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FISCAL NOTE ANALYSIS 
CHILD SUPPORT ENFORCEMENT DIVISION 

BUDGET COMPONENT #111 
PAGE 2 OF 2

Reference: HPJSLCbUd supp a i lia n M d m im iin f lc ^ ^
Summary:
Tills Dill would allow the court to Older support for 18 year old 
dependent children who are actively pursuing a high school diploma or 
vocational'
CSEDl
are receiving pi
grants AFDC benefits to cliiidren who are over eighteen and enrolled in 
school (and expected to graduate before age 19).
Assumptions:
HB 52 will increase child supports collections in AFDC (public assistance) 
cases and Increase the amount o f Incentives that the State receives from 
the Federal Government.

Average benefit payment $341 per month
41 children with an overage 

support payment o f $200 per month
Collection rate o f 24%

Based on these assumptions, CSED would collect an additional $23,616 in 
these AFDC cases the first year. CSED projects an increase in collections 
of 1% per year.
Positions:
One Clilld Support Enforcement Officer I  at $44.4 with a 4.5% increase 
per year.
Other Expenditures:

One time cost of equipment and computer terminal: $3.0.
Funding:
Funding for the CSED's operating costs Is 66% Federal funding and 34% State General Fund Match.
Economic Impacb

Child Support collections In AFDC cases are deposited in the general 
fund to help pay the Stale's AFDC General Fund Match. In addition, 
State receives Federal incentives for its child support collections, both 
AFDC and non'AFDC. This would increase incentives by $33 in the first 
year baaed on the above assumptions.
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A laska State Leg islature
HOUSE OF REPRESENTATIVES

REPRESENTATIVE FRAN ULMER

M E M O R A N D U M
April 21, 1992

TO: Senator Arliss Sturgulewski, Chair
Senate Health, Education and Social Services Committee

FROM: R e p f

RE: SSHB/52(am), relating to child support for non-minors

SSHB 52 makes a small adjustment to child support statutes in order to provide child support 
for unmarried, 18 year old children who are living as dependents and actively pursuing a high 
school diploma. Support may be authorized until the child finishes high school or reaches 19 
years of age, whichever comes earlier.

Currently, courts are authorized to order child support only for minor children. The result is 
that many Alaska children must complete their final year of high school without the benefit of 
financial support from the non-custodial parent. Some families in this situation have applied 
for Aid to Families with Dependent Children which provides for public assistance payments 
until the child completes high school or reaches age 19. SSHB 52 would eliminate the need for 
those families to apply to the state for assistance or would allow the state to collect child 
support as repayment for assistance received by those families whose 18 year old children are 
still in school.

For those children with developmental disabilities who may require additional years to complete 
secondary school, current law already provides the authority to award continuing support 
payments for a handicapped adult child. Streb v. Streb, 774 P.2d 798 (Alaska 1989).

SSHB 52 uses AFDC guidelines in regard to non-minor assistance payments to establish upper 
limits for the duration of child support. It affirms the importance of completing secondary 
education and the need for the support of children to be borne equitably by both parents.

SSHB 52 was amended in the House to allow child support for 18 year old children to be paid 
directly to the child on terms considered appropriate by the court or the Child Support 
Enforcement Agency. This provision was included in the bill with the assumption that the 18 
year old child was old enough to responsibly administer child support funds himself. However, 
because the custodial parent is, by law, the "administrator" of all child support funds paid on 
behalf of the child, he or she can be held liable for the disposition of funds paid directly to the 
18 year old child. I would urge the committee to adopt the attached amendment which removes 
the custodial parent as administrator of child support paid directly to the 18 year old child.

Siatc ( apilol
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The concept for this legislation was recommended by the Family Support Task Force. SSHB 52 
has a positive impact on the state's finances and will result in a net gain of $10.9.



A laska State Legislature
h o u s e  o f  r e p r e s e n t a t i v e s

R E P R E S E N T A T I V E  F R A N  U L M E R

M E M O R A N D U M  
April 3, 1992

TO: Rep. Arliss Sturgulewski, Chair
Senate Health, Education and Social Services Committee

FROM: Rep. Fran lillm^r

RE: SSHB 52, child support for post-majority children

I would like to request a hearing for SSHB r 2, authorizing child support for unmarried, 18 
year old, dependent children actively pursuing a high school diploma. Support may be 
authorized until the child finishes high school or reaches 19 years of age, whichever comes 
earlier. Passage of this bill will eliminate the current practice of dependent 18 year old 
children receiving public assistance from the state because their child support has stopped.

I hope the Senate HESS Committee will find room on its agenda soon to hear this bill.

Thank you for your consideration of this request.



S ponsor S ubstitu te  fo r  HB 52 (am) 
S ectiona l A n a lys is

Section 1. A court appointed representative for a child under the age of 19 whose interests
may be affected by a divorce may attend divorce mediation conferences.

Section 2. While divorce litigation is pending, the court is authorized to order reasonable
support for unmarried children under the age of 19 who are actively pursuing a high school 
diploma and who are living as dependents with a parent or guardian.

S ection  3. Provides that a judgment may be modified regarding child support for unmarried
children under the age of 19 who are actively pursuing a high school diploma.

Section 4. Requires post-majority support to be included, among other items, as issues
covered by dissolution agreements.

Section 5. Among other items, a dissolution petition must state the marital and educational 
status of each child under the age of 19 born to or adopted by the petitioners.

S ection  6. A petition for dissolution may be dismissed, or an action continued, if a 
representative of an unmarried child under the age of 19 objects to a term providing, or failing 
to provide, support.

S ection 7. In an action involving the custody, support or visitation of a child, the court may 
appoint someone to represent a child under the age of 19 who is actively pursuing a high school 
diploma or its equivalent and living as a dependent.

S ection  8. Replaces the word "minor" with the word "child" regarding the appointment of a
person to provide guardian ad litem services in divorce proceedings.

S ection  9. Allows court ordered child support for unmarried 18 year old children to be paid 
directly to the child on terms considered appropriate by the court.

Section 10. Allows child support established administratively by the Child Support 
Enforcement Agency to be paid directly to the child on terms considered appropriate by the 
agency.

S ection  11. Deletes the word "minor" from "minor child" in regard to the court's authority to 
order parents to assign to the custodian of the child the portion of salary or wages sufficient to 
pay the ordered child support.

S ec tion  12. Deletes the woiu '.minor" from "minor child" in regard to subrogated child 
support orders.
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O F FE R E D  IN  T H E  SEN A TE 

TO : SSH B  52 am

P age  5, a fte r line 21:

Insert a  new  bill section to  read:

"* Sec. 10. AS 25.27.060(a) is am ended to read:

(a) U nless o th e rw ise  p ro v id e d  u n d e r  AS 25.24.910 o r  AS 25 .27.061, a n  [AN] o rder 

o f  support estab lishes a  relationship  by w hich the custodian  o f  the ch ild  is the adm in istra to r fo r 

the pu rposes o f  adm inistering ch ild  support on behalf o f  the  child. T he  cou rt shall carefu lly  

consider the need  fo r support, the ability  o f  both parents to m ee t such  support obligations, the 

ex ten t to w hich  the parents supported  the child  before d ivorce, and the econom ic ab ility  o f  the 

paren ts to  pay  after separation and  divorce. The court sha ll also  consider the effec t on  the 

support ob liga tion  o f  a change in  custodian. T he need o f  the ch ild  fo r support shall be 

considered  regardless o f  the sex o f  the parent aw arded custody  o f  die child."

R enum ber the fo llow ing  bill sections accordingly.

-1-



MAY 03 '91 10:40 "FRAME
c p.2

TH E A SSO CIA TIO N  FOR C H ILD R E N  FOR 

ENFORCEMENT OF SU PPO RT  (A C E S )

ALASKA CHAPTER

P. 0. Box 92910
Anchorage, Alaska 99509 

(907) 274-2010

M ay 3, 1991

R e pr esentative Ge or gi an na  Lincoln 
House HESS Co-Chair 
P. 0. Box V  
Juneau, AK. 99811

Dear Rep. Lincoln:

The A la sk a  Chapter of ACES encourages all H E S S  m e m b e r s  t o  v o t e  DO 
PASS on HB52.

There are ma n y c h i l d r e n  in the school s y st em  w h o  t u r n  18 (the age 
of majority) duri ng  their senior year in school. M y  o w n  son 
turns 18 only three weeks after starting h i s  s e n i o r  year. 
C ustodial parents do not relinquish t he ir  f i n a n c i a l  
r es ponsibilities w h i l e  t h ei r child is a s en io r in h i g h  school, 
despite the fact that they m a y  turn 18 y e a r s  old. It d o e s n’t 
seem fair that n o n - cu st od ia l parents, however, n o  l o n g e r  h a v e  a 
r es ponsibility at t h a t  point.

T o  say the least, the s en io r  year in hi gh  sc hool is t h e  m o s t  
e xp ensive ye ar  in a c h i l d’s life. It is a l r e a d y  s a d  to w a t c h  so 
m a n y  of them go w i t h o u t  t h e  basic needs, m u c h  l e s s  t h e  
h u mi li at io n  of not b e i n g  a b l e  to afford to e n g a g e  in a ny s e ni or  
social activities - for l a c k  of funds.

A n d  this p r o b l e m  is o n l y  g o i n g  to get w o r s e  s i n c e  n e w  laws ha ve  
m a d e  it c l ea r that k i d s  will be starting school later, so it is a 
g iven that e ve nt u al ly  all ki ds  will turn a t  l e a s t  18 y e a r s  old 
w h il e t h e y’re in h i g h  school. . -

T h e  pr ov ision for f in a nc ia l help with a c o l l e g e  e d u c a t i o n  will 
also h e l p  Alas ka n kids. S i n c e  it is n ot m a n d a t o r y ,  a n d  m e r e l y  
a llows that issue to b e  consi de r ed  b ef or e  th e c o u rt s,  we 
e nc ourage you to suppo rt  t h a t  option also.

A l a s k a n  children and c u s t o di al  parents t h a n k  y o u  for y o u r  
co ns id er at io n  of this bill. Please vote YES.

S i  n c e r e l v  _

G le nd a Jr .  Straubs 
V o l u n t e e r  C o or di na to r
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UPDATE
A l t e r i n g  th e  
B o u n d a r ie s  o f 
C h i ld  S u p p o r t
b y  J e f f  B a l l

0

Introduction
If one th inks of child support as  a cube, one can 

v isua l'ie  how recent changes in legislation, case law 
an d  philosophy have transm ogrified the once-static 
cube into an  expanding elastic shape. If  the length of 
the cube represents the longevity of one’s duty to sup­
port a child, the width the spectrum of persone having 
a potential duty of support, and the depth the amount 
of the duty, including the degree to which non­
m onetary benefits m ay be considered as part of the 
obligation, one can see how all three dimensions are 
being stretched beyond past borders.

T hree sep ara te  occurrences hav e  played domi­
n a n t ro les in th e  degree of fluc tuation  the  cube has 
recently  undergone. The firs t event w as the nation ­
wide reduction in the  uge of m ajority  from 21 to 18, 
and  the re su lta n t reduction in the leng th  of the sup­
port du ty  in  m ost sta tes, W hile a few s ta tes  such as 
M ississippi an d  Colorado still use 21 as  the age of 
m ajo rity ,' m ost s ta tes  lowered the legal threshold of 
adulthood to 18 soon after the  U.S. C onstitution was 
am ended to lower the  voting ago to 18 in federal 
elections.2 Consequently , m any  s ta te s  adjusted the 
term ina tion  of the obligor’s responsibility  to sup­
port the  child to the lower age, though  some states 
auch as New York did no t.3 T h is  c reated  a g ray  area 
in  which a child m ay still be dependent on parents for 
support w ithout any entitlem ent to it. Fo'-instance, if 
a child is a ttend ing  high school a t  age 18 and living 
a t home, ho or she would not be entitled to support in 
sta tes th a t  equate em ancipation with age of major­
ity. M ost sta tes have adjusted their term ination date 
to take into account post-minority children who are 
still dependents.4 In several sta tes th is  date has gone 
beyond a child’s completion of secondary education - 
to college or vocational tra in ing .4 Additionally, par­
en ts of adu lt children who arc dependent due to a 
physical or m ental disability m ay be liable for sup­
port in m ost sta tes.4

T his tics into the second driv ing  influence in the 
resh ap in g  of child support — a m ovem ent to ensure 
th a t  som eone is responsible for a dependent child,

I umiWPMBMHIIBn HliMMWWW^ .Sgr;ur« 'W>
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preferab ly  som eone close to the child  and  n o t the  
state. A combination of the conservative philosophy 
of w eaning dependents from sta te  dependence and 
liberal in te rest in ensuring  th a t  persons who in ad e ­
quate ly  care  for them selves receive support h a s  
resulted  in safeguards w hen the p rim ary  obligor or 
obligors can n o t provide sufficient support for th e ir  
children. S tep-parents in m any s ta te s  are  being 
held liab le  for the support of their non-adoptod step ­
children  w hen there  is an  enduring  im plicit or 
explicit p a re n t/c h ild  rela tionsh ip  formed a n d  the 
n a tu ra l ab sen t p a ren t is n o t fully supporting  the  
ch ild .7 In  some s ta tes  step-paren t liab ility  ex ists  as 
long as th e  n a tu ra l p a ren t of the  child  rem ains  m a r­
ried to th e  step-parent.8 In  some cases g ra n d p a re n ts  
are fac ing  liab ility  to support g ran d ch ild ren  who 
are  born  to teenaged p a ren ts .9 T he  use of the  doc­
trine  of in  loco p a re n tis  has led to find ings of f in a n ­
cial liab ility  of persons who a re  no t nex t of kin 
a lthough  they  fill th a t role.10 C learly  the m ovem ent 
is in th e  d irection of holding responsib le  for support 
those who have had a su b s tan tia l, long-term  in flu ­
ence on the child.

A no ther cause for expansion  of the  cube is the 
in creasin g  aw areness th a t  support aw ard s  have, 
h isto rically , inadequately  represented the costs of 
ra is in g  a child, especially the skyrocketing  costs of 
providing children w ithm cdical a n d d e n ta l n eed s."  
As a response, m any s ta tes  are re-exam ining  their 
m ethods for com puting the support aw ard  am ount, 
resu lting  in s ign ifican t increases in m any  in s ta n ­
ces over w h a t would have been aw arded  in the  past.
It appears th a t  the federal governm en t’s m an d a te  
th a t  all s ta te s  have support guidelines h as  acceler­
ated th is  review.

T h is article  will exam ine the firs t two d im ensions . 
of the support cube, the leng th  of the  support duty 
and  the b read th  of responsib ility  of th a t  duty.
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The Length of the Support Duty
From  the  days of B lackstonc and  Kent, the law 

h a s  recognized the duty  of p a ren ts  to support their 
ch ild ren .13 T his comm on law du ty  term inated upon 
em ancipation , w hich either m ean t living independ­
en tly  from  the fam ily ,u  m arry in g ,16 or reaching a 
sta te-determ ined  age a t w hich the righ ts  and 
responsib ilities of adulthood were conferred, invar­
iab ly  age  21.16

Several s ta tes  have long iccognizcd the power of 
pa rties  to  co n trac t for support duty  th a t  exceeded 
th e  s ta tu to ry  duty, an d  to have th a t  agreem ent 
incorporated  into a judically-enforceable court 
o rder.17 A dditionally , some sta tes, such as  T ennes­
see an d  W yoming, have  had  judicially-created doc­
trin es  en titlin g  a d u lt children who are  incapaci­
tated  to support from theii p a re n ts .18

A bout 20 years ago, when the youth movement in 
America w as powerful, argum ents were m ade th a t 
someone old enough to be drafted should be allowed to 
vote. Congress passed and two-ihirds of the states 
ratified the 26th Am endment to the U.S. Constitution, 
which lowered the voting age in federal elections to 
18.19 A n avalanche of state legislative activity fol­
lowed in which states not only lowered the age entit­
ling one to vote in a sta te  election to 18, but also 
reduced the age of m ajority to 18.20 The reduction 
created confusion and  litigation regarding then- 
current orders in  which the duty of support lasted until 
the child reached the age of majority. Did th is mean 21 
or 18? Case law is divided whether the reduction 
affected existing orders and agreem ents in which no 
age w as specified. A child’s a tta in ing  the age of 18 
becam e the end of the obligor’s support duty in 
m any states.71

E d u c a t i o n  B e y o n d  

M a j o r i t y  A g e

W hen the  age of m ajo rity  w as 21, few cases out­
side those involv ing  disabled adu lt children 
resulted in litiga tion  of the extension of the support 
du ty . C hildren had  finished h igh  school by 21; m ost 
ch ildren  in college were alm ost finished. Those out 
of school were supporting  them selves by 21. When 
th e  age o f m ajority  w as reduced generally  to 18 .a  
th e  early  and  m id-seventies, a group of quasi- 
dependent, hea lthy  children emerged th a t  did no t 
fit under either a blanket dependency or indepen­
dency niche. These children were either attending 
h igh  school, college, or vocational school, looking 
for work or m ak ing  w ages th a t  were too low to sus­
ta in  self-sufficiency. As housing and  ren ta l costs 
have  outpaced infla tion  since the m id-seventies,

m any 18 through 20-years olds can n o t afford to live 
independently of their paren ts, even m any of thoso 
with jobs.

M any sta tes  have altered their support duty law s 
to encom pass those cases in w hich it is fair to 
presume dependency, such as an unm arried child 
finishing high school and  liv ing  a t  home,72 Of 
course m any  ch ildren  do no t com plete high school 
by their 18th b irthday , and m any  s ta tes  have opted 
not to place h igh  school studen ts in  the  position of 
choosing education or work. Som e s ta tes  require 
tha t support continue until a  child  is 19 or finishes 
high school or its equivalent, w hichever occurs 
first.23 O ther s ta tes  leave post-m inority  support 
decisions to the  discretion of tho court.24

When it comes to forcing a n  ad u lt child  to choose 
between post secondary education and  work, or a 
combination of the  two, s ta tes  v a ry  in their 
responses. Some s ta tes  view education of one’s child 
as a param oun t pa ren ta l duty, even i f  the child 
would be too old to receive support if  no t in  school.25

Other s ta tes  review the c ircum stances of each 
case and  leave it  to the d iscretion  of the  court to 
determ ine w hether a  support du ty  exist3.76 These 
states take in to  account prom ises m ade or reason* 
ablcoxpectations the child h ad  of parent-supported, 
post-secondary education, a s  well a s  th e  financial 
meanB of the p a ren ts  and the  ch ild 's  im m ediate 
capacity for full or p a rtia l self-support. An in terest­
ing s itua tion  arises where a  duty ex ists to pay col­
lege expenses for a child of divorced parents w hile 
one does not exist for a  child in s im ila r c ircum stan ­
ces of nonseparated  p a ren ts .27

A nother value judgm ent m ade in m any of these 
cases h a s  to do w ith determ in ing  the likelihood 
that, if  the  fam ily had  rem ained unified, the child 
would have gone to college and  had h is  or her educa­
tion bankroll jd  by the  fam ily. M any com ts look a t  
family background to see if one can auger a duty.23 A  
situ tation  m ay arise  where a child o f well-educated 
paren ts who h a s  little  academ ic po ten tia l m ay be 
entitled to continued support w hile a more g ifted 
child from a m odest fam ily background may not.

Still some o ther s ta tes  do not allow the courts to 
assert jurisdiction over post-m inority  children 
unless the paren ts had signed a separa tion  agree- 
m cntincorporn ted  in a court order th a t  provides for 
adult child support, particu larly  college expenses.29 
The theory is th a t  parties  are  free t.o extend a su p ­
port duty , while the court ensures th a t  there is a 
m inim al duty  of sup p o rt owed w hile the ch ild  
is a minor.

D i s a b i l i t y

Physical or mental disabilities in an  adult child 
are common exceptions to the term ination  of su p ­



c c 15
port duty upon the child reach ing  adulthood.30 
W here s ta te s  diverge is the  degree to w hich the adult 
child m ust be m enta lly  or physically  disab led , func­
tionally  dependen t on o thers, and  destitu te  in order 
to qualify  or continue to qualify  for support.31

Som e s ta te s  look a t the  d isab ility  factor alone, 
de te rm in ing  th a t  an  ad u lt child found to be a t  least 
m arg in a lly  hand icapped  is en titled  u ltim ately to 
p a ren ta l su p p o rt.32 A few s ta te s  include emotion- 
ally -dysfunction ing  ad u lt children in their defini­
tions of d isab led  children for the  purpose of finding 
a  p a ren ta l duty  of support.33

S ta tes a lso  d isagree  abou t the  necessity  of the 
d isab ility  occurring  during  th e  ch ild ’s m inority in 
order to ju s tify  a  post-m inority  support obligation. 
Som e s ta te s  con tend  th a t  there  c a n n o t be a sp ring ­
in g  du ty  o f su p p o rt a fte r  an  in te rim  of no duty, so 
th a t  an  a d u lt  ch ild  who becom es d isab led  would not 
h av e  recourse to m ake a  su p p o rt claim  a g a in s t one 
or both  p a re n ts .31 O thers reason  th a t  the  need of the 
ch ild  is the  d e te rm in ing  factor, no t the age a t which 
th e  d isab ility  began .33

D e p e n d e n c y

Some s ta te s  find  a suppo rt du ty  if  th e  child is or 
rem ains dependen t on the  obligor. T his broad catch­
all category  m ay  include disab led  adu lt children as 
well as  a d u lt  ch ildren  a tte n d in g  school.36 It may 
also  include ch ild ren  w ho are  ind igen t, receiving 
public a ss is ta n c e  or unem ployed.37 O ften a sta te  
th a t  h a s  a  law  requiring  a p a re n t to support an 
ind igen t child  regard less of the  ch ild ’s age to the 
best of the  p a re r .'s  ab ility  h a s  a reciprocal duty 
e m a n a tin g  from  the child  to the  p a ren t if  the  paren t 
is ind igen t.38

P r e m a t u r e  T e r m i n a t i o n  
o f  t h e  S u p p o r t  D u t y

So far th is  article  h a s  review ed w ays to elongate a 
support du ly  p a s t the age of m ajority . A t the sam e 
tim e, m yriad  precedents ex ist for te rm ina ting  a 
suport du ty  before a child reaches the age of m ajor­
ity. W ith du ty  often based on the prem ise th a t sup­
port is tied to dependency, both em otionally  and 
financially , pa ren ts  of children who m an ifest inde­
pendence m ay  find them selves w ithout a child sup­
port duty. W hen a child m arries , en te rs  the arm ed 
services, lives independently  of h is or her parents, 
ea rn s  enough to bcself-suffieient. or is em ancipated 
officially by a court, the p a ren ta l support duty may 
be severed.39 G enerally , duty te rm ina tion  requires 
ac tions by the  m inor child  th a t  ind ica te  independ­
ence; a p a re n t m ay  not u n ila te ra lly  or even through 
agreem ent w ith  the o ther p a ren t absolve him self or

herself of the  support duty for o m inor child. Courts, 
ever the th ird  party  to a dom estic rela tions m atter, 
have long been h e s ita n t to sanction  a paren t’s 
a ttem pt to  possibly jeopardize a ch ild 's  welfare by 
perm itting  a prem ature term ination  of a support 
duty  w ithou t s trong  signs th a t  a m inor child will be 
self-sufficient.40

A r m e d  S e r v i c e s

To p a ra p h rase  an  old adage, the arm y  will make a 
m an  (or w om an) out of you. E n lis tin g  in  the arm ed 
services is considered in  m any  s ta tes  as  an act of 
independence sufficient to support a term ination  of 
the pa ren ta l support duty .11 Other s ta tes  require 
more proof of self-sufficiency th an  m erely the act of 
en listing .12 Also, since m ost s ta tes  have  lowered 
their age o f  m ajority  to 18, and  one can n o t enlist in  
the arm ed services before 18, the issue of em ancipa­
tion is m ain ly  academ ic. In  s ta te s  such as New York 
where a su p p o rt duty ex tends until th e  child is 21, 
the issue is still im portan t. A lthough there is no 
m ilitary  d ra f t  a t  th is tim e, and its abolition coin­
cided roughly  with the tim e the age of em ancipation 
and suppo rt duty length  were lowered in  m ost states 
to the 18th b irth d ay  of th e  child, it is in teresting  to 
speculate whether an involuntary act by a child such 
as reporting lawfully to the arm ed services branch 
th a t  d ra fted  him  (or her) would also be grounds for 
term ination  of the p a re n t’s support duty,

M a r r i a g e

In  m ost sta tes, to  bo pronounced husband  and  
wife is to be pronounced independent of the couple’s 
parents, regard less of the  couple’s capability  to fend 
for them selves.13 A lthough considered a prim e in ­
dicium of self-sufficiency, the m arriage  ceremony of 
course does not by itse lf instill in m inor children the 
ability  to function w ithout financial and  often emo­
tional suppo rt from either set of paren ts . As a result, 
some s ta le s  do not find m arriage  itse lf an  "em anci­
p a tin g ” ac t, w iihout fu rther proof of the couple’s 
independence.11 Indeed, w hen m inor newlyweds 
expecting a child move in  w ith pa ren ts , the f in an ­
cial rcsponsib lities m ay m easurab ly  increase for 
the paren ts .

I n d e p e n d e n t  L i v i n g

When a m inor child vo luntarily  m oves out of his 
or her p a re n ts ’ home, estab lishes an independent 
m eans of fin an c ia l support, and  ac ts in a respon­
sible m a n n e r  th a t leads one to conclude the child 
can function  adequately  in an  a d u lt world, the ju sti­
fication for a paren t's  continued support duty  often
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ends, and courts will som etim es term inate  the legal 
du ty ,44 Some courts, constra ined  by s ta tu te  and 
precedent, will not find a m inor capable of self sup­
port regard less of the evidence.46 Also, some states 
require an  affirm ative  court action b rought by the 
responsible p a ren t to term inate  the support duty 
and will n o t retroactively  reduce the  arrearages 
accrued since the dale  o f independence.47 Indeed, 
federal law requires sta tes, a s  a condition of contin­
uing to receive federal welfare money, to prohibit 
retroactive m odification of accrued a rrearages, a6 
each support in s ta llm en t p a s t due ie to be consi­
dered vested.48 T hus a child m ay c a m  m ore than  a 
p a re n t responsib le for his or her support an d  yet the 
support du ty  continues un til the p a re n t takes steps 
to term inate  it.

D eterm ining  w hether a child is independent for 
support purposes generally  h inges on th e  facts of 
each case. A m inor child m ay live in h is or her 
p a re n ts ’ hom e and  yet the court m ay  still find th a t 
the  child  is independen t and  the  p a re n t’s support 
duty  term inated . A m inor child m ay live aw ay from 
hom e in a college dorm itory  or w ith som e friends 
and  the court m ay  still find a p aren ta l du ty  of sup- 
port. I t  boils dow n to a court de term in ing  w hether it 
will allow a  p a re n t to abrogate  a du ty  prem aturely , 
and if  so, u nder w hat conditions and  presum ptions.

D e a t h  o f  a  P a r e n t

W hen an  obligor p a ren t dies, does his; or her sup­
port duty au tom atica lly  end? S ta tes are sp lit on th is 
point, some find ing  th a t death  term inates all 
responsib ility49 and o thers find ing  th a t the obli­
gor’s esta te  m ay  be liable.50

In m any s ta te s  w ith a h istory of county responsi­
bility for "public charges,” the county is sta tu to rily  
authorized to proceed a g a in s t the  e s ta te  of the 
deceased obligor to collect re im bursem en t for any  
county aid provided to the decedent's child .51 O ther 
s ta te s  allow the  surviving p a ren t to collect from the 
decedent's e s ta te  for past, cu rren t and future sup ­
port, the la tte r  usually as a lum p sum .52

T h e  B r e a d t h  o f  t h e  
S u p p o r t  D u t y  —  W h o  i s  
L i a b l e ?
P a r e n t s

T rad itiona lly , the fa th e r w as responsib le  for the 
support of his m inor child .51 Over the la s t  several 
decades the responsib lily  h as  broadened to include

both m other and  father, e ither ae the  custod ial p a r­
ent or non-custodial paren t.44 The law  h a s  moved 
aw ay from placing the fa th e r  only in  th e  cen ter of 
the fam ily circle, from whom all duties em a n a te  and  
to whom all responsibilities are owed. A lthough 
several stateB still have possibly u nconstitu tiona l 
language s tressin g  gender d istinction , the trend  
has been to classify  duty neu tra lly  by referring  to 
the parent-child  re la tionsh ip  itse lf and  th e  capab il­
ity of either or both paren ts  to suppo rt the  child 
adequately. Also, the d istinction  betw een the su p ­
port duty  of fa thers  of children born ou t of wedlock 
and th a to f  fa thers  a t  one tim e or a n o th e r m arried  to 
the ch ild ’s m other has for the  m ost p a r t  d isa p ­
peared, as the  children born out of wodlock have 
received  fa v o ra b le  t r e a tm e n t  from  th e  U .S . 
Suprem e C ourt over the  p a s t two decades in equal 
protection cases.45

A nother in te resting  consideration is th e  existence 
of a p aren ta l duty of support when no ither paren t 
has legal custody of the child, such as w hen  a cus­
tody order ends a t 18 or when p a re n ts  are  liv ing 
together. Is there a support duty to these  p a re n ts ’ 
adu lt ch ildren  if  they are a tten d in g  college? Does it 
m atter w hether or no t the adu lt child selected a pa th  
th a t  w as w ith  paren tal b lessings? S ta te s  vary  ae to 
w hether a  du ty  exists in such circum stances.66

S t e p - p a r e n t s

As divorce ha s  become a common phenom enon in 
Am erica, m any  children live with spouses of their 
custodial p a ren ts  who arc no t the ch ild ren ’s n a tu ra l 
paren ts. S tep-parent liability  is now a m ajor issue 
affecting m illions of children. Som e s ta te s  im pose 
step-paren t liab ility  by s ta tu te ,57 w i / i .j  o thers have 
used estoppel and in  loco p a re n tis  p rinc ip les to 
create a  common law  duty .58 Estoppel theo ry  comes 
in to  play w hen a step-parent h as  neld h im  or herse lf 
out to be the  n a tu ra l fa ther of the  child or h a s  to ta lly  
assum ed a p a ren ta l role for a long period of tim e. 
The la tte r  concept is the basis for the  in  loco  p a re n ­
t is  theory of liability . I t  is clear th a t  ch ildren  
adopted by step-parents have the  sam e r ig h ts  of 
support from the adoptive s tep -paren t as if  the s te p ­
p aren t were a na tu ra l parent.

Some s ta te s  look to the n a tu ra l p u ren t who i8 
ab sen t from the household as the  p rim ary  obligor, 
w ith the step -paren t secondarily  liab le .49 O ther 
s ta tes  place the  liab ility  on both Btep p a rcn t an d  
n a tu ra l paren t, which is som etim es im plicitly  done 
by tak ing  in to  account tho con tribu tion  of the s te p ­
paren t to the paym ent of the ch ild ’s expenses and  
the step -paren t’s incom e w hen determ in ing  the 
n a tu ra l p a re n t’s liubility.40

Most s ta tes  tend to term inate  the step-paren t duty  
when the re la tionsh ip  between step-paren t and
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n a tu ra l p a re n t legally ends, such as by divorce or 
d e a th .61 Som e s ta tes  have sa id  th a t  separation docs 
not by itse lf te rm ina te  a step-parent's support duty; 
there m ust be a  lawful divorce to sever the tics.62 
S ta te s  using  equity  principles m ay  be more likely to 
te rm in a te  a d u ty  w hen  the  s te p -p a re n t/s te p -  
c h i l d  r e l a t i o n s h i p  e n d s  o r  a t  l e a s t  
fades in  in ten s ity , be it  before or a fte r an offi- 

i  cia) d isso lu tion .63

C o h a b i t a n t s

A few s ta te s  have s ta tu te s  th a t  m ake livc-in 
p a rtn e rs  of the  custodial p a ren t a t  least secondarily  
liab le  for the  support of the custodial paren t’s 
ch ild .66 C o hab itan ts, who a t common law had no 
du ty , often have  close re la tionsh ip s w ith their 
p a r tn e rs ’ ch ildren , c rea ting  in m any cases surro­
gate  parencies. T his fairly  recent addition to the 
b rea d th  of du ty  m ay prim arily  be linked to the wel­
fare  system ’s byproduct in m any  s ta tes  — aid  
av a ilab le  only to those fam ilies whose heads of 
household are  n o t legally m urried .05 As a conse­
quence, several s ta tes  w ant to m ake sure th a t the 
c o h a b ita n t faces the sam e degree of liability  as 
would a  n a tu ra l paren t. Also, as a resu lt of a 
na tionw ide  trend  toward more ex tram arita l cohabi­
ta tio n , m any  ch ildren  are b rought up in homes 
analogous to a s te p -p a re n t/n a tu ra l p a ren t s itu a ­
tion except for the lack of a m arriage  vow between 
the heads of household. In m any of those cases, the 
c o h ab itan t ac ts in loco parentis to the child.

G r a n d p a r e n t s  a n d  

O t h e r  R e l a t i v e s

Very few s ta te s  hold g ran d p a ren ts  liable for the 
support of their g randch ild ren .66 G randparen t lia ­
bility  som etim es a ttaches  when the child of the 
g ra n d p a re n t is a m inor at the tim e the grandchild  is 
born and  the child  is no t m arried or financially  
independen t.67 Some s ta tes  have dependency law s 
to cover incapacity  or indigency of fam ily members 
beyond the  spouse or issue of the paren t.68 The idea 
of extended fam ily liability  is not new to m any cul­
tures, includ ing  m any ones indigenous to America. 
T he liab ility  of a g ran d p a ren t or other relative 
in v ariab ly  arises only when the liability  of the n a t­
ural parent, step-parent or in  loco paren tis  parent 
is unenforceable.

C o n c l u s i o n
Reality  show s th a t children do not au tom atically  

become independent, fully-functioning adults upon 
a b irth d ay  or upon the tak in g  of a m arriage  vow. In
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a woild more complex (albeit less harsh) th a n  th a t  
faced by our predecessors, where children m ay be 
less innocen t of "adu lt” wayB but rem ain  by and 
large unsophisticated  in the rud im en ts of "getting  
by and  m aking  a living," a large percentage o f post- 
m inority  you ths luck the im m ediate and som etim es 
long-term  ab ility  to survive independently . The 
financ ia l and  emotional dependencies of these 
adu lt ch ildren  have not gone overlooked by sta tes, 
especially in the years following the w holesale low­
ering of the presum ptive age of m ajority  from  21 to
18. Fam ily  law  has trad itionally  followed equitable 
principles, and  the extension of a support duty  to 
those who are still dependent owed by those who 
can best provide it accentuates the  trium ph of fa ir­
ness over rigidity. The gray a reas  persist, though, 
a s  w h a t is fa ir to one person becomes u n fa ir  to 
ano ther, w here one person’s necessities are an o th er 
p erson ’s luxuries, and where a  person whose ph ilo ­
sophy m ay be to teach independence to a child  faces 
legal liab ility  for support un til the child is m oti­
vated  to accept the provider’s lesson. One exam ple 
of the  dilem m a is determ ining the " fa irn ess” of 
ho ld ing  a modcst-incomc, absen t-paren t liab le  for 
the  en tire  cost of sending a child  to private college 
w hen the  p a re n t may have in sisted  the child go to  a 
public college or pay for m uch of his or her educa­
tion  if th e  ab sen t p a ren t had  rem ained  p a r t of the  
ch ild ’s household. Is it  re lev an t w hether there  is a 
fam ily  h isto ry  of post-secondary school a tten d an ce  
or if  the  child has shown exceptional academ ic  
prom ise? The issue goes beyond dependency to 
expectation . I t  is dealing w ith th is  politically- 
charged  area of expectation th a t  courts and leg is la ­
tures m ay  face their m ost difficult hurdle, as decid­
ing  a fam ily ’s expectation of en titlem ent m ay 
unavoidab ly  be a very subjective determ ination . 
T he suppo rt cube's boundaries still appear to be 
fluc tuating , often on a cnse-to-case basis.

M r. B a l l  is  an  a s s is ta n t d ire c to r  o f  th e  A B A  C h ild  
S u pp o rt P ro je c t, loca ted  in  W a s h in g to n , D .C .
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