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IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

BY THE SENATE JUDICIARY COMMITTEE
Offered: 4/1/92Referred: Finance
Sponsorfs): SENATORS KERTTULA, Sturgulewski

A RESOLUTION

1 Proposing an amendment to the Constitution of the State of Alaska relating to

2 appointment, confirmation, and removal of members of the governing entities of public

3 corporations.

4 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

CS FOR SENATE JOINT RESOLUTION NO. 4 (JUDICIARY)

5 * Section 1. Article III, sec. 26, Constitution of the State of Alaska, is amended to read:

6 SECTION 26. BOARDS AND COMMISSIONS. When a board or commission is at the

7 head of a principal department or a regulatory or quasi-judicial agency, or is the Roverning

8 entity of a public corporation established bv law, its members shall be appointed by the

9 governor, subject to confirmation by a majority of the members of the legislature in joint session,

10 and may be removed as provided by law. They shall be citizens of the United States. The board

11 or commission may appoint a principal executive officer when authorized by law, but the

12 appointment shall be subject to the approval of the governor.

13 * Sec. 2. The amendment proposed by this resolution shall be placed before the voters of the state

14 at the next general election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and

15 the election laws of the state.

S JR 0 0 4 b -1- C S S J R  4(JUD)



A l a s k a  S t a t e  L e g i s l a t u r e
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Sen. Lyman F. Hoffman
Sen. Dick Shullz 
Sen. Rick (Jehling S P O N S O R  S T A T E M E N T

S e n a t o r  J a y  K e r t t u l a

C S S J R  4  ( J u d i c i a r y )

L e g i s l a t i v e  C o n f i r m a t i o n  o f  P u b l i c  C o r p o r a t i o n  B o a r d s

C S  S J R  4 ( J u d i c i a r y )  p r o p o s e s  a  c o n s t i t u t i o n a l  

a m e n d m e n t  w h i c h  w o u l d  r e q u i r e  l e g i s l a t i v e  c o n f i r m a t i o n  

f o r  t h e  b o a r d s  o f  p u b l i c  c o r p o r a t i o n s .

T h e  A l a s k a  C o n s t i t u t i o n  c u r r e n t l y  p r o v i d e s  f o r  

l e g i s l a t i v e  c o n f i r m a t i o n  o f  a n y  b o a r d  o r  c o m m i s s i o n  

w h i c h  i s  t h e  h e a d  c f  a  p r i n c i p a l  d e p a r t m e n t  ( D e p t ,  o f  

E d u c a t i o n )  o r  i s  a  r e g u l a t o r y ( D e p t .  o f  F i s h  a n d  G a m e )  o r  

q u a s i - j u d i c i a l  a g e n c y .  P u b l i c  c o r p o r a t i o n s ,  s u c h  a s  t h e  

A l a s k a  R a i l r o a d  a n d  t h e  P e r m a n e n t  F u n d  C o r p o r a t i o n  a r e  

n o t  i n c l u d e d  i n  t h i s  p r o v i s i o n .

L e g i s l a t i v e  c o u n s e l  h a s  p r o v i d e d  a n  o p i n i o n  t h a t  o n l y  

t h o s e  o f f i c e r s  w h o m  t h e  c o n s t i t u t i o n  e x p l i c i t l y  

d e s c r i b e s  a r e  s u b j e c t  t o  l e g i s l a t i v e  c o n f i r m a t i o n ;  t h e  

l e g i s l a t u r e  i s  n o t  f r e e  t o  a d d  t o  t h e  l i s t  o f  b o a r d s  a n d  

c o m m i s s i o n s  w h i c h  i s  it r e q u i r e d  t o  c o n f i r m .  O u r



c o u n s e l  c i t e d  B r a d n e r  v .  H a m m o n d  a s  a u t h o r i t y  f o r  t h i s  

c o n c l u s i o n .  T h e  l e g a l  o p i n i o n  i s  a t t a c h e d .

T h e  P e r m a n e n t  F u n d  c o r p o r a t i o n  i n v e s t s  e x t r e m e l y  

l a r g e  s u m s  o f  s t a t e  f u n d s  a n d  t h e i r  a c t i v i t i e s  h a v e  a  

t r e m e n d o u s  i m p a c t  o n  al l  A l a s k a n s  a n d  o n  o u r  s t a t e  

e c o n o m y .  A s  o f  J a n u a r y  1,  1 9 9 2 ,  t h e  P e r m a n e n t  F u n d  w a s  

m a n a g i n g  $ l l . 9  b i l l i o n  in  s t a t e  f u n d s .

T h e  R a i l r o a d  C o r p o r a t i o n  i s  a n  a g e n c y  w h i c h  i s  v i r t u a l l y  

i n d e p e n d e n t  o f  a n y  s t a t e  c o n t r o l ,  w h i l e  b e i n g  v i t a l  t o  

o u r  s t a t e w i d e  t r a n s p o r t a t i o n  s y s t e m  a n d  w h i c h  h a s  

r e c e i v e d  s t a t e  c a p i t a l  f u n d s  ( $ 9  m i l l i o n  f o r  t h e  p u r c h a s e  

o f  l o c o m o t i v e s  f o r  W i s h b o n e  Hi l l  p r o j e c t  - I 9 9 0 ) .  A s  o f  

N o v e m b e r  3 0 ,  1 9 9 1 ,  t h e  t o t a l  a s s e t s  o f  t h e  R a i l r o a d  

C o r p o r a t i o n  w e r e  $ 9 8 .6  m i l l i o n ;  w h i l e  n o t  a s  l a r g e  a s  t h e  

P e r m a n e n t  F u n d  C o r p o r a t i o n ,  t h i s  i s  s t i l l  a  s u b s t a n t i a l  

h o l d i n g .

I a m  n o t  g e n e r a l l y  in f a v o r  o f  r e v i s i o n s  t o  o u r  s t a t e  

c o n s t i t u t i o n .  I b e l i e v e  t h a t  t h e  d r a f t e r s  o f  t h e  

c o n s t i t u t i o n  p u t  a  g r e a t  d e a l  o f  t h o u g h t  i n t o  t h e  

d o c u m e n t  a n d  t h e  c i t i z e n s  o f  A l a s k a  h a d  a  l a r g e  v o i c e  in 

i t s  d r a f t i n g .  H o w e v e r ,  it a p p e a r s  c l e a r  t h a t  t h e  d r a f t e r s  

o f  t h e  c o n s t i t u t i o n  i n t e n d e d  t h a t  t h e  b o a r d s  o f  p r i n c i p a l  

f u n c t i o n s  o f  t h e  s t a t e  b e  s u b j e c t  t o  l e g i s l a t i v e

i



c o n f i r m a t i o n .  P u b l i c  C o r p o r a t i o n s ,  s u c h  a s  t h e  

P e r m a n e n t  F u n d  a n d  t h e  A l a s k a  R a i l r o a d  C o r p o r a t i o n  a r e  

t o o  i m p o r t a n t  t o  t h e  s t a t e  t o  b e  e x e m p t e d  f r o m  

l e g i s l a t i v e  c o n f i r m a t i o n .

A s  o r i g i n a l l y  i n t r o d u c e d ,  S J R  4  p r o p o s e d  a  

c o n s t i t u t i o n a l  a m e n d m e n t  w h i c h  s p e c i f i e d  l e g i s l a t i v e  

c o n f i r m a t i o n  f o r  t h e  A l a s k a  P e r m a n e n t  F u n d  a n d  t h e  

A l a s k a  R a i l r o a d  C o r p o r a t i o n .

T h e  l e g i s l a t i o n  w a s  a m e n d e d  i n  S e n a t e  J u d i c i a r y  t o  

i n c l u d e  a l l  c o r p o r a t i o n s  a n d  t h e  t i t l e  w a s  a m e n d e d  

a c c o r d i n g l y .
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M E M O R A N D U M February 3, 1992

SUBJECT: Alaska Public Corporations (Work Order No. 17-LS1927)

TO: Senator Jay Kerttula 
Attn: Paula

FROM: Jerry Luckhaupt'-^sS" 
Legislative Counsel

You have requested a compilation of the public corporations and corporate 
authorities of the state of Alaska. In my review of the statutes I have found the 
following corporations and authorities:

(1) Alaska Aerospace Development Corporation (AS 14.40.821)
(2) Alaska Amateur Sports Authority (AS 05.40.010);
(3) Alaska Energy Authority (AS 44.83.020);
(4) Alaska Gas Pipeline Finance Authority (AS 44.82.010);
(5) Alaska Housing Finance Corporation (AS 18.56.020);
(6) Alaska Industrial Development and Export Authority

(AS 44.88.020);
(7) Alaska Medical Facility Authority (AS 18.26.010);
(8) Alaska Municipal Bond Bank Authority (AS 44.85.020);
(9) Alaska Permanent Fund Corporation (AS 37.13.040);
(10) Alaska Railroad Corporation (AS 42.40.010);
(11) Alaska Resources Corporation (AS 37.12.010);
(12) Alaska Science and Technology Foundation

(AS 37.17.010)
(13) Alaska Seafood Marketing Institute (AS 16.51.010)
(14) Alaska State Housing Authority (AS 18.55.020);
(15) Alaska Tourism Marketing Council (AS 44.33.700);

In addition, the Commercial Fishing and Agriculture Bank (AS 44.81.010), appears 
to have some of the attributes of a public corporation in that the exercise of its 
powers "is considered to be for a public purpose." AS 44.81.010(a). Further, a 
cursory review of legislation that has been introduced during the 17th Legislature 
shows these additional public corporations have been proposed:
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(a) HB 10 - Alaska Marine Highway Authority;
(b) HB 59 - Alaska Mental Health Trust Corporation;
(c) HB 71 - Alaska State Health Resources Authority;
(d) HB 358 - Alaska State Salmon Marketing Association;
(e) SB 18 - Alaska State Pension Corporation;
(f) SB 73 - Health Insurance Authority.

Gubernatorial appointees to the boards of public corporations are apparently not 
subject to confirmation by the legislature as the public corporations are not "at the 
head of a principal department or a regulatory or quasi-judicial agency" as provided 
in art. Ill, § 26 of the Alaska Constitution. See also, Bradner v. Hammond. 553 P.2d 
1 (Alaska 1976)(only section 26 boards subject to confirmation); Walker v. Alaska 
State Mortgage Authority. 416 P.2d 245 (Alaska 1966)(ASMA not a section 26 
board).
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S U B JE C T : C onf i rm at ion  o f  the.members o f  boards  
and commissions (Work Order  No. 7-0029)

TO: S en a to r  Jav  K e r t t u l a

FROM: Richard A. Bradley 
Legislative Counsel

Kathy Hathaway has  asked t h a t  we comment on an op in io n  o f  
the  a t t o r n e y  g e n e ra l  r e g a r d in g  th e  power o f  the  l e g i s l a t u r e  
to  confirm  members o f  boa rds  and commissions.  The only  
op in ion  t h a t  we cou ld  f i n d  on t h a t  s u b j e c t  goes back to  
1975; i t  a d d re s se s  th e  " C o n s t i t u t i o n a l i t y  o f  CSSB 98 (Legis  
l a t i v e  C onf i rm at ion  B i l l ) " .

I  have checked w i th  Ron Lorensen  and Jim Baldwin in  the  a t ­
to rney  g e n e r a l ' s  o f f i c e  on th e  q u e s t i o n  w he ther  any th ing  
more r e c e n t  has been i s s u e d ;  n e i t h e r  cou ld  r e c a l l  any more 
r e c e n t  o p in io n s .  The index o f  o p in io n s  p u b l i s h e d  by the  De 
par tm ent  o f  Law c o n ta in s  no such o p in io n .

Jim Baldwin su gges ted  t h a t  th e  Bradner  case  r e p r e s e n t s  the
a u t h o r i t a t i v e  s ta te m e n t  on th e  q u e s t i o n ; we ag ree  t h a t
Bradner v .  Hammond, 553 P . 2d 1 (Alaska 1976) r e p r e s e n t s  a
more informed s ta te m e n t  o f  t h e  law th an  th e  a t t o r n e y
g e n e r a l ' s  o p in io n ,  p a r t i c u l a r l y  as  th e  Bradner d e c i s io n  i s  
yea r  l a t e r  than  th e  o p in io n .

We have enc losed  a copy o f  th e  1975 a t t o r n e y  g e n e r a l ' s  opin  
ion  as w e l l  as the  Bradner d e c i s i o n .

I .  D isc u s s io n  of  th e  A t to rn ey  G e n e r a l ' s  o p in io n .

The o p in io n  concludes  t h a t  i t  would be  beyond the  power o f  
the l e g i s l a t u r e  to  r e q u i r e  the  c o n f i r m a t io n  o f  th e  members 
of  boards  and commissions excep t  f o r  t h a t  c o n f i rm a t io n
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con tem pla ted  by a r t .  I l l ,  see .  26 o f  the  Alaska C o n s t i t u ­
t i o n .  The p r o v i s io n  s t a t e s ,  i n  p e r t i n e n t  p a r t :

SECTION 26. BOARDS AND COMMISSIONS. When a board  o r  
commission i s  a t  th e  head o f  a p r i n c i p a l  depar tm ent  or  
a r e g u l a t o r y  o r  q u a s i - j u d i c i a l  agency, i t s  members 
s h a l l  be appo in ted  by the  governo r ,  s u b j e c t  to  c o n f i r ­
mation by a m a jo r i t y  o f  the  members o f  th e  l e g i s l a t u r e  
i n  j o i n t  s e s s io n ,  and may be removed as p ro v id ed  by 
law. . . .

While the  op in io n  a l s o  ad d res ses  the  a u t h o r i t y  o f  the  l e g i s ­
l a t u r e  to  r e q u i r e  the  co n f i rm a t io n  o f  s u b - c a b in e t  o f f i c e r s - -  
and f i n d s  the  power to  r e q u i r e  t h e i r  c o n f i rm a t io n  a l s o  l a c k ­
i n g - -  th e  e s s e n t i a l  p o in t  o f  the  op in io n  r e g a r d in g  con f i rm a­
t i o n  i s  t h a t  th e  "power to  confirm  [ex ecu t iv e ]  appo in tm ents  
i s  an ex e cu t iv e  f u n c t i o n . "  The lo g i c  o f  conc lud ing  t h a t  th e  
power to  confirm  c o n s t i t u t e s  an e x e c u t iv e  f u n c t io n  l e a d s  to  
the  c o r o l l a r y  o f  t h a t  c o n c lu s io n :  t h a t  l e g i s l a t i v e  i n ­
c u r s io n s  i n t o  e x e cu t iv e  fu n c t io n s  a re  c o n s t ru e d  a g a i n s t  the  
l e g i s l a t u r e .  The r e s u l t  i s  t h a t  on ly  th o se  o f f i c e r s  whom 
th e  C o n s t i t u t i o n  has r e q u i r e d  the  l e g i s l a t u r e  to  confirm  a re  
s u b j e c t  t o  co n f i rm a t io n ;  th e  l e g i s l a t u r e  i s  no t  f r e e  to  add 
to Cor s u b t r a c t  from) the  l i s t  o f  e x e c u t iv e  o f f i c e r s  s e rv in g  
as members o f  boards  o r  commissions whom i t  i s  r e q u i r e d  to  
co n f i rm - -  o r  n o t .

While I  have no t  sought to  review our op in ions  from t h i s  
e r a ,  my assumption i s  t h a t  we may have d i s a g re e d  w i th  th e  
a t t o r n e y  g e n e r a l ' s  op in io n  a t  t h a t  t im e.  I  n o te  t h a t  B i l l y  
B e r r i e r ,  d i r e c t o r  o f  the  d i v i s i o n  of  l e g a l  s e r v i c e s  a t  t h a t  
time was counse l  f o r  the  l e g i s l a t i v e  o f f i c e r s  and members i n  
the  Bradner l i t i g a t i o n .  But because o f  th e  Bradner  d e c i -  
s i o n , ' d i sc u sse d  below, we now agree  t h a t  the  co n c lu s io n  
reached  by the  a t t o r n e y  g e n e ra l  r e p r e s e n t s  the  law o f  th e  
s t a t e .

I I .  D iscu ss io n  o f  B rad n e r .

The c o u r t  s t a r t s  out  by n o t in g  t h a t  th e  members o f  the  con­
s t i t u t i o n a l  conven t ion  t h a t  d r a f t e d  th e  Alaskan C o n s t i t u t i o n  
in te n d ed  t h a t  th e  s t a t e  have a " s t ro n g  e x e c u t i v e . "  The 
c o u r t  quoted the  chairman o f  th e  ex e cu t iv e  committee a t  th e  
conven t ion ,  V ic to r  R iv e r s :  "We a re  a l l  s t r o n g l y  agreed on
th e  p r i n c i p l e  o f  the  s t r o n g  e x e c u t i v e . "  B rad n e r , su p ra ,  a t
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The c o u r t  then  s t a t e d  t h a t  th e  s o le  q u e s t io n  b e f o r e  the  
c o u r t  i s  whether  s e c s .  25 and 26 o f  a r t .  I l l  d e s c r ib e  the  
o u t e r  l i m i t s  o f  th e  l e g i s l a t u r e ' s  c o n f i rm a t io n  a u t h o r i t y  or  
w hether  th e  l e g i s l a t u r e  may, by s t a t u t e ,  r e q u i r e  th e  con­
f i r m a t i o n  o f  o th e r  h i g h - l e v e l ,  p o l icy -m ak ing  o f f i c i a l s  w i th ­
in  th e  e x e c u t iv e  b ran ch .  The l e g i s l a t i v e  o f f i c e r s  had a r ­
gued t h a t  no p r o v i s i o n  o f  th e  c o n s t i t u t i o n  p r o h i b i t e d  the  
l e g i s l a t u r e  from r e q u i r i n g  c o n f i rm a t io n  o f  o t h e r  e x e c u t iv e  
o f f i c e r s .

The governor  had a rgued ,  on the  o t h e r  hand, t h a t  th e  power 
o f  c o n f i rm a t io n  i s  an e x e c u t iv e  f u n c t io n  t h a t  may be ex­
e r c i s e d  by th e  l e g i s l a t u r e  on ly  to  t h e  e x t e n t  t h a t  the  Con­
s t i t u t i o n  g r a n t s  the  power to  t h e  l e g i s l a t u r e .

Viewed in  t h i s  manner, a p p e l l e e  [Hammond] an a ly ze s  th e  
power to  confirm  e x e c u t iv e  o f f i c e r s  as p a r t  o f  th e  ap­
po in tm ent  p r o c e s s ,  in c a p a b le  o f  e x i s t e n c e  independen t  
o f  t h e  power o f  appo in tm en t ,  and c h a r a c t e r i z e s  t h i s  
co n f i rm a t io n  a u t h o r i t y  as a power " su p e r -ad d e d "  to  th e  
l e g i s l a t u r e ’ s g e n e ra l  l e g i s l a t i v e  powers.  Thus, a p p e l ­
l e e  would f i n d  t h a t  S e c t io n s  25 and 26 s e t  th e  maximum 
r a t h e r  than  th e  minimum p a ram e te rs  o f  th e  l e g i s l a t u r e ' s  
power to  confirm  appoin tments  o f  e x e c u t iv e  o f f i c e r s .  
This  f o l lo w s ,  acco rd in g  to  a p p e l l e e ,  from th e  f a c t  t h a t  
l e g i s l a t i v e  c o n f i rm a t io n  i s  a d e l e g a t e d  f u n c t i o n  taken  
from e x e c u t iv e  f u n c t i o n ,  and thus  the  b r e a d th  o f  t h i s  
d e le g a te d  a u t h o r i t y  must be s t r i c t l y  c o n s t ru e d .
Bradner, at A.

The c o u r t  a f f i rm ed  the  s u p e r io r  c o u r t ' s  judgment t h a t  the  
law r e q u i r i n g  l e g i s l a t i v e  c o n f i rm a t io n  o f  c e r t a i n  
s u b -c a b in e t  o f f i c e r s  was in  excess  o f  l e g i s l a t i v e  power.

In i t s  d e c i s io n ,  th e  c o u r t  ag reed  w i th  d e c i s io n s  o f  the  U.S. 
Supreme Court conc lud ing  t h a t  c o n f i rm a t io n  i s  a power " supe r  
added" t o  th o se  p o s se s se d  by th e  l e g i s l a t u r e .  Myers v .  
U nited  S t a t e s , 272 U.S. 56 (1926).  C onf i rm a t ion  i s  n o t  a 
d i s t i n c t  l e g i s l a t i v e  power b u t  i s  a p a r t  o f  th e  e x e c u t iv e  
power o f  appo in tm ent ,  some p a r t  o f  which in  s p e c i f i c  i n ­
s ta n c e s  was d e le g a ted  to  the  l e g i s l a t i *  e b ran ch .

Moreover, th e  c o u r t  s t a t e d ,  " [ t ] h e  l a c k  o f  am bigui ty  in  
S ec t io n s  25 and 26 o f  A r t i c l e  I I I  o f  th e  Alaska C o n s t i t u t i o n  
mandate t h a t  t h i s  c o u r t  i n t e r p r e t  th e s e  ex p re s s  p r o v i s io n s  
as embodying no t  only  th e  maximum p a ram e te rs  o f  t h e  d e le g a ­
t i o n  o f  th e  ex e c u t iv e  appoin tment a u t h o r i t y  th rough  the
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l e g i s l a t i v e  c o n f i rm a t io n  f u n c t i o n  b u t ,  f u r t h e r ,  t h a t  they  
d e l i n e a t e  th e  f u l l  e x t e n t  o f  th e  c o n s t i t u t i o n ’ s express  
g r a n t  to  th e  l e g i s l a t i v e  b ranch  o f  checks on th e  g o v e r n o r ' s  
power to  a p p o in t  s u b o rd in a t e  e x e c u t i v e  o f f i c e r s .  In  our 
view, the  s e p a r a t i o n  o f  powers d o c t r i n e  r e q u i r e s  t h a t  t h e  
b le n d in g  o f  governmental  powers w i l l  n o t  be i n f e r r e d  i n  the  
absence o f  an ex p ress  c o n s t i t u t i o n a l  p r o v i s i o n . ”

I I I .  Comments.

The Bradner  d e c i s io n  d id  n o t  e x p l i c i t l y  d i s c u s s  th e  a p p l i c a -  
t i o n  of  s e c .  26 to  members o f  board3 and commissions the  
Bradner d e c i s io n  c o n s t ru e d  AS 3 9 .0 5 .0 2 0 ,  as enac ted  i n  1975, 
r e q u i r e d  th e  c o n f i rm a t io n  on ly  o f  deputy  commissioners and 
c e r t a i n  d i v i s i o n  d i r e c t o r s .  The l o g i c  o f  th e  d e c i s io n  makes 
c l e a r ,  however,  t h a t  th e  c o u r t  b e l i e v e s  t h a t  only  th o se  mem­
b e rs  o f  th e  boards  and commissions d e s c r ib e d  in  s e c .  26 
would be s u b j e c t  to  l e g i s l a t i v e  c o n f i r m a t io n .  Sec. 26 
s t a t e s  t h a t  l e g i s l a t i v e  c o n f i rm a t io n  i s  r e q u i r e d  f o r  members 
o f  a board  o r  commission when the  b oa rd  o r  commission i s  " a t  
the head o f  a p r i n c i p a l  departm ent o r  a r e g u l a t o r y  o r  qua­
s i - j u d i c i a l  agency".  I  b e l i e v e  t h a t  th e  p h ra se  d e s c r ib e s  
most s t a t e  boards o r  commissions— b u t  n o t  a l l .  For exam­
p l e ,  ad v i s o ry  commissions a r e  n o t  among th o s e  d e s c r ib e d  in  
sec .  26. The board  r e c e n t l y  e s t a b l i s h e d  in  the  F o re s t  P ra c ­
t i c e s  A ct ,  ch. 34, SLA 1990, appears  on ly  to  have a d v i so ry  
fu n c t io n s  and i t s  members a re  n o t  s u b j e c t  to  l e g i s l a t i v e  
co n f i rm a t io n  under  t h a t  Act;  i n  my v iew, they  a re  s i m i l a r l y  
not  s u b j e c t  to  co n f i rm a t io n  under  Sec.  26. See AS 41.17.041 
as en a c te d  in  Sec. 3 o f  ch. 34.

Other boards  or  commissions t h a t  seem n o t  to  f a l l  under  s e c .  
26 in c lu d e  the. A laska Women’s Commission [AS 44 .19 .1651 ,  th e  
Alaska P u b l ic  B ro ad cas t in g  Commission [AS 44 .21 .2561 ,  and 
the  Older  Alaskans Commission [AS 4 4 .21 .2001 .  Others 
p robab ly  e x i s t .

I f  I  may be o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e ' a d v i s e .

RABtgc 
G15/002
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Re: Confirmation of Members 
of Boards and Commissions

D e a r  G o v e r n o r  H a m m o n d :

Y o u  h a v e  a s k e d  u s  f o r  a n  o p i n i o n  as t o  the p r o p r i e t y  u n d e r  
t he S t a t e  C o n s t i t u t i o n  of t h e  L e g i s l a t u r e ' s  c o n f i r m i n g  y o u r  
a p p o i n t m e n t s  to S t a t e  B o a r d s  a n d  C o m m i s s i o n s .

U n d e r  t h e  C o n s t i t u t i o n ,  A r t i c l e  3, S e c t i o n s  25 a n d  26, t h e  
L e g i s l a t u r e ' s  p o w e r  to c o n f i r m  y o u r  a p p o i n t m e n t s  t o  e x e c u t i v e  
positions- is l i m i t e d  to t h o s e  p o s i t i o n s  s p e c i f i e d  b y  t h e  
C o n s t i t u t i o n ,  t h a t  is, h e a d s  of t h e  p r i n c i p a l  d e p a r t m e n t s  a n d  
t he m e m b e r s  o f  b o a r d s  and c o m m i s s i o n s  w h i c h  are a t  the h e a d  
of p r i n c i p a l  d e p a r t m e n t s  o r  q u a s i - j u d i c i a l  or r e g u l a t o r y  agenc ies, 
B r a d n e r  vs. H a m m o n d ,  553 P . 2d 1 (Alaska  1976).

V7e h a v e  a c c o r d i n g l y  p r e p a r e d  an a l p h a b e t i c a l  l i s t i n g  o f  a l l  
t h e  S t a t e  b o a r d s  a n d  c o m m i s s i o n s  i n  A l a s k a  and h a v e  .indicated 
for b a c h  t h e  s t a t u t e  u n d e r  w h i c h  its m e m b e r s  are a p p o i n t e d ,  
w h e t h e r  t h a t  s t a t u t e  r e q u i r e s  l e g i s l a t i v e  c o n f i r m a t i o n ,  a n d  
w h e t h e r  t h e  C o n s t i t u t i o n  r e q u i r e s  o r  p e r m i t s  .legislative c o n­
firm a t i o n .  T h e  l i s t  follows:

A d m i n i s t r a t i o n  of J u s t i c e ,  G o v e r n o r ' s  C o m m i s s i o n  o n  i.he.
AS 4 4 . 1 9 . 7 4 6 .  C o n f i r m a t i o n  is n o t  r e q u i r e d  b y  s t a t u t e  o r  the 
C o n s t i t u t i o n .

A g i n g ,  G o v e r n o r ' s  A d v i s o r y  C o m m i t t e e  on.
T h e r e  is n o  s t a t u t e  on t h i s  o n e  a n d  n o  c o n f i r m a t i o n  w o u l d  b e  
r e q u i r e d  b y  s t a t u t e  or C o n s t i t u t i o n .

A l c o h o l i c  B e v e r a g e  C o n t r o l  Booe d.
A S  4. 03. CIO a n d  39.05,06 0. T h i s  jr. a r e g u l a t o r y  b o a r d  a n d  
r e q u i r e s  c o n f i r m a t i o n  u n d e r  t h e  s t a t u t e s  a n d  t h e  C o n s t i t u t i o n .

A l c o h o l i s m ,  A d v i s o r y  B o a r d  on.
AS 4 7 . 3 7 . 0 7 0 .  C o n f i r m a t i o n  is n o t  r e q u i r e d  u n d e r  e i t h e r  
s t a t u t e  o r  t h e  C o n s t i t u t i o n .

A rts, A l a s k a  S t a t e  C o u n c i l  o n  the.
AS 4 4 . 1 9 . 9 0 0 .  T h i s  b o a r d  is m a d e  e x p r e s s l y  n o t  s u b j e c t  to 
l e g i s l a t i v e  c o n f i r m a t i o n  u n d e r  t h e  statute, and o f  c o u r s e ,  is 
n o t  s u b j e c t  to c o n f i r m a t i o n  u n d e r  the C o n s t i t u t i o n .
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Assessment Review Board, State.
AS 43.56.040. This is a quasi-judicial agency and must 
be confirmed under both the statute and the Constitution.

Athletic Commission.
AS 05.05.010. This is a regulatory board and is subject to
confirmation under both the statute and the Constitution.

«

Barber Examiners, Board of.
AS 08.12.010. This is a regulatory board and must be confirmed 
under the Constitution, even though not required by statute.

Bristol Bay Regional Development Council.
Chapter 4, SSSLA 1974, and Chapter 209, SLA 1976. No confirmation 
is required under either the statute or the Constitution.

Capital Site Selection Committee.
AS 44.06.110. Confirmation is not required under either the 
statute or the Constitution.

Chiropractic Examiners, Board of.
AS 08.20.010. This is a regulatory board and confirmation 
is required under the Constitution, even though-not required 
under the statute.

Code Revision Commission.
AS 24.20.075. Confirmation is not required by either the 
statute or the Constitution.

Collection Agency Board.
AS 8.24.011. This is a regulatory board and confirmation is 
required under the Constitution, even though not required by 
the statute.

Commercial Fisheries Entry Commission.
AS 16.43.020. This is a regulatory commission and confirmation 
is required under both.the statute and the Constitution.

Comprehensive Health Advisory Council.
AS 18.07.020. Confirmation is required by the statute; however, 
this is not a quasi-judicial or regulatory agency, and con­
firmation is not permissible under the Constitution.

Commission for Northern Operations of Rail Transportation 
and Highways. * ■

AS 44.19.704 and 39.05.060. Confirmation is required under 
the latter statute but cannot be required under i.he Cons I J tutior:.

Dental Examiners, Board of.
AS 8.36.010. • This is a regulatory board, and confirmation 
is required under both the statute and the Constitution.

Developmental Disability Planning and Advisory Council. 
This is created under federal lav; and confirmation is not 
required.



Development Corporation/ Alaska State.
AS 44.59.010. Confirmation is required by the statute; however 
it cannot be required under the Constitution.

Dispensing Opticians, Board of.
AS 08.71.010. This is a regulatory board, and while, not 
required by statute, confirmation is required under Constitution.

Drug Abuse, Advisory Board on.
AS 44.29.030. Confirmation is not required under either the 
statute or the Constitution.

Education, Board of.
AS 14.07.075. This is head of a principal department, and 
confirmation is required under both the statute and the 
Constitution.

Educational Broadcasting Commission, Alaska.
AS 14.40.700. Confirmation is not required under either the 
statute or the Constitution.

Electrical Examiners, Board of.
AS 08.40.010. This is a regulatory board, and confirmation 
is required under the statute and the Constitution.

Employment of the Physically Handicapped, Governor's Committee on 
AS 23.15.220. Confirmation is not required under either the 
statute or the Constitution.

G o v e r n o r  H a n m o n d  “ 3 ”  F e b r u a r y  3 ,  1 9 7 7

Environmental Advisory Board.
AS 44.46.030. Confirmation is not required under either the 
statute or the Constitution.

Equal Employment Opportunity Committee.
This board is created by administrative order, and confirmation 
is not required.

Fisheries, Board of.
AS 16.05.221 (a). This is a regulatory board and •■v-s firm at ion 
is required by both the statute and-the Constitution.

Fisheries Council.
This board was. created by administrative order, and confirmation 
is not required.

Fishermen's Fund Advisory and Appeals Council.
AS 23.35.010. Confirmation is not required by tiie statuto or 
the Constitution.

Game, Board of.
AS 16.05.221(b). This is a regulatory board, and confirmation 
is required by the statute and the Constitution.
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Geographic Board, State.
AS 44.19.360. Confirmation is not required by the statute 
or the Constitution.

Growth Policy Council, Alaska.
This board was created by administrative order and confirmation 
is not required by statute or the Constitution.

Guide Licensing and Control Board.
AS 03.54.010. This is a regulatory board, and confirmation 
is required by both the statute and the Constitution.

Hair Dressing and Beauty Cultural Examiners, Board of.
AS 08.-28. 010. This is a regulatory board, and while confirmation 
is not required by the statute, it is required by the 
Constitution.

Historical Commission, Alaska.
AS 41.19.461. Confirmation is not required by the statute 
or by the Constitution.

Historic Site Advisory Committee.
AS 41.35.110. Confirmation is required by the statute; however, 
confirmation is not permissible under the Constitution.

Housing Authority, Alaska State.
AS 18.55.020; 39.05.060. Confirmation is not required by the 
former statute but it is by the latter. Confirmation is not 
permissible under the Constitution.

Housing Finance Corporation, Alaska.
AS 18.56.010. Confirmation is not required by the statute 
or by the Constitution. • •

Human Rights, State Commission for.
AS 18.80.010. This is a quasi-judicial agency, and•confirmation 
is required by the statute and by the Constitution.

International Development Commissi on, Alaska.
AS 44.19.400. Confirmation is not required by the statute or 
by the Constitution.

Investment Advisory Committee.
AS 37.10.010(f). Confirmation is not required by the statute 
or the Constitution. (The presence of legislators on this 
committee is probably not permissible under the constitutional 
prohibition against dual office holding. Alaska Constitution,
Art. 2, Sec. 5).
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Judicial Council.
Alaska Constitution/ Art. 4, Sec. 8. The non-attorney 
members/ and solely the non-attorney members, are subject 
to legislative confirmation.

Judicial Qualificiations/ Commission on.
Alaska Constitution Art 4. Sec. 10. The: two members who 
are non-lawyers and non-judges are subject to legislative 
confirmation.

Juvenile Justice and Delinquency Commission.
This board is created under federal .1 aw and no confirmation 
is required.

King Crab Marketing and Quality Control Board/ Alaska.
AS 18.90.040. This board has regulatory powers and confirmation 
is required by the statute and the Constitution.

Land Use Planning Commission/ Joint Federal-State.
AS 41.40.020. Confirmation is not required by statute or 
by the Constitution.

Law of the Sea7 Commission on the Conference of the.
AS 44.19..789. Confirmation is not required by the statute 
or by the Constitution.

Libraries, Advisory Council on.
This board is the creature of federal lav;, and no confirmation 
is required.

Local Boundary Commission.
AS 44.19.250; 39.05.060. The former law doe's not require 
confirmation, but the latter does; however, that is not 
permissible under the Constitution.

Manpower Planning Council, State.
This-is also a creature of federal law.. and no confirmation is 
required.

Manpower Services Council, State.
This group is also a creature of federal lav; and no confirmation 
is required.

Marine Pilots, Board of.
AS 08.62.010. This is a regulatory board and confirmation is 
required by the statute and the Consi-it'-.tion.



Medical Board, State.
AS 08.64.100. This is a regulatory board and confirmation 
is required by the statute and the Constitution.

Medical Indemnity Corporation of Alaska (MICA).
AS 21.88.030. Confirmation is required by statute but is 
not permissible under the Constitution.

Mental Health Advisory Council.
AS 47.30.605. Confirmation is not required by statute or 
the Constitution.

Municipal Bond Bank Board.
AS 44.58.010. Confirmation is required by statute? however, 
confirmation is not permissible under the Constitution.

Nursing, Board of.
AS 08.68.010. This is a regulatory board, and while not 
required by statute, confirmation is required by the Constitution.

Nursing Home Administrators, Board of.
AS 08.70.010. This is a regulatory board, and while not * 
required by statute, confirmation is required by the 
Constitution.

Occupational Safety and Health Review Board.
AS 18.60.057. This is a quasi-judicial board, and confirmation 
is required by the statute and the Constitution.

Optometry, Board of Examiners in.
AS 08.72.010. This is a regulatory board, and while not 
required by statute, confirmation is required by the Constitution.

Pacific Marine Fisheries Commission.
AS 16.45.020. Confirmation is required by the statute; however, 
confirmation is not permissible under the Constitution-

Parole, State Board of.
AS 33.15.010. Confirmation is required by the statute; however, 
confirmation is not permissible under the Constitution.

Personnel Board (also acts as Public Employees Retirement Board 
and Labor Relations Board).
AS 39.25.060. This is a regulatory board and also a quasi.-judicial 
agency, and confirmation is required by the statute and the 
Constitution.

Pharmacy, Board of.
AS 08.88.010. This is a regulatory board, and confirmation is 
required by the statute and the Constitution.
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Physical Therapy Board, State.
AS 08.84.010. This is a regulatory board, and v/hile not 
required by statute, confirmation is required by the Constitution.

Pioneers Home Advisory Board, Alaska.
AS 44.21.100. Confirmation is not required by the statute or 
the Constitution.

Pipeline Commission, Alaska.
As"46.06.020. This is a regulatory board and confirmation is 
required by the statute and the Constitution.

Police Standards Council, Alaska.
AS 18.65.140. Confirmation is not required by-the statute 
or by the Constitution.

Post-Secondary Education, Alaska Commission on.
AS 14.40.903. Confirmation is required by the statute; however, 
confirmation is not permissible under the Constitution. (The 
presence of legislators on this Commission is highly questionable 
under the separation of powers doctrine and the prohibition 
against dual office holding).

Professional Teaching Practices Commission.
AS 14.20.380. This commission has quasi-judicial powers, 
and confirmation is required by the statute and by the 
Constitution.

Psychologist and Psychological Associate Examiners, Board of.
AS 08.86.010. This is a regulatory board, and confirmation is 
required by the statute and by the Constitution.

Public Accountancy, Alaska State Board of.
AS 08.04.010. This is a regulatory board, and while not 
required by the statute, confirmation is required by the 
Constitution.

Public Offices Commission, Alaska.
AS 15.13.020(b). This is a quasi-judicial commission, and 
v/hile not required by statute, confirmation is required by the 
Constitution. (The method of appointment to this commission 
is highly suspect under the Constitution Art 2. Secs. 25 and 26) .

Public Offices Salary Commission.
AS 39.23.010. Confirmation is not required by statute or by 
the Constitution.

Public Utilities Commission, Alaska.
AS 42.05.010. This is a regulatory board, and confirmation is 
required by the statute and by the Constitution.

Real Estate Commission.
AS 08.83.011. This is a regulatory board, and confirmation 
is required by the statute and the Constitution.
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Regents Board, University of Alaska.
Alaska Constitution. Art. 7 Sec. 3; AS 14.40.120.
Confirmation is required by the Constitution.

Royalty Oil and Gas Development Advisory Board.
AS 38.06.010. Confirmation is required by the statute; however, 
confirmation is not constitutionally permissible.

Rural Affairs Commission.
AS 44.19.720. Confirmation is not required by the statute or 
by the Constitution.

Small Business Corporation of Alaska.
AS 44.60.020. Confirmation is not required by the statute or 
by the Constitution.

Soil Conservation Board, Alaska.
AS 41.10.040. Confirmation is required by the statute; however, 
confirmation is not permissible under the Constitution.

Teacher's Retirement Board, Alaska.
AS 14.25.035. Confirmation is not required by the statute or. 
by the Constitution.

Tourism Advisory Board.
AS 44.33.190; 39.05.060. Confirmation is not required by the 
former, but it is required by the latter. However, confirmation 
is not permissible under the Constitution.

Transportation Commission, Alaska.
AS 42.07.011. This is a regulatory board, and confirmation is 
required by the statute and the Conscitui :«on.

Transportation Planning Committee.
Administrative Order No. 33. No confirmation is required by 
statute or the Constitution.

Veterinary Examiners, Board of. —
AS 8.9 3.010. This is a regulatory board, and confi.rruation 
is required by the statute and by the Constitution.

Violent Crimes Compensation Board.
AS 18.67.020. This is a quasi-judicial agency, and v/hile not 
required by the statute, confirmation is required by the 
Constitution.

Vocational Education Advisory Council, Alaska State.
This is a creature of federal lav/, and confirmation is not 
required by statute or by the Constitution.

Water Resources Board.
AS. 46.15.190. Confirmation is required by the statute; however 
confirmation is not permissible under the Constitution.
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Welding Exam iners ,  Board o f .
AS 8 .9 9 .1 0 1 .  Th is  i s  a r e g u l a t o r y  b o a rd ,  and w h i l e  n o t  
r e q u i r e d  by th e  s t a t u t e ,  c o n f i r m a t io n  i s  r e q u i r e d  by th e  
C o n s t i t u t i o n .

W estern  I n t e r s t a t e  Commission f o r  H igher  E d u c a t io n .
AS 1 4 .4 0 .6 9 0 .  C onf i rm a t ion  i s  r e q u i r e d  by th e  s t a t u t e ;  
however,  c o n f i r m a t io n  i s  n o t  p e r m i s s i b l e  u nder  t h e  C o n s t i t u t i o n .

Workman’ s Compensation Board, A laska .
AS 2 3 .3 0 .0 0 5 .  Th is  i s  a q u a s i - j u d i c i a l  agency ,  and c o n f i r m a t io n  
i s  r e q u i r e d  by  th e  s t a t u t e  and by t h e  C o n s t i t u t i o n .

Yukon-Taiya Commission.
AS 4 4 .2 0 .0 1 0 .  C o n f i rm a t io n  i s  n o t  r e q u i r e d  by t h e  s t a t u t e  
o r  by  th e  C o n s t i t u t i o n .

Summarizing t h e  above, t h e r e  a r e  41 b o a rd s  which  do n o t  
r e q u i r e  c o n f i r m a t io n  under  t h e  a p p l i c a b l e  s t a t u t e s  and th e  
C o n s t i t u t i o n .  There a r e  27 b o a rd s  t h a t  r e q u i r e  c o n f i r m a t i o n  
u n d e r  b o th  t h e  a p p l i c a b l e  s t a t u t e s  and th e  C o n s t i t u t i o n .
T h e re  a r e  13 r e g u l a t o r y  o r  q u a s i - j u d i c i a l  b o a rd s  which must 
be  co n f i rm e d  by  t h e  l e g i s l a t u r e  under  t h e  C o n s t i t u t i o n  b u t  
w h ich  a r e  n o t  r e q u i r e d  to  be  by th e  a p p l i c a b l e  s t a t u t e s .
T here  a r e  14 b o a rd s  which r e q u i r e  c o n f i r m a t i o n  u nder  th e  
a p p l i c a b l e  s t a t u t e s ,  b u t  which a r e  n o t  s u b j e c t  t o  c o n f i rm a t io n  
u n d e r  t h e  C o n s t i t u t i o n .

I t  i s  our  o p in io n  t h a t  you sh o u ld  subm it  t h e  names o f  y c u r  
a p p o i n t e e s  t o  t h e  b o a rd s  and commissions which  a r e  s u b j e c t  
t o  c o n f i r m a t i o n  under  th e  C o n s t i t u t i o n .  You need  n o t  submit  
a p p o i n t e e s  f o r  c o n f i r m a t io n  t h a t  under  t h e  C o n s t i t u t i o n  a r e  
n o t  s u b j e c t  t o  t h a t  r e q u i r e m e n t .  You a r e ,  o f  c o u r s e ,  f r e e  
t o  do so as  an a d v i s o ry  m a t t e r  r e l y i n g  upon t h e  l e g i s l a t i v e  
v o t e  as an i n d i c a t i o n  o f  t h e  l e g i s l a t u r e ' s  views on th e  
a p p o in tm e n t ,  b u t  under  th e  C o n s t i t u t i o n ,  i f  t h e  a p p o in t e e  i s  

. n o t  r e q u i r e d  t o  be  conf irm ed ,  a  l e g i s l a t i v e  d e c i s i o n  n o t  to  
c o n f i rm  th e  a p p o i n t e e  would be o f  no l e g a l  e f f e c t .  The 
ap p o in tm en t  would be v a l i d  i n  any e v e n t .

Yours v e ry  t r u l y ,

A t t o r n e y  G e n e r a l




