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Attachment

Arctic Slope Regional Corporation Settlement Agreement

If the agreement is approved by the Legislature, no additional funds 
or positions will bê needed to implement it.

If the agreement is not approved by the Legislature, the Department 
of Law would expend significant funds litigating the dispute. The 
Department of Natural Resources would need a portion of a position 
to support the litigation.

In addition, the settlement is needed if the state is to lease lands 
in the Nuiqsut area now scheduled for sale Oil and Gas Lease Sale 75 
during December, 1992. If the agreement is approved this year, the 
lease sale could include approximately 60,000 acres of land covered 
in the agreement (about one quarter of the total acreage of Sale 
75). If the agreement is not approved this session, the Nuiqsut 
acreage (assuming the litigation is settled) could not be leased 
until 1995 because of oil and gas lease sale procedural 
requirements. The Nuiqsut area lands have moderate oil and gas 
potential. Including them in the lease sale would bring significant 
new revenues to the state.
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SENATE BILL NO. 369

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Introduced: 1/.' '4/92
Referred: O/iG, Resources, Finance

A BILL 

FOR AN ACT ENTITLED

1 "An Act ratifying an agreement settling litigation between the State of Alaska and the

2 Arctic Slope Regional Corporation; establishing procedures for implementing the agreement;

3 and providing for an effective date."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5 * Section 1. PURPOSE. The purpose of this Act is to provide for the settlement of certain claims

6 raised in litigation between the State of Alaska and the Arctic Slope Regional Corporation (ASRC) in

7 "State of Alaska v. Arctic Slope Regional Corporation," Alaska Superior Court, Third Judicial District,

8 Case No. 3AN-85-15523, and to improve the marketability of certain land titles in the Nuiqsut and Point

9 Lay areas. The litigation arose over a 1974 agreement under which ASRC and the state were to

10 exchange certain potentially valuable mineral lands in the Point Lay and Nuiqsut areas in exchange for

11 which the state was to withdraw challenges to the eligibility, under the Alaska Native Claims S' dlement

12 Act (ANCSA), of the villages of Nuiqsut (Kuukpik Corporation) and Point Lay (Cully Corporation).

13 For reasons that the State and ASRC disputed, the land exchanges of the 1974 agreement were never

14 completed. Under the 1991 Settlement Agreement that this Act ratifies, the state and ASRC will

SB0369a -1- SB 369
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1 exchange undivided interests in the subsurface of submerged lands and uplands in the Point Lay and

2 Nuiqsut areas and establish a fixed revenue sharing percentage for those lands.

3 * Sec. 2. RATIFICATION. Notwithstanding any provision of AS 38 or any other provision of state

4 law, the "1991 Settlement Agreement Between Arctic Slope Regional Corporation and the State of

5 Alaska" (including the exhibits to it) is hereby ratified as to the rights, duties, agreements, and

6 obligations of the state provided for or contemplated in it.

7 * Sec. 3. RULES AGAINST PERPETUITIES AND RESTRAINTS ON ALIENATION. No statutory

8 or common law rules against perpetuities, including AS 34.27.010, or restraints on alienation of property

9 apply to the settlement agreement ratified by this Act or to any interest or power created by it.

10 * Sec. 4. COMMISSIONER AUTHORITY. The commissioner of natural resources is authorized and

11 directed to implement the terms of the settlement agreement ratified by this Act, including, without

12 limitation, to execute and deliver patents to ASRC as provided for in the settlement agreement,

13 notwithstanding any procedural requirement or other provision of Alaska law that might otherwise be

14 deemed a restriction on the commissioner’s authority to implement the agreement. The commissioner

15 may not materially amend the settlement agreement without legislative approval.

16 * Sec. 5. RECORDATION, (a) The commissioner of natural resources shall record a true and

17 authenticated photocopy of the settlement agreement ratified by this Act, and any conveyance document

18 required by it, in the recording office of the appropriate recording district, and shall incorporate the

19 settlement agreement in the land records ... 'stem maintained by the Department of Natural Resources.

20 (b) The commissioner of natural .sources shall deliver a signed original of the settlement

21 agreement to the archivist in the Department of Administration, for preservation.

22 * Sec. 6. ACTIONS, (a) Notwithstanding any other provision of Alaska law, no person may bring

23 an action challenging the legality of the settlement agreement ratified by this Act, in whole or in part,

24 or the legality of a provision of this Act, unless the action is commenced in a state superior court within

25 six months after the effective date of this Act.

26 (b) Nothing in this Act is intended to create a right in any person to challenge the legality of

27 the settlement agreement ratified by this Act, in whole or in part, or the legality of a provision of this

28 Act.

29 * Sec. 7. WAIVER OF SOVEREIGN IMMUNITY. The State of Alaska waives its sovereign

30 immunity from suit by ASRC and its successors or assigns seeking to enforce or protect rights conferred

31 on ASRC under the settlement agreement ratified by this Act, but only if that action is brought in state

SB 369 -2-
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1 superior court. Nothing in this Act is intended to waive the state’s immunity from suit in federal court

2 under the eleventh amendment of the Constitution of the United States.

3 * Sec. 8. This Act takes effect immediately under AS 01.10.070(c).
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D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S
OFFICE OF THE COMMISSIONER !

W A L T E R  J .  H IC K E L ,  G O V E R N O R

400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400 
FACSIMILE: (907) 586-2754

A p r i l  29, 1992

Th e  H o n o r a b l e  J o h n n y  Ellis, C h a i r  
H o u s e  R u l e s  C o m m i t t e e  
S t a t e  C a p i t o l  
Juneau, A K  998 1 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  Ellis:

I a m  f o r m a l l y  r e q u e s t i n g  that y o u r  c o m m i t t e e  c a l e n d a r  SB  369 for 
f l o o r  a c t i o n  as soon as possible. This b i l l  r e l a t e s  to the 
L e g i s l a t u r e ' s  r a t i f i c a t i o n  of t h e  1991 s e t t l e m e n t  a g r e e m e n t  b e t w e e n  
t h e  A r c t i c  S l o p e  R e g i o n a l  C o r p o r a t i o n  (ASRC) a n d  the S t a t e  of 
Al a s k a .  It w i l l  r e s o l v e  p r o t r a c t e d  l i t i g a t i o n  b e t w e e n  t h e  state and 
t h e  A S R C  o v e r  p o t e n t i a l l y  v a l u a b l e  N o r t h  S l o p e  m i n e r a l  lands, 
a l l o w i n g  some o f  t h e s e  lands to be  l e a s e d  in  a D e c e m b e r  1992 state 
oil a n d  gas l e a s e  sale.

SB 369 p a s s e d  the Senate, was r e f e r r e d  to t h e  House, a n d  p a s s e d  from 
t h e  H o u s e  F i n a n c e  C o m m i t t e e  w i t h  10 do p a s s e s .  Its c o m p a n i o n  bill, 
H B  416, w h i c h  w e  h a d  p r e v i o u s l y  a s k e d  y o u  to calendar, p a s s e d  from 
H o u s e  R e s o u r c e s  w i t h  6 do pass, H o u s e  J u d i c i a r y  w i t h  3 do pass, and 
H o u s e  F i n a n c e  w i t h  11 do pass. SB 369 is n o w  t h e  v e h i c l e  for 
r e s o l v i n g  t h e  A S R C  litigation, a n d  the b i l l  to be p l a c e d  on the 
H o u s e  calendar.

I h a v e  e n c l o s e d  r e l e v a n t  i n f o r m a t i o n  a b o u t  the a g r e e m e n t  w i t h  this 
letter. P l e a s e  let m e  or S p e c i a l  A s s i s t a n t  C a r o l  W i l s o n  (465-2400) 
k n o w  if y o u  h a v e  any questions.

S i n c e r e l y

He inz 
C o m m i s s i o n e r

e n c l o s u r e

cc: P a u l  Fuhs, L e g i s l a t i v e  Liaison, O f f i c e  of the G o v e r n o r
M e m b e r s  of the C o m m i t t e e



240 Main Street, Suite 500 
Jimeau, Alaska 99801-2101

March 28, 1992

An Act ratifying an agreement settling litigation between the 
state and the Arctic Slope Regional Corporation (Work Order 
No. 7-GS2063\A)

Senator Pat Pourchot, Co-Chair 
Senate Finance Committee 
ATTN: Geoff Butler

Jack Chenoweth 
Legislative Couds

Section 3 o f Senate B ill 369, legislation prepared and offered by the administration, 
provides:

RULES AGAINST PERPETUITIES AND RESTRAINTS ON 
ALIENATION . No statutory or common law rules against perpetu­
ities, including AS 34.27.010, ^  or restraints on alienation of property 
apply to the settlement agreement ratified by this Act or to any interest 
or power created by it.

You have asked me to comment about the necessity for and legal implications o f this 
provision.

AS 34.27.010 is a technical provision that modifies the manner of interpreting and 
applying the common law rule against perpetuities:

Sec. 34.27.010. MODIFICATION OF THE COMMON LAW 
RULE AGAINST PERPETUITIES. In determining if an interest would 
violate the rule against perpetuities, the period of perpetuities shall be 
measured by actual rather than possible events. However, the period of 
perpetuities may not be measured by a life whose continuance does not have 
a causal relationship to the vesting or failure of the interest. An interest 
that would violate the rule against perpetuities as modified by this section 
shall be reformed, within the limits of that rule, to approximate most closely 
the intention of the creator of the interest.



Governor Hickel’s January 23 letter transmitting SB 369 represents that the purpose 
of section 3 is to "improve the marketability o f title" to the lands that are the subject 
of the settlement agreement. ^

In the short time available to me, I have not obtained any other information from the 
concerned agencies on which to base this discussion and assume, for purposes o f it, 
that the administration’s justification is honestly presented.

Rule Against Perpetuities:

The rule against perpetuities is a common law rule based on English precedents. In 
its technical language, it provides:

No [real property] interest is good unless it must vest, i f  at all, not later 
than 21 years after some life in being at the creation o f the interest.

Under the rule, a property interest or estate must be so limited that it w ill necessarily 
vest, or commence, i f  at all, within the limits prescribed by the rule. Certain future 
interests that vest too remotely are invalidated by the rule and are stricken from the 
document making their conveyance.

Senator Pat Pourchot
March 28, 1992
Page 2

%  The letter, at page 6, states:
Section 3 of the bill provides that "no statutory or common law rules 

against perpetuities. . .  or restraints on alienation of property shall apply to 
the settlement agreement. . .  or to any interest or power created by it." The 
1991 Settlement Agreement commits the state and ASRC [Arctic Slope 
Regional Corporation] permanently to merge their titles with no right of 
partition, to jointly lease and develop their interests, and to take a number 
of other steps, including contemplation of sales, with respect to their lands 
for an indefinite period of time. The law is generally hostile to perpetual 
restrictions or restraints on alienation. For example, AS 34.27.010 provides 
than an interest that would violate the rule against perpetuities may be 
reformed by a court. If these rules were to apply, the 1991 Settlement 
Agreement might be challenged and stricken down or modified in ways that 
were never intended.

A major consideration for both the state and ASRC in entering into the 
1991 Settlement Agreement is to improve the marketability of title. This 
objective, and the benefits of the settlement, would be frustrated if the 
merging of title, prohibition against partition of those interests, and 
"executive rights" provisions were ever successfully challenged as violative of 
the rule against perpetuities or as unreasonable restraints on alienation. 
Accordingly, sec. 3 exempts the 1991 Settlement Agreement from these 
requirements.

(Emphasis added.)



The rule against perpetuities was devised as a rule of law against remoteness by 
putting limits or restraints on an individual’s ability to create successive future 
interests. Its purpose is to prevent real property from being tied up for too long a 
period--to avoid landownership from being entailed for generations and centuries 
through the use of instruments that are executed at the present time. In these times, 
the rule is of particular concern to attorneys engaged as estate planners, but 
operation of the rule may arise in the context of any proposed legal arrangement 
respecting property transfers or dispositions. The interpretative amendment cited 
above, adopted in 1983, is intended to set aside an overly technical application o f the 
rule to defeat carefully created estate plans. ^

The rule against perpetuities does not operate as against present interests. In other 
woxds, i f  in the settlement documents or i f  as a consequence o f the settlement 
document, the parties carry out their intent to "exchange undivided interests in the 
subsurface of submerged lands and uplands. . .  and establish a fixed revenue sharing 
percentage for those lands," the execution of that arrangement binds the present 
parties and establishes a new present interest that is beyond the reach o f the rule.

Not all future interests in property are covered by operation o f the rule against 
perpetuities. For reasons beyond the scope of this paper, reversions and future 
vested interests are likewise outside the scope of the rule. However, future 
nonvested or contingent interests, and executory interests, are subject to it, as, 
according to cases in other jurisdictions, is an option involving purchase and sale of 
property i f  the time period is not limited to the period specified in the rule, or i f  the 
option provides for its own renewal indefinitely. As is clear from the concern for the 
operation o f the rule among estate planners, certain trusts may also run afoul of the 
operation o f the rule.

It is this latter set o f circumstances-and particularly the use o f indefinitely renewable 
options involving the property subject to the settlement agreement or the possibility 
that the parties may act to secure treatment of the property in trust-that may be at 
the heart o f this request. In any event, it is not

Senator Pat Pourchot
March 28, 1992
Page 3

21 Essentially, in enacting AS 34.27.010, th ,
Revision Commission’s argument that the rule against perpetuities should be reformed. The 
commission recommended adoption of language that would foreclose the possibility of 
defeating a testator’s reasonable disposition of property (1) by basing the application of the 
rule on actual events rather than, as is done under the common law, possible events or 
theoretical contingencies and (2) by allowing court reformation of a property interest under 
the rule in accordance with the apparent intent of the donor or grantor of the property rather 
than eliminating that interest altogether. Understandably, the legislated modification of the 
application of the rule against perpetuities effectively eliminated the potential liability of 
practitioners for unwary, unintentional violations of it, materially reducing a finding of 
malpractice on the part of an erring attorney.



Senator Pat Pourchot 
March 28, 1992 
Page 4

effect o f the rule against perpetuities only as to the property embraced within "the 
settlement agreement ratified by this Act or to any interest or power created in it" 

_ is critical to achieve the administration’s objective of improving marketability o f t it le 
to the land in question. Before retaining this provision in the bill, the committee and 
the legislature are well advised to satisfy themselves that_the state anticipates use of 
some devilishly clever property conveyance agreements and arrangements likely to 
establish contingent future interests that will call into question the possible operation 
o f the rule against perpetuities.

Restraints On Alienation:

A  restraint on alienation is, generally, a restraint on the ability o f a property owner 
to transfer the property to another. ^  It concerns itself with the limitations that 
may be imposed on the owner’s enjoyment o f property. Since, philosophically, as 
Governor Hickel’s January 23 letter relates, the law has favored the ability to dispose 
o f property, restraints on alienation are usually not conditioned or imposed by statute. 
They are disfavored in the law and TTisforically'tKe common law has acted to set them 
aside. ^  Restraints on alienation may arise out of an agreement between parties 
and, in some circumstances, they may be endorsed or tacitly recognized by statute. 
(See, for example, AS 10.45.080 authorizing restraints on alienation of shares o f stock 
in article o f incorporation applicable to professional corporations, and AS 34.08.530,

$  Restraints on alienation are a consequence of a 13th century English statute 
enabling tenants in fee simple to alienate their lands at pleasure. Responding to the statute, 
landlords-no doubt aided by clever 13th century counsellors at la\v--deviscd conveyancing 
methods intended to restrain alienation. Subsequent statutes and a number of English 
common law court decisions generally served to defeat the efforts to suspend the power of 
alienation. The body of law is generally known as the rule(s) against restraints.

So, for example, AS 34.27.020 sets aside the operation of the common law Rule 
in Shelley’s Case. Under that rule of law, if one instrument creates a life estate in land in 
a person and purports to create a remainder in the person’s heirs, the remainder becomes a 
remainder in fee simple in the grantee, not the heirs, and the remainder to the heirs is void. 
Alaska’s statutory modification of the rule substitutes an outcome that, while at variance with 
early 17th century English jurisprudence, is believed to better carry out the intentions of the 
donor or conveyancer of the property.

Similarly, in AS 34.27.030, Alaska abolishes the common law rule of destructibilily 
of contingent remainders. Under the English common law rule, a legal contingent remainder 
in land was destroyed if it did not vest or commence at or before the termination of the 
preceding freehold estate. (If land is devised to A for life, then to A’s children who reach 21, 
but A dies when the children are 16 and 12, the remainder over to the children is destroyed 
and, rather than passing to A’s children, the land passes to the testator’s heirs.) However, 
by permitting the conveyances to take effect as intended, the 1983 statutory change assures 
that the testator’s intent would be fulfilled.
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acknowledging the ability of parties establishing a common interest community to 
establish and impose restrictions on alienation on the property of that community.)

A t common law, the legal effectiveness of a restraint on alienation generally depends 
on the type o f restraint imposed. The terms o f a grant that deny the grantee the 
power to transfer or attempt to transfer the estate to anyone else are almost always 
held void. However, provisions that impose restraints with respect to particular 
persons or for a set duration without first providing the grantor the right to 
repurchase or match the offer-known as "preemptive rights"~are usually upheld. ®  
Promissory restraints-agreements between property co-owners-who agree between 
or among themselves to use the property in a certain manner or not to partition the 
estate may be entitled to have the covenants specifically enforced, but racially 
restrictive covenants imposed in deeds that are violative of equal protection 
provisions o f the United States or a state constitution w ill be invalidated.

The parties to this agreement-the State and the Arctic Slope Regional Corporation- 
are free to come to an agreement imposing limitations on the ability o f one or the 
other freely to alienate or convey an interest in the subject property. What may 
prove troublesome-and what may be at the root o f this request-are efforts by the 
parties to set restraints on the powers .of .one another to alienate their respective 

‘ mterestsTespecially if  those restraints are not limited in time. The parties’ ab illty to  
use devices suclT as mutual restrictions Tin'aliehaffdnTpreeinptive rights, covenants, 
and options may be abetted by inclusion of a provision like section 3 in the 
enactment.

As with my recommendation concluding the discussion about the rule against 
perpetuities, I  encourage the committee and the legislature to satisfy themselves that, 
in the implementation of the~seltlemen'ttthe~parties anticipateiise^fWe~ormo~re~ of 
the kinds o f agreements and arrangements_that-mav-xaise-questions-under-the 
common law restrictions against alienatio n j when._applied~_tp contemporary land 
transaction agreements. ' , . <c^..u >-o_ 1 '

( ^ y f o c V 1

One question arises about section 3: In the context in which it appears, does the 
provision_constitute."special legislation" in violation of theconstitutional prohibition,' 
linder article II, section 19, against enactment of "speciallegislation if~a general"law

This appears to be particularly true with respect to estates of less than fee simple. 
So, for example, provisions in leases prohibiting a tenant from assigning or subletting the 
property without the consent of the landlord are usually treated as valid, as arc provisions 
having similar affect that are imposed in land sale contracts and, in many jurisdictions, duc- 
on-salc contracts inserted in mortgaged premises.



can be made applicable?" S.hould, in other words, the preferred approach be one o f '
enactment of  genexaUsgislation covering the substahce d f  section"3~~oPthe~ bill?

Senator Pat Pourchot . ^  t

March 28, 1992
P a g e  6  ?  <

Legislation w ill not be said to violate this constitutional provision if  the legislation is 
reasonably related to a matter o f common interest to the whole state. Abrams v. 
State. 534 P.2d 91 (Alaska 1975). The circumstances that have given rise to the 
drafting and consideration of SB 369 are not unlike the issues involving a land 
exchange litigated in State v. Lewis. 559 P.2d 630 (Alaska 1977), cert, den. 432 U.S. 
901 (1977), wherein the court determined that 1976 legislation directing state 
participation in the land exchange involving the federal government and the Cook 
Inlet Regional Corporation involved "a general legislative treatment o f complex 
problems of pressing importance and statewide concern." A  key element in the Lewis 
decision was the court’s finding o f "[ajmple evidence in the record [that] supports our 
conclusion that [the Act] is designed to facilitate statewide land use management and 
to resolve a host of pressing legal issues arising in the context o f ANCSA." 559 P.2d 
at 643 (emphasis added). So, while there is a strong surface resemblance between 
the land exchange in Lewis and the Arctic Slope Regional Corporation exchange 
addressed in SB 369. thexommittee and the legislature would be well advised to take 
the opportunity to ensure that the record o f deliberations provides "ample evidence" 
that the provision is reasonably related to implementation o f a land exchange that 
affects the interests o f the state as a whole.

I trust this is sufficient for your purposes.

JBC:pl
92-220.plm
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D E P T , o r  N A T U R A L  R E S O U R C E S
DIV IS ION OF OIL AND GAS

April 8, 19°2

The Honorable Pat Pourchot, Co-Chair 
Senate Finance Committee 
Room 516 Capitol 
Juneau, Alaska 99811

Dear Senator Pourchot:

At the request of your staff, the Legislative Counsel prepared an analysis of a portion of 
SB 369, now before your committee. This bill would approve the litigation settlement between 
the State of Alaska and Arctic Slope Regional Corporation. The settlement resolves litigation 
resulting from a 1974 agreement in which ASRC and the state agreed to exchange lands near 
Nuiqsut and Point Lay. The settlement would allow the state to finally resolve the land 
dispute — including the resolution of likely future disputes about the nature, extent and location 
of submerged lands in the Colville River delta — on a basis that will enable the state to offer 
approximately 50,000 acres near Nuiqsut in Oil and Gas Lease Sale 75, scheduled for 
December 1992.

As the Legislative Counsel’s memorandum indicates, time constraints did not allow him 
the opportunity to discuss the bill with my staff before the memo was written. This is 
unfortunate as we believe that a discussion would have avoided two basic misconceptions 
reflected in the Legislative Counsel’s /larch 28, 1992, memorandum. First, it does not present 
an acciuaie understanding of the background of the settlement agreement and, in particular, the 
manner in which the agreement resolves the severe problems of marketability of the oil and gas 
resources of the settlement's lands that would face the state and ASRC in the absence of 
legislative approval of the setdement agreement. Second, the Legislative Counsel implies that 
the state and ASRC may engage in other conveyancing arrangements or activities in the future 
that are outside the provisions of the settlement agreement. These concerns, discussea below, 
are unfounded.

In 1986 — less than a year after the litigation under the 1974 agreement was 
coiiiiiicn^d — the atnto nnd ASRC reached a rnnct’ plnal agreement to split ownership of the 
disputed lands on a 50-5U basis. By itself, this would have been easy to accomplish. But the 
parties were concerned about the marketability of the settlement lands, particularly in the Colville 
River delta where there are numerous, constantly shifting river channels and sand bars. I f  the 
parties were to be able to market the settlement lands, it was essential to resolve a very real 
potential dispute over the nature, extent, and location of submerged lands.

The state asserted ownership of the submerged riverbeds under the Equal Footing Doctrine

W A L T E R  J .  N IC K E L ,  G O V E R N O R

P.O. OOX 107034
ANCH O RAG E . ALASKA 90510-7034 
PHONE: (907) 762-2553
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and the Submerged Lands Act. The state and ASRC srrongly differed about the existence, 
location, and extent of state owned submerged lands. It took nearly four more years to resolve 
the submerged lands issue in a way that merged titles to all the lands — submerged and uplands. 
This compromise solution gave full effect to the 50-5U split of uplands ownership and to the 
state's 100% ownership of submerged lands. It resolved forever the question of ownership of the 
uplands and submerged lands, even if, as likely, the river channels were to change location in the 
future through accretion, reliction, or avulsion.

To maximize marketability of the settlement lands, the settlement was structured so that 
there would be no confusion about ownership of the settlement lands. Any future disagreement 
between the state and ASRC would be eliminated; any question by a potential lessee about 
ownership would be answered.

In his memorandum, the Legislative Counsel focused primarily on Section 3 of the bill. 
That section ensures that the settlement will not be invalidated by the statutory or common law 
rules against perpetuities or restraints on alienation of property. We neither disagree with the 
Legislative Counsel's treatment of the historical background and explanation of these complex 
legal principles, nor do we see any need to restate them. We do, however, think his 
memorandum misses the mark and raises unjustified concerns about Section 3 and its application 
to the settlement agreement.

The Legislative Counsel raises the specter of "indefinitely renewable options" involving 
the property subject to the settlement agreement and "devilishly clever property conveyance 
agreements and arrangements likely to establish future contingent interests." See pages 3-4 of 
memorandum. In fact, all of the conveyances required to be made by the parties to fully 
implement the agreement are provided for in the agreement and set forth in the accompanying 
exhibits. With a single exception, there is absolutely no possibility for any other type of 
conveyance or property transfer arrangement to be made in the future other than those expressly 
set forth in the agreement and its exhibits.

The only exception relates to the form of oil and gas lease that will be used by the state 
in the exercise of its Executive Rights to lease the jointly owned settlement property. As this 
leasing activity w ill occur solely within the statutory and regulatory framework in which the state 
customarily engages in oil and gas leasing, there should be no concern here.

Section 3, however, is necessary to avoid any risk that a court would later invalidate the 
perpetual grant of Executive Rights to the state as violating either statutory or common law rules 
against perpetuities or possibly constituting an unlawful restraint on alienation, The grant of 
Executive Rights to the state is crucial to the marketability o f the settlement lands and may not 
be changed except by later agreement between the state and ASRC. Under Section 4 of the bill, 
such an amendment to the existing agreement would clearly require legislative approval in order 
to be effective.



Although a substantial majority of the conveyances required by the agreement w ill be 
made within 30 days of the Governor's signature on the bill, a few await action by the Bureau 
of Land Management. It is not totally implausible that BLM action on a few of the sections of 
land involved on which there are pending Native allotments may take more than a generation. 
Section 3 therefore also is necessary to prevent the unintended result of invalidating those 
conveyances.

At least two other provisions of the agreement might be construed by a court to be 
unlawful restraints on alienation. In Section 4.13 of the agreement, both the state and ASRC 
waive any right to voluntary or involuntary partition of their undivided interests in the land. Oil 
is invariably distributed unequally and a partition of the settlement property would give one party 
an advantage. Instead, the parties have crafted an agreement that provides significant incentives 
to work together to develop the resources.

Section 7.3 of the agreement also prohibits either the state or ASRC from selling its 
percentage ownership without the consent of the other party. The state is prohibited by the 
Statehood Act from selling its subsurface ownership, and this provision was inserted at the state's 
request to ensure that ASRC did not sell its undivided interest to third parties, including an oil 
company that might gain a competitive advantage in lease sale or production arrangements.

These potential conflicts with the rules against perpetuities and restraints on alienation 
might survive a court challenge. The risk of a challenge itself, however, would lower the value 
of oil and gas leases offered under the settlement. Increasing their marketability increases the 
bonus bids to the state from the expected leases and will result in the timely and beneficial 
development of these resources.

As a final matter, the Legislative Counsel expressed concern about the b ill’s possible 
conflict with the constitutional prohibition against "special" legislation if  a general law can be 
made applicable. His memorandum correctly noted that the legislation will pass constitutional 
muster if  it is "reasonably related to a matter of common interest to the whole state." This 
settlement obviously resolves a matter of statewide concern and the record before your committee 
and the five other Senate and House committees that have considered the bill provide ample 
evidence of that fact.

I appreciate die close scrutiny your staff has given the bill. Your careful review, and that 
conducted in the course of five previous hearings, have assured me that we have not made any 
inadvertent errors in the bill or the settlement. I remain convinced diat it is in the best interest 
of the state to have the legislature approve this settlement.

The Honorable Senator Pourchot
April 8, 1992
Page 3
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1 hope this information is useful. I f  you have any further questions, please contact me 
or Bob Loeffler of my staff (762-2578).

Sincerely

Director



W A L T E R  J. HICKEL 
GOVERNOR

S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR 
J  U N E A U

F e b r u a r y  28, 1992

T h e  H o n o r a b l e  J a l m a r  K e r t t u l a ,  C o - C h a i r  
T h e  H o n o r a b l e  P a t  P o u r c h o t ,  C o - C h a i r  
S e n a t e  F i n a n c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
J u n e a u ,  A K  9 9 8 1 1 - 1 1 3 2

D e a r  S e n a t o r s  K e r t t u l a  a n d  P o u r c h o t :

I a m  f o r m a l l y  r e q u e s t i n g  t h a t  a h e a r i n g  b e  s c h e d u l e d  o n  S B  369, 
r e l a t i n g  to  t h e  L e g i s l a t u r e ' s  r a t i f i c a t i o n  of t h e  1 9 9 1  s e t t l e m e n t  
a g r e e m e n t  b e t w e e n  t h e  A r c t i c  S l o p e  R e g i o n a l  C o r p o r a t i o n  (ASRC) 
a n d  t h e  S t a t e  o f  A l a s k a .  A d d i t i o n a l  i n f o r m a t i o n  r e g a r d i n g  t h i s  
b i l l  is b e i n g  s e n t  t o  y o u  f r o m  t h e  D e p a r t m e n t  of  N a t u r a l  
R e s o u r c e s .  If y o u  h a v e  q u e s t i o n s  a b o u t  t h e  a g r e e m e n t  p l e a s e  
c o n t a c t  S p e c i a l  A s s i s t a n t  C a r o l  W i l s o n  at 4 6 5 - 2 4 0 0 ,  o r  B o b  
L o e f f l e r  o f  t h e  D i v i s i o n  of O i l  a n d  G a s  a t  7 6 2 - 2 5 7 8 .

Sjbacerely,

P a u l  F u h s
S e n i o r  L e g i s l a t i v e  L i a i s o n

E n c l o s u r e s

cc: C a r o l  W i l s o n ,  D N R
B o b  L o e f f l e r ,  D N R



W A L T E R  J .  H IC K E L ,  G O V E R N O R

D E P A R T M E N T  O P  N A T U R A L  R E S O U R C E S 400 WILLOUGHBY AVENUE 
JUNEAU, ALASKA 99801-1796 
PHONE: (907) 465-2400 
FACSIMILE: (907) 586-2754OFFICE OF THE COMMISSIONER

F e b r u a r y  3, 1992

T he H o n o r a b l e  S a m  Cotten, C h air 
S e n a t e  S p e c i a l  C o m m i t t e e  for Oil and Gas 
S tate C a p i t o l  
Juneau, A K  9 9 8 11-1182

D e a r  S e n a t o r  Cotten:

S u b j e c t : SB 369, r e l a t i n g  to the Le g i s l a t u r e ' s  r a t i f i c a t i o n  of the
1991 s e t t l e m e n t  a g r e e m e n t  b e t w e e n  the A r c t i c  Slope R egional 
C o r p o r a t i o n  (ASRC) a n d  the State of Alaska.

P o s i t i o n : The D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  sup p o r t s  this bill.
It w i l l  r a t i f y  an a g r e e m e n t  that resolves p r o t r a c t e d  lit i g a t i o n  
b e t w e e n  the s t ate a n d  t h e  A S R C  over p o t e n t i a l l y  v a l u a b l e  N o r t h  Slope 
m i n e r a l  lands, a l l o w i n g  some of these lands to b e  l e a s e d  in a 
December, 1992 state oil a n d  gas lease sale.

B a c k g r o u n d : T h e  l i t i g a t i o n  s t e m m e d  from a 1974 a g r e e m e n t  b e t w e e n
A S R C  a n d  the s t ate w h i c h  was i n t e n d e d  to resolve a d i s p u t e  over the 
A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act e l i g i b i l i t y  o f  t h e  v i l l a g e s  of 
N u i q s u t  a n d  P o int Lay. U n d e r  the 1974 agreement, for w i t h d r a w i n g  
its c h a l l e n g e s  to t h e s e  v i l l a g e s  e l i g i b i l i t y  a n d  t r a n s f e r r i n g  
c e r t a i n  s tate lands in the P o int lay area to ASRC, the state was to 
r e c e i v e  t h e  s u b s u r f a c e  estate to c e r tain lands ne a r  Nuiqsut. The 
d i s p u t e  b e c a m e  a l a w s u i t  in 1985 a f ter Te x a c o  a n n o u n c e d  an oil 
s t r i k e  n o r t h e a s t  of the N u i q s u t  lands.

U n d e r  t h e  n e w  s e t t l e m e n t  agreement, the state a n d  A S R C  w o u l d  jointly 
o w n  u n d i v i d e d  i n t e r e s t s  in the m i n e r a l  estate of a p p r o x i m a t e l y  
84,000 a c r e s  n e a r  P o i n t  Lay a n d  o v e r  100,000 acres n e a r  Nuiqsut.
T h e  s t a t e  w o u l d  h o l d  joint oil a n d  gas lease sales for itself and 
ASRC. If the two d i s a g r e e  about terms for the lease sales, such as 
m i n i m u m  b i d  a n d  r o y a l t y  rate, a d i s pute r e s o l u t i o n  p r o c e s s  a g r e e d  to 
in the s e t t l e m e n t  w o u l d  b e  u s e d  i n s t e a d  of the courts.

R e c o m m e n d a t i o n : A p p r o v e  the s e t t lement agreement.

P l e a s e  let m e  k n o w  if y o u  n e e d  add i t i o n a l  i n f o r m a t i o n  about the 
s e t t l e m e n t  agreement.

S i n o e r e l v .

H a r o l d  C. He i n z e  
C o m m i s s i o n e r



c c :
Pa u l  Fuhs, L e g i s l a t i v e  Liaison, O f f i c e  of the G o v e r n o r  
C h a r l e s  E. Cole, A t t o r n e y  General, D e p a r t m e n t  of Law 
J i m  Eason, Director, D i v i s i o n  of  Oil a n d  Gas

Committee Members



January 23, 1992

The Honorable Richard I .  Eliason 
President o f the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182
Dear President Eliason:
Under the au tho rity  of a r t . I l l ,  sec. 18, of the Alaska C onstitu tion , I am 
transm itting  a b ill tha t would ra t ify  the "1991 Settlement Agreement Between the 
State of Alaska and the A rc tic  Slope Regional Corporation" (1991 Settlement 
Agreement). This b ill would resolve longstanding litiga tion  between the State of 
Alaska and the A rc tic  Slope Regional Corporation (ASRC) over ownership of 
po ten tia lly  valuable mineral lands in  the Point Lay and Nuiqsut areas of the North 
Slope. The litiga tion  arose out of a 1974 land exchange agreement (1974 
Agreement), discussed below, which followed passage o f the Alaska Native Claims 
Settlement Act of 1971 (ANCSA). The b ill also would remove impediments to t it le  
m arke tab ility  to the d isputed lands and to create a long-term  partne rsh ip  between 
the state and ASRC, aimed at maximizing revenue fo r both pa rties .

The 1991 Settlement Agreement - Background
The 1991 Settlement Agreement resolves a dispute over land entitlement stemming 
from a 1974 land exchange agreement. The 1974 Agreement was intended to 
resolve state challenges to the B IA - certified  e lig ib ility  of two ANCSA village 
corporations by re q u ir irg  the state and ASRC to exchange certa in  lands in  the 
Nuiqsut and Point Lay areas, in  exchange fo r which the state agreed to w ithdraw  
its  challenges to the ANCSA e lig ib ility  of Point Lay (C u lly  Corporation) and 
Nuiqsut (K uukp ik  Corpora tion).
Under the 1974 Agreement, ASRC agreed to quitclaim any in te res t i t  had in  69,120 
acres of Nuiqsut area subsurface then ten ta tive ly approved to the sta te, the 
surface o f which Kuukp ik Corporation could select under ANCSA. The state 
agreed to convey to ASRC about 65,000 acres of lands owned by the state in  the 
Point Lay area. A lthough the state did w ithdraw its  challenges to the e lig ib ility  
of Point Lay and Nu iqsu t, the land exchange provisions o f the 1974 Agreement 
were never completed, fo r reasons which ASRC and the Department of Natura l 
Resources (DNR) d ispute.
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In  1985 Texaco made a prom ising oil s tr ike  northeast of the Nuiqsut area lands.
A t that po in t, DNR sought to implement the land exchange provisions of the 1974 
Agreement. ASRC refused, asserting that the state had abandoned the 1974 
Agreement by 11 years of inaction and that the 1974 Agreement was in  vio la tion of 
the Alaska Statehood A c t, the Constitution of Alaska, and various state and 
federa l laws. Negotiations between the parties fa iled , and litiga tion  was filed  in  
state and federa l cou rt.
A fte r the in itia tio n  o f litiga tion  and extensive motion p ractice , DNR and ASRC, 
faced w ith  the uncerta in ties of litiga tion  and the speculative values of both the 
Nu iqsut and Point Lay parcels, reentered negotiations and in  1986 reached an 
agreement in  p rinc ip le  tha t contemplated an even sp lit of the contested uplands at 
both locations. This "50/50" sp lit o f the lands subject to the 1974 Agreement 
remains at the heart o f the 1991 Settlement Agreement.
However, a fte r the basic settlement concept was agreed to in  1986, DNR and 
ASRC engaged in  extensive research and discussions concerning the boundaries, 
ex ten t, and location o f uplands and of the state's wholly-owned submerged lands 
(to  which ASRC was not e n tit le d ), and regard ing which p a rty  would manage the 
lands invo lved and under what conditions.
The most d if f ic u lt issue du rin g  settlement negotiations concerned the boundaries, 
ex ten t, and location o f submerged lands. ASRC claimed tha t the extent o f the 
state's wholly-owned submerged lands (inc lud ing  submerged lands underly ing  
lakes, r iv '? s ,  and tide lands) totalled substantia lly less in  acreage than tha t 
claimed by  DNR. The parties realized tha t the in ab ility  to agree on the 
submerged lands would inev itab ly  resu lt in  fu r th e r  litiga tion  and make i t  d if f ic u lt 
i f  not impossible fo r e ithe r p a rty  to market its  respective in te res ts . Therefore , 
the parties ten ta tive ly  agreed to merge title  to the uplands and submerged lands 
and share the revenue from oil and gas development on a section-by-section 
basis, w ith  the state to get more than 50 percent when, a rguab ly at least, there 
were submerged lands in  a section.
For three years the parties analyzed aerial photos, maps, United States Fish and 
W ildlife Service and Bureau of Land Management, data, and o ther data in  an e ffo rt 
to reach a common data base fo r determ ining what the state's wholly owned 
submerged lands were and what the uplands to be sp lit between the parties were. 
I t  took a settlement conference before a United States D is tr ic t Court judge to 
force the parties to resolve th is issue; in  tha t 1989 settlement conference the 
parties compromised the ir respective positions. Since then, the parties have 
continued to negotiate the details of how the lands would be managed.
The resu lting  1991 Settlement Agreement, as recommended to me by A tto rney 
General Cole, has the fo llow ing p rinc ipa l components:

1. The litiga tion  is dismissed and the r ig h ts  of the parties under the 
1974 Agreement are superseded unless the 1991 Settlement Agreement is 
ove rtu rned by a cou rt.
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2. The state and ASRC acquire by exchange equal, und iv ided 
in te rests in  the subsurface estate of a ll lands p rev ious ly  subject to the 1974 
Agreement.

3. The state and ASRC merge th e ir title s  to uplands and submerged 
lands and establish a formula fo r percentages of und iv ided ownership, on a 
section -by-section  basis . This merger would resolve a ll d isputes regard ing  the 
existence, ex ten t, and location of state-owned submerged lands and avoid , fo r  a ll 
time, the ambiguities otherwise created by constantly s h ift in g  boundaries caused 
b y  accre tion , re lic tio n , and avulsion.

4. The state reta ins the "executive r ig h ts "  (leasing a u tho rity ) to 
lease a ll lands on behalf of ASRC and the state. ASRC has the oppo rtun ity  to 
review and comment on proposed o il and gas lease terms, w ith  a d ispute- 
reso lu tion mechanism in  the event o f disagreement. ASRC and the state each 
re ta in  the r ig h t to separately enforce the lease w ith  respect to th e ir respective 
in te res ts .

5. Revenue generated from the und iv ided in te res ts  is paid d ire c tly  
to the state and ASRC, respective ly , in  p roportion  to th e ir percentage ownership 
in te res ts  in  the subsurface estates.

6. The state d id not give up any o f its  duties to the pub lic imposed 
by law. The state w ill s t i l l have to determine whether a sale is in  the best 
in te res t of the sta te, and must follow relevant procedura l requirements fo r 
leasing o r exp lo ring  fo r na tura l resources. The state reta ins a ll r ig h ts  under 
state law to ensure tha t development of the subsurface complies w ith  laws 
concerning na tu ra l resource management and pro tection .
The 1991 Settlement Agreement contains a number o f complex, technical 
provis ions dealing w ith  ex is ting  o il and gas leases at N u iq su t, status o f state 
submerged lands, boundary problems, and land management r ig h ts  and duties. 
The fo llow ing describes in  more detail the major provis ions of the settlement 
agreement.

1991 Settlement Agreement - Substantive Provisions
Under the 1991 Settlement Agreement, the parties agreed to quan tify  the extent 
o f state-owned submerged lands by sp lit t in g  the d iffe rence between the state's 
calculations of submerged lands and those of ASRC. T itle  problems were resolved 
by combining the in te res ts  of the state and ASRC on a section-by-section basis, 
w ith  each p a rty  rece iv ing  an und iv ided percentage ownership re fle c ting  a 50/50 
d iv is ion  of the agreed-to uplands w ith in  each section, and the state rece iv ing fu l l 
( i . e . , 100 percen t) c red it fo r any agreed-to submerged lands w ith in  the section. 
The state reta ins fu l l sovereign powers over submerged lands, no tw ithstand ing 
ASRC's und iv ided ownership in te res t.
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The net e ffec t o f the cross-conveyances called fo r in  the 1991 Settlement 
Agreement is an exchange of undivided in terests in  the subsurface estate such 
tha t the title s  to submerged lands and uplands are merged and the pa rtie s , fo r  a ll 
time, w ill own the ir respective undivided percentage in te rests in  each section 
according to the schedules set out in  Exhibits E and F to the 1991 Settlement 
Agreement. Th is percentage is fixed and w ill not change regardless o f the 
amount o r location o f submerged lands that may be contained in  any section from 
time to time.
In  o rder to eliminate any possible fu tu re  disputes over the boundary of the 
settlement area along the coastline and along the National Petroleum Reserve- 
Alaska (NPRA) boundary, the parties agreed to extend section lines in to  the 
ocean and across the NPRA boundary so that the area subject to the 1991 
Settlement Agreement w ill include only fu ll sections whose location can be 
p ro trac ted  at any time w ithout reference to changes b rough t about by accretion, 
re lic tio n , o r avuls ion. In  th is manner, approximately 4,000 acres o f ocean 
submerged lands owned by the state outside the 1974 Agreement area, and 
approximately 9,000 acres of NPRA subsurface owned by  ASRC also outside the 
1974 Agreement area, were included in  the 1991 Settlement Agreement. In  each 
instance the pa rties ' und iv ided percentage in te res t in  any section so extended 
was adjusted to provide a 100 percent cred it fo r lands con tribu ted by the state or 
ASRC from outside the o rig ina l 1974 Agreement boundaries.
F ina lly , the parties agreed that the state would hold the "executive r ig h ts " fo r 
both parties ' in te res ts . As defined in  the 1991 Settlement Agreement, "executive 
r ig h ts " empower the state to enter in to  leases and o ther subsurface agreements 
on behalf o f both ASRC and the state. The 1991 Settlement Agreement 
contemplates tha t the commissioner w ill exercise the executive r ig h ts  consistent 
w ith  s ta tu to ry  constra in ts ; the agreement does not waive any sovereign powers of 
the state.
The parties to the 1991 Settlement Agreement also discussed the issue of section 
6(i) of the Alaska Statehood Act, which generally p roh ib its  the state from 
alienating any in te res t in  mineral estates i t  owns. Congress has authorized an 
exception to th is prov is ion under sec. 22(f) of ANCSA, which authorizes 
exchanges of land w ith  ANCSA corporations. In  o rder to resolve any question as 
to whether the exchange contemplated in  the settlement agreement would requ ire  
approval of the Secretary of In te r io r , the state has requested, and expects to 
receive sh o rtly , an opinion from the In te r io r Solic itor ru lin g  tha t no Secretarial 
approval is requ ired fo r the 1991 Settlement Agreement.

The B ill
The attached b il l ra tifie s  the 1991 Settlement Agreement and establishes 
procedures fo r implementing it .  Section 1 of the b ill sets out the overall purposes 
of the b il l and settlement agreement.
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Section 2 of the b il l specifies that the 1991 Settlement Agreement is ra tifie d  
"no tw iths tand ing  any p rov is ion of AS 38 or any other provis ions of Alaska law ." 
This c la rifies  tha t the exchange of undiv ided in te rests in  land contemplated by 
the 1991 Settlement Agreement is not subject to the prov is ions, in  p a rticu la r, of 
AS 38.50.
AS 38.50 provides a u tho rity  fo r exchanges of the state ’s mineral estate, inc lud ing  
the mineral estate in  submerged lands. For a va rie ty  of reasons, however, tha t 
chapter does not p rov ide  an appropria te vehicle fo r the settlement of litiga tion . 
For example, AS 38.50 contemplates a vo lun ta ry exchange o f land fo r equal values 
and requ ires appraisals and a series of public hearings on proposed exchanges. 
A lthough the state and ASRC believe tha t the consideration g iven and received 
under the settlement agreement is rough ly  equal, no e ffo rt has been made to 
appraise the lands. The terms of the exchange are influenced b y  factors o ther 
than land values (which are h igh ly  speculative, in  any even t), inc lud ing  each 
side's assessment o f the risks  of litiga tion . F ina lly , settlement negotiations have 
necessarily and app ropria te ly  been conducted in  cbsed sessions. Public 
involvement is p rovided th rough the process of legislative ra tif ica tion , bu t could 
not rea lis tica lly  have been provided earlie r in  the process, as contemplated under 
AS 38.50.
In  add ition to addressing AS 38.50, the "no tw ithstand ing any o ther p rov is ion o f 
Alaska law" language is intended to ensure tha t no o ther p rov is ion  of state law 
might subsequently be raised to challenge the settlement its e lf. The b ill 
de libe ra te ly uses broad language to accomplish th is resu lt. Th is language is 
intended to make i t  c lear, fo r example, that in  ca rry in g  out the provisions o f the 
settlement the commissioner is acting under the mandate o f the leg is la ture as 
prov ided in  th is  b ill and not exerc is ing the commissioner's d iscre tion under o ther 
s ta tu to ry  provis ions tha t authorize adm in istra tive d isposition of state lands. 
Specifica lly , th is  language, together w ith  sec. 3 of the b ill,  discussed below, 
relieves the commissioner of any fu r th e r notice, hearing, o r pub lic  in te rest 
fin d in g  requirements before making the conveyances requ ired by the 1991 
Settlement Agreement.
The exemption as to o the r provis ions of Alaska law extends, however, only to 
those actions mandated b y  the 1991 Settlement Agreement necessary to implement 
the settlement. The 1991 Settlement Agreement contemplates th a t, fo llow ing 
conveyance, the commissioner w ill exercise management responsib ilities consistent 
w ith  s ta tu to ry  constra in ts , and does not waive any sovereign powers of the state. 
Any exp lora tion and development activ ities that occur subsequent to the 
exchange w ill be fu lly  subject to the normal s ta tu to ry  and regu la to ry procedures 
applicable to adm in istra tion of state lands. Specifica lly, lease sales w ill be 
conducted in  the normal manner and a ll regu la to ry requirements w ill be observed, 
in c lud ing  coastal zone consistency and pub lic in te res t find ings . To the extent 
tha t ASRC exercises powers as a landowner, th is  legislation does not exempt 
ASRC from federa l, s ta te , or local requirements otherwise applicable to p riva te  
landowners.
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Section 3 of the b ill provides that "no s ta tu to ry  or common law rules against 
perpe tu ities . . .  or res tra in ts  on alienation of p rope rty  shall app ly to the 
settlement agreement . . .  o r to any in te rest o r power created b y  i t . ”  The 1991 
Settlement Agreement commits the state and ASRC permanently to merge the ir 
title s  w ith  no r ig h t o f p a r t it io n , to jo in tly  lease and develop th e ir  in te re s ts , and 
to take a number o f o ther s teps, inc lud ing  contemplation o f sales, w ith  respect to 
the ir lands fo r an inde fin ite  period of time. The law is genera lly hostile to 
perpetual res tric tions o r res tra in ts  on alienation. For example, AS 34.27.010 
provides tha t an in te res t that would violate the ru le against perpe tu ities may be 
reformed b y  a cou rt. I f  these rules were to app ly , the 1991 Settlement Agreement 
m ight be challenged and s tricken  down or modified in  ways tha t were never 
in tended.
A major consideration fo r both the state and ASRC in  en te ring  in to  the 1991 
Settlement Agreement is to improve the m arketability of t it le . Th is ob jective, and 
the benefits of the settlement, would be fru s tra ted  i f  the merging o f t it le , 
p roh ib ition  against p a rtitio n  o f those in te res ts , and ’’executive r ig h ts ” provis ions 
were ever successfu lly challenged as vio la tive o f the ru le  against perpe tu ities o r 
as unreasonable res tra in ts  on alienation. Accord ing ly , sec. 3 exempts the 1991 
Settlement Agreement from these requirements.
Sections 4 and 5 o f the b ill outline the authorities and duties o f the commissioner 
o f natura l resources to ca rry  out the terms of the 1991 Settlement Agreement, 
in c lud ing  issu ing and reco rd ing  the appropriate land conveyances.
Section 6 of the b il l lim its the time w ith in  which the b ill o r the 1991 Settlement 
Agreement can be challenged in  cou rt. In  o rder to minimize the poss ib ility  tha t 
the exchange m ight be a ltered or invalidated by a cou rt a fte r the state and ASRC 
have committed themselves to making the conveyances and tak ing  the o ther 
actions requ ired  b y  the 1991 Settlement Agreement, sec. 6 provides tha t any 
action challenging the lega lity  of the 1991 Settlement Agreement must be 
commenced w ith in  s ix  months a fte r the e ffective date o f the leg is la tion. A jo in t 
lease sale in vo lv ing  lands subject to the settlement agreement is scheduled fo r 
December 1992. Any unce rta in ty  as to the va lid ity  of the 1991 Settlement 
Agreement o r the implementing legislation could adversely a ffec t the m arke tab ility  
o f the leases. A lthough the six-month lim ita tion period is ra th e r sho rt, the 
parties most lik e ly  to have standing to challenge the settlement agreement are the 
state and ASRC o r entities in  p r iv ity  w ith them. We believe tha t the short 
lim itation period is reasonable in  lig h t of the extensive past negotiations between 
the parties and the need to provide some f in a lity  to the litig a tio n  and to allow fo r 
fu tu re  uses of the lands. Also, sec. 6 of the b il l provides tha t the b ill may not be 
construed as crea ting any r ig h t in  any p a rty  not p r iv y  to the 1991 Settlement 
Agreement to challenge tha t Agreement or the Act.
F ina lly , sec. 7 of the b ill waives the sovereign immunity o f the state to any su it 
b rough t by ASRC to enforce the 1991 Settlement Agreement i f  tha t action is 
commenced in  a superio r court of the state. The state does not waive its  
p ro tection from su it in  federal court under the eleventh amendment of the 
Constitu tion of the United States.
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The 1991 Settlement Agreement is a compromise, and settles h igh ly  disputed 
issues. Because of tha t, i t  is not w ithout risks to both the state and ASRC. 
However, I  believe tha t these risks  are outweighed by the benefits to the state of 
f in a lly  reso lv ing th is 18-year-old d ispute. The 1991 Settlement Agreement not 
on ly settles long-stand ing litiga tion  between ASRC and the state, i t  also 
anticipates and resolves disputes regard ing the existence, exten t, and location of 
submerged lands owned by the state in  the Nuiqsut and Point Lay areas. F ina lly , 
b y  merging tit le  to uplands and submerged lands and vesting "executive r ig h ts " 
in  the sta te , the 1991 Agreement w ill resu lt in  maximum ce rta in ty  and 
p re d ic ta b ility  fo r  potentia l lessees, which in  tu rn  w ill make the in te rests o f both 
the state and ASRC more marketable.
Copies o f the 1991 Settlement Agreement w ill be provided to the senate secretary 
and the c le rk  of the house. Additiona l copies are available th rough the 
Department of Natural Resources.
I u rge you r prompt consideration and passage of th is  b il l .
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WALTER J. HICKEL, GOVERNOR
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PH O N E : (807)782-2553
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January 3, 1992 

Dear Sir or Madame;

I  am writing to inform you o f a settlement agreement concerning certain mineral resources on 
the north slope. In December 1991, the State of Alaska and the Arctic Slope Regional 
Corporation (ASRC) settled a long-running legal dispute concerning land ownership on the north 
slope near Nuiqsut1 and Point Lay. The mineral estate o f rh?s land is potentially valuable for oil, 
gas, or coal. The .settlement resolves litigation resulting from a 1974 agreement in which ASRC 
and the state agreed to exchange lands near Nuiqsut and Point Lay. The settlement is not 
effective until approved by the legislature. The Governor w ill submit the settlement agreement 
to the legislature at the beginning o f the legislative session in January, Much o f the Nuiqsut-area 
lands have existing oil and gas leases. Certain unieased portions o f that area are scheduled to
be offered for competitive leasing in O il and Gas Lease Sale 75 in December 1992,»

I  am enclosing a copy o f the settlement, and a summary o f its terms prepared by the Division 
o f O il and Gas. I f  you would like more information, please contact Bob Loeffler o f my staff at 
the address on the letterhead. He can be reached at 762-2578.

Sincerely,

ies E. Eason 
Jirector
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/

DIVISION OF OIL AND GAS .

P.O. BOX  107034
A N C H O R A G E . A LA SKA  99510-7034 
P H O N E : (907) 762-2553

SUMMARY OF THE 1991 SETTLEMENT AGREEMENT
between

ARCTIC SLOPE REGIONAL CORPORATION & STATE OF ALASKA
January 1992

INTRODUCTION

In December‘1991, the State o f Alaska and the Arctic Slope Regional Corporation (ASRC) 
settled a long-running legal dispute concerning north slope mineral ownership near Nuiqsut and 
Point Lay. The settlement resolves litigation resulting from a 1974 agreement in which ASRC 
and the state agreed to exchange lands near Nuiqsut and Point Lay. The settlement is not 
effective until approved by the legislature. The Governor w ill submit the settlement agreement 
to the legislature at the beginning o f the legislative session in January. The area affected by the 
settlement is displayed in the maps on the next pages.

Under the settlement, the state and ASRC agree to jo in tly own undivided interest in the mineral 
estate o f the disputed lands. The settlement also grants the state the right to hold oil and gas 
lease sales jo in tly for itself and for ASRC. Once a lease has been signed, the state and ASRC 
each separately administer its lease with respect to its own undivided interest in the subsurface.

Under the settlement agreement, the state does not give up any of its duties to the public imposed 
by law. The state would still have to determine whether a sale would be in the best interest of 
the state, and would follow relevant procedural requirements for leasing and for permitting the 
subsequent exploration for natural resources. The state retains all rights under state law to 
ensure that development o f the subsurface complies with laws governing natural resource 
management and protection.

The agreement involves only mineral estate; it does not change the surface ownership. The 
surface estate of the Point Lay lands is state-owned; the Nuiqsut surface is owned by the village 
corporation for Nuiqsut, Kuukpik Corporation.

The land dispute began in 1973 when the federal government allowed the village corporations 
for Nuiqsut and Point Lay to select lands that had previously been transferred to the state. The 
state then protested the elig ib ility o f those villages under the Alaska Native Claims Settlement 
Act. One year later, the state withdrew its protest and agreed to give up ownership o f Point Lay 
mineral estate in return for ownership o f the Nuiqsut mineral estate. For various reasons, the 
land exchanges expected by the 1974 agreement were never completed. This smoldering dispute 
erupted into lawsuits in 1985 after Texaco announced an o il discovery northeast of the Nuiqsut 
lands.

s?-Piea cn lecvcieu aaoet a y C.D
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The Point Lay area includes the mineral estate beneath approximately 84,000 acres (including all 
lands — both the disputed uplands and the state-owned submerged lands). The Nuiqsut area 
includes the mineral estate beneath approximately 111,000 acres. However, the Nuiqsut-area 
acreage w ill eventually be reduced. The agreement concerns the subsurface estate conveyed to 
ASRC by the federal government. Conveyances in that area am not complete. The Nuiqsut area 
includes overselections, all o f which w ill not be conveyed to ASRC. Sections not conveyed to 
ASRC w ill eventually be eliminated from the area affected by the agreement.

SUMMARY OF THE ISSUES

Land Ownership. The dispute concerns the ownership o f the subsurface estate beneath the 
upiands in the Nuiqsut and Pt. Lay areas. The agreement resolves the location and amount of 
the subsurface estate attributable to upland ownership. In concept, the state and ASRC agreed 
that submerged lands and the subsurface below them were state-owned. However, the location 
and amount of submerged lands were hotly disputed and d ifficu lt to resolve.

The agreement fixes the amount o f submerged lands — for purposes o f oil and gas leasing -  for 
all time. This w ill eliminate administrative complexity for the state and ASRC, and for lessees 
who might otherwise be unsure who owns their lease tracts. The agreement also provides that 
the amount o f submerged lands is agreed to for purposes o f resolving this litigation only and has 
no further implication for the many other submerged lands disputes in which the state is involved.

According to the agreement, the state and ASRC own undivided interests in the subsurface estate 
of each section of land in the Nuiqsut and Pt. Lay areas. The interest that each owns reflects a 
50/50 split o f the uplands plus a state credit for 100% of the agreed-to submerged land acreage. 
The agreement establishes percentages for all times; the percentages w ill not change with changes 
in the extent of submerged lands (i.e., due to accretion, reliction, or erosion). Boundaries are 
"squared o ff ' along the coast and along the NPRA border (i.e., the boundary includes entire 
sections). The squaring o ff allows for more efficient leasing. It also has the effect of giving 
ASRC a small share of lands in Harrison Bay which are already leased, and the state a small 
share o f NPRA lands.

State % = (upland acres * 50%) + (submerged land acres * 100%) 
number o f acres in the section (usually 640)

Crucial to the agreement is an exhibit that lists for each disputed section the state and the ASRC 
percentage ownership in that section Revenue is calculated by section; it accrues according to 
the percentage ownership listed by st Jtio f.

Land Management. The state and ASRC agreed to a system where the state manages the land 
for both parties up to the point o f leasing. In return for that management, the state owes ASRC 
a certain standard o f performance. Once the lease has been signed, the state has for the most part
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discharged its duty to ASRC. Thereafter, the state and ASRC each separately administers its 
lease with respect to its own undivided interest in the subsurface. The exception is that in some 
situations, the commissioner has the power to establish the royalty value of o il for the state. I f  
that occurs the commissioner’s decision w ill also establish the value for purposes of ASRC.

TERMS OF THE AGREEMENT

The State’s Right to Lease on Behalf of ASRC: T h e  G r a n t  o f  E x e c u t i v e  R i g h t s .  Under the 
agreement, ASRC grants the state "executive rights" to lease the jo in tly held land on behalf of 
itself and ASRC. Thus, the state holds the lease sale, accepts bids, and signs the lease agreement 
with the lessee. The lease binds both the state and ASRC. In return for these executive rights, 
the state agrees to comply with a standard of performance with respect to ASRC’s interest in the 
land. By this standard, the state agrees to act with "the degree o f diligence and discretion that 
would be exercised by an average landowner, acting as a reasonable and prudent person...in 
seeking to cause his subsurface to be explored and developed..." The state and ASRC also agree 
that this standard o f performance does not apply "to the extent that the state is prevented from 
complying with such standard because o f its duties and obligations as sovereign or because of 
applicable federal or state statutes, regulations and constitutional provisions including, but not 
limited to, those that govern protection o f natural resources and procedural requirements for 
disposal o f interests in state lands..."

In other words, the state agrees to a standard o f care, but does not give up any o f its duties to 
the public imposed by law (i.e., we still have to determine whether a sale would be in the best 
interests o f the state, etc.). If, for example, it is not in the state’s best interest to lease because 
o f potential environmental harm or another reason, the state can decline to lease (can decline to 
exercise its execute rights). In that case, ASRC has the same rights as any member of the public 
to appeal the state’s finding, but cannot compel the state to act by virtue of this agreement. I f  
the state refuses to lease, ASRC has the right to lease its own interest under the laws of mineral 
cotenancy. Finally, the state agrees to "treat ASRC’s interest in the same manner as it treats its 
own interest and shall not act in a manner intended to benefit itself at the expense o f ASRC."

The state’s liability under this standard could, in some circumstances, be quite significant. With 
knowledge gained by exploration, it is always possible to second-guess the terms of a past lease 
sale. To avoid claims made in hindsight that the state should have acted differently and did not 
live up to its promised standard, the parties agreed upon a dispute resolution process to resolve 
differences before the sale (and without going to court).

In this process, the state proposes "substantive terms and conditions" for a lease sale to ASRC. 
These terms include such variables as royalty rate and minimum bid, but they do not include 
sovereign powers of the state such as those that are exercised in best interest findings or in 
stipulations attached to land use permits. I f  they cannot agree on the "substantive terms and 
conditions" of the sale, the disagreement is referred to an expert (called a qualified independent
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consultant). The expert determines whether the state’s proposed "substantive terms and 
conditions" meetjhe standard of performance.

Three outcomes are possible: (1) the state and ASRC agree on terms and the lease sale goes 
forward; (2) they disagree, and the issue is referred to the expert who decides in favor o f the 
state; or (3) they disagree, and the issue is referred to the expen who decides in favor of ASRC.
I f  either o f the first two situations occurs (agreement or an expen decision favoring the state), 

ASRC forever waives the right to argue that the state violated its standard of performance. If 
the expen decides in favor of ASRC, the state can, o f course, decide to adopt ASRC’s 
recommendations. It can also go ahead under its own terms. I f  this occurs, however, ASRC may 
claim damages in court, arguing that the state violated the standard of performance that it 
promised in the agreement.

A fter the Joint Lease: S e p a r a t e  A d m i n i s t r a t i o n .  After the state signs the lease on behalf of 
itself and ASRC, the state and ASRC w ill each separately administer its own interest in the lease. 
The two parties have what is essentially identical but separate legal relationship with the lessee 
with respect to the same mineral estate. Although a new concept for Alaska, this is a frequent 
occurrence in other pans of the United States, like Texas, where landownership is more 
complicated.

Most state administration of oil and gas leases focuses on an operator’s compliance with laws 
concerning natural resource management and protection (land use permits, etc.). This 
administration is based not upon the state’s statutes for oil and gas leases, but on the state’s 
sovereign powers. These regulatory decisions are made by the state alone. Decisions concerning 
whether the lessee has lived up to his lease obligation (e.g., paid rent, drilled for oil) are made 
under the requirements of the individual lease document. These decisions would be administered 
separately by the two parties with respect to their own interests.

There is an unlikely possibility that the state or ASRC w ill terminate its lease but that the other 
w ill not. In that case, the party with the unleased interest would be free to lease its interest on 
its own (though such a lease might be worth considerably less than a jo int lease). In addition, 
the lessee may still explore and produce, but as long as pan o f the subsurface interest is unleased, 
production occurs under the laws o f mineral cotenancy. These laws have not been tested in 
Alaska, but we expect that the lessee w ill owe the remaining lessor (the one with the lease) the 
royalty due under that lease, and w ill owe the other lessor (the one without a lease) the value of 
all oil after its share o f production and development costs have been subtracted.

This system, while unusual for Alaska, is unlikely to create frequent conflict. The limited nature 
o f decisions made under the lease and the self-interest o f both the state and ASRC w ill likely 
result in consistent administration.
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SUMMARY OF PROCESS BEFORE A JOINT LEASE SALE.
The previous section explained the concept of the settlement agreement. This section explains 
the steps that precede a jo int lease sale.

The Grant o f Executive Rights. Once State and ASRC both have title to a section and the 
section is unieased, State has Executive Rights to lease both State and ASRC acreage for o il and 
gas. With those executive rights, the State is held to a "Standard o f Performance" but does not 
give up its "Sovereign Powers."

1. State proposes "substantive terms and conditions" o f the lease sale. A t least 6 months 
before sale, State gives ASRC notice o f proposed "substantive terms and conditions" for the 
sale.

2a. I f  State and ASRC reach "Approva l Agreement" -- that is, i f  State and ASRC agree
on those terms, State goes forward and holds the sale. Go to Step 3.

2b. I f  State and ASRC disagree - the Qualified Independent Consultant (QIC). I f  State
and ASRC disagree, the disagreement is referred an expert, the Qualified Independent 
Consultant. State and ASRC show each other and the QIC their information; QIC 
decides whether State would breach its "Standard o f Performance" in using those 
"substantive terms and conditions."

(i) I f  QIC decides for State. State holds lease sale. Go to Step 3.

(ii) I f  Q IC decides against State. State has two choices:
(A) Change terms to those requested by ASRC and hold sale. Go to Step 3.
(B) Hold sale using State’s proposed terms. Go to Step 4.

3. State holds Lease Sale -  L iab ility  Ends. ASRC loses right to argue State breached 
Executive Rights "Standard of Performance" because ASRC agreed or lost in front o f the 
QIC.

4. State holds Lease Sale -- L iab ility  Continues. ASRC retains right to sue for damages that 
State breached "standard of performance." I f  they sue, court reviews decision of QIC based 
on the record before QIC. If, based on record before QIC, court decides that QIC’s decision 
was "arbitrary and capricious" State is absolved of liability. I f  court upholds QIC, then 
court awards damages on State’s failure to comply with "standard of performance."

Grant of Executive Rights Ends -- State and ASRC Administer Own Interest Separately. 
One partial exceptions to separate administration: ASRC agrees to use State’s method for royalty 
evaluation.



STANDARD OF PERFORMANCE. The agreed standard of performance is reproduced from 
the agreement. ^

4.2 Standard of Performance.
(a) The State shall exercise the Executive Rights granted herein in compliance with the 

Limited Prudent Landowner Standard, as defined herein, as to the substantive terms and 
conditions o f all Subsurface Agreements1 and Subsurface Agreement Solicitations1 to be 
executed or issued by the State as executive pursuant to this Settlement Agreement. In exercising 
such Executive Rights, the State shall treat ASRC’s interest in the same manner as it treats its 
own interest and shall not act in a manner intended to benefit itself at the expense o f ASRC.

(b) Neither the Limited Prudent Landowner Standard nor any other provision of this 
Settlement Agreement creates a fiduciary duty on the part of the State to ASRC.

IMPORTANT DEFINITIONS

"Executive Rights" means the exclusive right, power, and authority to formulate and issue 
Subsurface Agreement Solicitations1 and to negotiate, formulate, agree upon, execute, and grant 
Subsurface Agreements1 pursuant to the terms o f this Settlement Agreement

"L im ited  Prudent Landowner Standard" means the Prudent Landowner Standard except 
to the extent that the State is prevented from complying with such standard because o f its duties 
and obligations as sovereign or because of applicable federal or state statutes, regulations, and 
constitutional provisions, including, but not limited to, those that govern protection of natural 
resources and procedural requirements for disposal of interests in state lands for leasing, 
exploration, and development o f natural resources, subject, however, to the provisions of 
subsection 8.2 2

"Prudent Landowner Standard" means the degree of diligence and discretion that would be 
exercised by an average landowner, acting as a reasonable and prudent person who is familiar 
with prevailing practices and standards in the oil, gas, and mineral industry in the area at the 
time, in seeking to cause his subsurface to be explored and developed and to maximize 
subsurface revenues from such subsurface and protect such subsurface from drainage.

"Substantive terms and conditions" means, but is not limited to, timing o f lease sales, lease 
tract identification and composition, bid terms, and lease terms but shall not include (i) the 
exercise by the State o f its duties and obligations as sovereign, (ii) the State’s compliance with 
applicable federal or state statutes, regulations, and constitutional provisions, including but not

1 "Subsurface Agreements" are essentially o il and gas, or coal leases. "Subsurface Agreement 
Solicitations" is the lease sale.

2 Section 8.2 ensures that ASRC has not waived "its right to challenge the constitutionality of any 
statute or the validity of any regulation...that singles out the Nuiqsut subsurface or the Point Lay 
subsurface for treatment different from that accorded to other lands with the State of Alaska, or that causes 
any injury-in-fact to any rights expressly granted to ASRC under this Settlement Agreement."



limited to, those that govern protection of natural resources and procedural requirements for 
disposal o f interests in State lands for leasing, exploration, and development of natural resources,
(iii) the granting o f exploration incentive credits against tax obligations or the State’s royalty 
interest (but not ASRC’s royalty interest), or (iv) other exercise o f the State’s taxing power."



W hy does the legislature have to approve this settlement? I t  doesn’ t approve most 
settlements.

First, the setdement requires the state to convey a portion o f its mineral interest to ASRC. 
Alienadon o f the state’s mineral interest is prohibited by Secdon 6(i) o f the Alaska Statehood 
A c t In 1976, however, Congress amended Secdon 22(f) o f ANCSA to permit the state to enter 
into exchanges o f land "fo r the purpose o f effecting land consolidations or to facilitate the 
management or development o f the land, or for other public purposes." Exchanges must be of 
equal value unless found to be in the public interest "by the appropriate Secretary." The United 
States has confirmed that its consent to the exchange is not required and that the requirements 
o f Secdon 6(i) o f the Statehood Act and 22(f) o f ANCSA w ill be satisfied as long as the 
legislature finds the exchange to be in the public interest. •

Seconi, AS 38.50 which provides authority for exchanges of interests in state lands does not 
provide an appropriate vehicle for the setdement o f litigation. Among other things, Chapter 50 
contemplates a voluntary exchange for equal values, and requires appraisals and a series o f public 
hearings on proposed exchanges. Although the state and ASRC believe that the consideration 
given and received in the exchange is roughly equal, no effort has been made to appraise the 
lands. The terms o f the exchange are influenced by factors other than land values (which are 
highly speculative, in any event), including each side’s assessment o f the risks o f litigation. 
Because the agreement does not fit the process o f AS 38.50, legislative approval provides the 
authority necessary to effectuate the exchange.

Third, Article V III, Section 10 of the Alaska Constitution requires that "[n]o disposals...of state 
lands, or interests therein, shall be made without prior puh’ic notice and other safeguards o f the 
public interests as may be prescribed by law." Public involvement in the setdement is provided 
through the process of legislative ratification, in order to avoid any potential constitutional 
infirm ity.

How are funds accounted for? Does this settlement evade the legislature’s appropriation 
authority? ^

Funds accruing to the state from o il and gas leases on state land go in part to the general fund 
and in part to the permanent fund. Leases issued under the ASRC agreement are no different. 
The agreement divides interests in land, but all revenue from the state’s interest belongs to the 
state and is handled like "normal" state revenues. In addition, it  is the lessee’s responsibility to 
pay the appropriate share direcdy to the state and to ASRC. This divided payment is unusual 
for Alaska, but is a frequent occurrence in other parts of the United States where land status is 
more cc mplex.



Tirin :n rpnr under the lease made under this agreement, and 
If, for example, the lessee ow a 6Q% undivided interest and ASRC owns
that lease happensrto be on land that the s ^  ^  stat6j $40 to ASRC. That $60

£  gas revenues. Part goes to the general fund and part goes to
the permanent fund.




