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Attachment
Arctic Slope Regional Corporation Settlement Agreement

IT the_agreement is approved by _the Legislature, no additional funds
or positions will be™eeded to implement rt.

IT the agreement is not roved by the Legislature, the Department
of Law would expend significant funds litigating the dispute. The
Department of Natural Resources would need a portion of a position
to support the Irtigation.

In addition, the settlement is needed If the state is to lease lands
in the Nuigsut area now scheduled for sale Oil and Gas Lease Sale 75
during December, 1992. If the agreement iIs approved this year,
lease sale could include approximately 60,000 acres of land covered
|n ﬂwe reement (@bout_one quarter the total acreage of Sale

; agreement i1S_not_approved this session, Nuigsut
acreagegg%assumng the litigation is settl could not be leased
until 1 oil and gas lease sale procedural
requirements. The Nuuqsut area lands have moderate oil and gas_

1al. Including them In the lease sale would bring significant

new revenues to the state.
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SENATE BILL NO. 369
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Introduced: 1/"'4/92
Referred: O/iG, Resources, Finance

A BILL
FOR AN ACT ENTITLED
"An Act ratifying an agreement settling litigation between the State of Alaska and the
Arctic Slope Regional Corporation; establishing procedures for implementing the agreement;

and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The purpose of this Act is to provide for the settlement of certain claims
raised in litigation between the State of Alaska and the Arctic Slope Regional Corporation (ASRC) in
"State of Alaska v. Arctic Slope Regional Corporation,” Alaska Superior Court, Third Judicial District,
Case No. 3AN-85-15523, and to improve the marketability of certain land titles in the Nuiqgsut and Point
Lay areas. The litigation arose over a 1974 agreement under which ASRC and the state were to
exchange certain potentially valuable mineral lands in the Point Lay and Nuigsut areas in exchange for
which the state was to withdraw challenges to the eligibility, under the Alaska Native Claims S' dlement
Act (ANCSA), of the villages of Nuigsut (Kuukpik Corporation) and Point Lay (Cully Corporation).
For reasons that the State and ASRC disputed, the land exchanges of the 1974 agreement were never
completed. Under the 1991 Settlement Agreement that this Act ratifies, the state and ASRC will
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exchange undivided interests in the subsurface of submerged lands and uplands in the Point Lay and
Nuigsut areas and establish a fixed revenue sharing percentage for those lands.

* Sec. 2. RATIFICATION. Notwithstanding any provision of AS 38 or any other provision of state
law, the "1991 Settlement Agreement Between Arctic Slope Regional Corporation and the State of
Alaska" (including the exhibits to it) is hereby ratified as to the rights, duties, agreements, and
obligations of the state provided for or contemplated in it.

*Sec. 3. RULES AGAINST PERPETUITIES AND RESTRAINTS ON ALIENATION. No statutory
or common law rules against perpetuities, including AS 34.27.010, or restraints on alienation of property
apply to the settlement agreement ratified by this Act or to any interest or power created by it.

* Sec. 4. COMMISSIONER AUTHORITY. The commissioner of natural resources is authorized and
directed to implement the terms of the settlement agreement ratified by this Act, including, without
limitation, to execute and deliver patents to ASRC as provided for in the settlement agreement,
notwithstanding any procedural requirement or other provision of Alaska law that might otherwise be
deemed a restriction on the commissioner’s authority to implement the agreement. The commissioner
may not materially amend the settlement agreement without legislative approval.

* Sec. 5. RECORDATION, (a) The commissioner of natural resources shall record a true and
authenticated photocopy of the settlement agreement ratified by this Act, and any conveyance document
required by it, in the recording office of the appropriate recording district, and shall incorporate the

settlement agreement in the land records .. 'stem maintained by the Department of Natural Resources.

20(b) The commissioner of natural .sources shall deliver a signed original of the settlement
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agreement to the archivist in the Department of Administration, for preservation.

* Sec. 6. ACTIONS, (a) Notwithstanding any other provision of Alaska law,no person may bring
an action challenging the legality of the settlement agreement ratified by this Act, in whole or in part,
or the legality of a provision of this Act, unless the action is commenced in a state superior court within
six months after the effective date of this Act.

(b) Nothing in this Act is intended to create a right in any person to challenge the legality of
the settlement agreement ratified by this Act, in whole or in part, or the legality of a provision of this
Act.

* Sec. 7. WAIVER OF SOVEREIGN IMMUNITY. The State of Alaska waives its sovereign
immunity from suit by ASRC and its successors or assigns seeking to enforce or protect rights conferred

on ASRC under the settlement agreement ratified by this Act, but only if that action is brought in state

SB 369 _ 2 SB0369a
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1 superior court. Nothing in this Act is intended to waive the state’s immunity from suit in federal court
2 under the eleventh amendment of the Constitution of the United States.

3  * Sec. 8. This Act takes effect immediately under AS 01.10.070(c).
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WALTER J. HICKEL, GOVERNOR

pJLTIi
DEPARTMENT OF NATURAL RESOURCES 400 WILLOUGHEY AVENUE

OFFICE OF THE COMMISSIONER ! FAcé\l|E/|||EE:729£(1)7) 586-2754

April 29, 1992

The Honorable Johnny Ellis, Chair
House Rules Committee

State Capitol

Juneau, AK 99811-1182

Dear Representative Ellis:

I am formally requesting that your committee calendar SB 369 for
floor action as soon as possible. This bill relates to the
Legislature®s ratification of the 1991 settlement agreement between
the Arctic Slope Regional Corporation (ASRC) and the State of
Alaska. It will resolve protracted litigation between the state and
the ASRC over potentially valuable North Slope mineral lands,
allowing some of these lands to be leased in a December 1992 state
oil and gas lease sale.

SB 369 passed the Senate, was referred to the House, and passed from
the House Finance Committee with 10 do passes. Its companion bill,
HB 416, which we had previously asked you to calendar, passed from
House Resources with 6 do pass, House Judiciary with 3 do pass, and
House Finance with 11 do pass. SB 369 is now the vehicle for
resolving the ASRC litigation, and the bill to be placed on the
House calendar.

I have enclosed relevant information about the agreement with this
letter. Please let me or Special Assistant Carol Wilson (465-2400)
know 1f you have any questions.

Sincerely

Heinz
Commissioner
enclosure

cc: Paul Fuhs, Legislative Liaison, Office of the Governor
Members of the Committee
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March 28, 1992

An Act ratifying an agreement settling litigation hetween the
state and the Arctic Slope Regional Corporation (Work Order
No. 7-GS2063\A)

Senator Pat Pourchot, Co-Chair
Senate Finance Committee
ATTN: Geoff Butler

Jack Chenoweth
Legislative Couds

Sect|(cj)n 3 of Senate Bill 369, legislation prepared and offered by the administration,
provides:

RULES AGAINST PERPETUITIES AND RESTRAINTS ON
ALIENATION. No statutory or common law rules against perpetu-
ities, including AS 34.27.010,  or restraints on alienation of property
apply to the settlement agreement ratified by this Act or to any interest
or power created by it.

You have asked me to comment about the necessity for and legal implications of this
provision.

AS 327, 0]10 S a\echnlcal rovision that modifies the manner of interpreting and
applying the common law rule agains perpetw les.

701 DIFICATION OF THE COMMON LA
RULE AS(QJC“AIRIAS Q’IQRPE]%ITIES In determ|n|n En‘an[|¥|1erestwoud
violate t rule agamst é)er etutties,. the period of pe metuities sh a
measur actu SSI e nts Howe e te erod 0
|t|e?ma not measured by a | e continuance not have
f§ atnf ship t0 Hhe vesting or fall ure of t e mteresE) An Interest
\Wou )

é % aﬁal é)erﬁ)etwnesasmomﬂed this s |on
shal| be reformed, within the limits of that rule, to approximaté most closely
the Intention of the creator of the Interest,
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Governor Hickel's January 23 letter transmﬂtmg SB 369 represents that the purpose
of section 3 is to "improve the marketability of title" to the lands that are the subject

of the settlement agreement. *

In the short time available to me, | have not obtained any other information from the
concerned agencies on which to base this discussion and assume, for purposes of i,
that the administration’sjustification is honestly presented.

Rule Against Perpetuities:

The rule aqalnst perpetuities is a common law rule based on English precedents. In
its technical language, it provides:

No [real property] interest is good unless it must vest, if at all, not later
than 21 years after some life in being at the creation of the interest.

Under the rule, aproperty interest or estate must be so limited that it will necessarily
vest, or commence, if at all, within the limits prescribed by the rule. Certain future
interests that vest too remotely are invalidated by the rule and are stricken from the
document making their conveyance.

% The letter, at page 6, states:

Section 3 of the hill J:)rowdes that "no stat uto or comm n aw rules
ainst perpetuities. ... Or restraints on, a||enat|on fope % p¥to
esette nta reement or toargmterestor gﬁer Cre E c¥|

Re |0naf1 ggnre r(])r t rﬁemgnt ol to rr]r?fase(tahelr t|t|e With no i
5(& ar%] jterest to ¢ ean %
oranin

hon 0] Y the
ther mncu n contem &s, With 1 to their lan
restrictions or res

inite E)eno of t|me aw S ener st eto doerge%J

[]amtso 3 t|on For]e OVl ge

than an interest that wou re the rule anst tﬁerpetwne r%e

re ormed by a court. [Ules were 10 vvr%/ et
Agreementmi htgg chaJIenged stricken down or modlf |ed |n\/\aysthat
re never inténd

A mal g conna%\eratmneﬁtr Iboth Itrrrl]e rS \a}teeﬁd nﬁgr (%| I(lanter ng.into H]lg
(])'ggectlve an(? &1 gnengLs of the sgtt ement, woulg %e %strate |f th

hibition against art|t|o (Mose Interests, ana

Fc allenced asvilative 0

e%*\ en OVISIOF]S Were ever SU ?atIV
nst erpetuities or as unreason restral S 0N a enafion.

Acc rd S 3 exempts the 1991 Seftlement Agreement from these
reqlﬁrengr%s o J

(Emphasis adoed)

o
C'D'I:
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The rule a%amst perpetuities was devised as a rule of law against remoteness by
putting limits or restraints on an individual's ability to create successive future
Interests. Its purpose is to prevent real property from being tied up for too long a
Penod--to avoid landownership from being entailed for generations and centuries
hrough the use of instruments that are executed at the present time. In these times,
the rule is of particular concern to attorners engaged as estate planners, but
operation of the rule ma}/ arise in the context of any proposed legal arrangement
respecting property transters or dispositions. The interpretative amendment cited
ahove, adopted in 1983, is intended to set aside an overly technical application of the
rule to defeat carefully created estate plans. »

The rule against perpetuities does not operate as against present interests. In other
woxds, if in the settlement documents or if as a consequence of the settlement
document, the parties carry out their intent to "exchange undivided interests in the
subsurface of submerged lands and uplands. .. and establish a fixed revenue sharmgi
percentage for those lands," the execution of that arrangement binds the presen
parties and establishes a new present interest that is beyond the reach of the rule.

Not all future interests in Broperty are covered by operation of the rule against
perpetu!tles. For reasons neyond the scope of this paper, reversions and future
vested interests are likewise outside the scope of the rule. However, future
nonvested or contingent interests, and executory interests, are subject to it, as,
according to cases in other jurisdictions, is an option involving purchase and sale of
property If the time period Is not limited to the period specified in the rule, or if the
option provides for its own renewal indefinitely. As is clear from the concern for the
operation of the rule among estate planners, certain trusts may also run afoul of the
operation of the rule.

Itis this latter set of circumstances-and particularly the use of indefinitely renewable
options involving the property subject to the settlement agreement or the possibility
that the parties may act to secure treatment of the property in trust-that may be at
the heart of this request. In any event, it is not

.21 Essentially, in enactm%AS 27010, th N ,
Revision, Commission's (?ergu nt'that the rule against a{)erpetwn?s sqould reform c\ The
comnission. recamyen gjopélon 0 Iang¥ e that would Torec o%e the possioility of
defeating at%?tatorsreason F |spos|t|%|1 poger%él b%basm%t e appl (ianon of the
rule on ‘actual events. rather ,ﬁs one under the Common faw, possiole events or
theor(?nca contingencies and (2) by allowing co r}]reformanon of aproperty Interest under
the rule In accoraance with the apparent mtergjo the donor or ?ra,n‘oro the dpr,ope, rather
than ehmmatmg]that interest together,., Undierstandably, the Teqisiated modification of the
aP lication of the rule against pérpetuties effectively eliminated the potential ljability of
ﬁ] ctitioners for unwary,”unintentional violations of it, materially reducing a finding of
practice on the part'of an erring attomey.
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effect of the rule against perpetuities only as to the property embraced within "the
settlement agreement ratified by this Act or to any interest or power created in it"
is critical to achieve the administration’s objective of improving marketability of title
~to the land in question. Before retaining this provision in the bill, the committee and
the legislature are well advised to satisfy themselves that_the state anticipates use of
some devilishly clever property conveyance agreements and arrangements likely to
establish contingent future interests that will call into question the possible operation

of the rule against perpetuities

Restraints On Alienation:

A restraint on alienation is, generally, a restraint on the ability of a property owner
to transfer the property to another. » It concems itself with the limitations that
may be imposed on the owner's enJOf/ment of property. Since, philosophically, as
Governor Hickel'sJanuary 23 letter relates, the law has favored the ability to dispose
of property, restraints on alienation are usuaIIy not conditioned or imposed hy statute.
They are disfavored in the law and TTisforically'tke common law has acted to Set them
aside. ~ Restraints on alienation may arise out of an agreement between parties
and, in some circumstances, they may be endorsed or tacitly recognized by statute.
(See for example, AS 10.45. 080 authonzm? restraints on alienation of shares of stock
in article ofincorporation applicable to protessional corporations, and AS 34.08.530,

$ Restratnts on ||enat|on areﬁ uen of a 13th centu rYEngltsh statute
en lin tenandsrl) aerg et aJ|en et elr lan ure, F\es nding to the statute,
lan or S-no doupt a Clever 1 cent ors at eviscd conve an?nﬂ
methods |ntended (tgny restrain alien t|on and a number of Englis

Pmmon law co% ECISIONS gener Xlse eat tﬁe efforts, to suspend the power of
enation. The bo IaW| generally kn ownasthe [ule(S) against restraints.

So, for ex angale AS 427 ?203etsa5|de the o eration of the common law Rule
in Shelley sCase Under that rule of Taw: 1f on |nstrum nt] eatesa Ife estate In land n
ﬁersonan urports tq Cr earemander |nt e rSon's helrs, the remainder becomes
nder in ee3|m e|n %F\n] ottte e|r and the remainder ttf the etrs ISVoid.
asstatuto %atton eruesuo?tttutesanoutcome at, while at variance wit
17th centu Enlg S unsprudence is believedto better carry out the intentions of the
donor Or conveyancer of teprope

Stmtlarl in AS 34.27.030, Alaska abolishes the common law rule of destructtbtlt
of ongnn nt e nd r Un%er the English common Iawrul%a egalh contin nqent rematpol]
eror in

o or commence at or e ter t|on of t

grece O\t ree?tﬂ%est an(? 1S devised thmFor ife, then toAﬁ [g 0 [each 2
when't ec ren are 16 terematnd’er Oy to the children s dest yed

d, rather th an to A’s children te and 9%; %t e testator's heirs.) However,
taE)ermt ttin te tBet ﬁn ttgc asintended, the 1983 statutory £ asSUIes

the testator's |nten
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acknowledging the ability of parties establishing a common interest community to
establish and impose restrictions on alienation on the property of that community.)

At common law, the legal effectiveness of a restraint on alienation generally depends
on the type of restraint imposed. The terms of a grant that deny the grantee the
ﬁower to transfer or attempt to transfer the estate to anyone else are almost always
eld void. However, provisions that impose restraints with respect to particular
persons or for a set duration without first providing the grantor the right to
repurchase or match the offer-known as "preemptive rights"~are usually uBheId. 0
Promissory restraints-agreements between property co-owners-who agree between
or among themselves to use the property in a certain manner or not to partition the
estate may be entitled to have the covenants specifically enforced, but racially
restrictive " covenants imposed in deeds that are violative of equal protection
provisions of the United States or a state constitution will be invalidated.

The parties to this agreement-the State and the Arctic Slope Regional Corporation-
are free to come to an agreement imposing limitations on the ability of one or the
other freelg to alienate or convey an interest in the subject property. What may
prove troublesome-and what may be at the root of this request-are efforts by the
parties to set restraints on the powers .of.one another to alienate their respective
‘mterestsTespecially if those restraints are not limited in time. The parties’ abilltyto
use devices suclTas mutual restrictions Tin‘aliehaffdnTpreeinptive rights, covenants,
and toptlotns may be abetted by inclusion of a provision like section 3 in the
enactment.

As with my recommendation concluding the discussion about the rule against
perpetuities, | encourage the committee and the legislature to s,atls;y themselves that,
In the implementation of the~seltlemen‘ttthe~parties anticipateiise”fWe~ormo~re-of
the kinds of agreements and arrangements_that-mav-xaise-questions-under-the
common law restrictions against alienationjwhen._applied~_tp contemporary land
transaction agreements. ' , . <hu> 1

(Myfocv 1l

One question arises about section 3: In the context in which it appears, does the
provision_constitute."special legislation” in violation of theconstitutional prohibition,
linder arficle Il, section 19, against enactment of "speciallegislation it~a general'law

Thi to be particularly true with respect o estates of less than fee simple.
AGo e

So, for example, provisions In ﬁes [
Rro erty. wit ouﬁthe consent of t eA N ,

I e(F Sale contracts and, in manyjurisaictions, duc-
on-salC contracts Inserted In mortgaged premises.

aving Similar affect that are Imposed |



Senator Pat Pourchot
March 28, 1992

Page 6

can be made applicable?" S.hould, in other words, the preferred approach be one of
enactment of genexaUsgislation covering the substahce d f section"3~~oPthe~bill?

Legislation will not be said to violate this constitutional provision if the legislation is
reasonably related to a matter of common interest to the whole state. Abrams v.
State. 534 P.2d 91 (Alaska 1975%. The circumstances that have given rise to the
drafting and consideration of SB 369 are not unlike the issues involving a land
exchange litigated in State v. Lewis. 559 P.2d 630 (Alaska 1977), cert, den. 432 U.S.
901 (1977), wherein the court determined that 1976 legislation directing state
Fartlm ation in the land exchange involving the federal government and the Cook
nlet Regional Corporation involved "a general legislative treatment of complex
problems of pressing importance and statewide concern." A key element in the Lewis
decision was the court's finding of "éazm le evidence in the record [that] supports our
conclusion that ‘the Act] is designed fo facilitate statewide land use management and
to resolve a host of pressing legal issues arising in the context of ANCSA." 559 P.2d
at 643 (emphasis added). So, while there is a strong surface resemblance between
the land exchange in Lewis and the Arctic Slope Regional Corporation exchan(k;e
addressed in SB 369. thexommittee and the legislature would be well advised to take
the opportunity to ensure that the record of deliberations provides "ample evidence"
that the provision is reasonably related to implementation of a land exchange that

affects the interests of the state as a whole.
| trust this is sufficient for your purposes.

JBC:ZpI
92-220.plm
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DEPT,or NATURALRESOURCES ARCHORACE ALASKA 90510-7034

PHONE: (907) 762-2553
DIVISION OF OIL AND GAS

April 8, 19°2

The Honorable Pat Pourchot, Co-Chair
Senate Finance Committee

Room 516 Capitol

Juneau, Alaska 99811

Dear Senator Pourchot:

At the request of your staff, the Legislative Counsel prepared an analysis of a portion of
SB 369, now before your committee. This bill would approve the ||t|gat|on Settlement between
the State of Alaska and Arctic Slope Regional Corporation. The settlement resolves litigation
resulting from a 1974 agreement in which ASRC and the state agreed to exchange lands near
Nuiqsut” and Point Lay. The settlement would allow the state to finally resolve the land
dispute — including the resolution of likely future disputes about the nature, extent and location
of submerg%ed lands in the Colville River delta — on a basis that will enable the state to offer
%pprombma §|9y9250,000 acres near Nuigsut in Oil and Gas Lease Sale 75, scheduled for

ecember 1992

As the Legislative Counsel's memorandum indicates, time constraints did not allow him
the opportunity to discuss the bill with my staff before the memo was written.  This is
unfortunate as we believe that a discussion would have avoided two basic misconceptions
reflected in the Le&uslahve Counsel's /larch 28, 1992, memorandum. First, it does not ,oresent
an acciuaie understanding of the background of the settlement agreement and, in ﬁaru_cu ar, the
manner in which the agreement resolves the severe problems of marketability of the oil and gas
resources of the settlement's lands that would face the state and ASRC in the absence of
legislative eg)proval of the setdement agreement. Second, the Legislative Counsel implies that
the state and ASRC may engage in other conveyancing arrangements or activities in the future
that arlg ouéage the provisions of the settlement agreement. These concems, discussea below,
are unfounded.

______ In 1986 — less than a gear after the litigation under the 1974 agreement was
( . reached a mnct’plnal agreement to split ownership of the
disputed lands on a 50-5U basis. By itself, this would have been easy to accomplish. But the
%art|es were concerned about the marketability of the settlement lands, particularly in the Colville

iver delta where there are numerous, cons antlr shifting river channels and sand bars. If the
parties were to be able to market the settlement lands, 1t was essential to resolve a very real
potential dispute over the nature, extent, and location of submerged lands.

The state asserted ownership of the submerged riverbeds under the Equal Footing Doctrine
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and the Submerged Lands Act. The state and ASRC srrongly differed about the existence,
location, and extent of state owned submerged lands. It took néarly four more years to resolve
the submerged lands issue in away that mer?ed titles to all the landS — submerged and uplands.
This compromise solution gave full effect to the 50-5U split of uplands ownership and to the
state's 100% ownership of submerged lands. It resolved forever the question of ownership of the
uplands and submerged lands, even if, as likely, the river channels were to change location in the
future through accretion, reliction, or avulsion.

To maximize marketability of the settlement lands, the settlement was structured so that
there would be no confusion about ownership of the settlement lands. Any future disagreement
between the state and ASRC would be eliminated; any question by a potential lessee about
ownership would be answered.

In_his memorandum, the Legislative Counsel focused primarily on Section 3 of the hill.
That section ensures that the settlement will not be invalidated by the statutory or common law
rules a?amst perpetuities or restraints on alienation of property.” We neither d|saﬁree with the
Legislative Counsel's treatment of the historical backgiround and explanation of these complex
legal principles, nor do we see any need to restale them. We do, however, think his
memorandum misses the mark and raises unjustified concerns about Section 3 and its application
to the settlement agreement.

The Legislative Counsel raises the specter of "mdeﬂm_tely( renewable options" involving
the property subject to the settlement agreement and “devilishly clever property conveyance
agreements and arrangements likely to establish future contingent interests." See pages 3-4 of
memorandum. In fact, all of the conveyances required to be made by the parties to fully
|mﬁ.|e.ment the agreement are provided for in the a?reement and st forth"in the accompanyin

exhibits.  With a single exception, there is absolutely no possibility for any other typé o
conveyance or property transfer arrangement to be made in the future other than those expressly
set forth in the agreement and its exhibits.

. The only exception relates to the form of oil and gas lease that will be used by the state
in the exercise of its Executive Rights to lease the jointly owned settiement property. As this
leasing activity will occur solely within the statutory and regulatory framework in which the state
customarily engages in oil and' gas leasing, there should be no concern here.

Section 3, however, is necessary to avoid any risk that a court would later invalidate the
perpetual grant of Executive Rights to the state as violating either statutory or common law rules
%gamst_ pengethes or possibly const|tut|nﬁ an unlawful restraint on alienation, The grant of

xecutive Rights to the state iS crucial to the marketability of the settlement lands and may not
be changed except b¥ later agreement between the state and ASRC. Under Section 4 of the hill,
tsucgeanﬁarr{.endment 0 the existing agreement would clearly require legislative approval in order
0 be effective.
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Although a substantial majority of the conveyances required by the agreement will be
made within 30 days of the Governor's signature on the bill, a few await action by the Bureau
of Land Management. It is not totally implausible that BLM action on a few of the sections of
land involved on which there are pending Native allotments may take more than a generation.
Section 3 therefore also is necessary to prevent the unintended result of invalidating those
conveyances.

At least two other provisions of the agreement might be construed by a court to be
unlawful restraints on alienation. In Section 4.13 of the agreement, both the State and ASRC
waive any right to voluntary or involuntary partition of their undivided interests in the land. Oil
is invariably distributed unequally and a partition of the settlement property would give one party
an advantage. Instead, the parties have crafted an agreement that provides significant incentives
to work together to develop the resources.

Section 7.3 of the agreement also prohibits either the state or ASRC from selling its
ercentage ownership without the consent of the other party. The state is prohibited by the
tatehood Act from selling its subsurface ownership, and this provision was inserted at the state's

request to ensure that ASRC did not sell its undivided interest to third parties, including an oil
company that might gain a competitive advantage in lease sale or production arrangements.

~ These potential conflicts with the rules against perpetuities and restraints on alienation
might survive acourt challenge. The risk of achallenge itself, however, would lower the value
of oil and gas leases offered under the settlement. Increasing their marketability increases the
bonus hids to the state from the expected leases and will result in the timely ‘and beneficial
development of these resources.

~ As afinal matter, the Legislative Counsel expressed concern about the bill's possible
conflict with the constitutional prohibition against “special” legislation if a general law can be
made applicable. His memorandum correctly noted that the legislation will pass constitutional
muster it it is "reasonably related to a matter of common interest to the whole state." This
settlement obviously resolves a matter of statewide concern and the record before your committee
and the five other Senate and House committees that have considered the hill provide ample
evidence of that fact.

| appreciate die close scrutiny your staff has given the bill. Your careful review, and that
conducted in the course of five previous heann%s, have assured me that we have not made any
inadvertent errors in the bill or the settlement. 1 remain convinced diat it is in the best interest
of the state to have the legislature approve this settlement.
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1 hope this information is useful. If you have any further questions, please contact me
or Bob Loeffler of my staff (762-2578).

Sincerely

Director



WALTER J. HICKEL
GOVERNOR

State of A laska
OFFICE OF THE GOVERNOR
JUNEAU

February 28, 1992

The Honorable Jalmar Kerttula, Co-Chair
The Honorable Pat Pourchot, Co-Chair
Senate Finance Committee

Alaska State Legislature

Juneau, AK 99811-1132

Dear Senators Kerttula and Pourchot:

I am formally requesting that a hearing be scheduled on SB 369,
relating to the Legislature®s ratification of the 1991 settlement
agreement between the Arctic Slope Regional Corporation (ASRC)
and the State of Alaska. Additional information regarding this
bill is being sent to you from the Department of Natural
Resources. If you have questions about the agreement please
contact Special Assistant Carol Wilson at 465-2400, or Bob
Loeffler of the Division of Oil and Gas at 762-2578.

Sjbacerely,

Paul Fuhs
Senior Legislative Liaison

Enclosures

cc: Carol Wilson, DNR
Bob Loeffler, DNR



WALTER J. HICKEL, GOVERNOR

DEPARTMENT OP NATURAL RESOURCES 400 WILLOUGHEY AVENUE
OFFICE OF THE COMMISSIONER FACSlMlLE: 07) 586-2754

February 3, 1992

The Honorable Sam Cotten, Chair

Senate Special Committee for Oil and Gas
State Capitol

Juneau, AK 99811-1182

Dear Senator Cotten:

Subject: SB 369, relating to the Legislature®s ratification of the
1991 settlement agreement between the Arctic Slope Regional
Corporation (ASRC) and the State of Alaska.

Position: The Department of Natural Resources supports this bill.

It will ratify an agreement that resolves protracted litigation
between the state and the ASRC over potentially valuable North Slope
mineral lands, allowing some of these lands to be leased in a
December, 1992 state oil and gas lease sale.

Background: The litigation stemmed from a 1974 agreement between
ASRC and the state which was intended to resolve a dispute over the
Alaska Native Claims Settlement Act eligibility of the villages of
Nuigsut and Point Lay. Under the 1974 agreement, for withdrawing
its challenges to these villages eligibility and transferring
certain state lands in the Point lay area to ASRC, the state was to
receive the subsurface estate to certain lands near Nuiqsut. The
dispute became a lawsuit in 1985 after Texaco announced an oil
strike northeast of the Nuigsut lands.

Under the new settlement agreement, the state and ASRC would jointly
own undivided interests in the mineral estate of approximately
84,000 acres near Point Lay and over 100,000 acres near Nuigsut.

The state would hold joint oil and gas lease sales for itself and
ASRC. If the two disagree about terms for the lease sales, such as
minimum bid and royalty rate, a dispute resolution process agreed to
in the settlement would be used instead of the courts.

Recommendation: Approve the settlement agreement.

Please let me know if you need additional information about the
settlement agreement.

Sinoerelv.

Harold C. Heinze
Commissioner



ccC.

Committee Members
Paul Fuhs, Legislative Liaison,

Office of the Governor

Charles E. Cole, Attorney General, Department of Law
Jim Eason, Director, Division of Oil and Gas



January 23, 1992

The Honorable Richard I. Eliason
President of the Senate
Alaska_State Legislature

State Capitol

Juneau, AK 99801-1182

Dear President Eliason:

Under the authority of art. I, sec. 18, of the Alaska Constrtutron | am
transmgttrng abill h t would ra ff the "199t Settlement geement Between the
State of Alaska and the Arct0| eﬁrona ?ratron 991 Settlement
A%reement This bill would reso

ve lo Igstan in atron etween the State of
Alaska an the Abrctrc Slo e 8ronal Co oratron 0Ver owners [r?]

otentra va uable mineral lands in the ornt a sut are s o e North
datronrs outoa?ztan exh g?? [(

emen Scusse ow which Yv passag of the Ala daNatrve Clarms

ttemen At 1 (ANCSA ?] he bill also wou remove impediments to title

marketab rrgt e drs uted lands and to create a ong ﬁr Partners Ip between
the state and ASRC, aimed at maximizing revenue for both parties

The 1991 Settlement Agreement - Background

The 1991 SettIe ent A reement resolves rs ute over Iand entitlement stemming
fromal exc ange a reement. greemen was Intended to
resolve state cha enges to e BIA- certrfred eIr | |||t():/ln two ANCSA village

corpora ron& grequrrrr e state and AS % ﬁc e certain 8nds in tQ
NUig sut int Xar as, |n exo ange for whic tate agreed to withdraw

rts chal enlges to.the ANCSA ‘eligibility of Point Lay Cully Corporation) and
Nuigsut (Kuukpik Corporatron)

Under the 1974 A reemeB SRC greed to %rrtclarm any interest it had | rn 69 120
acres o Nur sut rea su su rface thén tentat ro e {0 the state,

surtace o which Sor orporatron could se ectu SA. The st sae
agreed to convey to ASRC about 65,000 acres of lands owne y the state rn‘
Point Lay area. Athou&rh the state di wrthdraw Its challe ﬁes to the eligibility

of Point Lay and Nurg t, the land exch ang Rorovrsronso 1974 Aoreemenr
were never completed, for reasons which ASRC and the Department of Natura
Resources (DNR) dispute.



The Honorable Richard I. Eliason
January 23, 1992
Page 2

In 1985 Texaco made a romrsrmg 0il strik northeast of the Nurgsut area lands,

At that point, g ht to | gementt e land exch %e Brov srons of the 1974
Agreem nt A re u ed assertin L he State andoned ][
Adreement bY years of inaction and that the 197 4Agre ment was rn violation of

th A|aska S atehood Act, the Constrtutron of Alaska various state and
e eral v?/ %otratrons between the parties f arled and litigation was filed in
state an dera ourt

After the injtiation of Irtr[gatrog and extensive motion practice, DNR a g SF%C
face with t e uncertarn es of liti atron(jand the sPe ulati e va ues 0 oth

UIqesmererlt{]rn ‘flfft r ] gargecgmren ntege ne(?\eetrr]atsonls gnt e ntesrteea heg aanns at
g%tﬁ ImcatronsIO hr% 50/a ftth %n S sub%ct to tpte 1874 Agree ent
remains at the heart of the 199 Set Iement Agreement

However after the basic_settlement concegt was a(greed to in 1986, DNR and
g]aage in. extensive research F'h ISCUSSI ﬁoncernrngS Be boundaries,
extent ocat ron of uplands an of the state’s wholly-owned Submerged lands’
go which 'A Ié’ was not entitled) and regarding whrch party would manage the
lands Involve un er what conditions;

The most drffrcult issue durrng settlement ne otratronsgoncerned the bou darres,
extent, and ocatron of %ubme e an SRC claimed that the extent of the
state's wh o yowne sg merged lands rncludrng submerged lands derlyrng
lakes, riv'? s an trde ands) totalled sg}bstantrag ess In"acreage than that
claimed by (Joartres realized that the In to agree on the,

submer e aBds wou Inevitab yresuILrn urther Irtr ation”and make it difficult
It not inpossible for erther arg to mar et its respective interests. Therefore,
the parties tentatrve %reed t ge title to the uplands and srmeer ed lands
and share the revenue from oil an %s development on a section-ny-section
basis, with the state to get moret 50 percent when, arguably at least, there
were submerged lands i rn a section.

For \hree years the parties analyzed aerial ﬁ]hotos maps Unrted States Fish and
ldlife Service and Bureau of Land ana rh %a and data In an effort

to reach a common data base or etern] g w at e S ates Who g owned

su me(r ed an S were an what the u é)rt etween th partres were

settlement cont eren%e before a r}]ted tat s District C g é ge

orce the parties, to reso ve this issue; In t 9settement conferenc

parties ¢ é)romrse their respective positions. rnce‘ en, the arAres ave

contmue negotiate the details of how the lands would be mandge

The resulting 1991 Settlement Agreement, as recommended to me by Attorney
General Cole, has the following %rrncrpal components:

1 The litigation is dismissed and the ri rnghts of the parties under the
1974 Agreement are superseded unless the 1991 Settlement Agreenent is
overturned by acourt.



The Hong rable Richard T. Eliason
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%. The state and ASRC a urr bg excha ge e ual undivided
/_ngtrreerg%tgnrn the subsurface estate of an s previously subject to the 1974

The s*ate a]nd ASRC merge therr titles to uplands %nd submerged
lands and establrsh a ormu for percent e |vr e owners
section-by-section b a is. This merger wo res%lve all rs utes re ar gthe
exrstence exten Iocatron of state-owned su merge ands and avord for all
b the amb |gr1 res otherwrse freated by constantly $hifting boundaries caused
y accretion, reliction, and avulsion

The state retains the "executive rights" (leasing authority) to
lease all Iands on behalf of ASRC and the state. ASRC has the o(g portunity to
review and comment on proposed oil and gas Iease terms, with a rsgute
resolution mechanism in'the event of disagreement. ASRC and tate each
rrettéarrgstthse right to separately enforce the lease with respect to therr respective
r

5. Revenue generateg from the undivided interests is paid drrectw
fo the state and ASRC, respectively, in proportion to their percentage ownership
interests in the subsurface estates:

6. The state djd not give up any of its duties to_the public imposed
by law. The state wrll sArII hay \o detefmine whether asale is.in the best
Interest of t e state, and must olow re evant procedural re urrements for
leasing or exploring 'for natural resourc% e state retains all rrtg]hts under
state faw to ensure“that development of the subsurface complies with laws
concerning natural resource management and protection,

The 1991 Settle ent Aﬁreement contains angmbero complex, technica
g vrsrons ea gwrt XIstin grl and gnads eases at Nuiqsut, status of state
mer ed an&t % blems, and land management rrg]hts ana duties.
[owing describes |n re detail'the major provisions of the settliement

agreement
1991 Settlement Agreement - Substantive Provisions

Under the 1991 Settlement Agreement the parties a reed to %uantn‘y the extent
of state-owned submerg e ands rt/ ﬁlrttrng the dif erence between’the state's
calculatrons of suhmer e land %a those 0f ASRC. Title problems were resolved

by comb rnrn the interests of t e st te and ASRC on a section-by-section hasis
1th each 1p%rt receiving ar] undivi e] percentage ownership reflecting a 50/50
vrsron o the a%reed tg uplands within each se tion, and the state recervrng full
| e. erce r) credit for any agreed-to submerged [ands within the section.
he s Iate efains full sovereign powers over submerged lands, notwithstanding
ASRC's undivided ownership mterest
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The net effect of the cross conveyances called for in the 1991 ?ettlement
Agreement IS an exch un wrded | terests in the s ce estate sych

that the trtles tﬂ su me lands an u(rj‘) ands are merg rties, for all
time, wr own their re(f ctrve un wrde ﬁ)ercen age Inter sts |n e ch section
accordin tot e schedules set gt In EX Ean Fto the 199} Settlement
Agreement IS perce tage IS 3an wr not change regardless of the
tImgutr(r)ttcltnr](gocatron of rged lands that may be con Ined’in any section from

In order to eliminate any possrlfle future disputes over the boundary of the
ett ment are glonrg the ‘coastline and aong)the Natronal Petroleum Reserye-
Alaska 5 arg{ the artres agree 0 extend section lines into the

ocean and acrsste o r¥ otatteareasubecttote
Settemené Agreementwrll Inc ude only tull sections whose ocatron(i2 e

Protracte time without refererice to changes brought about by accretion,
eliction ravu sion. lB thhs manner, ao ro?%rmatel 4000 acres of 0cea
su mer lands owned the state outside the 1974 Agreement area, an

e
agfro ateé/ 9,000 acres of NPRA subsurface owned by ASRC also outsrde th
i eetﬁe nt area, were rncu ed in the 1991 SettIementA reemen ac

parties’ undrvr e ercentage mterest In an cron %o exten ed
was a Huste to provide a 100 percent credit for ands contributed by the state or
ASRC from outside the orrgrnal 1974 Agreement boundaries.

Finally, the parties agreed tha the state would hold the "executive rights” for
both parties' mterest As defined in the 1991 Settlement Agreement executrve
rghts” empowert e state to enter into leases and other subSurface agreements
on behalf of SRC and the state, The 1991 Settlement Agreemen
contemplates t at the commissioner will exercise the executrve rrg/hts consistent
with statutory constraints; the agreement does not waive any sovereign powers of

the state.

The ga hes 0 the 1991 SetJement g %ement also dis u[s)sed the issue of section
Fg the Aas a Statehood Act, w eneral Its the state from
natin anterest In mrnera estates it owns Congress has authorized an
exce tio h cJorovrsron under sec. 22&1‘% of ANCSA “which authorizes
exch Hes of and with ANCSA corporatro . In order'to resolve any uestron as
ert e exch ant%e contemplated rn the settlement agreement would q[urre

aé)(oroval of the Secretary of Int rror the state has regueste and expects 1o
eive s hortly, an oPmron from the Interior Solicitor fuling that no Secretarial
approval is requrred or the 1991 Settlement Agreement.

The Bill

The ata ed bill r tifies the 1991 Settlementﬁh greement and e tablrshes
rocedures for rm ementrng it. Section 1of the bill sets outt e overall purposes

of the bill and set ement agreement.

to whe

k=]
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Sectiof 20f the bill specifies that the 1991 Settlement Agreement is ratified

hOtW'tarrtt‘e”s nepl ange o o undided t%t'é‘étspm Vasn(()tncsor(t)tfemnfaterj%w

S ¢
0Settement Agreement is not subject to the provisions, in particular W

AS 38,50 glrovrdes authorit (5 exchanges of the stat%rsrmrneral estate, |ncln]d|ng

the mrner estate in Slébm rged lands. oravarrety eaFons }/\rever
chapter d oes not provide ana Propnate vehicle for the settemento it atron
Forexample, AS 850 contemB ates avo untar exchan e of land f a values

and re rr s appraisals and a series of public hearings on propose xc ange
Alt ou%ﬁ ?r Pte and ASRC believe thgt the consrdgratronD P/ n and recerger?
under

e sett?ementa reement |? roug h equal, no effort h as en made to

ai%)rarse th e land e terms o the exchange are Influenced by factors other
n land values (which are high Yspecu lative, in any event), including each

side’s assessmgnt of the nsks f litigation. FrnaII settleme t negotiations have

nec ssarll a(wrropnat eefn con ducted In chsed sessions. Public

|nvo veme t|

h the process of legislative ratification, but could
not realrstrca have %een pro rded eparher In t %

he process, as contemplated under

In addrtron to addressing AS 38 50 the "notwrthstandrng any other provrsron of
as a aw langu %rs |nten ed nsuret at no othe |orovrsron of state aw
g(tj e raised to c en

tsu e uent ge the se]t flement Itsel
rate uses an%uage to accomplish this result.  This angua e rs

|nten ed make it clear, 10r gexample, that In carrxrng OUtt e FQVISIONS 0 the

settem ﬁ COIT] ISS ner IS actrnq under the mand é ?IS|&'[UY§
QTOVI ed In this b not exercis d?n e commissjoner's. |scre 10N un ro her

tatutory provrsrons that authonze a mrstratrve |s osrtron of state | %
Srfecn‘rca”y this lang uage toge lferwrt Sec. ott e hill, drswssed elow,
re |eves the commissioner of any further notice, hearing, orB IC interest
findjng requirements before making the conveyances required by the 1991
Settle ent Agreement.

The exem tron as to o(her provrsron of Alaska law extends however, only to
nose a?tr ns man ated by the 1991 Settlement Agreement necessary tcf Implement
the settlement. The 1991 SettlementA reement Contemplates that, following
conver(ance the commrssronerwrl exercise manaﬁemen res onsrbrlrtres consrstent
with s utor constr ints, and does not waive a Zsoverer LE)owerSﬂ the state.
Cy ora[on ev lopment actrvrtres that occur subs ent 0 the
h F 3/ th to the normal statut org anq requlatory procedures
agﬁdca e {0 eﬁnlmrnr tration of state Ian eclific ”M ease sales v%rll he
ur;ted In the normal manner an a e u tor |rements er e observed,
|ncu In coasta | zone consistenc ﬁ lic hnt [est {rn ings. To the extent
% exercrses POWErS as a ando ner, this legislation does pot exempt
ASRC rom federal, state, or local requirements oth rwise applicable to private

landowners.
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Section 3 of the bill provides that "no statutory or common Iaw rules against

eroeturtres . or restrarnts on alienation o pro&ertg shall a Yto the
. | 1991

ettlement agreement ... or to any intere tor ower reate

ettlementA reement commits the tae an ermanenty mer et elr

ey 4 ol e, G it e R

U | | Wi

tﬁerr Fandsporan |n8 finite Elperro l‘trmg rhTaP ner ?y hostqe top

er etua restrictions or res arnts arenatron xample, 34 27.010
rP Id es hat an rntere? t that WOU violate the rue agarnst %er etur les may be
eforme l¥ acourt th ese( rules were to a P 1991 Setllement A%reement

mrght be challenged and stricken down or modifi ed in ways that were never

A maJor consideration for both the state and ASRC in entering into the, 1991
ettementA re ment IS to Improve Ahe marketabi|ity of title.” This ob[ectrve and
ne fits e settlement woul be frustrated [f the mer mg f i1l
ro r ition agarnstpar |t|on of those In erests nd "executivi Provrsrons
ere ever successful cha enged as.vio atrve of the rule ag arnst per uities or
as unreasonable restr |n s on dlienation. Accordingly, sec 3 exempts the 1991
Settlement Agreement from these requirements.

Sections 4 and 5 of the bill outline the authorrtre]s and dutres of the commissioner
fnaéural resqurces {0 carrg out the terms of the 1991 Settlement Agreement,
incluaing issuing and recording the appropriate land conveyances.

Section 6 of the brll lrmrts the time Wrthrn Wthh the bill or the 1991 Sett lement
Agreement can he ch a en ed in court, Inord er t0 mrnrmrze the possibility th
the exchanoe might be at red or |nva |dated ey acourt a ter the state and ASRC
have committed t em eves to ma king the convnt/ances and tak |n the other
actjons reourre by the Settlement Agreement, sec. 6 provites that any
action chall enﬂrng the le alrty ?t the 1991 eftlement A? ﬁ ent must be
commence within srx mo ths after the effective date of the legislation. A joint
lease sae |nvo vrn% lands subject to the settlement aoreement rs scheduled for
Decem er 992 A uncerta nl y as 10 the validity 0 thrf 19?1 Settlement
reement or the rmpementrng egislation could adversely affect the marketability
of the leases. Athou%h the six- mon th limitation Perrod rather short, the
parties most li ave stand rno to challenge he settlement aoreement are the
Ftate and ASRC or entities |n iyl th them, We believe that the shoyt
hmrtatron ?errod IS reas na le mAreg to the extensrve Hast negotiations between
the parties and the nee Provr some martl{ the litigation and to allow for
future uses of the Jands. so sec. 6 of the bill o vides l]hat the bill may not be
construed as creating anf)]/ right in any party not privy to the 1991 Settlement
Agreement to challenge that Agreement or the Act.

Frnall¥] sec. 70f the brll waives the sovereign immunity of the state to any suit

brought by ASRC to enforce the 1991 Settlement APreement If that actijon is

commence |n a superioy 8ourt of the state. The state does not waive ItS
rotection from suit in federal court under the eleventh amendment of the

onstitution of the United States.
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The 1991 Se tIemer}t Agreement IS @ compromise, arb et es hnlghla/ g|sputed
ISsues. ecause 0 It IS not without risks’ to the s ale an
owever | believe that these ns S are outwe|% )é e benefits to the state of
|na reso vin t |s 18-year-old dis ute The 1991 etLement Agreement not
ettles Ion ndmg litigation et een ASRC. and the state, 30 i

antmgates esoveds IS tes regarding t eemstegce extent an ocamq of
subm r\ S owne by the stahe in the Nuigsut and Point | ay areas. Fi aly,
y merding title to_ u ands and su Hwer e ands and vestin execut|ve g ts
|n t es %t ne 199 9reement Wi tn maX|m m cert |n

ictabilit otenlial lessee Wh|ch In turn WI make the terests of both
e state an ASR more marketable.

Co les of the 1991 Settlement A%reement will be provided to the senate secretary
the clerk of the house. Additional copies are available through the
epartment of Natural Resources.

| urge your prompt consideration and passage of this bill.



mm H om0 & WALTER J. HICKEL, GOVERNOR

DEPT,of SATUm RESOURCES /E'O' %%TR%E,S‘KLASKA 9CTO*TW4

NC
HONE: (807)782-2553

DIVISION OF OILAND ¢ AS NVv3

January 3, 1992
Dear Sir or Madame;

| am wntmgi to inform you of a settlement agreement concerning certain mineral resources on
the north soKe. In December 1991, the State of Alaska and the Arctic Slope Regional
Corporation (ASRC) settled a long-running legal dispute concerning land ownership on the north
slope near Nuigsutdand Point Lay. The mineral estate of s land Is potentially valuable for oil,
gas, or coal. The .settlement resolves litigation resultln? from a 1974 agreementin which ASRC
and the state agreed to exchange lands near Nuigsut and Point LaY. The settlement is not
effective until approved by the legislature. The Governor will submit the settlement agreement
to the legislature at the beglnmnq of the legislative session in January, Much of the Nuigsut-area
lands have existing oil and gas leases. Certain unieased portions of that area are scheduled to
be offered for competitive Ieasing in Oil and Gas Lease Sale 75 in December 1992,

| am enclosing a copy of the settlement, and a summary of its terms prepared by the Division
of Oil and Gas. If you would like more information, please contact Bob Loefflerof my staff at
the address on the letterhead. He can be reached at 762-2578.

Sincerely,
0 U o'< )
VTS A

_ies E. Eason mi 08 R

Jirector
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At WALTER J. HICKEL, GOVERNOR

DEET.OFNATURALRESOURCES Kﬁb?—looXR%\Og(E)?iLASKA 99510-7034

/ PHONE: (907) 762-2553

DIVISION OF OIL AND GAS .

SUMMARY OF THE 1991 SETTLEMENT AGREEMENT

ARCTIC SLOPE REGIONAL (JI e&g%%eg%,zﬂxTION & STATE OF ALASKA
anuary

INTRODUCTION

In December‘1991, the State of Alaska and the Arctic Slope Regional Corporation (ASRC)
settled a long-running legal dispute concerning north slope mineral ownership near Nuigsut and
Point Lay. The settlement resolves litigation resulting from a 1974 agreement in which ASRC
and the state agreed to exchange lands near Nuigsut and Point LaY. The settlement is not
effective until approved by the legislature. The Governor will submit the settlement agreement
to the legislature at the beginning of the legislative session in January. The area affected by the
settlement is displayed in the maps on the next pages.

Under the settlement, the state and ASRC agree to jointly own undivided interest in the mineral
estate of the disputed lands. The settlement also grants the state the right to hold oil and &as
lease sales jointly for itself and for ASRC. Once a lease has been signed, the state and ASRC
each separately administer its lease with respect to its own undivided interest in the subsurface.

Under the settlement agreement, the state does not give up any of its duties to the public imposed
by law. The state would still have to determine whether a sale would be in the best interest of
the state, and would follow relevant procedural requirements for leasing and for permitting the
subsequent exploration for natural resources.  The state retains all rights under state law to
ensure that development of the subsurface complies with laws governing natural resource
management and protection.

The agreement involves only mineral estate; it does not change the surface ownership. The
surface estate of the Point Lay lands is state-owned; the Nuigsut surface is owned by the village
corporation for Nuigsut, Kuukpik Corporation.

The land dispute began in 1973 when the federal government allowed the village corporations
for Nuigsut and Point Lay to select lands that had previously been transferred to the state. The
state then protested the eligibility of those villages under the Alaska Native Claims Settlement
Act. One Year_later, the state withdrew its ﬁrotest_ and agreed to give up ownership of Point Lay
mineral estate in return for ownership of the Nuigsut mineral estate. For various reasons, the
land exchanges expected by the 1974 agreement were never completed. This smoldering dispute
erupted into lawsuits in 1985 after Texaco announced an oil discovery northeast of the Nuigsut

lands.
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The Point Lay area includes the mineral estate beneath a prommatelg 84,000 acres &nqludmg all
lands — both the disputed uplands and the state-owned submerged lands). The Nuigsut area
includes the mineral estate beneath aﬂprommately 111,000 acres. However, the Nuigsut-area
acreage will eventually be reduced. The agreement concerns the subsurface estate conveyed to
ASRC by the federal government. Conveyances in that area am not complete. The Nuigsut area
includesoverselections, all of which will’not be conveyed to ASRC. Sections not conveyed to
ASRC will eventually e eliminated from the area affected by the agreement.

SUMMARY OF THE ISSUES

Land Ownership. The dispute concerns the ownership of the subsurface estate beneath the
upiands in the Nuigsut and Pt. Lay areas. The agreement resolves the location and amount of
the subsurface estate attributable to upland ownership. In concept, the state and ASRC agreed
that submerged lands and the subsurface below them were state-owned. However, the location
and amount of submerged lands were hotly disputed and difficult to resolve.

The agreement fixes the amount of submerged lands —for purposes of oil and gas Ieasin? - for
all time. This will eliminate administrative complexity for the state and ASRC, and for lessees
who might otherwise be unsure who owns their lease tracts. The agreement also provides that
the amount of submer(?ed lands is agreed to for purposes of resolving this litigation only and has
no further implication for the many other submerged lands disputes in which the state is involved.

According to the a?reement, the state and ASRC own undivided interests in the subsurface estate
of each section of land in the Nuigsut and Pt. Lay areas. The interest that each owns reflects a
50/50 split of the uBIands plus a state credit for 100% of the agreed-to submerged land acreage.
The agreement establishes percentages for all times; the percentages will not change with changes
in the extent of submerged lands ae due to accretion, reliction, or erosion). Boundaries are
"squared off' along the coast and along the NPRA border (i.e., the boundary includes entire
sections). The squar|n1g off allows for more efficient leasing. It also has the effect of g|vmﬂ
ASRC a small share of lands in Harrison Bay which are already leased, and the state a sma

share of NPRA lands.

State % = (upland acres * 50%) + (submerged land acres * 100%)
number of acres in the section (usually 640)

Crucial to the agreement is an exhibit that lists for each disputed section the state and the ASRC
percentage ownership in that section Revenue is calculated by section; it accrues according to
the percentage ownership listed by st Jtiof.

Land Management. The state and ASRC agreed to asYstem where the state manages the land
for both parties up to the point of leasing. In return for that management, the state owes ASRC
acertain standard of performance. Once the lease has heen signed, the state has for the most part
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discharged its duty to ASRC. Thereafter, the state and ASRC each separately administers its
lease with respect to its own undivided interest in the subsurface. The exception is that in some
situations, the commissioner has the power to establish the royalt5{ value of oil for the state. If
that occurs the commissioner's decision will also establish the value for purposes of ASRC.

TERMS OF THE AGREEMENT

The State’s Right to Lease on Behalf of ASRC: the 6 rant ofExecutive rRights. Under the
agreement, ASRC grants the state "executive rights" to lease the jointly held land on behalf of
itselfand ASRC. Thus, the state holds the lease sale, accepts bids, and signs the lease agreement
with the lessee. The lease binds hoth the state and ASRC. In return for these executive rights,
the state a?rees 0 complr with a standard of performance with respect to ASRC's interest in the
land. By this standard, the state agrees to act with "the degree of diligence and discretion that
would be exercised by an average landowner, acting as a reasonable and prudent person...in
seeking to cause his subsurface to be explored and developed..." The state and ASRC also agree
that this standard of performance does not apply "to the extent that the state is prevented from
complying with such standard because of its duties and obligations as sovereign or because of
applicable federal or state statutes, regulations and constitutional provisions including, but not
limited to, those that govern protection of natural resources and procedural requirements for
disposal of interests in state lands..."

In other words, the state agrees to a standard of care, but does not give up any of its duties to
the public imposed by law ?.e. we still have to determine whether a sale would be in the best
interests of the state, etc.). If, for examﬁle, it is not in the state’s best interest to lease because
of potential environmental harm or another reason, the state can decline to lease (can decline to
exercise its execute rights). In that case, ASRC has the same rights as any member of the public
to appeal the state's finding, but cannot compel the state to act by virtue of this agreement. If
the state refuses to lease, ASRC has the right to lease its own interest under the laws of mineral
cotenancy. Finally, the state agrees to "treat ASRC's interest in the same manner as it treats its
own interest and shall not act in a manner intended to benefit itself at the expense of ASRC."

The state’s liability under this standard could, in some circumstances, be quite significant. With
knowledge gained by exploration, it is always ﬁossmle to second-guess the terms of a past lease
sale. To avoid claims made in hindsight that the state should have acted differently and did not
live up to its promised standard, the parties agreed upon a dispute resolution process to resolve
differences before the sale (and without going to court).

In this process, the state proposes “substantive terms and conditions" for a lease sale to ASRC.
These terms include such variables as royalty rate and minimum bid, but they do not include
sovereign powers of the state such as those that are exercised in best interest findings or in
stipulations attached to land use permits. If they cannot agree on the "substantive terms and
conditions" of the sale, the disagreement is referred to an expert (called a qualified independent
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consultant).  The expert determines whether the state’s proposed “substantive terms and
conditions" meetjhe standard of performance.

Three outcomes are possible: (512 the state and ASRC aﬁree on terms and the lease sale Poes
forward; gZ) they disagree, and the issue is referred to the expert who decides in favor of the
state: or (3) they _d|sa?ree, and the issue is referred to the expen who decides in favor of ASRC,
If either of the first two situations occurs (agreement or an expen decision favoring the state?
ASRC forever waives the right to arque that the state violated its standard of performance. [t
the expen decides in favor of ASRC, the state can, of course, decide to adopt ASRC's
recommendations. It can also go ahead underits own terms. If this occurs, however, ASRC may
claim damages in court, arguing that the state violated the standard of performance that it

promised in the agreement.

After the Joint Lease: separate administration. After the state signs the lease on behalf of
itself and ASRC, the state and ASRC will each separately administer its own interest in the lease.
The two parties have what is essentially identical but separate legal relationship with the lessee
with respect to the same mineral estate. Although a new concept for Alaska, this is a frequent
occur?encedm other pans of the United States, like Texas, where landownership is more
complicated.

Most state administration of oil and gas leases focuses on an operator's compliance with laws
concerning natural resource management and protection (land use permits, etc.). This
administration is based not upon the state’s statutes for oil and gas leases, but on the state’s
sovereign powers. These requlatory decisions are made by the state alone. Decisions concerning
whether the lessee has lived up to his lease obligation (eﬂ]., paid rent, drilled for oil) are made
under the requirements of the individual lease document. These decisions would be administered
separately by the two parties with respect to their own interests.

There is an unlikely possibility that the state or ASRC will terminate its lease but that the other
will not. In that case, the party with the unleased interest would be free to lease its interest on
its own (though such a lease might be worth considerably less than ajoint lease). In addition,
the lessee may still explore and produce, but as long as pan of the subsurface interest is unleased,
production occurs under the laws of mineral cotenancy. These laws have not been tested in
Alaska, but we expect that the lessee will owe the remamm% lessor (the one with the lease) the
roralty due under that lease, and will owe the other lessor (’tq e one without a lease) the value of
all oil after its share of production and development costs have been subtracted.

This system, while unusual for Alaska, is unlikely to create frequent conflict. The limited nature
of decisions made under the lease and the self-interest of both the state and ASRC will likely
result in consistent administration.



SUMMARY OF PROCESS BEFORE A JOINT LEASE SALE.

The previous section explained the concept of the settlement agreement. This section explains
the steps that precede ajoint lease sale.

The Grant of Executive Rights. Once State and ASRC both have title to a section and the
section is unieased, State has Executive Rights to lease both State and ASRC acreage for oil and
gas. With those executive rights, the State is held to a "Standard of Performance" hut does not
give up its "Sovereign Powers."

1 State proposes "substantive terms and conditions" of the lease sale. At least 6 months
belfore sale, State gives ASRC notice of proposed "substantive terms and conditions" for the
sale.

2a.  |f State and ASRC reach "Approval Agreement" -- that s, if State and ASRC agree
on those terms, State goes forward and holds the sale. Go to Step 3.

2b. If State and ASRC disagree - the Qualified Independent Consultant (QIC). |f State
and ASRC disagree, the disagreement is referred an expert, the Qualified Independent
Consultant.  State and ASRC show each other and the QIC their information; QIC
decides whether State would breach its "Standard of Performance” in using those
"substantive terms and conditions."

(i) If QIC decides for State. State holds lease sale. Go to Step 3,

(i) 1f QIC decides against State. State has two choices:
A} Change terms to those requested by ASRC and hold sale. Go to Step 3.
EB Hold sale using State’s proposed terms.  Go to Step 4.

3. State holds Lease Sale - Liability Ends. ASRC loses right to arg1ue State breached
Executive Rights "Standard of Performance" hecause ASRC agreed or lost in front of the

QIC.

4. State holds Lease Sale -- Liability Continues. ASRC retains right to sue for damages that
State breached "standard of performance.” If they sue, court reviews decision of QIC based
on the record hefore QIC. If, based on record before QIC, court decides that ?IC’sdemsmn
was "arbitrary and capricious” State is absolved of [ab|||t7. If court upholds QIC, then
court awards damages on State’s failure to comply with "standard of performance."

Grant of Executive Rights Ends -- State and ASRC Administer Own Interest Separately.
One partial exceptions to separate administration: ASRC agrees to use State’s method for royalty

evaluation.



STANDARD OF PERFORMANCE. The agreed standard of performance is reproduced from
the agreement. "

4.2 Standard of Performance. o - _ .
~(a) The State shall exercise the Executive R|%hts_granted hereinin compliance with the
Limited Prudent Landowner Standard, as defined herein, as to the substantive terms and
conditions of all Subsurface Agreementsl and Subsurface Agreement Solicitationsl to be
executed orissued by the State as executive pursuant to this Settlement Agreement. In exercising
such Executive Rights, the State shall treat ASRC’s interest in the same manner as it treats its
own interest and shall not act in a manner intended to benefit itself at the expense of ASRC.
(tR Neither the Limited Prudent Landowner Standard nor any other 8r0VISIOn of this
Settlement Agreement creates a fiduciary duty on the part of the State to ASRC.

IMPORTANT DEFINITIONS

"Executive Rights" means the exclusive right, power, and authority to formulate and issue
Subsurface Agreement Solicitations1and to negotiate, formulate, agree upon, execute, and grant
Subsurface Agreements1 pursuant to the terms of this Settlement Agreement

"Limited Prudent Landowner Standard" means the Prudent Landowner Standard except
to the extent that the State is prevented from complgmg with such standard because of its duties
and obligations as sovereign or because of afoplgca le federal or state statutes, regulations, and
constitutional provisions, including, but not limited to, those that govern protection of natural
resources and procedural reﬁuwements for disposal of interests in state lands for leasing,
exglore%tmn,8 gnzd development of natural resources, subject, however, to the provisions of
subsection 8.

"Prudent Landowner Standard" means the degree of diligence and discretion that would be
exercised b_r an average landowner, acting as a reasonable and prudent person who is familiar
with prevailing practices and standards in"the oil, gas, and mineral industry in the area at the
time, in seeking to cause his subsurface to be explored and developed and to maximize
subsurface revenues from such subsurface and protect such subsurface from drainage.

"Substantive terms and conditions" means, but is not limited to, timing of lease sales, lease
tract identification and composition, bid terms, and lease terms but shall not include (i) the
exercise hy the State of its duties and obligations as soverelgn, (ii) the State’s compliance with
applicable federal or state statutes, regulations, and constitutional provisions, including but not

1"Subsurface Agreements" are essentially oil and gas, or coal leases. "Subsurface Agreement
Solicitations” is the lease sale.

2 Section 8.2 ensures that ASRC has not waived "its right to challenge the constitutionality of any
statute or the validity of any regulation..that singles out the Nuigsut subsurface or the Pdint Lay
subsurface for treatment different from that accorded to other lands with the State of Alaska, or that causes
any injury-in-fact to any rights expressly granted to ASRC under this Settlement Agreement."



limited to those that %vern protection of natural resources and procedural requirements for
disposal of interests |n tate lands for leasing, exPIoratlon and development of natural resources,
(|||f the granting of exploration incentive Credits against tax ob||Pat|ons or the State’s royalty
interest (but not ASRC's royalty interest), or (iv) other exercise of the State’s taxing power.'



Why does the legislature have to approve this settlement? It doesn't approve most
settlements.

First, the setdement requires the state to conve%,a CPornon of its mineral interest to ASRC.
Alienadon of the state’s mineral interest is prohibited by Secdon 6(? of the Alaska Statehood
Act In 1976, however, Congress amended Secdon .22(f? of ANCSA o permit the state to enter
into exchan?es of land "for the purpose of effecting land consolidations or to facilitate the
management or development of the land, or for other public purposes." Exchanges must be of
equal value unless found to be in the public interest "by the appropriate Secretary." The United
States has confirmed that its consent to the exchan(T]e IS not required and that the requirements
of Secdon '6(('1) of the Statehood Act and 22{]‘) of ANCSA will be satisfied as long as the
legislature finds the exchange to be in the public interest. ¢

Seconi, AS 38.50 which provides authority for exchanges of interests in state lands does not
provide an appropriate vehicle for the setdement of litigation. Among other things, Chapter 50
contemplates a voluntary exchange for equal values, and requires appraisals and a Series of public
hearings on proposed exchanges. Although the state and ASRC believe that the consideration
Plven and received in the exchange is roughly equal, no effort has heen made to appraise the
ands. The terms of the exchange are influenced by factors other than land values (which are
highly speculative, in any even%,mcludmg each side’s assessment of the risks of litigation.
Becalse the agreement does not it the process of AS 38.50, legislative approval provides the
authority necessary to effectuate the exchange.

Third, Article VIII, Section 10 of the Alaska Constitution requires that "[nLo disposals...of state
lands, or interests therein, shall be made without prior puh’ic notice and other safegiuards of the
?ubhc interests as may be prescribed by law." Public involvement in the setdement is provided
hrough the process of legislative ratification, in order to avoid any potential constitutional

infirmity.

How are funds accounted for? Does this settlement evade the legislature’s appropriation
authority? A

Funds accrumq to the state from oil and gas leases on state land 80 in part to the general fund
and in part to the permanent fund. Leases issued under the ASRC agreement are no different.
The agreement divides interests in land, but all revenue from the state’s interest belongs to the
state and is handled like "normal" state revenues. In addition, it is the lessee’s responsibility to
Pay the appropriate share direcdy to the state and to ASRC. This divided payment is unusual
of Alaska, but is a frequent occurrence in other parts of the United States whére land status is

more cc mplex.
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that lease happensrto be on fand that the s o stato) ~ $40 to ASRC. That $60

£ gasrevenues. Part goes to the general fund and part goes to
the permanent fund.





