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A M E N D M E N T

O F F E R E D  I N ^ T H E  S E N A T E  B Y  S E N A T O R  A D A M S

T O :  S B  163

P a g e  1, lin e  1, a fte r  " C o rp o ra tio n " :

In s e r t "a n d  th e  A la s k a  In d u s tr ia l D e v e lo p m e n t a n d  E x p o r t  A u th o r ity "

P a g e  2 , f o llo w in g  lin e  14 :

' In s e r t n e w  b i l l  s e c tio n s  to  re a d :

"* S e c .  2 . A S  44 .88.205  is  a m e n d e d  to  re a d :

S e c . 44 .88 .205 . C O M P L I A N C E  W I T H  E X E C U T I V E  [ O P E R A T I N G ]  B U D G E T  A C T :  

C O R P O R A T I O N  F I N A N C E S , (a ) T h e  [ F O R  F I S C A L  Y E A R S  B E G I N N I N G  A F T E R  

J U N E  30 , 1981 , T H E ]  o p e ra tin g  b u d g e t o f  th e  a u th o r ity  is  s u b je c t  to  A S  37.07  (E x e c u t iv e  B u d g e t  

A c t ) .

*  S e c .  3 . A S  44 .88.205  is  a m e n d e d  b y  a d d in g  a  n e w  s u b s e c tio n  to  re a d :

(b )  T o  fu r th e r  e n s u re  e ffe c t iv e  b u d g e ta ry  d e c is io n  m a k in g  b y  th e  le g is la tu re , th e  a u th o r ity

s h a ll

( 1)  a n n u a lly  re v ie w  th e  a u th o r ity ’ s a sse ts to  d e te rm in e  w h e th e r  a sse ts o f  th e  

a u th o r ity  e x ce e d  a n  a m o u n t re q u ire d  to  f u lf i l l  th e  p u rp o s e s  o f  th e  a u th o r ity  as d e fin e d  in  th is  

c h a p te r  d u r in g  th e  n e x t f is c a l y £ a r, in  m a k in g  its  re v ie w , th e  m e m b e rs  o f  th e  a u th o r ity  s h a ll a ls o  

d e te rm in e  w h e th e r , a n d  to  w h a t e x te n t, m o n e y  in  e x ce s s  o f  th e  a m o u n t re q u ire d  to  f u l f i l l  th e  

p u rp o s e s  o f  th e  a u th o r ity  d u r in g  th e  n e x t f is c a l y e a r  is  a v a ila b le  fo r  a p p ro p r ia tio n  b y  th e  

le g is la tu re  w ith o u t b re a ch in g  a n y  a g re e m e n t e n te re d  in to  b y  th e  a u th o r ity  o r  w ith o u t  m a te r ia lly  

im p a ir in g  the  o p e ra tio n s  o r  f in a n c ia l in te g r ity  o f  the  a u th o r ity ; a n d

( 2 )  p re s e n t to  th e  le g is la tu re  b y  Ja n u a ry  10 o f  e a ch  y e a r  a c o m p le te  a c c o u n t in g  

o f  a ll a sse ts  o f  th e  a u th o r ity  a n d  a  re p o rt o f  th e  re v ie w  a n d  d e te rm in a tio n  m a d e  u n d e r  ( 1)  o f  th is  

s u b s e c t io n ; th e  a c c o u n t in g  s h a ll b e  a u d ite d  b y  th e  a u d ito r  w h o  c o n d u c ts  th e  a u d it  re q u ire d  b y  

A S  44 .88.200  a n d  m u s t in c lu d e  a  f u ll  d e s c r ip tio n  o f  a ll lo a n  in te re s t a n d  p r in c ip a l p a y m e n ts  a n d  

p ro g r a m  re ce ip ts , in c lu d in g

-1-



- 
•

( A )  lo a n  co m m itm e n t fe e s  re ce iv e d  b y  o r  a c c r u e d  to  th e  a u th o r ity  d u r in g

th e  p r e c e d in g  f is c a l y e a r, a n d

( B )  a ll in c o m e  e a rn e d  o n  a sse ts o f  th e  a u th o r ity  d u r in g  th a t p e r io d ."

-2-
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I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S E V E N T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

BY SENATORS ADAM S, Pourchot

Introduced: 3/4/91
Referred: Finance

A BILL

A  FOR AN ACT ENTITLED

1 "An Act relating to the budget and finances of the Alaska Housing Finance Corporation."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 18.56.089 is  a m e n d e d  to  re a d :

4 Sec. 18.56.089. COMPLIANCE WITH EXECUTIVE BUDGET ACTi

5 CORPORATION FINANCES, (a) T h e  o p e ra tin g  b u d g e t o f  th e  co rp o ra tio n  is  s u b je c t to  th e

6 E x e c u t iv e  B u d g e t  A c t  ( A S  37 .07 ) .

7 (b) T o  fu r th e r  e n su re  e ffe c tiv e  b u d g e ta ry  d e c is io n  m a k in g  b y  th e  le g is la tu re , the

8 c o r p o r a tio n  s h a ll

9 ( 1)  a n n u a lly  re v ie w  th e  c o r p o r a t io n ’ s a ss e ts , in c lu d in g  th e  a sse ts  o f  th e  A la s k a

10 housing finance revolving fund under AS 18.56.082. to determine whether assets of the

11 corporation exceed an amount required to fulfill the purposes of the corporation as defined

12 in this chapter during the next fiscal year: in making its review, the board shall also

13 determine whether, and to what extent, money in excess of the amount required to fulfill

14 the purposes of the corporation during the next fiscal year is available for appropriation

SB0163a -1-
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bv the leg is la ture w ith o u t breaching any agreement entered in to  by the co rpo ra tion  o r
w it h o u t  m a te r ia lly  im p a ir in g  th e  o p e r a t io n s  o r  f in a n c ia l in te g r ity  o f  th e  c o r p o r a t io n : a n d  

£21 p re s e n t [ A  C O M P L E T E  A C C O U N T I N G  O F  A L L  A S S E T S  O F  T H E  

C O R P O R A T I O N ,  I N C L U D I N G  A S S E T S  O F  T H E  A L A S K A  H O U S I N G  F I N A N C E  

R E V O L V I N G  F U N D , ]  to  th e  le g is la tu re  b y  Ja n u a ry  10  o f  e a ch  y e a r a  c o m p le te  a c c o u n t in g  o f  

a ll a sse ts  o f  th e  c o r p o r a t io n , in c lu d in u  a ss e ts  o f  th e  A la s k a  h o u s in g  f in a n c e  r e v o lv in g  fu n d  

u n d e r  A S  18 .56 .082 , a n d  a  r e p o r t  o f  th e  r e v ie w  a n d  d e te r m in a t io n  m a d e  u n d e r  ( 1)  o f  th is  

s u b s e c t io n : th e  [. T H E ]  a c c o u n t in g  s h a ll b e  a u d ite d  b y  a n  in d e p e n d e n t o u ts id e  a u d ito r  a n d  

m u s t  [ S H A L L ]  in c lu d e  a f u ll  d e s c r ip tio n  o f  a ll m o rtg a g e  lo a n  in te re s t a n d  p r in c ip a l re p a y m e n ts  

a n d  p ro g ra m  re ce ip ts , in c lu d in g

( A )  m o rtg a g e  lo a n  c o m m itm e n t fe e s  [ ,]  re ce iv e d  b y  o r  a c c r u e d  to  th e  

c o r p o r a tio n  d u r in g  th e  p re ce d in g  f is c a l y e a r, a n d

( B )  a ll in c o m e  e a rn e d  o n  a sse ts o f  th e  co r p o r a tio n  d u r in g  th a t p e r io d , 

in c lu d in g  e a rn in g s  o n  assets o f  th e  sta te  a ss is te d  m o rtg a g e  fu n d .

-2-
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Official Bi :iness

A l a s k a  i t a t e  S e g i a l a t u r c

A 1  A d a m s

District L

M arch 8 , 1991

O U T  O F SESSION 
P.O. Box 333 

Kotzebue, Alaska 99752 
(907)442-3245

3111C  Street 
Anchorage, Alaska 99503 

(907)561-7622

W HILE IN SESSION 
P.O. Box V  

State Capitol 
Juneau, Alaska 99811 

(907)465-3707

T O :

FROM:

R E :

Sen. Pourchot, Co-Chairm an 
Sen. Kerttula, Co-Chairm an 
Senate F inance Com m ittee

Senator A1 Adams '
i

SB 163

A '

I would appreciate it if you would please schedule SB 163 for a 
hearing in the Senate Finance Committee.

Under current law AHFC is subject to the Executive Budget Act and is 
required to present a com plete audited accounting of assets to the 
L egislature by January 10 of each year.

SB 163 w ould not change these requirem ents, but would require 
AHFC to also determ ine whether, and to what extent, the Corporation 
has excess assets. AHFC would notify the legislature on the amount 
needed to fu lfill the purposes o f the corporation and the amount, if 
any, that was available for appropriation by the Legislature w ithout 
dam aging the financial integrity  of the corporation.

Your attention to this m atter is much appreciated.
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OANICL A. GCRCTY 
ROBERT L. GAITAUOH 
•TCPHCN M ELLIS 
CLAY A. YOUNO 
WILLIAM C. MOSELEY 
MARC O. BONO

DELANEY. WILES. HAYES. REITMAN ft BRUBAKER. INC.
A T T O R N E Y S  A T  L A W  

■U1TK «00 
1007 WKIT 3no AVKNUC 

A N C H O RA G E .  A LA SKA  9BS01-1090 
TELEPHONE 279*3901 
TELECOPIER 277*1331 

A r e a  C o d e  907 
TELEX 29*477

January 11, 1990

J. D. CELLARS 
JAMES S. FRIDCRICI 
ANDREW GUIOI 
DEBORAH K IVY 
DONALD C. THOMAS 
JILL E. MICKELSEN 
HOWARD A. LAZAR 
TIMOTHY J. LAMB 

or COUNSEL 
JAMES J. DELANEY 
EUGENE r. WILES

James A. Gibson 
Project Director 
Ernst & Young

Dear Mr. Gibson:

You have requested our opinion as to certain matters 
pertaining to your consulting contract with the Alaska Housing 
Finance Corporation ("AHFC").

In responding to your queries, we have performed extensive 
legal research including a thorough review of relevant provisions 
of the United States and Alaska Constitutions, provisions of the 
Alaska Statutes, together with numerous cases Interpreting such 
constitutions and statutes, other judicial authorities and 
commentaries. We find that most of the issues raised in your
queries have not been ruled upon by either the Alaska Supreme Court 
or other courts of last resort.

We have endeavored to provide you with our best legal analysis 
of the issues presented by your queries and with our view of the 
likely outcome if the issues were presented to the Alaska Supreme 
Court.

The attached format follows the organization of the queries 
which you presented.

STATEMENT OF QUERIES PRESENTED

GENERAL

Define AHFC. Is it unique from other Alaska state 
agencies (e.g., Alaska Railroad Corporation)? Is AHFC 
different from a private corporation?

Under the existing statutes, does AHFC have the power and 
authority to issue revenue bonds as to a specifically 
identified group of mortgages?
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Are there any legal constraints to establishing a new 
agency to implement only the original legislative intent 
programs of AHFC?

Can the legislature by appropriate legislative enactment 
exempt AHFC from the provisions of the Executive Budget 
Act?

5. (a) Can the legislature by appropriate legislative
enactment terminate the AHFC taxable bond program?

(b) Can the legislature by appropriate legislative
enactment terminate the AHFC tax-exempt bond 
program?

(c) Can the legislature by appropriate legislative
enactment terminate the tax-exempt veterans mortgage 
bond program?

6. Can specific AHFC programs be removed from AHFC and
incorporated into a new entity?

7. What legal constraints are there to modifying the public 
corporation status of AHFC so that it functions like a 
private corporation, but still is a state organization?

I I .  T R A N S F E R  O F  A S S E T S

1. Can the state legally expropriate funds from AHFC?

2. Does AHFC have any legal responsibility to provide a 
return on capital to the state?

3. Can the legislature direct AHFC to purchase specific
assets?

4. (a) Will an extraction of any, but not substantially
all, unrestricted or unpledged assets from AHFC by 
the state give rise to a valid claim by bondholders 
against the state?

(b) Will an extraction of any, but not substantially
all, restricted or pledged assets from AHFC by the 
state give rise to a valid claim by bondholders 
against the state?
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(c) Will an extraction of substantially all the assets 
from AHFC by the state give rise to a valid claim 
by bondholders against the state?

5. Are there any legal grounds for AHFC to compel the state 
to appropriate or transfer funds to AHFC?

6. If AHFC, pursuant to legislative enactment, purchases
loans from the HAD program, is the application of
payments of principal and interest received on such loans 
restricted to making future HAD loans?

III. SUBSIDY

1. If the interest reduction subsidy is legislatively 
eliminated as of June 30, 1990, can the proceeds of bonds 
sold prior to this date be used to finance loans under 
the new legislation?

2. Can AHFC change the eligibility requirements for loans 
made from bond proceeds, if the bonds are already sold?

3. Are there legal constraints to discontinuing or
diminishing the interest rate subsidy by appropriate
legislative enactment?

4. What legally needs to be done to implement a change in 
the interest rate subsidy?

5. Is AHFC an unlawful monopoly in restraint of trade
because of its market position?

IV. CHANGE OF OWNERSHIP

1. Are there any legal constraints to:

(a) AHFC issuing and selling common stock in AHFC, 
thereby transferring 100% of ownership and control 
of AHFC to a private party?

(b) AHFC selling all assets?

(c) AHFC selling its REO disposition operation to a 
private party?

(d) AHFC selling loans within a bond program, i.e., 
where loans have been pledged as collateral?
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(e) AHFC selling a loan not used as collateral for a 
specific loan program?

2. Are there legal constraints to AHFC entering into a 
partnership?

a k a l y s ib

I. GENERAL

1. Define AHFC. Is it unique from other Alaska state 
agencies (e.g.. Alaska Railroad Corporation)? Is AHFC 
different from a private, corporation?

AHFC is a public corporation created pursuant to statute as 
opposed to a private corporation which is created by the issuance 
of a certificate of incorporation by the State of Alaska upon the 
filing of articles of incorporation. AHFC has neither articles of 
incorporation nor a certificate of incorporation.

AHFC is a separate legal entity; however, this separate legal 
existence serves only to accommodate a centralized business-type 
of corporate management and the isolation of certain state 
activities within a functioning unit. The essential test to 
determine whether an entity such as AHFC is a state agency is the 
financial nexus between the entity and the State of Alaska and the 
actual control or lack of control of the entity by the State of 
Alaska. Various factors are applied in determining the actuality 
of financial nexus or dependency and control. "An administrative 
agency may be called a commission, board, authority, bureau, 
office, officer, administrator, department, corporation, 
administration, division or agency. Nothing of substance hinges 
in the choice of name. . . . "  Alaska State Housing Authority v. 
Dixon. 496 P. 2d 649, 651 (Alaska 1972) quoting 1 K. Davis,
Administrative Law, § 1.01, at 1 (1958) (emphasis added). The 
Alaska Supreme Court has expressly stated that independent 
corporate status does not prevent a finding of state agency. 
Alaska Commercial Fishing & Agriculture Bank v. O/S Alaska Coast. 
715 P.2d 707, 711 (Alaska 1986). Rather, the court considers a 
state agency's separate corporate status as a neutral factor. Id. 
at 710.

While the Alaska Supreme Court has repeatedly stated that a 
determination of whether an entity is a state agency depends on the
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particular facts and circumstances presented and the purpose of 
the inquiry, certain factors have been consistently applied by the 
Alaska Supreme Court in determining status. These factors, 
referred to as the "DeArmond factors", balance an entity's 
authority against the state's retained control. The factors 
considered include: (a) whether the creation and funding of the
agency fulfilled a public purpose, (b) whether the statute 
expressly locates the agency within a department, (c) the 
submission of annual reports to the state, (d) certified copies of 
minutes sent to the governor, (e) appointment by the governor of 
at least some of the board of directors, (f) financial 
contributions by the legislature to the annual budget, and (g) any 
additional controls retained by the state. Alaska Commercial 
Fishing & Agriculture Bank f"CFAB"]. supra at 709-712 citing 
DeArmond v. Alaska State Development Corp.. 376 P.2d 717 (Alaska 
1962), Walker v. Alaska state Mortgage Ass'n. 416 P.2d 245 (Alaska 
1966), Alaska State Housing Authority v. Dixon, supra. Alaska State 
Operated School System v. Mueller. 536 P.2d 99 (Alaska 1975).

AHFC has characteristics similar to other public corporations 
which have previously been determined to be "state agencies" in 
other contexts in the aforementioned cases. See also University 
of Alaska v. National Aircraft Leasing. Ltd.. 536 P.2d 121 (Alaska 
1975).

In addition to state controls over AHFC, constitutional 
concerns also weigh in favor of the status of AHFC as an agency 
rather than an entity with complete autonomy from the state. The 
Alaska Constitution requires substantial ties between a public 
corporation and the executive branch. The Alaska Constitution 
provides that all executive and administrative functions shall be 
placed within not more than 20 principal departments and that each 
department shall be under the supervision of the governor. Alaska 
Const., article III, sections 22 and 24. If AHFC is regarded as 
an entity with complete autonomy entirely independent from the 
State of Alaska, as opposed to an agency, a constitutional 
challenge would foreseeably be mounted against the statute creating 
AHFC on the basis that it attempts to create an overly independent 
agency in violation of article III, sections 22 and 24, of the 
Alaska Constitution. Article III, section 22 states:

All executive and administrative offices, departments, 
and agencies of the state government and their respective 
functions, powers, and duties shall be allocated by law 
among and within not more than twenty principal 
departments, so as to group them as far as practicable 
according to major purposes. Regulatory, quasi­
judicial, and temporary agencies may be established by
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law and need not be allocated within a principal
department.

Article III, section 24 states:
>

Each principal department shall be under the supervision
of the governor.

Pursuant to statute, AHFC is expressly located within the 
Department of Revenue. AS 18.56.020. Executive controls over AHFC 
are present which were also found to exist in the above-referenced 
cases. The express classification of AHFC within the Department 
of Revenue weighs in favor of a determination that AHFC is an 
instrumentality or agency of the state as opposed to being an 
entity which is "independent" of the state. Further, AHFC does 
not appear to fall within one of the three exceptions to the 
constitutional requirement that all agencies of the state be 
allocated within twenty principal departments. See Walker, supra. 
at 249, n. 11, wherein the Alaska Supreme Court affirmed the 
determination that Alaska State Mortgage Association (ASMA) was not 
an agency independent of the state and that ASMA was not a 
regulatory, quasi-judicial, or temporary agency of the state within 
the exceptions provided under article III, section 22 of the Alaska 
Constitution.

AHFC is unique from other state agencies in the sense that it 
is performing unique public purposes in the provision of housing 
to residents of the state through mortgage loan subsidies.

AHFC is significantly different from a private corporation in
that:

(a) A private corporation has shareholders, AHFC has no
issued or outstanding stock. However, the courts 
generally state that the "interests" in public
corporations are held by the state. The term "interests" 
being used in place of references to the rights of 
shareholders.

(b) The board of directors of a private corporation are
elected by the shareholders. The board of directors of
AHFC consist of five members who all are, in effect, 
appointed by the governor.

(c) The board of directors of a private corporation generally 
have a duty to apply the assets and funds of the 
corporation with a view towards earning a profit and 
providing a return to the shareholders. The board of
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directors of AHFC, on the other hand, has a duty to apply 
the funds and assets of AHFC in fulfillment of the public 
purposes for which the entity was created and to specific 
programs adopted by legislative enactment.

AHFC would seem to be different from the Alaska Railroad. 
While the Alaska Railroad is also a public corporation, its purpose 
is generally to provide a reliable, safe and efficient means of 
transportation throughout the railbelt, and also to be self- 
sustaining (AS 42.40.100) and presumably generate a profit if 
possible.

2. Under existing statutes, does AHFC have the power and 
authority to issue revenue bonds as to a specifically 
identified group of mortgages?

It would seem that under the presently existing statutes AHFC 
does have the authority to issue limited purpose obligations in the 
form of revenue bonds as to a specifically identified group of 
mortgages.

Alaska Statute 18.56.110(f) provides that AHFC has the power 
to pledge to any payment or purpose all or any part of its revenues 
to which its right then exists or may thereafter come into 
existence. Under such provision AHFC could determine to pledge the 
revenues from a specifically identified group of mortgages as a 
source of payment of limited purpose obligations or "revenue 
bonds".

We have considered AS 18.56.110(b) which provides:

The principal and interest on these bonds or notes, 
except state guaranteed bonds, is payable from 
corporation funds, excluding funds in the housing 
development fund, (emphasis added);

and AS 18.56.170 which provides:

Obligations issued under the provisions of this chapter 
other than state guaranteed obligations do not constitute 
a debt, liability or obligation of the state or of any 
political subdivision of the state or a pledge of the 
faith and credit of the state or of a political 
subdivision but are payable solely from the revenue or 
assets of the corporation. (Emphasis added.)
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It would seem that the provisions of AS 18.56.170 and 
18.56.110(b) are provisions of liability limitation in the sense 
that they seek to limit the recourse of bondholders to AHFC funds, 
revenues, or assets as opposed to limiting the power of AHFC to 
issue limited purpose obligations which appears to be generally 
granted in the statute.

As a practical matter, we would recommend specific enabling 
legislation as to limited purpose obligations to remove any doubt 
as to the authority to issue such bonds and enhance the 
marketability of such bonds.

It appears that revenue bond funds are not subject to 
expropriation and are therefore an exception to the constitutional 
prohibition against dedicated funds.

3. Are there anv legal constraints to establishing a new 
agency to implement only the original legislative intent 
programs of AHFC?

Focusing only on the transfer of "original legislative intent 
programs" presently administered by AHFC to a new agency, we find 
no constitutional impediments under either the United States or the 
Alaska Constitutions. By appropriate legislative enactment a new 
state agency could be created and the implementation and 
administration of the "original legislative intent programs" could 
be transferred to such agency. AHFC, being a state agency (see 
discussion under 1.1 above), could not itself create such a new 
state agency and transfer to it the "original legislative intent 
programs". While a private corporation might create a subsidiary 
corporation and spin-off a division or branch into such a new 
corporate entity, such action is not within the power or authority 
of AHFC because while it is a public corporation i ; remains a state 
agency.

It would also seem that the governor would have the power by 
executive order to create a new state agency to implement the 
"original legislative intent programs" of AHFC. However, because 
AHFC was originally charged with the implementation and
administration of such programs by legislative enactment, such
changes would "require the force of law" and pursuant to article
III, section 23, of the Alaska Constitution be subject to 
legislative approval. The case of Suber v. Alaska State Bond
Committee. 414 P.2d 546 (Alaska 1966) would seem to so indicate.

The rights of bondholders must also be considered in regard 
to such restructuring. While legislative enactment would effect
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such restructuring, the transfer of program and assets from AHFC 
may be a technical breach of outstanding bond indentures. Consent 
of bondholders should be sought to avoid the potential of such a 
challenge and would seem likely obtainable in the context of an 
economically viable plan of restructuring.

4. Can the legislature bv appropriate legislative enactment 
exempt AHFC from the provisions of the Executive Budget 
Act?

The legislature by appropriate legislative enactment may 
exempt AHFC from the provisions of the Executive Budget Act.

Legislative enactment has previously exempted at least one 
public corporation from the provisions of the Executive Budget Act 
(AS 37.07.10-37.07.130). The Alaska Railroad Corporation is a 
public corporation, an instrumentality of the state within the 
Department of Development. It is stated to have a legal existence 
independent and separate from the state (AS 42.40.010). In AS 
42.40.920 the legislature has specifically exempted the Alaska 
Railroad Corporation from the provisions of the Executive Budget 
Act.

The legislature appears to have indicated past legislative 
intent that it could include or exempt AHFC from the application 
of the Executive Budget Act. The Executive Budget Act was enacted 
in 1970 (Ch. 188, § 4, SLA 1970). However, it was not until 1980 
that the legislature enacted AS 18.56.089 specifically making the 
operating budget of AHFC subject to the Executive Budget Act for 
fiscal years beginning after June 30, 1981 (Ch. 106, § 20, SLA 
1980).

5. (a) Can the legislature bv appropriate legislative
enactment terminate the AHFC taxable bond program?

The legislature may by appropriate legislative enactment 
terminate the AHFC taxable bond program. This program is generally 
established under AS 18.56.098(a). While AHFC has the authority 
to adopt regulations implementing the taxable! bond program, it 
cannot unilaterally terminate the program without appropriate 
legislative enactment.
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5. (b) £ao tfce legislature bv appropriate legislative
finastssnt terminate the AHFC tax-exempt bond
PJ.pq r .flm ?

The legislature may by appropriate legislative enactment
terminate the tax-exempt bond program. The AHFC tax-exempt bond 
program is likewise referenced in AS 18.56.098 and it would
likewise seem that AHFC is without the power to unilaterally
terminate the program without appropriate legislative enactment.

5. (c) Can the legislature bv appropriate legislative
enactment terminate the tax-exempt veterans mortgage 
bond program?

The legislature may by appropriate legislative enactment
terminate the tax-exempt veterans mortgage bond program.

We note that in 1982 article IX, section 8, of the Alaska 
Constitution was amended to permit the issuance of state debt 
(general obligations) authorized by law for housing loans for
veterans. However, state statutes authorize and create the tax- 
exempt veterans mortgage bonds program (AS 18.56.098(g) and AS 
18.56.101). Accordingly, the legislature by appropriate 
legislative enactment may terminate the tax-exempt veterans 
mortgage bond program. Since the program is referenced in the 
state statutes, it would seem AHFC unilaterally is without the 
power to terminate the program without appropriate legislative 
enactment.

i
6. Can specific AHFC programs be removed from AHFC and 

incorporated into a new entity?

Specific AHFC programs may be removed from AHFC and 
incorporated into a new entity by appropriate legislative enactment 
or executive order (see discussion under 1.3. above). The governor 
is without power to transfer programs to a private entity and while 
the legislature may do so by proper legislative enactment, it must 
be for a valid public purpose (see discussion under IV. below).

Again, the rights of bondholders must be considered as to any 
such restructuring. (See discussion under 1.3. above.)

It is relevant to note that in 1981 amendments changed CFAB's 
organic act. Ch. 109, §§ 2 and 3, SLA 1981. The legislature
deleted from former AS 44.81.010(a) the language which stated:



D elaney. W iles. H ayes. R eitman a B r u b a k e r. In c .

James A. Gibson 
January 11, 1990 
Page 11

The bank is a public corporation and government 
instrumentality in the Department of Commerce and 
Economic Development, but also has a legal existence 
independent of and separate from the state.

Also deleted by the 1981 amendments was the language that the 
exercise by the bank of its powers is considered "an essential 
governmental function of the state." The 1981 amendments also 
stated that CFAB employees were not state employees and that CFAB 
directors were not to be reimbursed as though they were members of 
state boards. CFAB is owned by its members. The state owns non­
voting stock which CFAB is obligated to repurchase. AS 44.81.010, 
44.81.220. Thus, although CFAB was created by the state, it will 
ultimately be privately owned. However, the exercise by the bank 
of the powers conferred to it continue to be considered to be for 
a public purpose.

7. What legal constraints are there to modifying the public
corporation status of AHFC so that it functions like a 
private corporation, but still is a state organization?

Generally, the state may not transfer the assets of AHFC other 
than for a valid public purpose.

It would seem that, subject to the rights of bondholders (see 
discussion under 1.3. above), by proper legislative enactment a 
private corporation could be created and all of the stock of the 
private corporation held by the State of Alaska as the sole 
shareholder of the corporation. The assets of AHFC could then be 
transferred to the private corporation. This would seem to be a 
change in form rather than substance in that the new so-called 
"private" corporation would, in effect, still be a public 
corporation and state agency because it would continue to serve a 
public purpose, the directors of the corporation would continue to 
be appointed by the State of Alaska, an annual report would be due 
the State of Alaska as the sole shareholder of the corporation, and 
substantial assets of the corporation would seem to remain 
dedicated to the purposes for which AHFC was established and those 
assets would serve as collateral for outstanding bonds.

Any transfer of outstanding shares to a third party would have 
to be for a valid public purpose and the modification itself 
seemingly would have to also be for a valid public purpose. (See 
discussion under IV.l. below.)

AHFC presently has no responsibility to operate on a self- 
sustaining basis or to yield a profit. It would appear somewhat
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inconsistent with the purposes for which AHFC was organized and 
with the loan subsidy program. It would seem however, that the 
legislature could by proper legislative enactment, simply provide 
for an interest rate subsidy without unjust discrimination and 
otherwise require that AHFC seek to operate on a self-sustaining 
and profit-making basis.

II. TRANSFER OF ASSETS

l. Can-the state legally expropriate funds from AHFC?

AHFC is a state agency (see discussion under I. l. above) 
and is subject to the Executive Budget Act (AS 37.07.010- 
37.07.130). As such AHFC is subject to expropriation of its funds.

We have considered whether the holdings in DeArmond and 
Walker, supra, compel a conclusion that the state is without power 
to expropriate monies from the AHFC revolving loan fund (AS 
18.56.82). We conclude that such cases do not so hold. In 
DeArmond. at 722, the court implicitly held that funds generated 
from the sale of bonds by the Alaska State Development Corporation 
(ASDC) were not public funds in the limited context of considering 
whether the issuance of bonds by ASDC constituted either a transfer 
of public funds in violation of article IX, section 6, of the 
Alaska Constitution or the use of public credit for other than a 
public purpose likewise in violation of such constitutional 
provision. The court held that the issuance of the bonds did not 
constitute the transfer of public funds stating that "it is clear 
enough that .its (ASDC's) objective must be accomplished without the 
use of public funds and state credit." No statement is made by the 
court as to whether the proceeds of the ASDC bonds were either 
funds of the State of Alaska or were subject to expropriation. In 
DeArmond the court did not so state, but apparently was also 
considering article IX, section 8, of the Alaska Constitution. 
That is, whether the bonds of ASDC constituted debts of the state 
within the scope of such provision.

In Walker, the court again considered whether bonds issued by 
the Alaska State Mortgage Association were debts of the state 
within the scope of article IX, section 8, of the Alaska 
Constitution. The Walker court referred to DeArmond as concluding 
that funds realized through the sale of ASDC bonds did not 
constitute debts of the state and that the proceeds of the bonds 
were not public funds. Again, there is no ruling whether the funds 
were funds of the State of Alaska or whether the funds were subject 
to appropriation by the State of Alaska.

While the earlier cases of National Bridges v. Alaska Housing 
Authority. 375 P.2d 696 (Alaska 1962), Aircraft Leasing. Walker.

l-a
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DeArmond. and Dixon, supra, were arguably not completely definitive 
as to the status of AHFC as a state agency, (which arguably, but 
not necessarily might suggest that the funds of AHFC were or were 
not subject to expropriation), the recent CFAB case when compared 
to the earlier referenced rulings, seems to clearly indicate AHFC 
is a state agency. Such status serves to further support the 
conclusion that the funds of AHFC are subject to expropriation by 
the State of Alaska.

AHFC has entered into covenants to replace from its general 
funds any deficiencies in pledged mortgage loan funds, that is to 
draw from the revolving loan fund to maintain collateral at a given 
level to secure outstanding bonds. However, su^h covenants on the 
part of AHFC cannot impede or frustrate the power of the 
legislature and governor to appropriate such funds even though the 
appropriation of such funds may result in a technical violation of 
the covenants by AHFC if it is not otherwise able to maintain such 
levels of collateral.

Such conclusion is required by article IX, section 8, of the 
Alaska Constitution as well as other provisions of the Alaska 
Constitution.

The power to appropriate is vested in the governor and the 
legislature under article IX, section 12, of the Alaska 
Constitution. Section 13 of article IX would be violated if the 
provisions of AHFC covenants as to the potentiaj use of the 
revolving loan fund are held to be paramount over the power of the 
governor and the legislature to appropriate. Section 13 provides 
that no obligation for the payment of money shall be incurred 
except as authorized by law. _____

Article IX, section 7, of the Alaska Constitution should also 
be considered in determining whether the legislature has the power 
to expropriate from the AHFC revolving loan fund. To hold that the 
legislature did not have such power and that the bond covenants of 
AHFC are paramount would in effect permit AHFC to dedicate funds 
in violation of such section to at least the extent that the source 
of the funds could be initially traced to state appropriations.

MK Engineering Co. v. Alaska Power Authority. 662 F.Supp. 303 
(D. Alaska 1986), would also suggest the revolving loan fund was 
subject to expropriation by the state and that a contrary result 
would violate article IX, section 7, of the Alaska Constitution.

While our view is as set forth above, it is simply our view 
as legal technicians. We would recommend that appropriate 
consideration be given to the foreseeable impact or reaction in the
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market place to any expropriation of the AHFC funds and that in 
connection with any such expropriation, consideration also be given 
to adopting specific enabling legislation which might provide 
appropriate assurances to bondholders and protect the future 
marketability of AHFC obligations.

2.• Does AHFC have any legal responsibility to provide a 
££tjy.cn-QD. ..to., the..state?

AHFC has no legal responsibility to provide a return on 
capital to the State of Alaska. AHFC is charged with the public 
purpose of assisting in the provision of housing in certain areas 
and circumstances and is not required to operate on a self- 
sustaining basis. AHFC may not waste its assets, but must apply 
them to the purposes for which it was created.

3. Can the legislature direct AHFC to purchase specific
assets?

The legislature may direct AHFC to purchase specific assets 
so long as there is a valid public purpose served by the purchase 
of such assets.

4. (a) Will an extraction of any, but not substantially
all, unrestricted or unpledged assets from AHFC bv 
the state give rise to a valid claim bv bondholders 

; against the state?

Bondholders would not have a valid claim against; the state by 
virtue of an extraction by the state in the exercise of its powers 
of appropriation of any unrestricted assets from AHFC.

It is our understanding the only state guaranteed bonds which 
have been issued by AHFC are qualified veterans mortgage bonds 
which were authorized by constitutional amendment in 1982. With 
that exception, the bonds issued by AHFC are payable solely from 
the revenue or assets of AHFC and neither the faith and credit nor 
the taxing power of the state is pledged to the payment of such 
bonds (AS 18.56.170).

Some of the indenture covenants and related documents of 
obligation and security may well require AHFC to maintain given 
levels of certain unpledged assets. Accordingly, while bondholders 
may have a valid claim against AHFC due to such extraction, 
depending upon the specific language of the various trust indenture
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covenants, b o n d h o l d e r s  w o u l d  not h a v e  a c l a i m  for s u c h  b r e a c h  of 
c o v e n a n t  a g a i n s t  the state.

4. (b) Will an e x t r a c t i o n  of anv. but not s u b s t a n t i a l l y
all, r e s t r i c t e d  o r  p l e d g e d  a s s e t s  from A H F C  bv the 
s t a t e  g i v e  ri se t o  a v a l i d  c l a i m  b v  b o n d h o l d e r s  
aa a  jps.t._t h g_g,ta-tg?

B o n d h o l d e r s  w o u l d  n o t  h a v e  a v a l i d  c l a i m  a g a i n s t  the S tate  of 
A l a s k a  b y  v i r t u e  of t he e x t r a c t i o n  of a p l e d g e d  a s s e t  from A H F C  by 
the S t a t e  of Alaska.

T h e  a n a l y s i s  u n d e r  I I . 4 . (a) a b o v e  applies. The state has the 
p o w e r  to a p p r o p r i a t e  the funds a n d  a s s e t s  o f  A H F C  d e s p i t e  the fact 
t h a t  the a ss ets m a y  h a v e  b e e n  s p e c i f i c a l l y  p l e d g e d  b y  AHFC. T h e  
e x t r a c t i o n  of a p l e d g e d  a s s e t  by t h e  s t a t e  from A H F C  w o u l d  gi ve 
rise to a v a l i d  c l a i m  a g a i n s t  A H F C  b y  b o n d h o l d e r s  to w h o m  the asset 
had b e e n  pledged. It w o u l d  seem, however, t h a t  this  c l a i m  can be 
s a t i s f i e d  o n l y  to the e x t e n t  of t h e  u n r e s t r i c t e d  a s s e t s  of A H F C  and 
d o e s  n o t  c o n s t i t u t e  a v a l i d  c l a i m  a g a i n s t  t h e  state. T h i s  is not 
to s u g g e s t  t h a t  such an e x t r a c t i o n  w o u l d  n e c e s s a r i l y  be a p r u d e n t  
e n d e a v o r  or w i t h o u t  s i g n i f i c a n t  n e g a t i v e  i m p a c t  on th e future sale 
of b o n d s  b y  t h e  state, its p o l i t i c a l  s u b d i v i s i o n s  o r  AHFC.

4. (c) Will an e x t r a c t i o n  of s u b s t a n t i a l l y  all the a s sets
from A H F C  bv the s tate g i v e  rise to a v a l i d  c l a i m  
bv b o n d h o l d e r s  a g a i n s t  the s t a t e ?

T h e  e x t r a c t i o n  of all or s u b s t a n t i a l l y  all the p l e d g e d  a n d  
u n p l e d g e d  a s s e t s  of A H F C  a w a y  f r o m  A H F C  b y  t h e  S t a t e  of A l a s k a  
w o u l d  g i v e  rise to s u b s t a n t i a l  c l a i m s  b y  b o n d h o l d e r s  a g a i n s t  the 
S t a t e  of A l a s k a  w h i c h  w o u l d  l i k e l y  be upheld.

T h e  A H F C  b o n d i n g  s t a t u t e  s p e c i f i c a l l y  p r o v i d e s  t h a t  t h e  c r e d i t  
of the s t a t e  is not p l e d g e d  as t o  A H F C  b o n d s  e x c e p t  as t o  state 
g u a r a n t e e d  b o n d s  w h i c h  p r e s e n t l y  w o u l d  o n l y  i n c l u d e  t h e  V A  bonds 
d e s c r i b e d  a b o v e  (AS 18.56.170). However, t h e  f i n a n c i a l  s t a t e m e n t s  
of A H F C  i n d i c a t e  t h a t  a s u b s t a n t i a l  p o r t i o n  of its a s s e t s  h a v e  b e e n  
p l e d g e d  as c o l l a t e r a l  f o r  i s s u a n c e  of o u t s t a n d i n g  bonds. Further, 
s t r i n g e n t  c o v e n a n t s  h a v e  b e e n  u n d e r t a k e n  b y  A H F C  as t o  t he 
m a i n t e n a n c e  of c e r t a i n  a s s e t  levels. It w o u l d  l i k e l y  b e  h e l d  th at 
there h a v e  b e e n  at least implicit, if n o t  express, c o n t i n u i n g  
promises, r e p r e s e n t a t i o n s ,  covenants, c on tracts, a n d  u n d e r t a k i n g s  
b y  the S t a t e  of A l a s k a  t h a t  the b u l k  o f  t h e  a s s e t s  o f  A H F C  w o u l d  
r e m a i n  a v a i l a b l e  for r e c o u r s e  b y  b o n d h o l d e r s  a n d  t hat 
b o n d h o l d e r s h a v e  r e l i e d  on same t o  t h e i r  detrim e n t .  Thus, in the 
c o n t e x t  of an e x t r a c t i o n  of all o r  s u b s t a n t i a l l y  all of the a ssets 
of A H F C  b y  the S t a t e  of Alaska, it w o u l d  s e e m  t h a t  b o n d h o l d e r s
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w o u l d  p r e v a i l  in t h e i r  claims a g a i n s t  t h e  s t a t e  at l e a s t  to the 
extent of the a s s e t s  extracted.

5. A r e  t h e r e  anv legal g r o u n d s  for A H F C  t o  compel the state 
to a p p r o p r i a t e  or t r a n s f e r  funds t o  A H F C ?

T h e r e  a r e  no legal g r o u n d s  for A H F C  t o  c o m p e l  t h e  s t a t e  to 
a p p r o p r i a t e  or t r a n s f e r  funds t o  M F C .  A H F C  is a s t a t e  a g e n c y  (see 
d i s c u s s i o n  u n d e r  1.1. above). It is n o t  a b r a n c h  of g o v e r n m e n t  
such as t h e  j u d i c i a r y  w h i c h  m i g h t  in a p p r o p r i a t e  c i r c u m s t a n c e s  
compel the a p p r o p r i a t i o n  to it oi: funds.

6. If AHFC. p u r s u a n t  t o  l e g i s l a t i v e  enactment, p u r c h a s e s
loans from the H A D  program, is t h e  a p p l i c a t i o n  of 
pa y m e n t s  of princ i p a l  and i n t e r e s t  r e c e i v e d  o n  such loans 
r e s t r i c t e d  to m a k i n g  f uture H A D  l o a n s ?

A H F C  c o u l d  not u n i l a t e r a l l y  a p p l y  p a y m e n t  of p r i n c i p a l  and 
interest on H o u s i n g  A s s i s t a n c e  L o a n  F u n d  (HAD) l o a n s  t o  o t h e r  than 
the p u r p o s e s  set forth in AS 1 8 . 5 6.210 (10). S u c h  p u r p o s e s  are to 
make f u r t h e r  H A D  loans in a c c o r d a n c e  w i t h  H A D  l o a n  c r i t e r i a  as they 
existed on J u n e  10, 1988.

Th e  l e g i s l a t u r e  and g o v e r n o r  c o u l d  a p p r o p r i a t e  s u c h  p a y m e n t s  
of p r i n c i p a l  and income to o t h e r  p u r p oses . F u r t h e r  l e g i s l a t i v e  
en a c t m e n t  c o u l d  r e m o v e  the r e s t r i c t i o n  cn A H F C  t o  m a k e  such 
ap p l i c a t i o n s  of p a y m e n t s  of p r i n c i p a l  and i n t e r e s t  on H A D  loans.

III. S U B S I D Y

1. If the interest r e d u c t i o n  s u b s i d y  is l e g i s l a t i v e l y  
e l i m i n a t e d  as of J u n e  30. 1990. c a n  the p r o c e e d s  of bo n d s  
sold p r i o r  to this d a t e  b e  u s e d  t o  f i n a n c e  loans u n d e r  
t h e  n e w  l e g i s l a t i o n ?

T h e  p r o c e e d s  of b o n d s  i ss ued p r i o r  t o  J u n e  30, 1990 m a y  by 
a p p r o p r i a t e  l e g i s l a t i v e  e n a c t m e n t  b e  d i r e c t e d  t o  b e  a p p l i e d  to 
finance loans u n d e r  t h e  n e w  l e gis lation. S u c h  appl ic a t i o n ,  
however, m a y  be a t e c h n i c a l  b r e a c h  of o u t s t a n d i n g  b o n d  indentures. 
Co n s e n t  of b o n d h o l d e r s  s h o u l d  b e  s o u g h t  t o  a v o i d  s u c h  a c h a l l e n g e  
and w o u l d  s e e m  likely o b t a i n a b l e  as t h e  e l i m i n a t i o n  of t h e  s u b s i d y  
w ould a p p e a r  to f u rt her e n h a n c e  t h e  e c o n o m i c  v i a b i l i t y  of A H F C  and 
the bond p r o g r a m s  involved.
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2. Can A H F C  c hange the e n q i , b i l l £ y ^ s q u i r e m e n t 3 _ f _ P r  loans 
m a d e  from bond, proceeds, if t h e  b o n d s . a r e  a l r e a d y  s o l d ?

W h e t h e r  A H F C  can s u b s e q u e n t l y  c h a n g e  the e l i g i b i l i t y  
r e q u i r e m e n t s  for loans m a d e  from b o n d  p r o c e e d s  w o u l d  d e p e n d  on the 
bond c o v e n a n t s  set forth w i t h i n  e a c h  p a r t i c u l a r  indenture. 
C h a n g i n g  a n  e l i g i b i l i t y  r e q u i r e m e n t  s u b s e q u e n t  to the sale of a 
p a r t i c u l a r  issue of b o n d s  may be a t e c h n i c a l  b reach of the 
p a r t i c u l a r  b o n d  indenture. C o n sent of b o n d h o l d e r s  s h o u l d  be s ought 
and a g a i n  w o u l d  s e e m  likely o b t a i n a b l e  if the e l i g i b i l i t y  
r e q u i r e m e n t s  w e r e  made more f i nanc ially stringent.

3. A r e  there legal c o n s t r a i n t s   d i s c o n t i nu i n g ., or
d i m i n i s h i n g  the interest r a t e — s u b s i d y .. by__ a p p r o p r i a t e  
l egislative  e n a c t m e n t ?

It is u n l i k e l y  any succe ssful c o n s t i t u t i o n a l  c h a l l e n g e  could 
be m a d e  to l e g i s l a t i o n  p r o s p e c t i v e l y  d i s c o n t i n u i n g  or d i m i n i s h i n g  
the i n t e r e s t  rate s u b s i d y  on new loans. Su ch l e g i s l a t i o n  could 
p o s s i b l y  r e s u l t  in a c o n s t i t u t i o n a l  c h a l l e n g e  b e i n g  b r o u g h t  on the 
basis that su ch l e g i s l a t i o n  v i o l a t e d  e i t h e r  the equal p r o t e c t i o n  
or due p r o c e s s  c l a u s e s  of the U n i t e d  S tat es and Alaska 
Consti t u t i o n s .

Equal P r o t e c t i o n .

T h e  g u a r a n t e e  of e q u a l i t y  of t r e a t m e n t  p r o h i b i t s  l e g i s l a t i o n  
wh i c h  d e n i e s  to one g r o u p  of p e r s o n s  t h e  e n j o y m e n t  of c e r t a i n  
r ights w h i c h  are a f f o r d e d  to a n o t h e r  group, if w h e n  c o n s i d e r i n g  the 
p u r p o s e  of t h e  legislation, t h e r e  is no r e a s o n a b l e  b a s i s  for the 
dispar ity. L e e q e  v. M a r t i n . 379 P . 2d 447, 452 (Alaska 1963).

It d o e s  n o t  a p p e a r  that c h a n g i n g  t h e  i n t e r e s t  rate s u b s i d y  
w o u l d  r e s u l t  in a n y  c l a s s i f i c a t i o n  of p e r s o n s  into s e p a r a t e  groups.

Eq u a l  p r o t e c t i o n  c laims u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  are 
m e a s u r e d  b y  a d i f f e r e n t  t e s t  t h a n  equal p r o t e c t i o n  c l a i m s  u n d e r  the 
U n i t e d  S t a t e s  Constitution.  State v. E r i c k s o n . 574 P . 2d 1 (Alaska 
1978) . In t h e  c o u r s e  of our  r e s e a r c h  w e  h a v e  e x a m i n e d  p o s s i b l e  
equal p r o t e c t i o n  c l a i m s  u n d e r  b o t h  th e U n i t e d  S t a t e s  a n d  A l a s k a  
C o n s t i t u t i o n s .  However, as it is o u r  v i e w  t h a t  d i s c o n t i n u i n g  or 
d i m i n i s h i n g  t h e  i n t e r e s t  rate s u b s i d y  w i l l  n o t  r e s u l t  in a 
c l a s s i f i c a t i o n  of persons, w e  a re not in this o p i n i o n  p r o v i d i n g  
f u r t h e r  a n a l y s i s  of equal p r o t e c t i o n  rulings.
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Due P r o c e s s .

P r o c e d u r a l  due p r o c e s s  (notice a n d  an o p p o r t u n i t y  t o  b e  heard) 
m a y  be d u e  to individuals  w h o  h a v e  l o a n  a p p l i c a t i o n s  p e n d i n g  w i t h  
A H F C  at t h e  t i m e  of t h e  e f f e c t i v e  d a t e  of a n y  l e g i s l a t i o n  
d i s c o n t i n u i n g  or d i m i n i s h i n g  the i n t e r e s t  r a t e  subsidy. T h i s  issue 
c a n  b e  a v o i d e d  b y  m a k i n g  t h e  n e w  l e g i s l a t i o n  a p p l i c a b l e  o n l y  to 
loan a p p l i c a t i o n s  r e c e i v e d  a f t e r  a g i v e n  date.

A s s u m i n g  t h e  issue is n o t  avoided, in o r d e r  for p r o c e d u r a l  due 
p r o c e s s  p r o t e c t i o n  to apply, t h e r e  m u s t  b e  s t a t e  a c t i o n  and the 
d e p r i v a t i o n  of an individual i n t e r e s t  of s u f f i c i e n t  i m p o r t a n c e  to 
w a r r a n t  c o n s t i t u t i o n a l  protection. N i c h o l s  v. E c k e r t . 504 P . 2d 
1359, 1362 (Alaska 1973). It is h i g h l y  q u e s t i o n a b l e  w h e t h e r  the 
i n t e r e s t  of one w h o  has a loan a p p l i c a t i o n  p e n d i n g  is s u f f i c i e n t  
to r e q u i r e  p r o c e d u r a l  due process.

A  p r o p e r t y  i n t erest invokes d u e  p r o c e s s  s a f e g u a r d s  w h e r e a s  a 
"mere e x p e c t a n c y "  h a s  b e e n  h e l d  n o t  e n t i t l e d  to d u e  p r o c e s s  
p rotection.  E s t a t e  of M i n e r  v. C o m m e r c i a l  F i s h e r i e s  Entry 
C o m m i s s i o n . 635 P . 2d 827, 829-30 (Alaska 1981).

In E s t a t e  of M i n e r , t he A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  the 
L p p l i c a n t ' s  i n t erest u n d e r  t h e  s c heme of t h e  L i m i t e d  E n t r y  A c t  (AS 
16.43. 010- 1 6 . 4 3 . 9 9 0 )  r e p r e s e n t e d  a p r o p e r t y  i n t e r e s t  e n t i t l e d  to 
due p r o c e s s  pro tection. In so h o l d i n g  the c o u r t  c l e a r l y  s t a t e d  t h a t  
not e v e r y  a p p l i c a t i o n  for a sta te b e n e f i t  r e p r e s e n t s  a p r o p e r t y  
inter e s t  e n t i t l e d  to due p r o c e s s  p r o t e c t i o n .  Id. at 831.

In State. D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  v. U n i v e r s a l  
E d u c a t i o n  S o c i e t y . 583 P . 2d 806, 809 (Alaska 1978), t h e  A l a s k a
S u p r e m e  C o u r t  d e t e r m i n e d  t h a t  an a p p l i c a t i o n  for a m i n i n g  l e a s e  was 
not a p r o p e r t y  i n t e r e s t  e n t i t l e d  to d u e  p r o c e s s  safeguards.

Seemingl y, a loan a p p l i c a t i o n  w o u l d  b e  m o r e  a c c u r a t e l y  
c h a r a c t e r i z e d  as a "mere e x p e c t a n c y "  as o p p o s e d  to a v e s t e d  
p r o p e r t y  r i g h t  and a loan a p p l i c a n t  w o u l d  n o t  t h e r e f o r e  b e  e n t i t l e d  
to d u e  p r o c e s s  s a f e g u a r d s  w i t h  r e s p e c t  t o  a loan  a p p l i c a t i o n .

Pr o c e d u r a l  d u e  p r o c e s s  r e q u i r e s  n o t i c e  a n d  an o p p o r t u n i t y  to 
be heard. N o t i c e  must be r e a s o n a b l y  c a l c u l a t e d  u n d e r  all 
c i r c u m s t a n c e s  to a p p r i s e  the i n d i v i d u a l  of t h e  p e n d e n c y  of the 
d e p r i v a t i o n  and to a f ford an o p p o r t u n i t y  t o  p r e s e n t  objections. 
A g u c h a k  v, M o n t g o m e r y  W a r d  C o . . 520 P . 2d 1352, 1356 (Alaska 1974).

In d e t e r m i n i n g  w h a t  p r o c e d u r a l  d u e  process, if any, s h o u l d  be 
a f f o r d e d  c o n c e r n i n g  c h a n g e  in the i n t e r e s t  r a t e  subsidy, 
c o n s i d e r a t i o n s  s h o u l d  incl ude l e g i s l a t i v e  n o t i c e  and. h e a r i n g s  as
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to the l e g i s l a t i o n  chang i n g  th e subsidy, whether, and to w h a t  
extent, A H F C  has in the p a s t  u n d e r t a k e n  to i n f o r m  t h e  p u b l i c  of the 
s t a t u t e  and its r e q u i r e m e n t s  and p a s t  c h a n g e s  in i n t e r e s t  rate 
subsidies.

4. W h a t  legall y needs to b e  done to i m p l e m e n t  a c h a n g e  in 
t h e  interest rate s u b s i d y ?

T h e  i n t e r e s t  rate s u b sidy c h a n g e  w o u l d  n e e d  t o  be i m p l e m e n t e d  
by a p p r o p r i a t e  e n a c t m e n t  b y  the legislature.

5. Is A H F C  an u n l a w f u l  m o n o p o l y  in r e s t r a i n t  of trade 
b e c a u s e  of its m a r k e t  p o s i t i o n ?

A H F C  is an a gency of the State  of Alaska. (See d i s c u s s i o n  
u n d e r  1.1.) Accor dingly, its acts a n d  c o n d u c t  m u s t  be v i e w e d  as 
acts of the S t a t e  of Alaska. T h e  S h e r m a n  A n t i t r u s t  A c t  w a s  not 
i n t e n d e d  t o  r e s t r a i n  a state or its o f f i c e r s  from a c t i v i t i e s  
d i r e c t e d  by the state legislature. See P a r k e r  v. B r o w n . 317 U.S. 
341, 63 S.ct. 307, 87 L.Ed 315 (1943). Th e acts of A H F C  in
p u r c h a s i n g  h o m e  m o r t g a g e s  and in a s s i s t i n g  in t h e  p r o v i s i o n  of 
h o u s i n g  for r e s i d e n t s  of t h e  S t a t e  of A l a s k a  is an act of 
g o v e r n m e n t  and a c c o r d i n g l y  the m a r k e t  p o s i t i o n  r e s u l t i n g  from su ch 
acts is not an unlaw f u l  m o n o p o l y  in r e s t r a i n t  of trade.

IV. C H A N G E  O F  O W N E R S H I P

1. A r e  t h e r e  anv legal c o n s t r a i n t s  to;

(a) • A H F C  issuing and s e l l i n g  c o m m o n  s t o c k  in AHFC.
t h e r e b y  t r a n s f e r r i n g  100% of o w n e r s h i p  and control 
of A H F C  to a p r i v a t e  p a r t y ?

(b) A H F C  s e l l i n g  all a s s e t s?

(c) A H F C  s e l l i n g  its R E O  d i s p o s i t i o n  o p e r a t i o n  t o  a 
p r i v a t e  p a r t y ?

If t h e r e  is no v a l i d  p u b l i c  p u r p o s e  s e r v e d  in s e l l i n g  A H F C  in 
its e n t i r e t y  o r  s e lling all of the a s s e t s  of AHFC, t h e n  such 
t r a n s f e r  c o u l d  b e  s u b j e c t  to c o n s t i t u t i o n a l  c h a l l e n g e  on t h e  basis  
t h a t  it v i o l a t e s  t h e  A l a s k a  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  
t r a n s f e r r i n g  p u b l i c  property.

A  c o n s t i t u t i o n a l  c h a l l e n g e  m i g h t  be b r o u g h t  a g a i n s t  
l e g i s l a t i o n  t r a n s f e r r i n g  A H F C  to the p r i v a t e  s e c t o r  t h r o u g h  e i t h e r
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a d i r e c t  t r a n s f e r  of a s s e t s  or t h r o u g h  a s p i n o f f  of A H F C  to a third 
p a r t y  as a p r i v a t e  corporation. S u c h  a c t i o n  a r g u a b l y  c o n s t i t u t e s  
a t r a n s f e r  of p u b l i c  p r o p e r t y  in v i o l a t i o n  of a r t i c l e  IX, s e c t i o n  
6, o f  t h e  A l a s k a  Constitution. T h i s  p r o v i s i o n  of the A laska 
C o n s t i t u t i o n  p r o h i b i t s  t r a n s f e r r i n g  p u b l i c  p r o p e r t y  e x c e p t  for a 
p u b l i c  purpose.

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  s t a t e d  t h a t  t h e  t e r m  "public 
p u r p o s e "  is a c o ncept w h i c h  w i l l  c h a n g e  as c h a n g i n g  c o n d i t i o n s  
cr e a t e  c h a n g i n g  p u b l i c  needs. D e A r m o n d  v. A l a s k a  S t a t e  D e v e l o p m e n t  
C o r p o r a t i o n . 376 P . 2d 717, 721 (Alaska 1962). W h e t h e r  a p u b l i c  
p u r p o s e  is b e i n g  s e r v e d  m u s t  b e  d e c i d e d  in t h e  l i g h t  of the 
p a r t i c u l a r  facts and c i r c u m s t a n c e s  of e a c h  case. M o s t  c ourts
look t o  the e n t i r e  factual and g o v e r n m e n t a l  c o n t e x t  to d e t e r m i n e  
w h e t h e r  a p l a n  of a c t i o n  se rves a p u b l i c  purpose. T h e  A l a s k a  
S u p r e m e  C o u r t  g e n e r a l l y  d e f e r s  to t h e  l e g i s l a t u r e ' s  j u d g m e n t  as to 
wh a t  c o n s t i t u t e s  a p u b l i c  purpose. Comtec. Inc. v. M u n i c i p a l i t y  
of A n c h o r a g e . 710 P . 2d 1004, 1005 (Alaska 1 C 8 5 ) . T h e  A l aska
S u p r e m e  C o u r t  has s tated it is n o t  l i k e l y  to s t r i k e  down a plan 
be c a u s e  it doe s n o t  s e r v e  a p u b l i c  p u r p o s e  u n l e s s  the p l a n  is 
p l a i n l y  foolhardy, or if it a m o u n t e d  t o  t h e  p l e d g i n g  of c r e d i t  or 
the g i v i n g  a w a y  of a ssets w i t h o u t  a n y  c o r r e s p o n d i n g  d i s c e r n i b l e  
benefit. W r i g h t  v. Citv of P a l m e r . 468 P . 2d 326, 331 (Alaska
1970). In Lien v. Citv of K e t c h i k a n . 383 P . 2d 721 (Alaska 1963), 
the A l a s k a  S u p r e m e  C o u r t  d e t e r m i n e d  t h a t  t h e  p u r p o s e  of a hos pital 
did n o t  b e c o m e  n o n - p u b l i c  s imply b e c a u s e  t h e  c i t y  l e a s e d  it to a 
p r i v a t e  organiz ation. T h e  c o u r t  found t h a t  the use of the p u bl ic 
h o s p i t a l  w o u l d  n o t  be c h a n g e d  by t h e  l e a s e  and the p u b l i c  p u rpose  
would t h e r e f o r e  c o n t i n u e  t o  b e  served.

In the p r e s e n t - situation, t h e r e  is a r g u a b l y  a p u b l i c  p u rpose 
served in s e l l i n g  any A H F C  a ssets w h i c h  are c a u s i n g  e i t h e r  a 
n e g a t i v e  c a s h  flow to A H F C  a n d / o r  an u n d u e  financi al b u r d e n  on 
AHFC. It w o u l d  seem a p u b l i c  p u r p o s e  m a y  b e  s e rv ed in s e l l i n g  the 
REO d i s p o s i t i o n  o p e r a t i o n  in o r d e r  to a l l o w  A H F C  to e l i m i n a t e  the 
financial b u r d e n  of h o l d i n g  and m a i n t a i n i n g  t h e  REOs.

U n d e r  o u t s t a n d i n g  b o n d  indenture s t h e  R E O s  w i l l  be found to 
be c o l l a t e r a l  for o u t s t a n d i n g  bonds. A c c ordi ngly, c o n s e n t  of 
b o n d h o l d e r s  should be s o u g h t  as t o  A H F C  s e l l i n g  t h e  REO 
disposition.

A  s a l e  of the R E O  d i s p o s i t i o n  o p e r a t i o n  m i g h t  b e  st ruct u r e d  
in terms of e i t h e r  s u b s t i t u t i o n  of c o l l a t e r a l  for o u t s t a n d i n g  bonds 
or t r a n s f e r  of REOs to a thi rd p a r t y  for a d m i n i s t r a t i o n  and 
s e r v i c i n g  w i t h  the colla t e r a l  r ights of the b o n d h o l d e r s  in the REOs 
continuing. In e i t h e r  of such forms t h e  t r a n s f e r  m a y  further
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e n h a n c e  t h e  e c o n o m i c  v i a b i l i t y  o f  A H F C  thus s u g g e s t i n g  t h e  c o n s e n t  
of b o n d h o l d e r s  m a y  be obtainable.

If, however, a sale of t h e  R E O  d i s p o s i t i o n  t o g e t h e r  w i t h  a 
ch a n g e  in the i n t e rest s u b s i d y  a l l o w e d  A H F C  to o p e r a t e  p rofitably,  
then a sale of A H F C  to t h e  p r i v a t e  s e c t o r  c o u l d  b e  c o n s i d e r e d  to 
be in v i o l a t i o n  of a r t i c l e  IX, s e c t i o n  6, on t h e  b a s i s  t h a t  t h e r e  
is no v a l i d  p u b l i c  p u r p o s e  s e r v e d  in s e l l i n g  a p r o f i t a b l e  p u b l i c  
asset.

A f f o r d a b l e  h o u s i n g  b e i n g  a v a i l a b l e  to l o w e r  income c i t i z e n s  
of t h e  s t a t e  is a l e g i s l a t i v e  o b j e c t i v e  of AHFC. T h e r e  is a 
q u e s t i o n  of w h e t h e r  t h i s  p u b l i c  p u r p o s e  of A H F C  w o u l d  c o n t i n u e  to 
be s e r v e d  if A H F C  w a s  p r i v a t e l y  owned. R e l i e f  and s u p p o r t  of the 
p o o r  has  b e e n  r e c o g n i z e d  as an o b l i g a t i o n  a n d  a p u b l i c  p u r p o s e  of 
the govern ment. S u b e r . s u p r a , at 552. S e e m i n g l y  t h e r e  w o u l d  be 
no o b l i g a t i o n  b y  a p r i v a t e  e n t i t y  to m a i n t a i n  such a p u b l i c  p u r p o s e  
u n l e s s  terms and c o n d i t i o n s  o f  a t r a n s f e r  w e r e  i m p o s e d  w h i c h  
r e q u i r e d  the p r i v a t e  owner t o  c o n t i n u e  the p u b l i c  p u r p o s e  
o b j e c t i v e s  of AHFC. S u c h  t e r m s  a n d  c o n d i t i o n s  w o u l d  s e e m  to 
s i g n i f i c a n t l y  i mpa ct t h e  v a l u e  o f  t h e  a srets th us t r a n s f e r r e d  f r o m  
AHFC.

1. A r e  t h e r e  a n y  legal c o n s t r a i n t s  to:

(d) A H F C  s e l l i n g  loans within., a j3ond_ p r o g r a m ,  i . e . ,
w h e r e  loans h a v e  b e e n  p l e d g e d  as collateral, or

(e) A H F C  s e l l i n g  a loan n o t  u s e d  as c o l l a t e r a l  for a 
sp e c  if j.c _ l 0 3 .n_P .r_0 g.ram?

A  s a m p l e  r e v i e w  of o u t s t a n d i n g  b o n d  i n d e n t u r e s  i n d i c a t e s  loans 
w i t h i n  a b o n d  p r o g r a m  h a v e  b e e n  p l e d g e d  as c o l l a t e r a l  for p a y m e n t  
of t h e  o u t s t a n d i n g  bonds. A c c o r d i n g l y ,  su ch loans m a y  n o t  b e  s o l d  
w i t h o u t  a v i o l a t i o n  of the i n d e n t u r e  covenants. T o  a v o i d  a b r e a c h  
of t h e  c o v e n a n t s  t h e  c o n s e n t  o f  t h e  b o n d h o l d e r s  for w h i c h  t h e  loan 
is c o l l a t e r a l  s h o u l d  b e  obtained.

Th e  st ate h a s  the p o w e r  t o  sell su ch a loan, s u b j e c t  tr, 
c o n s t i t u t i o n a l  issues as to t h e  p u b l i c  p u r p o s e  (see d i s c u s s i o n  
u n d e r  I V . 1 . (a), (b) and (c) above) b u t  t h e  s a l e  m a y  c o n s t i t u t e  a
b r e a c h  of the r e l a t e d  i n d e n t u r e  covenants.

If a loan h a s  n o t  b e e n  u s e d  as collateral, t h e  legal 
c o n s t r a i n t s  as t o  its s a l e  are t he i s s u e s  of t h e  t r a n s f e r  of p u b l i c  
p r o p e r t y  o n l y  for a p u b l i c  p u r p o s e  (see d i s c u s s i o n  u n d e r  I V . 1 . (a),
(b) a n d  (c) above) a n d  the p o s s i b l e  v i o l a t i o n  of i n d e n t u r e
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co v e n a n t s  r e q u i r i n g  c e rtain levels of s p e c i f i c  a ssets b e  m a i n t a i n e d  
by AHFC.

2. A r e  t h e r e  anv legal c o n s t r a i n t s  t o  A H F C  e n t e r i n g  into a

S e r i o u s  c o n s t i t u t i o n a l  issues are r a i s e d  b y  t h e  p o s s i b i l i t y  
of A H F C  e n t e r i n g  into a partnership.

It is q u e s t i o n a b l e  w h e t h e r  the f o r m a t i o n  of a p a r t n e r s h i p  with 
A H F C  w o u l d  be for a v a l i d  p u b l i c  p u r p o s e  as p r e s u m a b l y  other 
p r i v a t e  p a r t i e s  w o u l d  h a v e  p a r t n e r s h i p  inter ests o r  interes ts in 
the assets t r a n s f e r r e d  to the partnership. Further, c o n t r a c t s  and 
debts i n c u r r e d  by the p a r t n e r s h i p  w o u l d  a r g u a b l y  seem  to v i o l a t e  
a r t i c l e  IX, s e ction 12, of the A l a s k a  C o n s t i t u t i o n  w h i c h  v e s t s  the 
p o w e r  to a p p r o p r i a t e  in t h e  legi sl a t u r e  and in t h e  governor. 
Additi onally, it w o u l d  s e e m  the t r a n s f e r  of as sets to a pa r t n e r s h i p  
by A H F C  w o u l d  v i o l a t e  a r tic le IX, s e c t i o n  7, of t h e  Alaska 
C o n s t i t u t i o n  w h i c h  p r o h i b i t s  the d e d i c a t i o n  of funds.

Mo r e  pragmat ically, it is q u e s t i o n a b l e  w h e t h e r  the S t a t e  of 
A l a s k a  as a g o v e r n m e n t a l  u n i t  m a y  e n t e r  into a partnership. The 
U n i f o r m  P a r t n e r s h i p  A c t  as a d o p t e d  in A l a s k a  d e f i n e s  a p a r t n e r s h i p  
as "an a s s o c i a t i o n  of t w o  or m o r e  p e r s o n s  to c a r r y  on as co-owner s 
a b u s i n e s s  for profit." AS 32.05.010. F o r  the p u r p o s e s  of the 
U n i f o r m  P a r t n e r s h i p  Act, a p e r s o n  is d e f i n e d  in A S  32.05.420(5) as 
i n c l uding "individuals, partnersh ips, c o r p o r a t i o n s  and 
associ a t i o n s ?  . . . ." T h e  S t a t e  of A l a s k a  is n e i t h e r  an
individual, a partnership, a corporation, n o r  an association. At 
least one state, however, has e x p a n d e d  the d e f i n i t i o n  of p erson 
w i t h  r e f e r e n c e  to w h a t  e n t ities  m a y  b e  p a r t n e r s  to i n c l ude a form 
of at lea st a q u a s i - g o v e r n m e n t a l  unit. T h e  State o f  O r e g o n  
include s " h o u s i n g  a u t horities" in the d e f i n i t i o n  of "person". ORS 
68.020(3).

W e  are p l e a s e d  to h a v e  been e n g a g e d  on this matter.

p a r t n e r s h i p ?

V e r y  t r u l y  yours

DELANEY, WILES, HAYES, 
R E I T M A N  & BRUBAKER. INC

Rayijj&md E. Plummer, J r
R E P : j a f



T031 W 4th A VENUE 
SUITE 200 
ANCHORAGE. A LASK A 99501 
PHONE: (9071 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (907) 452-1563

'POUCH K ■ STATE CAPITOL 
JUNEAU. ALASK A 99811 
PHONE: (907) 465-3600

H o n o r a b l e  A l b e r t  P. Adams 
A l a s k a  H o u s e  of R e p r e s e n t a t i v e s  
P o u c h  V
Juneau, A K  99811

Re: A p p r o p r i a t i o n  of A H F C  assets
Our file: 366-479-85

Dear R e p r e s e n t a t i v e  A d a m s :

B y  letter of A p r i l  24, 1985, w e  a d d r e s s e d  w h e t h e r  the 
legisl a t u r e  m a y  a p p r o p r i a t e  u n r e s t r i c t e d  assets of the A l a s k a  
h o u s i n g  finance r e v o l v i n g  fund (AS 18.56.082). W h i l e  w e  advised 
that it is li kely that the legislature does enj oy the p r erogativ e 
to a p p r o p r i a t e  these assets, we r e c o m m e n d e d  that the legislature 
consid er a d o p t i o n  of an amen dment to AS 18.56 w h i c h  clarifies the 
l e g i slatu re's s u b s t a n t i v e  a u t h o r i t y  to do so. P u r suant to your 
r e c e n t  request, w e  a t t a c h  a p r o p o s e d  a m e n d m e n t  to AS 18.56.089.

W h i l e  the p r o p o s e d  a m e n dme nt to A S  18.56 provides p r o­
spective clarification, w e  r e c o gnize that it w o u l d  ha ve no b e a r­
ing o n  an a p p r o p r i a t i o n  e n a c t e d  during the imme diate s e ssion of 
the legislature. If an a p p r o p r i a t i o n  of assets of the r evol v i n g  
fund is a d o p t e d  this year, w e  p r o pose that it be a c c o m p a n i e d  by 
the f o l l o w i n g  effecti ve date clause:

* Sec. _. This A c t  takes e f fec t on the date
that the b o a r d  of directors of the A l a s k a  H o using
F i n a n c e  C o r p o r a t i o n  adopts a r e s o l u t i o n  w h i c h  p r o­
vides that there exists a surplus o f  at least
$ _______  in the A l a s k a  h o u s i n g  finance re-
v o l v i n g  f u n d  (AS 18.56.082) a n d  that the amount of
$ ____ ______  is a vailable for a p p r o p r i a t i o n  b y
the legislature.

03-CSLH
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Re: 366-479-85

If you have any questions, p lease feel free to contact
me.

Si n c erely yours,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N ERAL

By:
J o n a t h a n  B. Rubini 

A s s i s t a n t  A t t o r n e y  General

JBR/pjg

Enc.



BILL SHEFFIELD ,  G O V E R N O R

V ‘J lTJ Li LLt J ' \ • •—p \ -
DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

A p r i l  24, 1985

H o n . A1 A d a m s , Chairman 
H o u s e  Finance Committee 
A l a s k a  House of Rep res e n t a t i v e s  
P o u c h  V
Juneau, A K  99811

R EP LY TO:

□  1031 W 4th A VENUE 
SUITE 200
ANCHORAGE, A LASK A  99501 
PHONE: 19071 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701 
PHONE: (9071 452-1568

S3/POPOUCH K - STATE CAPITOL 
JUNEAU, ALASK A 99811 
PHONE: 19071 465-3600

Re: Legisl a t i v e  p o w e r  of a p p r o p r i­
ation over funds of pu blic 
corporations 
Our file: 366-463-85

Dear Represen tative Adams:

Y o u  have r e q u e s t e d  our advice w h e t h e r  the legislature's 
p o w e r  of a p p r o p r i a t i o n  includes the power to a p p r o p r i a t e  m o n e y  
a d m i n i s t e r e d  b y  the A l a s k a  H o u s i n g  Finance C o r p o r a t i o n  ( A H F C ) . 
A H F C  was created to a d m i n i s t e r  a state enterprise c o n s i s t i n g  a l­
mo s t  entirely of m a k i n g  h o u s i n g  loans or p r o v i d i n g  a secondary 
m o r t g a g e  m a rk et for h o u s i n g  loans o rigin a t e d  by p r i v a t e  lending 
institutions. A H F C  is a state a g e n c y  w i t h  the p o w e r  to incur 
indebtedness if r e p a y m e n t  is secured b y  pledging r e v e n u e  earned 
f r o m  A H F C  enterprises. See A l a s k a  Const, art. IX, § 11. The 
p l e d g e  is secured b y  d e d i c a t i n g  money, including r e v e n u e s  earned 
f r o m  the loan enterprise, to special accounts e s t a b l i s h e d  for the 
b e n e f i t  of bondholders. Y o u  desire to k n o w  w h e t h e r  the l e g i s l a­
ture m a y  appro priate d i r e c t l y  f r o m  AHFC's A l a s k a  h o u s i n g  finance 
r e v o l v i n g  loan f u n d  (AS 18.52.082) for a purpose u n r e l a t e d  to 
AHFC. In addition, y o u  ask if the u n o b l i g a t e d  b a l a n c e  o f  an a p­
pr o p r i a t i o n  fr om the g e ner al fund to the r e v o lving f u n d  m a y  be 
r e a p p r o p r i a t e d  for a n o ther purpose.

First, w e  b e l i e v e  there is little doubt that the l e g i s­
lature m a y  r e a p p r o p r i a t e  the u n e n c u m b e r e d  and u n o b l i g a t e d  b a lance  
of a n  existing appropriation. See Inf. Op. A t t ' y  Gen. (Sept. 26; 
366-132-81). The legisl ature is 'merely reduc i n g  the a u t h o r i z a­
tion to spend money. The formal act of approp r i a t i n g  m o n e y  does 
not invest a p e r s o n  or e n t i t y  w i t h  the right to u l t i m a t e l y  e xpend 
the m o n e y  unless a valid, b i nding contract is m a d e  w i t h  that e n­
tity. It is v e r y  d oubt f u l  that a p o l i t ical s u b d i v i s i o n  o f  the 
state being e n t i r e l y  a c r e at ure of statute could c l a i m  a v e s t e d  
right to expend m o n e y  u n d e r  an a p p r o p r i a t i o n  absent the i n t e r v e n­
tion of innocent third parties. Based on these principles,  we
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conclude that the u n e x p e n d e d  and u n o b l i g a t e d  b a lance  of an a p p r o­
pr i a t i o n  to the A H F C  r e v o l v i n g  fund m a y  be a p p r o p r i a t e d  for p u r­
poses u n r e l a t e d  to AHFC.

We n e x t  tu rn to the m o r e  diffi c u l t  q u e s t i o n  o f  w h e t h e r  
the b a l a n c e  of the A H F C  r e v o l v i n g  fund  m a y  be a p p r o p r i a t e d  b y  the 
l e gis lature for a p u r p o s e  u n r e l a t e d  to AHFC. The A H F C  r e v o l v i n g  
fund serves as a c e ntral pool of m o n e y  c ons isting of the f o l l o w­
ing:

(1) a p p r o p r i a t i o n s  f r o m  the legislature;

(2) assets t r a n s f e r r e d  there b y  AHFC; and

(3) u n r e s t r i c t e d  repay m e n t s  of p r i n c i p a l  on loans m a d e  
or p u r c h a s e d  b y  AHFC.

The assets of the r e v o l v i n g  fund are t r a n s f e r r e d  to separate 
funds w h e n  n e c e s s a r y  to satisfy covenants m a d e  w i t h  bondholders. 
A m o u n t s  r e m a i n i n g  in the fund do not secure sp ecific b o n d  issues 
of A H F C  a n d  r e m a i n  u n r e s t r i c t e d  for u s e  by A H F C  "for the purposes 
of the co rpor a t i o n . "  I d .

The a n s w e r  to your q u e s tion turns on w h e t h e r  the r e­
vo l v i n g  fun d is w i t h i n  the state treasury or, failing that, if 
the fun d is an ass et of the state w h i c h  m a y  be a p p r o p r i a t e d  by 
the legislature. R e v o l v i n g  funds a d m i n i s t e r e d  b y  state agencies 
are g e n e r a l l y  i n c l u d e d  in the state treasury for finan cial r e­
po r t i n g  purposes. However, the A H F C  r e v o l v i n g  fund is n o t  c a r­
ri e d  o n  the state's ledgers as an asset of the state treasury. 
Rather, the r e v o l v i n g  fund is an asset of AHFC. In a r ecent a p­
pro p r i a t i o n  Act, the legislature  has s p ecificall y a p p r o p r i a t e d  to 
the A H F C  r e v o l v i n g  f u n d  interest  earned on loans m a d e  or p u r­
chas e d  b y  A H F C  on d e p o s i t  in the fund. See sec. 1, ch. 129, SLA 
1984. This was done to remove any q u e s t i o n  that A H F C  h a d  i m p r o p­
erly d e d i c a t e d  an u n r e s t r i c t e d  r e v e n u e  source of the state for a 
s p e cial p u r p o s e  in v i o l a t i o n  of the d e d i c a t e d  fund  p r o h i b i t i o n  
set out in s e ction 7, article IX of the A l a s k a  Constitution. 
This p r o vides some  e v i d e n c e  that the legislature considers  u n r e­
stri c t e d  earnings of A H F C  to b e  subject to appropriation. It is 
i mportant to n o t e  that w e  have i denti f i e d  these earnings as " u n­
res t r i c t e d . "  This m e a n s  that the rights o f  innocent third  p a r­
ties to r e t a i n  the f u n d  balanc e as s e c urity for the p a y ment of 
debt service on bonds h a v e  n o t  inter v e n e d  to r e s t r i c t  the a b i lity  
o f  A H F C  to spend them. W e  believe that the A H F C  r e v o l v i n g  fund 
is n o t  in the state treasury. The effect o f  this c o n c l u s i o n  is 
that A H F C  m a y  spend m o n e y  in the fund w i t h o u t  further a p p r o p r i a­
tion. However, m o n e y  e a r n e d  f r o m  investments or assets of the
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fund have c u s t o m a r i l y  been c o n s i d e r e d  a state asset w h i c h  m a y  be 
t r a n s f e r r e d  and d e p o s i t e d  into the g e n e r a l  fund.

The q u e s t i o n  then becomes: if the A H F C  r e v o l v i n g  fund
is n o t  in the state treasury, but is a n  asset of a state agency, 
is the fund subject to approp riation? W e  b e l i e v e  that u n r e­
stricte d m o n e y  in the fund is p r o b a b l y  a v a i l able for a p p r o p r i a­
tion. No specific a u t h o r i t y  was l o c a t e d  to support this c o n c l u­
sion. W e  base our o p inion  on a b e l i e f  that the l e gi slative p o w e r  
of a p p r o p r i a t i o n  w i l l  be liberally c o n s t r u e d  b y  the courts. The 
a p p r o p r i a t i o n  power is o ften d e s c r i b e d  as plenary. That is, the 
p o w e r  to a p p r o p r i a t e  is limited o n l y  b y  express provisio ns set 
out in the A l a s k a  Constitution. J u d i c i a l  decisions r e c i t i n g  this 
p r i n c i p l e  are legion. S e e , e . g . , San F r a n c i s c o  Labor Council v. 
Regents of U n i v e r s i t y  of C a l i f o r n i a , 608 P . 2d 277 (Cal. 1980); 
City of Sand Springs v. Departme nt of P ubli c W e l f a r e , 608 P . 2d 
1139, 1148 (Okla. 1980). A b sent a speci fic p r o h i b i t i o n  in the 
A l a s k a  C o n s t i t u t i o n  agains t a p p r o p r i a t i n g  assets of an execu t i v e  
b r a n c h  a g e n c y  h e l d  o u ts ide the state treasury, w e  b e l i e v e  that 
the legislatur e m a y  do so. This o p i n i o n  does n o t  h o l d  that the 
l e g i s l a t u r e  m u s t  a pprop r i a t e  revenue o f  a p u b l i c  c o r p o r a t i o n  b e­
fore it can b e  spent, only that the l egis lature m a y  exercise c o n­
trol over  u n r e s t r i c t e d  assets of a p u b l i c  corporation. To deny 
this p o w e r  w o u l d  e s t a b l i s h  an e ntity capable of segreg a t i n g  u n r e­
str icted state r e v e n u e  forever. A t  some point, this w o u l d  do 
v i o l e n c e  to the d e d i c a t e d  fund p r o h i b i t i o n  set out in a r t icle IX, 
s e c t i o n  7 of the A l a s k a  Constitution.

W e  b e l i e v e  it is also our r e s p o n s i b i l i t y  to i n f o r m  y o u  
that there is a c o n t r a r y  v i e w  on t-his subject. The a r g u m e n t  
c o u l d  be m a d e  on b e h a l f  o f  bon dho l u e r s  that A H F C  has u n d e r t a k e n  
c e r t a i n  oblig a t i o n s  to bondhold ers w h i c h  are b i n d i n g  on A H F C  and 
the legislature. A H F C  bonds are issued as g e n e r a l  o b ligations of 
the corporation. Typically, A H F C  covenants in its inde nture that 
it w i l l  "defend, p r e s e r v e  and p r o t e c t  the p l e d g e  of the p r o g r a m  
obligations, p l e d g e d  revenues, and o t h e r  a s s e t s . "  B ondholder s 
c o u l d  a t t a c k  any d irect a p p r o p r i a t i o n  of the A H F C  r e v o l v i n g  fund 
as a v i o l a t i o n  of the covenant to p r e s e r v e  assets. W e  b e l i e v e  
this covenant w i l l  n o t  restrict legis l a t i v e  a p p r o p r i a t i o n s  of 
u n r e s t r i c t e d  assets of A H F C  w h i c h  are u n n e c e s s a r y  to secure the 
re p a y m e n t  of debt service on bonds. See O p i n i o n  o f  the J u s t i c e s . 
313 N . E . 2d 882 (Mass 1977); O pinion of the J u s t i c e s . 136 N . E . 2 d  
223 (Mass 1956). This means that the directors of A H F C  m u s t  be 
ce r t a i n  that an a p p r o p r i a t i o n  of c o r p o r a t i o n  assets w i l l  n o t  j e o­
par dize its a b i l i t y  to p a y  debt service o n  o u t s t a n d i n g  bonds.

To p r e p a r e  for and  meet any c h a l l e n g e  to the a p p r o p r i a­
tion of A H F C  assets, w e  r e c o m m e n d  that the l e gislature n o t  only
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approp r i a t e  the asset but also amend the enabl ing Act of AHFC to 
a s sur e b o ndholder s that an impairmen t of their security will not 
occur. U n d e r  this approach, a v a l i d  transfer o f  assets requires 
n o t  on ly an a p p r o p r i a t i o n  f r o m  the A H F C  revolving fund but also 
a n  amendment to AS 18.56.020 w h i c h  provides authority for A H F C  to 
transfer u n r e s t r i c t e d  surplus to the g e neral  fund. */ A u t h o r i z a­
tio n  b y  g e n e r a l  law for the t r a nsfer of assets of public c o r p o r a­
tions has been u s e d  in the past. In 1980, the legislature t r a n s­
fer r e d  the assets of the A l a s k a  State D e v e l o p m e n t  Corp oration (AS 
44.59.010), the Small Business D e v e l o p m e n t  Corporati on (AS 44.- 
60.020), a n d  the A l a s k a  Toll Bridge A u t h o r i t y  (AS 44.57.010) to 
the A l a s k a  Industrial D e v e l o p m e n t  Authority. Sec. 42, ch. 106, 
S L A  1980. The transfer was m a d e  n o t  in an appropriations bill, 
b u t  in a b i l l  p r o p o s i n g  the enac tment of genera l law. It is c u r­
ious to note that no corres p o n d i n g  a p p r o p r i a t i o n  was made. This 
a p p r o a c h  is consistent w i t h  a n othe r familiar adage of public f i­
na n c e  law that a p p ropria tion bills m a y  not be u s e d  to amend s u b­
stantive law. L e g islative B u dge t & A u d i t  Committee v. H a m m o n d , 
No. 1JU-80-1163 CIV. It c o u l d  be a r g u e d  that AS 18.56.020 I m­
plies that the a- ets of A H F C  w i l l  be transferred to the state 
treasury only upt termination. Because an appropriat ion cannot 
a m e n d  e x i s ting law, a transfer  f r o m  the f u n d  before dissolution 
of A H F C  w o u l d  be subject to question.

W h i l e  w e  believ e that a direct a p p rop riation of surplus 
A H F C  assets is legally defensible, to a v o i d  any question as to 
the v a l i d i t y  of a transfer appropriation, w e  r e c o mm end that the 
legislature

(1) enact an a m e n dme nt to A S  18.56.020 authorizing 
in t e r i m  transfers of u n r e s t r i c t e d  surplus assets of A H F C  to 
the g e n e r a l  fund;

(2) p r o v i d e  that the b o a r d  of directors shall a n n ua lly 
determine the amount of surplus available for transfer; and

*/ AS 18.56.020 provides:

A L A S K A  H O U S I N G  FINANCE CORPORATION. The 
A l a s k a  H o using Finance  C o r p o r a t i o n  is a public 
c o r p o r a t i o n  and g o v e r n m e n t  i n s t r u m e n t a l i t y  w i t h i n  
the D e p a r t m e n t  of Revenue, but h a v e i n  a legal e x­
istence independent of and separate from the 
state. The corpor a t i o n  m a y  n o t  be terminated as 
long as it has bonds, notes or other obligations 
outstanding. Upon t e r m i n a t i o n  of the corporation, 
its rights and p r o p e r t y  pass to the state.
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(3) appropriate the assets f r o m  the fund to the g e n e r a l  
fund ir. accordanc e w i t h  the t r a n s f e r  authorization.

We hope this m e m o r a n d u m  has a n s w e r e d  your questions.

S i n c e r e l y  y o u r s ,

N O R M A N  C. G O R S U C H  
A T T O R N E Y  G E N ERAL

A s s i s t a n t  A t t o r n e y  Gener al
J L B / p j g



520 East 34th Avenue
Anohorage, AK 99503 
(907) 561-1900
P.O. Box 101020 
Anchorage, AK 99510

H o u s i n q
FINANCE CORPORATION
— ' i i   —

March 19 ,199 1

The Honorable Al Adams 
Senator 
State of Alaska 
.0. Boi V 

Jluneau, Alaska 99811

Re: Senate Bill 163 
Dear Senator Adams:
Your office has asked us to comment on Senate Bill 163 in anticipation of it coming 
before the Senate Finance Committee this Friday, March 22nd. Senate Bill 163 raises 
lumerous policy and legal issues. j.At this time staff is not prepared to comment on 
ihe bllL The nest AHFC Board meeting is scheduled for April 5,1991 in Juneau. We intend to prepare a legislative update for Board review. At that meeting we 
expect to receive direction from the Board as to the Corporation's position with 
■cspect to Senate Bill 163 as well as others of impact to AHFC.
am enclosing, as requested, copies of information which updates much of that which 

vas presented in last year’s Ernst Young report I would encourage your staff to 
jontact Mark Cameron, our Finance Director, with any questions regarding the
enclosed material.

Please let me know if I can bd 
commenting on SB 163 as soon

of any further assistance. I look forward to 
we receive Board direction.

Thom is C. Behan 
CEO/Executive Director

S E R V I N G  A L A S K A N S  F O R  2 0  Y E A R S



DRAFT
M E M O R A N D U M

■

Date: Draft of March 21,1991
To: Thomas C BehanCEO/Executive Director
From: Mark Cameron

CFO/Finance Director
Subject: Senate Bill 163

The Corporation has been asked to comment an Senate Bill 16311 An Act relating 
to the budget and finances of tljie Alaska Housing Finance Corporation introduced 
by Senators Adams and Pourphoti Staff has reviewed the Bill and feels that it raises numerous policy and legjal issues which should properly be addressed by the 
AHFC Board prior to staff comment The following summarizes some of the 
more significant aspects of thd proposed bill and potential implications should it 
become effective.

What the-Bitl Does
Senate Bill No. 163 would amend AS 1&56.089, requiring the Corporation to 
review its assets each year anb determine how much "money" it had that was in 
excess of that "amount required to fulfill the purposes of the corporaitbn as defined in this chapter during the next fiscal year." The AHFC Board would then 
determine what portion of this excess could be appropriated by the Legislature 
without breaching any of the Corporation’s outstanding agreements or "materially 
impairing the operations or financial integrity of the Corporation."

thaThe logical presumption is 
amount to the State’s Genera,

t the Legislature would then reappropriate this 
Fuad,

i
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SB 163 would further require that the Board’s determinations be published in a
report along with the Corporation’s audited financial statements, This report 
would be filed on or before January 10th of each year.

Ppsitive Aspects of the Bill 
While the overall effect of SB163 is of severe consesquence to the maintenance 
of existing Corporate resources, the bill has several positive aspects, many of which 
have not appeared in previous 
bill; * is not an approprii

egislation dealing with this matter. Specifically, the
ation bill

imposes only reporting requirements.
has the AHFC B>ard making the determinations.
recognizes AHFC has outstanding contractual agreements which 
must be honored
permits the AHFC Board to determine the amount giving effect to 
its ongoing operations and financial integrity.
lets the Corporation withhold from the calculation of the excess, that 
amount necessary to continue its programs for the next fiscal year.

Concerns Regarding the

Depending upon interpretatioi of existing language, or clarifying amendments to the bill, the Corporation’s unrestricted assets in excess of what it determined 
necessary to operate its programs for the next year would be categorized as ''excess” and subject to appropriation to the State’s General Fund. After the initial 
removal of all excess, annual d iterminations would primarily include earnings andrelated to bonds retired. The Corporation would 
soon be dependent upon annual legislative appropriations for ongoing loan 
program operations.
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The bill could put the AHFC Board in a precarious position. The determination of the Board will be the amount of existing resources which it feels are surplus to its operations. By making a finding of any amount, it would be stating that the 
resources are "available for appropriation by the legislature." Under various financing agreements, the Carp ration is charged with protecting its resources and 
prudently administering its fiiancial affairs. Since all of the Corporation’s 
approximate $3.5 billion in outstanding debt is additionally secured by its general 
obligation, it is not clear whether assisting in, or even permitting, a 
reappropriation of corporate assets would be in conflict with these representations,
The bill raises several issues in 
with respect to corporate r< 
The Board’s finding of any ex 
the definition of money is 
investments.

esouncesi

A serious timing question also 
by the Board, funds are re&pp: 
have been otherwise commii 
Board makes the determinate: 
available to facilitate any pote:

iddition to the basic question of Legislative powers 
ces. The review called for is of existing assets, 
s is restricted to "money." It is not clear whether 
be liberally interpreted to include short-termto

arises. What happens if a determination is made {opriatcd, yet when payment is due, the resources 
From a practical standpoint, as soon as the 

n, the funds would have to be segregated and 
: itial transfer request.

ttad?

The Corporation has recommended that prior to passage of any legislation dealing 
with the removal of existing Resources, the attorney general’s office, and with respect to (ii) through (v) below, the Corporation’s bond counsel, provide opinions 
that (i) the Legislature has tie power to reappropriate AHFC assets, (ii) the reappropriation is not inconsis' ant with AHFC representations and is not likely to 
give rise to bondholder litigation, (iii) the AHFC Board does not have an 
obligation to contest or dispute the removal of its general assets, (iv) the act will 
not effectively result in the assumption by the State of AHFC’s outstanding debt, and (v) the reappTopriation does not destroy the wall of separate legal existence 
which permits AHFC to issue debt without voter approval.
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The question appropriating AFjFC funds back to the General Fund must taku into 
consideration the following!

4.

5.

has "a legal existence independent and 
State."

1. The Corporation separate from the
2. By virtue of its srparate legal status, the Corporation’s debt 

does not represent an obligation of the State and therefore 
does not have to be approved by the voters.

3. The AHFC statut ss have a specific provision for the return of 
assets to the State, AS 18.56.020 states that "The corporation 
may not be terminated as long as it has bonds, notes or other obligation outstanding. Upon termination of the corporation, 
its rights and property pass to the state." If the Legislature 
can reappropriate assets of the corporation at any time, this
statutory provision would be unnecessary.
All of the Corpo: 
general obligation 
AHFC’s obligatio 
AHFC Board 
obligations to pro 
or actions taken 
responsibilities in

ation’s debt has been issued with AHFCs 
supporting it. As such, existing holders of 
is have claim to all of its resources, and the 
has contractual obligations and implicit 
ect and maintain those assets. Any positions 
by the Corporation must take these existing 
:o consideration.

Each' public offe; 
financial statemeij' 
appropriations as

:ing of AHFC debt has included complete 
ts, These statements have treated legislative 
having been complete when received

6, Should the State treat the Corporation’s assets as their own, a potential bondiolder claim could arise that AHFC’s debt should be treated as if it were that of the State.
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Conclusion
The Corporation should support the concept of returning, on an annual basis, a 
portion of the financial support previously provided by the State, A State Repayment Plan has been drafted. An initial draft copy of the Repayment Plan, 
is attached. The Corporation should take the position that this plan goes as far 
as possible to transfer excess earnings to the State without raising the complex
financial and legal issues enumerated above.

The key elements which staff jelieves must be in any plan which transfers assets
away from the Corporation are as follows:

1. The transfer of assets must be initiated by the 
Corporation.

2. The transfer must come from annual earnings, so that 
the financial condition of the Corporation is not 
weakened.

3. While the determination can be made based upon a 
specified formula, the AHFC Board must have the 
ability to take aljl pertinent factors into consideration 
prior to releasing assets.

In light of the substantial debt the Corporation has outstanding, the unresolved
legal questions mentioned, an 
Board may want to consider

d desire to maintain access to credit markets, the 
'equesting the sponsors of the bill to consider the

State Repayment Plan adopted by the Corporation as an alternative to SB 163.
The projected resources of A 
existing programs. Considers housing needs. The State mm 
policy or risk loosing millions have been introduced to facili 
Additional programs and proj* 
sanitary, decent and affordab

HFC are in excess of that currently projected for tion should be given, however, to the State's vast 
t, under Federal law, establish a statewide housing of dollars available to fund housing, Several bills 
ate the establishment of statewide housing policies, 
act financing will be identified to better provide safe, 
e housing to Alaskan residents.
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Retention of existing resources will enable the Corporation to play a major role 
in identifying and meeting thoie needs* The removal of existing AHFC resources
1_____  *  i .4 _______ 4 __________________ 1% * I 4 4 4 4 .4 Mmbeyond the level of annual
responding to these needs when identified.earnings could preclude the Corporation from
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Draft of March 21,1991

The Alaska Housing Finance i Corporation has received appropriations from the 
State of Alaska over a number of years to establish and operate a variety of 
mortgage and mobile home lokn lending programs. The following plan outlines a program for annual payments to the State representing a return of these appropriations.
The Corporation shall remit 
calculated as set forth beloW, 
Repayment Conditions having prior to November 30 of each 
payment will be from the Geh 
pursuant to AS 18.56.082.

to the State of Alaska a Repayment Amount 
Payment to the State is dependent upon all 

seen met The payment to the State shall be made 
/ear with the first payment occurring in 1991, The 
eral Account of die Revolving Fund, established

The Corporation shall alloc; ite it's net income between ''unrestricted" and 
"restricted" Net income shall be considered restricted if the Corporation could 
not have used the net income for general corporate purposes. Examples of 
restrictions include (i) net income of funds and accounts established in which the 
assets are pledged to the repayment of outstanding debt, and (ii) net income of 
funds established to cover losses on defaulted loans and mortgages. At the time 
of adoption of this plan, the net income of the Corporation Operating Account; 
and the General Account of the Revolving Loan Fund would be considered 
unrestricted. The net income pf all other funds and accounts would be considered 
restricted.
The Corporation's Board of Directors shall review the calculation of the Repayment Amount and make the required findings. The Board shall approve 
by resolution the specific amiunt of the payment to be made to the State each 
year.
The net income of the Corporation shall be determined as of each June 30. The net income shall be reflected in the Corporation's audited financial statements and 
shall be published with its Annual Report as required by AS 18̂ 6,200(b).

- P ag e  1 -



Alaska Housing Finance Corporation State Appropriation Repayment Plan 
Draft of March 21,1991
The Repayment Amount shall be the lesser of (a) 75 percent of unrestricted net income, or (b) 50 percent of total net income, reduced in each case by amounts 
the AHFC Board of Directors determines necessary to maintain compliance with 
existing financing agreements and as may be required to meet the Repayment Conditions.
The Repayment Conditions are positive determinations by the AHFC Board of 
Directors that;

(1) the Corporation is not in default as to payments of any required amounts and that payment to the State is not expected to impair its ability 
io meet future financial requirements including the payment of principal, 
interest, and program costs associated with outstanding debt;
(2) the payment will 
the terms of any finan
meeting any financial 
requirements;

not cause the Corporation to be in default under 
1 rial agreements or disable the Corporation from 
covenant including minimum asset maintenance

(3) financial resources remaining after payment are determined adequate
to meet -anticipated program requirements through the fiscal year
subsequent to that in w rich payment is being made;
(4) neither the State 
instrumentalities is not 
pursuant to the terms

nor any of its agencies, political subdivisions or 
in default as to payment of any amounts due 

cf financial agreements with the Corporation; and
(5) if the Corporatioi t has unsecured general obligation debt outstanding, 
the payment will not reqult in the then existing credit ratings, if any, on such 
debt being reduced,

Adopted this of
Finance Corporaiton Resolution no. 91 1991 by Alaska Housing 

c\\«p51\cfivptaAn]c



Alaska H o i  

R<

i sing Finance Corporation 

.esolution no. 91-

Resolution 
Partial Re

Establishing a Plan for 
'.paftnent o f  State Appropriations

BE IT RESOLVED by the Bo^rd of Directors of the Alaska Housing Finance 
Corporation as follows*
I. E n d i n g s

(a) the State of 
Alaska Housing Fib 
cash and mortgage
(b) the Corporal & 
excess of that necas

ove:
(c) the Corpora i 
earnings to be 
maintain its fin 
requirements, or
(d) there has bei 
Plan which provi 
circumstances.

Alaska has made a significant investment in 
ance Corporation through appropriations of 
loans; and
ton expects to experience annual earnings ii 
tsary to fund immediate program needs; and
ion further expects a portion of such excess 

Or and above that needed to be retained to 
uncial viability, meet future debt service 
comply with existing financial covenants; and
;n presented a State Appropriation Repayment 

for repayments to be made under certaindies

IL C o n o lu s m

The attached State Appropriation Repayment Plan effectively meets the 
objectives of partial repayment and is hereby adopted.

HL Effective Date:
Ii

This resolution shall taks effect immediately.
DATED THIS day of______ , 1991.

Robert Mints 
Chairman of the Board
Attachments e\wp51\divrw/mic



Fisca l Period Net Inoome
No. Ending Unrestricted All Funds

Months Month Year Tdtil . 78% Total 50%
12 8 1990 36,683 26,916 34,342 17,171
12 9 1989 (Loot) (3,001) (124,049) (62,025)
12 5 1988 1 17 12,238 (11,454) (5,727)
12 6 1987 al1,121 25,591 20,928 10,464
12 9 1986 4 1,297 30,973 41,835 20,918
12 6 1986 J 3,739 35,054 76,882 38,441
12 6 1984 *ĵ i906 28,429 74,774 37,387
12 6 1983 J 8,837 36,121 73.187 36,594
12 8 1982 80,577 46,433 95,193 47,597

7 6 •1981 2 3,063 21,047 44,858 22,429
12 11 1980 14.156 10,602 26,913 12,957

Totals 35 1,990 268,410 362,409 178,208 Si*

Note; Unrwtrictod Net Income inci 
Corporation Operating Acco' 
Stem Approprieted Lcen Fund

IWee net income of the following:
•ant. General Account of th.o Revolving Fond, end

dlvpollwltl
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Residential Financing Related Activity 
(Projected)

Prepared as of M a r c h  6 , 1 9 9 1

Beg inn ing  Balances; December 3 1 , 1 9 9 0

KB



ALASKA HOUSING FINANCE CORPORATION
 ____________FINANCING ACTIVITIES AND UQUtD ASSETS

1W1 1951 1993 1994 199S
(6 months) fiscal yeah projections

Bond! tauftd Mtg Demand W / fk Liquid AsmIs

Fiscal

Year Ended 
JUQ&aOEi

Bonds
Issyed

Estimated
Mortgage

Demand-all
Prpaiflfflfl

Related
Subsidy
Transfer

Net Liquid

Assets
End ofFY

1991 130.00 18-5*00 27.79 247.00
•

1992 310,61 355*50 41.49 315,16

1993 249,87 285,04 32.87 321.98

1994 165.24 183.0G 26.55 323.79

1995 152*72 150.00 2122 323.91

1,009.24 1,152,18 153.63 NM



The' Corporation's net unrestricted assets as of Deosmbar 31, 1900 are;

$286,551,000

and as of June 30, 1095, the projected net unrestricted assets are:

$323,905,000

ThO total Increase of $57,354,000 Is summarized as follows:

Subsidy for bond issuance
CdliateraJ released from rf<*bt retirement

Loftg term investments maturing

Interest earnings on loans & Investments

Interest on short-term borrowing 
General & Administrative 
Unreimbursed REO Expenses
Bounding

Inc (Deer) 
($000)

(153,625)

100,648

96,763

101,305

0

(20,500)

(67,347)

 0_

j57,354_

The Corporation has forecasted debt retirement through FY 1395. 
Any release of collateral is assumed to be available for usa as subsidy for 
subsequent bond Issuance,



A H F C  Equity —  Corporation and C om bined
D e ce m b e r 3 1 ,1 9 9 0  

($ M illions)

Program
Retained Contributed 
Eamhtoa Capital Total

1

Operating/General $409 $140 $549

t

Home Ownership Fund (HOF)
•

(39) 103 54

Insurance Fund m  s* 25

Corporation Totals $331 $307 $533

. Bond Financed Programs 80 727 807

Combined Totals $411 $1,034 $1,445

*
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A H F C  Unrestricted N et Assets

December 3 1 ,-1990

($ Millions)

Total Unrestricted Net Assets $549
%

Less;

Non-Liquid Assets

Mortgage Loam 112

Long-Term investments 56

REO a
(176)

Net Due From Other Programs
(98 x .30' (221

Unrestricted Net liquid Assets
(Before Debt Covenant Requirements) m .
Less;

Restrictions on Assets and Equity 
(from Debt Covenant Requirements) (150)

%

!

Total Unrestricted Net Liquid Assets $194 •

Nat liquid assets Inducts $171,000,000 of mortgage loans 
and mortgage backed securities warehoused pending funding 
into long-term bond issues,



C h a n g e  In Unrestricted Net Assets  
For Five Year Period Ending Decem ber 3 1 , 19 9 5

($ Millions)

Increases Over Five Years

Collateral Released From Retirement of Bonds $ 1 0 1

interest Earnings on Loans and Investments 101

featuring Long Term investments 97

Subtotal of Increases $299

Redactions over Frve Year#

lr terest Rate Subsidy $154

G aneral & Administrative . 2 1

ijnreimbursed REO Expenses  §7,

Subtotal of Reductions $242

otat Five-Year Change in Unrestricted Assets $57

i



F in a n c ia l S ta tus R e p o rt
($’ s in  thousands)

B a la n c e  S h e e t  D a ta :

Assets

Liabilities

Total Fund Equity

EamlnosData:

In c o m e

Interest and other

interest
Loan loss and

R E C  related
All other

Total) expenses

N e t  I n  I

Decem ber 3 1 , 19 9 0

Unrestricted
Accounts

Restricted
Accounts Total

655,009 4,681,093 5,336,102

106,335 3,785,162 3,891,497

548,674 895,931 1,444,605

Six M onths En d e d

20,490 2 15 ,3 0 1 235,791

1 ,17 8 16 3 ,3 1 1

%

164,489

10,359
(4571

(10,329)
32,907

30
32,460

11,0 8 0 185,889 196,969

9 ,4 10 29 ,4 12 38,822





M o rtg a g e  and  L o a n  In fo rm a tio n  
A s  o f  D e ce m b e r 3 1 ,1 9 9 0

($’s in Millions)

Outstanding Delinquency

Number $ Am ount Rates

Mortgage Loans 40,071 $3,335 5 .1 1  %

Mobile Hom e Loans 2,583 64 17 .6 9%

Total 42,654 $3,399 5.87%

Dispositions
Foreclosures Sold Other

Mortgage Loans 1248 2010 799

Mobile H om e Loans 17 7 476 34

Total 1,425 2,486 833



Summary of Bends Outstanding
As of and for the Year Ending

D ecem ber 3 1 ,1 9 9 0

(S’s in  Thousands)

i

1 9 9 0  Fhancfcig Activity
1

Outstanding

12/31/90

issued During

Calendar Year

1990

Remarfcettd

Calendar Year 

1990

Total

CatandarYeer

1990

Taxable Bonds $1,698,819 $200,000 $200,000

Tax-Exempt Mortgage B o n d s 1,367,774 425,604 50,000 475,604

Other Tax-Exempt B o n d s 129,500 129,500 129,500

Tax-Exempt Veteran B o n d s 378,605 35,000 35,000

i

$&562,698 $790,104 $50,000 $840,104

OOTBfrl

ciVotu«2\werk\bndsaXwklAntt
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History of State Appropriations to AHFC
($ Millions)

Year

-  R evolving Fund -

Home 
General Ownership  

P u rp oses Fund (HOF)

Rural
Mortgage
Purchase

Mobile
Home

Purchase

State
Mortgage
Insurance

Fund

Total
State

Funding

F Y 1979 
and Prior

$ 1 $ 7 $ 8

F Y 1980 3 3

FY1981 $474 $53 12 $12 7 558

FY 1902 222 43 265

FY 1983 105 45 150

FY 1984 7 42 49

I  J . Total . • .**■ 5®081 '-Xfl. .. V- ■ *»■'
, $183

• ••'*■ 4?') * I. . ;
$13 $12

t •- • fc: *.
$17

>11 4’:
$1,033

exhibit 
m

-i



EX HIBIT III-2

A H F C  E q u i t y  —  C o r p o r a t i o n  a n d  C o m b i n e d  

J u n e  30, 1 9 8 9  

($ Millions)

P rogram
R e ta in e d
E a r n in g s

C o n tr ib u ted
Capital T otal

Operating/General $371 $148 $519

Home Ownership Fund (HOF) (42) 103 61

Insurance Fund J 4 4 ) _ _ 1 £ J2fl)

/•

Corporation Totals $285 $267 $552

Bond Financed Programs 53 766 819

Combined Totals $ 3 3 8 $1 ,033 $1,371



Total Unrestricted Net A ssets $519

Less:

• Non-Liquid A ssets

Mortgage Loans 119 .

- REO JLZ

(146)

Net Due From Other Programs 
($89 x .30) 1

Unrestricted Net Liquid A ssets  
(Before Debt Covenant Requirements)

$346

Less:

* Restrictions on A ssets and Equity 
(from Debt Covenant Requirements) (3361

Total Unrestricted Net Liquid A ssets $ 1 0

c

Page IH 'l 7
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C h a n g e  in Unrestricted 

F o r  Five Y e a r  Pe riod E n d i n g  J u n e  3 0 , 1 9 9 4  

Baseline A  

($ Millions)

Aasumpsons

No subsidy on tax-aremot or vmrmi bond program 
A 0.7S paroant subsidy on taxaot* program 
A 2-3 paroant subsidy on HOAPII program during FY 1989/90 
A 2J0 pmnl subsidy on HOAP III program duing FY 1089/90 and 1090/91 
Tot* purcnasos ot loana ovar ftva yaara as foBomn:

Tax ax am ot
Tax axampt wrini
Taxabia
HOAP
Stats tnanoad

nooiMw 
I1S0 Mion

•100 ra Hn 
tSOmann

Bonds art asaumtd avarootaaralizsd by 2 ptroont tor credit rxfing tnhanctmant. 
Bond saws costs .are 1.0 psrotnt ot bond sais (1.75 psrosnt tor Vstarana bonds). 
Passrvs accounts tor taxabts bonds squats 5 psrosnt. and tor HOAP tonds.

10 psrosnt No reaarre accounts assumed tor tax-asampc or Vswm bonds. 
Annual tntaraai sxpsnsss and ssrrangs ot Corpora* and Oscar* amounts are 

asaumsd squat to 10 psrosnt ot ths evsraps ot toe pravxxra Pro ̂ms.
(a) This tins Bam aao todudas bond saias oosa and reserve amounts.

Increases Over Five Years
Collateral Released From Retirement of Bonds 

Interest Earnings on Loans and Investments

$80

215

Subtotal of Increases $295

Reductions Over Five Years
Interest Rate Subsidy $83

Overcollateralization of Bonos (a) 109

State Financed Loan Purchases 50

Interest on Short-Term Borrowings 60

Loan L osses and Net REO Losses 50

AHFC General and Administrative Expenses 50

Subtotal of Reductions $402

TotaLFive-Year Change in Unrestricted A ssets, __ ($107)

Page BS
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fA g e n ^ “p t i l l p
By HAL BERNTON ’
Daily News business reporter

A* J •

^ v M c l j . . F r o m  h e a d q u a r t e r s  in  a  f o r e

.;•••• I . w e s t . .  A l a s k ^ - H n b ^ r e f p p r t V ^ h ^ ^  
'  « c a m e  a  s o u t l & a s t ^ ^ a s k ^ | ' l e V d :cjref5S’
. terminal. By? year's end,' lt'wiU'bw:

a  n e w . d o c k  in  th e  b o o m in g ^ N o r th iS ;  g 'c. 
.1  P a c i f i c  f is h e r ie s .  I t  h o p e s ; tb’:;b u i ld  Val^J g

of.' n e w  'A n c h o r a g e ,  a i r p l a n e ?$. 
snance 'h a n g a r s .  ? . i . - -  ‘ ; •' »* *.

/Y ly ."  ^  ’T h e  g r o u p  ;• i s  i t n e i t h e r ' ; -  s o m e ;* . g ,
• . h i g h - f l y i n g  - .O u t s i d e ; ,  i n v e s t m e n t - ^  §jfes£?v.i98i .,82 •83 •ja •ss as a 7 ’es a  

5 >: g r o u p  n o r  t h e  s h a d o w y  s u b s id ia r y

AI D E A *  Retained Earnings
‘A la ih a  In d u ib ia l  D e v t lo p m tn l a n d  E x p o d  A u ih o n ty

vc . A I D E A *  Lo ans ‘
■Alaska In d u s lr la l D tv p lc p m w K  a n d  E x p o d  A u th o r ity  *

I P 1
89 *90 1981'82 a3 a* as a6 a7 ae a9 •90

.U'.-f' 
ft

lo a n s  in  1987 a s  c o l la p s in g  re a l-e s -  
t a t e  v a lu e s  c a u s e d  a  n e a r - t r ip l i n g  o f  

. d e l i n q u e n t  l o a n s . . B u t  t h e  a g e n c y  
s t i l l  h a s  m a n a g e d  t o . o p e r a t e  in  th e ]  

/ t '^ b i a c k  f o r  10 y e a r s  i n . a  r o w  a n d  l a s t .
y e a r  , p o s te d  a  .n e a r - re c o rd  p r o f i t 'o f : 

.■•' $29 m il l io n .  I t  e n t e r s  th e  n e w  d e c a d e ;  
j';-' w i th  $331 m il l io n  in  .c a sh  a n d  l i q u i d ' 
v . in v e s tm e n ts .

A ID E A ’s b u lg in g  p ig g y  b a n k  a lso ., 
m a k e s - i t  a  te m p t in g  t a r g e t  f o r  a  

c 7 . .H ic k e l a d m in i s t r a t i o n  t h a t  c a m e  to , 
p o w e r  l a s t 'D e c e m b e r  p le d g in g  to  use.; 
s t a t e  m o n e y  to  s p u r ,  n e w  d e v e lo p - ',  

'A. m e n t . '  S in c e  t h e n ,  . c o l l a p s i n g  o i l '  
'.‘̂ 'p r i c e s  h a v e  s \v e p t  a w a y  a n t i c i p a te d  
l i ;  b u d g e t  s u r p lu s e s , ,  a n d  A ID E A  h a s  
• ^ • e m e r g e d ' a s  o n e  o f  th e  f e w  ; s t a t e  . 
'•??.' a g e n c ie s  w i t h  c a s h  to  b a n k r o l l  de- | 
■ .f rv e lo p m e n t.
•av..: i i j  a m  in te n d in g  to  m a k e  ' i t  a  
;V c e n t r a l  f e a tu r e  o f  th e  s t a t e  r o le  in  

•’- ^ - s t im u la t in g  . . .  e c o n o m ic  d e v e lo p -  
s t r a y e d  f r o m  i t s  's i n c e  1982. “ I  w o u ld  a b s o lu te ly  p la c e ,:.!* 'm e n t,” s a id  G le n n  O ld s , t h e  s t a t e  

d  . d e v e lp p m e n t  c h a r t e r  — A I- ,;  o u r  e m p h a s is  o n  r e s o u rc e  d e v e lo p - ;- ,;-c o m m e rc e  c o m m is s io n e r  a n d  a n  A I-

In itiC u t*  o f  S o d i l  and E c o n o m ic  R f ie « / c f t

«■• =• i-, '• •; Jsih •'«' jSS.-A*;!

I



|-‘ T o ta l  s y s t e m  a n d  p r o d u c t  
q u a l i t y  c o n t r o l  w i l l  b e  m a in -  

• t a in e d  a n d  m a n a g e d  th r o u g h  
g r a i n i n g ,  d i s t r i b u t io n ,V .s e r - .  

v ic e  a n d  r e g i s t r a t i o n  . 'p r o - : 
g r a m s .  M a n u f a c tu r e r s  s u c h ' 
a s  A T & T , L e n n o x ,  T e x a s - I n -  
s t r u m e n t s  a n d  W e s t in g h o u s e  
h a v e  c o n t r a c t e d  to  m a k e  
p r o d u c t  c h a n g e s  f o r  S m a r t . ,  
h o m e  a p p l i c a t io n s .  B u i ld e r s ^  \ 

^ c o n t r a c t o r s  a n d  ’̂i n s t a l l e r s ’'  
M w ill b e  s p e c i a l l y  t r a i n e d 7- a h d ;  
f - c e r t i f i e d  f o r  i n s t a l l a t i o ' r i ^ h d : 
L"to e n s u r e  m a n u f a c t u r e r  w a r -  
>• r a n t i e s .  V

S o  w h a t  d o e s  t h i s  m e a n ?  
T h e  u l t i m a t e  g o a l  i s  t o  c re -  

r  a t e  a  n e w  k i n d  o f  h o m e .
U n t i l  i t  b e c o m e s  s t a n d a r d  

•_ w i t h i n  t h e  i n d u s t r y ,  i t  w i l l  
b e  a n  e x t r a  c o s t .  I f  i t  e n ­
d u r e s  t h e  t e s t  o f  t i m e  i t  m a y  
p r o v e  to  b e  s o m e th in g  w e  
d i d n ’t  k n o w  h o w  w e  m a n - '  
a g e d  w i t h o u t  it.* I  h o p e  w e  

- .w o n 't  n e e d  t o  a s k  t h e  k i d s  
- h o w  to  r u n  t h e  s m a r t  h o m e  
’( . te r m in a l ;  ■: -*'■»

'□ Clair Ramsey ls ‘;a local 
associate broker specializing In 
residential real.estate. Hla co l­
umn appears every fourth Sun­
day.. -. V ■ "•. V - |
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