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STATE OF ALASKA
1991 LEGISLATIVE SESSION

FISCAL NOTE <Publis"***msm-£/& /?/

B Bl Version: ,*S& /O </

Revision Date: Department Affected: DOT&PF
Title: relating to the taking and compensation for damage BRU: Statewide Engineering &
of property by state agencies:... Operations Standards
Sponsor: Senators Rodcy, Halford Component: Engr. & Operations Stand.
Requeston Senator Rodey Component Serial Number: 547
OPERATING FY92 FY93 FY94 FY95 FY96 FY97
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING: 0 0 0 0 0 0
CAPITAL 1 2,000.0 2,000.0 2,000.0 2,000.0 2,000.0 2,0000 1
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)
GENERALFUNDS 2,000.0 2,000.0 2,000.0 2,000.0 2,000.0 2,000.0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL FUNDING: 2,000.0 2,000.0 2,000.0 2,000.0 2,000.0 2,000.0
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)

See second page and department position paper. ChangesinC J& A M 242

)
reflect NO FISGAL CHANGE fromn the original
fjrah”e. ThiSlfiga velé dmpoopria.

|/ date ComiteAice (initial) (v

Prepared by: Jeffery C. Ottesen, Dim Phone: 465-2951

Division: Engineering and Operations | andards Date: March 14,1991

Approved by Commissioner Phone: 465-3900
Frank G. tJ4rtpin

Agency: Department of Transportation and Public Facilities Date: March 14,1991

Distribution By Preparer: Legislative Finance, Legislative Sponsor, Requestor, OMB, Impacted Agcncy(ics).
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ANALYSIS fcont. from onae T);

This bill will have significant direct and indirect impacts to our capital budget. All costs associated
with paying business losses including direct payments, legal costs, appraisal costs, staff time and court
fees will be ineligible for federal-aid (23 CFR 710.304 (h)). It is difficult to predict how much these
payments will be and the extent of litigation which will ensue to interpret the various provisions of the
bill. In cases where the Attorney General's office counsels against going to court we will be
compelled to reach negotiated settlements. We typically do this now for dollar amounts in excess of
fair market value determinations. This bill will likely expand this practice as it broadens the type of
losses which can be claimed.

Direct Costs

We have based our estimate of $2 million dollars on a number of assumptions. Each is highly variable
and it would have been easy to estimate this fiscal note at a much larger figure. A single business loss
claim sought during a condemnation action in 1990 sought $2 million. Based upon actual experience,
we would adjust the amount necessary to pay and defend these claims in future capital budget requests.

Assumptions:

Business loss cases settled by negotiations: 25
Average settlement $40,000
Average administrative cost (legal, appraisal, staff) $8,000
Subtotal $1.2 million
Business loss cases settled in court: 8
Average settlement $80,000
Average administrative cost (legal, appraisal, staff) $20,000
Subtotal $0.8 million
Total $2.0 million

Indirect Costs

As this bill has an immediate effective date, it will slow the progress of a number of ongoing projects.
If these are delayed beyond the end of the federal fiscal year, we will lose the opportunity to ""obligate™
this money and hence this is an opportunity loss. While it does not show up in a fiscal note, this bill
will have the greatest effect on urban project's which are typically the most expensive. Further, in the
current fiscal year the department is required to obligatethe highest level of federal funds in our
history, and an amount which was revealed to us after the fiscal year began. Thus we predict that at
least one or two projects will fail to obligate at a potential "‘cost™ of $10 to $20 million.

Note: Ifappropriated, these funds could either be added to the general fund match for federal-aid highways and aviation
which include money for a variety of costs not eligible for federal participation, or a separate fund could be appropriated
which strictly limits the use of these funds to business loss claims and related expenses.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SB 104

This b ill makes three basic changes to state laws concerning eminent
domain, and relocation assistance and real property acquisition practices.

First, the b ill would extend existing relocation assistance program
benefits to a person, or a person's business or farm, who are displaced by a
taking or damaging of property for activities of state agencies. Currently

relocation assistance is available only for state agency activities that are
federally funded.

Second, the b ill would make both short-term and long-term business
loss compensable under eminent domain laws. Many jurisdictions do not compensate
for such losses, except for losses suffered due to temporary interruptions to
business operations, as is currently the case in Alaska.

Third, the b ill would require that prior to filing a declaration of
taking and prior to taking possession, the state or municipality must complete
an expansive fact finding to prove that the amount deposited with the court for

estimated compensation for business losses is adequate.

Although these changes w ill require additional attorney services,
they w ill not have a fiscal impact on the Department of Law. The state's cost
for any capital project involving relocation assistance or business losses w ill
be incrementally higher. However, the total number of attorney hours provided
in any given year w ill probably not increase, and thus the legal services costs
that are reimbursed to Law by the Department of Transportation and Public
Facilities w ill simply be redistributed for different project legal purposes.
The cost that the state pays for eminent domain and relocation assistance w ill
increase to the extent that business losses and state-funded agency activities
are a part of capital improvement projects. These increased costs would occur
in future capital project budgets. The Department of Transportation and Public
F acilities' view on these matters may be helpful in this latter regard.
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CS FOR SENATE BILL NO. 104 (STATE AFFAIRS)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered: 5/13/91
Referred: Finance

Sponsor(s): SENATORS RODEY, Halford

A BILL j
FOR AN ACT ENTITLED »
1 "An Act relating to the taking, acquisition, and compensation for damage of property by

2 state agencies, municipalities, and other entities; amending Alaska Rule of Civil Procedure

3 72; and providing for an effective date.” i

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5  * Section 1. AS 09.55.300(b) is amended to read:

6 (b) If the court determines that the property is to be taken for a public use [,] and if all

7 parties to the action agree [DO NO OBJECT], the court shall appoint a master to determine the
18 amount to be paid by the plaintiffs to each owner or other person interested in the property as j

9 compensation and damages by reason of the appropriation of the property. If a party [ALL 1
I10 PARTIES] to the action objects [OBJECT] to the appointment of a master the court shall
mll proceed with a jury trial, unless the jury is waived by all parties to the action.
12 * Sec. 2. AS 09.55.310(a) is amended to read:
113 (a) The jury or master shall hear the allegations and evidence of persons interested and
14 shall ascertain and assess the following:

SB0104b CSSB 104(STA)
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il (1) the value of the property sought to be condemned, and all improvements on
2 it pertaining to the realty, and of each separate estate or interest in it; if it consists of different
3 parcels, the value of each parcel and each estate or interest in each parcel shall be separately
4 assessed;

5 (2) if the property sought to be condemned constitutes only a part of a larger

6 parcel, the damages that [WHICH] will accrue to the portion not sought to be condemned by

7 reason of its severance from the portion sought to be condemned, and the construction of the

8 improvement in the manner proposed by the plaintiff;

9 (3) separately, how much the portion not sought to be condemned and each estate
10 or interest in it will be benefited, if at all, by the construction of the improvements proposed by
;;l!ll the plaintiff; and, if the benefit is equal to the damages assessed under (2) of this section, the
12 owner of the parcel may not [SHALL] be allowed [NO] damages except for the value of the
'\1/|3 portion taken; but if the benefits are less than the damages [SO] assessed, the former shall be
14 deducted from the latter and the remainder shall be the only damages allowed in addition to the
15 value;

J%LB (4) if the property sought to be condemned is for a railroad, the cost of good and

17 sufficient fences along the line of the railroad, and the cost of cattle guards where fences may

18 cross the line of the railroad;.

19 (5) the full amount of business loss caused by taking or damaging the

20 property.

21 * Sec. 3. AS 09.55.330 is amended to read:

22 Sec. 09.55.330. COMPENSATION AND DAMAGES. For the purpose of assessing

fS compensation and damages, the right to compensation and damages [THEM] accrues at the date

424 of issuance of the summons, and their [ITS] actual value at that date is the measure of

25 compensation of the property, except business loss, to be actually taken, and the basis of

26 damages to property, except business loss, not actually taken but injuriously affected in the cases

I27 where the damages are allowed. The amount of business loss to be awarded as just

28 compensation is the amount of actual or projected loss that is proved bv a party in interest

29 bv a preponderance of the evidence at a master’s hearing or at trial. If an order is made

|30 letting the plaintiff into possession, as provided in AS 09.55.380, the compensation and damages

131 awarded shall draw lawful interest from the date of the order. No improvements put upon the
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1 property after the date of the service of summons shall be included in the assessment of
2 compensation or damages.
3  *Sec. 4. AS 09.55.440(b) is amended to read:
4 (b) Upon motion of a party in interest and notice to all parties, the court shall!
5 expeditiously [MAY] order that the money deposited [OR A PART OF IT] be paid immediately
6 to the person or persons entitled to it for or on account of the just compensation to be awarded
7 in the proceedings. If the compensation finally awarded exceeds the amount of money deposited,
8 the deposit shall be offset against the award. If the compensation finally awarded is less than
9 the amount of money deposited, the court shall enter judgment in favor of the plaintiff and
10 against the proper parties for the amount of the excess.
11 * Sec. 5. AS 09.55.450(a) is amended to read:
12 (@ Upon the filing of the declaration of taking and the deposit of the estimated
13 compensation, the court may, upon motion, fix the time during which and the terms upon which
14 the parties in possession are required to surrender possession to the petitioner. However, the
15 right of entry mav [SHALL] not be granted the plaintiff until after the running of the time for
16 the defendant to file an objection to the declaration of taking or until after the hearing on an
I [ANY] objection to the declaration of taking if the objection is made in the time allowed by law.
E8 In addition, the court mav not grant the right of entry until the court determines that the
|19 amount of the deposit of the estimated just compensation for all property that has been
20 taken or damaged is substantiated by one or more appraisals prepared in good faith,
21 Where the party in possession withdraws a [ANY] part of the award and remains in possession,
22 the court may fix a reasonable rental for the premises to be paid by that party to the plaintiff !
23 during the [SUCH] possession.
j24  * Sec. 6. AS 09.55.460(b) is amended to read:
25 (b) The plaintiff may not be divested of a title or possession taken unless [ACQUIRED
26 EXCEPT WHERE] the court finds that the property was not taken by necessity for a public use
27 or purpose in a manner compatible with the greatest public good and the least private iniuiy, the
28 amount of estimated just compensation deposited under AS 09.55.440(a) is not adequate,
29 the state failed to comply with AS 34.60, the plaintiff is a municipality that failed to comply
30 with AS 34.60, or the plaintiff failed to comply with AS 09.55.275. In the event of that
31 finding, the court shall enter the judgment necessary to (1) compensate the persons entitled to
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it for the period during which the property was in the possession of the plaintiff, (2) recover for
the plaintiff any award paid to any person, and (3) order the plaintiff to restore the property to
the condition in which it existed at the time of the filing of the declaration of taking unless
[SUCH] restoration is impossible, in which case the court shall award damages to the proper
persons as compensation for a [ANY] diminution in the value of the property caused by the
plaintiffs wrongful possession.

* Sec. 7. AS 09.55 is amended by adding a new section to article 3 to read:

Sec. 09.55.465. DEFINITIONS. In AS 09.55.240 - 09.55.465,

(1) "business loss' includes short-term loss of profits, long-term loss of profits,
and the loss of goodwill;
(2) "private injury' includes business loss caused by the taking of or damage to
property.
* Sec. 8. AS 29.10.200(25) is amended to read:
(25) AS 29.35.030 (eminent domain, relocation assistance, and real property
acquisition practices)
* Sec. 9. AS 29.35.030(a) is amended to read:

(@ A municipality may, only within its boundaries, exercise the powers of eminent
domain and declaration of taking in the performance of a power or function of the municipality
and shall use [UNDER] the procedures set out in AS 09.55.250 - 09.55.460 and AS 34.60,
regardless of the source of funding. Inaddition, in the case of a second class city, the exercise
of the power of eminent domain or declaration of taking must be by ordinance that is submitted
to the voters at the next general election or at a special election called for that purpose. A
majority of the votes on the question is required for approval of the ordinance.

* Sec. 10. AS 34.60.010 is amended to read:

Sec. 34.60.010. PURPOSE. The purpose of this chapter is to establish a uniform policy
for the fair and equitable treatment of persons displaced as a result of activities undertaken bv
state agencies [FEDERALLY ASSISTED PROGRAMS] in order that the displaced persons will
not suffer disproportionate injuries as a result of programs designed for the benefit of the public
as a whole.

* Sec. 11. AS 34.60.020 is amended to read:
Sec. 34.60.020. STATE AGENCIES TO ESTABLISH PROGRAM. State agencies shall
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establish and provide the means for implementing a program providing fair and reasonable
relocation and other payment for persons displaced as a result of [FEDERALLY ASSISTED]
activities undertaken by state agencies, to carry out relocation assistance programs for persons
displaced, and to provide payments to persons as a result of the acquisition, takine, or damaging

of [REAL] property for activities of state agencies.

* Sec. 12. AS 34.60.040(a) is amended to read:
@ When the acquisition, taking, or damaging of [REAL] property for a [FEDERALLY

ASSISTED] program or project undertaken by a state agency will result in the displacement of
a person, the state agency responsible for the program or project shall make payment to the
displaced person, upon proper application as approved by the state agency, for

(1) actual reasonable expenses in moving a person, the person’s family, business,
farm operation, or other personal property;

(2) actual direct losses of tangible personal property as a result of moving or
discontinuing a business or farm operation, but not to exceed an amount equal to the reasonable
expenses that would have been required to relocate the property as determined by the state
agency; and

(3) actual reasonable expenses in searching for a replacement business or farm.

* Sec. 13. AS 34.60.050 is amended to rea'k

Sec. 34.60.050. REPLACEMENT HOUSING FOR HOMEOWNERS, (a) In addition
to payments otherwise authorized by this chapter, the state agency shall make an additional
payment not to exceed $22,500 [,] to a displaced person who is displaced from a dwelling
actually owned and occupied by the person for not less than 180 days before the initiation of
negotiations for the acquisition of the property. This additional payment must include the

following elements:

(1) the amount, if any, that when added to the acquisition or taking cost

dwelling acquired or taken by the state agency, equals the reasonable cost of a comparable
replacement dwelling that is a decent, safe, and sanitary dwelling adequate to accommodate the
displaced person, is reasonably accessible to public services and places of employment, and is
available on the private market; all determinations required to carry out this paragraph shall be
made in accordance with standards established by the state agency making the additional

payment;

CSSB 104(STA)
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(2) the amount, if any, that will compensate the displaced person for any
incrsased interest costs that the displaced person is required to pay for financing the acquisition
of the comparable replacement dwelling; this amount may be paid only if the dwelling acquired
or taken by tne state agency was encumbered by a bona fide mortgage that was a valid lien on
the dwelling for not less than 180 days before the initiation of negotiations for the acquisition
or taking of the dwelling; and

(3) reasonable expenses incurred by the displaced person for evidence of title,

recording fees, and other closing costs incident to the purchase of the replacement dwelling, but

© o ~N o g A~ W N e

not including prepaid expenses.

[
o

(b) The additional payment authorized by (a) of this section may be made only to a

|
 —

displaced person who purchases and occupies a replacement dwelling that is decent, safe, and
sanitary not later than the end of the one-year [ONE YEAR] period beginning on the date on
p which the person receives from the state agency final payment of all costs of the acquired or
14 taken dwelling [,] or the date on which the person moves from the acquired or taken dwelling,
whichever is the later date.

C * Sec. 14. AS 34.60.060 is amended to read:

17 Sec. 34.60.060. REPLACEMENT HOUSING FOR TENANTS AND OTHERS. In
18 addition to amounts otherwise authorized by this chapter, the state agency shall make a payment
I19 to or for a displaced person displaced from a dwelling, who is not eligible to receive a payment
20 under AS 34.60.050, if the dwelling was actually and lawfully occupied by the displaced person
21 for not less than 90 days before the initiation of negotiations for the acquisition or taking of the
5z dwelling. The payment must be either

(1) the amount necessary to enable the displaced person to lease or rent for a

£ period not to exceed three years and six months [,] a decent, safe, and sanitary dwelling of
!

25 standards adequate to accommodate the displaced person in areas not generally less desirable in
I26 regard to public utilities and public and commercial facilities, and reasonably accessible to the
27 person’s place of employment, but not to exceed $5,250; or

8 (2) the amount necessary to enable the displaced person to make a down payment,
1;9 including incidental expenses described in AS 34.60.050(a)(3), on the purchase of a decent, safe,
30 and sanitary dwelling of standards adequate to accommodate the displaced person in areas not
3l generally less desirable in regard to public utilities and public and commercial facilities, but not

CSSB 104(STA)
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to exceed $5,250.
Sec. 15. AS 34.60.070 is amended to read:

Sec. 34.60.070. EXPENSES INCIDENTAL TO TRANSFER OF PROPERTY. The state
agency, as soon as practicable after the date of payment of the purchase price or the date of
deposit in court of funds to satisfy the aw: d of compensation in a condemnation proceeding to
acquire, take, or compensate for damage to [REAL] property, whichever is the earlier, shall
reimburse the owner, to the extent the department considers fair and reasonable, for expenses
necessarily incurred for

(1) recording fees, transfer taxes, and similar expenses incidental to conveying
the [REAL] property to the state agency;

(2) penalty costs for prepayment of a preexisting recorded mortgage entered into
in good faith encumbering the real property, if the mortgage was a valid lien on the property for
not less than 180 days before the initiation of negotiations for the acquisition of the property; and

(3) the pro rata portion of [REAL] property taxes paid that are allocable to a
period subsequent to the date of vesting title in the state [,] or the effective date of possession
of the [REAL] property by the state agency, whichever is the earlier.

Sec. 16. AS 34.60.080(a) is amended to read:

(@) The state court having jurisdiction of a proceeding instituted by the state agency to
take [ACQUIRE REAL] property by condemnation shall award the owner of a [ANY] right to,
or title to, or interest in, the [REAL] propeity a sum that will in the opinion of the court
reimburse the owner for reasonable costs, disbursements, and expenses, including reasonable
attorney, appraisal, and engineering fees [,] actually incurred because of the condemnation
proceedings, if

(1) the final judgment is that the state agency rannot take [ACQUIRE] the
[REAL] property by condemnation; or

(2) the proceeding is abandoned by the state agency.

Sec. 17. AS 34.60.090(a) is amended to read:

(@ When the acquisition, taking, or damaging of [REAL] property for a program or
project undertaken by a state agency [FOR A FEDERALLY ASSISTED PROGRAM OR
PROJECT UNDERTAKEN BY THE STATE AGENCY] will result in the displacement of a
person [ON OR AFTER JANUARY 2, 1971], the state agency shall provide a relocation
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1 assistance advisory program for displaced persons that [WHICH] offers the services described

2 in (c) of this section. If [THE STATE AGENCY DETERMINES THAT] a person occupying

3 property immediately adjacent to the [REAL] property acquired or taken is caused substantial

4 economic injury because of the acquisition or taking, the state agency shall [IT MAY] offer

5 the occupant relocation advisory services under the program.

6  * Sec. 18. AS 34.60.120 is amended to read:

7 Sec. 34.60.120. UNIFORM [REAL] PROPERTY ACQUISITION. TAKING, AND

8 DAMAGE COMPENSATION POLICY, (a) A state agency or other entity acquiring, taking,

9 or damaging [REAL] property for a [ANY] project or program [IN WHICH FEDERAL OR
10 FEDERAL-AID FUNDS ARE USED] shall to the greatest extent practicable comply with the
11 [FOLLOWING] policies set out in this section. [:]
n2 fbi [(1)] Every reasonable effort shall be made to expeditiously acquire, take, or make
jI3 compensation for [REAL] property by negotiation.
14 (c) Property to be acquired, taken, or damaged [(2) REAL PROPERTY] shall be
!15 appraised before the initiation of negotiations, and the owner or a designated representative shall
i16 be given an opportunity to accompany the appraiser during the inspection of the property.
'!17 {d) [(3)] Before the initiation of negotiations for [REAL] property, an amount shall be
118 established that is reasonably believed to be just compensation for all [THE REAL] property
19 acquired, taken, or damaged, and that amount shall be offered for the property. In no event
20 may the amount be less than the approved appraisal of the fair market value of the property. A
21 decrease or increase in the fair market value of [REAL] property before the date of valuation
i22 caused by the public improvement for which the property is acquired or taken or by the
23 likelihood that the property would be acquired, taken for, or damaged by the improvement,
I24 other than that due to physical deterioration within the reasonable control of the owner, will be
25 disregarded in determining the compensation for the property. The owner of the [REAL]
26 property to be acquired, taken, or damaged shall be provided with a written statement of, and
27 a summary of the basis for, the amount established as just compensation.
28 (e) [(4] An owner may not be required to surrender possession of [REAL] property
19 before the state agency concerned pays the agreed purchase price or deposits with the court in
30 accordance with applicable law, for the benefit of the owner, an amount not less than the
31 approved appraisal of the fair market value of the property [,] or the amount of the award of
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compensation in the condemnation proceeding for the property.

ID. [(5)] The construction or development of a public improvement shall be so scheduled
that [, TO THE GREATEST EXTENT PRACTICABLE,] a person lawfully occupying [REAL]
property is not required to move from a dwelling, assuming a replacement dwelling will be
available, or to move the person’s business or farm operation, without at least 90 days’ written
notice of the date by which the move is required and until at least 90 days have elapsed after
a court

(1) determines that the prerequisites under AS 09.55.270 have been met; or

(2) has ruled under AS 09.55.450(a) on any objections made to a declaration
of taking, or the time for filing objections under AS 09.55.450(a) has ended without an
objection being filed.

(9) [(6)] If an owner or tenant is permitted to occupy the acquired or taken [REAL]
property [ACQUIRED] on a rental basis for a short term or for a period subject to termination
by the state agency on short notice, the amount of rent required may not exceed the fair rental
value of the property to a short-term occupier.

(h) [(7)] In no event may the time of condemnation be advanced or negotiations or
condemnation and the deposit of funds in court for the use of the owner be deferred, nor any
other coercive action be taken in order to compel an agreement on the price to be paid for the
acquisition, taking, or damage to property.

{i) [(8)J If an interest in [REAL] property is to be taken or damaged [ACQUIRED] by !
exercise of the power of eminent domain, formal condemnation proceedings shall be instituted. 1
The [ACQUIRING] state agency may not intentionally make it necessary for an owner to institute
legal proceedings to prove the fact of the taking or damage of the [REAL] property.

lil [(9)] If the acquisition, taking, or damage of only part of the property would leave
its owner with an uneconomic remnant, an offer to acquire or take the entire property shall be
made.

Sec. 19. AS 34.60.130(a) is amended to read:

(@) Notwithstanding another [ANY OTHER] provision of law, if a state agency acquires
or takes an [ANY] interest in real property, the state agency shall [MUST] acquire or take at
least an equal interest in all buildings, structures, or other improvements located upon the real

property that [WHICH] the state agency requires to be removed from the real property or that

.0 CSSB 104(STA)
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[WHICH] the state agency determines will be adversely affected by the use to which the real

property will be put.

* Sec. 20. AS 34.60.130(b) is amended to read:

(b) For the purpose of determining just compensation to be paid for a building, structure,

or other improvement required to be acquired or taken under (a) of this section, the building,
structure, or other improvement is considered to be a part of the real property to be acquired or
taken notwithstanding the right or obligation of a tenant, as against the owner of another [ANY
OTHERY] interest in the real property, to remove the building, structure, or improvement at the
expiration of the tenant’s term, and the fair market value that [WHICH] the building, structure,
or improvement contributes to the fair market value of the real property to be acquired or taken,
or the fair market value of the building, structure, or improvement for removal from the real

property, whichever is the greater, shall be paid to the tenant.

* Sec. 21. AS 34.60.135 is amended to read:

Sec. 34.60.135. PLANNING LOANS FOR ADDITIONAL HOUSING. In addition to
the other programs authorized by this chapter, a state agency may make loans in order to
encourage and facilitate the construction or rehabilitation of housing to meet the needs of
displaced persons. These loans are a part of the [FEDERALLY ASSISTED] project cost and
may be made to nonprofit, limited dividend, or cooperative organizations or public bodies. The
loans may be made only for necessary and reasonable expenses, before construction, for planning
and obtaining federally insured mortgage financing for the rehabilitation or construction of
housing for displaced persons. The loans may not exceed 80 percent of the reasonable costs
expected to be incurred in planning, and in obtaining financing for housing for displaced persons.
Reasonable costs include [BUT ARE NOT LIMITED TO] costs for preliminary surveys and
analysis of market needs, preliminary architectural fees, site acquisition, application and mortgage
commitment fees, and construction loan fees and discounts. Loans to an organization established
for profit [SHALL] bear interest at a market rate established by the state agency. All other loans
are [SHALL BE] without interest The state agency shall require repayment of loans made under
this section [,] under terms and conditions established by the state agency. Repayment shall be
made upon completion of the project or sooner, and except in the case of a loan to an
organization established for profit, the state agency may cancel a [ANY] part or all of a loan

following a determination by the state agency that a permanent loan to finance the rehabilitation
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or aostruction of the housing canott e dotained N an amount adequate for repayment of tre
loen.

*sec. 2. AS 34.60.137 sarended to reed:

Sec. A.60.137. HOUSING REPLACEMENT ASSISTANCE AS LAST RESORT. [fa
state agency [FEDERAL AIDED] program or project cannot proceed 10 actial aonstruction
because comparable replacarent sale or ratal housing is not aalleble, and the state agency
determines thet housing caot otherwise be made aaildble, te agency may tae actin
necessary or gaarpriiate 1o provice the housing by use of funds authorized for the project.

*sec. 3. AS 34.60.150 samended 1o resd:

Sec. 3A.60.150. DEFINITIONS. In this dgpter
(1) busiress* means any lawful adtmity, exospting a farm geeratian, conoucted
prinarily
(A for the purdese, ke, leee, and rental of personal and realprgeerty,
and marufacture, processing, or marketing of products, comodities, or other persoral
property;
(B for tre sale of services 1o te public;
(© by a noprofrt argenizatian; or
O for asidtig, lkely for tre purpose of AS3A.60.000@), in tre
purdese, sk, resle, mrufecture, processing, or marketing of pradcts, comodities,
persoral prgerty, or servicss by tre ersctian and mairntenance of an autdoor advertising
display, whether or rot the display s lacated on the premises on which any of tre above
atimMities are coducted;
(@ "tigplaced persn” means a [ANY] any perssn who [, ON OR AFTER
JANUARY 2, 1971] moves fram [REAL] prgerty, or moves persoral property from [REAL]
property, as a resubt of the aoguisttion or taking of tre [REAL] pragerty, inwhole or inpart, or
&s a result of the wrtien order of the State agency 0 vecate [REAL] pragerty, fora program or
project undertaken by tre date agency, and Solely for tre purpose of AS 34.60.040(@) and
34.60.000, as a resultof the acquisttaan or taking of, or as a resultof the written order of a State
agency 1o vecate otrer [REAL] property on which the person conducts a business or farm
geeration for tre program or project;
@ "farm qeeratiai” means any activity conducted solely or primarily for te

41- CSSB 104(STA)
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procuction of one or more ggriauktural prooucts or commodities, including tinter, for sale or
home wse, and asstararily producing these products or commodities in ufficientqentity o be
capeble of antributang naterially 1o the qperator’s oo t;

@ "mortgege’ means those classes of lies commonly given t seaure advances
an, or the unpaid purdhese price of, raal property [] under tre law of tre state inwhich te real
property is located, together with the aredit instrunents, ifany, seaured by the prggerty;

®) "persai” means an individLal, partrership, corporataan, or essociatian;

©6) "property’” includes short=termand long-term business Interests;

() 'StEe agency’ means a departmentt, agegy, irstruraitality, corporate
athority of tre dae, or a il suxdivision of tre e, or a dgpartment, agenoy,
instrurental ity, or autrorty of two ormore politacal sudivisias of the State [PARTICIPATING
IN FEDERALLY ASSISTED PROGRAMS] .

*Sec. 24.AS 34.60.100 s rgealal.
*&c. 5.AS 0.5.30(0). anended by . 1 of thisAct, amends Alaska Rule of Civill Procedure

IE 2(h)(2) by esteblishiy differatattaiafor cetermining whether amester s hearing isheld todetermine
16 the amount 1 be paid by the plantaff.

17

*Sc. . This Act takes effect immediately under AS (1.10.070(C).-

CSSB 104(STA) 42-
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SENATE BILL NO. 14
INTHE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE -FIRST SESSION

BY SENATORS RODEY, Halford

Introduced: 2/6/91
Referred: State Affairs and Finance

A BILL
FOR AN ACT ENTITLED
"An Act relaig to the taking and compensation for damage of property by Stae
agcies, mnicipalities, and other etrties; and providing for an effective cate.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Sction 1. AS (0.56.310(8) samended to reed:
@ The jury ormester dull hear tre allecptias and evidence of persons interested and
dall asertain and assess tre follomng:

D thevalwe of tre property sought t be condemned, and dll improvements on
itpertaining 1o the realty, and of each sgparate estate or interest in i 1 itaosists of differat
parcels, the valle of each parcel and each estate or interest in each parcel dull be sgarately
ases;

@) iftte property sought to be condemned acostatutes only a part of a larger
parcel, tre damages that [WHICH] willl accrie o the portaon not sought © be condemned by
reason of its severance from the portaon sought 1o e condemned, and the construction of tre

Improvements in the manner proposed by the plantaff;,

SB0104a -1- SB 104
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© sgaately, how much the portian not sought to e condemned and each estate
or interest in itwill be berefited, ifatdl, by tre costruction of the improvements proposed by
tre plantaff; ad, i1Ftte beefit segal 1o the damages assessad under @) of this ssctian, tre
owner of tre parcel mav not [SHALL] be alloned [NO] damages exoept for tre value of tte
portion tEen; hut if tre beefits are kess then the damages [S0] assessd, tre former Sl be
deducted from the kttarand the remaincer gl be tre only damages alloaed in addition to tre
\alLe;

@ iftte property sought to be condemned s for a railrced, tre aost of good and
sufficat fenoess alog e lire of the railrced, and the cost of catoe guards where fences may
acss tre lire of tre rarlroed®

® the Tl amount of business ks caused bv taking or damaging the
property.

*Sc. 2. AS (0.5.440(b) ssamended 1O red:

©® Upon motion of a party In interest and notice o dl prties, te court SHll
expaditiously [MAY] order tet ttemoney deposited [OR A PART OF IT] be paid inmediately !
1o the person or persons entitled 1o it for or on acoount of the just corpensation 1o be anarded |
inthe procssdings.  Hthe compensation farelly anarded exceeds the amount of money dgosited, !
tre dgoosit Sell be offset apirst tre anard. 1 the compensation firelly anarded s kess tren |
tre amount of money dgsited, tre court dell enter judgment in favor of the plaintff and |
against tre proper parties for the amount of the excess.

*Sc. 3. AS (0.5.450(R) samended 1o reed:

@ Upon tte filirg of tte declaration of teking and tre deposit of tre estinated
compensation, the courtmay, upon motion, fix the time during which and the terms upon which
the parties N possession are required 1o suratker possession 1o te petiticer.  However, tre
rgit of entry may [SHALL] ot e granted the plaintaff untal after tre rumiing of tre tire for
tre defendant © filke an dojection 1o the declaration of taking or untal after the hearing on an
[ANY] dyjection to tre declaration of taking ifthe dojection smade in the time allloned by law.
In additaon, the court may not grant tre right of entry untal the court determines thet the
amount of the deposit of the estimated just compensation for dl property thet has been
taken or damaged s Susstantiated by one or more gupraisals prepared in good farth.
Where tre party inpossession withdrans a [ANY] partof the award and remains in possession,

2.
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ii tre court may fix a reesoreble rantal for tre premises 1 be paid by tet party o tre plainaft
P during the [SUCH] possessian.

3 *Sc. 4. AS (0.%.460(b) samended 1o reed:

4 (©) The plantiffmay not be divested of a titke or possession taken wnlless [ACQUIREI
15 EXCEPT WHERE] tre court farcs tet the property was not taken by necessity fora public use

j« or purpose inamanner conpatible with the greatest publlic good and tre kesstprinate injury, the
7 amount of estimated just compensation deposited under AS (9.55.440(2) B not adequate,

js the state failed to comply with AS 34.60, the plaintrff isa municipal ity thet failled to comply
s with AS 34.60, or the plaintaff failed t© comply with AS (9.55.2/5. In tre event of thet
10 firdirg, the court el enter tre judgment necessary o (1) compensate the persons entitled ©©
i itfor the periad during which tre property was in tre possession of tre plarntaff, ) recover for
12 the plantaff any award paid o any parsm, and @) order tre plaintff 1o restore tre property ©©
13 the codition N which itexisted at tre tire of tre filirg of tre declaration of t2king wnlless
14 [SUCH] restoration s inpossible, in which case tre aourt Sl award damages o the proper

15 persons as campensation fora [ANY] diminution in tre value of tre property caused by tre

I16 plaintaffs wongful possession.
17 *Sc. 5. AS 9.5 samended by adding a new ssction to artide 3 1o regd:

18 Sec. (0.55.466. DEFINITIONS.  InAS (09.55.240 -(9.55.460,

19 () "siress kess' includes sort=term business kass, lag-term business kess, and
20 the loss of goodull;

21 @) "prvate injury" incluces usiness boss caused by the taking of o damage
22 proerty.

23  *&c. 6. AS 20.10.200(%5) sarended o reed:

24 (&) AS 2.3.030 (eminent domain, relocation assistanee, and real property
P aocquisItion practicss)

26 *Sc. 7. AS 20.3.030(2) sarended 1o reed:

2z @ A mnicipality may, only within its boudaries, e@rcise tte posers of eminent
28 domain and declarataon of taking in the performance of a power or functaon of the municipal ity
29 but must use [UNDER] the procedures set aut in AS 09.55.250 - 09.55.400 and AS 34.60,
0 regardless of the source of funding. In the case of a second dlass Ay, tte eacise of tre
3l power of eminent domaiin or declaratian of taking must be by ordinance tret s sUmitted o tre

3
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\oters at the next gareral election or ata gecial election called for tret purpose.. A majority of
the \votes on the question s required far goprovall of tre ordinence.
* . 8. AS 34.60.010 samended to reed:

Sec. 34.60.010. PURPOSE. The purpose of this dgpter is o establish a uniform policy
for tre fair and equirtzble treatmant of persons displaced as a result of activities undertaken bv
state agencies [ FEDERALLY ASSISTED PROGRAMS] morter tret tre displaced persons wall
not suffer disorgporticnate injunies as a result of programs designed for tre berefit of tre public
as awnle.

*Sc. 9. AS 34.60.020 samended o reed:

Sec. 3A.80.020. STATE AGENCIES TO ESTABLISH PROGRAM.  State agacies JHll
esteblish and provice tre means for inplerenting a program providing fair and reesoreble
relocation and other payment for persons displacad as a resukt of [FEDERALLY ASSISTED]
activities uncertaken by dtate agacies, o canry aut relocation assistance prograns for persons
digolaced, and 0 provice payments © persos & a realt of taking or damaging
[ACQUISITION] of [REAL] property for adtimities of State agpcies.

* S 10, AS 34.60.040(2) B amended 1o reed:

@ When tre taking or damaging [ACQUISITION] of [REAL] property for ¢
[FEDERALLY ASSISTED] program or project undertaken by a state agency will result in tre
displacarent of a parsm, tre State agency responsible for the program or project Sall make
payment 1o tre displacad persmn, upon proper gpolication as approved by tre State agenoy, far

(1) actial ressreblle expenses Nmoving a pers, the person’s fanily, usiness,
Tarm qeratian, or other persoral property;

@) adtial direct lossss of tagible personal property as a result of moving or
disootanuing a lusiness or farm qeeratian, but not: o exceed an amount equal 1o the reasoreblle
expenses thet would have been required 1o relocate the property as determined by the Sate
agency; and

@ actial ressoreble expenses In searching for a replacerent business or fam.

* S, 11, AS 34.60.050 isamended 1o resd:

Sec. 34.60.080. REPLACEMENT HOUSING FOR HOMEOWNERS, @ Inadiiim
o payments otherwise authorized by this dgpter, the State agency Sall make an addrtiael
payment not to exceed $22,500 [,] 0 a displacad person who s displaced from a dielling

A
New Text. Underlined [DELETED TEXT BRACKETED]



+

actually owned and ocoupied by tre person for ot less tren 180 days before tre nitiatian of
negotiations for the acuisitin of tre prgoarty.  This adtiriael payment must incluce tre
Tolloving elerants:

(@ treamount, ifay, tetwhen adoed 1o the taking [ACQUISITION] cost of
thedielling taken [ACQUIRED] by tre stateagacy, equals tre reesoreble aost of a comparable
replacement dielling thet sadecatt, safe, and ssnitary drelling acequate  accommodate the
displaced persmn, s reasonebly aosessible o public serviess and places of enployment, and B
aailable on tre private market; dl determinations recuired o carry out this paragraph dall be
made in accorcance with staards esteblided by the Stale agency meking tre addrtiael
payment;

@) te amnout, Ifay, tet will compensate the displaced person for any
inoreased interest aosts et the dissplaced person s requiired 1o pay for firenciing the acouisitian |
of the comparable replacament drelling; this anount may be paid only iftte dielling taken !
[ACQUIRED] by the State agency was encumbered by a bona ficemortgage tretwas avalid lien |
on tre drelling for ot kess tren 180 days Lefore the nitaation of negpiatios for tre taking
[ACQUISITION] of tre dellirg; and

© ressaeble expenses inourad by the displaced person for evidence of titk,
recording fees, and other closing aosts incicnt 1o the purdhese of tre replacement dielling, but
not including prepaid exqpensss.

(©) The atirtaicel payment authorized by @ of this section may be made onlly 10 &

displlacad person who purdneses and oooupies a replacemant deelling tret is decant, safe, and
snitary not later then the end of tre one~vear [ONE YEAR] periad begiming on the date on
which tre person receives fram tre State agency firal payment of dll aosts of tre taken dielling
[,] or tre cate on which the person moves from tre taken [ACQUIRED] deelling, whichever i
tre e dite.

*Sc. 122 AS 34.60.000 samended 1o reed:

Sec. A.60.000. REPLACEMENT HOUSING FOR TENANTS AND OTHERS. In
addrtaon o anounts otherwise authorized by thisdepter, the State agency dall make a payment
to or for a digplaced person displaced fram adielling, who s ot eligible 1o receive a payment
under AS 34.60.080, ifthe drelling was eciually and lawfully oooupied by the displaced person
for not less then 90 days before the nraataon of regptaatians for taking [ACQUISITION OF] tte

5
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drelling. The payment must be erther

(1) the anount necessary 1o eeble tre displacad person 0 leee or rat for a
periad not o exceed three years and six months [,] a deoat, safe, and sanitary dielling of
stanhrts adequate 1o accommodate tre displaced person inaress not gererally kess desirable in
regard 1o pblic utillities and public and comrercial falities, and reasonebly aoosssible o the
person’s place of erployment, but not 1o exceed $5,290; or

() treamount necessary toereblle tredisplaced person tomake adown payment,
including incicantal expenses described INAS 34.680.080@)(3), on the purdhese of adeot, safe, .
and smirtary dielling of staoards adequate o accommodate the displaced person in aress ot
grerally lkess dssirable in regard o pblic utilities and public and comercial feailities, but not
0 exceed $5,20.

*Sc. 13, AS 34.60.070 samended 1o resd:

Sec. 34.60.0/0. EXPENSES INCIDENTAL TO TRANSFER OF PROPERTY. The State
agency, as soon aspracﬁcmleaﬁﬁrtrecbtecfpayrmntcfﬁewrdaseprioeorﬂﬁomecf !
deposit in court of funds 1o satasfy the award of compensatiion N a condemnattion proceeding o
take or compensate fordamage to [ACQUIRE REAL] prozerty, whichever isthe eardier, Jull ;I
reimburse tre oarer, 1 the extant tre department consicers fair and reesreblle, for expenses |
necessarily incunred for

(1) recording fess, trasfar taes, ad similar exenses incidatal 1DCOI‘IVeyII’gj
tre [REAL] proerty o te stae ageoy;

@) paralty asts Tor prepayment of a preaxisting recorted mortgage entered o
In good farthencurbering tre real property, ifthe mortgage was avalid lienon the property for
not: less then 180 days before the inrtaation of negptiatiars for the acpistion of tre prgeerty; and

©® tepro rata portion of [REAL] progerty taxes paid tret are allocsble o a
period subsequent o tre diite of vesting titke in the Stake [,] or tre effective date of possession
of tre [REAL] property by tre State agency, whichever s te el

*Sc. 14, AS 3.60.080(@) samended 1o reed:

@ The state court having junistiictian of a proceeding irstatuted by the State agency ©
take [ACQUIRE REAL] property-by condemation dall award tre oaner of a [ANY] ngtto,
or titk ©, or naest n, the [REAL] property a sum tret wall in tre goinion of the aourt
reinburse the owner for reesoreble asts, disoursanents, and expanses, including reasoneble

-
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1 attomey, gyraisal, and engineering fess [,] actially inouned because of the condematiion

:2 proceedings, if

3 @ te frd judgrent E tet tre Stae agency canot take [ACQUIRE] tre
» [REAL] property by condemation; or
i5 () tre prooeeding isabandoned by tre State ageoy.

*Sc. 15, AS 34.60.090(@) Bsamended to read:

17 @ When the taking or damaging JACQUISITION] of [REAL] property fora program
. or project undertaken by a State agency [FOR A FEDERALLY ASSISTED PROGRAM OR
-9 PROJECT UNDERTAKEN BY THE STATE AGENCY] will result in tre displacerent of a

. person [ON OR AFTER JANUARY 2, 1971], tte stae agency ddll provice a relocatin
";?n assistane advisory progran for displaced persons thet [WHICH] offers the sarvices described
12 in © of tas section.  IF[ THE STATE AGENCY DETERMINES THAT] a person occupying

13 property inmediately adjacent to the [REAL] property taken [ACQUIRED] iscaused susstantial
14 econamic Injury because of the taking, the state agency Sall JACQUISITION, ITMAY] offer
15 tre oocupant: relocation aovisory serviices underr the program.

16 *Sc. 16. AS 34.60.120 samended to reed:

17 Sc. 34.60.120. UNIFORM [REAL] PROPERTY TAKING AND DAMAGE
18 COMPENSATION [ACQUISITION] POLICY, (@} A Stae agency or other entiity taking or
19 damaging [ACQUIRING REAL] proerty for a [ANY] project or program [IN WHICH
20 FEDERAL OR FEDERAL-AID FUNDS ARE USED] <Hll 10 tre greatest extantt practiceble
21 comply with tre [FOLLOWING] policies set aut in this ssction. [7]

.gz O [D] Ewery reesaeble effat ddll e made © eqaditiosly take or make

WA compensation for [ACQUIRE REAL] property by regobiation.
© Property to be taken or damaged [@ *"JAL PROPERTY] gdll be gyraised

5 before the nrtaation of negptiatians, and the oaner or a desigrated represantative Sall be ginven

26 an qoortLniity 1o accompany the gopraiisar duriing tre ingpection of the property.

In @ [Q)] Before tre initiation of negptiatios for [REAL! progperty, an anount dall be
8 estzbli hed tret is reasoreblly believed 1o be just compensation for all [THE REAL] property
9 taken or damaged, and tret amount gall be offered for tre prgarty.  Inno event may the

30 amount be less then tre goproved gyraisal of the fairmarket value of the proparty. A decrease

L or inoreeee in tre fairmarket value of [REAL] property before the date of valuation caused by

-
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tre public improvement forwhich the property istaken [ACQUIRED] or by tre likelihood thet
the property would be taken [ACQUIRED] faror damaged bv tre inprovement, other then tret
due to physical deteriioration within tre reesoreble antrol of the oaner, will be disregarded in
determining tre carpensation for tre prgeerty.  The owner of tre [REAL] proserty © be taken
[ACQUIRED] <l be provided with awrrtten statement of, and a summary of tre lesis f, tte
amount established as just compensation.

© [@®] An owner may not be required © surrender possession of [REAL] property
before the State agency concermed pays tre agreed purdiese price or dgoosits with te court in
acoordance with gplicble law, for te barefit of the ower, an amount not kess then te
approved gpraisal of tre fair market value of the property [,] or the anount of tre award of
compensation in the condemattion proceeding for tre progerty.

@, [G)] The arstruction or development of a public improvement el be so scheduled
tret [, TO THE GREATEST EXTENT PRACTICABLE, ] aperson lanfully occupying [REAL]
property s not required t move from a dielling, assuming a replacarent deelling wall e *
aailable, or tomove the person’s usiness or farm geeratian, wirthout at lesst 90 days” written |
notice of the date by which the move isrequired and untal at leest 90 davs have elgpsed after §
aoourt

(D determines that the prerecuisites under AS (9.55.270 have been met; or

@) hes ruled under AS (9.55.450(9) on any dojectians made toa declaration I|
of t&king, or the time for filig dojections under AS (9.55.450(a) hes ended without an !
dojection being Tilled.

© [6)] I an ower or Bt B pamitted t©© oocupy te [REAL] taken or
damaged property [ACQUIRED] on a rantal besis far a dort term or for a period -shject ©©
temination by tre State agency on Sortrotace, tre amount of rent required may not exceed tre
fair rental value of the property 10 a Sort=teym aoapier.

O [(D] Inno et may the time of condemation be advanced or negptiatias or
condemation and the dgposit of funds i aourt for the use of the owner be deferred, nor any
other coercive actian be taken n orter 1o compel an agreement on tre price  be paid for te
taking or damage to prgerty.

1) [6)] Han ntarestin [REAL] property 510 be taken or damaged [ACQUIRED] by
earcise of the power of eninent darain, formal condemnation proceedings dall be rstrtuted.
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The JACQUIRING] rtateagency may not intentiarellymake itnecessary foran oaner to rstitite
lecal proceedings o prove tre fect of the taking or damage of tre [REAL] property.

@ [O] Ifte taking or damage JACQUISITION] of only part of tre property would
leave sowner with an uneconomic remant, an offer o take [ACQUIRE] the entare property
dall be made.

Sec. 17. AS 34.60.13X@) samended o reed:

@ Notwithstanding another [ANY OTHER] provision of law, ifa State agency takes
an [ACQUIRES ANY] interest inreal property, tre State agency Sl take [MUST ACQUIRE]
at lesstan equal interest indll uildings, sjctures, or other improvements located upon the real
property thet [WHICH] the State agency recuires 10 be removed from the real property or thet
[WHICH] the Staie agency determines willl be adversely affectsd by tre use to which tre real
prope. tywill be put

Sec. 18. AS 34.60.130(b) samended o reed:

(O For the purpose of determining just compensation o e paid for a building, strudure,
or other improvement required e taken [ACQUIRED] under @) of this sectin, the buildirg,
siructure, or other improvement s aonsidered o be a part of tre real property 1o be taken
[ACQUIRED] notwithstanding the nigit or doligation of a te|at, as apirst tre owner of
another [ANY OTHER] terest in tre raal property, 1O remove tre tuilding, strudure, or
Improvement at the eqiration of tre terent’s term, and tre fairmarket value that [WHICH] te
building, strucdture, or improvement antrilutes o the fair market value of the real property ©
be taken [ACQUIRED], or tre fair market value of the buildirg, structure, or improvement for
removal fram tre real property, whichever is the grestter, el be paid 1o the teant.

Sec. 19, AS 34.60.135 samended 1o read:

Sec. 34.60.1%. PLANNING LOANS FOR ADDITIONAL HOUSING. Inadition o
the other prograns authorized by this dgpter, a State agency may make loas in orter ©
encourage and fadlitaie tre aonstruction or reebillitataon of housing o meet tre needs of
displaced parsos. These loas are a part of te [ FEDERALLY ASSISTED] project aost and
may be made to oprofit, limited divicerd, or cogperative orgenizatias or public badies. The
lcans may be made onlly for necessary and reasoreblle expenses, before aonstruction, for plaming
and dotaining feckrally Insured mortgage finacing for tre rdebilitabion or costruction of
housing for displacsd persons. The loars may nott exceed 80 percent of tre reasoneble aosts

9.
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expected tobe inourred inplaming, and indotaining finencing for housing for displacad persos.
Reasonablle aosts incluce [BUT ARE NOT LIMITED TO] aosts for preliminary suneys and
analysis of market nesds, preliminary ardhitectural fess, siteaaouisition, gplication and mortgage
commitment feess, and aostruction loen fees and disoounts. Loans toan orgenization esteblised
for profit [SHALL ] bear nterest atamarket rate esteblised by tre staie agency. Al otier loers
are [SHALL BE] without interest. The State agency dalll require repayment of lcans made under
this sectian [,] under terms and cordirtions esteblidhad by the state agecy.  Repayment Salll be
made upon copletion of the project or sooer, and exogpt In the ;a2 of a leen O an
orgenization esteblidad for pofit, the stale agency may cancel a [ANY] partor dll of a loen
Tolloving a determiretion by tre State agency treta permanent lcen © firence the reebillitabion
or axstruction of tre housing camot be aotained in an amount adequate for repayment of the
loen.
Sec. 0. AS 34.60.137 samended 1o reed:

See. 34.80.137. HOUSING REPLACEMENT ASSISTANCE AS LAST RESORT. Ifa
state agency [FEDERAL AIDED] program or project camot proceed o aciual corstruction
because comparable replacerent sale or retal housing s not aeilable, and tre state agency
determines tret housing camot othrerwise be made aeildble, the agency may tae actin
necessary or gaargpriate  provick tre housing by use of funds authorized for tre project.

Sc. 21, AS 34.60.150 samended 1o reed:
Sec. 34.60.150. DEFINITIONS.  In this dhepter
() "usiress” means any lavful adtimity, exoepting a farm goeratian, conducted
prnerily

A fortepurdess, s, ke, and rental of personal and real proerty,
and merufecture, prooessing, or marketing of products, comodities, or other persoral
proerty;

® fortte sle of sarvicss 1o te public;

© by amprofit ogenizatian; or

O for asistiy, lely for tre purpose of AS 34.60.000@), In te
purdese, sk, resale, marufecture, processing, or marketing of prodcts, comodities,
persoral prgerty, or serviices by the erection and maintenance of an outdoor advertising
display, whether or not tre display s located on tre premises on which any of the above

N Tet Ucerlined (CELETED TEXT BRAKETET]



aotivities are coducted;

(@ diglacd person” means a [ANY] any person who [, ON OR AFTER
JANUARY 2, 1971] moves from [REAL] proparty, or moves personal property from [REAL]
property, as a resultof tre taking [ACQUISITION] of te [REAL] property, inwhole or inart,
or as a result of the written orter of the State agency 1o vecate [REAL] proserty, foraprogram
or project uncertaken by tre Sate agency, and Solely for tre purpose of AS 34.60.040(8) and
3.60.000, as a result of tre taking [ACQUISITION] o, or as a reult of the wrtten order of a
State agency 1o vecate other [REAL] property on which e person conducts a business or fam
gperation for the program or project;

@ "fam qeratiat’ means any adtivity conoucted olely or primerily for tre
procuction of one or more agriaultural products or commodities, including tanter, for sale or
home wse, and austomari ly producing trese products or cammodities in afficientqentaty o be
capeble of aontributing naterial ly 1o the goerator™s yqort;

@ "mortgage’” means those classss of lies commonly given o seaure advances
, or the unpaid purchese price of, real property [,] under the law of the Staie inwhich the real
property s located, together wirth tre aredit instrurents, ifany, secured by. the prgoerty;

® "persn’ means an irdiviclal, partrership, corporatian, or associatian;

6) "'property’” includes snort-term and long-term business intarests;

(/L 'Sae agency' means a department, agecy, instrurentality, corporate
authority of tre dae, or a liacal sudivision of tte SAe, or a department, ageoy,
instrurentality, or autrority of two or more politacal sudivisias of tre State [PART ICIPATING
IN 1EDERALLY ASSISTED PROGRAMS] .

Sec. 2. AS 34.60.100 srepealed. -
Sec. 3. This Act takes effect inmediately under AS (01.10.070(C).

NowTet Underfired (CELETED TEXT BRAGKETED)



STATE OF ALASK
1992 LEGISLATIVE SESSION

BILL NUMBER: SB 104

FISCAL NOTE

DOT&PF
Statewide Engineering and
Operations Standards

1

Component: Engr. & Operations Stand.
Component Serial Number: 547

EXPENDITURES/REVENUES: (ThousandsofDollars)

OPERATING FY93 FY94 FY95 FYO96 FY97 FYO98
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 200.0 200.0 200.0 200.0 200.0 200.0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING: 200.0 200.0 200.0 200.0 200.0 200.0
I CAPITAL 1 3.150.00 | 3.150.00 I 3,150.00 1 3,150.00 1 3,150.00 r~3,150.00
REVENUE FUND SOURCE | 0 f 0 l~o | o I Q-
FUNDING: (Thousands of Dollars)

GENERAL FUNDS 3,150.0 3,150.0 3,150.0 3,150.0 3,150.0 3,150.0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER FUND SOURCE 0 0 0 0 0 0
TOTAL FUNDING: 3,150.0 3,150.0 3,150.0 3,150.0 3,150.0 3.150.0
POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate Of Current Year Impact: W e would require approximately 50% of the amount shown for FY93 as the

bill has an immediate effective date.

ANALYSIS:  (Attach a ssarate pece if necsssary)
See second page and department posttaon perer-

Prepared by: Jeff Ottcsen. Chief. Right-of-Wav & Environment

Division: Engineering and Operations Standards

Approved by Commissioner
Frank Gr-Turpin

Agency: Departmentof Transportation and Public Facilities

Phone: 465-2951

Date: January 8,1992

Phone: 465-3900

Date: January 9,1992

Distribution Bv Preparer: Leg. Finance, Leg. Sponsor, Requestor, OMB/DBR, Gov, Leg. Office, Impacted Agency(ics).
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STATE OF ALASKA BILL NUMBER: SB 104
1992 LEGISLATIVE SESSION :

ANALYSTS. -fc.Qnl,Jr.QCT_page n i

Thisallwll hav%gmrﬁcatdlrectalr}j blerd"ﬁa Inpects towrﬁalnal 7
coital aotvities gealesteﬂéctv\n nhi pqe:ls mstsasanate%cwl
business lesses incluoing clirect Ieﬁ?w Fraisal asts, safftime and court rgvvlllbe

religible for feceral-ai (ZSCF @) and this recuire gereral fund exenditures. s
oifﬁajttoprajlcthow much ﬂese will be and tre edtentof Itigtiuhich will ense to
\H’WSIG’B hetlll InczaseSV\here ﬂEAttorereHal 'soffieoureels
we willl be compel led toreach negptiated ssttlerants. We typicallydo thisnow

obllararwms Inexess of fairmarketvalle ceteminetions.. This blllvvlll likelyexand tis
practice as itsigrficantly broecens the type of lesseswhich can be claimed.

For qerati acmmesnewmstsmllbemllrmmrenamtemalmmsonm e grieg
Taalitessmust necsssanly cause disryptias to adjeoant usinessss. Strsats or runvays teporarilly
closed formaintenance atmitieswilll expose the cepartment o loss ofbusiness clains.

Quatdy,
\/%Jldlq m slutcbf\{g aremtcmpermble soanew and potentaal ly aostly new goerating expense

ial Costs
V%pmve besed aur estinate on anumber of assunptians. Each lShI Iy\mebleand itwould have
been easy toestinate thisfisal mteetamuch Iagfr bslress claimsought
curing acondemation acticn in 1990 sou lion,

| ence, we vvould
adjust tre amount necessary topay and del theaeclalrrs mﬁuxecamal Hﬁ:
Besis of Estinate:

Average number of usinesssspx mpected arstrictinprgjedts: - 200
Aml%gafbslrmslcﬂs fora%tl)\/ec@ $50,000
Busms loss cases st r%auas 105: 40
verage sttlerat a $1,600,000
Averageajnlnlstrau\east(lq;al gyrais, repptiatics A @ $10,000 $400,000
Busmas Icsscasesaﬂejlnsomednsecfwtprtxeajl 10
Average sstterant assumed at$30,000 ki %000
Averane achinistrative aost (lepl,, gyraisal, repptiatios S @ $30,000 ,000
Sb-total: $3.15 million
%Smﬁa%m
performs numerous maintenance-type aotivitiesswhich could be *'claimed” ascausing

some oegree of business ks, A pavement resaalimgmightt close trafficallong an uren artarial for
toaday npecti rgdozensofhslresssterpjrm Ven snow pIomng gaatlrgv\hlm
teporarily place a berm infrant of drivenays Freasalesis aim

lusiness would be potential %\El%letoﬁleaclalmaﬂ reoel\ecmpasatlm Because of thedheer
nurer, such clalrrsvvould be dealtwith on an adninistrative besiswith a relatively Sort and

uncorplicated

10,07/91



STATE OF ALASKA BILL NUMBER:  SB 104
1992 LEGISLATIVE SESSION

ANALYSIS foot fram pece 2).

Besis of Estarate:

Cotractwith aprvate-ssctor fim and anallyze minor usiness loss typeclains:
Assume 500 clairs fikedamally @ W toprocsss: e ,
Claims paid— assure 350 claimspaid@ $500 each $175,000
Sib-total: $0.2 million
Total: $3.35 million

Indirect Costs

As thishilll hes an imediate effective chie, ltvaIsIONﬂem?mssofmerlyall Igprojectsin

orderﬂ*atme iness loss issesmay be consicered \Mllunblbte%rl?/own%esome
sufficiently tretwe camot conplete by theend of tre aunrent feceral fisal year

ardrﬁhsraqoenswev\nll lose tre guoortunity © ' toligate ' thismoney and hence this san

qantmtylcs&

Suchsl vvouldhavebeenoiﬂiajtmd:sorblnmst)eas but intre curatyear itmay be
henewfa:iarallag;el bill hes authorized an unprecsdented level of funding Alaska
P

thsudwammzatlmdldmt ace untal the second quarterof theFFY. We aeslrlvl do
more in kessstime then osanal hl(jwaK/ roIq mwrhlsloryand thstheatd
Stes imposed by thishl maypna,entls fully ualzry feceral

The billwall haveﬂegealestlnpa:tm urben-type projedts, because of tre concentration of business
NE. Thus 1hed9l ofjustone or two uren

gg%lswrtell amlitlsow dcavseﬂwe OfAlBSkﬂiD"lOE’ muchas$200r$30nillim.

Note: When appropriated, thesefunds could eitherbe added to the generalfund matchforfederal-aid
highways and aviation which include moneyfor a variety ofcosts noteligibleforfederalparticipation,
oraseparatefund could be appropriated which strictly limits the use o fthesefunds to business loss
claims and related expenses.

Rev 10/07/91 Page 3 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 104 (ST/

1992 LEGISLATIVE SESSION

Revision Date: February 21. 1992 Department Affected: Department of Law

Title: "...taking and compensation...of BRU: Legal Services

property bv state agencies...other entities.” Component: Operations

Sponsor: Senator Rodev

Requestor: Senate State Affairs COMPONENT SERIAL
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

* %

«* «»«t #a«»ft *HHH# coee

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dollars)
GENERAL FUND L84 Fy«* »»»« t**« *e 0« «*e
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL

POSITIONS:
FULL-TIME fra=
PART-TIME

TEMPORARY

«o** *Fy »«t« o ft«t o ttff

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

KidJr ?CF tctlF

Prepared by: Richard I Peoues. Director/'/ Q_ .Phone: 465-3672

Division: Administrative laelvi Date: February 21. 1992
rXAtMcr [/

Approved by Commissioner: Charles E. Cole. Attorney General

Agency: Department of Law Date: February 21. 1992

Distribution (by preparer): Leg. FHn., Legislative Sponsor, Requestor, OVB/DBR, Gov. Legis. Ofc., & Impacted Agency(ies).
Rev 10/07/91 A Pace 1 of 3



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSSB 104 (STA~

This bill makes significant changes to state laws
concerning eminent domain, and relocation assistance and real
property acquisition practices. Some of the more significant
changes are the following:

First, the Dbill would extend existing vrelocation
assistance program benefits to a person, where such person is
displaced or damaged by a taking or damaging of property as the
result of activities of state agencies. Currently relocation
assistance is available only where a state agency acquires real
property under a federally-assisted program.

Second, the bill would make both short-term and long-term
business loss compensable under eminent domain laws. Many
jurisdictions do not compensate for such losses, except where the
loss suffered 1is due to a temporary interruption to business
operations, as 1is currently the case in Alaska.

Third, the bill would require that prior to filing a
declaration of taking and prior to taking possession, the state or
municipality must complete an expansive fact finding to prove that
the amount deposited with the court for estimated compensation for
business losses is adequate.

Fourth, the bill would permit the court to divest the
state or municipality of title or possession to the property if the
amount of estimated compensation deposited with the court is not
adequate, if damages paid under AS 34.60 are not adequate or if
the replatting requirements of AS 09 55.275 are not met.

These changes will require additional attorney services
and will have a fiscal 1impact on the Department of Law. The
state"s cost for any capital project involving relocation
assistance or Dbusiness losses will be incrementally higher.
Disagreements over the measure of business losses as well as
disputes over the adequacy of the estimated amount deposited with
the court will likely result in more litigation and court time.
This means the total number of attorney hours provided in any given
year will 1increase, and thus the Ilegal services costs that are
reimbursed to Law by the Department of Transportation and Public
Facilities will be increased accordingly.

Furthermore, the cost that the state pays for eminent
domain and relocation assistance will also increase to the extent
that business losses and state-funded agency activities are a part
of capital improvement projects, probably decreasing the number of
projects that could be undertaken 1in any given year. These
increased costs would occur in future capital project budgets. The

* page 2 of 3



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. CSSB 104 fSTAN

Department of Transportation and Public Facilities™ view on these

matters may be helpful in this latter regard.

Because an accurate 1increase in legal costs cannot be
predicted, they have not been shown. However, we believe that
these costs could increase by as much as ten or twenty percent.

page 3 of 3



CSSB 104 (STA)
CS Compared To Original Bill (by section)

Section 1: New section which amends AS 09.55.300 (b), and 1is
not in the original. It requires that all parties
to an eminent domain action must agree to the ap—
pointment of a hearing master.

Section 2: Unchanged from original®s section 1.

Section 3: Amends AS 09.55.330, and is not in the original.

Section 4: Unchanged from original®s section 2.

.Section 5: Unchanged from original®s section 3.

Section 6: Unchanged from original®s section 4.

Section 7: Unchanged from original®s section 5.

Section 8: Unchanged from original®s section 6.

Section 9: Minor clarifying language from original®s
section 7.

Section 10: Unchanged from original®s section 8.

Section 11: Restores the word "acquisition™ to the original
section 9.

Section 12: Restores the word "acquisition™ to the original
section 10.

Section 13: Restores the word ™"acquisition™ to the original
section 11.

Section 14: "Restores the word "acquisition” to the original
section 12.

Section 15: Restores the word "acquire" to the original
section 13.

Section 16: Ildentical to original™s section 14.

Section 17: Restores the words ™"acquire” and "acquisition
to the original®s section 15.

Section 18: Restores the words ™"acquire”™ and "acquisition”
to the original®s section 16.



Section

Section
Section
Section

Section

Section

Section

Section

19:

20:
21:
22:

23:

24:

25:

26:

Restores the word "acquires”™ to the original
section 17.

Unchanged from original®s section 18.
Unchanged from original®s section 19.
Unchanged from original®s section 20.

Restores the word "acquisition™ to the original®s
section 21.

Unchanged from original®s section 22.

States that Alaska Rule of Civil Procedure 72
(h) (2 1s amended by the addition of Section
1 of this CS.

Unchanged from original®s section 23



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street

(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101
MEMORANDUM May 7, 1991
SUBJECT: Sectioal summary of CSSB 104 (State Affairs)
(Work Order No. 7-1.30664\], 5-6-91)
TO: Senator Pat Rodey
Chair, Senate State Affairs Conmittee
FROM: Theresa L. Bamister
Legislative Counsel

You have requested a sectiaal summary of the above descrribed [ll.

As a prelimirary metter, note that a ssctical summary of a hill should not be
consicered an authoritative interpretation of the bill and the bl sl 5 the best
statement of isaotents.  you would like an interpretation of the billl as itmay
apply 1o a particullar st of ciraurstances, please advie.

Section 1 amends AS (9.5.300(b) to require thet dll parties to an eminent domain
action must agree before a master saopointed. Ha party dojects, the master isnot
appointed.

Section 2 amends AS (9.%.310(a) to require the jury or master in an eminent

domain action  asoertain and assess the full amount of business loss caused by
taking or damaging the property.

Section 3amends AS (9.5.330 to establish how business loss B0 be determinedin
an eminent domain action.

Section4 amends AS (09.55.440(b) by directirg the court inan eminent domain action
o exeditiausly order that deposned money be pald imediately ﬂ“e persons
atited O it

Section 5 amends AS (8.56.450(a) "oy adding a third Sittation,, inwhich a court s
prohibited from "granting a night of entry n an eminent domain action. The new



E&aggr 1%@5 Rodey

provision celays the nigit of entry unal the court determines thet the deposirted
amount of the estimated just compensation for dl prqoergﬂtfkm or damaged B
SUbstantiated by one or more gypraisals prepared ingood fai

Saction 6 adds four additiaral situatias inwhich the plaintaff inan eminent domain
actionmay be divested of a titke or possession taken.  The new sitLatias are when
the court finds thatt the amount of the estimated just compensation deposited under
AS (0.%.440(@) Bnot adequate, when the state failed to comply with AS 34.60, when
the plaintaff samunicipality that failled to comply withAS 34.60, and when the plain—
tfffarled o comply with AS (0.56.275.

Section 7 defines "tusiness loss and "private injury'* for the eminent domain article.

Section 8 amends AS 29.10.200 to make home rule mnicipalities sibject o the
change made in s, 9.

Section 9 adds © AS 20.35.030(@) the requirement that municipalities use the
procedures sstout INAS 34.60 (Relocation Assistance and Real Property Acquisition
Practiass), regardless of the source of fuding, when exercising the poners of eminent
domain and declaration of tekiry.

Section 10 states that the purpose of AS 34.60 sto esteblish a uniform policy fortn e
fairand equitzble treatment of persons displaced as a result of state agency adiMities.

Section 11 requires state agencies to esteblish and operate a relocation and payment
program for persons displaced as a result of the acpisition, t&king, or damaging of
property for adtvities of state agacies.

Section 12 requires a state agency to make certain payments to displaced persons
when the acguisiian, t&kirg, or damaging of property for a state agency programwall
displace the parsors.

Section 13. Sec. 34.60.060(2) requires a state agency to make, I addrtion to other
payments authorized by AS 34.60, an adbitiaral payment to a displaced personwho
meets certain requirenets. The payment must include

(1) the amount tet, when added to the ast of acouiring or taking tre deelling,
equals the reasonable aost of a comparable replacement dielling that meets certain
aTeg; -

() the amount thet will compensate tre displaced person forany increased interest

asts thet the displaced personJs required to pay for finacing a comparable
replacement drelling; thisamount sto.be paid only ifthe diel ling acouired ortaken



%}Z@r 1%35 Rocky

g;rqdﬂ*e state agency was encumbered by a mortgage meeting cartain requirenents;

© ctain other expenses incurred by the displaced person relaing o the
replacement deelling.

Sec. #4.60.060(b) Iimits the making of the additiaral payment authorized in (@) toa
displacad person who purchases and oocupies a replacement dielling, which must
meet certain amteria, within one year fron (1) when the person receives fird
payment of dl asts of the acquired or taken dielling, or ) when the person
moves from the acquired or taken dielling, whichever s Har-.

Section 14 requires state agacies, In addition to anounts otherwise authorized by
AS 3.8, to make a secified payment to a displaced personwho isnot eligible for
a payment under AS 34.60.080, ifthe dhellingwas actually and lavfullly oocupied by
the person for a certain periad before the InfGataon of negotiations for acouiring or
g the dielling.

Section 15 requires a state agency, as soon as practicable after paying the purchase
price or depositing the funds to satisfy the award of compensation Ina condermation
proceeding, whichever event B exrdier, © reinburse the owner to a far and

reasonablle extent for certain expenses.

Section 16 requires the state court handling a state agency condemnation proceeding
to award each owner of an interest in the property a sum tret the court determines
will cover certain assts incurred because of the condemnation proceedings, if(1) the
firel Judgment s tret the agency cannot take the property by condemation, or )
the state agency abandons the proceading.

Section 17 directs a state agency to provide a seecrfied relocation assistance avisory
program for displaced persons when the accpisitian, t2king, or damagiing of property
fora program or project undertaken by a state agency will result in the displacement
of a person.  Directs the state agency o offer the occupant of inmediiately adjacent
property the relocation advisory services under the program ifthe person s caused
SUostataal economic Injury because of the aoouisition or k.

Section 18 diredts a state agency or other entity acouiring, teking, or damaging
prqne_r(}%lfor a project to comply with cartain listed policies o the greatest extent
practcble. -

Section 19 directs a state agency acouiring ar. taking an intarest in real property ©
acquire or take at lesst the same interestas tden, in the real property, indl -
buildings, structures,, and other improvements located upon the property tret are



Senator Pat Rodey
May 7, 1991
Page 4

be removed by the state agency or thatwalll be adversely affected by the use towhich
the real property wall be put.

Section 20 states thet for determining just compensation for a building, structure, or
other improvement recquired 1o be acquired or taken under AS 34.60.130(@), the
kutllding, structure, or other improvement sconsicered to be a part of the real pro—
perty to be acouired or taken even ifa terant eventual ly has the night or doligation
to remove it The tenart wirth the right or doligation of removal 510 be paid the fair
market value thet the tuilding, structure, or improvement contributes to the fair
market value of the real property 1o be acouired or taken, or the fair market value
of the huilding, structure, or Improvement for removal, whichever s greater.

Section 21 makes tedmical changes and celetes the federal assistance requirenent
fromAS 34.60.1%.

Section 22 amends AS 34.60.137 1o cover State agency projects, nott just feceral aided
projects.
Section 23 adds a definrtion of property to include short-term and long-term business

nterests. Makes several changes inthe definrtaon of " 'displlaced person”” to reflect the
changes in the rest of the dhapter and 1o celete an dosolete cHte.

Section 24 repeals AS 34.60.100.

Selc:gim 25 describes how AS (9.5.300(h), as amended by this hill, changes a court
rule.

Section 26 gives the act an immediate effective cate.
I 1 can be of further assistane, please advie.

TLB:mi
91-086.mai



Patrick M. Rodey &laftfea £s>tate Hegtstfature 3111 St Suite 310
Senator Anchorage, Alaska 99503

(907)361-7618

During Session:
PO.Box V
Juneau, Alaska 99811
(907)465-3793

Senate e

MEMORANDUWM

DATE: May 14, 1991

T0: Senators Kerttula and
Co-Chairmen, Senate

FROM: Senator Patrick M. Rodey

SUBJ: Request for Scheduling - CSSB 104 (STA)

I respectfully request that CSSB 104 (STA) be scheduled for
hearing in the Senate Finance Committee. The bill seeks to
address shortcomings in Alaska®s eminent domain laws and
condemnation practices.

The primary thrust of the bill concerns adequate compensation
for business loss, especially in the cases of leasees and
franchisees for whom relocation is not possible.

Current law provides for compensation for the loss of real
estate, and relocation expenses for those businesses able to
move successfully, however, provisions for adequate compen—
sation for businesses which must close is not well-defined.

Your review and support of this bill would be greatly appreci—
ated. Support material will provided.

PMR/tb/memo004



Ritrick M. Rodey Ulatffea gbtate Hegistfature 3111 C. St., Suite SI0
Senator Anchorage, Alaska 99503

(907)561-7618

During Session:
PO.Box V
Juneau, Alaska 99811
(907) 465-3793

Senate
SPONSOR SUMMARY
CS Senate Bill 104 (STAJ

This bill is intended to address inadequacies in eminent do—
main proceedings where business loss occurs. The chief bene—
ficiaries would be businesses which rent or lease. The Alaska
Supreme Court has ruled that business is a form of property
which cannot be taken or damaged without payment of just com—
pensation. Short term loss of profit due to business inter—
ruption has been judged compensable.

The court has not ruled on compensability 1in cases of total,
or long term business loss due to condemnation when the busi—
ness cannot be relocated. This bill is necessary to correct
that injustice. No property owner should be forced to pay a
greater proportion of the cost of a public project than any
other citizen.

Section 7, the bill clearly defines "business loss"™. Proof
of business loss is a burden of the claimant. It is routinely
calculated and awarded in tort and contract cases, and would
be no more difficult in condemnation cases. SB 104 requires
damage be established with reasonable certainty, not specula—
tion. The Supreme Courts of Alaska, and the United States
have defined short and long term loss of profits, and loss of
goodwill. The concepts are well understood by valuation ex—
perts and accountants.

CSSB 104 (STA) does the following:
Improves public policy by rectifying the injustice of
inadequate compensation of businesses which are des—
troyed by condemnation.

Reduces likelihood of litigation by allowing for a
master®s hearing i1f all parties agree.

Establishes how business loss is to be determined.

- Applies constitutional standard of "taking”™ and "dama—
ging™ 1in relevant statutes.

CSSB 104 (STA) more fairly addresses concerns of small busi—
ness and franchise entities. It will provide more a realistic
evaluation of business loss, and improve procedures for
scruitiny and settlement of claims.



California Statute Pertaining to Business Loss
Article 6. Compensation for Loss of Goodwill
Cozr%pensation _
1,263.510 @ The owner ofabusiness conducted on the E)E%perty taken, or on the

remainder ifsuch [S ofal 1, Sall be compensated for loss of
goodwi Il ifthe owrﬁ)g?p?)rrg/es?{tofﬂefo Iomgarrg

@ The !and§eiscaused by the taking of the property or the injury to tre
remainder,

@) The loss camnot reasonablly be prevented by a relocation of the business
or by taking steps and adoptiing procedures that a reasonably prudent
personwould take and adopt inpreserving the goodwill.

© Compensation for the losswill not be included Inpayments under
éecl:lon 7262 of the Goyernme tCo%e. . : :

(4) lesnsatmn fgr e loss will not be duplicated in the compensation

otherwise awarded to the owner.

O Within themeaning of this artidke, 'goodm Il consists of the berefits thatt accrue
toahusiness as a resuttof its location, reputation for dependebi lity, sdll or gality,
and any ather circunstances resulting in probable retention of old or acouisition of
new patronace.

Tax Returns

1263.520 The owner of a business who claims compensation under this articlesall
make availeble 10 the court, and the court gall, upon such terms and conditions as
will preserve treir cfidntality, make aailable o the , the state tax
retums of the business for audit for cofidential use solely for the purpose of
determining the amount of compensation under this aticde. Nothing in this
section affects any righta party may otherwise have todiscovery or to require the
production of docurents, papers, books and acoounts.

Inverse Condemnation
1263.530 Nothing in this articke is intended to deal with compensation for inerse
condemnation claims for temporary interference with or interruption of business.
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Department of Transportation

and P ublic Facilities

POSITION PAPER

BILLNO: SB 14 APPROVEDA” i ..
FrarkG. Tupn, Commiissianer
TITLE: Condemnation Practioss DATE: March 16,1992
Statement of Position

This document tsmeant to expand the previous position paper issued on this bill by
focusing on altermative approaches which would reduce the potential for
impairment of project scheaulles, and would achieve amuch better balance between
net payments for business losses versus adninistrative, gopraisal and legal asts.
This presentation begins at page 9 of Attachment A.

While sasitive to the underlying circumstances which this bill appears to address,
the department cannot endorse It in the current form. Further, we feel it important
o point out the very serious consequences these changes would have on the adillity
of the state 1o proceed with cgpital construction.  Simply stated, projects will become
sighrficantly more asstly, with such aosts being fully ireligible for feceral-aid
reimbursement, and the likelihood of long delays on some projects appears certain.

There are, however, certain features of the bill which we support, such as making
uniform the treatment of crtizens relocated as a consequence of an eminent domain
action. Here-to-fore relocation benefits of AS 34.60 were exclusively available t©
projects with federal funding. Projects with other funding sources were not eligible
for these relocation berefits, thus causing non-uniform treatment of citizas
affected by cpital projects.

The Impacts of this hill are very far reaching, and could add millions of dollars t©
the gereral fund cost of transportation programs on a yearly besis. A detailed
discussion of our analysis of the bill and It's ramifications isattached. 1hope you
will take the time 1o review this material for itclarfies how adverse an impact this
hill s likely t© have on this vital area of public savice.

Firally, we believe a far more targeted and less aostly solution ispossible to resolve thr
type of problem addressed by thishill. Our recommendation iscontained in the lest
section of Attachment A.

For Further Infommation aotaat Katy MoHuoh a 463300



Attachment A

SB 104
An Act relating to the taking and compensation for damage.of property by state
agencies, mun?crpa Ities, an otﬂer enFtthres and providi n% orgn gr% étrvg date.

Introduction

Lt is believed fhat trys bill is meant to rectify what Is grcer\red as.an inequity when a
usiness Is relocate asaconeuenc%o ahem neB main action an su ers
some form of, uncom?ens te ufrc 1S N e for comPensatron unﬂer
existin consi utional an statut?r aw, Ina rssrng hds circumstance, the bill as
written, VY acc? é) ant chan?e In eminént dom |n ractices
particularly as it reatsto bu nestses butasot emrr] th In and relocation
actrﬂns ese changes are so r]ro ound. that Alaska would become a "pioneer” state
In the area of eminent domain Jaw n ourd eas eyhave the most generous
program in the nation, We believe that tnere Is a réal opportunity that this
generosity will result In payments weII In excess of farr arket value.

This ga er attempts to explain what protections exist under current Iaw the changes

sed in this new Igwaswell as bﬁe frsc?I conse uen(ieso these ch %nals a(ng

ch woul
Current Practice
sound policy a

late checks ndb anc beIr e that an % P[ stment shou
| W cul goa ot b
Current Practrce contains nrnelrjq Ity between ro&ects with federal fundrng and
ene |ts avar‘?i% or aII projects.
E ild upon the strengtns of current law. FoJIowrn 15 4 discyssion of the rrghts?

Ul
drnrg Is involved, no relocation henefits are
Il Corrects this inequity by making relocation

Fec mmendations hoa dress the pro e[no business relocations whi
ess disruptive to the program as a who

gractrce o% eminent dom |n |s erha 8%one of the most rné)wen‘ul overnment
g rs.. It needs to be car fu con oI O,oroced re, wrtp
grpe Lﬁ ty consrdere In reatron to dua goaso ectr n ot both private ang
public rghts
those without. Unless federal
ut rrze under state [aw. . This bi

en federal funds are involved, current policy regarding condemnation an
Pricatron wa weilr most rnstanfes e be evegt @Irc u[n tments s oulg
protections a?or ed Citizens affected by eminent domain actions under present law.

1 Tust comPenﬁatron generall The suPreme court has tate?l that the
%nstrtut rovision an%;the law Is to,be cons rue In favor of the owner.
That 1S, under current law the owner IS given the benefit of every doubt.

Attachment A (5B 104) 1 March 17,1992



easure o(f compensation for real grotpert Fu mar|<et v?o] upon the
te o ta h own rise tI 0th mar value of t eprB ertg
fa enpustemarg ueot rop ry r ta enbut| ured

fa mg as meﬁsur% e decreas |nt etvaIue of t eremamder
beforg and (f er the t km Under curr nt artBtent \Prac ice these
values are determined b pra|sers an cert| J TeVIEW appraisers.

B.  Measure of compensatlon for special damages: The owner is entitled to;
ofe enses incurred in finding and maving tq a new
i L R

k

esceo usin ss Including g, transporta brokerage

ayment for personal oroBert lost or damatt]%d dunntiq relocation;

Euglrrneesnst lr(ocra%%rﬁogalldoro ertsy/ which cannot be used In the new
Int eeventa?us ness cannot b%zg cgted apa ment can be

made In %euo re ocat|o u Inese cethisIs a
payment for going outo Siness.

G Co%ano benepté e]busmesfs OWNEr Is, enUtAed to reil<ocat|on costs
nefits Inc mgt e cost 0 movmgI inclu rglypac mo and
un acking, storage and move nsurance, licenses and permits, new
o san stationary, certain rePa 'S Or Hngrovements t0 new location,
utility connections, feasibiit les, a rUsmg new special
aSSessment Costs, a(itvernsm of new business loZation, and other items
considered essential to reestablish the business.

Eo(%gtratt %ytostjnc(%%t gltt];lrregt law the owner |? com ensaﬁd for the value of t‘te real

anew aceoP ess; a Pc? Bvrso
ert anit moving costs. Conceptual eowners ou ole; 16.. he
n(s)messet (atIJte to buy or Iease a comparable piece of property and move his/her

However there are t e hove bengfits tnat arise in S me clre msta[tces
Perhaps he big est en no sinta le location can be found or a location
ess suita Iet eb smess 1S the onI ternative. nthes cncum tances, the

ness owner may suffer damaces. Here lies w atwe#a |eve| ecrux he
E em and our récommen aﬁto sa dress businesses facing re ocatlon w IC
urfer consequences not now eligidle for compensation.

2, Be(ﬁom t. The sta(te mushdedposn It's estimate of co g sa or) hen it files a
earat|on ofta Ing. The owner Is in a position where secanotam
rloew t of the stateseshmate of comgensau n on the date of ||ng or as
soo therearter as [t IS clear they will not contest the authority and necessity of

the state’s acquisition.
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Authority. If the owner contests the state's authorrtay [r? acqurre the grogoerty
mdug on, hesaemushan are a statement of aut and ne

Ir ocument requrrest t the state ustr nwrrtrlng pur 0S¢ and need
or tg roperty In %st)on see A d5 aJsoneofalimited
numpe ?stat% |c estqws thrs additional Iayero protection to private
parties arfected by eminent domain.

Costs and fees. n/d d)nrr(r)%ﬁrth owner may be concerned about] the cost of

contestjn et, the faw curregt 3/ goes a long ways towards
protecting t eowner In condemnation proceeding
A, Master's Hearing. Under Civil Rule 12, an toacondemnatron 1S
entitled to a m sters hearrn ur trraI uestrono J
compensat] on emaster rma ure nd gives
eve oneterr t t0 an Inexp ensrv sotat ut |n e|r
compens tronaguments toanetttra thrrd rty aﬁp ornted ly dt
cou ncontested as

s.. The vastmajority of acquisitions w |ch ar
authority hut are drgputed as toqcompensatron are currently resolved by

a masters nearing.

Any part nappeal the mastersdecrsron 0 the courts but |fthe state
ISthe a r}le] art |tmus H}do teo ners costs and fees
mcurre roug trl regard ss'of how the trr turns out.

B.  Owner's costs and fees and the 10% Rule. Rule 77 Rrovrdes that if an
owner i successtul In Incre srng}ust com ensatro by 10% above the
states er, the et 100h thelr reasongole costs and aftorne sfees
venr ey on tsucce In Increasin rust cgm ensation by 1

they stil taIIcosés ana fees tnatt e court fjn ds ere reason ny and

rcrgr%esga]g Ir)nncurre to assure the payment of adequate just

C.  State's costs and fees. There IS N0 provision for payment to the state of
Its costs and fees. | mcurre Pcon e F&ro claims, Even if the state
wins, 1.e.,, the estrrnateo value IS U the court aﬂ find that the
ownersr:ﬁsts and fees were neces? yrncurred and the state still
cannot collect any of Its costs and Tees.

D.  Expedited proceedrnds Rule 72 (J& provides that the court and the
Egr{trl[r)eesnasrae Itgnexpedr e the proceedings for the determination of just

E. Abandgned procee(%rngs Ift]hesrtaﬁegbandons the proceedin sor IS ot

anted possession hecause the ove aut rty a ecessrt
gt the taking ﬁ% 8080a ) requires thatFt) eowner% B/arda 4

reasonable costs drsbursements and expenses of the proceedings.
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AnaI)@s of Bill's Changes and Conse(iuences

This bill would have both short and long term inpacts. The immediate effective
date will change the rules under which many projects which are currentl Iy
undergoing active acquisition effarts. Most of these projects must be "‘doligated”
(which requires that RO W acouisition is 100% complete) or we cannot use the
federal funds allocated to the project.  The presence of even one business seeking
compensation under the provisions of this bill on a active project will threaten our
ability doligate the project because we can"t cartafy the right-of-way acouisition as
being complete. This will potertial ly result in the loss of millions of dollars of
federal-aid highway funds in the current federal fiscal year.

A long term effect of the hill is the tremendous legal uncertainty itwill cause. The
bill will dramatically alter the practice of property acouisition involving businesses.
Administrative and judicial decisions will no longer have the firm foundation of
case law as developed in numerous cases inAlaska and the nation over many
decades. The potential for delay and tedious legal interpretation will remain high
fora long time. This will delay many future projects and add signirficant ast.

Furthermore, additional business compensation added by this hill, including staff
time, appraisal aosts, legal aosts and the actual compensation to business owners will
be eligible for federal funds. Business losses are not eligible for federal
reimbursement, (23 CFR 710.304 () States: "Payments made for ... loss of business ..
arc not eligible for federal participation.") Thus, any payment for such losses will be

out of an additional state gereral fund contribution.

A fourth consequence of the hilll, and perhaps an unintended consequence, s the
possibility that many actions of government falling under the legitinate exercise of
s powers, which cause damage to a business may now be compensable. Many
necessary actions of government can be interpreted as a damage, though they are not
eligible for compensation under current eminent domain theory. Consider:

= Actions to increase or decrease traffic flow on a given route.

= Actions to limit or prohibit certain tuming movements.

= Actions to temporarily close roads 1o traffic for maintenance or
construction.

= Actions regulating the size and weight of vehicles used by businesses.

= Actions to condition or deny certain driveway aoplications.

We believe these types of actions could be construed as a "“taking’ or damage which
is eligible for reimbursement. Even ifwe prevail in court, the vagueness of the
ball*s language would seem to invite suits of this rature.

Comparison to Other States
No other state that we know of compensates for short and long term business losss.
Both Florida and Califomia provide some compensation for loss of goodwill. In
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Cahfo nia, (? ,Iwether tate in man tqer leqal issues, their %ct nsates for
Iosso odwill, but un erarate ‘ ned s‘andarda IC ?iu INess
owner obhged to prove. The Florida faw Is more limited than t eCa Ifornia law.

In conversatjons. with CalTrans personnel who administer the right-of-wa
Bro ram In &aln‘ornla tﬁ % é’ ex erlenced the time consumln8 an cost ly legal

e
roceedings that we pred|cy for this

In one court decmon C?]In‘ornla Department of Transportaflon V, Mullerg .

B R

Itjon { an { eaeqmre ocat|0n he USINESS Was a COI‘E)OI'atIOH

ownedb the same Indiv dua W oowneg %t l]anpaﬁnmar ) vaque oq H}O ég;rrge)/eerntg/

hat In SSGHCF wer% lﬁ) |cate ayments
an the nﬁfn refocatable Dusiness assets IS contravenes d ?aSIC concept

eminent omalbr] which 1S to make t eproperty owner "whole" but not'to enrich
them at the public's expense.

CaITrans finds that man 8oodW|II claims are found mvah% hased U on the failure

rovide records or that goodwill is not substantiate ere goodwill must he
pensateg [glms range from é30%00 to Fn eXCess otd $1,000, 0%0q

Giv n%emorehmned plicatjon of the Californig law an b%rﬁien of proof placed
on the DUSINESS owner epre Ict that under the eftects ot this bill Alaska's
expenence W% be more costl }/ for there are no bounds to what the state must pay,
nor Is tnelr a burden of proof on the business owner.

A comparison of the California law and SB 104 is shown in Table 1.

Additional Isues
side from the major points made above there are other concerns that we wish to

ring forward:

Compensatb Uestion
The lllceate scheme wheretg empp asis Is on re uiring the state to
eosﬂasmuc mon as possiple ug ront, scrutlm Ing thiat deposit and
requiring prompt distri but|on of the deposit.

e]re should be no re uwement of d|str|but|on until obéectlons to the state's

ttotaearereo nd competin calmstote 0SIt are resolved.
THe court must be wﬂ% t%e cin &retlgnt ? dnbut B eposHven and
how 'té hu ementwarrants Court tdmes ould not be wasted hold
roceedings on the eosﬂasoP%ose to determining the fa|r?mount

omp nsation. Consicer ngt a estateﬂeop relizes It's case it the deposit is

oss Thar 90/00? te ina compensation this additional scrutiny Is
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unwarranrt ﬂ Further there may be more than one party who Is entitled to a
portion of the deposit.

L0Ss of De aratron of Takrn Progedure
Alaska la rirrew Lovr es a cedu wherehy we an accelerate the.

trn ster of title whife t eproces |sh|n |tabecom nsatron IS
ﬁu cate Gr ce ure. |srntene 0 ns atvrtap roect

not delaye eretarnrn otectr ns owner T e
Ppears 0 rustrat our abfti }\&to Ul |zet |s Broce ure bya owrng
objec lons to matters that are Inferently subjective
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. ahle One . .
Comparison of Alaska and Eamornla Concerning Business Losses

(hl'rlbm' [ Tew k have for of
e e e
Because ieGalfomialaw Be@qotlaal indaecter, ikisEta benchmark by which tre
proposed leoislatinmay e The folloving # lsa SI 10E comparison of anumber
of deradteristicsof tre rﬁJrnla lawwith theproposed il
CALIFO A
CONSIDERATION  (Title7, él(% @c 1263, éSé (ﬁf
WWhait BGopesadle: %L_(.ésofhsresgoodvumqn asga@_ L@%
Defnitiot % hsg/"ecbzailw Avove temsarerotcefrel
How claiect Beinsssoer srotifiedofquortinity - Saienust praaregas efare
it GRS G RReR PR
= & S nmmﬁ&ny&% e b
Furdirg: Usesetegeraral fud; FHWA willrot WW;FHWANIIM
Dedavatinof Tekirg datl Aotimalmeﬁmsadb,rdarsphm
Cefnitionof Rl Notdatad on b edﬂglrgmm
Agety ' wrth
Butnolinimizles:  Bsiressoner Brmjrejbﬁem tuden nhsres
taa roEntErsn _q:cdr\lll O/\ner minimize kss.
Icm be rtsp
Buron ofaof: OArermstproettetltHemtsof Slae oblemrelcmmmm
O Tuggr!llstbeamg ofred ﬁgden_ e ms e in
R Oy e i ey 1 No Byl e ety B
UeofbstarShoes:  NA No loxpraregiredstgpiole s ©
minimize trenunoerof tllcurt
i il i L
" Hheorsletleass Bomattle. . ik Hdyema %
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These frustrations include;

ation.
%hgﬁ Inigmposes a third level orfcomqensatmn determlnat%on %n the agie efore

the state I granted é)ossessm eco rt must determine that the stat epOﬂIed
ade%ate uSt compensation for all real and persona property Interests taken. T
IS a (leparture from current law In two respects.

First, there 1S @ hearin re?ardmg the ade%uacey of the compen?]anon deposit.
This wil entayl exte sve estimony from expérts, agrocessw ch cause
signiticant'delayirr otaining poss ssmn since'most (t)erts wil nottst| or
be"In a position to render a meaningful o |n|ora until Pave |P|s
te||r reports. Alsp cons rt ecrowqed ourt docket and the result Is thata

----------- eclaration-of-taking will be meaningless.

Second'ls, the re w[e ent of valyation for er?onal Rrogert which %ets into
Incidental qr SP ﬁma es such as bu |n sS dpssad %e fo personal
ogert}/ the ¢ hmar]tbearst n of proof 0 theeﬂems
esonab ec use the ¢ hmant 1S N the est position t%contro and
I|m|tt oss Jhe b|| remove e owners incentive toAmtf IosE
most ases Incidental or SpeCIfl am?ges are not incurred until the claimant
actualymoves Under the bill the cldimant must be adequately compensated
before the claimant has to move.

Thg court m 1%(not rant poss ismn until the state Tas replatted the owner's
remainder. TTtIS IS ver problemat |c requwement Or We must own property
befcire we file for a subdivision. Righ tﬂow th|seement oLthe law Is not ollﬂwed
In "letter” hut a Pere t? In "spirit”, canlg places a purden on us which we
can not technically satisfy-replatting land prior'to possession.

Com ensat|on Benefits to Those Who Have Not Had Real Property Taken.

@ ole new class 0 clalwant 1S created by tr] ?roposed le |slat| n Cu[(rentl
eneflﬁs arehn? ered by t fta in qme rea opertx nteF fwe t%
something t c? erson could clal ap? Icable r ocaU? enefits. This threshold is
retmoved atnkaperson can claim benefits regardless of whether a real property
Interest IS taken

Thme Preisures
There Is a ays considerable Pressureb e public to keeap prqgects movmg These
grcgects solve urgent t‘anspo tat|ona| FEdi creat é ?m constrction,
ensure thaf We Utilize every availa L dollar.. T %Nesa ?m SS
owner tremen 0us Ieverage 0 5t0 Rro ects us we will be %oer ed to settle for
amounts that may far exceed compensation based on ments | we mstea oose 0
go slow so that time Is not our disad vagﬂa%e 'nrOJect tamet es Wil S#Jg ¥ Iyear
t minimum. Such a strategy cannot be Implemented without significant s
Attachment A (SB 104) 8 March 17,1992



term disruptions, to projects now ugderw Sy with corresponding impacts to the
construction and tr nseortatmn Industrie

% e|rII0faAsCt elsaI eocrt]gfw%gareloca%n distinct aspects of land acquisition under
emment Qomam ase aw o%qe g remepourt as% mrm to the r| cipal
tatc esat|on or %mse uent d a eso eta m?ﬁ% en%g ompensab e

C
iy eoSport e e, ol o v recoerPtPgberot%/ it

I ma
these conse uential damiages Congress as%ec? %eUmform Relocation Act 971&
does Compensate for so e%epecso teeconsgﬂuenUaI costs. The two types
of compensaﬂo are separated both'in time and procedure

ImtlaII W V%Iue the land an el}]her voluntarily or mvolunta ZUE/ session is

o
8ame an nal price. Is estanlished Secondl and ad gf}

rtment procee swﬂF ﬁ]a)(]ments for eIoca on. Th|er) as th ect of
Intertwining these two elements and ma Ing t em complex In app |cat|on

Definition of Property
gg bill redefines prerrt tol clude personal é)ro rtr¥ The chan ndefmmon
a sunnecessar confus nW| outc rres efits to the

eneral rul guwe real propert r] 5ate or compensatef rpersona
roperty w en |t nnot be reused o relocate

Duplicate (L ustf|ed Com ensation
ea ell oo of thea ments 1S ihat buSINess OWners e\ﬁ/'” rece

Avr [
gate co ggnsanon or com ensatlon for losses that market an f|s W|fl not

§ort nab Ition 10 eneo (ﬁa ments prompted by the use of delay this
pr iction Is based on ahumber E{ Ints.

Overlapping and Und [med Terms: Ihe termgs ort term husiness loss, long
term business loss and loss of goo W|Iare nde gged and contain sor e
over| appmg eIements In general practice. They often come to mean "plue
sky" of thaf which is over’and above what a fair market value of a business is.

Burden of Proof; The state bears the full burden of estimating these losses at a

ﬁry earl sta%e In the proceedin % ang wﬁhout 800ess to husiness records.
eownér ha no burden o uty to take steps to minimize

[0 ra .
sses S 1S a dramatic degarture ?rom cufrent eminent domain practice in
this and other states,

Compensation Cap: There IS no upper limit to what must be compensate
TradPUonaI emm)ent domain Ifd Pr%ned to fair market value IEspec ?

damages. This Uﬂ) r limit would not agtp \)/ with these amen% ents an
compeénsation far In excess of fair market value seems inevitable.
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Un rofitable Buslgesses Many husinesses are un ropt ble up Pmarket
SIS yet provide a wage. to Be owner. They ave |tteo[] ?mmal
eln busmess transa tion, hut do rov emde endence and the tuture

. ot nt|a Or profjt fo t eownr T es?te as hear arglu ents tnatwe owe

uc ownerstlhewmco perha uture profit forlite and this may

now be possible upon t erig t|nter retation b the courts

Summar
A mél]oré

oint on theies ecial damages is that the loss |s unknown unt|I the
u3| S5 Nas e|tner [ﬁ

ocated or shut down. T he OWner has the a Blll Inimize
e am ﬁ ehill r uwef theﬁ the state eé gte and p ag or ess 0SS
before It 1S known whether a loss has occurre without access to re evant
records. The bill renders Ineffective the eclarat|on of takin prows nd IVes
owners significant leverage to coerce unwarrewteg compensation, cre tes a
huge Isircentive for the owner tﬂ minimize his damages. Fina Ig/ sets out

arameters or definitions of what t eternd Fan rior does It &n

uplicate nor unwarranted compensation 1S disallowe.

Alte¥ atstgtheBnI .
Brie ep rtment |sBot taki qa osmo on the need to comﬁensate for

var ous %) business ﬁ eneragy such 10sses arﬁno -compensab %
unger f ra ,varlous states have enacted "aws which make them compensa I?
It mt ew 4ur|s iction an ﬁgrowm ody of case law I expanding the concept 0
usiness losses throughout the count

Wha ?oes concern us s the hill's extreme ef{ectg nQ I‘alflll
side from compensatin busmess wners, t enlarge
co% the coerts torea %sts t? (?s Fscmzens Llasty It will
a r(§|ono our annual tederal-aid allocations are lost due to our Inab
expeditiously advance projects through the right-of-way process.

We beheYe these undesirable ?onse%uences are avoicable while ensurin tliat

busmeSf 0SS6S are compensable t we proPose 1S naIternat|ve tha relies

g n(]arl upon administy t|v%iprocedures seg ate an eprt from the
ﬁowgnon process. The three main concepts embodied within our concept are

o Reaffirm the relat |onsg|p between busmess |oss and roRert takes, Iﬁ
USINesses can ¢laim amages on “any" action of ﬁo ernment, t ?n there
IS N0 concewable limit to }enﬂal cI ims. Virtually any action o
ovemmentr InC udmg ation, taxation, allocatfon of re ourch and
rovision g erwces an ear(%ued as_narming spmeone, This element of
he current bill'is a real “sleeper™ and is perhaps it's most harmful feature.

Sure t

e s
ﬁmost ?uarant e that
ity to
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expansion of the caps on these benefits.

o Create a Californig-t eH)ss of Good Will Provision in state law (see
Attacgment 3 T ﬁv Cgl ia fnr?ggim relies upon administrative

roce ures,pacefs.te ren? u%on,the usiness, and limits such
Bayments to the fair market value of the business.

Enclosed Attachment B further describes how the proposed alternatjve would work.
ernethe mgorlrp o%these newc?sts oul(}N he lng_lr| Pble Porgedera-aKY,v ?d)t Us

N
ould re Ujré new annual geperal fund appropriations, the program wo ?d_efar
e e i e R A i

The concephs presented \n this alternative woul reﬁuwe a major.an .ger#a s.}otal
rewrite tg%ecurrent Rn. We are gr%o?]red aE willing to assist dnt 1S effort, |
requested, ut_gnzent e magnitude of the task have not prepared substitute
language at this time,

J xg,ansiog of the reloc ti_orP benefits ccimpensa le f?r various tg/rp
USIness amages. In Pe, Hr ent relocation benefits are gen
Imited. We propose a five-fo

P
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Attachment B

An Act relatmg fo the takin anﬁecrogrtllft)ﬁl

agencies, municipail Ities, and ot

nsation for damage of
es; and providin %

Alternatives to SB 104

Attached 1s a summarZ of what can be
WOle rOpose as an Iternﬁtlve fo SB 10
rhee ed |s$nex ansion of the 6<|st|n do ar |m|t It 1S.| Jﬁortant {0 notet at

ese ben

simpler and more expe ItIous process
Relocation and Moving Expenses:

Pa|d no

E e administe ed su ect to a|rI|y
arto E11usmess such as usmesre ords rece pt

estimates for relocation’ expens
would not %e com ensadbi(é) untfer fecper

e most of t e ro 0Se
al-aid U|de mes he WO
than contained In the current

mmmlten kstordamaged durirg redaatin Actuall -
or ri ast
Rersxml prqaerlyvhdt carothe Fair market vale.
Smrageofus Actiel g
INess
% sonel axt
Imrameou’nectedvvlmmove orstoae. Actial axt
Cosulent srvicss farmoving or re-rsialing Actual ast
bﬂressmjgml | Actial et
Searthing aée% Actual astup k.
Reestablishment Expenses
Relocation Item b ClrrentLaw
rsor inprovements tomeet s?ectﬂ;](k
el Imtford
resstichlishent
OES.
Modifications tomake property suiteble. (I:ant.m , Ayt $10k
or replacerant o Not toexoead $L.5«
Crengesormep s forthis itenand
o $ok Imit
Provisian of utillity corectias. $(herajk Imsl;etﬂo
10
Recsooration o replacerantofolled orwom arfacss: Qovered, shject ©
a replacament S $1ok It

Attachment B (SB 104)
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SRR s

w under relocation and whaﬁ We
many Instances, the only rea hange

e standards of roo on
ment ¢ s
Lﬁ ed ene

uIt Ina ar

DOT&PF PquoeaI
No

DOT&PF Proposal
Inoeese Iimit o 80k
ﬁreqeenses ( r latie

anm
maxir#m fadlio
ressteblisment
oVIties).
Same

Same

Sane
Same
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Reestablishment Expenses (cont.)

Relocation e QurattLaw DOT&PF Proposal
LICH’ES,fEsa’d pamirtswhen notaovered by moving gwered ,3hjptb  Same
Sways sultestrg market StLohes. e Imtsl;e:tto Same
10
Advertasing orotafypatrons ofnew koo D Imtsl;ett Same
0
Inoreesed asstof qrerationdue ohiger e, taes,  Not toexneedﬁd’cr Same
INsUrance premiuns, mlllydagsger éillsk |ﬁn'€m
0
One tare utality. npect fes. o Imtsl;ectlo Same
NOTE: The totl for resstebligment expanses isnow ko000 fordl categries, repardiess ofhow many
suchepaessarersessay. We would propose expanding ﬂeseioan upper Initof$8),000.
Business Losses
Rellocation Ien _OnentLaw DOT&PF Proposall
JuortTermBsinessLosss Partlalli/ in  Coveredby inreese
resstablisment nup to$0k alloned
) O{EBS. for resstablidnment.
Long Term BsInessLosses. Not covered. Wirth
deﬁn should
mtglcssofgood
LossofGood Wl Not coered. Make ompersable
besedupon s
Sl;]N“%O Galirfomia
sauldbenon
recLncint, \arificble
ore okt
resoosi
D reesed
e
sfr
n'fs\rketuloset \alLe.

Payment in Lieu of Relocation
Relocation Item QurrentLaw DOT&PF Proposal

A sum nlucimovingand aerae aerae
reﬁlm% (ad uslr% I=x). % neteamings % reteamings

u toamaxmumof for pest three \aars.
$go,ooo pE%_fchwets)ﬂarsof
eaminsup 1
$100,000 MaXamum.
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RONALD L BARD

March 18, 1992

VIA FACSIMILE AND U.S. MAIL
(907) 465r] 2069

State Affairs Committee

c/o0 The Honorable Pat Pourchot
Alaska State Senate

P.0. Box V

Juneau, Alaska 99811

Attention: Susan Barnett
Re: SB104, Condemnation Practices
Dear Committee Member:

I am an attorney who has practic< 8 condemnation law represent—
ing both condemnors and landowners. j am a member of the condemna—
tion Subcommittee of the Civil Rules Committee which was appointed
by the Supreme Court to revise Rule [t1of the Alaska Rules of Civil
Procedure which governs condemnation actions. | wish to comment on
SB104 now pending before your comnittee. The views expressed
herein are not those of any client Kit rather are my own.

Definition of Business Loss

I was opposed to this bill as] it existed in Senate State
Affairs last year because the bill employed the term "business
damages" without definition. The culrpent bill is an improvement in
that respect with its definition tfaajt "business loss includes short
term loss of profits, long term lo&S of profits, and a loss of
goodwill." (SB1Q4, 87.) While thijs definition is an improvement
over the previous bill, it continuea to present the prospect of
providing the landowner with double,! €Compensation for some types of
loss and a fiscal impact so large it is Impossible to estimate.

There sure two problems with this definition. The term, "long
term loss of profits”, creates the prospect that the landowner
will be batter off after condemnation than tho landowner would have

®002



The Honorable Pat Pourchot
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beein if required to continue in a bus less environment fraught with
risk. This language will encourage landowners to claim compensa-
tion for profits indefinitely into jtte future which requires the
assumption that the business will ¥emain profitable for all of
those years. No business is capable of reasonably making such an
assertion. X do not believe it is g proper function of govem-
ment to insulate businesses from the risks, including business
failure, which exists in any free enterprise. _The term iInvites
specglation by the jury leading tj -astronomical compensation
awards.

The term "'goodwi ' is also flaned because of i1ts potential to
allow recovery under this category jior losses which are in fact
related to the real property and cigensated in connection with the
taking of that kind of property. Mopr ~*T" i
particularly i1f adequate time is )

Alaska case law already requires comPensatlon for temporary loss of

Brofits occasioned by the necessity! af setting up a new place of
yusiness fTollowing the taking of the old operation, _
Instances where the location, 1s critical to . operation of the

business, that fact will almost alwajys figure substantially in the
value of the land itself. IT this “>ill 1s passed, theljury would
have to be instructed separately onItle. loss of goodwill and there
IS great potential for double compensi:\tion-

| believe thejse concerns could he addressed by adefinition of
"business loss"™ which expands thl current liability of the
government yet places important loiJLtations on the landowners
recovery. | think these objectives can be achieved by the
following definition:

(@D 'Business loss" meJUS the value, dis-
counted to the date on whiCl possession of the
business location is reliilldpiished, of profits
which are reasonably ibable to have been
earned by the business but for the taking, for
a period not to exceed tkl:ee (@) years from
the date of taking.

This definition adds three clarifyix and helpful concepts to this
area. First, the definition makes clear that the recovery of
future ﬁroflj:s must be discounted to the date of taking at which
point they will then earn iInterest _ the judgment rat Second

the profits to be awarded are required to have been reasonably
probable to have been earned. '‘Reasonably probable' is already a
term used to deal with a number of kjlids of future events, such as
zoning changes, which may affect valuo but must not be speculative.
Third, this definition sets an yger* limit to the number of years
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for which the jury can find that a usiness would be profitable,
| hay1§_ cOtlwosen three years but a lesEer or larger number might be
Justified.

Additions/Conditions on the Governmdnt"s Right to Take

The new bill also contains jsoveral new provisions which
represent steps backward in the law of condemnation. The revisions
se1_: fOI’T_h in §§_ 5 and 6 of the bl_ll S3sen tially have the effect of
eliminating quick take condemnation-in Alaska. The language added
to these sections would arm landowner lawyers with ample ammunition
for substantially delaying publicj projects. The result iIs a
substantial transfer of power from the governmental agencies to the
court system which does not have ths resources to deal with the
I|t1|:gat|on that will result. Lawyerb such as myself, however, will
profit.

Section 24°s repeal of A.S. 34: 100 similarly will obstruct
the timely development of public imrujovement Bro;egts- Removal of
this section would provide yet anoth”*r means by which lawyers will
be able to litigate the agency”s rijgit to take With the attendant
delay and transfer of project resour :es to legal fees.

Restriction on Use of Master®3 Hxarjj

Finally, the revisions of 8 1 aid § 25 of the bill pertaining
to the master”s hearing procedure reppesents a great leap backward,
The master”s hearing i1s an informal/j :nexpensive and fast procedure
whereby the landowner and agency:(tan obtain the opinion of a
neutral third party as to the faii of compensation. This
procedure results In the resolution of about 90% of condemnation
cases In my experience. In many Imaller takes, landowners can
participate iIn the master®s hearilrbf without the assistance of
counsel. Any movement towards grgater reliance on civil jury
trials In these cases again merel” benefits lawyers and further
delays prompt recovery of compensetion in these cases. Many
jJurisdictions including the federal! government have eliminated the
use of jury trials In these types of cases due to the wildly
erratic results (both favorable axdj Unfavorable to landowners) and
the cost and expense associated with"this type of procedure.

The revision set forth in this jsaction was proposed by Richard
Weinig to the Condemnation Subcommitiae. This committee represents
a cross-section of government and landowner attorneys. Mr. Weilnig
was unablle to persuade any other members of the committee that this
revision was in the public interest, It should be rejected by the
legislature as veil.
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In general, while the
committee is some improvament over
1991, it continues to be =
additional provisions which are
condemnation law. It should not
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of 3B104 .now before your
legislation considered 1in
flawed and now contains
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in the area of
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WILLIAM R- SattRREiBRG. JR. FAX (907) 452-3988

ATTORNEY AT LAW
709 FOURTH AVENUE
FAIRBANKS, ALASKA 99701
(907) 452-4454

March 18, 1992

Tim Benintendi Via Fax 463-3144
c/o The Honorable Pat Rodey

Alaska State Senate

Juneau, Alaska 99811

Re: CS for Senate Bill No. 104: Eminent Domain Amendments
Response to 3-18-92 Comments of Ron Baird

Dear Tim:
Some points to consider with respect to Ron Baird"s letter:

1) There are already sufficient legal protections built into
the law to discount future proven profits to present net worth.
Lost profits already must be shown with certainty as a matter of
law. Limiting them to a 3-year period is not only a denial of just
compensation, but arbitrary. ITf a limit were to be 1imposed, such
limit should be determined by the jury 1in the exercise of its
discretion, as amounts of just compensation generally are within
the province of the jury.

3) Sections 5 and 6 of the Bill, which would impose
procedural safeguards pertaining to the condemnor®s estimate of
just compensation, contrary to Mr. Baird"s suggestion, will not
substantially delay public projects by creating a litigation feast.
Rather, greater safeguardr concerning the initial estimate of just
compensation will benefit not only the landowner but the state as
well by insuring that the condemnation decision is based upon
better and more complete information. Thus, Sections 5 and 6 may
well lead to a decrease in litigation, 1if the State complies with

their provisions.
3) Mr. Baird, generally, is a condemnor®s counsel.
Sincerely,

THE LAW OFFICES OF WILLIAM R, SATTERBERG, JR.



RN Lot SANDLAKE AUTOMOTI'JE

TO THE SENATE FINANCE COMITTEE: March 12, 1992

Ilhelfiscal noti? from DOT concerning SB-104 fails to look
at two important facts. #l-How much does it cost to leave the
laws concerning condemnation as they are now? The Raspberry

Road project is a good example. There was 3.4 million dollars
allocated to litigate an 18 million dollar project. This is
ludicrous. The Minnesota Drive project and the Raspberry Road
project were combined by DOT to save 1.5 to 3 million

dollars,; DOT seperated these two projects rather than make a
settlement with the businesses affected by the project. The
rases oft the two service stations were finally setteled out
of court!The state had to pay attorney fees for both
businesses affected. They also paid a Monetary settlement to
both panties, Ilhe laws are in place to protect Alaska
citizens; from being forced to give up their property without
being paid for it. Unfortunately these laws are very
ambigousl and it becomes necessary to wage a long and costly
court battle to obtain fair treatment. This process can put
lifelong; plans on hold for an indefinite period of time, or
even entirely crush them. This is what the state depends on.

The second fact the fiscal note proves is that DOT
admits there is business loss when roads are constructed.
They currently refuse to pay for it and businesses are
required to pay a much higher cost for road construction
than anyone else.

| strongly urge you to do everything possible to make
SB-104 an Alaska state law.

Sincerely;
James M. Morgan

£601 W .34th.
Anch, Ak. 99517
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