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OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 90

PERSONAL SERVICES 76.7 79.0 . 81.4 63.8 86.3 88.9

TRAVEL 2.0 2.1 2.2 2.3 2.4 2.5
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EQUIPMENT 2.0 0 0 0 0 0

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 102.2 103.3 106.5 109.7 113.1 116.6

CAPITAL
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FUND SOURCE:

FUNDING: (Thousands of Doferi)

GENERAL FUND 102.2 103.3 106.5 109.7 113.1 116.6
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FUND SOURCE:

TOTAL 102.2 103.3 106.5 109.7 113.1 116.6
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Justification

H B  3 9 6  w i l l  i n c r e a s e  t h e  w o r k l o a d  o f  t h e  P u b l i c  D e f e n d e r  A g e n c y .  I t s  
p r o v i s i o n s  w i l l  1 )  e l e v a t e  c e r t a i n  c r i m i n a l  c o n d u c t  f r o m  m i s d e m e a n o r  l e v e l  t o  

a  f e l o n y  c l a s s i f i c a t i o n ,  2 )  e l e v a t e  c e r t a i n  f e l o n y  c o n d u c t  t o  a  h i g h e r  
c l a s s f i c i a t i o n  o f  o f f e n s e ,  t h e r e b y  i n c r e a s i n g  p o t e n t i a l  p e n a l t i e s ,  3 )  e x t e n d  
s i g n i f i c a n t l y  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  m a n y  c r i m i n a l  a c t s ,  i n c l u d i n g  
d o u b l i n g  t h e  p e r i o d  f o r  c h a r g i n g  c r i m e s  a g a i n s t  p e r s o n s  a n d  i n c r e a s i n g  b y  

1 5  y e a r s  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  s e x  o f f e n s e s  a g a i n s t  p e r s o n s  u n d e r  1 6  
y e a r s  o f  a g e ,  4 )  c r e a t e  a  m o r e  s e v e r e  c r i m i n a l  p e n a l t y  f o r  c e r t a i n  h o m i c i d e  

o f f e n s e s  ( 9 9  y e a r s  w i t h o u t  p a r o l e ) ,  a n d  5 )  m o d i f y  c e r t a i n  s e n t e n c i n g  

p r o c e d u r e s  w h i c h  w i l l  r e s t r i c t  t h e  c o u r t ' s  a b i l i t y  t o  r e d u c e  s e n t e n c e s .

W h i l e  i t  i s  d i f f i c u l t  t o  q u a n t i f y  t h e  e x t e n t  t o  w h i c h  t h e s e  p r o v i s i o n s  w i l l  

i n c r e a s e  t h e  P u b l i c  D e f e n d e r  c a s e / w o r k l o a d ,  a  r e a l  i n c r e a s e  w i l l  o c c u r .  T h e  

p r o p o s e d  b u d g e t  i n c r e m e n t  ( o n e  a t t o r n e y  a n d  a s s o c i a t e d  e x p e n s e s )  r e p r e s e n t s  '  

a  c o n s e r v a t i v e  e s t i m a t e  o f  t h e  f i s c a l  i m p a c t  o f  H B  3 9 6 .  *
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For Dill/Resolution Nn^  '‘s 396 (->u )̂For Bill/Resolution No.

Title: "An Act relating to violent crimes and criminal law and

This bill makes a variety of changes in Alaska's Criminal Coda, 
including changes in the definition of some crimes, changes as to 
the severity of certain offenses and significant revisions in 
sentencing procedures.

This analysis is not intended as a position paper by the Public 
Defender. Instead a short description of each of the sections of 
the bill follows along with the anticipated fiscal impact on the 
.Maska Public Defender Agency,

Section 1. Title.

Section_2. This section amends AS 11.41.200(a). It elevates 
repeated misdemeanor assaults to the level of a felony and 
apparently is a response to a recent court of appeals decision 
wherein the state initially successfully prosecuted an individual 
for a felony only to have the conviction reversed. ( S . R. D. v. 
state (citation omitted). As an aside, if the state had initially 
proceeded on a theory of prosecution based on a "continuous course 
of conduct" as relates to the repeated assaults, the felony 
conviction would likely have been left undisturbed by the appellate 
court. It is not an area which necessarily needs new legislation 
in that the same result could be achieved adjusting prosecutorial 
tactics.

It is unlikely this section will have a fiscal impact on the Public 
Defender Agency in that it will not result in many additional 
felony cases.

Section 3. This section amends AS 11.41.210(a) with the same 
result as section 2 except the repeated assaults are only elevated 
to a class B felony as opposed to the A felony above. *No likely 
fiscal impact.

Section 4. This section amends the assault in the third degree 
statute [AS 11.41.22(a)) by providing that a misdemeanor assault 
committed against a victim who is under the age of 10 can be 
charged with a felony assault. This amendment is based on criminal 
conduct defined as recklessly causing physical injury to another 
person, or with criminal negligence causing physical injury to 
another person by means of a dangerous instrument. The effect will 
be to considerably broaden felony assault conduct against children. 
In fact the revision may be overbroad and subject to a 
constitutional challenge, While any projection as to the number of 
cases which will be made under this section is speculative, there 
i3 a real possibility that such an amendment will have a fiscal 
impact on the Public Defender Agency.

procedures."
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Section 5. This amendment to AS 11.41.410(a) is in direct response 
to the Dr. Ake case wherein said health care worker was convicted 
of having sex with his patients while they were on the examining 
table. Because of a perceived loophole in the law this amendment 
has been proposed. In fact Dr. Ake was convicted and sentenced, it 
It is unlikely that this proposed change in the law will have 
fiscal impact on the Public Defender Agency.

Section 6. Similar to section 5 above. No impact.

Section 7 An amendment to AS 11,41 i 425 (a) . It amends the statute 
to create a felony offense for one who engages in sexual contact 
with a person who is unaware that a sexual act is being committed. 
These cases are exceedingly rare and would not likely have a fiscal 
impact on this agency.

Section 8. This section amends AS 11.41.455(a). The amendment 
adds sexual masochism or sadism to a list of proscribed sexual 
activities with children under the age of 18 years. No fiscal 
impact.

Section 9, Definitions only. No fiscal impact.

Section 10. This amendment to AS 11.61.200(a) modifies the crime 
of Misconduct Involving Weapons wherein someone discharges a 
firearm from a moving vehicle. It would change the offense from a 
class A misdemeanor to a class C felony. Apparently it is in 
response to "drive-by" shootings, although it would probably more 
commonly be committed in Alaska by people shooting at road signs 
from their cars. No fiscal impact,

Section 11. This allows peace officers to fire from their vehicles 
without violating the law. See section 10 above. No fiscal 
impact.

Section 12_._ This provides an affirmative defense for hunting and
fishing (?) from a moving vehicle as relates to section 10 above. 
Apparently it is the snow machine or three wheeler exception to 
shooting from a moving vehicle. No fiscal impact.

Section i?t An amendment to AS 11.61.210(a). This proposed change 
in the law precludes someone from selling a firearm or defensive 
weapon to a person under 18 years of age. Unknown fiscal impact.

Sffctign— I4_j_ This section deals with the creation of a new crime 
wherein an individual who possessed a defensive weapon on a school 
ground is subject to prosecution. No significant fiscal impact.

Section ;s_.. This section increases the statute of limitations for 
many of the crimes against persons. For example under present law 
manslaughter, criminally negligent homicide, felony assaults,

C O M M I T T E E  to p y ^
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For Bill/Resolution Nfn^SKB 396(J u p )
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• sexual assaults, and other serious crimes against persons must be 
initiated within 5 years of their commission. The amendment 
contained in section 15 doubles the amount of time (to 10 years) 
available to prosecute these and other offenses. Furthermore the 
amendment extends to 20 years the statute of limitations for felony 
sexual offenses involving victims under the age of 16. Because 
this amendment uas prompted by law enforcement complaints that many 
cases were lost because of the present statute of limitations it is 
expected that this change will have a real fiscal impact on the 
Public Defender Agency. Obviously the impact will be deferred 
somewhat in that Section 25 of this bill makes this proposed change 
prospective only. In other words, the amendment would not apply to 
offenses which may have occurred before the effective date of the 
change in the law.

Section 16, This section amends AS 12.55.025(e) and relates to the 
rules concerning consecutive sentences in the context of murder 
convictions. No fiscal impact.

Section 17. This is another amendment to Title 12 and concerns 
sentencing procedure. It is an effort to reverse a Court of 
Appeals decision concerning the applicable standard of proof in 
sentencing hearings. If passed it is expected to generate 
additional litigation related to sentencing hearings as well as 
additional appeals based on the challenged use of prior bad acts, 
convictions, etc. It is expected to have an effect on public 
defender work.

Section 18. This amendment to Title 12 provides that an individual 
convicted of murder in the first degree, where the victim was a 
peace officer, fire fighter, or correctional officer engaged in the 
performance of official duties, will receive a 99 year sentence 
without parole. This amendment in essence resurrects the sentence 
of life imprisonment for this character of crime. This mandatory 
sentence would also apply to an individual convicted of murder in 
the first or second degree who has a prior murder conviction. In 
terms of fiscal impact it is anticipated that these cases would put 
a significant drain on the public defender contractual budget in 
that they would carry the highest sanction possible under Alaska 
law and would therefore demand a disproportionate amount of 
attorney time, investigative time and contractual resources. 
Fortunately it is not anticipated that ther9 would be many of these 
cases on a per year basis. Still there would be some fiscal 
impact, on both attorney resources and the contractual budget,

Section 19. This section modifies the sentencing laws of Alaska 
through an amendment of AS 12,55,165. This amendment proposes to 
severely restrict referral of cases to the three judge panel for 
consideration of rehabilitation potential of a defendant, With 
reduced hope of getting a referral to the three judge panel, many 
defendants who are subject to presumptive^sentencing may elect to

c o m , T r e e  c o f y  ^
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. take their case to trial. In effect they will have nothing to lose 
by exercising their right to a jury trial, Furthermore sentencing 
hearings themselves will become more adversarial and the calling of 
witnesses will become more frequent at such hearings in an effort 
to avoid the finding of certain aggravators which would preclude 
referral to the three judge panel under the proposed amendment. 
This translates into some increase in the public defender work, 
although it is difficult to quantify.

Section 20, This section, to a lesser extent, will have the same 
fiscal impact on the Public Defender Agency as section 19 in that 
it restricts the ability of the three judge panel to reduce 
presumptive sentences. The trial option for a defendant facing 
presumptive jail time would look more attractive if sections 19 and 
20 are passed in to law. As trials are by far the most time 
consuming and expensive form of litigation for the Public Defender 
Agency the fiscal impact could be significant,

section 21. This section amends the parole statute so as to make 
it consistent with section 18 above.

section 22 and 23. These sections make amendments to the parole 
statute consistent with the changes in the three judge panel 
procedure outlined in section 20.

Section 24. This section repeals AS 12.10.020(c) for purposes of 
extending the statute of limitation in certain sex cases as 
discussed in section 15 above.

Section 25. This section contains the prospective application of 
the expanded statute of limitations amendments contained in section 
15 above.

SUMMARY

The discussion above indicates that many of the provisions 
contained in HB 396 are fiscally insignificant, Others, however, 
will have a fiscal impact on the Alaska Public Defender Agency, 
Additional cases, additional trials, more protracted sentencing 
hearings all add up to an increased work load. It should be noted 
that the statute of limitations provisions, for example, were 
introduced in this bill because police were complaining that many 
cases were going unprosecuted because they fell outside of the 
applicable statute of limitations, While neither the police nor 
the Department of Law have provided statistics concerning 
additional cases vuich might be prosecuted, suffice it to say the 
work load is going to go up, not down, if HB 396 passes, No 
reasonable person would conclude otherwise.

It is difficult to project the amount of additional work which will 
be generated by HB 396, For that reason a very conservative

C O N T IN U A L  J N  o f  F ISC A L  N O T E  A, .Y S IS
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FISCAL NOTE
STATE OF ALASKA

1992 LEGISLATIVE SESSION

ANALYSIS: (continued)

, ^  1
BELL NO/S H B  396 £ r u .s )

. . ... . .. .. . .. •, ■

Approach is taken by this agency in terms of fiscal Impact. It is anticipated that one additional attorney will be needed in 
Anchorage to absorb the worlc created through this bill. This lawyer would travel on an "as needed" basis to other office 
locations.

BUDGET ANALYSIS - HB 396

100 - Attorney lil (Anchorage) 76.7

200 - Travel 2.0

300 * Contractual
Office Space, Experts 20.0

400 - Supplies 1.5

500 - Equipment (One Time) 2.0

Total 102.2

C 0* ' W r ' *
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FISCAL NCrrE No. 2
STATE OF ALASKA Bill Version: CSHB 396(JU D )

1992LEGISIAHVB SESSION REPORTED OUT OF (H) Publish Dale: 1 /2 9 /9 2
S F C  £ ± 2 ± -------------

ReviBlon Date:  Department Affected: Alaska Court System
Title:

Sponsor. Judldary

An Act relating to violent Crimea and BRU:
criminal law and procedure_____________Components:

Trial Courts

Requestor: Judiciary COMPONENT SERIAL NO. 000 | 000 000 | 760

EXPENDITURES/REVEN UES: (Thousands of Dollars)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 /  0.0
FEDERAL FUNDS ____"
OTHER /

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year Impact: None

Changes in "3*7^ (^L>c?) 
the original 
opriate.

ANALYSIS: (Attach a separate page if necessary) 

No fiscal im pact

reflect NO FISCAL CHANGE from

fl^ S ™ s lS ^ isappr'

dale Comte Aide (initial)

Prepared by: C. S. Christensen III, Staff Counsel ) I 0 X ------ ■------ Phone: 264-8228
Division: Alaska Court System Date: 01/23/92

Approved by: Arthur H. Snowden, II, Administrative Director « r i y i c x - ^
Agency: Alaska Court System Date: 01/23/92

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agoncy(ies).
Rev 10/90 O Pago 1 of 1
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Revision Date:

FISCAL. NOTE
' STATE OF ALASKA __ _
1992 LEGISLATIVE SESSION REPORTI^OUT Oh

No. 3
Bill Version: CSHB 396 (JUD1
(H) Publish Date: 1 /29/92

   Depertment Affected: Department of Corrections
Title: "An Act relating to violent crimes brU:  Statewide Operations___________

and criminal law and procedures.1'______ Component: Vari pus
Sponsor:

Requestor:

House Judiciary
House Judiciary COMPONENT SERIAL NO.

E X P E N D I T U R E S / R E V E N U E S :  (Thousands of Dolars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL *

SUPPLIES

EQUIPMENT -

LAND 4 STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

C A P I T A L

R E V E N U E  

F U N D  S O U R C E :

F U N D I N G :  (Thousands of Dolars)

GENERAL FUND

FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL - 0 - - 0 - -0 - -0 - - 0 - - c -

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year impect:_ 0

ANALYSIS: (Attach a separate page if necassory.)

Please see the attached analysis.

Changes In “70 ?  ,

NO FISCAL CHANGE iroijTlira onjnal 

aPPr0Priate'
™te Comte Aide (initial)

Prepared By: 

Division: _

Carl Nickel, Director
Administrative Services

>465-3376 
^ > 1 6 - 9 2

Approved by Commissioner:
Agency: Department of Corrections

Lloyd Hames, Commissione
7 7 7 ^

T*
1-16-92

Okrkution (by proporarl
R*v 10/7/91

: leg. Fin.. LoaMatta Sponsor, RaquMtor.
C O M M I T T E E  Ci
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CONTINUATION OF F ISC A L  NOTE ANALYSIS

HB 396: "An Act relating to violent crimes and criminal law and
procedures.11

This bill makes numerous changes to Alaska's Criminal Code 
involving violent crimes. By raising the seriousness of certain 
crimes from one class to another and by providing for mandatory 
sentences for certain crimes, the bill will impact the Department 
by increasing the prisoner population and lengths of sentences of 
some prisoners. However, most of the offenses addressed are
anticipated to occur infrequently and some of the effects will not 
become apparent for at least five years. Therefor, no significant 
fiscal impact is expected. A sectional analysis follows:

Section 1: Title.

Sections 2-4: These sections amend the statutes addressing certain
forms of assault, such as those which cause serious physical injury 
as a result of repeated, rather than single assaults, and those 
committed by an adult against a child under 10 years of age. 
Because of the infrequency of the offenses, these amendments are 
unlikely to have significant fiscal impact.

Sections 5-9: These sections amend the sexual offense statutes to
include the conduct of engaging in sexual acts or contact with a
person who is unaware that the sexual contact or act is being
committed, and sexual offenses committed by a health care 
professional during professional treatment. Section 9 adds sexual 
sadism or masochism to the list of prohibited behaviors described 
under unlawful exploitation of a minor. The amendments are 
unlikely to have fiscal impact because of the infrequency of the 
offenses.

Sections 10-12: These sections address "drive by shootings" which 
would become Class C felonies even when no one is injured or 
placed in fear by the conduct. The amendments are unlikely to have 
fiscal impact because of the infrequency of the offenses.

Section 13: This section would include knowingly selling a
firearm or defensive weapon to a person under 18 years of age
within the crime of misconduct involving weapons in the second
degree. The amendment is unlikely to have significant fiscal 
impact because of the anticipated infrequency of the offense.

Section 14: This section prohibits persons under age 21 from
possessing defensive weapons on the grounds of or on a parking lot f 
immediately adjacent to a public or private school, without 
permission of the school administration. This offense would be a 
misdemeanor. This section is unlikely to have significant fiscal 
impact because of the infrequency of the offense being committed by 
adults.

page 2 of 4
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Sections 15, 24, and 25: These sections extend the statute of
limitations from five to ten years for the following felonies: 
Manslaughter, Criminally Negligent Homicide, Assault-in any degree, 
Kidnapping and Custodial Interference, Arson in the First Degree, 
Sexual Assault in any degree, Sexual Abuse of a Minor in any 
degree, Incest, Unlawful Exploitation of a Minor, Robbery, 
Extortion, or Coercion. The statute of limitations is extended 
from five to twenty years for felony sexual offenses involving a 
victim under age 16. The fiscal impact will not be felt for at 
lease five years. No information is available on how many crimes 
go uncharged because of the current five year limitation, however 
the fiscal impact is not expected to be significant.

Section 16: This section clarifies that a person convicted of
two or more crimes, including murder in the first degree, may be 
sentenced to consecutive sentences in excess of the term of 
imprisonment for the murder conviction. There are already a number 
of prisoners within the Department who are serving such consecutive 
terms, so this amendment is not expected to have significant 
impact.

Section 17: This section provides that the preponderance of
evidence standard of proof applies to sentencing proceedings, 
except as provided by AS 12.55.145(d), 12.55.155(f), and 12.55.165. 
This amendment reverses a recent Court of Appeals ruling and is not 
expected to have significant fiscal impact.

Sections 18 & 21: These sections provide that a person convicted
of Murder in the first degree shall be sentenced to a mandatory 
term of imprisonment of 99 years and shall not be eligible for 
discretionary parole when the conviction is for the murder of a 
clearly identified peace officer, fire fighter, or correctional 
officer engaged in official duties, or when the person has been 
previously convicted of Murder in the first or second degree.
Due to the infrequency of the offenses, no significant fiscal
impact is anticipated.

Sections 19, 20, 22, and 23: These sections provide that a court
may not refer a case to a three-judge panel based on the
defendant's potential for rehabilitation if the court finds certain 
factors in aggravation. If a three-judge panel determines that 
manifest injustice would result from imposition of a presumptive 
term and also finds that the defendant has excellent potential for 
rehabilitation, the panel shall sentence the defendant to the
presumptive term and order the defendant to engage in appropriate 
rehabilitation programs. The panel may then provide that the
defendant is eligible for discretionary parole during the second

I -2 . c\-'12-
CONTINUATION OF F ISC A L  NOTE ANALYSIS

HB 3 9 6

page 3 of 4



half of the sentence, if the defendant successfully completes all 
rehabilitative programs ordered by the panel. There are not 
significant numbers of prisoners incarcerated at this time who had 
their sentences reduced by a three-judge panel, based on excellent 
potential for rehabilitation, therefor the fiscal impact is not 
expected to be significant.

1 " 2 - <7 - <7 2_CONTINUATION OF F ISC A L  NOTE ANALYSIS
HB 3 9 6

page 4 of 4

c o m m i t t e e  c o p y



' *
FISCAL NOTE

STATE OF ALASKA REPORTED OUT OF
No. 4

1992 LEGISLATIVE SESSgjJJ
Revision Date:

Bill Version: CSHB 396f.TTTm 

(H) Publish Date: 1/29/9? 

Department Affected: Department of Law

Tide: "An Act relating to violent crimes BRU:

and criminal law and procedure."_______  Component:

Sponsor: House Judiciary Committee ______

Requestor: House Judiciary Committee

Prosecution

All

COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thousands of Dolans)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

REVENUE 

FUND SOURCE:

C A P IT A L

FUNDING: (Thousands of Dolars)

GENERAL FUND -0- -0- -0- -0- -0- -0-

FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL

POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

TEMPORARY

Estimate of current year impact:_________________________
------------------------------------------------  Changes in (5 u p ) —
ANALYSIS: (Attach a separata page if necessary.) reflect NO FISCAL CHANGE from the original

fiscal nojejhis fiscal note is appropriate.
Please see the attached analysis. _______

~ date Comte Aide (initial)

Prepared By: Richard I. Pegueffi Director___________  Phone: 465-3672

ministrafflVe/SDivision: Administrate/Se^Lce^ l^ r\ o ^ l Date: January 13, 1992

Approved by Commissioner: cliarles E. Coja, Attorney General____________________

Agency:  Department o f  Lav______________________________________  Data: January 1 3 . 1992
Dbvfcution (by praparar): Lag. Fin.. Lagiaiatlva SporfVriflff yajtor. OMB/DBR, Gov. Lagia. Ofc., & Impacted Agancydaa).
Rav 10/7/91 ' l i t r e s  c n n „  P a g . l_ o « _ 6 _



C O N T I N U A T I O N  of FISCAL N O T E  ANALYSIS ^  ^

For Bill/Resolution No. ^ ^ “ T 2_

Title: "An Act relating to violent crimes and criminal law and
procedures. 11

This bill makes numerous changes to Alaska's Criminal 
Code involving violent crimes. A section-by-section analysis 
follows below.

Section 1. Title.

Section 2. This section amends AS 11.41.200(a) to include within 
the crime of assault in the first degree recklessly causing serious 
physical injury to another by repeated assaults using a dangerous 
instrument, even if each assault individually does not cause 
serious physical injury. This amendment is in response to the 
recent court of appeals decision in S.R.D. v. State. 817 P.2d 484 
(Alaska App. 1991). It will not have an impact on the Department 
of Law because, where it is now necessary to prove several 
misdemeanors, the amendment will allow the state to prove a single 
class A felony, instead. This crime usually arises when a child is 
subjected to repeated physical abuse.

Section 3. This section amends AS 11.41.210(a) to include in the 
definition of the crime of assault in the second degree recklessly 
causing serious physical injury to another by repeated assaults, 
even if each assault individually does not cause serious physical 
injury. The result of this amendment is the same as Section 2, 
except that assault in the second degree is a class B felony 
because of the absence of a dangerous instrument.

Section 4. This section amends AS 11.41.220(a) to provide that a 
person, who is 18 years of age or older and who violates AS
11.41.230(a)(1) or (a)(2) when the victim of the offense is under
the age of 10, commits the crime of assault in the third degree. 
This conduct, recklessly causing physical injury to another person, 
or with criminal negligence causing physical injury to another 
person by means of a dangerous instrument, is usually a class A 
misdemeanor. Under this amendment, however, the offense is 
increased to a class C felony when it is committed by an adult 
against a child under 10 years of age. The amendment is unlikely 
to have a fiscal impact because of the infrequency of the offense.

Section 5. This section amends AS 11.41.410(a) to include in the 
crime of sexual assault in the first degree the conduct of engaging 
in sexual penetration with a person who is unaware that a sexual 
act is being committed if the offender is a health care worker, and 
the conduct occurs while the offender is providing professional 
treatment of the victim. This amendment will have little impact on
the department because of the infrequency of the offense.

Section 6. This section amends AS 11.41.420(a) to include in the 
crime of sexual assault in the second degree the conduct of
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engaging in sexual contact with a person who is unaware that a 
sexual act is being committed if the offender is a health care 
worker, and the conduct occurs while the offender is providing 
professional treatment to the victim. The amendment also adds to 
the offense of sexual assault in the second degree the conduct of 
engaging in sexual penetration with a person who is unaware that a 
sexual act is being committed (when the offender is not a health 
care provider). These changes are not expected to have a fiscal 
impact on the department.

Section 7. This section amends AS 11.41.425(a) to include in the 
crime of sexual assault in the third degree the conduct of engaging 
in sexual contact with a person who is unaware that a sexual act is 
being committed. This section is not expected to have a fiscal 
impact on the department.

Section 8. This section amends AS 11.41.455(a) to include within 
the crime of unlawful exploitation of a minor the conduct of 
knowingly inducing or employing a child under 18 years of age to 
engage in, or photographing, filming, recording, or televising a 
child under 18 years of age engaged in sexual masochism or sadism. 
This change should have no fiscal impact on the department.

Section 9. This section provides definitions for the terms "health 
care worker" and "sexual act."

Section 10. This section amends AS 11.61.200(a) to include within 
the crime of misconduct involving weapons in the first degree the 
act of discharging a firearm from a moving propelled vehicle. 
Consequently, "drive-by" shootings would become a class C felony 
even when no one is injured or placed in fear by the conduct. This 
section is not expected to have a fiscal impact on the department.

Section 11. This section amends AS 11.61.200(d) to provide that as 
an exception to AS 11. 61.200(a)(11), a peace officer acting within 
the scope and authority of employment may fire a weapon from a 
moving vehicle. This amendment will have no fiscal impact on the 
department.

Section 12. This section amends AS 11.61.200 to make it an 
affirmative defense to a prosecution under AS 11. 61.210(a) (11) that 
the person who discharged the firearm from a moving vehicle was 
engaged in a lawful hunting or fishing activity at the time. This 
amendment will have no fiscal impact on the department.

Section 13. This section amends AS 11.61.210(a) to include 
knowingly selling a firearm or defensive weapon to a person under 
18 years of age within the crime of misconduct involving weapons in 
the second degree. This amendment will not have a fiscal impact.

Section 14. This section amends AS 11.61.220(a) to provide that a
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person commits the crime of misconduct involving weapons in the 
third degree if the person knowingly possesses a defensive weapon 
within the grounds of or on a parking lot immediately adjacent to 
a public or private preschool, elementary, junior high, or 
secondary school without the permission of the chief administrative 
officer of the school or district or the designee of the chief 
administrative officer. A person 21 years of age or older is 
exempted from this provision. This amendment will not cause a 
fiscal impact.

Section 15. This section amends AS 12.10.010, the state's general 
statute of time limitations for criminal prosecutions, to provide 
that the current 5-year limitation within which an indictment must 
be found or an information or complaint must be instituted, shall 
be extended to 10 years for the following felonies:

Manslaughter
Criminally Negligent Homicide
Assault in any degree
Kidnapping and Custodial Interference
Arson in the first degree
Sexual Assault in any degree
Sexual Abuse of a Minor in any degree
Incest
Unlawful Exploitation of a Minor 
Robbery, Extortion, or Coercion

However, the section also provides that the current 5-year 
limitation shall be extended to 20 years after the commission of a 
felony sexual offense, including those listed above, involving a 
victim under the age of 15. As provided in Section 25 of the bill, 
the amendment of the statute of limitations will be prospective 
only. Consequently, there will be no fiscal impact for at least 5 
years. Although information that would indicate how many crimes go 
uncharged under the current 5-year limitation is not available, the 
department does not anticipate that this amendment will have a 
significant fiscal impact.

Section 16. This section amends AS 12.55.025(e) to clarify that a 
person convicted of two or more crimes, including murder in the 
first degree, may be sentenced to consecutive sentences in excess 
of the term of imprisonment for the murder conviction. This is a 
sentencing provision and will not have an impact on the department.

Section 17. This section amends AS 12.55.025 to provide that the 
preponderance of the evidence standard of proof applies to 
sentencing proceedings, except as provided by AS 12.55.145(d), 
12.55.155(f), and 12.55.165. This amendment has the effect of 
reversing a recent Court of Appeals ruling. Because the amendment 
is a sentencing provision, it will not have a fiscal impact on the 
department.

c o m m i t t e e  c o p y
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Section 18. This section amends AS 12.55.125(a) to provide that a 
defendant convicted of murder in the first degree shall be 
sentenced to a mandatory term of imprisonment of 99 years when the 
conviction is for the murder of a uniformed or otherwise clearly 
identified peace officer, fire fighter, or correctional officer who 
was engaged in the performance of official duties at the time of 
the murder. The mandatory term of imprisonment of 99 years would 
also apply if the person convicted of murder in the first degree 
has been previously convicted of murder in the first or second 
degree in Alaska, or homicide under the laws of another 
jurisdiction when the offense contains elements similar to first 
degree murder under AS 11.41.100 or second degree murder under AS 
11.41.110. This sentencing provision is not expected to have a 
fiscal impact on the department.

Section 19. This section amends AS 12.55.165 to provide that a 
court may not refer a case to a three-judge panel based on the 
defendant's potential for rehabilitation if the court finds that a 
factor in aggravation set out in AS 12.55.155(c)(2), (8), (10),
(12), (15), (17), (18)(B), (19), (20), (21), or (28) is present. 
This sentencing provision will not have a fiscal impact on the 
department.

Section 20. This section amends AS 12.55.175 to provide that, 
except as provided in Section 19 above, if a three-judge panel 
determines that manifest injustice would result from imposition of 
a presumptive term and the panel also finds that the defendant has 
excellent potential for rehabilitation and that a sentence of less 
than the presumptive term should be imposed because of the 
defendant's exceptional potential for rehabilitation, the panel 
shall sentence the defendant to the presumptive term under AS 
12.55.125 and order the defendant to engage in appropriate 
rehabilitative programs under AS 12.55.015. The panel may then 
provide that the defendant is eligible for discretionary parole 
under AS 33.16.090 during the second half of the sentence, if the 
defendant successfully completes all rehabilitative programs 
ordered by the panel. This sentencing provision is not expected to 
have a fiscal impact on the department.

Section 21. This section amends AS 33.16.090(b) to provide that a 
prisoner sentenced to a mandatory 99-year term, under the amendment 
to AS 12.55.125(a) proposed in Section 18, shall not be eligible 
for discretionary parole during the entire term. This sentencing 
provision will not have a fiscal impact on the department.

Section 22 and Section 23. These sections amend AS 33.16.090 to 
provide that a prisoner may be eligible for discretionary parole 
during the second half of a sentence imposed under the amendment to 
AS 12.55.175(e) proposed in Section 20, above.

c o m m i t t e e  c o p y
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Section 24. This section repeals AS 12.10.020(c), relating to the 
statute of limitations for certain sex offenses, which are amended 
in Section 15 above.

Section 25. This section makes the extension of the statute of 
limitations on criminal prosecutions, set out in Section 15 above, 
prospective. '

C O M M IT T E E  c o p y
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SENATE CS FOR CS FOR HOUSE BILL NO. 396 (JUDICIARY)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

B Y  T H E  S E N A T E  J U D I C I A R Y  C O M M I T T E E

O f f e r e d :  5/10/92
R e f e r r e d :  F i n a n c e

S p o n s o r s ) :  H O U S E  J U D I C I A R Y  C O M M I T T E E

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the crimes of assault, sexual assault, unlawful exploitation of a minor,

2 and misconduct involving weapons; relating to the statute of limitations in criminal offenses;

3 imposing a standard of proof in sentencing proceedings; requiring a 99-year prison term

4 without discretionary parole for first degree murder if the defendant has a prior murder

5 conviction, ’tills a peace officer, fire fighter, or correctional officer, or commits a torture

6 murder; relating to sentencing of certain first felony offenders; limiting a court’s discretion

7 to refer certain criminal cases to a three-judge sentencing panel has l upon the

8 defendant’s potential for rehabilitation; relating to sentencing and discretionary parole of

9 offenders found to have an exceptional potential for rehabilitation; and amending Alaska

10 Rule of Criminal Procedure 35."

11 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

12 * Section 1. SHORT TITLE. This Act shall be known as the Anti-Violent Crime Act of 1992.

1IB0396C -1- SCS CSHB 396(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



1 * Sec. 2. AS 11.41.200(a) is amended to read:

2 (a) A person commits the crime of assault in the first degree if

3 (1) that person recklessly causes serious physical injury to another by means of

4 a dangerous instrument;

5 (2) with intent to cause serious physical injury to another, the person causes

6 serious physical injury to any person; [OR]

7 (3) the person knowingly engages in conduct that results in serious physical injury

8 to another under circumstances manifesting extreme indifference to the value of human life: or

9 (4) that person recklessly causes serious physical injury to another bv

10 repeated assaults using a dangerous instrument, even if each assault individually does not

11 cause serious physical injury.

12 * Sec. 3. AS 11.41.210(a) is amended to read:

13 (a) A person commits the crime of assault in the second degree if

14 (1) with intent to cause physical injury to another person, that person causes

15 physical injury to another person by means of a dangerous instrument; [OR]

16 (2) that person recklessly causes serious physical injury to another person; or

17 (3) that person recklessly causes serious physical injury to another bv

18 repeated assaults, even if each assault individually does not cause serious physical injury.

19 * Sec. 4. AS 11.41.220(a) is amended to read:

20 (a) A person commits the crime of assault in the third degree if that person recklessly

21 (1) places another person in fear of imminent serious physical injury by means

22 of a dangerous instrument; [OR]

23 (2) causes physical injury to another person by means of a dangerous instrument^

24 or

25 (3) while being 18 years of age or older

26 (A) causes physical injury to a child under 10 years of age and the

27 injury reasonably requires medical treatment:

28 , (B) causes physical injury to a child under 10 years of age on more

29 than one occasion.

30 * Sec. 5. AS 11.41.410(a) is amended to read:

31 (a) An offender [A PERSON] commits the crime of sexual assault in the first degree if

SCS CSI1B 396(JUD) -2-
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1 (1) the offender [DEFENDANT] engages in sexual penetration with another

2 person without consent of that person;

3 (2) the offender [DEFENDANT] attempts to engage in sexual penetration with

4 another person without consent of that person and causes serious physical injury to that person;

5 or

6 (3) the offender [DEFENDANT] engages in sexual penetration with another

7 person

8 (A) who the offender [DEFENDANT] knows is mentally incapable; and

9 (B) who is entrusted to the offender’s [DEFENDANT’S] care

10 (i) by authority of law; or

11 (ii) in a facility or program that is required by law to be licensed

12 by the Department of Health and Social Services: or

13 (4) the offender engages in sexual penetration with a person who the offender

14 knows is unaware that a sexual act is being committed and

15 (A) the offender is a health care worker: and

16 (B) the offense takes pla :e during the course of professional treatment

17 of the victim.

18 * Sec. 6. AS 11.41.420(a) is amended to read:

19 (a) An offender commits the crime of sexual assault in the second degree if

20 (1) the offender engages in sexual contact with another person without consent

21 of that person;

22 (2) the offender engages in sexual contact with a person

23 (A) who the offender knows is mentally incapable; and

24 (B) who is entrusted to the offender’s care

25 (i) by authority of law; or

26 (ii) in a facility or program that is required by law to be licensed

27 by the Department of Health and Social Services; [OR]

28 (3) the offender engages in sexual penetration with a person who the offender

29 knows is

30 (A) mentally incapable; [OR]

31 (B) incapacitated: or

HB0396c -3- SCS CSHB 396(JUD)
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1 (C) unaware that a sexual act is being committed; or

2 (4̂  the offender engages in sexual contact with a person who the offender

3 knows is unaware that a sexual act is being committed and

4 (A) the offender is a health care worker: and

5 (B) the offense takes place during the course of professional treatment

6 of the victim.

7 * Sec. 7. AS 11.41.425(a) is amended to read:

8 (a) An offender commits the crime of sexual assault in the third degree if the offender

9 engages in sexual contact with a person who the offender knows is

10 (1) mentally incapable; [OR]

11 (2) incapacitated: or

12 (3) unaware that a sexual act is being committed.

13 * Sec. 8. AS 11.41.455(a) is amended to read:

14 (a) A person commits the crime of unlawful exploitation of a minor if, in the state and

15 with the intent of producing a live performance, film, audio recording, photograph, negative,

16 slide, book, newspaper, magazine, or other printed material that visually depicts the conduct listed

17 in (1) - (7) [(1) - (6)] of this subsection, the person knowingly induces or employs a child under

18 18 years of age to engage in, or photographs, films, records, or televises a child under 18 years

19 of age engaged in, the following actual or simulated conduct:

20 (1) sexual penetration;

21 (2) the lewd touching of another person’s genitals, anus, or breast;

22 (3) the lewd touching by another person of the child’s genitals, anus, or breast;

23 (4) masturbation;

24 (5) bestiality; [OR]

25 (6) the lewd exhibition of the child’s genitals: or

26 (7) sexual masochism or sadism.

27 * Sec. 9. AS 11.41.470 is amended by adding new paragraphs to read:

28 (7) "health care worker" includes a person who is or purports to be an

29 anesthesiologist, acupuncturist, chiropractor, dentist, health aide, hypnotist, massage therapist,

30 mental health counselor, midwife, nurse, nurse practitioner, osteopath, naturopath, physical

31 therapist, physical therapy assistant, physician, physician’s assistant, psychiatrist, psychologist,

SCS CSHB 396(JUD) -4-
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1 psychological associate, radiologist, religious healing practitioner, surgeon, x-ray technician, or

2 a substantially similar position;

3 (8) "sexual act" means sexual penetration or sexual contact.

4 * Sec. 10. AS 11.61 is amended by adding new sections to article 2 to read:

5 Sec. 11.61.190. MISCONDUCT INVOLVING WEAPONS IN THE FIRST DEGREE.

6 (a) A person commits the crime of misconduct involving weapons in the first degree if the

7 person uses or attempts to use a firearm during the commission of an offense under AS

8 11.71.010 - 11.71.040.

9 (b) Misconduct involving weapons in the first degree is a class A felony.

10 Sec. 11.61.195. MISCONDUCT INVOLVING WEAPONS IN THE SECOND DEGREE.

11 (a) A person commits the crime of misconduct involving weapons in the second degree if the

12 person knowingly

13 (1) possesses a firearm during the commission of an offense under AS 11.71.010 -

14 11.71.040; or

15 (2) violates AS 11.61.200(a)(1) and is within the grounds of or on a parking lot

16 immediately adjacent to

17 (A) a public or private preschool, elementary, junior high, or secondary

18 school without the permission of the chief administrative officer of the school or district

19 or the designee of the chief administrative officer; or

20 (B) a center, other than a private residence, licensed under AS 47.35.010 -

21 47.35.075 or recognized by the federal government for the care of children.

22 (b) Misconduct involving weapons in the second degree is a class B felony.

23 * Sec. 11. AS 11.61.200(a) is amended to read:

24 (a) A person commits the crime of misconduct involving weapons in the third [FIRST]

25 degree if the person

26 (1) knowingly possesses a firearm capable of being concealed on one’s person

27 after having been convicted of a felony by a court of this state, a court of the United States, or

28 a court of another state or territory;

29 (2) knowingly sells or transfers a firearm capable of being concealed on one’s

30 person to a person who has been convicted of a felony by a court of this state, a court of the

31 United States, or a court of another state or territory;

HB0396c -5- SCS CSHB 396(JUD)
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1 (3) manufactures, possesses, transports, sells, or transfers a prohibited weapon;

2 (4) knowingly sells or transfers a firearm to another whose physical or mental

3 condition is substantially impaired as a result of the introduction of an intoxicating liquor or

4 controlled substance into that other person’s body;

5 (5) removes, covers, alters, or destroys the manufacturer’s serial number on a

6 firearm with intent to render the firearm untraceable;

7 (6) possesses a firearm on which the manufacturer’s serial number has been

8 removed, covered, altered, or destroyed, knowing that the serial number has been removed,

9 covered, altered, or destroyed with the intent of rendering the firearm untraceable;

10 (7) violates AS 11.46.320 and, during the violation, possesses on the person a

11 firearm when the person’s physical or mental condition is impaired as a result of the introduction

12 of an intoxicating liquor or controlled substance into the person’s body;

13 (8) violates AS 11.46.320 or 11.46.330 by entering or remaining unlawfully on

14 premises or in a propelled vehicle in violation of a provision of an order issued under AS

15 25.35.010(b) or 25.35.020 and, during the violation, possesses on the person a defensive weapon

16 or a deadly weapon, other than an ordinary pocketknife;

17 (9) communicates in person with another in violation of AS 11.56.740 and, during

18 the communication, possesses on the person a defensive weapon or a deadly weapon, other than

19 an ordinary pocketknife; [OR]

20 (10) resides in a dwelling knowing that there is a firearm capable of being

21 concealed on one’s person or a prohibited weapon in the dwelling if the person has been

22 convicted of a felony by a court of this state, a court of the United States, or a court of another

23 state or territory, unless the person has written authorization to live in a dwelling in which there

24 is a concealable weapon described in this paragraph from a court of competent jurisdiction or

25 from the head of the law enforcement agency of the community in which the dwelling is locatedj.

26 or

27 (11) discharges a firearm from a propelled vehicle while the vehicle is being

28 operated.

29 * Sec. 12. AS 11.61.200(d) is amended to read:

30 (d) The provisions of (a)(3) and (11) of this section do not apply to a peace officer

31 acting within the scope and authority of the officer’s employment.
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1 * Sec. 13. AS 11.61.200(f) is amended to read:

2 (f) Misconduct involving weapons in the third [FIRST] degree is a class C felony.

3 * Sec. 14. AS 11.61.200 is amended by adding a new subsection to read:

4 (g) It is an affirmative defense to a prosecution under (a)(ll) of this section that the

5 person was using a firearm while hunting, trapping, or fishing in a manner not prohibited by

6 statute or regulation.

7 * Sec. 15. AS 11.61.210(a) is amended to read:

8 (a) A person commits the crime of misconduct involving weapons in the fourth

9 [SECOND] degree if the person

10 (1) possesses on the person, or in the interior of a vehicle in which the person is

11 present, a firearm when the person’s physical or mental condition is impaired as a result of the

12 introduction of an intoxicating liquor or a controlled substance into the person’s body in

13 circumstances other than described in AS 11.61.200(a)(7);

14 (2) discharges a firearm from, on, or across a highway;

15 (3) discharges a firearm with reckless disregard for a risk of damage to property

16 or a risk of physical injury to a person;

17 (4) manufactures, possesses, transports, sells, or transfers metal knuckles; [OR]

18 (5) manufactures, sells, or transfers a switchblade or a gravity knife; or

19 (6) knowingly sells a firearm or a defensive weapon to a person under 18

20 years of  age.

21 * Sec. 16. AS 11.61.210(c) is amended to read:

22 (c) Misconduct involving weapons in the fourth [SECOND] degree is a class A

23 misdemeanor.

24 * Sec. 17. AS 11.61.220(a) is amended to read:

25 (a) A person commits the crime of misconduct involving weapons in the fifth [THIRD]

26 degree if the person

27 (1) knowingly possesses a deadly weapon, other than an ordinary pocketknife or

28 a defensive weapon, that is concealed on the person;

29 (2) knowingly possesses a loaded firearm on the person in any place where

30 intoxicating liquor is sold for consumption on the premises;

31 (3) being an unemancipated minor under 16 years of age, possesses a firearm
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1 without the consent of a parent or guardian of the minor;

2 (4) knowingly possesses a firearm

3 (A) or a defensive weapon within the grounds of or on a parking lot

4 immediately adjacent to a public or private preschool, elementary, junior high, or

5 secondary school [,] without the permission of the chief administrative officer of the

6 school or district or the designee of the chief administrative officer, except that a person

7 21 years of age or older may possess

8 (i) an unloaded firearm in the trunk of a motor vehicle or encased

9 in a closed container in a motor vehicle!

10 (ii) a defensive weapon; or

11 (B) within the grounds of or on a parking lot immediately adjacent to a

12 center, other than a private residence, licensed under AS 47.35.010 - 47.35.075 or

13 recognized by the federal government for the care of children; or

14 ; (5) possesses or transports a switchblade or a gravity knife.

15 * Sec. 18. AS 11.61.220(g) is amended to read:

t 6 (g) Misconduct involving weapons in the fifth [THIRD] degree is a class B

17 misdemeanor.

18 * Sec. 19. AS 12.10.010 is amended to read:

19 Sec. 12.10.010. GENERAL TIME LIMITATIONS. A prosecution for murder may be

20 commenced at any time. Except as otherwise provided by law, a [NO] person may not

21 [SHALL] be prosecuted, tried, or punished for an [ANY] offense other than [, NOT] murder

22 [,] unless the indictment is found or the information or complaint is instituted no later than

23 (1) 10 years after the commission of a felony offense in violation of

24 AS 11.41.120 - 11.41.530 or in violation of AS 11.46.400: or

25 (2) five years after the commission of any other offense [WITHIN FIVE

26 YEARS NEXT AFTER SUCH OFFENSE SHALL HAVE BEEN COMMITTED].

27 * Sec. 20. AS 12.10.020(c) is amended to read: l

28 (c) Even if the general time limitation has expired, a prosecution under AS 11.41.410 -

29 11.41.455 [AS 11.41.410 - 11.41.460], AS 11.66.110 - 11.66.130, or former AS 11.41.430, [OR

30 FORMER AS 11.51.130(a)(4),] for an offense committed against a person under the age of 18*

31 [16] may be commenced at any time [WITHIN ONE YEAR AFTER THE CRIME IS

I
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New Text Underlined [DELETED TEXT BRACKETED]



1 REPORTED TO A PEACE OFFICER OR THE PERSON REACHES THE AGE OF 16,

2 WHICHEVER OCCURS FIRST. THIS SUBSECTION DOES NOT EXTEND THE PERIOD

3 OF LIMITATION BY MORE THAN FIVE YFARS].

4 * Sec. 21. AS 12.55.025(c) is amended to read:

5 (e) Except as provided in (g) and (h) of this section, if the defendant has been convicted

6 of two or more crimes, sentences of imprisonment shall run consecutively. If the defendant is

7 imprisoned upon a previous judgment of conviction for a crime, the judgment shall provide that

8 the imprisonment commences at the expiration of the term imposed by the previous judgment.

9 Nothing in AS 12.55.125(a) limits the court’s ability to impose consecutive sentences.

10 * Sec. 22. AS 12.55.025 is amended by adding a new subsection to read:

11 (i) Except as provided by AS 12.55.125(a)(3), 12.55.125(k), 12.55.145(d), 12.55.155(f),

12 and 12.55.165, the preponderance of the evidence standard of proof applies to sentencing

13 proceedings.

14 * Sec. 23. AS 12.55.125(a) is amended to read:

15 (a) A defendant convicted of murder in the first degree shall be sentenced to a definite

16 term of imprisonment of at least 20 years but not more than 99 years. A defendant convicted

17 of murder in the first degree shall be sentenced to a mandatory term of imprisonment of

18 99 years when

19 (1) the defendant is convicted of the murder of a uniformed or otherwise

20 clearly identified peace officer, fire fighter, or correctional officer who was engaged in the

21 performance of official duties at the time of the murder:

22 (2) the defendant has been previously convicted of

23 (A) murder in the first degree under AS 11.41.100 or former

24 AS 11.15.010 or 11.15.020:

25 (B) murder in the second degree under AS 11.41.110 or former

26 AS 11.15.030: or

27 (C) homicide under the laws of another jurisdiction when the offense

28 of which the defendant was convicted contains elements similar to first degree

29 murder under AS 11.41.100 or second degree murder under AS 11.41.110; or

30 (3) the court finds bv clear and convincing evidence that the defendant

31 subjected the murder victim to substantial physical torture.
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1 * Sec. 24. AS 12.55.125(h) is amended to read:

2 (h) Nothing in this section or AS 12.55.135 limits the discretion of the sentencing judge

3 except as specifically provided. Nothing in (a) of this section limits the court’s discretion to

4 impose a sentence of 99 years imprisonment, or to limit narole eligibility, for a person

5 convicted of murder in the first or second degree in circumstances other than those

6 enumerated in (a).

7 * Sec. 25. AS 12.55.125 is amended by adding new subsections to read:

8 (j) A defendant sentenced to a mandatory term of imprisonment of 99 years under (a)

9 of this section may apply for a modification or reduction of sentence under the Alaska Rules of

10 Criminal Procedure after serving one-half of the mandatory term without consideration of good

11 time earned under AS 33.20.010.

12 (k) A first felony offender convicted of an offense for which a presumptive term of

13 imprisonment is not specified under this section may not be sentenced to a term of unsuspended

14 imprisonment that exceeds the presumptive term for a second felony offender convicted of the

15 same crime unless the court finds by clear and convincing evidence that an aggravating factor

16 under AS 12.55.155(c) is present, or that circumstances exist that would warrant a referral to the

17 three judge panel under AS 12.55.165.

18 * Sec. 26. AS 12.55.155(c)(18) is amended to read:

19 (18) the offense was a crime

20 (A) specified in AS 11.41 and was committed against a spouse, a former

21 spouse, or a member of the social unit comprised of those living together in the same

22 dwelling as the defendant; [OR]

23 (B) specified in AS 11.41.410 - 11.41.460 and was committed against a

24 minor, and the defendant has engaged in the same or similar conduct involving the same

25 or another victim who was a minor: or

26 (C) specified in AS 11.41.410 - 11.41.425 or 11.41.455. and the

27 defendant has previously engaged in conduct covered bv one of those sections

28 involving the same or another victim:

29 * Sec. 27. AS 12.55.165 is amended by adding a new subsection to read:

30 (b) In making a determination under (a) of this section, the court may not refer a case to

31 a three-judge panel based on the defendant’s potential for rehabilitation if the court finds that a
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factor in aggravation set out in AS 12.55.155(c)(2), (8), (10), (12), (15), (17), (18)(B), (20), (21), 

or (28) is present.

* Sec. 28. AS 12.55.175 is amended by adding a new subsection to read:

(e) If the three-judge panel determines under (b) of this section that manifest injustice 

would result from imposition of the presumptive term and the panel also finds that the defendant 

has an exceptional potential for rehabilitation and that a sentence of less than the presumptive 

term should be imposed because of the defendant’s exceptional potential for rehabilitation, the 

panel

(1) shall sentence the defendant to the presumptive term required under

AS 12.55.125;

(2) shall order the defendant under AS 12.55.015 to engage in appropriate 

programs of rehabilitation; and

(3) may provide that the defendant is eligible for discretionary parole under AS 

33.16.090 during the second half of the sentence imposed under this subsection if the defendant 

successfully completes all rehabilitation programs ordered under (2) of this subsection.

* Sec. 29. AS 12.61.120(b) is amended to read:

(b) If the defendant is proceeding without counsel in a case involving a charged violation 

of AS 11.41, AS 11.46.300 - 11.46.330, AS 11.56.740, AS 11.56.810 or 11.61.190 - 11.61.210 

[11.61.200 - 11.61.210] and the court finds that the defendant may pose a continuing threat to 

the victim of or witness to the offense charged, the court shall protect the address and telephone 

number ot the victim or witness by providing the information only to a person specified by the 

court or by imposing other restrictions that the court considers necessary. When an address or 

telephone number is released to a person specified by the court under this subsection, that person, 

who shall be ordered not to disclose the information to the defendant, shall contact the victim 

or witness on behalf of the defendant, and the defendant shall meet or speak with the victim or 

witness only in the presence of that person.

* Sec. 30. AS 33.16.090(b) is amended to read:

(b) Except as provided in (e) of this section, a [A] prisoner is not eligible for 

discretionary parole during the term of a presumptive sentence; however, a prisoner is eligible 

for discretionary parole during a term of sentence enhancement imposed under AS 12.55.155(a) 

or during the term of a consecutive or partially consecutive presumptive sentence imposed under
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1 AS 12.55.025(c) or (g). A prisoner scnlcnced to a mandatory 99-vear term under

2 AS 12.55.125(a) is not eligible for discretionary parole during the entire term.

3 * Sec. 31. AS 33.16.090(c) is amended to read:

4 (c) Except as provided in (e) of this section, a [A] prisoner eligible for discretionary

5 parole during a period of sentence enhancement imposed under AS 12.55.155(a) or during a

6 consecutive or partially consecutive presumptive sentence imposed under AS 12.55.025(e) or (g)

7 shall serve the unenhanced portion of the sentence or the initial presumptive sentence before

8 being otherwise eligible for discretionary parole under AS 33.16.100(c) or (d). For purposes of

9 this subsection, the sentence for the most serious offense in the case of consecutive or partially

10 consecutive presumptive sentences shall be considered the initial presumptive sentence. The

11 unenhanced sentence or the initial presumptive sentence is considered served for purposes of

12 discretionary parole on the date the unenhanced or initial presumptive sentence is due to expire

13 less good time earned under AS 33.20.010.

14 * Sec. 32. AS 33.16.090 is amended by adding a new subsection to read:

15 (e) Notwithstanding (b) and (c) of this section, a prisoner may be eligible for

16 discretionary parole during the second half of a sentence imposed under AS 12.55.175(e) if the

17 three-judge panel provides under AS 12.55.175(e)(3) that the defendant is eligible for

18 discretionary parole, and the defendant has successfully completed all rehabilitation programs

19 ordered by the three-judge panel under AS 12.55.175(e)(2) if the programs are made available

20 to the defendant by the department and if the defendant would not constitute a danger to the

21 public if released on parole.

22 * Sec. 33. APPLICABILITY OF SECTIONS 19 AND 20. AS 12.10.010, as amended by sec. 19 of

23 this Act, and AS 12.10.020(c), as amended by sec. 20 of this Act, apply to all offenses committed on

24 or after the effective date of this Act and to all offenses that could have been prosecuted under

25 AS 12.10.010 and 12.10.020 on the day before the effective date of this Act.

26 * Sec. 34. AS 12.55.125(j), added by sec. 25 of this Act, has the effect of amending Alaska Rule of

27 Criminal Procedure 35 by permitting a court to reduce or modify a mandatory sentence of imprisonment

28 of 99 years imposed under AS 12.55.125(a), as amended by sec. 23 of this Act, after the defendant has

29 served one-half of the mandatory term without consideration of good time earned under AS 33.20.010.
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B IL L  NO: CSHB 396(JUD)

TITLE: Anti-Violent Crime Act
of 1992

CON T A C T :

DATE:

Gayle A. Horetski 
Deputy Commissioner 
465-4322

February 18, 1992

The Department of Public Safety supports CSHB 396(JUD), an Act relating to violent 
crimes and criminal law and procedure.

Sections 2 and 3 of the bill will allow felony prosecution of an offender who causes 
serious physical injury to a person as a result of a series of assaults. Sections 5, 6, 7, 
and 9 would clarify present law to specifically prohibit a person from engaging in sexual 
assault or penetration with a person whom the offender knows is unaware that a sexual 
act is occurring. If the offender is a health care worker and the victim a patient the 
seriousness of the offense is increased. Section 8 amends the current child pornography 
law to include depiction of acts of sexual masochism or sadism.

Sections 10 through 14 amend the state weapons laws to prohibit possession of a 
defensive weapon on school grounds and to make "drive-by" shootings at least C felony 
level conduct. Section 13 would make it a class A misdemeanor for a person to 
knowingly sell a firearm or defensive weapon to a person under 18 years of age. The 
Department supports this change, but suggests that the Finance Committee consider the 
addition of a provision that prohibits knowingly providing a firearm or defensive weapon 
to an unemancipated minor under 18 without the consent of the minor’s parent or 
guardian. This would cover giving, lending, or trading a weapon to the minor, in 
addition to selling. Under AS 11.61.220(a)(3) it is a class B misdemeanor offense for an 
unemancipated minor under 16 to'possess a firearm without the consent of a parent or 
guardian; it seems at least as appropriate to prohibit a person from providing a firearm 
to a minor as it does to prohibit the minor’s possession of it. The Department also 
suggests that the two different ages contained in proposed AS 11.61.210(a)(6) ("under 
18") and existing AS 11.61.220(a)(3) ("under 16") be made consistent.

Sections 15, 16, and 27 extend the Statute of Limitations for criminal prosecution of 
certain serious crimes, including sexual offenses against children. It is often extremely 
difficult, and sometimes not possible, to gather sufficient evidence to be able to 
prosecute old offenses, so the Department does not anticipate a large number of 
additional cases as a result of this change. In those few cases where multiple witnesses, 
an offender’s confession, or other convincing evidence make prosection of an old offense 
feasible, however, allowing a jury to consider the evidence and render a verdict is in the 
best interest of society. This is especially true if the offender continues to reside in the 
community and have access to young children.
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Department of Public Safety 
Position Paper - CSHB 396(JUD) 
Page 2 of 2

Sections 17, 19, 20, 21, 24, and 28 establish a mandatory sentence of 99 years’ 
imprisonment for an offender convicted of the first-degree murder of a uniformed peace 
officer or firefighter performing official duties, or for an offender who has been 
previously convicted of murder. Persons convicted of murder under these circumstances 
would almost always receive sentences of at least 99 years under existing law.

One of the most important provisions of the bill is contained in section 18, which 
amends AS 12.55.025 to provide that the standard of proof in sentencing matters is 
"preponderance of the evidence", rather than "clear and convincing". This change 
would return the law to what it had been assumed to be before the issuance of a recent 
Alaska Court of Appeals case, Buoy v. State. Once the offender already has been 
convicted of the crime, it is appropriate to allow the court to consider the widest array of 
relevant information about the offender or the crime so that the judge may best tailor the 
sentence to the particular circumstances of the case.

Sections 22, 23, 25, and 26 change the circumstances under which an offender’s 
sentence can be referred to the three-judge panel. Section 22 lists certain aggravating 
factors which, if found in a given case, would preclude referral to the three-judge panel.

The changes described above are reasonable ones which will increase the ability of 
prosecutors and law enforcement officers to protect victims of violent crime, and of the 
courts to fashion just sentences. The Department of Public Safety supports CSHB 
396(JUD).

Commissioner
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May IX ,  W i  (907) 279-7541

(The Honorable Pat pourchot 
Alaska State Senator 
State Capitol, Room 119 
Juneau, AX 99811

Re: HB 396 j 1 J  „  ,

"An Act relating to violent crimes and criminal law
and procedure."

Dear Senator Pourchott

We have carefully reviewed the lengthy and broad sweeping changes 
this hill contains. Most of the changes proposed are unnecessary, 
expensive, and potentially unfair, if not unconstitutional. We 
urge you seriously look at these provisions, both in terms of 
fiscal impact and the propriety of these substantial changes,

An example illustrates our position* HB 396 restricts the ability 
of the three-judge sentencing panel to impose less than the 
presumptive term on an offender who has proven he has unusually 
good potential for rehabilitation. This change is unnecessary 
because recent data suggests the panel does its job thoughtfully, 
consistently and conservatively, and exercises its power to reduce 
a sentence in only a selected few instances. (1991 Alaska 
Sentencing Commission Annual Report). This change is expensive 
because of increased demands for trial, legal challenges in every 
presumptive sentencing case, and the impact on the civil as well as 
criminal court calendars. Furthermore, more costs will result with 
increased incarceration and rehabilitaton programs at a time when 
resources are fully extended.

This change is unfair because of the extreme injustice in
allocating all of the power to the prosecutor and mandatory lengthy 
jail sentences for those offenders who have proyen by clear and 
convincing evidence that they are not dangerous and con be
rehabilitated outside of the prison system. This change is 
unconstitutional because eliminating judicial discretion violates 
the separation of powers doctrine and the constitutional principle 
of reformation and removes an important "safety valve" previously 
recognized in constitutional challenges of the presumptive
sentencing scheme, (Nell v. State. 642 P.2d 1361 (Alaska App.
1987).

The Alaskan Sentencing Commission, a diverse group representing
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every aspect o£ law enforcement, criminal justice an& victim's 
righto is conducting a study regarding future appropriate changes 
to Alaska's sentencing law. Now is not the time to make piecemeal 
changes to Alaska's sentencing scheme. We strongly urge you to 
reject this bill.

Thank you for considering fchia letter. Please dontaat me if you 
require further information.

Very truly youra, ,

K i & — •A-

Barbara K. Brink 
Deputy Public Defender

BK B/le
cos Eileen Plate 

Eric Swanson
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 ̂ , T T j S . ~  ... State CapitolHouse Judiciary Committee JlmeaUi A|aŝ  99811
C ha irm an Dave D on le y (907)465-4990

(907) 465-4712

M E M O R A N D U M  

TO: Members of the Finance Committee

FROM: Representative Dave Donley

DATE: May 11, 1992

RE: HB 396 (Anti-Violent Crime Act of 1992)

At the eleventh hour, the Public Defender is asking the Senate 
Finance Committee to reject HB 396, claiming that "most of the 
changes in the bill are unnecessary." I strongly disagree with 
this assertion. Most of the provisions of the bill are absolutely 
necessary to close loopholes in our criminal laws that have been 
identified in recent trial and appellate court opinions.

Recent events have borne out the need for the bill. A former 
teacher in the village of Tununak, and an Anchorage police officer, 
both escaped prosecution for sexually abusing minors because of 
problems with our existing statute of limitations. The prosecution 
of an Anchorage gynecologist for sexual assault also made clear 
that there are gaps in the statutes that need to be addressed 
through legislation. These problems are cured in HB 396.

In the initial hearings that were held on HB 39 6, the Public 
Defender expressed concerns about a number of the provisions of HB 
396. With two exceptions, the concerns of the Public Defender were 
addressed in amendments- that were incorporated in the version of 
HB 396 that is now before the Senate Finance Committee.

The two issues that the House Judiciary Committee, and subsequent 
committees, could not come to,agreement with the Public Defender 
were: 1) the extension of the statute of limitations; and 2) the
amendments to the sentencing statutes that are addressed in their , 
May 11 letter. On these issues, after thoroughly researching the 
area, the Department of Law and House Judiciary legal counsel 
concluded that the provisions were constitutional and did not 
present any other legal problems.

I  u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o f  HB 3 9 6 .



T U N D R A  W O M E N ' S  C O A L I T I O N
P.O. Box 1537. Bethel, A K  99559 

(907) 543-3455

J a n u a r y  2 7 , 1992 

D ea r S e n a to r  H o ffm a n :

TUJC u n a n im o u s ly  p a sse d  a re s o lu t io n  on S e p te m b e r  2 4 , 1991 to  
su p p o rt th e  e f f o r t  o f  the  w o m e n  o fT u n u n a k  to  ch a n g e  th e  c r im in a l 
s t a tu t e  o f l im ita t io n s  in ch ild  s e x u a l a s s a u lt  c a s e s .  The n in e te e n  
m e m b e r s i a f f  and ten  m em b e r board  o f  T u n d ra  W o m en 's C o a lit io n  
fu l ly  su p p o rt th e  e x te n s io n  a n d /o r  e lim in a t io n  o f  th e  c r im in a l s ta tu te  
o f  l im ita t io n s  fo r  th e  c r im e  o f  ch ild  s e x u a l a b u se .

LUe b e lie u e  th e  p e rp e t ra to r  o f  th is  c r im e  m u s t kn o m  th a t  he  o r  she  
m il l a lm a y s  be h e ld  a cco u n ta b le  fo r  h is / h e r  a c t io n s  and th a t  c r im in a l 
p ro se c u t io n  m ill a lm a y s  be a p o s s ib i l i t y .

LUe a lso  b e lie u e  th a t  i t  is  im p o r ta n t  fo r  u ic t im s  to  h a u e  p ro se c u t io n  
a u a ila b le  to  th em  a s an o p tio n  fo r  a s  long  a s  p o s s ib le .

P le a se  le t  u s  knom  i f  me can  be o f  a n y  f u r t h e r  a s s is t a n c e .  M a n y  o f  us 
m ou ld  a p p re c ia te  th e  o p p o rtu n ity  to  g iue  p u b lic  te s t im o n y  i f  a n y  o f 
th e  c o m m it te e s  h e a r in g  th e  b il l haue  a te le c o n fe re n c e .

T h a n k  yo u  fo r  m o rk in g  to  ch a n g e  th e  c r im in a l s t a t u t e  o f  l im it a t io n s .  
UJe b e lie u e  th is  to  be one o f  th e  m o st c r i t ic a l  is s u e s  o f  t h is  le g is la t iu e  
s e s s io n .

S in c e re ly ,

L a u re e  Hugonin 
E x e c u t iu e  D ire c to r



$
A l a s k a  A s s o c i a t i o n  C h i e f s  of P olice

January 2 1 , 1992

R ep resen tative  D ave  D o n ley  
A lask a  State L egisla ture  
P.O. B ox  V (M S 3100)
Juneau, A lask a  99811

D ear R ep resen tative  D o n ley ,

On behalf o f  the A laska A ssociation  o f C hiefs o f P olice , I want to 
express our support for H ouse B ill 396 . W e see  this as extrem ely  
im portant leg is la tio n  and w e support your efforts in its passage.

T his b ill addresses a num ber o f tim ely  subjects that are im portant to 
public safety  in A laska. H ouse B ill 396  w ould correct several 
d efic ien c ies  in current law  and w e w ould  be w illin g  to assist you in 
any w ay that w e can to ensure that it becom es law .

Duane S. U dland, President 
A laska A ssocia tion  o f  C hiefs o f P olice  
4501 South B ragaw  
A nchorage, A laska 9 9 507

#



T e s t i m o n y  for H B  396 

"An act r e l a t i n g  to v i o l e n t  cr im es a nd 

cr im i n a l  law a n d  p r o c e d u r e . "  

J a n u a r y  22, 1992

G o o d  a f t e r n o o n  C h a i r m a n  D o n l e y  a n d  H o u s e  J u d i c i a r y  C o m m i t t e e  m e m b e r s .

M y  n a m e  is C a r r i e  Longoria, a n d  I am h e r e  this a f t e r n o o n  to t e s t i f y  o n  

H B  396. I am r e p r e s e n t i n g  the A n c h o r a g e  T a s k  F o rce  on  Se x u a l  A s s a u l t  

(A T F S A ) , a g r o u p  of p r o f e s s i o n a l s  c o o r d i n a t e d  b y  the M u n i c i p a l  

D e p a r t m e n t  of H e a l t h  and  H u m a n  S e r v i c e s ,  A b u s e  P r e v e n t i o n  Program. T h e  

A T F S A  i n c l u d e s  r e p r e s e n t a t i v e s  f r o m  v a r i o u s  g o v e r n m e n t a l  and p r i v a t e  

a g e n c i e s ,  w h i c h  inclu de the A n c h o r a g e  P o l i c e  De pa rt men t,  the A n c h o r a g e  

D i s t r i c t  A t t o r n e y ' s  office, l oc al h o s p i t a l s  (Humana, P r o v i de nc e, ANS), 

v i c t i m - s u p p o r t  a ge ncies (STAR, V i c t i m ' s  for Justice, S o u t h  C e n t r a l  

C o u n s e l i n g ) ,  p r i v a t e  p r o f e s s i o n a l s  ( m e n t a l  h e a l t h  couns el or s) , the 

D e p a r t m e n t  of C o r r e c t i o n s  (H i l a n d  M t . ) ,  a n d  M c L a u g h l i n  Y o u t h  Cente r.

fM i*  . . .
M e m b e r s  o f / t h e  A T F S A  w o u l d  lik e to e x t e n d  t h e i r  a p p r e c i a t i o n  to the 

C o m m i t t e e / f o r  the eff o r t  and  s e r i o u s  c o n s i d e r a t i o n  w h i c h  has a l r e a d y  

g o n e  i n t o  the  d e v e l o p m e n t  of H B  396. Tod ay , the A T F S A  w i l l  b e  p r o v i d i n g  

t e s t i m o n y  o n  a few key p r o v i s i o n s  o f  the bill, bu t w i l l  p r o v i d e  

t e s t i m o n y  o n  the o the r i m p o r t a n t  p r o v i s i o n s  of this bil l at a l a t e r  date.

S e c t i o n  5 &  6., w h e r e  an " o f f e n d e r  e n g a g e s  in se xu al  p e n e t r a t i o n  or 

c o n t a c t  w i t h  a p e r s o n  w h o  the o f f e n d e r  kn ow s is u n a w a r e  that a s e x u a l  

a c t  is b e i n g  committed, an d (A), the o f f e n d e r  is a h e a l t h  care w o r k e r ;  

a n d  (B) the of f e n s e  takes p l a c e  d u r i n g  the co ur se  of p r o f e s s i o n a l  

t r e a t m e n t  o f  the victim.

T h i s  is a p a r t i c u l a r l y  t i m e l y  p r o v i s i o n  in l i e u  of a r ec e n t  

p h y s i c i a n / p a t i e n t  c ase w h e r e  v i c t i m s  w e r e  in a t r u s t i n g  p o s i t i o n  

a n d  s u b j e c t e d  to p h y s i c a l  e x a m i n a t i o n s ,  w h i c h  w e r e  in fact, 

i n c i d e n t s  of sexual of f e n s e s .  T h e s e  e x a m i n a t i o n s  w e r e  the 

d o c t o r ' s  g u i s e  to p e r f o r m  u n w a n t e d  se x u a l  acts on  them. T h i s  

p r o v i s i o n  w o u l d  h o l d  c e r t a i n  p r o f e s s i o n a l s ,  such as p h y s i c i a n s ,  

a c c o u n t a b l e  for their s e x u a l  v i o l a t i o n s ,  and alii / for e f f i c i e n t  

p r o s e c u t i o n .

S e c t i o n  9., d e fi ne s " h e a l t h  ca r e  w o r k e r "  an d "sex ual  act."

A T F S A  is p a r t i c u l a r l y  p l e a s e d  w i t h  the b r o a d  i n c l u s i o n  of v a r i o u s  

p r o f e s s i o n a l s  w h o  w o u l d  h a v e  ac c e s s  to " bo die s"  of i nd iv i d u a l s .

i
S e c t i o n  15., w h e r e  the " g e n e r a l  time l i m i t a t i o n s  for sexual o f f e n s e s  3 7a
a g a i n s t  m i n o r s  are e xte n d e d . "

T h e  A T F S A  com mends the b i l l ' s  t w e n t y - y e a r  limitation, b u t  r e q u e s t s  

t h a t  "N O LI M I T A T I O N "  be e n a c t e d  so that  a v i c t i m  at any a g e , 

w h e n e v e r  recall is p o s sib le , m a y  com e  f o r w a r d  and b r i n g  c r i m i n a l  

c h a r g e s  ag a i n s t  their o ff e n d e r .



S e c t i o n  19., w h e r e  the c o u r t  m a y  n o t  r e f e r  a c a s e  to a t h r e e - j u d g e  p a n e l  

b a s e d  o n  the  d e f e n d a n t’s p o t e n t i a l  fo r r e h a b i l i t a t i o n .

T h e  A T F S A  a p p l a u d s  the s p e c i a l  e m p h a s i s  w h i c h  th i s  p r o v i s i o n  

p r o v i d e s  b y  p r o h i b i t i n g  r e f e r r a l s  co a t h r e e  j u d g e  p an el  b a s e d  o n  

the d e f e n d a n t’s p o t e n t i a l  for r e h a b i l i t a t i o n .

S e c t i o n  20., w h e r e  "the t h r e e - j u d g e  p a n e l  d e t e r m i n e s  t h a t  m a n i f e s t  

i n j u s t i c e  w o u l d  r e s u l t  f ro m  i m p o s i t i o n  o f  t he p r e s u m p t i v e  term..."

T h e  A T F S A  s u p p o r t s  the c o n c e p t  b e h i n d  t his p r o v i s i o n ,  w h e r e  the 

d e f e n d a n t  is e l i g i b l e  for d i s c r e t i o n a r y  p a r o l e  d u r i n g  the s e c o n d  

h a l f  of  the s e n t e n c e  imposed, if th e d e f e n d a n t  s u c c e s s f u l l y  

c o m p l e t e s  all r e h a b i l i t a t i v e  p r o g r a m s  o r d e r e d  to do so.

S e c t i o n  21, w h i c h  reads, "as p r o v i d e d  i n  t hi s  se cti on ",  a p r i s o n e r  is 

n o t  e l i g i b l e  for d i s c r e t i o n a r y  p a r o l e  d u r i n g  the t e r m  of p r e s u m p t i v e  

s e n t e n c e . .."

C o n s i s t e n t  w i t h  s e c t i o n s  19-20, th i s  p r o v i s i o n  h a s  u n a nim ou s 

su pp o r t .

m *
T h a n k  y o u  fo r c o n s i d e r i n g  c o m m e n t s  p r e s e n t e d  b y  t h e  ATFSA, a n d  t h e ' c o m m i t t e e  

me mb e r s '  i n d i v i d u a l  d e d i c a t i o n  to m a k i n g  o ur  c o m m u n i t i e s  v i o l e n t  free.

P r e p a r e d  b y  C a r r i e  L o n g or ia,  M O A / D H H S / A b u s e  P r e v e n t i o n  Pr og ra m, P.O. Box 

196650, A n c h o r a g e ,  A K  99519-6 65 0, T e l ep h:  3 4 3 - 4 8 7 6
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The A l a s k a  N e t w o r k  on D o m e s t i c  V i o l e n c e  and S e x u a l  A s s a u l t  i s  a 
n o n - p r o f i t  o r g a n i z a t i o n  w i t h  22 member p r o g r a m s  a r o u n d  A l a s k a  w h i c h  
s e r v e  v i c t i m s  and t h e i r  f a m i l i e s .  The N e t w o r k  w ou l d  l i k e  t o  t e s t i f y  
i n  f a v o r  o f  HB396,  s p e c i f i c a l l y  w o u l d  l i k e  t o  a d d r e s s  t h e  f o l l o w i n g  
s e c t  i o n s ;

S e c t i o n s .
programs

J l  a n d  3 o f  t h e  b i l l  a d d r e s s  a p r o b l e m  d o m e s t i c  v i o l e n c e
h a v e "  s e e n  when w o r k i n q  w i t h  b o t h  c h i l d  a b u s e  v i c t i m s  a nd

a d u l t  v i c t i m s  o f  d o m e s t i c  v i o l e n c e .  R e p e a t e d  a s s a u l t s  c a u s i n g  g r e a t
p h y s i c a l  damage  c a n n o t  be  p r o s e c u t e d  a s  f e l o n i e s  b e c a u s e  no one
a s s a u l t  c a n  be  p r o v e n  t o  h a v e  c a u s e d  t h e  I n j u r i e s .  D o m e s t i c
v i o l e n c e  o f t e n  i n v o l v e s  t h i s  k i n d  o f  c h r o n i c  b a t t e r i n g .  The N e t w o r k
b e l i e v e s  t h a t  t h i s  p r o v i s i o n  w i l l  a i d  in p r o v i d i n g  a b e t t e r  r e s p o n s e
t o  s u c h  c a s e s  by t h e  c r i m i n a l  j u s t i c e  s y s t e m .

The N e t w o r k  a l s o  s u p p o r t s  t h e  p r o v i s i o n s  o f  2 £ 2 £ i 2 Q 2 _ 5 . » . _ § *_ Z_ a Qd _ 2 ,  
w h i c h  c l a r i f y  c u r r e n t  s t a t u t e  r e g a r d i n g  s e x u a l  a s s a u l t  by p e r s o n s  i n  
t h e  h e a l t h  c a r e  f i e l d .  Women s h o u l d  n o t  be f o r c e d  t o  c h o o s e  b e t w e e n  
c a r i n g  f o r  t h e i r  b a s i c  h e a l t h  n e e d s  and t h e i r  p h y s i c a l  s a f e t y .  
C l e a r l y  no  c o n s e n t  e x i s t s  when v i c t i m s  a r e  un awar e  o f  t h e  a c t  t a k i n g  
p l a c e  d u e  t o  d e c e p t i o n .  In t h e  wake o f  t h e  Ake c a s e ,  t h e  N e t w o r k
b e l i e v e s  t h a t  t h e s e  c h a n g e s  a r e  v i t a l  t o  e n s u r e  t h a t  h e a l t h  c a r e
w o r k e r s  u n d e r s t a n d  t h a t  r a p e  l a w s  a p p l y  t o  them a s  w e l l .

S e c t i g r j  . lb I n c l u d e s  a p r o v i s i o n  t h a t  w o u l d  i n c r e a s e  t h e  s t a t u t e  o f
l i m i t a t i o n s  f o r  c h i l d  s e x u a l  a s s a u l t .  The N e t w o r k  i s  v e r y
s u p p o r t i v e  o f  t h i s  p r o v i s i o n  a n d .  In f a c t ,  w o u l d  a d v o c a t e  t h a t  t h e
s t a t u t e  o f  l i m i t a t i o n  be  e x t e n d e d  e v e n  f u r t h e r  o r  e l i m i n a t e d .

According to 
about 2/3rds 
younger than 
obviously It 
the DroDoaed

a s t u d y  Dy 
o f  c h i l d  
s i x  y e a r s  
may h a v e

H a r b o r v l e w  S e x u a l  A s s a u l t  C e n t e r  i n  S e a t t l e ,  
v i c t i m s  a r e  p r e - t e e n s ,  and a l m o s t  1 / 4  a r e  

o l d  a t  t h e  t i m e  a b u s e  i s  d i s c l o s e d  —  t h o u g h  
b e g u n  a t  s i g n i f i c a n t l y  y o u n g e r  a g e s .  U nd e r

2 0 - y e a r  l i m i t  in  t h i s  b i l l ,  many v i c t i m s  w i l l  o n l y  be
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i n  t h e i r  e a r l y  t o  m i d - t w e n t i e s  a t  t h e  t i m e  t h e  l i m i t  e x p i r e s .  W h i l e  
t h i s  i s  a s i g n i f i c a n t  i m p r o v e m e n t ,  r e s e a r c h  i n d i c a t e s  t h a t  many  
v i c t i m s  do  n o t  b e g i n  t o  d e a l  w i t h  t h e i r  v i c t i m i z a t i o n ,  o r  a c t u a l l y  
f e e l  i t s  m o s t  d e b i l i t a t i n g  i m p a c t s  u n t i l  t h e y  a r e  i n  t h e i r  t w e n t i e s  
and  t h i r t i e s .  T h i s  I s  e c h o e d  in  a s u r v e y  o f  N e t w o r k  p r o g r a m s  t h a t  
work w i t h  a d u l t  s u r v i v o r s .  Medi an  a g e  in  t h e s e  g r o u p s  t e n d s  t o  be  
a b o u t  m i d - t h i r t i e s .

F o r  t h e s e  r e a s o n s ,  t h e  N e t w o r k  r e c o m m e n d s  t h a t  e i t h e r  t h e  20  
y e a r  s t a t u t e  be  a m e n d e d  t o  b e g i n  t o l l i n g  when t h e  v i c t i m  r e a c h e s  t h e  
a g e  o f  m a j o r i t y ,  o r  t h a t  i t  be e l i m i n a t e d .  One e x a m p l e  o f  a S t a t e  
w i t h  a s i m i l a r  s t a t u t e  i s  t h a t  o f  New H a m p s h i r e  w h i c h  ame nde d  i t s  
c h i l d  s e x u a l  a s s a u l t  s t a t u t e  in 1 9 9 0  t o  22 y e a r s  p a s t  t h e  v i c t i m ' s  
1 8 t h  b i r t h d a y .

S i n c e  c h i l d  m o l e s t e r s  h av e  many v i c t i m s  p e r  o f f e n d e r ,  and s i n c e  
t h e y  t e n d  t o  o f f e n d  a q a l n s t  c h i l d r e n  o v e r  v e r y  l or . g  p e r i o d s  o f  t i m e * ,  
some one  who wa s  m o l e s t i n q  c h i l d r e n  t w e n t y  y e a r s  ?qo  i s  mo s t  l i k e l y  
s t i l l  m o l e s t i n g  t hem now.  O f f e n d e r s  r e l y  on t h e  v e r y  f a c t  o f  t h e  
a g e  o f  t h e i r  v i c t i m s  a s  p r o t e c t i o n  a q a i n s t  t h e  c o n s e q u e n c e s  o f  t h e i r  
a c t i o n s .  The N e t w o r k  b e l i e v e s  t h a t  by a l l o w i n g  v i c t i m s  t o  a c t  i n  
t h e i r  own b e h a l f  a s  a d u l t s  w i l l  o n l y  a i d  i n  c o m b a t t i n q  t h i s  c r i m e .

The p r o v i s i o n s  o t  S e c t i o n  17 a r e  i m p o r t a n t  i n  s e x u a l  a s s a u l t  
c a s e s ,  w h e r e  s t a t e m e n t s  f rom o t h e r  v i c t i m s  who may n o t  h a v e  p r e s s e d  
c h a r q e s  a r e  i m p o r t a n t  in  d e t e r m i n i n q  a p p r o p r i a t e  s e n t e n c e  l e n g t h .  I t  
i s  a l s o  i m p o r t a n t  t o  know t h e  d e f e n d a n t ' s  b a c k g r o u n d  in  d e t e r m i n i n g  
a p p r o p r i a t e  t r e a t m e n t  and  r e h a b i l i t a t i o n  p r o g r a m s .
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D e a r  R e p r e s e n t a t i v e  B o y e r ,
i

I  w o u l d  l i k e  t o  v o i c e  my s u p p o r t  f o r  H o u s e  B i l l  N o .  3 7 0  
r e m o v i n g  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  p r o s e c u t i o n  o f  
s e x u a l  o f f e n s e s  a g a i n s t  c h i l d r e n .

A s  a n  e x p e r t  i n  t h e  f i e l d  o f  s e x u a l  a b u s e  w h o  h a s  w o r k e d  
w i t h  b o t h  p e r p e r t r a t o r s  a n d  s u r v i v o r s  o f  a b u s e  I  f e e l  
s t r o n g l y  t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  b e  r e m o v e d  f o r  
t h e s e  c r i m e s .  F o r  a  n u m b e r  o f  r e a s o n s  c h i l d r e n  a r e  o f t e n  
u n a b l e  t o  r e p o r t  s e x u a l  c r i m e s  a g a i n s t  t h e m .  T h e y  f e a r  
p u n i s h m e n t ,  b l a m e  a n d  s o c i a l  c r i t i c i s m  f r o m  f a m i l y  a n d  
p e e r s .  T h e y  a l s o  f e a r  r e t a l i a t i o n  f r o m  t h e  p e r p e t r a t o r s  
t h e m s e l v e s  w h o  c o m m o n l y  t h r e a t e n  t o  h a r m  t h e  c h i l d  s h o u l d  
t h e y  d i s c l o s e  t h e  a b u s e .  A l s o ,  i n  t h e  c a s e  o f  i n c e s t  t h e  
c h i l d  i s  a w a r e  o f  t h e  c o n s e q u e n c e s  o f  r e p o r t i n g  n o t  o n l y  t o  
t h e  p e r p e t r a t o r  b u t  t o  t h e  f a m i l y  a s  a  w h o l e .  I f  t h e  
p e r p e t r a t o r  i s  r e m o v e d  f r o m  t h e  h o m e  t h e r e  i s  a  r e s u l t i n g  
l o s s  o f  i n c o m e  a n d  a d d i t i o n a l  s t r e s s  f o r  t h e  n o n - o f f e n d i n g  
p a r e n t , r

F o r  a l l  o f  t h e  a b o v e  r e a s o n s  c h i l d r e n  a r e  n o t  t r u e l y  f r e e  
. t o  d i s c l o s e  t h e s e  s e r i o u s  c r i m e s  a g a i n s t  t h e m .  F u r t h e r m o r e ,  

t h e r e  a r e  m a n y  d o c u m e n t e d  c a s e s  o f  u n c o n s c i o u s  p s y c h o l o g i c a l  
r e p r e s s i o n  o f  ‘t h e  m e m o r i e s  o f  s e x u a l  a b u s e .  I t  m a y  b e  y e a r s  
b e f o r e  t h e s e  m e m o r i e s  o n c e  a g a i n  b e c o m e  c o n s c i o u s .  F o r  t h e  
c h i l d  t h a t  d o e s  r e c a l l  t h e  t r a u m a  b u t  f e a r s  r e p r i s a l ,  i t  m a y  
b e  y e a r s  b e f o r e  h e  o r  s h e  f e e l s  s a f e  e n o u g h  t o  r e p o r t .

P e r p e r t r a t o r s  o f  s e x u a l  a b u s e  a g a i n s t  c h i l d r e n  a r e  t y p i c a l l y  
c h r o n i c  o f f e n d e r s .  T h e y  a r e  a b l e  t o  c o n t i n u e  t h e i r  
a s s a u l t i v e  b e h a v i o r  b e c a u s e  o n l y  a  f r a c t i o n  o f  s e x u a l  a b u s e  
c r i m e s  a r e  p r o s e c u t e d .  M o s t  o f  t h e s e  m e n  w i l l  n o t  s t o p  
h u r t i n g  c h i l d r e n  u n t i l  t h e y  a r e  a p p r e h e n d e d .

I n  my p r a c t i c e  I  h a v e  h a d  c a s e s  i n  w h i c h  v i c t i m s  h a v e  
r e p o r t e d  p a s t  a b u s e  t o  p r o t e c t ,  a  y o u n g e r  s i b l i n g  f r o m  
p r o b a b l e  a b u s e  b u t .  t h e  s t a t u t e  o f  l i m i t a t i o n s  h a d  e x p i r e d  
l i m i t i n g  t h e  s t a t e  i n  t h e i r  a b i l i t y  t o  t a k e  p r o t e c t i v e  
m e a s u r e s .  I n  t h e s e  c a s e s  t h e  c u r r e n t  s t a t u t e  o f  l i m i t a t i o n s  
h a s  i n t e r f e r e d  w i t h  t h e  s t a t e ’ s  a b i l i t y  t o  p r o t e c t  c h i l d r e n  
f r o m  h a r m .
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I  b e l i e v e  H o u s e  B i l l  N o .  3 7 0  w i l l  h e l p  t o  c o r r e c t  t h i s  
s e r i o u s  p r o b l e m .

S i n c e r e l y ,

A n t h o n y  M a n d e r  
C l i n i c a l  P s h c h o l o g i s t
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SUPERINTENDENT

November 21, 1991

Representative Dave Donley 
Chair, House Judiciary Committee 
3111 C Street. Suite 450 
Anchorage, Alaska 99503

Dear Representative Donley:

Enclosed you w ill find a copy of a resolution recently passed by the Southeast Island 
School D istrict Board of Education, requesting that Alaska Statutes be amended to 
extend the present time lim itation provided by AS 12.10.020 for the reporting of crimes 
involving child sexual abuse.

In my opinion, there Is considerable data indicating that victims of such crimes often 
do not make reports to law enforcement agencies until well after the age of 17, 
oftentimes because there has not been a conscious recollection of the abuse until many 
years after it occurred. I would appreciate your support of legislation which assures 
that persons who commit crimes involving child sexual abuse are not allowed to escape 
crim inal penalties due to inappropriately brief time limitations.

Robert Weinstein 
Superintendent

RW:eb

end: Resolution No. 92-2 
cc: Board Members

Sincerely,



SOUTHEAST ISLAND SCHOOL DISTRICT

RESOLUTION NO. 92-2

A RESOLUTION URGING THE ALASKA 
STATE LEGISLATURE TO EXTEND 

THE STATUTE OF LIMITATIONS FOR THE 
REPORTING OF CHILD SEXUAL ABUSE.

WHEREAS, child sexual abuse is a serious problem throughout the 
nation and the State of Alaska; ?nd

WHEREAS, existing Alaska Statutes require a victim of such abuse to 
report the abuse within one year after the person reaches the age of 
16; and

WHEREAS, reports of child sexual abuse often occur after a victim 
reaches tho age of 17, and

WHEREAS, existing Alaska Statutes allow perpetrators of child 
sexual abuse to escape criminal prosecution;

NOW, THEREFORE, BE IT RESOLVED that the Southeast Island School 
District Board of Education urges the Alaska Legislature to 
significantly extend the time limitation provided by AS 12.10.020 
for the reporting of such crimes.

APPROVED AND ADOPTED, Ketchikan, Alaska this 14th day of 
November, 1991.




