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The Finance Committee considered CS FOR HOUSE BILL NO. 196 (FINANCE)

Limiting civil liability for acts or omissions of an oil spill response
action contractor and establishing strict liability on responsible parties
for certain acts or omissions of a response action contractor; amending
the definitions of 'response action' and 'response action contractor’;
relating to a report by the Citizens Oversight Council on Oil and Other
Hazardous Substances; providing for the repeal on July 1, 1992, of changes
made by this Act; efd.

and recommended:

[ 1 same title
[ 1 replace with cs [ 1 new title
[ 1 or adopt CcsS [ 1 technical
title change
[ ] attached amendment(s) (HB only)
[ 70;/CI’Si6/ letter of intent adopted
[ pass

[ 1] do not pass

[ ] no recommendation

[ 1 individual recommendations

[ 1 further referral to

ATTACHES NEW FISCAL NOTE(S): APPROVES PREVIOUS:

1 Dept/Date: Dept/Date:
[ ["""fiscal note(s) [*<f fiscal note(s)
[ Y zero fiscal note(s) [vfzero fiscal note(s)

OTHER RECOMMENDATIONS:



FISCAL NOTE

I ¢ . ®irversion: CSHB 196
: ; (0&m
1000 | ERR A TIVE RS ion (H) Publish Date: 37/13/91
Revision Date: Department Affected: DEC
Title: Limited Liability for oil spill BRU: -Environmental Quality
response arfinn. Component:
Sponsor: House Oil & Gas
Requestor: House Oil & Gas COMPONENT SERIAL NO. Il 0 1 6

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FYy 97
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0

TRAVEL
CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 00 0.0 0.0 0.0

CAPITAL

REVENUE |

FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0 0.n
FEDERAL FUNDS

OTHER

TOTAL 0.0 0.0 0.0 0.0 -0.Q.. .., 0.0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Janice Adair Phone: 2600

Division: Commissioner's Office Date: March 11, 1991
Approved by Commissioner: .(51_ -

Agency: Date:/ 7.J--

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 cnMM /rrr, ——————- Page L of L
COMMITTEE COPY



STATE OF ALASKA Bill Version. CSHB 396(JIim

1991 LEGISLATIVE SESSION (H) Publish Date: 5/1/91
Revision Date: Department Affected: Legislative Affairs Agency
Title: "An act limiting civil liability for acts or BRU: Legislative Council
omissions of an ail spill response action contractor...
Sponsor: House Special Committee on Oil & Gas Component: Council & Subcommittees
Requestor:  House Judiciary

..COMPONENT SERIAL NO: 783
Expenditures/Revenues: (Thousands of Dot ars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0 0 'd 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 32.0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 32.0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 32.0 0 0 0 0 0
TOTAL 32.0 0 0 0 0 0
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)

CSHB 196(JUD) proposes a study be prepared to assess the il spill response action contractor civil liability
and oil spill contingency plan holder status. Funding would be from the Oil and Hazardous Release
Response Fund. To perform this study, the Citizens' Oversight Council would need funds for contractual
services for legal and other research.

see attached page

465-3850
Prepared By: Pamela A? Stoops, Director W Michele Brown, Exec. Director ‘U Phone: 561-2101
Division: Administrative Services Citizens' Oversight Council Date: 4/23/91
Approved By: Warren W. Endicott, Executive Director filobfTVrv //I-/ LLM
Agency: Legislative Affairs Agency Date: 4/23/91

Distribution (by preparer): Legislative Finance™g”"ve S ipr.Mgijj*tor, OMB, &Impacted Agency(ies).



CSHB 196(Jud) limits liability for civil damages for oil spill response action contractors who respond
to a release or athreatened release of oil, unless the contractor acts with gross negligence

or intentional misconduct. The limited liability is intended to encourage aggressive oil spill
response.

In analyzing this bill, the legislature found that there were good public reasons to address

the issue of oil spill response action contractor liability. However, the legislature also found that
the subject is extremely complex because of the varying public interests and the variations in
the types of response action contractors currently operating in Alaska. The legislature wants the
study to identify the types of contractors responding to different oil spill discharges so that the
legislature could finely tune which response action contractors operating in which scenarios
ought to have limited liability for civil damages.

The legislature also intended the study to address the relationships between different response action
contractors and the holders of contingency plans. In order to have a strengthened and cohesive ol
spill response, it is critical that the contingency plan holder and the response action contractor
adhere to a single plan with direction and oversight by state and federal agencies. In analyzing
current law, the legislature found that confusion in response may still exist. Accordingly,

the legislature has requested that the study include an assessment of whether the present state

laws that require oil shippers and owners to hold contingency plans, and that enable oil shippers

and owners to contract with response action contractors to carry out contingency plans, are
adequate to protect the public in the event of an oil spill.

CONTRACTUAL
Estimate approximately 2 months or 320 hours of research and report preparation.
Estimate contracting at approximately $100 per hour on the assumption that the
contractor would assume all expenses for the project, including travel, supplies,
postage, copying, computer services, etc.

$100 x 320 hours = $32,000

COMMITTEE COPY Page 20f 2



SENATE SPECIAL COMMITTEE ON O IL AND G AS

LETTER OF INTENT — CSHB 196 (Finance)

The Senate Special Committee on Oil and Gas has
considered CSHB 196 (Finance), and submits this letter of
intent to clarify two issues presented by that bill.

First, under section 8 of the bill, a response
action contractor loses its limited immunity if, without
approval by the federal or state on-scene coordinator, it
"substantially deviated” from an approved oil spill
contingency plan that it either authored or agreed by contract
to follow. The committee considered defining "substantially
deviated" along the lines suggested by Alyeska, set out at the
end of this letter. The committee did not have the time to
fully explore defining the term. The industry felt that the
term "unjustifiable” should be included in the definition
because they wanted to have the opportunity, in reviewing a
deviation from a plan, to argue to a court that the action
resulting in the deviation was the right action in the
circumstances. However, others were concerned that
"unjustifiable™ might mean that any action for which there is
any justification (in any person's mind) would not result in a
substantial deviation, and thus could be read to render the
contingency plan requirements of the bill ineffective. The
committee believes that, under the bill, de minimus or
technical violations of the contingency would not result in a
"substantial deviation™ finding, and that a "substantial
deviation” will only occur when important, or material,
requirements of the plan are violated. The committee
determined not to attempt to define "substantially deviated"
but rather to ask that the issue be included in the interim

study.

The second issue concerns the relationship of HB 196
to the amendments to AS 46.04.030 made by last year's HB 567.
AS 46.04.030(k) sets out contingency plan response planning
standards. At the same time, AS 46.04.030(1) provides that
the benchmarks articulated in subsection (k) "do not
constitute cleanup standards that must be met by the holder of
a contingency plan.” Nothing in HB 196 is intended to amend
AS 46.04.030(1) or to create a cleanup standard that must be
met by a holder of a contingency plan or a response action
contractor. Similarly, since the requirements of subsection
(k) do not constitute cleanup standards "substantial
deviation" is determined by the terms of an approved



C ¢ o C

contingency plan and not subsection (k), except to the extent
that a provision of subsection (k) has been incorporated into
the contingency plan.

Under section 11 of the bill, the Citizens'
Oversight Council on Oil and Hazardous Substances will review
the issues presented by the legislation. It is this
committee's expectation that the Council will review the

15-day time limit for limited immunity provided by this
legislation, and assess whether that period ought to be
extended. The committee also expects the Council to study the
issue of whether the phrase "substantially deviated™ should be
further defined, and whether the acts of employees of a
response action contractor should be excluded from the acts
that could lead to a substantial deviation. Among the options
presented to the Legislature, but not incorporated in the
bill, was the following proposed language suggested by
Alyeska:

In this section, "substantially deviated"™ means
significant, unjustifiable and unauthorized departure
from the fundamental requirements of a plan by the
executives, managers and incident commanders of a
response action contractor.
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CS FOR HOUSE BILL NO. 19 (FINANCE)

IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered: 5/2/91
Referred: Rules

Sponsor(s): HOUSE SPECIAL COMMITTEE ON OIL AND GAS
A BILL

FOR AN ACT ENTITLED
"An Act limiting civil liability for acts or omissions of an oil spill response action
contractor and establishing strict liability on responsible parties for certain acts or
omissions of a response action contractor; amending the definitions of ‘response action’ and
‘response action contractor’; relating to a report by the Citizens Oversight Council on Oil
and Other Hazardous Substances; providing for the repeal on July 1, 1992, of changes

made by this Act; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.822(a) is amended to read:

(@) Notwithstanding any other provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages [TO PERSONS OR PROPERTY,
WHETHER PUBLIC OR PRIVATE, INCLUDING DAMAGE TO THE NATURAL
RESOURCES OF THE STATE OR A MUNICIPALITY,] and for the costs of response,

HBO0196¢ -1- CSHB 196(FIN)
New Text Underlined [DELETED TEXT BRACKETED]
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containment, removal, or remedial action incurred by the state or a municipality, resulting from
an unpermitted release of a hazardous substance or, with respect to response costs, the substantial
threat of an unpermitted release of a hazardous substance:

(1) the owner of, and the person having control over, the hazardous substance at
the time of the release or threatened release; this paragraph does not apply to a consumer product
in consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a
release, or a threatened release that causes the incurrence of response costs, of a hazardous
substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
from which there is a release, or a threatened release that causes the incurrence of response costs,

of a hazardous substance.

* Sec. 2. AS 46.03.822(a) is repealed and reenacted to read:

(a) Notwithstanding any other provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages to persons or property, whether public or
private, including damage to the natural resources of the state or a municipality, and for the costs
of response, containment, removal, or remedial action incurred by the state or a municipality,
resulting from an unpermitted release of a hazardous substance or, with respect to response costs,

the substantial threat of an unpermitted release of a hazardous substance:

CSHB 196(FIN) -2- HBO196¢
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(1) the owner of, and the person having control over, the hazardous substance at
the time of the release or threatened release; this paragraph does not apply to a consumer product
in consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a
release, or a threatened release that causes the incurrence of response costs, of a hazardous
substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
from which there is a release, or a threatened release that causes the incurrence of response costs,
of a hazardous substance.

* Sec. 3. AS 46.03.822 is amended by adding anew subsection to read:

(k) In this section, "damages" include damage to persons or to public or private property,
damage to the natural resources of the state or a municipality, and damage caused by acts or
omissions of a response action contractor for which the response action contractor is not liable
under AS 46.03.823 or 46.03.825.

* Sec. 4. AS 46.03.823(a) is amended to read:

(a) A person who is a response action contractor with respect to a release or threatened
release of a hazardous substance other than oil whose acts or omissions are not contrary to a
response plan or order by a state or federal agency having jurisdiction over the release or
threatened release is not civilly liable for injuries, costs, damages, expenses, or other liability that

results from the release or threatened release unless the release or threatened release is caused

11B0196e -3- CSHB 196(FIN)
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by an act or omission of the response action contractor that is negligent or grossly negligent or
constitutes intentional misconduct. To show negligence by a response action contractor, a
claimant must show that the acts or omissions of the contractor under the response action contract

were not in accordance with generally accepted professional standards and practices at the time

the response action services were performed.

* Sec. 5. AS 46.03.823(a) is repealed and reenacted to read:

(a) A person who is a response action contractor with respect to a release or threatened
release of a hazardous substance whose acts or omissions are not contrary to a response plan or
order by a state or federal agency having jurisdiction over the release or threatened release is not
civilly liable for injuries, costs, damages, expenses, or other liability that results from the release
or threatened release unless the release or threatened release is caused by an act or omission of
the response action contractor that is negligent pr grossly negligent or constitutes intentional
misconduct. To show negligence by a response action contractor, a claimant must show that the
acts or omissions of the contractor under the response action contract were not in accordance
with generally accepted professional standards and practices at the time the response action

services were performed.

* See. 6. AS 46.03.823(q) is repealed apd reenacted to read:

(g) In this section, "response action” means an action taken in connection with the
mitigation or cleanup of a release pr threatened release of a hazardous substance other than oil,
including investigation, evaluation, plan development, mapping and surveying, engineering,

design and construction, removal, and equipment provision.

* Sec. 7. AS 46.03.823(g) is repealed and reenacted to read:

(9) In this section,

(1) "response action™ means an actipn taken in connection with the mitigation or
cleanup of a hazardous substance release pr threatened release, including investigation, evaluation,
plan development, mapping and surveying, engineering, design and construction, removal, and
equipment provision;

(2) "response action contract” means a written contract or agreement to provide
response action with respect to a relcas; or threatened release of a hazardous substance, entered
into by a person with

(A) the department;

CSHB 196(FIN) -4- 11B0196¢
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(B) another person who has entered into an agreement with the department
that provides for response action subject to the department’s oversight and control;

(C) a federal agency with jurisdiction over the release or threatened
release; or

(D) another person potentially liable for the release or threatened release
under state or federal law;

(3) "response action contractor" means

(A) a person who enters into a response action contract with respect to a
release or threatened release of a hazardous substance and who is carrying out the
contract, including a cooperative organization formed to maintain and supply response
equipment and materials that enters into a response action contract relating to a release

or threatened release; and

(B) a person who is retained or hired by and is under the control of a
person described in (A) of this paragraph to provide services related to the response

action contract.

* Sec. 8. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.825. OIL SPILL RESPONSE ACTION CONTRACTORS, (a) A person who
is a response action contractor with respect to a release or threatened release of oil whose act or
omission is not contrary to an order of the federal or state on-scene coordinator is not civilly
liable for injuries, costs, damages, expenses, or other liability that results from the release or
threatened release, or from the response action contractor’s act or omission in response to the
release or threatened release, unless the person bringing a claim against the response action
contractor proves by a preponderance of the evidence that

(1) the response action contractor would have been liable for the initial release
or threatened release under AS 46.03.822 even if that contractor had not carried out a response
action;

(2) the response action contractor acted with gross negligence or intentional
misconduct; or

(3) the response action contractor, without approval by the federal or state on-
scene coordinator, substantially deviated from an oil spill contingency plan previously approved

under AS 46.04.030, and the plan was either prepared by that contractor for a party responsible

HBO196e -5- CSHB 196(FIN)
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for tlie release under AS 46.03.822 or that contractor previously agreed to comply with the terms
of that plan under a contract with parties responsible for the release under AS 46.03.822.

(b) The limitation on liability contained in (a) of this section does not apply to

(1) an action for personal injury or death;

(2) an action for damages to tangible personal property not caused by oil; or

(3) an act or omission that occurs more than 15 days after the release.

(c) If the liability of an oilspill response action contractor is notlimited under (a) of this
section or if the provisions of (a) of this section do not apply because of (b) of this section, the
oil spill response action contractor is not civilly liable for injuries, costs, damages, expenses, or
other liability that results from the response action contractor’s act or omission with respect to
a release or threatened release of oil unless the act or omission of the oil spill response action
contractor is negligent, grossly negligent, or constitutes intentional misconduct. This subsection
does not apply to an oil spill response action contractor who would have been liable fur the
initial release or threatened release of oil under AS 46.03.822 even if that contractor had not
carried out a response action.

(d) In this section, "response action” means an action taken to respond to a release or
threatened release of oil, including but not limited to mitigation, clean up, or removal of a release
or threatened release of oil.

* Sec. 9. AS 46.03.826 is amended by adding new paragraphs to read:

(14) "response action contract” means a written contract or agreement toprovide
response action with respect to a release or threatened release of a hazardous substance entered
into by a person with

(A) the department;

(B) another person who has entered into an agreement with the department
that provides for response action subject to thedepartment’s oversight andcontrol;

(C) a federal agency with jurisdiction over the release or threatened
release; or

(D) another person potentially liable for the release or threatened release
under state or federal law;

(15) "response action contractor" means

(A) a person who enters into a response action contract with respect to a

CSHB 196CFIN) -6- HB0196¢
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release or threatened release of a hazardous substance and who is carrying out the
contract, including a cooperative organization formed to maintain anH supply response
equipment and materials that enters into a response action contract relating to a release
or threatened release;

(B) a person who is retained or hired by and is under the control of a
person described in (A) of this paragraph to provide services related to the response
action contract; and

(C) a person who acts as a volunteer and is engaged in a response action.

* Sec. 10. AS 46.03.822(k), 46.03.825, 46.03.826(14), and 46.03.826(15) arc repealed.

* Sec. 11. REPORT. The Citizens Oversight Council on Oil and Other Hazardous Substances
(AS 24.20.600) shall review the entire subject of response action contractor civil liability and the status
of oil spill contingency plan holders. The review of both subjects shall be completed and a report
submitted to the legislature before January 15, 1992. The report must address whether further
modifications are necessary to state laws on response action contractor civil liability, and include an
analysis of whether the present state laws that require shippers and owners to hold contingency plans
and that enable shippers and owners to contract with response action contractors to carry out contingency

plans are adequate to protect the public in the event of an oil spill.

* Sec. 12. Sections 2, 5, 7, and 10 of this Act take effect July 1, 1992.
* Sec. 13. Sections 1, 3, 4, 6, 8, 9, and 11 of this Act take effect immediately under AS 01.10.070(c).
HBO0196e -7- CSHB 196(FIN)
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