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CONFERENCE CS FOR HOUSE BILL NO. 601
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SPECIAL SESSION

BY THE CONFERENCE COMMITTEE
Ofoed: &2/
Soex(S): REPRESENTATIVES FINKELSTEIN, Martin

A BILL
FOR AN ACT ENTITLED
"An Act relating to the taking of fish and game; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS, PURPOSE, AND INTENT, (a) The legislature finds that

(1) there are Alaskans, both Native and non-Native, who have a traditional,
social, or cultural relationship to and dependence upon the wild renewable resources produced
by Alaska’s land and water; the harvest and use of fish and game for personal and group
consumption is an integral part of those relationships;

(2) although customs, traditions, and beliefs vary, these Alaskans share ideals
of respect for nature, the importance of using resources vl/isely, and t’re value and dignity of
a way of life in which they use Alaska’s fish and game for a substantial portion of their
sustenance; this way of life is recognized as "subsistence™;

(3) customary and traditional uses of Alaska’s fish and game originated with

Alaska Natives, and have been adopted and supplemented by many non-Native Alaskans as
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well; these uses, among others, are culturally, socially, spiritually, and nutritionally important
and provide a sense of identity for many subsistence users;

(4) while Alaska’s fish and game are generally still plentiful, these resources
are not unlimited and cannot provide for every desired use, now or in the future; competition
for and the level of effort on these resources have required the legislature and the Board of
Fisheries and Board of Game to establish a preference for subsistence among the various
beneficial uses of fish and game in the state; and

(5) in most areas of the state, a preference for subsistence can be provided
without an overly burdensome intrusion upon other consumptive uses of fish and game.

(b) It is the purpose of this Act

(1) to develop and maintain healthy fish stocks and game populations through
management based on the sustained yield principle; and

(2) to provide for a preference for subsistence uses over other consumptive
uses of fish and game resources.

(c) It is the inient of the legislature that

(1) subsistence uses of Alaska’s fish and game resources are given the highest
preference, in order to accommodate and perpetuate those uses; and

(2) this Act not result in significant reallocations of fish and game in Alaska.

* Sec. 2. AS 16.05.258 is repealed and reenacted to read:

Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND
GAME, (a) Except in nonsubsistence areas, the Board of Fisheries and the Board
of Game shall identify the fish stocks and game populations, or portions of stocks or
populations, that are customarily and traditionally taken or used for subsistence. The
commissioner shall provide recommendations to the boards concerning the stock and
population identifications. The boards shall make identifications required under this
subsection after receipt of the commissioner’s recommendations.

(b) The appropriate board shall determine whether a portion of a fish stock
or game population identified under (a) of this section can be harvested consistent
with sustained yield. If a portion of a stock or population can be harvested consistent
with sustained yield, the board shall determine the amount of the harvestable pordon

that is reasonably necessary for subsistence uses and
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(1) if the harvestable portion of the stock or population is sufficient
to provide for all consumptive uses, the appropriate board
(A)  shall adopt regulations that provide a reasonable
opportunity for subsistence uses of those stocks or populations;
(B) shall adopt regulations that provide for other uses of those
stocks or populations, subject to preferences among beneficial uses; and
(C) may adopt regulations to differentiate among uses;

(2) if the harvestable portion of the stock or population is sufficient
to provide for subsistence uses and some, but not all, other consumptive uses, the
appropriate board

(A)  shall adopt regulations that provide a reasonable
opportunity for subsistence uses of those stocksor populations;

(B) may adopt regulations that provide for other consumptive
uses of those stocks or populations; and

(C) shall adopt regulations to differentiate among consumptive
uses that provide for a preference for the subsistence uses, if regulations are
adopted under (B) of this paragraph;

(3) if the harvestable portion of the stock or population is sufficient
to provide for subsistence uses, but no other consumptive uses, the appropriate board
shall

(A) determine the portion of the stocks or populations that can
be harvested consistent with sustained yield; and

(B) adopt regulations that eliminate other consumptive uses in
order to provide a reasonable opportunity for subsistence uses; and

(4) if the harvest? ie portion of the stock or population is not
sufficient to provide a reasonable opportunity for subsistence uses, the appropriate
board shall

(A) adopt regulations eliminating consumptive uses, other than
subsistence uses;
(B) distinguish among subsistence users, through limitations

based on
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(i) the customary and direct dependence on the fish
stock or game population by the subsistence user for human
consumption as a mainstay of livelihood;

(if) the proximity of the domicile of the subsistence
user to the stock or population; and

(iii) the ability of the subsistence user to obtain food if
subsistence use is restricted or eliminated.

(c) The boards may not permit subsistence hunting or fishing in a
nonsubsistence area. The boards, acting jointly, shall identify by regulation the
boundaries of nonsubsistence areas. A nonsubsistence area is an area or community
where dependence upon subsistence is not a principal characteristic of the economy,
culture, and way of life of the area or community. In determining whether
dependence upon subsistence is a principal characteristic of the economy, culture, and
way of life of an area or community under this subsection, the boards shall jointly
consider the relative importance of subsistence in the context of the totality of the
following socio-economic characteristics of the area or community:

(1) the social and economic structure;

(2) the stability of the economy;

(3) the extent and the kinds of employment for wages, including full-
time, part-time, temporary, and seasonal employment;

(4) the amount and distribution of cash income among those domiciled
in the area or community;

(5) the cost and availability of goods and services to those domiciled
in the area or community;

(6) the variety of fish and game species used by those domiciled in the
area or community;

(7) the seasonal cycle of economic activity;

(8) the percentage of those domiciled in the area or community
participating in hunting and fishing activities or using wild fish and game;

(9) the harvest levels of fish and game by those domiciled in the area

or community;
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(10)  tue cultural, social, and economic values associated with the
taking and use of fish and game;

(11) the geographic locations where those domiciled in the area or
community hunt and fish;

(12) the extent of sharing and exchange of fish and game by those
domiciled in the area or community;

(13) additional similar factors the boards establish by regulation to be
relevant to their determinations under this subsection.

(d) Fish stocks and game populations, or portions of fish stocks and game
populations not identified under (a) of this section may be taken only under
nonsubsistence regulations.

(e) Takings and uses of fish and game authorized under this section are
subject to regulations regarding open and closed areas, seasons, methods and means,
marking and identification requirements, quotas, bag limits, harvest levels, and sex,
age, and size limitations. Takings and uses of resources authorized under this section
are subject to AS 16.05.831 and AS 16.30.

()  For purposes of this section, "reasonable opportunity” means an
opportunity, as determined by the appropriate board, that allows a subsistence user to
participate in a subsistence hunt or fishery that provides a normally diligent participant

with a reasonable expectation of success of taking of fish or game.

* Sec. 3. AS 16.05.258 is repealed and reenacted to read:

Sec. 16.05.258. SUBSISTENCE USE AND ALLOCATION OF FISH AND
GAME, (a) The Board of Fisheries and the Board of Game shall identify the fish
stocks and game populations, or portions of stocks and populations, that are
customarily and traditionally used for subsistence in each rural area identified by the
boards.

(b) The boards shall determine

(1) what portion, if any, of the stocks and populations identified under
(a) of this section can be harvested consistent with sustained yield; and
(2) how much of the harvestable portion is needed to provide a

reasonable opportunity to satisfy the subsistence uses of those stocks and populations.
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(c) The boards shall adopt subsistence fishing and subsistence hunting
regulations for each stock and population for which a harvestable portion is
determined to exist under (b)(1) of this section. If the harvestable portion is not
sufficient to accommodate all consumptive uses of the stock or population, but is
sufficient to accommodate subsistence uses of the stock or population, then
nonwasteful subsistence uses shall be accorded a preference over other consumptive
uses, and the regulations shall provide a reasonable opportunity to satisfy the
subsistence uses. If the harvestable portion is sufficient to accommodate the
subsistence uses of the stock or population, then the boards may provide for other
consumptive uses of the remainder of the harvestable portion. If it is necessary to
restrict subsistence fishing or subsistence hunting in order to assure sustained yield
or continue subsistence uses, then the preference shall be limited, and the boards shall
distinguish among subsistence users, by applying the following criteria:

(1) customaiy and direct dependence on the fish stock or game
population as the mainstay of livelihood:;

(2) local residency; and

(3) availability of alternative resources.

(d The boards may adopt regulations consistent with this section that
authorize taking for nonsubsistence uses a stock or population identified under (a) of
this section.

(e) Fish stocks and game populations, including bison, or portions of fish
stocks and game populations, not identified under (a) of this section may be taken
only under nonsubsistence regulations.

(0 Takings authorized under this section are subject to reasonable regulation
of seasons, catch or bag limits, and methods and means. Takings and uses of

resources authorized under this section are subject to AS 16.05.831 and AS 16.30.

* Sec. 4. AS 16.05.940 is amended by adding new paragraphs to read:

(36) "customary and traditional™ means the noncommercial, long-term,
and consistent taking of, use of, and reliance upon fish or game in a specific area and
the use patterns of that fish or game that hive been established over a reasonable

period of time taking into consideration the availability of the fish or game;
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(37) "customary trade™ means the limited noncommercial exchange,
for minimal amounts of cash, as restricted by the appropriate board, of fish or game
resources; the terms of this paragraph do not restrict money sales of furs and
furbearers.

*Sec. 5. AS 16.05.940(36) and 16.05.940(37) are repealed.

*Sec. 6. REGULATIONS. Notwithstanding the provisions of AS 16.05.258, as in effect
on the day before the effective date of sec. 2 of this Act, the Board of Fisheries, Board of
Game, and Department of Fish and Game shall adopt regulations necessary to implement the
provisions of secs. 1, 2, and 4 of this Act.

*Sec. 7. TRANSITION, (a) Itis the intent of the legislature that the Board of Fisheries

and the Board of Game expeditiously adopt regulations necessary to implement secs. 1,2, and
4 of this Act.

(b) Regulations adopted by the Board of Fisheries, Board of Game, or Department
of Fishand Game after July 1, 1992, may not be inconsistent with the provisions of secs. 1,
2, and 4 of this Act.

(c) Regardless of whether regulations in effect on July 1, 1992, and adopted under
the authority of AS 16.05.251, 16.05.255, or 16.05.258, as that statute read on the day before
the effective date of sec. 2 of this Act, are inconsistent with the provisions of secs. 1, 2, or
4 of this Act, they may continue to be implemented and enforced until the effective date of
sec. 2 of this Act.

*Sec. 8. TRANSITION. After January 1, 1995, the Board of Fisheries, Board of Game,

and Department of Fish and Game may adopt regulations to implement AS 16.05.258, as
amended by sec. 3 of this Act. Regulations adopted under this section may not take effect
before the effective date of sec. 3 of this Act.

* Sec. 9. REVIEW, (a) The legislature acknowledges and recognizes that this Act deals
with a subject of vital concern and that the subject merits review. Therefore, it is the intent
of the legislature that the operation of this Act and the regulations adopted under this Act be
fully reviewed by the governor no later than June 1, 1994.

(b) This review period is intended to allow for further research and to gain experience
in implementing this Act and regulations adopted under secs. 6 and 7 of this Act. It is the

intent of the legislature that the governor convene a representative group to provide
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recommendations to the governor before the end of the review period. It is the intent of the
legislature that representatives of the legislature and persons with a history in the formulation
of subsistence legislation in this state participate in the group.
(c) It is the intent of the legislature that the review under this section occur with
public input and participation.
(d) No later than September 1, 1994, the governor shall provide a report to the
legislature on the results of the review and proposed recommendations for statutory
amendments.
*Sec. 10. Sections 6 - 8 of this Act take effect immediately under AS 01.10.070(c).
*Sec. 11. Sections 1, 2, 4, and 9 of this Act take effect on the effective date of
regulations first adopted under sec. 6 of this Act by the Board of Fisheries and the Board of
Game.

*Sec. 12. Sections 3 and 5 of this Act take effect October 1, 1995.
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REPORTED OUT OF

sfc te /a ? [-? * — No. |
' FECAL NOTE Bill Version: cshb 601 (res)

STATE G ALASKA (H) Publish Date: 6/16/92
1992 LEGISLATIVE SESSION
Revision Date: Department Affected: Alaska Court System
Title: An Act relating to the taking of fish BRU: Trial_ Courts

and game _ Components:

Sponsor Lincoln
Requestor: COMPONENT SERIAL NO. ( 000 | 000 1 000 | 768

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 7.5 125 7.5 25 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 75 125 7.5 25 0.0 0.0

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 75 12.5 7.5 25
FEDERAL FUNDS

OTHER
TOTAL 7.5 12.5 7.5 2.5 0.0 0.0

0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary)

See attached analysis.

Phone: 264-8228

Prepared by: C. S. Christensen 111, Staff Counsel
Date: 06/16/92

Division; Alaska Court System

Apprcvod by;  Arthur H. Snowden. 1l, Administrative Director
Agency; Alaska Court System Date:

Distribution (by preparer)* Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Page 1 of 1

06/16/92

Rev 1/92

COMMITTEE COPY
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Alaska, court.System
HB 601
Analysis

ANALYSIS
I

This legislation provides a statutory priority for subsistence
use of fish and game, relative to other consumptive uses of the

state®s fish and game resources.

Because of the continuing controversies surrounding this 1issue/
it can be anticipated that the bill will face a vigorous legal
challenge 1if it 1is enacted. It can also be anticipated that
regulations adopted to implement this legislation.will face legal
challenge, These challenges will likely occur notwithstanding
the passage of an underlying constitutional amendment.

The fiscal note reflects pro tern judge costs that will be
incurred in handling these matters expeditiously.

TOTFL P.1i



FISCAL NOTE

STATE OF ALASKA REPORTED OUT OF BILL NO. SCS HB 60KSCW
1992 LEGISLATIVE SESSION SEC
Revision Date: 6/19/92 Department Affected: Fish and Game
Title: An act relating to the taking of BRU: Subsistence
fish and game Component: Subsistence
Sponsor: Senate Committee of the Whole
Requestor: Senate Finance Committee COMPONENT SERIAL NO. 8 3
Expenditures/Revenues: (| nousanfls ot uoiiars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL 0 0 0 0 0 0
SERVICES
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & 0 0 0 0 0 0
STRUCTURES
GRANTS, CLAIMS 0 0
MISCELLANEOUS 0 0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL 0 0 0 0 0 0
REVENUE FUND 0 0 0 0 0 0

SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0

OTHER FUND 0 0 0 0

SOURCE:

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0

Estimate of current year impact: None
ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Rob Bosworth . o A Phone: 465-4147

Division: Subsistence Division . { Lo T D éig;_gf20/92
Approved by Commissioner: ft/rf

Agency: Department of Fish and Game Date: &. / / %7 N

Distribution (by praparar): Lag. Fin., Lagialativa Sponsor, Raquaator, OMB/DBR, Coy. Lagia. 0SC., t Impacted Agancy(ioa).



No.

STATE OF ALASKA REPORTEO OUI OF Bl \ersian: SCB>HT& (oon - Sséu
1992 LEGISLATIVE SESSION gFC © Rblish Date: 1o
Revision Date: 6/19/92 o Department Affected: Fish and Game
Title: An Act relating to the taking BRU: Boards
of fish and game for subsistence: Component: Board Services
Sponsor: Senate Comm, of the Whole
Requestor: Senate COMPONENT SERIAL NO. 4 8 2
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL 115.0 120.0 125.0 125.0 125.0 125.0
SERVICES
TRAVEL 170.0 160.0 50.0 50.0 50.0 50.0
CONTRACTUAL 75.0 70.0 25.0 25.0 25.0 25.0
SUPPLIES 5.0 4.0 1.0 1.0 1.0 1.0
EQUIPMENT
LAND & .

STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 365.0 354.0 201.0 201.0 201.0 201.0

CAPITAL 0 0 0 0 0 0

REVENUE FUND

SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND 365.0 354.0 201.0 201.0 201.0 201.0

FEDERAL FUNDS

OTHER FUND

SOURCE:

TOTAL 365.0 354.0 201.0 201.0 201.0 201.0

POSITIONS:

FULL-TIME 1 1 1 1

PART-TIME 1 1 1 1

TEMPORARY

Estimate of current year impact: no FY92 fiscal impact

ANALYSIS: (Attach a separate page if necessary.)
See attached.

Prepared By: Beverly Resume Cj2. -¢ Phone: 465-4110

rivision: Boards of Fisheries and Game " Date: 6/20/92

Approved by Commissioner: C vaj

Agency: Department of Fish and Game Date: //"ZC/tf

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OHB/DBK, Gov. Legis. CISC., & lapacted Agency(ies).

Rev 10/7/91 Page 1 of 3



DIVISION OF BOARDS
FISCAL ANALYSIS - SCSHB 601

ANALYSIS

The Board of Fisheries and the Board of Game meeting individually
and together as the Joint Board would require approximately fourty-

five days of meetings over a two year period to implement the
SCSHB601. In future years, the new bill would add approxim ately
five days to the schedule of both boards. The overall estimate is
based on board consideration of rural designations and customary
and traditional use .during the 1980s. It is important to note that

since 1989 both boards have deferred most proposals dealing with
subsistence in anticipation of legislation that would allow 'for a
defensible approach to proposals. Over this same time period there
have been reductions in the Division of Boards budget that have
reduced the capability of the boards to meet. W ith the advent of
new subsistence legislation, the boards will have to deal with
subsistence issues as well as maintaining a full worklo ' in other
regulatory areas.

The items in the proposed legislation requiring the greatest effort
on the part of the boards are:

l. "Except in nonsubsistence areas, the Board of Fisheries and

the Board of Game shall identify the fish stocks and game
populations, or portions of stocks or populations, that are
custom arily and traditionally taken for subsistence. The

commissioner shall provide recommendations to the boards concerning
the stock and population identifications."

25 DAYS

1. "The boards, acting, jointly, shall identify by regulation the
boundaries of nonsubsistence areas...."

20 DAYS
Other items affecting cost estimates:

(1) W ith the loss of federal funding, Boards Division has
eliminated two regional coordinators in the FY93 budget. The cost

estim ates include reactivation of these two coordinators. The
regional coordinators are essential to provide for increased
advisory committee meetings. Implementation w ill add at least one
more meeting for each advisory committee. The increased activity

of advisory committees and increased board meeting days are beyond
staff's capability to provide adequate support.

(2) If the Dbill were to bring the state into compliance with
ANILCA, we could anticipate that a portion and perhaps all of the
estim ated costs could come from the federal government.



Division of Boards - fiscal analysis SCSHBG601

COSTS - FY93

Personal Services:
overtime for existing staff
two regional coordinators

Travel:
travel and per diem for board members,

Boards staff, and advisory committee
meetings

Contractual:
meeting space, printing and postage for

proposal books, telephone and legal
notice of meetings

Supplies:
office supplies

TOTAL

COSTS - FY9%4:

Personal Services
Travel
Contractual
Supplies

TOTAL

COSTS - FUTURE YEARS
PersonalServices
Travel
Contractual
Supplies

TOTAL

[doc: u:\bevr\sc3hb601] - 6120192 - 9 am

page 2

115.0

170.0

75.0

365.0

120.0
160.0
",,0

354.0

125.0
50.0
25.0

1.0

201.0



STATE OF ALASKA REPORTED OUT OF Bill \ersion: (@A CS>Qn) )

1992 LEGISLATIVE SESSION & ® RblishDate: () ~z-0-c\ > _
Revision Date: Uir 2 67N 1N Department Affected: b dF  /_AkJ
Tide: wjax Ac A&L?-r/*S(X -ho BRU: L&c.*3L___ StsnvtLsL

dA risn  <SEWn7<g.. Component: dp (t\a ¢

SpOﬂSOT: scraQrs  Casen sjere iF- AW kohorie-

Requestor: s eury-1s At rlr COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: {Thousands Qf DoHars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 44, ¢ 417.5 S' 4dR.Sﬁ Cvxr
TRAVEL [ 4 ? A [« J
CONTRACTUAL 1. £ o e 7 s !

SUPPLIES /_,9£ AA.. Ara /.~ st
EQUIPMENT <

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOQUS .
TOTAL OPERATING C2..7 S'Cd

CAPTAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Doiars)

GENERAL FUND foea s Ec .1 s-c . E~C. 1.
FEDERAL FUNDS

OTHER

FUND SOURCE:

TOTAL 62.7 srt2 jrec i TN g
POSITIONS:

FULL-TIME

PART-TIME / / / / /

TEMPORARY
Estimatu of current year impact..

ANALYSIS: (Attach a separate page if necessary.) st OVWAV-i Mera 5e7iLes AT
a4 itar IUw>-U -fo Lps/husks> X [1-u ik'fa-
/17,.. .. 7] .. usil! 4 (it *  J4&*14 -
Chet ji-IH i1 dricjilcdu O s Therlhi v B W
$0. fijlhJTL XAid) (\4yyxS- ftfCs'rs>kuel . X)M CSJ7J Pi-outr

£ rvf/U AsrtiiA CtUJ A cc MIPJAf Ck . JT : ~~—~ 17 "

Prepared BY:  /\ 7/ca so~-<e- -aql [-Aly<A- Phone:

Division: JQ/3AN JAIFj-T'sZyi794yE | -$& [ M/C-&E>y ¢ N/ Date iy AT R | 7
Approved by Comfnissioner: € asgit-pa > 55— w -
Agency: [IWVN % rrerokior 1R Lsanr-w v 1 Date &t

Distribution (by propw ); L»g. Fin.. L*gisltiv« Sponsor, RsqitMior, OMB/DBR, Gov. L»gi*. 01c.. &Impacxod Agency(i«*!.
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STATE “dF1ALASKA ; 1 .
1992 LEGISLATURE SFOQFEH!’R(TFE'[@I"W BFpl’lEIé/I—FrR%!A\%; ﬁ?uvgr@.o n;Scsmtoun

F1SCAL NOTE ORblishDate: s ~=z b ~ T2 =1
REQUEST:
Revision Date: 6/7.0/92 Affected Agency: Public Safety
Title: An Act relating to BRU:Fish & Wildlife
the taking of fish “fur subsistence Protection*®
Sponsor: Lincoln Components: Fnforcement and TRIT
Requestor: Senate Finance

EXPENDITURES/REVENUES: (THOUSANDS OF DOLLARS)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants, Claims

M iscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL
REVENUE

FUNDING: (THOUSANDS OF DOLLARS)
General Fund
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SENATE CS FOR CS FOR HOUSE BILL NO. 601 (SCW)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SPECIAL SESSION

BY THE SENATE COMMITTEE OF THE WHOLE

Offered: 6/19/92
Referred: Firence

SJoex(S): REPRESENTATIVES LINCOLN, Meckie, Maclean, Jado, Davidsm, hen, Foster

A BILL
FOR AN ACT ENTITLED
"An Act relating to the taking of fish and game; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS, PURPOSE, AND INTENT, (a) The legislature fmds that

(1) there are Alaskans, both Native and non-Native, who have a traditional,
social, or cultural relationship to and dependence upon the wild renewable resources produced
by Alaska’s land and water; the harvest and use of fish and game for personal and group
consumption is an integral part of those relationships;

(2) although customs, traditions, and beliefs vary, these Alaskans share ideals
of respect for nature, the importance of using resources wisely, and the value and dignity of
a way of life in which they use Alaska’s fish and game for a substantial portion of their
sustenance; this way of life is recognized as "subsistence";

(3) customary and traditional uses of Alaska’s fish and game originated with

Alaska Natives, and have been adopted and supplemented by many non-Native Alaskans as

HBO0601e SCS CSHB 601(SCW)
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well; these uses, among others, are culturally, socially, spiritually, and nutritionally important
and provide a sense of identity for many subsistence users;

(4) while Alaska’s fish and game are generally still plentiful, these resources
are not unlimited and cannot provide for every desired use, now or in the future; competition
for and the level of effort on these resources have required the legislature and the Board of
Fisheries and Board of Game to establish a preference for subsistence among the various
beneficial uses of fish and game in the state; and

(5) in most areas of the state, a preference for subsistence can be provided
without an overly burdensome intrusion upon other consumptive uses of fish and game.

(b) It is the purpose of this Act

(1) to develop and maintain healthy fish stocks and game populations through
management based on the sustained yield principle; and

(2) to provide for a preference for subsistence uses over other consumptive
uses of fish and game resources.

(c) It is the intent of the legislature that

(1) subsistence uses of Alaska’s fish and game resources are given the highest
preference, in order to accommodate and perpetuate those uses; and

(2) this Act not result in significant reallocations of fish and game in Alaska.

* Sec. 2. AS 16.05 is amended by adding a new section to read:

Sec. 16.05.268. SUBSISTENCE USE AND ALLOCATION OF FISH AND
GAME, (a) Except in nonsubsistence areas, the Board of Fisheries and the Board
of Game shall identify the fish stocks and game populations, or portions of stocks or
populations, that are customarily and traditionally taken for subsistence. The
commissioner shall provide recommendations to the boards concerning the stock and
population identifications. The boards shall make identifications required under this
subsection after receipt of the commissioner’s recommendations.

(b) The appropriate board shall determine whether a portion of a fish stock
or game population identified under (a) of this section can be harvested consistent
with sustained yield, and

>1) if the harvestable portion of the stock or population is sufficient

to provide for aL consumptive uses, the appropriate board

SCS CSHB 601(SCW) _ -2-
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(A) shall adopt regulations that provide a reasonable
opportunity to participate in the subsistence uses of those stocks or
populations;

(B) shall adopt regulations that provide for other consumptive
uses of those stocks or populations, subject to preferences among beneficial
uses; and

(C) may adopt regulations to differentiate among consumptive
uses;

(2) if the harvestable portion of the stock or population is sufficient
to provide for subsistence uses and some, but not all, other consumptive uses, the
appropriate board

(A)  shall adopt regulations that provide a reasonable
opportunity to participate in the subsistence uses of those stocks or
populations;

(B) may adopt regulations that provide for other consumptive
uses of those stocks or populations; and

(C) shall adopt regulations to differentiate among consumptive
uses and provide for a preference for the subsistence uses, if regulations are
adopted under (B) of this paragraph;

(3) if the harvestable portion of the stock or population is sufficient
to provide for subsistence uses, but no other consumptive uses, the appropriate board
shall adopt regulations that eliminate other consumptive uses in order to provide a
reasonable opportunity for subsistence uses; and

(4) if the harvestable portion of the stock or population is not
sufficient to provide a reasonable opportunity for all subsistence uses, the appropriate
board shall

(A) adopt regulations eliminating all consumptive uses, other
than subsistence uses;

(B) distinguish among subsistence users, through limitations
based on

(i) the customary and direct dependence on the fish

. -3- SCS CSHB 601(SCW)
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stock or game population by the subsistence user for human
consumption as a mainstay of life;

(i) the proximity of the domicile of the subsistence
user to the stock or population; and

(iii) the ability of the subsistence user to obtain food if
subsistence use is restricted or eliminated.

(c) If the harvestable portion of a fish stock or game population is insufficient
to provide both for a reasonable opportunity for subsistence uses and for all other
consumptive uses, the department shall prepare a plan to facilitate the recovery of that
stock or population to allow for increased consumptive uses as soon as possible. The
department shall provide recommendations to the appropriate board for necessary
regulatory changes. If subsistence uses of a fish stock or game population have been
eliminated to achieve sustained yield, the appropriate board shall adopt regulations to
allow subsistence uses when that board determines that the stock or population has
recovered sufficiently to allow the taking for any consumptive use, consistent with
sustained yield.

(d The boards may not permit subsistence hunting or fishing in a
nonsubsistence area. The boards, acting jointly, shall identify by regulation the
boundaries of nonsubsistence areas. A nonsubsistence area is an area or community
where dependence upon subsistence is not a principal characteristic of the economy,
culture, and way of life of the area or community.

(e) In determining whether dependence upon subsistence is a principal
characteristic of the economy, culture, and way of life of an area or community under
(d) of this section, the boards shall jointly consider the relative importance of
subsistence compared to the totality of the following socio-economic characteristics
of the area or community:

(1) the social and economic structure;

(2) the stability of the economy;

(3) the extent and the kinds of employment for wages, including full-
time, part-time, temporary, and seasonal employment;

(4) the amount and distribution of cash income among those domiciled

SCS CSHB 601(SCW) -4-
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in the area or community;

(5) the cost and availability of goods and services to those domiciled
in the area or community;

(6) the variety of fish and game species used by those domiciled in the
area or community;

(7) the seasonal cycle of economic activity;

(3) the percentage of those domiciled in the area or communit
participating in hunting and fishing activities or using wild fish and game;

(9) the harvest levels of fish and game by those domiciled in the area
or community;

(10) the culmral, social, and economic values associated with the
taking and use of fish and game;

(11) the geographic locations where those domiciled in the area or
community hunt and fish;

(12) the extent of sharing and exchange of fish and game by those
domiciled in the area or community;

(13) additional similar factors the boards establish by regulation to be
relevant to their determinations under this subsection.

(f) Fish stocks and game populations, or portions of fish stocks and game
populations not identified under (a) of this section may be taken only under
nonsubsistence regulations.

m (g) Takings and uses of fish and game authorized under this section are
subject to regulations regarding open and closed areas, seasons, methods and means,
marking and identification requirements, quotas, bag limits, harvest levels, and sex,
age, and size limitations. Takings and uses of resources authorized under this section
are subject to AS 16.05.831 and AS 16.30.

(h) For purposes of this section, "reasonable opportunity” is an opportunity,

as determined by the appropriate board, that

1) allows a subsistence user to participate in a subsistence hunt
fishery that provides a normally diligent participant with a reasonable expectation of

success of taking of fish or game, but does not guarantee the taking of fish or game,

-5- SCS CSHB 601(SCW)
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the conditions of the hunt or fishery, or the taking of all the fish and game that the
participant wants or needs; and
@) is based on the findings of the appropriate board on each of tt
following factors:
(A) resource population and management objectives;
(B) estimated harvest per unit of effort by participants in the
fishery or hunt;
(C) patterns and levels of customary and traditional taking and
use of the fish or game;
(D) migratory patterns and availability of fish or game;
(E) competition for the fish or game from other subsistence and
nonsubsistence uses; and
(F) other factors that the appropriate board considers relevant
* Sec. 3. AS 16.05.251(d) is amended to read:

(d) Regulations adopted under (a) of this section must, consistent with
sustained yield and the provisions of AS 15.05.268 [AS 16.05.258], provide a fair and
reasonable opportunity for the taking of fishery resources by personal use, sport, and
commercial fishermen.

* Sec. 4. AS 16.05.255(d) is amended to read:

(d) Regubhitions adopted under (a) of this section shall provide that, consistent
with the provisions of AS 16.05.268 [AS 16.05.258], the taking of moose, deer, elk,
and caribou by residents for personal or family consumption has preference over
taking by nonresidents.

* Sec. 5. AS 16.05.940 is amended by adding new paragraphs to read:
(36) "customary and traditional” means the noncommercial, long-term,
consistent, and ongoing dependence on the taking and use of fish or game in a
specific area and the use patterns and harvest levels of that fish or game that have
been established over at least one pre jeding generation of users;
(37) "customary trade” means the limited, noncommercial exchange,
for minimal amounts of cash, as restricted by the appropriate board, of fish or game

resources harvested primarily for personal or family consumption; "customary trade"

SCS CSHB 601(SCW) -6-
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does not include sales in commercial channels; the terms of this paragraph do not
restrict money sales of furs or furbearers.

* Sec. 6. AS 16.05.258 and 16.05.940(26) are repealed.

* Sec. 7. REGULATIONS. Notwithstanding the provisions of AS 16.05.258, the Board
of Fisheries, Board of Game, and Department of Fish and Game shall adopt regulations
necessary to implement the provisions of this Act.

* Sec. 8. TRANSITION, (a) Itis the intent of the legislature that the Board of Fisheries
and the Board of Game expeditiously adopt regulations necessary to implement this Act.

(b) Regulations adopted by the Board of Fisheries, Board of Game, or Department
of Fish and Game after July 1,1992, may not be inconsistent with the provisions of this Act.

(c) Regardless of whether regulations adopted under the authority of AS 16.05.251,
16.05.255, or 16.05.258 and in effect on July 1, 1992, are inconsistent with the provisions of
this Act, they may continue to be implemented and enforced until the effective date of sec. 2
of this Act,

* Sec, 9. REVIEW, (a) The legislature acknowledges and recognizes that this Act deals
with a subject of vital concern and that the subject merits review. Therefore, it is the intent
of the legislature that the operation of this Act and the regulations adopted under this Act be
fully reviewed by the governor no later than June 1, 1994.

(b) This review period is intended to allow for further research and to gain experience
in implementing this Act and regulations adopted under this Act. It is the intent of the
legislature that the governor convene a representative group to provide recommendations to
the governor before the end of the review period. It is the intent of the legislature that
representatives of the legislature and persons with a history in the formulation of subsistence
legislation in this state participate in the group.

(c) It is the intent ot the legislature that the review under this section occur with
public input and participation.

(d) No later than September 1, 1994, the governor shall provide a report to the

legislature on the results of the review and proposed recommendations for statutory
amendments.

* Sec. 10. Sections 7 and 8 of this Act take effect immediately under AS 01.10.070(c).

* Sec. 11. Sections 1-6 and 9 of this Act take effect on the effective date of regulations
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first adopted under this Act by the Board of Fisheries and the Board of Game.
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BILL COMPARISON OF LIMITED POWERS PROVIDED TO THE
FREE CONFERENCE COMMITTEE ON
CS HB 601 (JUD)am (efd f1d) AND SCS CSHB 601 (SCW)

1) Where the substantive subsistence provisions should be placed:
AS AN AMENDMENT TO EXISTING AS 16.05.258, AS A NEW SECTION AS
16-05.268, or both.

CC Version: The provisions were placed in a new section 16.05.268.

Senate Version:

Senate Bill add a new section AS 16.05.268.

House Version:
use Bill amends AS 16.05.258 by adding new subsections.

2) Concepts embodied on page 2, line 21 through page 4, line 6
IN THE SCW VERSION OF THE BILL.

CC Version: The language of this provision was clarified to more
DIRECTLY ADDRESS THE CONCERNS OF THE ADMINISTRATION. THE NEW
LANGUAGE AVOIDS ELEVATING CONSUMPTIVE USES OVER NONCONSUMPTIVE USES
OF FISH AND GAME, CONTINUES THE EXISTING REQUIREMENT THAT THE
BOARDS DETERMINE THE AMOUNT OF THE HARVESTABLE PORTION OF FISH AND
GAME STOCKS NECESSARY TO PROVIDE FOR SUBSISTENCE USES, MAKES
MEANINGFUL THE REQUIREMENT THAT SUBSISTENCE USERS HAVE A REASONABLE
OPPORTUNITY TO USE THE RESOURCES, AND IN CASES OF RELATIVE RESOURCE
SHORTAGE, SPECIFICALLY REQUIRES THAT PORTIONS OF THE STOCK OR
POPULATIONS WHICH CAN BE HARVESTED CONSISTENT WITH SUSTAINED YIELD
BE DETERMINED.

Senate Version:
Senate Bill adds new provisions relating to identification and

ALLOCATION OF FISH AND GAME FOR SUBSISTENCE USES.

House Version:
House Bill does not contain these provisions.

K)) The ""recovery™ concept embodied on page 4, lines 7 through 16
OF THE SCW VERSION OF THE BILL.

CC Version: This concept was deleted from the bill.

Senate Version:
Senate Bill provides for development of a recovery plan for

DEPRESSED STOCKS AND POPULATIONS OF FISH AND GAME.

-1- 6/22/92



House Version:
House Bill does not contain these provisions.

4) Concepts embodied on page 5, line 22 through line 26 of SCW
VERSION OF THE BILL.

CC Version: These provisions were kept in the bill.

Senate Version:
Senate Bill provides for restrictions on takings and uses of
FISH AND GAME FOR SUBSISTENCE USES. THIS PROVISION IS SIMILAR

to existing, AS 16.05.258 (9)-

House Version:
House Bill does not contain these provisions and does not

AMEND EXISTING LAW ON THIS SUBJECT.
5) The definition of "reasonable opportunity™.

CC Version: A new definition was drafted to satisfy the concerns
OF THE INTERESTED PARTIES.

Senate Version:
Senate Bill contains a definition of reasonable opportunity.

House Version:
House Bill does not contain a definition for reasonable

OPPORTUNITY.
6) The definition of '"customary and traditional'.

CC Version: A new definition was drafted to satisfy the concerns
OF THE INTERESTED PARTIES.

Senate Version:
Senate Bill contains a definition of customary and

TRADITIONAL.

House Version:
House Bill does not contain a definition of customary and
TRADITIONAL.

7 The definition of "customary trade'.

CC Version: A new definition was drafted to satisfy the concerns
OF THE INTERESTED PARTIES, AND A LETTER OF INTENT WAS ADOPTED TO
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CLARIFY THE INTENT OF THE CONFERENCE COMMITTEE CONCERNING THE
MEANING OF THE PHRASE "LIMITED NONCOMMERCIAL EXCHANGE."

Senate Version:
Senate Bill contains a more restrictive definition of

CUSTOMARY TRADE.

House Version:
House Bill contains a broader definition of customary trade.

8) The review procedure embodied in Section 9 of SCW version of
THE BILL.

CC Version: This provision was kept in the bill.

Senate Version:
Senate Bill provides for review of new subsistence law by

1994.

House Version:
House Bill does not provide for review of new subsistence law.

9 The "customary use" concept embodied in the House version of
THE BILL AND ALL PROVISIONS IN THE HOUSE BILL THAT ARE RELATED
TO THE "CUSTOMARY USE" CONCEPT.

CC Version: This provision was deleted from the bill and a letter
OF INTENT ADOPTED THAT CLARIFIES THE EXISTING POWERS OF THE BOARDS
TO PROVIDE OPPORTUNITIES FOR CUSTOMARY USES IN NONSUBSISTENCE
AREAS.

Senate Version:
Senate Bill does not provide for customary use of fish and
GAME IN NONSUBSISTENCE AREAS.

House Version:
House Bill provides for customary use of fish and game in
NONSUBSISTENCE AREAS.

10) The repealer provision in the SCW version of the bill.

CC Version: This provision was deleted from the bill.
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Senate Version:
Senate Bill provides for repeal of current subsistence law and
CURRENT DEFINITION OF RURAL.

House Version:
House Bill does not contain any repealers.

11) Limiting the period during which the new substantive
SUBSISTENCE PROVISIONS APPLY AND SETTING A PRIORITY BETWEEN
THE NEW PROVISIONS AND THE EXISTING PROVISIONS OF AS
16.05.258.

CC Version: The provisions of the bill will remain in effect until
October 1, 1995.

Senate Version:
Senate Bill repeals the existing subsistence law, AS 16.05.258
AND ENACTS A NEW SUBSISTENCE PROVISION, AS 16.05.268 THAT
CONTAINS SOME OF THE PROVISIONS OF EXISTING, AS 16.05.258 wiITH
MINOR CHANGES AND ADDS OTHER NEW PROVISIONS.

House Version:

House Bill retains the existing subsistence law, AS 16.05.258
WITHOUT CHANGE AND ADDS NEW SUBSECTIONS.
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101
MEMORANDUM June 19, 1992
SUBJECT: Constitutionality of CSHB 601(Judiciary) am (efd fid)
TO: Senator Al Adams
FROM: George Utermohlen™f

Legislative Counsel

You have asked whether CSHB 601(Judiciary) am (efd fid) is constitutional.

In the brief amount of time available to respond to your question there is not an
opportunity for in depth legal analysis. However, | can give you my preliminary
conclusions brsed on a cursory review of the bill, in light of my understanding of the
relevant constitutional Jaw.

The bill, as it passed the House, establishes nonsubsistence areas that are closed to
subsistence hunting and fishing and establishes a new class of persons that may
engage in customary use of certain fish and game in those nonsubsistence areas.

Under its constitutional authority to provide for the utilization of natural resources,
the legislature may provide for particular uses of fish and game, may prescribe the
areas in the state where those uses may occur, and may establish criteria for
determining who may participate in those uses. The bill appears to exercise this
authority in a constitutional manner. The bill does not appear to conflict with the
open access provisions of Article V111 of the Alaska Constitution and does not appear
to be violative of state equal protection requirements. The provisions of the bill
appear to treat similarly situated individuals equally and fairly.

The most significant constitutional issue potentially available to challenge the bill is
substantive due process. Under substantive due process, legislation must be rationally
related to a valid legislative purpose. To violate substantive due process, the
provisions of the legislation must be so unrelated to the achievement of a valid
purpose that the action of the legislature in enacting the law was irrational. This is
a relatively low standard of review by the courts. It would appear that the apparent
purposes of the bill, to provide for the use and allocation of fish and game resources,
are sufficient to bolster it against a challenge under substantive due process grounds.

If you are aware of a particular issue raised by the bill, I can examine that issue in
more detail later. Please contact me, if I can provide further assistance.

GU:Imb:mi
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 240 Main Street, Suite 500
Mail Slop 3101 Juneau, Alaska 99801-2101
MEMORANDUM June 18, 1992
SUBJECT: Sectional Analysis of CSHB 'SOI (RES)
TO: Representative Jeny Mackie
FROM: Pamela Finley~" /AN --

Assistant Revisor

You have asked for a sectional analysis of CSHB 601(RES). Of course, the bill itself
is the best explanation of its contents.

Section 1. Adds the customary use fishery to AS 16.05.251(a), which authorizes the
Board of Fisheries to adopt regulations.

Section 2. Adds the customary use fishery to AS 16.05.251(e), which authorizes the
Board of Fisheries to allocate fishery resources. Adds, as a possible factor that may
be included in establishing criteria for those allocations, the importance of each
fishery in meeting the social and cultural needs of the region and local area in which
the fishery is located. Note that these factors are not exclusive. (For construction
of the word "includes,"” see AS 01.10.040(b).)

Section 3. Adds customary use hunting to AS 16.05.255(a), which authorizes the
Board of Game to adopt regulations.

Section 4. Adds to AS 16.05.255 a subsection requiring the Board of Game to
allocate game resources among sport and customary use hunting. Lists some factors
that may be considered in establishing the criteria for the allocations, one of which
is the importance of each hunt in meeting the economic, social, and cultural needs
of the region and local area in which the hunt is located. Again, these factors are not
exclusive because of AS 01.10.040(b).

Section 5. Adds two subsections to AS 16.05.258.
Subsection (g): Requires the Board of Fisheries and the Board of Game,

acting jointly, to identify nonsubsistence areas, which are those areas or communities
where dependence upon subsistence is not a principal characteristic of the economy,



Representative Jerry Mackie
June 18, 1992
Page 2

culture, and way of life. Prohibits the boards from permitting subsistence hunting or
fishing in nonsubsistence areas. Requires the boards to identify, for each non-
subsistence area, fish stocks and game populations that have been taken, before the
establishment of the nonsubsistence area, for subsistence uses. If a harvestable
portion of such an identified stock or population exists, the boards must adopt
regulations for the issuance of customary use permits to participate in the take of the
harvestable portion. Requires the boards to establish eligibility for issuance of those
permits based on certain listed criteria, Le™ (1) the permittee’s proximity to the
resource, (2) the availability of alternative resources to the permittee, and (3) either
the permittee’s dependence on wild renewable resources as a mainstay of livelihood
or the permittee’s cultural need to engage in personal or family use and consumption
of wild renewable resources.

Subsection (h): Lists the socio-economic characteristics that the boards are
to compare with the relative importance of subsistence in order to determine whether
dependence on subsistence is a principal characteristic of the community or area.
This subsection would be clearer if, on page 6, line 5, "in the context of' were
substituted for "compared to".

Section 6. Adds customary use to AS 16.05.259, which provides that subsistence and
customary use are not defenses to fish and game violations.

Section 7. Makes a technical change to the definition of "commercial fishing" that is
needed because of the creation of customary use permits.

Section 8. Adds definitions of "customary trade" aid "customary use". Note that the
definition of "customary use" refers to uses permitted under AS 16.05.258(g), but that
subsection does not really specify which uses of fish and game it is intended to
permit.

Section 9. Gives the bill an immediate effective date.

PF:Imb
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SUBSISTENCE DEVELOPMENT COUNCIL

There is established the Subsistence Development Council comprised of 15
members, five members to be appointed respectively by the Governor, President of
the Senate, and the Speaker of the House. The council shall also have as an ex
officio member a representative of the Secretary ofthe Department of the Interior.

The council shall, prior to the convening of the second session of the Eighteenth
Alaska Legislature, prepare recommendations for submission to the legislature
by the Governor. The council shall provide guidance to the Governor and
legislature to resolve public policy issues affecting subsistence use of fish and
wildlife resources. The council shall have the following objectives:

* Restrict statutory revisions to those absolutely necessary.

* Provide a subsistence priority that meets the real needs of subsistence users
under sustained yield management and allows reasonable access to resources
by other consumptive users.

» Provide a constitutionally sound legal basis that is clearly understood and
supported by the people of Alaska.

* Minimize litigation in both state and federal courts and allow regulatory
responsiveness.

= Unify fish and wildlife managementin Alaska under state regulation.

Council members shall be residents who represent a broad cross section of those
affected by and knowledgeable of subsistence issues. Five members shall be
recognized subsistence users or their representatives. No more than five
members shall be elected or appointed office holders of the state or its political,
subdivisions.

The council for administrative purposes shall be located in the Office of the
Governor which shall provide necessary support of the conduct of its business.
The council is empowered as an agency of the state to take all action necessary
pursuant to law to discharge its responsibilities, including electing officers from
among its members and appointing staff.



COMMENTS ON "CUSTOMARY USE" IN CSHB 601 (JUD)

BY DICK BISHOP
ALASKA OUTDOOR COUNCIL

CUSTOMARY USE = FISH STOCKS AND GAME POPULATIONS THAT HAVE
BEEN CUSTOMARILY TAKEN FOR SUBSISTENCE USES.

IN TITLE 16.05.940 (30):

"SUBSISTENCE USESI MEANS THE NONCOMMERCIAL, CUSTOMARY &
TRADITIONAL [emphasis added] USES OF WILD, RENEWABLE
RESOURCES BY A RESIDENT [DOMICILED IN A RURAL AREA OF THE
STATE] FOR DIRECT, PERSONAL OR FAMILY CONSUMPTION AS FOOD,
SHELTER, FUEL, CLOTHING, TOOLS, OR TRANSPORTATION, FOR THE
MAKING AND SELLING OF HANDICRAFT ARTICLES OUT OF NONEDIBLE
BY-PRODUCTS OF FISH AND WILDLIFE RESOURCES TAKEN FOR PERSONAL
OR FAMILY CONSUMPTION, AND FOR THE CUSTOMARY TRADE, BARTER,
OR SHARING FOR PERSONAL OR FAMILY CONSUMPTION; IN THIS
PARAGRAPH, 'FAMILY' MEANS PERSONS RELATED BY BLOOD, MARRIAGE,
OR ADOPTION, AND A PERSON LIVING IN THE HOUSEHOLD ON A
PERMANENT BASIS?"

"CUSTOMARY & TRADITIONAL" IS NOT DEFINED IN TITLE 16
(OR ANYWHERE ELSE EXCEPT HB 599/SB 484)

ALASKA LEGAL SERVICES ATTORNEYS AND OTHERS HAVE ARGUED
SUCCESSFULLY IN COURT (AND ALSO ELSEWHERE, WITH AND WITHOUT
SUCCESS) THAT "CUSTOMARY & TRADITIONAL" MEANS, IN ESSENCE,
"NO CLOSED SEASON NO BAG LIMIT."

SUCH A POTENTIAL IS UNACCEPTABLE.



ALLOWS FEDERAL GOVERNMENT TO CONTINUE TO MANAGE
ALASKA FISH AND GAME RESOURCES.

THE BOARDS OF FISHERIES AND GAME ARE NOT REQUIRED TO
ALLOCATE SUFFICIENT RESOURCES TOPROVIDE A REASONABLE
OPPORTUNITY TO SATISFY RURAL SUBSISTENCE NEEDS/

GRANTS BOARDS NEAR TOTAL DISCRETION IN HOW THEY
ACCOMMODATE SUBSISTENCE USES.

DOES NOT PROTECT RURAL SUBSISTENCE OPPORTUNITIES
FROM UNFAIR URBAN COMPETITION EXCEPT TO THE EXTENT
AFFORDED BY THEHER H SYSTEM. THE ADMINISTRATION HAS
REPEATEDLY EXPRESSED CONCERN THAT THE HER H SYSTEM
DOES NOT ADEQUATELY SAFEGUARD RURAL SUBSISTENCE

USERS.

REPEALS THE ALASKA SUBSISTENCE LAW IN URBAN AREAS,
THEREBY DENYING URBAN RESIDENTS AN OPPORTUNITY TO

CONTINUE IMPORTANT CUSTOMARY USES.

CREATES A "CUSTOMARY AND TRADITIONAL" DEFINIHON THAT
UNFAIRLY PENALIZES RURAL RESIDENTS WHO DEPEND UPON
SUBSISTENCE USES OF FISH STOCKS AND GAME POPULAHONS
THAT HAVE BEEN UNAVAILABLE AS THE RESULT OF PAST
ARBITRARY BOARD ACTION.

PROHIBITS SUBSISTENCE USES OF NEWLY AVAILABLE STOCKS
AND POPULAHONS FOR 20-30 YEARS REGARDLESS OF THE
IMPORTANCE OF THOSE RESOURCES TO THE SAHSFACHON OF
RURAL SUBSISTENCE NEEDS.

LIMITS "CUSTOMARY TRADE" TO FISH AND GAME TAKEN
PRIMARILY FOR PERSONAL AND FAMILY CONSUMPHON. THIS
RESTRICTION MAY UNFAIRLY ELIMINATE IMPORTANT VILLAGE
CUSTOMARY TRADE ACTIVITIES THAT HAVE NOT PREVIOUSLY
BEEN OF CONCERN OR CONTROVERSY.



SUBSISTENCE LEGISLATION
601 (SCW) BILL.

ISSUE

Constitution

ANILCA Does not comply with ANILCA:

Compliance

Regains State Does not regain state management

M anagement because it does not comply with
ANILCA. Would require a change by

Congress to

Eligible In
participants

the

HB 601

rural
eligible to
subsistence
In urban
subsistence
discretion to
use fisheries or
participants
criteria to
appropriate

DIFFERENCES BETWEEN HB 601

(HOUSE)

Probably constitutional.

regain management.

areas: All-Alaskans
participate in
uses.
areas:
uses.

There are no
The boards
create
hunts.'
would be
be set by
board.

the

(HOUSE) ,

are

have
"customary
Eligible
determined by

HB 599 GOVERNORS BILL, AND HB

GOVERNOR'S BILL - HB 599

asserts his bill does
a constitutional
amendment. Legislative Legal
Council believes amendment is
necessary because of Article

Governor
not require

VIIl problemse

Changes definition of
subsistence uses, changes
allocation priority, and retains
advisory committee/regional
council system. Does not comply
w ith ANILCA.

Does not regain state management
because it does not comply with
ANILCA. Would require Congress
to change ANILCA to regain state

management.

communities
their

Residents of small
are presumed to qualify if
community qualifies as a
subsistence-dependent community.
Residents of medium sized
communities are presumed to
qualify if their community
qualifies as a subsistence-
dependent community.

Residents of large communities
are not presumed to qualify and
must apply on an individual
basis based upon their

individual use of fish and game.

HB 601

(SCW)

Probably constitutional.

Does not comply with ANILCA.
Does not regain suate management
because it does not comply with
ANILCA. Would require

amend ANILCA to

management.

In rural
eligible to
uses.

In urban
subsistence

areas:

regain

All-Alaskans

participate in

areas:

uses.

There are

Congress to
state

are
subsistence

no



ISSUE
Eligible Fish
Stocks and Game

Populations

Customary Trade

HB 601 (HOUSE)

Rural areas: Subsistence uses
would apply to any fish stocks and
game populations which are taken
for subsistence uses.

Urban areas: No subsistence uses
would apply in these areas. The

boards have the discretion to
create "customary use fisheries or
hunts” on fish stocks and game
populations custom arily and
traditionally wused.

Limits the practice to Ilimited

exchanges for minimal amounts of
cash. Gives the boards the
authority to further restrict
customary trade.

GOVERNOR'S BILL - HB 599

uses would apply
only to fish stocks or game
populations which are taken for
subsistence uses in rural areas.
A person may qualify for
subsistence based upon harvests
in urban areas, but cannot
harvest for subsistence in those
areas, and must go to adjacent
rural areas to harvest stocks
and populations which may not
have been part of this person's
harvest pattern.

Does not allow subsistence
to be established on
transplanted game populations or
new hatchery or enhancement fish

Subsistence

uses

stocks until 20-30 years of use
has been established.

Prohibits customary trade other
than from individual to
individual. Very vague on how
to treat customary trade in furs
which is important in ensuring
access by trappers to National

Park lands.

HB 601 (SCW)

Rural areas: Subsistence uses would
apply to every fish stock and game
population which axe taken for
subsistence uses. Does not allow
subsistence uses to be established on
transplanted game populations or new
hatchery or enhancement fish stocks
until 20-30 years of use has been
established.
Urban areas:
would apply in

No subsistence uses

these areas.

Prohibits
from individual to
Remedies concern with
N ational Parks.

customary trade other than
individual.
trapping in



ISSUE

Regulatory
Standard

Priority

Regulatory
System

HB 601 (HOUSE)

Retains existing regulatory
standard: Portion of harvestable
surplus needed for subsistence must
be determined and then allocated
for subsistence. Requires Alaskans
to have a reasonable opportunity to
participate in such uses and
satisfy their need. "Reasonable
opportunity”™ is not defined in
statute.

Gives equal priority to all-
Alaskans who participate in
subsistence uses of a particular
fish stock or game population (Tier
I) and provides a mechanism to
choose most dependent subsistence
users in Tier 11.

Retains existing board structure.

GOVERNOR'S BILL - HB 599

Provides greater discretion to
the boards: does not require
boards to assure that number of
animals needed to satisfy
subsistence needs are allocated
to that use category; defines
"reasonable opportunity™ as an
opportunity to participate in
subsistence uses rather than to
satisfy subsistence needs;
provides wide discretion to the
boards to determine when to
allow subsistence uses even when
a harvestable surplus exists.
Eliminates ability for boards to
manage for nonconsumptive uses.

Gives equal priority to rural
and urban subsistence users.
Urban subsistence users will
only be able to participate in
rural subsistence opportunities.
This w ill have a practical
effect by creating more
competition between rural and
urban users and w ill require the
boards to institute more "Tier
1" situations.

Retains existing board
structure.

HB 601 (SCW)

Provides greater discretion to the
boards: does not require boards to

assure that number of animals needed

to satisfy subsistence needs are
allocated to that use category;
defines "reasonable opportunity"” as
opportunity to participate in
subsistence uses rather than to
satisfy subsistence needs;
wide discretion to the boards to
determine when to allow subsistence

uses even when a harvestable surplus

exists.

Gives equal priority to all-Alaskans

who participate in subsistence uses
a particular fish stock or game
population (Tier 1) and provides a
mechanism to choose most dependent
subsistence users in Tier I1I.

Retains existing board structure.

provides

an

of
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SENATE COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 601(SCW )"pt
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SPECIAL SESSION -

BY THE SENATE COMMITTEE OF THE WHOLE

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED

"An Act relating to the taking of fish and game; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS, PURPOSE, AND INTENT, (a) The legislature finds that

(1) there are Alaskans, both Native and non-Native, who have a traditional, social, or
cultural relationship to and dependence upon the wild renewable resources produced by Alaska’s land
and water; the harvest and use of fish and game for personal and group consumption is an integral parf
of those relationships;

(2) although customs, traditions, and beliefs vary, these Alaskans share ideals of respect
for nature, the importance of using resources wisely, and the value and dignity of a way of life in which
they use Alaska’s fish and game for a substantial portion of their sustenance; this way of life is

recognized as "subsistence™;

(3) customary and traditional uses of Alaska’s fish and game originated with Alaska
Natives, and have been adopted and supplemented by many non-Native Alaskans as well; these uses,

among others, are culturally, socially, spiritually, and nutritionally important and provide a sense of

21
New Text Underlined (DELETED TEXT BRACKETED]



© 0 N o U~ W N e

W W N DN NN DN NN DN DN NN B R

identity for many subsistence users;
(4) while Alaska’s fish and game are generally still plentiful, these resources are not

unlimited and cannot provide for every desired use, now or in the future; competition for and the level
of effort on these resources have required the legislature and the Board of Fisheries and Board of Game
to establish a preference for subsistence among the various beneficial uses of fish and game in the state;
(5) in most areas of the state, a preference for subsistence can be provided without an
overly burdensome intrusionupon other consumptive uses of fish and game.
(b) It is the purpose of this Act
(1) to develop and maintain healthy fish stocks and game populations through
management based on the sustained yield principle;
(2) to provide for a preference for subsistence use over other consumptive uses of fish
and game resources.
(c) It is the intent of the legislature
(1) that subsistence uses of Alaska’s fish and game resources are given the highest
preference, in order to accommodate and perpetuate those uses; and
(2) that this Act not result in significant reallocations of fish and game in Alaska.
* Sec. 2. AS 16.05 is amended by adding a new section to read:
Sec. 16.05.268. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME, (a)
Except in nonsubsistence areas, the Board of Fisheries and the Board of Game shall identify the
fish stocks and game populations, or portions of stocks or populations, that are customarily and
traditionally taken for subsistence. The commissioner shall provide recommendations to the
’boards concerning the stock and population identifications. The boards shall make identifications
required under this subsection after receipt of the commissioner’s recommendations.
(b) The appropriate board shall determine whether a portion of a stock or population
identified under (a) of this section can be harvested consistent with sustained yield, and
(1) if the harvestable portion of the stock or population is sufficient to provide
for all consumptive uses, the appropriate board
(A) shall adopt regulations that provide a reasonableopportunity  to
participate in the subsistence uses of those stocks or populations;
(B) shall adopt regulations that provide for otherconsumptive uses of

those stocks or populations, subject to preferences among beneficial uses; and

2
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(C) may adopt regulations to differentiate among consumptive uses;
(2) if the harvestable portion of the stock or population is sufficientto provide
for subsistence uses and some, but not all, other consumptive uses, the appropriate board
(A) shall adopt regulations that provide a reasonable opportunity to
participateinthe subsistence uses of those stocks or populations;

(B) may adopt regulations that provide for other consumptive use of those
stocks or populations; and

(C) shall adopt regulations to differentiate among consumptive uses and
provide for a preference for the subsistence uses,if regulations are adopted under (B) of
this paragraph;

(3) if the harvestable portion of the stock or population is sufficientto provide
for subsistence uses, but no other consumptive uses, the appropriate board shall adopt regulations
that eliminate other consumptive uses in order to provide a reasonable opportunity for subsistence
uses; and V4

(4)ifthe harvestable portion of the stock or population is not sufficient to provide
a reasonable opportunity for all subsistence uses, the appropriate board shall
(A) adopt regulations eliminating all consumptive uses, other than
subsistence uses;
(B) distinguish among subsistence users, through limitations based on
(i) the customary and direct dependence on the fish stock or game
population by the subsistence user for human consumption’as a mainstay of life;
(if) the proximity of the domicile of the subsistence user to the
stock 0 f population; and -
(iif) the ability of the subsistence user to obtain food if subsistence
use is restricted or eliminated.
(c) If the harvestable portion ofa stockor population is insufficient toprovideboth for
a reasonable opportunity for subsistence and for all other consumptive uses, the department shall
prepare a plan to facilitate the recovery of that stock or population to allow for increased
consumptive uses as soon as possible. The department shall provide recommendations to the
appropriate board for necessary regulatory changes. If subsistence use of a stock or population

has been eliminated to achieve sustained yield, the appropriate board shall adopt regulations to

-3-
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allow subsistence uses when that board determines that the stock or population has recovered
sufficiently to allow the taking for any consumptive use, consistent with sustained yield.

(d) The boards may not permit subsistence hunting or fishing in a nonsubsistence area.
The boards, acting jointly, shall identify by regulation the boundaries of nonsubsistence areas.
A nonsubsistence area is an area or community where dependence upon subsistence is not a
principal characteristic of the economy, culture, and way of life of the area or community.

(e) In determining whether dependence upon subsistence is a principal characteristic of
the economy, culture, and way of life of an area under (f) of this section, the boards shall jointly
consider the relative importance of subsistence compared to the totality of the following socio-
economic characteristics of the area:

(1) the social and economic structure;

(2) the stability of the economy;

(3) the extent and the kinds of employment for wages, including full-time, part-
time, temporary, and seasonal employment;

(4) the amount and distribution of cash income among those domiciled in the
area;

(5) the cost and availability of goods and services to those domiciled in the area;

(6) the variety of fish and wildlife species used by those domiciled in the area;

(7) the seasonal cycle of economic activity;

(8) the percentage of those domiciled in the area participating in hunting and
fishing activities or using wild fish and game;

(9) the harvest levels.of fish and game by those domiciled in the area;

(10) the cultural, social, and economic values associated with the taking and use/
of fish and game;

(11) the geographic locations where those domiciled in the area hunt and fish;

(12) the extent of sharing and exchange of fish and game by those domiciled in
the area;

(13) additional similar factors the boards establish in regulation to be relevant to
their determinations under this subsection.

(f) Fish stocks and game populations, or portions of fish stocks and game populations

not identified under (a) of this section may be taken only under nonsubsistence regulations.

-4*
iVev Text Underlined (DELETED TEXT BRACKETED]



(9) Taking and use of fish and game authorized under this section are subject to
regulations regarding open and closed areas, seasons, methods and means, marking and
identifications requirements, quotas, bag limits, harvest levels, and sex, age, and size limitations.
Takings and uses of resources authorized under this section are subject to AS 16.05.831 and

AS 16.30.010.
(h) For purposes of subsection (b) of this section, "reasonable opportunity™ is an

opportunity, as determined by the appropriate board,

(1) allowing a subsistence user to participate in a subsistence hunt or fishery that
provides a normally diligent participant with a reasonable expectation of success of taking of fish
or game, but does not guarantee the taking of fish or game; the conditions of the hunt or fishery;
or-.the taking of all the fish and game that the participant wants or needs; and

(2) based on the findings of the appropriate board on each of the following

factors:
(A) resource population and management objectives;
(B) estimated harvest per unit of effort by participants in the fishery or
hunt;
(C) patterns and levels of customary and traditional taking and use of the
fish or game;

(D) migratory patterns and availability of fish or game;
(E) competition for the fish or game from other subsistence and

nonsubsistence uses; and
(F) other factors that the appropriate board considers relevant.

* Sec. 3. AS 16.05.251(d) is amended to read:
(d) Regulations adopted under (a) of this section must, consistent with sustained yield
and the provisions of AS 16.05.268 [AS 16.05.258], provide a fair and reasonable opportunity

for the taking of fishery resources by personal use, sport, and commercial fishermen.

* Sec. 4. AS 16.05.255(d) is amended to read:
(d) Regulations adopted under (a) of this section shall provide that, consistent with the

provisions ofAS 16.05.268 [AS 16.05.258], the taking of moose, deer, elk, and caribou by
residents for personal or family consumption has preference over taking by nonresidents.

"*-Sefc-5"A 5-K H35ffiifl(3T)'is amended-to-read:

5
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(31) "subsistence,|USES]" means thp-noncommercial, customary and traditional

1
n taking in a subsistence use rnrea of the state, and the customary and traditional uses, of fish
3 a>ld game [WILD, REN"WABLMRESOI i resident//[DOMICILEI? IN/»/A/F/QURAL
4 ArelA OF THE STATE] for directi noncommercial. ersonal.br family consumption as food,
5 [SHELTER, FUEjLd clothing, [TOpi~S,] or transportation, for the making'.and selling of
0 handicraft artic. ds out of nonedibfeoy-products of fish tnd wildlife resources taken for personal
7 or familyN  sumption, for noncommercial sharing.drulfor barter and [THE] customary trade
8 of a porftic of fish or ggfne resources harvestedprimarilv [, BARTER, OR SHARING] for
9 personal or family cphsumption; in thiA para”aph, "fatfadly'Vrheans persons relate™ by blood,
i ipdrriage, or adoption, and a person living/m the same hgtisehold on a permanent’
I * Sec. -6. AS 16.05.940 is amended by adding new paragraphs to read:
12 (36) "customary and traditional™ means the noncommercial, long term, consistent,
13 and ongoing dependence on the taking and use of fish or game in a specific area and the use
14 patterns and harvest levels of that fish or game that have been established over at least one
15 preceding generation of users;
16 (37) "customary trade" means the limited, noncommercial exchange, for minimal
17 amounts of cash, as restricted by the appropriate board, of fish or game resources harvested
18 primarily for personal or family consumption; "customary trade” does not include sales in
19 commercial channels; the terms of this paragraph do not restrict money sales of furs or
20 furbearers;

(38)  ~sustained vyield" xmeans the management principle of utilization,®
de\eiopment, and maintenance, applied tovpaturan®ohcuning fish jmffgalae resources, that
provides beneficial consumpLvphses in perFAiity”subject to preferences amang'Such uses, and
seek”p~qVid"™"r desired'popula™on incres™said prevent~desired deplih~pbr the purpose
of mairftainin gHigalthjq self-perpetuanns”~tocks or phpuldnons. \

* Sec. 7. AS 16.05.258 and AS 16.05.940(26) are repealed.
* Sec. 8. REGULATIONS. Notwithstanding the provisions of AS 16.C5.258, the Board of Fisheries,
28 Board of Game, and Department of Fish and Game shall adopt regulations necessary to implement the

29 provisions of this Act.
30  * Sec. 9. TRANSITION, (a) Itis the intent of the legislature that the Board of Fisheries and the

31 Board of Game expeditiously adopt regulations necessary to implement this Act.

6
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1
2
3

(b) Any regulations adopted by the Board of Fisheries, Board of Game, or Department of Fish
and Game after July 1, 1992, may not be inconsistent with the provisions of this Act.

(c) Regardless of whether regulations adopted under the authority of AS 16.05.251, 16.05.255,

4or 16.05.258 and in effect on July 1, 1992 are inconsistent with the provisions of this Act, they may

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21

continue to be implemented and enforced until the effective date of sec. 2 of this Act.

* Sec. 10. REVIEW, (a) The legislature acknowledges and recognizes that this Act deals with a
subject of vital concern and that the subject merits review. Therefore, it is the intent of the legislature
that the operation of this Act and the regulations adopted under this Act be fully reviewed by the
governor no later than June 1, 1994.

(b) This review period is intended to allow for further research and to gain experience in
implementing the Act and regulations adopted under it. It is the intent of the legislature that the
governor convene a representative group to provide recommendations to the governor before the end of
the review period. It is the intent of the legislature that representatives of the legislature and persons
with a history in the formulation of subsistence legislation in this state participate in the group.

(c) It is the intent of the legislature that the review under this section occur with public input
and participation.

(d) No later than September 1, 1994, the governor shall provide a report to the legislature on
the results of the review and any proposed recommendations for statutory amendments.

* Sec. 11. Sections 8 and 9 of this Act take effect immediately under AS 01.10.070(c).
* Sec. 12.Sections 1 - 7 and 10 of this Act take effect on the effective date of regulations first

adopted under this Act by the Board of Fisheries and the Board of Game.

-7-
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IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SPECIAL SESSION

BY THE -SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Inbodoed: ISP
Referred: Sate Comittee an tte Whole

A BILL
FOR AN ACT ENTITLED

"An Act relating to the talcing of fish and game; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. FINDINGS, PURPOSE, AND INTENT, (a) The legislature finds that

(1) there are Alaskans, both Native and non-Native, who have a traditional, social, or
cultural relationship to and dependence upon the wild renewable resources produced by Alaska’s land
and water; the harvest and use of fish and game for personal and group consumption is an integral part
of those relationships;

(2) although customs, traditions, and beliefs vary, these Alaskans share ideals of respect
for nature, the importance of using resources wisely, and the value and dignity of a way of life in which
they use Alaska’s fish and game for a substantial portion of their sustenance; this way of life is

recognized as "subsistence";

(3) customary and traditional uses of Alaska’s fish and game originated with Alaska
Natives, and have been adopted and supplemented by many non-Native Alaskans as well; these uses,

among others, are culturally, socially, spiritually, and nutritionally important and provide a sense of

SB0484a -1* SB 484
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identity for many subsistence users;

(4) while Alaska’s fish and game are generally still plentiful, these resources are not
unlimited and cannot provide for every desired use, now or in the future; competition for and the level
of effort on these resources have required the legislature and the Board of Fisheries and Board of Game
to establish a preference for subsistence among the various beneficial uses of fish and game in the state;

(5) in most areas of the state, a preference for subsistence can be provided without an

overly burdensome intrusion upon other consumptive uses of fish and game;

(6) imnnfj parnr 11 1 r-A4f  id o inrpp majority nf those living in areas
HverthpH ;n 16 07 "Irin(r)(2). DittJwadl] nfil — Gi00E in mmn L i lil- +h nfir(fX°), uni
0 Cjrppl* minnrity-n P e iU1U'fU D 1P.aL »ip= litfwt il A~ " 2% Orl Li'fEWEW'VI HIa[IMii T il*mi [Hp' Tii Mill'P

taking nf fish and yine:

f7) in dptprniic* i* i--MT rmHif™ u?nn 1,11 "i|"i i 1~
application of diffuuil ItvdlS urpiBSUHipildils Daseo on dategones is logical, goes not ddny ally pusuu
th» opportunity to-domonetKiLi dipuidWIdH bh suosistence use, IddllbLS uu persons who-dopond an
cnhcififfipp. 1 A sInmiiuigrhnUn ifiw- IMin In i [urrtih urrh umimuFhwiH™mi .mm
whlwut noedloaoly iiTicrfci’n™w ith other uses ofrfisi

(8) the npptmntini .f ~hnnnH - mv - Maftf.. n£. Hnmirilp, In fapiUtgff
determinations of a person’s qualifications as a subsistence uspr adll mnvimi-rn th»9tati *Sman Tg.........
offorttr -

(b) It is the purpose of this Act

(1) to develop and maintain healthy fish stocks and game populations through
management based on the sustained yield principle;

(2) to provide for a preference for subsistence use over other consumptive uses of fish

and game resources;

(1) tr, pwrwfc-fol Iti.-p Li'lldnipntinn in fhp cnhcictpnrp jalUflg lg VoL
Alaskans y*m a”hnlly nnrf null ilimli iHv il [i n hug ~n th"f £ Lriifliiii i \il ii
(1) tn nmrimin tin MU 1 ill IFiM im ill i ffiiil  1i, ‘ippij'ing prr-iimpfirm fI'l 1l mi

sukHatoiice UllaidJefTslics of kldas Iu reduce the naed few JO3C by»essrITIdIVIIIUCH dtHfcrminat'ions Of-
dependence CH iJUDt'lillerice ifl IlUbC aieas Uf llIti sratB IIUI flave a hign proponion of subsistence users
n/W-mppt qualifications set out in this

(c) It is the intent of the legislature

SB 484 -2- SB0484a
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1

(1) that subsistence usesof Alaska’s fish and game resourcesare given the highest

2 preference, in order to accommodate and perpetuate those uses;

3

j(2)-te-6k£ify-the statutory proteetkm for actual, suostantfal dependence uit fisilUnd'gamd”/

4 Ifor-subsistencc, and’

(3) that this Act not result in significant reallocations of fish and game in Alaska.

* Sec. 2. AS 16.05 is amended by adding a new section to read:

Sec. 16.05.268. SUBSISTENCE USE AND ALLOCATION OF FISH AND GAME, (a)
The Board of Fisheries and the Board of Game shall identify the fish stocks and game
p&pulations, or portions .of stocks or populations that are customarily and traditionally taken for
subsistence, m oMhs plan laomii*Thbj'nieTitjgvdruiiilu (QfI) uiid (37uf tliij iiuwtiun.
The commissioner shall provide recommendations to the boards concerning the stock and
population identifications. The boards shall make identifications required under this subsection
after receipt of the commissioner’s recommendations.
(b) The appropriate board shall determine whether aportion of a stock or population
identified under (a) of this section can be harvested consistent with sustained yield, and 7
(1) if the harvestable portion of the stock or population is sufficient to provide
for all consumptive uses, the appropriate board
(A) shall adopt regulations that provide a reasonable opportunity to
participate in the subsistence uses of those stocks or populations;
(B) shall adopt regulations that provide for other consumptive uses of
those stocks or populations, subject to preferences among beneficial uses; and
(C) may adopt regulations to differentiate among consumptive uses;
(2) if the harvestable portion of the stock or population is sufficient to provide
for subsistence uses and some, but not all, other consumptive uses, the appropriate board
(A) shall adopt regulations that provide a reasonable opportunity to
participate in thv. 'ubsistence uses of thosestocks orpopulations;
“ (B) may adopt regulations that provide for other consumptive use of those
stocks or populations; and
(C) shall adopt regulations to differentiate among consumptive uses and

provide for a preference forthe subsistence uses, ifregulations are adopted under (B) of

this paragraph;
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1 (3) if the harvestable portion ofthe stock orpopulation is sufficient to provide
2 for subsistence uses, but no other consumptive uses, the appropriate board shall Jopt regulations

3 that eliminate other consumptive uses in order to provide a reasonable opportunity for subsistence

4 uses; and

5 (4)if the harvestable portion of the stock or populationis not sufficient to provide
6 a reasonable opportunity for all subsistence uses, the appropriate board shall

7 (A) adopt regulations eliminating all consumptive uses, other than
8 subsistence uses;

9 (B) distinguish among subsistence users, through limitations based on

10 (i) the customary and direct dependence on the fish stock or game
1 population by the subsistence user for human consumption as a mainstay of life;
12 (if) the proximity of the domicile of the subsistence user to the
13 stock or population; and
14 (iii) the ability of the subsistence user to obtain food if subsistence
15 use is restricted or eliminated.

16 (c) If the harvestable portion of a stock or population is insufficient to provide both for
17 a reasonable opportunity for subsistence and for all other consumptive uses, the department shall
18 prepare a plan to ".militate the recovery of that stock or population to allow for increased
19 consumptive uses as soon as possible. The department shall provide recommendations to the
20 appropriate board for necessary regulatory changes. If subsistence use of a stock or population
21 has been eliminated to achieve sustained yield, the appropriate board shall adopt regulations to
22 allow subsistence uses when that board determines that the stock or population has recovered
23 sufficiently to allow the taking for any consumptive use, consistent with sustained yield. >
24' (d) The-finhsittenre jitp Gtook er population ij the SUMICHTAFgTOr *
25 managemrnf unit in whiih till flalrm-gSme rtiav oe lateen under subsistence regulations adopted-
26 uprise (b)-fif iliii ggctftm; tog ilni [liili undgciuUili suliuiiiis. un'/ess UIB"
27 Tnrnr™'f Mffirf ir*nttfH nori riglinnn n mlllilt n HZI im emeiHi"riiltrrrnr hnunrhnr: for*
28 3 parfjpilar ficK riruUr nr n.i.h mf. )mPllii. linn
29 () r ..l, inuut I'H.ni i.iunjM»y..mnmnjia ups ah * minimum n. ,j | rf rh;r
30 fPl-tinn - r |l ILr | -Alffnrant Opan,V,lo.- Stock  fr114fl ATt ~
31 the afipropriatL-buaiddelomiings that the boundary .of a aubaijtinn, ustratea Is IIILUHMMLM with
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ifitnhliihrii- pnirnm? nf ffllfinfT oL .......... linlri' 1 pjiinuifmimr  wmM o
mo&iar aasisrpnt gffirifano«ii und Iyornreiuj ULLIIffUIL, dbsl, and' transportation mlhddlll. in the
mirmmcy and tladrieal tKmg Jlll ld ul lish add WL ful jubjjjtime.

ffl The hnaitk. shall hy.rp_ffiil,ntipp. fnr the statp. jointly iHpntify and ..cinc
nmr rr""°r-———--—- “emmti fnrtinnn nf ... I m ot <ti~rmm s . fim in- collim iies
rj.rpgades:
@O wutignij 1, dil area whei@llia g puputotiof=0StKah community~n e
‘¢ Ipc- >hnrt.qJgAri nnt opart nF an ilrfifln area, anij y/hprp ripnpnripjurs JINNN NG
u ,JJj The boards may not permit subsistence hunting or fishing in a
12 nonsubsistence area. The boards, acting jointly, shall identify by regulauon the |j
13 boundaries of nonsubsistence areas. A nonsubsistence area is an area or community =
14 where dependence upon subsistence is not a principal characteristic o_f~teeconon”_ _
15 culture, and way of life of the area or community. h v
G) category 3. an area that is
\ij 7,000 ui greater; or
(T~ irvftroo or community willlild dependence upon suosistence is not a
prirripul nhafaeterwtio of tbo oounumj, enlttrreyaiid way uf life uf tin aii T W LUININTIIIHy.
(9) In determining whether dependence upon subsistence is a principal characteristic of
the economy, culture, and way of life of an area under (f) of thissection, theboardsshallpw "y~ —
consider the relative importance of subsistence compared to the totality ofthefollowing socio-
economic characteristics of the area:
(1) the social and economic structure;
(2) the stability of the economy;
(3) the extent and the kinds of employment for wages, including full-time, part-
time, temporary, and seasonal employment;
(4) the amount and distribution of cash income among those domiciled in the
area;
(5) the cost and availability of goods and services to those domiciled in the area;
(6) the variety of fish and wildlife species used by those domiciled in the area;
(7) the seasonal cycle of economic activity;
SB0484a -5- SB 484
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(8) the percentage of those domiciled in the area participating in hunting and
fishing activities or using wild fish and game;

(9) the harvest levels of fish and game by those domiciled in the area;

(10) the cultural, social, and economic values associated with the taking and use
of fish and game;

(11) the geographic locations where those domiciled in the area hunt and fish;

(12) the extent of sharing and exchange of fish and game by those domiciled in
the area;

(13) additional similar factors the boards establish in regulation to be relevant to
their determinations under this subsection.

rh) Pnrti/~ijiafinn.ia.-l mhri<ito«w*> hintnrt in.o.m.Lmnh .M jfaUmited tl nersnns
Airhn roes* tho reqtMoments-fof.gnalifir'ition under (i) and (j) Ufltliy'SeCHlUli fm' Qi jufeaijtm ce
us8 arBX with-tfeer foilowing ptuumptiuiR HflJTe'qdirHIfTfents:

(1) -a-person whn is domiciled in the snhsnstp.nre use area in
undor (f)(1) uft hij Jietion; and who intondG to talto fijh ui gaiiid Idi subsistence purpuSCS ir
presumed tn mppt thp rpgnirpmpnrc for gmKfirnfinn nnrin. (iy. trnd”(j) uf’ tins SULiluii fui ihai
subsictenee-aao-oroQ; thij presumption may bo rebuttethuuly by thrsratr by ileai and IUIMTdTIg

-evidence) and the budiih, may irut iLquin a permit ui filing uf a t,uneineiif jffiiniing tliai ilie
pprrnn U, Ag.M2A-nntr fnr rp.il.-finflpnn under Til and (j) nf this

(2) 4 pflrgfm.uthn ic rinmlrilaH in fhn nrn-» ir. aa AnAifiarl -
under (f)(3) of thio oootion, and who intiuds tu"take fisli Uf game tor subsistence purpdilgila Is*

p-— f~ mttt thr rr rr-frTn -prikdTi lii () iml~Q) uf iliu ju.tiun
foHhat snhsistPiTtrp use-atea npnn that person's oigning s staiBffi*uTITiH A TOlll piuridid bj 4hu
dp.partmp.rif affirming that- tha pArcfin m<l.i;rnmnn”. Il,,. ctatp may rphnt thic
pfeoumptiou \jj ap rcpuiidct<mii.i uf the ividonoo'thet the percon does wut lutL ntlUSR qualification —
requireraente*-

(3>» ft-poraow-domiailed ii>an ana ideilltffud unflSf (f)('3) (Jf till’; SLLliun oi*who
is rinmirilen outside of thejritryijlcneo uoo area is gnalifred to paitiuputi ill a SPbMMeuic fijin*y
or LiUm i diat aubaiaicui.c uafi atta uul”™ upuu”cvicrfluiEri7H'txythe LTJiuujissiunutharilje’ peiMnp
m | Hllrrgmrrmrnt™ for ginllrinnnn mul 1 (ij nnrl (j) nf thir ruelirm

(i) Thf hnarH<t shall jnintly hy rpffihrinn prlppt procedures by WAjfjl ™nr.m ;G ;7 »r
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shall determine the qualification of a person to subsistence fish or hunt in a specific subsistence
use area. The commissioner shall provide recommendations to the boards on qualification
procedures. The boards shall jointly adopt the regulations required by this subsection after the
receipt of the commissioner’s recommendations. The boards shall adopt, by regulation, a
weighted point system to determine a person’s eligibility. The boards shall structure the point
system so that the minimum points required for qualification exceed the total points received for
meeting the mandatory minimum requirements in (1) - (4) of this subsection. The point system
shall be based on the following criteria and restrictions:

(1) the quantity of fish and game consumed by thfe person in the preceding 12
months, with a mandatory minimum of 125 pounds consumed/4n that period,;

(2) the number of species and groups of species of fish and game from the

subsistence area used by the person in the preceding }2'£nonths, with a mandatory minimum
number of species, or groups of species, as determiner! jointly by the boards by regulation; the
mandatory minimum number, and any grouping of,species, may vary by geographical region of
the state, based on the diversity of species in ayegion;

(3) the number of days in the//preceding 12 months that the person enga%ad in the
taking of fish or game in the subsistence/ u'se area, or the processing of that fish or game, with
a mandatory minimum of 30 days in that period;

(4) the number of /months in the preceding 12 months in which the person
engaged in the taking of fish or game in the subsistence use area, with a mandatory minimum
of four months in that period; /

(5) the number/of weeks in the preceding 12 months during which the taking or
processing of fish or game was the person’s principal work effort, with no additional
consideration given bey/zmd a maximum of 26 weeks;

(6) thynumber of households, other than the person’s household, with which the
person shared-or from which the person received fish and game in the preceding 12 months, with
no additional corisideration given beyond a maximum of 10 households; and

/(1) whether the person’s taking of fish and game occurred solely in the
subsistencyuse area.
A person who does not meet the mandatory minimum requirements of each of (i) (1) -

(4) of this section does not meet the requirements for qualification under (i) of this section.
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(k) For the purposes of (h) and (i) of this section, the taking”pKjSessing”or use of the
fish and game must have been legal, noncommercial, and”etiaracterized by efficiency and
economy of effort, cost, and transportation. For the*q5uxposes of (i)(l), (2), and (6) of this
section, the fish and game may not hav~HerTpurchased for money or other monetary
consideration. The boards shall jointly*afiopt regulations allowing a person who has been unable
to meet the criteria of (h) or (i><&i this section because of hospitalization, or military service or
full-term attendance atrp”aucational institution outside the relevant subsistence use area to base
responses on the”Zmonths immediately preceding the commencement of the circumstance.

fij*Fne commissioner shall provide, by regulation, for an expedited review procedure for

awrfson who is determined by the department not to meet the qualifications as a subsistence

user:

(m) Fish stocks and game populations, or portions of fish stocks and game populations
not identified under (a) of this section may be taken only under nonsubsistence regulations.

(n) Taking and use of fish and game authorized under this section are subject to
regulations regarding open and closed areas, seasons, methods and means, marking and
identifications requirements, quotas, bag limits, harvest levels, and sex, age, and size limitations.
Takings and uses of resources authorized under this section are subject to AS 16.05.831 and
AS 16.30.010.

(o) For purposes ok

frfo subse ction (b) of this section, "reasonable opportunity” is an opportunity, as
determined by the appropriate board,

(A) allowing a subsistence user to participate in a subsistence hunt or
fishery that provides a normally diligent participant with a reasonable expectation of '
success of taking of fish or game, but does not guarantee the taking of fish or game; the
conditions of the hunt or fishery; or the taking of all the fish and game that the participant
wants or needs; and

(B) based on the findings of the appropriate board on each of the
following factors:

(i) resource population and management objectives;

(if) estimated harvest per unit of effort by participants in the

fishery or hunt;

8 SB0484a
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(iii) patterns and levels of customary and traditional taking and use
of the fish or game;
(iv) migratory patterns and availability of fish or game;
(v) competition for the fish or game from other subsistence and
nonsubsistence uses; and
(vi) other factors that the appropriate board considers relevant,
-subsection (i) uf IflIS section, "preceding 12 monthsl rhe'ans loi”a-per“on
descr
_mjh)(l) of this section, the 12_ ~receding the taking of the fish
Or game resource;
(B) in (h)£2fof this sectionT L2months preceding the date of signing
of the required”tatement;
(C) in (h)(3) of this section, the 12 months precedinglfTtxite of signing
ippttcai TSfi'lO the CbmmtSSluiiei.
* Sec. 3. AS 16.05.251(d) is amended to read:

(d) Regulations adopted under (a) of this section must, consistent with sustained yielc

and the provisions of AS 16.05.268 [AS 16.05.258], provide a fair and reasonable opportunity
for the taking of fishery resources by personal use, sport, and commercial fishermen.

* Sec. 4. AS 16.05.255(d) is amended to read:

(d) Regulations adopted under (a) of this section shall provide that, consistent with th

provisions of AS 16.05.268 [AS 16.05.258], the taking of moose, deer, elk, and caribou by
residents for personal or family consumption has preference over taking by nonresidents.
io.uo.y4du(ililn*r*nde”~torré

(29) "subsistence fishing" means tlfc~kir.g [OF, FISHING FOR">Qr possession,
bv a qualified resiaStrtv~qf fish, shellfish, or other fisfifcri®s resources [BY A RESIDENT
DOMICILEDJ-in arsubsistence usfrfRURAL] area of the state, in afrxu-dance with regulations
adapted under AS 16.0576jL for subsistenc”-us”s with gill net, seine, fisnMheel, long line, or
other raeanSsi~fined by the Board of-"isheriesrexcept d and reel:

* Sec. 6. AS 16.05.947(SQ)is amended to read:

(30) "subsisfbnge hunting” means the t , HUNTING FHAKJ or possession,
bv a qualified resident, of game A RESIDENT DOMICILED] in a subsistence use
SB0484a SB 484
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1 [RURAL] area of the state, in accordance with regulations adopted under AS 16.05.268. for
2 subsistence uses by means defined by the Board of Game;

3 *Sec. 7. AS 16.05.940(31) is amended to read:

4 (31) "subsistence [USES]" means the noncommercial, customary and traditional
5 taking in a subsistence use area of the state, and the customary and traditional usesj of fish
6 and game [WILD, RENEWABLE RESOURCES] by a resident [DOMICILED IN A RURAL
7 AREA OF THE STATE] for direct, noncommercial, personal or family consumption as food,
8 [SHELTER, FUEL,] clothing, [TOOLS,] or transportation, for the making and selling of
9 handicraft articles out of nonedible by-products of fish and wildlife resources taken for personal
10 or family consumption, for noncommercial sharing, and for barter and [THE] customary trade
11 of a portion of fish or game resources harvested primarily [, BARTER, OR SHARING] for
12 personal or family consumption; in this paragraph, "family” means persons related by blood,
13 marriage, or adoption, and a person living in the same household on a permanent basis;

14 * Sec. 8. AS 16.05.940 is amended by adding new paragraphs to read:

7

15 (36) "customary and traditional™ means the noncommercial, long r.*rm, consistent,
16 and ongoing dependence on the taking and use of fish or game in a specific area and the use
17 patterns and harvest levels of that fish or game that have been established over at least one
18 preceding generation of users;

19 (37) "customary trade” means the limited, noncommercial exchange, for minimal
20 amounts of cash, as restricted by the appropriate board, of fish or game resources harvested
21 primarily for personal or family consumption; "customary trade™ does not include sales in
22 commercial channels; the terms of this paragraph do not restrict money sales of furs or
23 furbearers;

24 (38) ngQm» managemcnt-tnit" io ihu juiui as uf tlierwti' HTalrliilicil js
25 a pamP n0hthdn o Lir .. m—in, A

26 . (39)  "sustained vyield® means the management principle of utilization,
27 development, and maintenance, applied to naturally occurring fish and game resources, that
28 provides beneficial consumptive uses in perpetuity, subject to preferences among such uses, and
29 seeks to provide for desired population increases and prevent undesired declines, for the purpose
30 of maintaining healthy, self-perpetuating stocks or populations.

31 * Sec. 9. AS 16.05.258 and AS 16.05.940(26) are repealed.
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* Sec. 10. REGULATIONS. Notwithstanding the provisions of AS 16.05.258, the Board of Fisheries,
Board of Game, and Department of Fish and Game shall adopt regulations necessary to implement the
provisions of this Act.

* Sec. 11. TRANSITION, (a) It is the intent of the legislature that the Board of Fisheries and the
Board of Game expeditiously adopt regulations necessary to implement this Act.

(b) Any regulations adopted by the Board of Fisheries, Board of Game, or Department of Fish
and Game after July 1, 1992, may not be inconsistent with the provisions of this Act.

fc) Regardless of whether regulations adopted under the authority of AS 16.05.251, 16.05.255,
or 16.05.A8 and in effect on July 1, 1992 are inconsistent with the provisions of this Act, they may
continue to be implemented and enforced until the effective date of sec. 2 of this Act.

* Sec.”’12. REVIEW, (a) The legislature acknowledges and recognizes that this Act deals with a
subject of vital concern and that the subject merits review. Therefore, it is the intent of the legislature
that the operation of this Act and the regulations adopted under this Act be fully reviewed by the
governor no later than June 1, 1994. ,

(b) This review period is intended to allow for further research and to gain experience in
implementing the Act and regulations adopted under it. It is the intent of the legislature that the
governor convene a representative group to provide recommendations to the governor before the end of
the review period. It is the intent of the legislature that representatives of the legislature and persons
with a history in the formulation of subsistence legislation in this state participate in the group.

(c) It is the intent of the legislature that the review under this section occur with public input
and participation.

(d) No later than September 1, 1994, the governor shall provide a report to the legislature on
the results of the review and any proposed recommendations for statutory amendments. /

* Sec. 13. Sections 10 and 11 of this Act take effect immediately under AS 01.10.070(c).

* Sec. 14. Sections 1-9 and 12 of this Act take effect on the effective date of regulations first

adopted under this Act by the Board of Fisheries and the Board of Game, acting jointly.
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