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March 25,1991

This legislation is intended as a follow-through of the worthy efforts begun during the Sixteenth
Legislature to address the needs of communities to effectively respond to and mitigate the extraordinary
social and economic costs associated with the containment and cleanup of ail or hazardous substances
into the environment, upon the declaration by the governor of a disaster emergency. The broad scope
and magnitude of the impacts of such spills became apparent with the occurrence of the March 24,1989
Exxon Valdez oil spill. It is clear that such spills do present a real and substantial threat to the
environment and to the economy and public welfare of affected municipalities and villages, and that a
mechanism for the state to provide timely and substantial assistance is both appropriate and necessary.

SSSB 25 addresses the above concerns by:

1) Setting up a program to provide municipalities and villages access through DC-RA to up to
$10,000,000 in funding, with the agreement of DEC, from the Oil and Hazardous Substance Response
Fund ("470 Fund"). These funds are to provide "grants to a municipality or village that...demonstrates
that the release or response to the release involves extraordinary expenditures..." for services whose
costs are directly or indirectly affected by the spill, and to compensate the municipality or village for
reductions in revenue, and the costs of projects or activities that are delayed or lost, because of the spill.

2) Providing and defining a mechanism for the transfer of these funds between DEC and DCRA.
Community needs are presented to the commissioner of DCRA, who theri®equests 470 Funds from the
commissioner of DEC. If the two commissioners agree on the amount and circumstances, the funds are
transferred*to DCRA for distribution as grants to the effected communities. Any disagreement between
the two commissioners will be resolved by the governor.

3) Broadening the powers of municipalities and villages under AS 29 and under AS 46 to more
effectively respond to the release or threatened release of oil or a hazardous substance. This grant of
power is not intended to preempt state powers, but as a means to facilitate the response to a disaster
by municipalities and villages on behalf of the state.

4) Authorizing and providing a mechanism for DEC to provide emergency “first response” funds to
municipalities and villages to respond to and clean up ail and hazardous substance spills on behalf of the

state.

*« SHUMAOIN ISLANDS
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or (B) at crude oil production facilities by crude oil or wastewater
treatment process before custody transfer of the crude oil;

(3) "waters” includes lakes, tays, sounds, ponds, impounding res-
ervoirs, springs, wells, rivers, streams, creeks, estuaries, marshes,
inlets, straits; passages, canals, the Pacific Ocean, Gulf of Alaska
Bering Sea and Arctic Ocean, in the territorial limis ofthe state, and
all offier bodies of surface or underground water, natural or artificial,
public or private, inland or coastal, fresh or salt, which are wholly or
partially in or hordering the state or under the jurisdiction of the
State. & 3ch 120 LA 1971: am 88 16,17 ch 220 SLA 1976; am § 2ch
26 SLA 1977 am § 2¢h 129 SLA 1977 am 8§ 7,12 ch 172 SLA 1978;
am 59 5¢h 163 SLA 1980;am &3 7,14 ch 93 5LA ‘198 am §5g 115,116
ch 59 SLA 1982 am § 9 ch 77 SLA 1984 am § 4 ch 97°SLA 1989)

Revisor’s notes. — Paragraph (10) was Effect of amendments. — The 1989
enacted as (34). Renumbered in 1989, at amendment, effective July 1, 1989, added
which time the remaining paragraphs paragraph (10).
were renumbered accordingly.

Chapter 04. Oil and Hazardous Substance
Pollution Control.

Article

1. Oil Pollution Control (88 46.04.020, 46.04.030 — 46.04.060, 46.04.080, 46.04.090,
46.04.120) .-

2. Oil and Hazardous Substance Discharge and Prevention Contingency Plans
(88 46.04.200. 46.04.210)

3. General Provisions (8 46.04.900)

Article 1 Oil Pollution Control.

Section Section
20. Removal of oil discharges 60. Inspections
30. Oil discharge prevention and contin- 80. Catastrophic oil discharges
gency plans 90. Oil discharge cleanup personnel,
40. Proof of financial responsibility equipment, expenses
45. Adjustment of dollar amounts 120. [Renumberedl

50. Exemptions

Sec. 46,04.020. Removal of oil discharges, (Ia) A person causing
or permitting the discharge of oil shall immediately contain and clean
up the discharge. The department may waive this requirement
(D) if it determines, in consultation with the United States Coast
Guard or the United States Environmental Protection ejency, as ap-
propriate, that containment or cleanup. is technically not feasible; or
(2) if the cleanup or containment activities would result in greater
environmental damage than the discharge itself. _
%b) The containment and cleanup of |scha{?ed oil must be carried
out 1n @ manner approved by the department. \Vastec generated as a
result of containment or cléanup activities shall be disposed of in a
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manner approved by the department. The requirement of this subsec-
tion for approval ofcontainment and cleanup activities does not appl){
to the United States Coast Guard or United States Epvironmenta
Protection Agency acting under the authority of § 311(c) or (d) of the
Clean Water” Act. _ _ _
_.(0) Ifthe department determines that containment or cleanup activ-
ities are not adequate, it may direct the _pe_r_son_enqa?ed In the activi-
ties to cease and may undertake_the activities itself through contract
or its_own resources, or both. The department may not direct the
cessation of containment or cleanup activities undertaken by the
United States Coast Guard or United States Environmental Protec-
tion Agency under § 311 of the Clean Water Act. However, the de-
partmént may undertake, direct, or authorize supplemental cleanup
or containment efforts, _ _ _ _

(d) The department shall provide for the immediate containment or
cIeanuR of an oil discharge of unexplained origin unless _

(1) the department detérmines, in consultation with the United
States Coast Guard or the United States Environmental Protection
Agency that containment or cleanup of the oil discharge is technically
not feasible; or L _

(2) the containment or cleanup activities would result in greater
environmental dama?e than the discharge itself.

(©) The department shall enter into negotiations for memoranda of
understanding or cqueratwe agreements with the United States
Coast Guard, the United States Environmental Protection Agency,
and other persons in order to o _

(1) facilitate* coordinateq and effective oil discharge prevention and
response in the state, including agreements relating {o development
and enforcement of vessel traffic Contro| and monitdring systems for
tank vessels and oil harges operating in or near the waters of the

stafe, . . . .
(2) provide for coogeranve review of oil discharge prevention and
contingency plans submitted to the department under AS 46.04.030;

J) provide for cooperative Tffspections of ol terminal faciljties by
the department and the United States Coast Guard or United StateS
Environmental Protection Agency; an L

(él)prowde for c%%eratwe oil d|scharge notification procedures.
(8 Zch 116 SLA 1980; am § 8 ch 191 SLA 1990)

Water, Air, Energy, Etc.

Effect of amendments. — The 1990 paragraph (e)(1) following "discharge" for
amendment, effective June '27, 1990, sub-  "response in the state”, and inserted “pre-
stituted all of the present language of vention and" in paragruph (e)(2).
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Sec. 46.04.030. Oil discharge prevention and contingency
lans, ﬁa) A person may not cause or permit the operation of an oil
erminal facility in the State_unless an oil dlschar%e Preventlon and

contingency plan_for the facility has been approved Dy the department
and the pérson is in compliance with the plan. | o

(b) A person may not cause or permit the operation ofa pipeline or
an éxploration_ or production facility in the state unless an qil dis-
charge prevention and contln(I;ency plan for the pipeline or facility has
be_%q tahppm}/ed by the department and the person is in compliance
with the plan.

© Exceppt as provided in %1) of this section, a person may not oper-
ate a tank vessel or an oil barge within the waters of the state, or
cause or permit the transfer of oil to_or from a tank vessel or an oil
barge, unless an oil discharge prevention and contingency plan for the
tank vessel or oil barge has been approved by the department and the
person is in compliance with the plan. _

d) Upon apﬁ)roval ofa contingency plan, the department shall issue
to the plan holder a certificate Stating that the contingency Plan has
been approved by the_department. The certificate mast include the
name of the facility, pipeling, tank vessel, or oil barge for which it is
Issued, the effective date of the contingency plan,™ d the date by
which the contm?ency plan. must be submitted for renewal. A contin-
gency Tplan must be ‘submitted for renewal every three years.

_ (&) The department may attach reasonable terms and conditions to
its approval or modification ofa contm%enc plan that the department
determines are necessary tq ensure that the applicant for a contin-
gency plan has access to sufficient resources to protect environment-
ally Sensitive areas and.to contain, clean up, and mitigate Po_tentlal ol
discharges from the facility or vessel as provided in (k) of this section,
and to énsure that the applicant complies with the contingency plan.
The contmqency Rlan must provide for the use b}/ the applicant of the
best techng ogyt at was available at the time_the contingency plan
was submittedor renewed. The department maj«ftquire an applicant
or holder of an apg_rqved contingency plan to take steps necessary to
demonstrate its apility to carry”out’the contingency plan, including

1) periodic training; .

2) response team exercises; and _ _

verifying access to inventories of equipment, supplies, and per-
sonnel identified as available in the apProved contingency plan..
. () Upon request of a ?Ian holder or on the department’ own initia-
tive, the department, after notice and opportunity for hearing, may
modify its approval of a contingency plan if the department deter-
mines that a_change has occurred in the operation of a facility or
vessel necessitating an amended or supplemented plan, or the opera-
tor's discharge experience demonstrates a necessity for modification.
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The department, after notice and opPortumty for hearmq, may revoke
its approval of a contingency plan 1t the department détermines that
1) approval was obfained by fraud or misrepresentation;

2) the qperator does not have access to the quality or quantity of
resoUrces identified in the plan; o _
I t(3 a term or condition of approval or modification has been vio-
atgq, or : : : : :

4) the person is not in compliance with the contingency plan_and
the deficiency materially affects the plan holder’s response capability.

) Failuré of a holder of an approved or modified contingency plan
to comply with the CPl_an, or to have access to the quaht%/ or quantity of
resoyrces identified in the plan or to respond with those  resources
within the shortest possible time in the event ofa spill is a violation of
this chapter for purposes of AS 46.03.760(a), 46.03.765, 46.03.790, an
any other applicable law. If the holder of an approved or modified
contingency plan fails to respond to and conduct cleanup operations of
an unpermitted discharge of crude oil with the quality and quantity of
resources identified in_the plan and in a manner requwed under the
plan, the holder is strictly liable !—,%'”ﬁ'g and severally, for the civil
penalty assessed under AS 46.03.758, 46.03.759, or 46.03.760 against
any other person for that discharge.

) The department is the only State agency that has the power to
approve,_modify, or revoke a con mgenc_Y plan’for the purposes of ths
section. The department shall exercise its power under this section in
a timely manner. Except for prosecutions under AS 46.03,790(h) and
except as provided in (i) of this section, it is not a defense to an"dction
brought for a violation of (3) — (c%_of this section that the person
charRed believed that a currént contingency plan had been approved
by the department. _ o
(1) 1t isa defense to an action brought for a violation of (@) — (C) of
this section that the person charged rélied on a certificate of approval
issued by the department under” () of this section unless the person
knew or’had reason to know at the time of the alleged violation that
approval of the plan had been revoked or that the holder of the plan
was not capable of carrying out the plan. _

@ Before the department approves or modifies a contm%?ncy plan
under this section, the department shall provide a copy of the ¢ontin-
gency plan to the Department of Fish and Game andto the Depart-

. Natural Resources for their review. The department shall by
regulation establish the procedures and time limits applicable to
agencyé review of contingency plans,

(k) Except as provided'in (M) and (0) of this section, the holder of an
approved contm(rlency plan réquired under this section shall maintain,
or have available under contract, in its region of operation or in an-
other region of operation approved hy. the' department, singly or in
conjunction with other operators, sufficient oil discharge conainment,

147



§ 46.04.030 Alaska Statutes Supplement § 46.04.030

storage, transfer, and cleanup equipment, personnel, and resources to
meet"the following response planning standards:

(1? for a dlschar(];e from an ol terminal facility, the plan holder
shall plan to be able to contain or control, and cléan up a d|schar_fie
equal to the capacity of the largest oil storage tank at the facility
within 72 hours, except that if the department determines :hat the
facility is located in an area of high risk_because of natural or man-
made “conditions outside of the facility, it may increase the volume
requirement under this paragraph so that the contln%encY plan must
be desuined for a response that is %reater in amount than the capacity
of the Targest oil storage tank at the facility; .

Q) ford d|schar%e from an exloloratlon or production, facility or a
pipeline, the plan holder shall plan to be able to contain or control,
and_clean up the realistic maximum oil discharge within 72 hours,

J) for a |schargie of crude oil from a tank vessel or oil barge, the
plan holder shall plan to be able to contain or control, and clean uR_a
realistic maximum oil discharge as provided in (&), (8), and (C) of this
paragraph: _ _

(A()J for tank vessels and oil barges having a cargo volume of less
than'500,000 barrels, the plan holder shall maintain“at a minimum in
the region of operation, equipment, personnel, and other resources
sufficient to contain or control, and clean up a 50,000 barrel discharge
within 72 hours; _ _

(B) for tank vessels and oil barges having a cargo volume of 500,000
barrels or more, the plan holder'shall maintain at a minimum in its
region of operation, equipment, personnel, and other resources suffi-
ciént to_contain or control, and clean up a 300,000 barrel discharge
within 72 hours; o _

(© in addition to the minimum equipment, personnel, and. other
resodirces required to be maintained within the regllon of operation by
(A) or (B) of this paragraph, adplan holder shall maintain, either
within or outside of the plan holder’ region of operation, additional
equipment, personnel, and other resources sufficient to contain or con-
trol, and clean up a realistic maximum discharge within the shortest
possible time; the plan holder must demonstrate that the equipment,
personnel, and other resources maintained outside the plan holder’s
region of operation are accessihle to the plan holder_ and will be de-
ployed and _operatmg at the _d|scharg1e site within 72 hours;

(@) for a discharge Trom a tai.k vessél or oil barge carrying noncrude
oil in bulk as cargo, the plan holder shall plan to"be ablé to"contain or
control 15 percent of the maximum capacity of the vessel or barge or
the realistic maximum oil discharge, whichever is ?reater, within 48
hours and clean up the discharge” within the shortest possible time
consistent with minimizing damage to the, envirgnment; _

®) for a d|schar%e subjéct to the provisions of (1%— %3) of this
subsection that enters a receiving environment ofher than open
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water, the time requirement for clean up of the portion of the dis-
char?e that enters the r_ecelvm% environment may, in the depart-
ment’s discretion, be within the shortest possible time consistent with
minimizing damage to the environment. _

() The provisions of () of this section do not constitute cleanu
standards that must be met by the holder ofa contingency plan. Not-
withstanding ék) of this section, failure to remove a |sch_arg{e within
the time periods set out in (K) of this section does not constitute failure
to comply with a contingency plan for P_urpos_es_ of (g) of this section or
for the pUrpose of imposing administrative, civil, orcriminal penalties
under any other law, _ _

(m) When considering whether to approve or modify a contingency
P_Ian, the department may consider evidence that oil diScharge preveri-
jon measures such as double hulls or double boftoms on vessels or
barges, secondary containment systems, hydrostatic testing, enhanced
vesSel traffic systems, or enhanced crew or staffing levels have been
implemented, and, in its discretion, may make exceptions to the re-
quirements of (K) of this section to reflect the reduced risk of oil dis-
(_:hargnes from the facility, pipeline, vessel, or barge for which the plan
IS submitted or being modified. _ o
(n) Atank vessel or oil barge that is conducting, or is available only
for Conducting, oil discharge response operations is exem_i)t from the
requirements of (C) of this section if the tank vessel or oil barge has
received prior approval of the department. The department may ap-
Pro_ve exemptions under this subsection upon application and presen-
ation of information required by the department. _

A holder of an approved contingency plan does not violate the
terms of the contln?ency plan by furnishing to another plan holder,
with the approval ofthe department, equipment, materials, or person-
nel to assist the other plan holder in a response to an oil discharge.
The plan holder shall replace or return the transferred e mP_ment,
materials, and personnel as soon as feasible. The department sfiall by
regulation determine the maximum amount of equipment, materials,
or"personnel and the maximum amount of time for which it will ap-
prove a transfer. _ _

(0) The department shall aPprove ordisapprove a proposed contin-
gency plan within 65 days after it receives a complete application for
approval under this section.

|a this section o _

(1) "contingency plan" means an oil discharge prevention and con-
tingency plan required under this section; _

"|r|1 congpllance with the plan" means, with respect to a contin-

onfty plan, 0 L
: (A pestabllsh and carry out procedures identified in the plan as
being the responsibility of'the holder of the plan;
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(B) have access to and have on hand the quantity and quality of

equipment

ble or on_hand n the plan:

personnel, and other resources identified as being accéssi-

C) fulfill the assurances espoused in the plan in the manner de-

scribed in the plan:

) comply with terms and conditions attached to the plan by the

depdrtment ‘under the authorit
E)E) successfully

f(e?_ of this section; and
demonstrate the abifity to carry out the plan when

required by the ‘department under (€) of this séction;

3%"real|st_|c maximum oil
most d

discharge” means the maximum and

amaging oil. discharge that the department estimates, could
occur during the [ifetime of the tank vessel, oil bar?e, facility, or

glpelme based on the siz * location, and capac;f ofthe
department’s
vessel, oil barge, facility, or pipeline or with simi-

arge, facility, or pipeline: on the
enc% with th()e/ tanEIO

lar tank vessels, il barges, facilifles
ment’ analysis of possible mishaps

ank vessel, oil
nowledge and experi-

or pipelines; and on the depart-
to the tank vessel or oil barge or

at the facility or pipeline or to similar tank vessels or oil barges or at

similar facilities or pipelines;

"region of operation, " with respect to the holder of a contingency
plan, means the area where the ODerations of the holder that reqire a
contingency Blan are located, the boundaries of which correspond to

the regional

3L

Cross references. — For required
study relating to noncrude oil tankers and
barges, see § 31, ch. 191, SLA 1990 in the
Temporary and Special Acts.

Effect of amendments. — The 1988

amendme!$! in subsection (e), added para-

graphs (1)-(3) and substituted "or holder
of an approved contingency plan to take
steps necessary to demonstrate its ability

to carry out the contingency plan, includ-
ing" for "to undertake discharge exer-
cises" in the last jentence in the introduc-

tory paragraph; and added subsection (g).

The 1989 amendment, effective August
10, 1989. added the second sentence in
subsection <g).

Sec. 46.04.040. Proof of financial responsibility, (@), /
may not cause or permit the operation ofan oil terminal facility

oundaries estahlished
master Iannm%urposesunderAS
2¢h
1990

%the commissioner for regional
04.210. (8 2¢h 116 SLA™1980;

SLA 1983; am § 6.¢h 41 SLA™1989; am & 9, 10¢h

The 1990 amendment, effective June
27, 1990, rewrote subsections <a)-(g) and
added subsections th)-(q).

Editor’s notes. — Section 32(a), ch.
191, SLA 1990 provides that tk)-(m) of
this section "do not apply to oil discharge
prevention and contingency plans until
June 1,1991. On and after June 1.1991, a
contingency plan must comply with AS
46.04.030(k)-(m), regardless of whether
the contingency plan is due for renewal
under AS 46.04.030(d), as amended by
§ 9. ch. 191, SLA 1990."

AS 46.03.790(b), referred to in subsec-
tion ihi. was repealed by § 5, ch. 141, SLA
1990, effective September 19. 1990.

(). A person

in the

state unless the person has furnished to the department, and the de-
partment has approved, proof of financial_ability to respond in dam-
ages. Proofof financial responsibility required for a crude oil terminal
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is $50,000,000 per incident. Proof of financial responsibility required
for a noncruge oil terminal is $25, per incident, for each barrel of total
noncrude oil storage capacity a the terminal or $1,000,000, which-
ever is greater, subject to a maximum of $50,000,000. For purposes of
this subsection, an oil terminal facility that stores poth crude oil and
nongrude oil is subject to the financial responsibility requirements
applicable to the type of facility that corresponds to"the type of oil
storage that predominates at the facility. However, if the facility
storeS more_ noncrude oil than crude oil; the $25 per incident, per
barrel requirement of this subsection applies to each barrel of ol
storage capacity at the facility. _ o
A person may not cause Or permit the oPeratmn of a pipeline or
an exploration or production fauhtK in the state unless the person has
furnished to th_e_de?artment, and the department has approved, proof
of financial ability to respond in damages. Proof of financial responsi-
bility required for %&)lpelme or an offShore exploration or production
facifity 15 $50,000,000 per incident. Proof of tinancial respor jibilit
required for an onshore production fac_|l|t(¥ Is $20,000,000 per incident.
Proof of financial resp0n5|b|I|_tg required for an onshore exploration
famhtE is $5,000,000 per incident.
(©) Except as provided in (tr)n) of this section, a person may not oper-
ate a tank vessel or an oil barge within the waters of the state, or
cause or permit the transfer of il to or from a tank vessel or an oil
barge, unless the person operating the tank vessel or oil barge has
furfished to th_e_dePartmen , and the department has approved, proof
of financial_ability to respond in damages. Proof of financial responsi-

biljt 3Egg(t)Jlred under this subsection”is _

glg er incident, for each barrel of storage capacity. or
$1d 00(? , Whichever s greater, fora tank vessel orbarge carrying
crude oil:

(a)o$100, per incident, for each barrel of storage capacity or
%E 000 ‘whichever s greater, subject to a maximym of
000,000, for a tank vessel or bak;e car(%m&)noncrude oil.

(@) Except for_prosecutions under AS 46,03.790() and except as
?row_ded in (K) of this section, it is not a defense to an action brou%ht
or violation of (3) — (0) of this section that the person charged De-
lieved in qood faith that proof of financial ability to respond in dam-

ages had "been furnished’ to, and approved by, the department.

() Financial respon3|b|I|t¥ may be demonstrated by (1) self-insur-
ance, d(2) insurance, (3) surety, (4) guarantee, (5) letter of credit ap-
prove léythe department, or (5 bther proofof financial respon3|b|_l|_}/
approved by the department, including proof of financial responsibil-
ity provided by a group of insureds who have agreed to cover pollution
risks of members of the group under terms the d%%artment maj/ 68re-
scripe. An action brought under AS 46.03.758, 46.03.759, 46.03, (a%
or (6), 46.03.822, or AS 46,04.030(g) may be brought in'a state cour
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directly against the insurer, the_t[;rou]p, or another person providing
evidence 0f financial responsibility. The applicant, and an insurer,
surety, guarantor, person furnishing an approved letter of credit, or
other group or person providing proof of financial responsibility ap-
proved by the department shall appoint an agent for service of process
In the state. For purposes of this subsection, an insurer, other than a
group of insureds whose agreement has been approved by the depart-
ment, must either be authorized by the Department of Commerce and
Economic Development to sell insurance in the state or be an unay-
thorized insurer listed by the Department of Commerce and Economic
Development as not disapproved for use in the state.
Acceptance of proof of financial responsibility expires
one year from its issuance for self-insurancé;

. (2 on thie effective date ofa chan% In the surety hond, guarantee,
mgtrj]gag,clet aggerement, letter of credit, or other proof of financial re-
spansioiity, or - :
,p(3) on tr¥e expiration or cancellation of the surety bond, guarantee,
insurance agreement, letter of credit, or other proof of financial re-
spansibility. o o

(ga The person whose proof of financial responsibility is accepted by
the"department under this section shall notify the department at least
30 days hefore the effective date of a change, expiration or cancella-
tion in the surety bond, guarantee, insurance agreement, letter of
credit, or other proof of financial responsibility, Application for re-
newal of acceptance of Proof of financial responsibility under this sec-
tion_must be filed at least 30 days before the daté of expiration.

(n) The department, after noticeé and hearing, may revoke accep-
tance of proof of financial respon5|b|l|y If it determines that
1) acceptance was procured by frau
: (

) Th
a or m|sreﬁresentation; or

. ,a%hangeo circumstance has occurred other than a change spec-

ied in

of the_applicatior.

f
N(D)—. (3 of this section, which would have warranted denial
() Financial responsibil(i%/ under this section extends to a loss com-
pensable under AS 46.03.760(e) or 46.03.822 and an assessment under
AS 46.,03.758, 46.03.759, 46. .760(a?, or AS 36.04030(1). . ..

@ URon acceptance and approval of proof of financial responsibilit
under this section thedePartmentsha_II issue to the applicant a certif-
icate stating that the state’s financial responsibility” requiitflfients
have been satisfied. The certificate must include the name of the facil-
ity, pipeline, tank vessel, or oil barge for which it is issued and the
expiration date of the certificate. o

(K) It is a defense to an action broulqht for violation of (a? — (©of
this'section that the person char(ied reflied on a certificate of approval
issued under (j) of this section unless the person knew or had reason to
know af the time of the alleged violation that the approval had been
revoked or was expired.
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() Notwithstanding the requirements of (€) of this section, the ap-
plicant may provide vidence of financial respon3|b|llt%_ growded by
J

an insureror other person who does not agree to be su

ot to direct

action in state courts or to _aP_pomt an agént for service of process if
(1) the department is satistied that thé insurance or other form of

financial_responsibility covers judgments under the statutes listed in

(®) of this section;

(2) the applicant provides proof of $50,000,000, or the amount re-
quired by &)

— () of this section
other formof financial responsibi
(®) of this section: and

.whichever is less, in insurance or
ity that meets the requirements of

J) the applicant provides a sworn statement or affidavit that insur-

ance or other form of financial res
ments of fe) of this section is no

onsibility that meets the require-

avajlable in greater amounts,

un) A tank vessel or oil barge that is conducting, or is available
onlyfor conducting, oil discharge response operations is exem_E)t from

the” requirements of (C) of this Section if the tank vessel or oi

barge

has received prior approval of the department. The department may
approve an exe_mPtmn under this subsection upon application and

gresentatmn of in
LA F 88 117 118¢ch 59 S
am & 11— 18 ch 191 SLA

Effect of amendments. — The 1989
amendmen’, effective August 10,1989, in-
serted "or AS 46.04.030(g) or to collect
penalties imocscd under AS 46.03.759" in
the second sentence in subsection (e) and
inserted the references to "46.03.759" and
"46.04.030(g)"' in subsection (i).

The 1990 amendment, effective June
27, 1990, rewrote subsections (a)-(f); in
subsection (g) substituted all of the
present language of the first sentence fol-
lowing "guarantee" for "or insurance
agreement”; and added subsections (j)-(m).

Editor’s notes. — Section 32(b), ch.
191, 1990 provides that the amend-

ormation required b%/ the department. (%2 ch 116
198
1990)

am §8 7 8ch 41 SLA 1989;

ments to thi3 section made by 8§ 11 — 18,
ch. 191, SLA 1990, "do not apply to per-
sons required to show proof of financial
responsibility until June 1, 1991. On and
after June 1, 1991, proof of financial re-
sponsibility must comply with AS
46.04.040, as amended by 8§88 11 — 18, ch.
191, regardless of whether acceptance of
proof of financial responsibility has ex-
pired under AS 46.04.040(f), as amended
by § 16, ch. 191."

AS 46.03.790(b), referred to in subsec-
tion (b), was repealed by 8§ 5, ch. 141, SLA
1990, effective September 19. 1990.

Sec. 46.04.045. Adjustment of dollar amounts, (3).The dollar
amounts in AS 46.04.040 change, as provided in this section, accord-
Ing to and to the extent of changes In the Consumer Price Index for all

urban consumers for the Anchora
the Bureau of Labor Statistics, U
(the_index). The index for January

e metropolitan area compiled b
lted States Department of Labor
1990 s the reference hase index.

ercentage change between the index for January of

(8) The“dollar amounts change on October 1 of each third year ac-
cording to the

that year and Phe most recent “Index used to determine whether to
chan%e the dollar amounts. After calculation of the new amounts, the
resulting amounts shall be rounded to the nearest cent.
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(c)blf_the index is revised, the percentage of change is calculated on
the basis of the revised index. It a revision of the index changes the
reference base index, a revised reference base index is determined b
multiplying the reference base index applicable by the rebasing factor
furnished by the United States Bureau of Lahor Statistics. If the index
IS supersedéd, the index referred to In this section Is the one rePre-
sented by the Bureau of Labor Statistics as reflecting most accurately
changes In the purchasing loower of the dollar for Alaskan consumers.
The department shall adopt a regulation announcing,
on or before June 30 of each third year, the changes’in dollar
amounts required Ly () of this section:"and . _
(2) promptly after the changes occur, changes in the index required
b %‘, of this section, including; ifapplicable, the numerical equivalent
of the reference base. Index under a revised reference hase index and
the designation or title of any index superseding the index.
e) The department shall alSo_provide notification of a change in
dollar amounts required under (b) of this section to the clerks ofCourt
in each judicial district of the state. (8 19 ch 191 SLA 190

Effective dates. — Section 33, ch. 191, June 27, 1990, in accordance with AS
SLA 1990 makes this section effective 01.10.070(c).

Sec. 46.04.050. Exemptions. The provisions of AS 46,04.030
46,04.040, and 46.04.060'do not apply to an ail terminal facility that
has an effective storage capacity of less than 5,000 barrels of crude ol
or less than 10,000 barrels of noncrude oil. (8 2ch 116 SLA 1980; am
§ 20 ch 191 SLA 19%0)

Cross references. — For required sur- Effect of amendments. — The 1990
vey of noncrude oil terminal facilities amendment, effective June 27, 1990, re-
with an effective storage capacity of 5,000 wrote this section,
to 10,000 barrels, see S 30, ch. 191, SLA
1990 in the Temporary and Special Acts.

Sec. 46.04.060. Inspections, Sa) In addition to other rights of ac-
cess or inspection conferred upon the. department by law or otherwise,
the department may at reasonable times and in a'safe manner enter
and inspect oil terminal facilities, pipelines, exploration and produc-
tion facilities, tank vessels, and oil barges in order to
1) ensure compliance with the provisions of this chapter; or

participate in an examination of the structural integrity and the
operatm_(];_ and mechanical systems of those vessel, barges, pipelines,
and facilities by federal and state agencies with jurisdiction.

_(0) When the department determings that no federal or state agen-
cles with Hurls_dmtmn are performing timely and adequate inspections
of an oil terminal facility, pipeline, exploration or production facility,
tank vessel, or oil barge, it may perform its own inspection of the
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structural integrity and operating and mechanical systems of a facil-
ity, pipeline, tank Vessel, or oil barage by usmf] gersonnel with qualifi-
cations in the areas being inspected. (8"2ch 116 SLA 1980; am &8 21,
22 ch 191 SLA 1990)

Effect of amendments. — The 1990 wrote subsection (a), and added subsection
amendment, effective June 27, 1990, re- (b).

. Sec. 46.04.080. Catastrophic oil discharges, () The actual or
imminent occurrence of a catastrophic oil disCharge Constitutes a di-
saster emergency under AS 26.23 without a declaration of disaster by
the, governor under AS 26.23.020. The department and the Alaska
division of emergency services, Department of Military and Veterans’
Affairs, shall cOordinate their duties under AS 26:23040 and AS
46.08.100 — 46.08.190 as they apply to catastrophic oil discharges,
consistent with the responsibilities assigned to them under applicable

incident command systems. :
(b) The department shall promptly, under AS 46.04.010, seek reim-

bursement of oil discharge cleanup or containment expenses incurred
as a result of an actual Or imminent catastrophic oil |schar%e under
AS 26.23050. (8 2 ch 116 SLA 1980; am § 10 ch 190 SLA 19%0)

Effect of amendments. — The 1990
amendment rewrote subsection (a).

Sec. 46.04090. Ol discharge cleanup. personnel, equipment,
expenses, (@) The departmrr.t; when feasible, shall enter into con-
tracts with pérsons or private organjzations to provide the personnel,
eqmpment or other services or stipplies that may be required to carrg
out this chapter. Contracts under this sectionare governed b}/ A
36.30 (State Procurement Code). When private contracting,is not fea-
sible, the department may establish and maintain a ports, harbors, or
other_locations in the state, the cleanup personnel, equipment, and
suRphes that, in its Judqment, are necessary to cayry out this chapter.
When exercising its authority under this subsection, the department
shall coordinate with the Départment of Military and Veterans’ Af-
fairs to avoid duplication of efforts. _

3 Inspection and_ enforcement emplo¥e_es of the department desig-
nated by the commissioner are peace qfficers in the performance of
their duties under this chapter, AS 46.03, and AS 46,09. (§ 2ch 11
SLA 1980; am 816ch)59 LA 1936; am § 54 ch 106 SLA 1986; am

§ 11 ch 190 SLA 1990

Effect of amendments. — The 1990 subsection (a) and mode minor stylistic
amendment added the last sentence in  changes.
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§ 46.04.200

Sec. 46.04.120. [Renumbered as AS 46.04.900.]

Article 2. Oil and Hazardous Substance Discharge and
Prevention Contingency Plans.

Section
200. State master plan
210. Regional master plan

Cross references. — For legislative
findings and purpose in connection with
the enactment of AS -16.04.200 —
46.04.210, see § 1, ch. 90, SLA 1989 in the
Temporary and Specinl Acta; for deadlines
for initial master plans under AS
46.04.200 and 46.04.210, see § 4, ch. 90,
SLA 1989 in the Temporary and Special
Acts.

Editor's notes. — Section 5, ch. 90,

Sec. 46.04.200. State master plan, (@) The department shall ﬁre-
pare and annually review and revise a statewide master oil and

SLA 1909 provides that chapter 90, which
enacted AS 46.04.200 — 46.04.210, "does
not relieve a person responsible for an oil
terminal facility, offshore exploration or
production facility, or a vessel that trans-
ports crude oil, or a person who has con-
trol of a hazardous substance, from the
responsibility for containing and cleaning
up a discharge ofoil or the hazardous sub-
stance as required by law.”

az-

ardous_substance dischar(ie prevention and contingency plan.

The state master P
(1) take into considera

tion"and contingency plan approved or submitted for approva
AS4604030'g y plan app pp

lan prepared under this Section must
lon the elements of an qil discharge Preven-

under

(2) include ‘incident command systems that clarify and specify the

respective responsibilities of each of the following in the assessment,
containment, and cleanup of various types and sizes of d|schar%es of
oil or a hazardous substance into thé environment of the state:
(A) the Department of Environmental Conservation, the division of
emergency services in the Department of Military and Veterans’ Af-
fairs."and other agencies of the state; responsibilities assigned to each
agency must be consistent with its statutory authority;
municipalities of the state;
appropriate federal agencies;
operators of facilities;
private parties whose land and other property may be affected
by the oil or hazardous substance discharge; and™ _
. (F) other parties identified by the commission as having an interest
in or the resources to assist in the containment and cleanup of an all
or hazardous substance discharge; _ _
(3 include incident, command systems that specify the respective
responsibilities of parties identified in (2) of this subsection in an
emergency response under AS 26.23, AS 46.03.365, or AS 46.04.080;
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responsibilities assigned to each state agency must be consistent with
its statutory authority; .

|dentify actions necessary. to reduce the likelihood of cata-
s%ropmc 0|Idd|scharges and significant discharges of hazardous sub-
stances; an _ _

(5 designate the locations where oil and hazardous substance
emergency response depots should be established in the state and
where eniergency. response corps personnel should be available.

(© . In preparing and annually reviewing the state master plan, the
commissioner shall™ o _

(D) consult with municipal and community officials, and with repre-
sentatives of affected re(TuonaI orgamzatjons; _

2) submit the draft plan to thé public for review and comment;

submit to the legislature for review, not later than the 10th day
following the convening of each regular session, the plan and any
annual Tevision of the plan; o _

o) re?uwe or schedule unannounced oil spill drills to test the suffi-
ciency of an_oil d|schargfe prevention and contingency plan approved
under AS 46.04.030 or ot the cleanup plans ofa party Identified under
)2 of this section; and .

submit the plan and any annual revision to the Alaska State
Em%rrbgenc&g%es onse Commission for its review and approval under
AS 46.13.045. (& 2ch 0 SLA 1989; am & 12,13 ch 190SLA 1990; am

§ 23 ¢h 191 SLA 19%0)

Effect of amendments. — The first June 27,1990, transposed the words "pre-
1990 amendment rewrote subsection (b)  vention" and "and" in subsection (a) and
and, in subsic'ion (c), added paragraph inserted "prevention and" in paragraphs

). _ (b)(1) and (c)(4).
The second 1990 amendment, effective

Sec. 46.04.210. Regional master plan, ((ja
state, the boundaries ofwhich are determing
regufation, In which the. department s require
anoil discharge prevention, and contmgenc%/ plan submitted by a per-
son.under AS 46.04.030, the departmeént shall prepare and annually
review and revise a regional master oil and hazardous substance dis-
charge_ prevention and contingency plan. _

)gThe provisions of AS 46:04.200(b) and gc)_apply_to preparation
and ‘review of a regional master plan Under this section. (&2 ch 90
SLA 1989 am § 24 ch 191 SLA 1990)

Effect of amendments. — The 1990 ofsubsection la) and transposed the words
amendment, effective June 27, 1990, in- “prevention" and "and" near the end of
serted "prevention and" near the middle that subsection.

the commissioner by

)bFor any region of the
d)t/o review and approve
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Article 3. General Provisions.

Sc'tion
900. Definitions

Sec. 46.04.900. Definitions. In this chapter, unless the context re-
quires otherwise, _ _

D) "barrel™ is a measure of capacity equal to the space occupied by

U.S. ?allons at 60 degrees Fanhrénheit; _
082) "ca astroch oil discharge” means an ol discharge in excess of
100,000 barrels, or any other dlschar?e which the governor deter-
Mmines presents a %rave and substantial threat to the economy or envi-
ronment of the state; _

ﬂ3) "Clean Water Act" means the Federal Water Pollution Control
Actof 1972 (P.L. 92—5003, as amended by the Clean Water Act of 1977
(P.L. %-217), as amended (33 U.S.C. 1251 — 1376);

f4) t'_'commlssmner” means the commissioner of environmental con-
servation; _ _ o
"containment and cleanup” includes all direct and indirect ef-
forts associated with the prevention, abatement, containment or re-
moval of a pollutant, the restoration ofthe environment to its former
state, and all incidental administrative costs;

t(6) "department” means the Department of Environmental Conser-
vation;

(1) "discharge” means spilling, leaking, pumping, pouring, emit-
ting, empt mq, or_dumping; N

(P "exploration facility" means a platform, vessel, or other facility
used to explore for hydracarbons in or on the waters of the state or in
oron land in the state; the term does not include platforms or vessels
used for stratigraphic drilling or other operations that are not autho-
rized or intended to drill to"a producing formation;

(9 "oil” means oil of any kind and in anz form, whether crude,
refined, or a petroleum by-product, including but not limited to petro-
leum, fuel ofl, gasoline, lubricating ails, oily sludge, oil refuse, ol
mixed with other wastes, crude oils, liquefied natural gas, propane,
butane, or other liquid hydrocarbons r_e%ar_dless of speciiio ‘?ravny'

(10) "oil barge” meansa vessel which is not self-propelled an
which is constructed or converted to carry oil as cargo in bulk;

(1D), "oil terminal facility” means an_onshore or offshore facility of
any kind, and related appurtenances, including but not limited fo a
deepwater port, bulk storage facility or marina, located in, on. or
under the :urface of the_land or waters of the state, including tide and
submerged land, which is used for the purpose thransfernn_?, Process-
ing, refining, or storing oil; a vessel is considered an oil terminal
facility only'when it is used to make a ship-to-ship transfer of oil, and
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when it is traveling between the place of the ship-to-ship transfer of
oil and an ail terminal facility;

12) "operator” means the person who, through contract, lease, sub-
lease, or otherwise, exerts general supervision and control of activities
at the facility; the term includes, by way of example and not limita-
tion, a prime or general contractor, the master of a vessel and the
master’s employer, or any other person who, personally or through an
agent or contractor, undertakes the general functioning of the faCility;

$.13) "person” means an individual, public or privte corporation,
political subdivision, government agency, municipality, Industry,
partnership, association, firm, trust, “estste, or any other entity;

(14) "pipeline” means the facilities, including piping, compressors
pump. stations, and storage tanks, used to transport crude ail und
associated_ hydrocarbons between production facilities or from one or
more production facilifies to marine vessels;, . .

. (15 "production facility” means a drilling rig, drill site, flow sta-
tion, (I;a hering center, pumP station, storage tank, well, and related
appurtenances on other facilities to produce, gather, clean, dehydrate,
condition, or store crude oil and associated hydrocarbons in oron the
water of the state or on land in the state, and dgathermg and flow lines
used to.transport crude oil and associated hydrocarbonis to the inlet of
a papeh_ne s¥stem for delivery to a marine Tacility, refinery, or other
production facility, _ _

(16) "self-propélled” means propelled either by machinery aboard
the vessel, or by a tug or other vessel secured into the cargo=-carrying
vessel through”special hull design; _

(17) "tank vessel” means a sel —P_rop_elled waterborne vessel that is
constructed or converted to carry liquid hulk cargo in tanks and in-
cludes tankers, tankships, and Comnination carriers when carrying
oil; the term does not include ve_ssels_carrym? oil in drums, barrels, or
other packages, or vessels carrying oil as fuel or stores for that vessel;

"vessel™ includes tank "vessels and oil barges; _

"waters of the state™ includes lakes, bays, Sounds, ponds, im-
pounding reservoirs, springs, wells, rivers, streams, creeks, estuaries,
marshes, inlets, straits, passages, canals, the Pagific Qcean, Gulf of
Alaska, Bering Sea and Arctic Ocean, in the territorial limits of the
state, and all gther bodies of surface or underground water, natural or
artificial, public or pi“vate, inland or coastal, fresh or salt, which are
wholly or partially in or bordeggg the state or under the jurisdiction
of the’state. (§ 2¢h 116 SLA 1980; am §8 25— 27 ch 191 SLA 1990)

Revisor's notes. — Formerly AS Effect of amendments. — The 1990
46.04.120. Renumbered in 1989. Para- amendment, effective June 27, 1990, re-
graphs (141 and (15) were enacted as (18)  wrote paragraph (8), added present para-
and (19) respectively. Renumbered in graphs (14) and (15), and inserted "water-
1990, at wh lime former paragraphs borne” near the beginning of present
«14)-(J7) w '""numbered accordingly. paragraph (17).
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Chapter 08. Oil and Hazardous Substance
Releases.

1 Release Response Fund (S§ 46.08.020, 46.08.0.10, 46.08.060 — 46.08.080)
2. Oil and Hazardous Substance Response Office (88 46.08.100 — 46.08.190)

Article 1 Release Response Fund.

Section Section
20. Financing of the fund 75. Liens against property as security
40. Purposes of the fund for state expenditures
60. Report to the legislature 80. Regulations
70. Reimbursement for containment and
cleanup

Sec. 46.08,020. Financing of the fund, (8) The legislature may
appropriate from_the following sources to the fund:
rfl%t?%%eorrecewed from federal, state, or other sources or from a

1V ; : : : :
P (2?] money recovered or otherwise received from parties responsible
for the confainment and cleanup of oil or a hazardous substance at a
specific site, but excluding funds from performance honds and other
forms of financial responsibility held in escrow pending satisfactory
performance of a _pnvatelgl financed response action;

fines, penalties, or damages recovered under AS 46.08.005 —

46.08.080 or other law for costs incurred by the state as a result of the
release or threatened release of oil or a hazardous substance.

_ Money received, by the state under (a)82) and @ $3) of thig sec-
tion"shall be deposited inthe general funu and Credited to" a special
account called the "ol and hazardous substance release mitigation
account.” The legislature may annually appropriate to the fund from
thi3 account a sum equal to the amaunt received under (8)(2) and
@(3) of this section during the calendar year preceding the legisfative
%gégn in which the appropriations are” (" be made. %§ 1¢h™59 SLA

Revisor'a notes,, — ArArence to "AS in 1989 to reflect the enactment of AS
46.08.005 — 46.08.080" was substituted 46.08.100 — 46.08.190,
for "this chapter" in (a)(3) of this section

Sec. 46.08.040. Purposes of the fund, (2) The commissioner may
use mongy from the fund to _

(1) investigate and evaluate the release or threatened release of oil
or a hazardous Substance, and contain, clean up, and take other neces-
sary action, such as monitoring and assessing, to address a release or
threatened release of oil or a hazardous substance that E)oses an immi-
nen and sutbstantlal threat to the public health or welfare, or to the
environment;
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2) pay all costs incurred to
establish and maintain the oil and hazardous substance re-
spon)se o il disch tion and conti I bmit
review oil discharge prevention and contingency plans submit-
tea(Bunder AS 46_.04.08(% P o g. y? _
fC) conduct training, response exercises, inspections, and tests, in
order to verify equipment inventories and ability to prevent and re-
spond to oil and hazardous substance release emergencies, and to un-
dertake other activities intended to verlfY or establish the prepared-
ness of the state, a municipality, or a party required by AS 46 04.030
to have an approved contingency plan to act in accordance w; h that

DIl &G o establish oroof offinancial responsibility re®a.red b
VErITy or estabtisSh proor or rinancial responsioiiity rea.re
o 36.04.0% p ponsibility y

J) pay the expenses incurred by the Alaska division ofemer%ency
services for the oil and hazardous Substance response corps and the oil
and hazardous substance response, depots when presented with appro-
priate documentation by the division:. o

provide matching funds for parhmgggon in federal oil discharge
cleanup activities and'under 42 U.S.C. 9601 — 965_7_(C0mPrehen3|ve
Environmental Response, Compensation, and Liability Act of 1980);

recover the cost to the state or to a muriicipality of a
containment and cleanup resultmg from the release or the thréatened
release of oil or a hazardous substance;

prepare, review, and revise

the state’s master oil and hazai'dous s
vention ang contingency plan required by _

(B) a regional master oil and hazardous substance d|schar%e pre-
vention arid contingency plan required by AS 46.04.210; and |

restore the environment by addressing the effects of an oil or
hazardous substance release.
a

bstan
% 46,

f
D

e discharge pre-
200: an% 4

> >
RER

) When the governor declares a disaster related to an oil or haz-
raous substancé discharge emergency under AS 26.23.020(c), the
governor maty, during the ‘effectivé period of the disaster emergency,
Use money from the fund to respond to the disaster emergenc¥.

() Notwithstanding other provisions of this section, mofiey from
the fund may not he Used for a purpose specified in, (a)(Z)—S?) of this
section unless funds are available from an appropriation made specifi-
cally for that purpose. o _

,(35_ Upon a request from the Alaska Legislative Council, the com-
missioner shall use money from the fund to reimburse the Alaska
L egislative Council for exgenditures that it makes for the operation of
the” Citizens’ Oversight Council on Oil and Other Hazardous Sub-
stances, established under AS 24'20'60098§ 1ch 59 SLA 1986; am E3
ch 2¢h 113SLA 1989 am *3 14 15¢ch 190 SLA

90 SLA 1989; am §
1990: am § 28 ch 191 SLA 1990; am § 3 ch 199 SLA 1990)
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Revisor’s notes. — Paragraphs (5) and

(6) were enacted as (4) and (5) respec-

tively. Renumbered in 1989.

Subsection (d) was enacted as (b). Relet-
tered in 1990.

Effect of amendments. — The first
1989 amendment, effective June 3, 1989,
in paragraph (1), added "investigate and
evaluate the release or threatened release
of oil or a hazardous substance, and" at

the beginning and substituted "and as-
sessing, to address a release" for "assess-

ing, investigating, and evaluating the re-
lease”; and added paragraphs (5) and (6).

The second 1989 amendment, effective
June 16, 1989, added present paragraph
(2) and designated former paragraphs (2)
and (3) as paragraphs (3) and (4).

The first 1990 amendment, effective
September 24, 1990, rewrote subsection
fa) and added subsections (b) and (c).

Alaska Statutes Supplement

§ 46.08.060

The second 1990 amendment, effective
June 27,1990, also rewrote subsection (a).

The third 1990 amendment, effective
September 25, 1990, added subsection (d).

The 1990 amendments were harmo-
nized by the revisor.

Editor's notes. — Section 5, ch. 90,
SLA 1989 provides that the amendments
to this section by that chapter do "not re-
lieve a person responsible for an oil termi-
nal facility, offshore exploration or pro-
duction facility, or a vessel that transports
crude oil, or a person who has control of a
hazardous substance, from the responsi-
bility for containing and cleaning up a
discharge of oi! or the hazardous sub-
stance as required by law."

For essentially similar language in con-
nection with the amendments to this sec-
tion by ch. 113, SLA 1989, see § 4, ch,
113, SLA 1989 in the Temporary and Spe-
cial Acts.

Sec. 46.08.060. Report to the legislature, (8) The commissioner
shall submit a report to the legislature not later than the 10th day
following the convening of each Tegular session of the legislatu re. The
report may include information considered significant by the commis-

sioner but must include:

1) the amount of money expended br the department under AS
y

46,08.040(2) during the preceding fisca

ear,

() the amount and source of money received and money recovered
by or on behalf of the dez%qrtment during the preceding fiscal year as

specified in AS 46.08.0

(3 a summary of municipal participation in the department’s re-

spanses that were funded

by the fund;

f (? a detailed summary of department activities in responses
unde

d by the fund durm?

receding fiscal year, including re-

the
sponse descriptions and sta eme_nps outlining the nature of the threat;

in this paragraph, "detailed" includes information describing each
personal services position and total compensation for that pasition,
each contract in excess of $20,000, and each purchase in excess of

000; and

(5) the projected cost to the_department for the next fiscal year of
moriitoring, operating, and maintaining sites where response has been

completed or i exPected to be continued. during the fiscal

ear.

_ As part of the department’s on-going identification efforts asso-
ciated with oil spill or hazardous waste Sites, the commissioner shall
include in the report under this section

the immediate and long-term threafs to the public health or

%?Al summary. of the sites identified by the department;
we

are or to the environment posed by these sites; and
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(3  the appropriate actions needed to abate these threats, and their
estimated cost, . _ _

ﬂc In addition to the departments rePort required under (? of this
section, the governor shall submit a report about use of the fund dur-
Ing the previoys fiscal year to the legislature nqt later than the 10th
day following the convéning of each reqular session of the legislature.
In’the report, the governor'shall describe in defail the governor’ use
of mangy from the tund, with separate explanations bAya%%n(%, of the
activities that were funded under the authority of AS 46.08.040(h).
gﬁ%gg)SLA 1986; am & 16, 17 ch 190 SLA1990; am § 29ch 191

The second 1990 amendment, effective
June 27, 1990, added all of the language
of paragraph (a)(4) following "threat."”

Effect of amendments. — The first
1990 amendment, effective September 24,
1990, inserted references to the depart-
ment throughout subsection (a), made an
internal reference change, and added sub-
section (c).

Sec. 46.08.070, Reimbursement for containment and cleanup.

(@ The commissioner shall seek reimbursement promptly under this
section, AS 46.03,760(e), or_federal law for the cost incurred in the
cI?anu% or containment of oil or a hazardous substance that has been
released.
_ Eb) The attorney general, at the request of the commissioner, shall
|mmed|ate(l)¥3 seek”t0 recover money expended by the department un-
der AS 46.08.005— 46.08.080 or other law to contain and clean yp oil
or a hazardous substance that has been released or to control the
threatened release of oil or & hazardous substance.

(©) The department may reimburse a municipality for actual ex-
penses, other than normal operating expenses, incurred in the abate-
ment ofa release or threatened release ofoil or a hazardous substance

|
(D), the municipality has entered into an agreement with the com-
missioner under AS '46.09.020(¢); and
() the commissioner determiries that the exRenses were for a nec-
essa&y emergency first response to a release or threatened release that
posed an immirient and substantial threat to the public health or
\évEXare or to the environment. '§ 1ch 59 SLA 1986, am § 1 2¢h 29

1989)

Rcvisor's notc9. — A reference to "AS
46.08.005 — 46.08.080" was substituted
for "this chapter" in (b) of this section in
1969 to rellect the enactment of AS
46.08.100 - 46.08.190.

Effect of amendments. — The 1989
amendment, effective May 12, 1989, sub-
stituted "shall immediately seek" for

"may seek" near the beginning of subsec-
tion (bl und deleted "before incurring the
expenses for which reimbursement is
sought" at the end of paragraph (cl(l).

Editor's notes. — Section 3, ch. 29,
SLA 1989 provides that this section is ret-
roactive to Mnrch 24. 1989.
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§ 46.08.075 Alaska Statutes Supplement § 46.08.075

Sec. 46.08.075. Liens against property as security for state ex-
enditures, (3) The state”has a lien for"expenditures by the state
rom the oil and hazardous substance release response fund or from
any other state_fund, for the costs of response, containment, removal,
or remedial action resulting from an oil or hazardous substance spill,
or, with respect to resBonse costs, the substantia) threat of a release of
oil or a hazardous substance against all Property owned by a person
who is determined by the commissioner to be liable for the expendi-
tures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. %607, or other
state or federal law. The lien includes interest, at the maximum rate
allowable under AS 45.45,010(2), from the date of the_expenditures.
The state may file an action n"a court of competent jurisdiction in
order to foreClose on the lien. _ _

(0) A lien established under this section against real property is not
effective until o _ - _

(1) a certificate of lien is recorded in the district recorder’s office for
the istrict in which the 1prope_rty IS located, describing the property
and stating the amount of the lien, the name_of the owper as grantor,
and, if known, the name of the person causing the oil or hazardous
substance release; and - _ _

. (2) the commissiongr sends a copy of the certificate of lien by certi-
fied mail return receipt requested, ‘or actually delivers a copy of the
certificate of lien, to the persons described in, (1) of this subsecfion and
to all other persons of record holding an interest in the property.

(©) When any. amount with respect to which a lien has been fe-
corded under this section has been paid or_reduced, the. commissioner
shall, upon request ofthe Jorop_erty owner, issue a certificate discharg-
ing or partially releasing the lien. That certificate may be recorded in
the office in which the certificate of lien was recorded.

d) The commissioner may, in tne commissioner’s discretion, re-
duce, discharge or partially release a lien under this section ifa bond,
or other security, ina form and an amount satisfactory to the commis-
sioner is posted. The hond or other security must include an amount
sufficient to cover the cost of execution, collection, or foreclosure, in-
cluding attorney fees. A reduction, discharge, or partial release may
not begranted “under this subsection if it would be contrary to the
Pubhc interest. When a lien is reduced, discharged, or partially re-
eased under this subsgction, the commissioner shall, at the requeést of
the property owner, issue a certificate to that effect. _

. (8). Aperson with an gwnership. interest in property against which a
lien”is recorded may bring an action in a_court of competent [jurISdIC-
tion to require that the lien be released. The lien may be released to
the extent of that person’s ownership interest if the Court finds that
the person is not liable for the expenses. incurred by the state in cgn-
nection with the costs of response, containment, removal, or remedial
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§ 46.08.110 Alaska Statutes Supplement § 46.08.130

Sec. 46,08.110. Response corps, (a? The division of emergenc
SEIVICES, Deﬁartment of Military and Veterans’ Affairs, shall establis
an oil_and hazardous substance response corps. . L

) The corps consists of volunteers who register with the division
and agree to be trained by the division in techiniques for containment
and cleanuP and to bé available on short notice to assist in
containment and cleanup consistent with the responsibilities assigned
to the corps under an applicable incident command system.

(©) Members of the corps are entjtled to per diem and expenses as
detérmined by the, division for training and tor days sRent I Service to
the state in containment and cleanup actions. (§'3 ch 113 SLA 1989;
am § 18 ch 190 SLA 1990)

Effect of amendments. — The 1990 tion (b) while substituting "division" for
amendment substituted all of the present "office" thrr-’ghout that subsection, and
language of subsection (a) preceding substituted "division" for "commissioner”
"shall" for "The office", added all of the in subsection (c).
language following "cleanup" in subsec-

Sec. 46.08.120. Response depots. The division shall maintain
emergency re?Ponse depots in areas of the state determined in the
plans prepared under AS 46.04.200 — 46.04.210 to be potential sites
of releases or threatened releases of oil or hazardous substances. The
depots shall be equped and staffed in a manner that ensures prompt
response_when containment and cleanup actions are necessary. @& 3
ch 113 SLA 1989; am § 19 ch 190 SLA 1990

Effect of amendments. — The 1990
amendment rewrote the first sentence.

Sec. 46.08.130. Duties of the office, (8) The office shall be pre-
Et%rnecde to respond promptly to a discharge of oil or a hazardous sub-

(b2 The office may respond upder (@) of this section to an oil or
hazdrdous substance _|scharqe only it: " _

(1) the oil discharge is a ca as(t)rS%omc oil discharge that constitutes
an émergency under AS 46.04.080(a); _

(2) the'discharge of oil or a hazardous substance is declared to be an
emergency under AS 46.03.665;

3) the “governor declares the discharge an emergency under AS

(4) the commissioner reasonably believes that there has been a dis-
charge of oil or a hazardous subStance, or that there is a potential
discharge of oil or a hazardous substance, and the discharge may
quath under (1) — (3 of this subsection; or _

(5) the commissioner reasonably believes that the d|schar(I;e or po-
tential discharge poses an imminént and substantial threat o public
health or welfare or to the environment.
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(©)  When the office or corps responds to_an oil or hazardous sub-
stance discharge under this section, its activities shall be qwded b
the relevant provisions of the incident command sgstem ]ﬁ)g icahle t
the tgpe ofdmchar&_e to which it Is responding. (§ 3ch LA 1989
am § 20 ch 190 SLA 1990)

Effect of amendments. — The 1990
amendment added suhsection (c).

Sec. 46.08.140. Emergency powers, (8) When the office has rea-
sonable grounds to belieVe that a release of oil or a hazardous sub-
stance has occurred or is threatened to occur which, in the judgment of
Its director, presents an imminent or present danger to the health or
welfare of the people of the state or ‘would resuft in or is likely to
result in irreversible or irreparable damage to the natyral resources
or envirgnment, and it appears. to be P_rerdICIa| to the Interest of the
people of the state to delay action until ap oppartunity for a hearln%
can he provided, state employees or members of the corps may, wit
permission of the director and without prior hearing, enter private
propertx for the purpose of containment or cIeanuP_.

(0) The property owner affected by a response action taken under
(@) of this section”has the right to be heard as soon as practicable and
to'present proofto the office that the containment or cleanup action is
unnecessary or that it is not necessary to enter the persons property
for the containment or cleanup action. (§ 3 ch 113 SLA

Sec. 46.08.150. Contracts. The office or the division, as applica-
ble, may enter into aPreem_ents with agencies of the state and federal
government, political” subdivisions, thé University of Alaska, or pri-
vate persons or entities to _ _

(1) provide the personnel, equipment, or other services or supplies
necessary to establish and maintain regional oil and hazardous sub-
stances depots and as necessary for résponse readiness;

2) train’ members of response corps; and _

conduct research into 0il and hazardous substances spill technol-
ogy; the office shall include in the research topics for which it conducts
of contracts for research, the research topics recommended to it by the
Hazardous Substance Spill Technology Review Council undef AS
4613120, (8 3 ch 113 SLA 1989 am’§ 21 ch 190 SLA 1990)

Effect of amendments. — The 1990
amendment rewrote this section. «
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§ 46.08.160 Alaska Statutes Supplement § 46.09.020

Sec. 46.08.160. Limitation of liability. The state, an employee of
the state, and a member of the corps are not liable for costs or dam-
ages as a result of actions taken under AS 46.08.100 — 46.08.190 in
résponse to a release or threatened release unless the actions taken by
the state, the employee, or the member of the corps constitute gross
negligence or intenfional misconduct. (§ 3 ch 113 SLA 1939)

Sec. 46.08.190. Definitjons. In AS 46.08.100 — 46.08.190
1) "corps" means the oil and hazardous substance response corps;
) "depots” means the oil and hazardous substance supply and
equipment storage depots; . . _
3) "division” means the division of emergency services, Depart-
ment of Military and Veterans® Affairs; _
"office” méans the oil and hazardous substfgé:()e) response office.

(8 3ch 113 SLA 1989 am § 22 ch 190 SLA

Revisor’s notes. — Paragraph (3) was Effect of amendments. — The 1990
enacted as (4). Renumbered in 1990. amendment added paragraph (3).

Chapter 09. Hazardous Substance Release Control.

Section Section
20. Containment and cleanup of a re- 30. Disaster emergencies
leased hazardous substance

Sec. 46.09.020. Containment and cleanup of a released haz-
ardous substance, () A person who causes a release of a hazardous
substance shall make ‘reasonable efforts to contain and clean up the
hazardous substance promptly after learning of the release, unless the
commissioner determines ~ _

_(1? after consulting the Environmental Protection Agency or apﬁrq-
priate_public safety agencies, that containment or cleanup is techni-
cally infeasible; _

that containment or cleanup would cause greater environmental
damagze than if the release were not containgd or cleaned up; or

(3 that containment or cleanulp would pose a greater threat to
human life or health than if the release were not contained or cleaned

The commissioner shall develop guidelines prescribing general
procedures and methods to be used in the containment and cleanup of
a hazardous substance. The guidelines shall be consistent with the
national contingency plan revised and republished under 42 U.S.C.

<) Ifthe commissioner determines that the containment or cleanup
ofa hazardous substance undertaken is made(%u_ate, the commissioner
may direct the person undertaking the containment or cleanup to
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_(1? after consulting the Environmental Protection Agency or apﬁrq-
prha e_p%thprsafety agencies, that containment or cleanug is techni-
cally infeasible;. _
(5 that containment or cleanup would cause greater environmental
dama%e than if the release were not containéd or cleaned up; or
hat containment or cleanuln would pose a greater threat to
human life or health than if the release were not coritained or cleaned

up. - . . .
p(e) The commissioner shall enter into agreement with the Environ-
mental Protection Agency, and may enter’into agreements with other
persons and municipaljties, in order to.

(1) facilitate a coordinated and effective hazardous substance re-

leasg response in the state; .
() provide for cooperative hazardous substance release notification

rocedures; or _ _
P (3 provide for cooperative review of hazardous substance release
éefg\onlsg%g)ontmgency plans submitted to the department. (& 2 ch 59

Editor’s notes. — This section is set
out above to correct a typographical error
in the main pamphlet.

Sec. 48.09.030. Disaster emergencies, The commissioner of envi-
ronmental conservation or the difector of the division of emergency
services, Department of Military and Veterans’ Affairs, may request
the governor to determine thaf an actual or imminent release of a
hazardous substance constitutes a disaster emergency under AS
26.23. Ifthe governor declares a disaster emergency under AS 26.23,
the commissioner and the division of emergency services. _Dei)ar_tment
of Military and Veterans’ Affairs, shall résponid appropriately .in the
relief of the emergency, in accordance with the relevant provisions of
the apﬁhcable mmdent)command system. (§ 2 ch 59 SLA 1986; am

§ 23 ¢ch 190 SLA 1990

Effect of amendments. — The 1990
amendment rewrote this section.
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Chapter 20. Civil Defense.

Section
40. Emergency powers of the governor

Sec. 26.20.040., Emer?ency powers of Ahe governor. In the
event of actual enemy atfack against the state the governor may. de-
clare that a state of émergency exists, and, during the period of time
that the state of emergency exists or continues, the governor haland
may exercise the additiorial emergency power .

) to enforce all laws and requlations relating to_civil defense and
assyhme (%wtect operational control ofall civil defense forces and helpers
In the state; _

ZI) to seize, take, or condemn propertx for the protection of the
public or at the request of the president, the armed torces or the civil
defense agency of the United States, including .

A) all means oftransportation and communication, except newspa-
pers and news Services,

all stocks of fuel of whatever nature; _
food, clothing, equipment, materials, medicines, and supplies;

facilities including buudm%s and plants; _ _

(3 to sell, lend, give, or distribute the fuel, food, clothing, medi-
cines, and supplies among the inhaDitants of the state and account to
the commissioner of revénue for funds received_for the property;

4 to make compensation for the gro%ert seized, taken, or con-
derned on the basis described in AS 26.20.045; _

(5) to perform and exercise other functions, powers, and duties that
are considered necessary to promote and secure the safety and protec-
tion of the civilian population. § 7 ch 131 SLA 191

Revisor's notes. — The term "commis- 1990 because the office of state treasurer
sioner of revenue" was substituted for does not exist.
"state treasurer” in (3) of this section in

Chapter 23. Disasters.

1. Alaska Disaster Act (88 26.23.020, 26.23.025, 26.23.040 — 26.23.C60, 26.23.080,
26.23.090, 26.23.110, 26.23.190, 26.23.195, 26.23.210, 26.23.215, 26.23.230)

2. Disaster Relief Fund (§8 26.23.300)

3. Fuel Emergency (§ 26.23.400)

4. General Provisions (§ 26.23.900)
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§ 2623020 Military Affairs and Veterans § 2623020
Article 1 Alaska Disaster Act.

Section Section
20. The governor and disaster emergen- 90. Grants to disaster victims
cies 110. Debris and wreckage removal in di-
25. The legislature and disaster emer- saster emergency or mnjor disaster
gencies 190. Emergency powers
40. Duties of the Alaska division of 195. Discharge response actions
emergency services 210. Relationship to civil defense laws
50. Financing 215. Relationship to other planning stat-
60. Local and interjurisdictional disaster utes
agencies and services 230. [Renumbered)

80. Disaster loans

Sec. 2623020. The governor and disaster emergencies,
fa) The governor is responsible for meeting the dangers presented by
disasters to the state and its people. , ,

(0) The ?overnor may Issue orders, proclamations, and regulations
necessary 1o carry out’ the purposes of this chapter, and amend or
1rcescmdftlem. These orders, proclamations, and regulations have the
orce of law,

. (©) Acondition of disaster emergency shall be declared by proclama-
tion of the %overnor if the governor finds that a disaster fias occurred
or that such an occurrence”is imminent or threatened. If the legisla-
ture,is not in session when a proclamation is issued, concurrently with
the issuance ofthe proclamation, a call shall be issued kgy the governor
to convene a special session of the legislature to consider ratification
of actions taken under this chapter. A call for a special session under
this section may be cancelled by the unanimous agreement of the
premdmg officers of the senate, house of representatives and the gov-
ernor betore the actual convemn% of the special session. If a special
session is held, actions taken by the governor under this chapter that
are not ratified by the legislature within 15days of its convenm_? ate
void. The disaster emer%ency s0 declared remains in effect until the
governor finds that the threat or danger has passed or the disaster has

een dealt with to the extent that emergency conditions no Ionqer
exist and the governor terminates the disaster emergency by procla-
mation; but a proclamation of disaster emergency doés ngt rémain in
effect for longer than 30 days unless renewed by the legislature. The
legislature, by concurrent résolution, may terminate a disaster emer-
gency at any time. All proclamations issued under this subsection
musf indicate the nature ofthe disaster, the area or areas threatened
or affected, and the conditions that have brought it about or which
make possible the termination of the disaster e_mer%ency.

.(d An order or proclamation issued under this chapter shall be
disseminated promptly by means calculated to bring its contents to
the attention of the general public and, unless prevented or impeded
by circumstances atténdant upon the disaster, promptly filed with the
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Alaska division of emergzency services, the lieutenant governor, and
the municipal clerk in the area to which it applies. _

(®) A proclamation of a disaster emergency activates the disaster
response and recovery aspects of the_ state, “local and_ inteijurisdic-
tional d|saster_emergenc|¥ plans apgl_lcable to the_political “subdivi-
sions or areas In quéstion, and. constitutes authority for the deploy-
ment and uge of any force to which the plan or plans apply and for use
or distribution of any supplies, egmpment, materials, and facilities
assembled, stock{nle , Or arranged to be made available under this
chapter or any other provision of law relating to disaster emergency
response.

_ () During the effective ﬁerlod ofa disaster emergency, the governor
is commander-in-chief of the organized and unorganized militia and of
all other forces available for emiergency duty. The governor may dele-
?ate or assign command authority by appropriaté orders or requla-

ons.

(©) In addition to any other powers conferred upon the governor by
law; the governor may, under this chapter, "

(1) suspend” the provisions of ang requlatory statute prescribing
P_rocedures for the conduct of state Qusiness, or'the orders, or re?ula-
lons of any state agency, if compliance with the provisions of the
statute, order, or regulation would prevent, or substantially impede or
delay, action necessary to cope with the disaster emergency;

?2} use all available resources of the state government'and of each
PO Itical subdivision of the state as reasonably necessary to cope with
he disaster emergency:; _

3) transfer personne| or alter the functions of state departments
and ‘agencies or units of them for the purpose of performing or facili-
tating” the performance of disaster emergency services; .

(4)subject to any applicable requirements for compensation under
AS 26.23.160, commandeer or utilize any private prop_ert}/,_except for
all news media other than as specifically provided for in this chapter,

If the governor considers this necessary to cope with the disaster
emergency; _ _
gdlre}(/:t and compel the relocation of all or part of the population
from, any stricken or threatened area in the state, if the ?overnor
considers relocation necessary for the preservation of life or for other
disaster mitigation purpose; _ o

) prescribe routes, modes of transportation, and destinations in
connection with necessary relocation;

(7) control ingress to and egress from a disaster area, the movement
of gersons within the area, and the occupancy of premises in if;

'3) suspend or limit the sale dl_spensm%, or fransportation of alco-
holic beverages, firearms, explosives, and combustibles:

make provisions for the availability and use of temporary emer-
gency housing,
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10) allocate or redistribute food, water, fuel, or cIothingi; and
use money from the oil and hazardous substance release re-
gponse fund, established b)( AS 46.08.010, to respond to a declared
Isaster emergency related to an oil or hazardous substance discharge.
I8 3 ch 104 SLA"1977, am § 1ch 190 SLA 1990)

Effect of amendments. — The 1990
amendment added pa/agraph (g)(ll).

Sec. 26.23025. The legislature and disaster emergencies.
@ The provisions of this section applx when the governor declares a
condition of disaster emergency under AS 26.23.020(c) and in response
to the disaster the governor ‘proposes to expend _

(1) more than $1,000,000 of the assets of the disaster relief fund

under AS 26.23.300(b); _ _
2) more than $500,000 of the assets of the disaster relief fund un-

der “AS 26.23.300f(c); o _
an amount from the disaster relief fund that exceeds the unallo-

cated balance of the fund. - _

(b) When the %over_no_r declares a condition of disaster emergency
while the legislature is in session, concurrently with the issuance of
the proclamation the governor shall Prepare and deliver to the presid-
ing officers of the legislature and to the Fersons who chair the finance
committees in_each” house of the legislature

(1)a financing plan. reIa_tl_n% 1o the source or sources of money
available from sources identified in AS 26.23.050(b) that the governor

proposes to use to cope with the disaster; or
(8) a supRIerg_entaI appropriation to provide money necessary to
p

cope with the disaster. N _

((_:? When the ?over_nor declares.a condition of disaster emergency
while the Ie(tusla ure is not in session, concurrently with the isstiance
of the disaster emergency proclamation the governor shall

-9)- convene a special session of the legislature under this subsection
within five days unless the presidingofficers of both, the house of
representatives and the senate agree that a special session should not
be convened and so advise the ‘governor in writing; and

82) prepare and deliver to the presiding officers of the legislature
and to the persons who chair the finance committees in each nouse of
the Ieglsl_ature_ _

A) 3 financing plan relat!ng to the source or sources of money
available from sources identified in AS 26.23.050(b) that the governor
proBoses to use to cope with the disaster; or

(B) a. supplemental appropriation to provide money necessary to
cope with the disaster. = _ _

(d) Ifthe declaration, of a disaster emergency occurs while the Ie?|s-
|ature is in session, or ifa special session’is héld, actions taken by the
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governor under this chapter that are not ratified by a concurrent
Fesolution adoPte_d during that session arg void., _

6). Ifthe legislature does not convene in special session under (cKl)
of this section, the governor may act under this chapter in a manner
that Is consistent With the financing plan_ submitted. _

(0 The legislature, by concurrent Tesolution, may terminate a di-
saster emergency at any time. (8 2 ch 178 SLA 19%0)

Effective dates. — Section 2, ch. 178,
SLA 1990, which enacted this section took
effect on September 19, 1990,

Sec, 26.23.040. Duties of the Alaska division of emergency
services, (@) The Alaska division ofemergency services shall Rrepare
and maintain a state emergency plan and ke@p it current. The plan
may include provisions for o
d_(X)tpreventlon and minimization of injury and damage caused by

isasters; _ _

2) prompt and effective response to disasters;

_emerge_nc?/_ relief; _ . S _

identification ofgeo?rapmcal areas, municipalities, cities or vil-
lages especially vulnerable 1o a disaster;

recommendations for

zoning, building, and other land. use controls;

safety measures for securing mobile homes or other nonperma-
nent or semi-permanent structurés; and _ o

%C) other preventive and preparedness measures designed to elimi-
nate” or reduce disasters or their impact;. _

I(6) assistance to local officials in designing local emergency action

afs, L :

: (7,2 authorization and procedures for the construction of temporary
works designed to protect against or mitigate danger, damage, or loss
from a disaster; _

9) organization of manpower and chains of command; . .

coordination of federal, state, and local disaster activities:
) coordination of the state emergency plan with the disaster
plans of the federal government; and _

(11) other matters necessary to carry out the purposes of this chap-

. The Alaska division ofemergency services shall play an _mte?ral
part'in the development and revision oflocal and inteijurisdictiona
disaster plans prepared under AS 26.23.060. To this end, it may em-
ploy or otherwise secure the services of professional and technical
personnel capable of providing expert assistance to political subdivi-
sions, their disaster agencies, and inteijurisdictional planning and
disaster agencies. These personnel shall consult with political subdivi-
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sions and agencies on a re?ulur basis and shall make Held examina-
tions of the areas, circumstances, and conditions to which particular
local and inteijurisdictional disaster plans are intended to upply and
may suggest Or require revisions.

(é In pr_eparm? and maintaining the state emergency plan, the

Alaska division ofemergency servicgs shall seek the advice and assis-
tance of local governmet, business, labor, industry, agriculture, civic
and volunteer or?anlzatmns and community leaders. In advising local
and inteijurisdictional agencies, the office shall encourage them also
to seek advice from theSe sources. _ _
. (0) The state emergency plan or any part of it may be incorporated
in regiul_atlons or ordérs of the Alaska division of emiergency services.
Regulations and orders of the Alaska division of emergency services
have the force and effect of law. _

e) The Alaska division of emergency services shall . N

. (D) determine requirements of the state and its political sybdivi-
sions for food, clothing, and other necessities in the event of a disaster
emergency; . : . .

(2_)gprogure and pre-position supplies, medicines, materials, and
equipment, . o
_ (3)D adopt standards and requirements for local and interjurisdic-
tional disaster [nlans;_ o ,

perigdically review local and_mteulur_lsdmtmnal_ disaster plans;

establish and operate, .or assist PO itical subdivisions, their di-
saster agencies, and inteijurisdictional disaster agencies to establish
ang_operate, training programs; e

(0 plan and make arrangements for the availability and use of any
private facilities, services, and property and, if necessary and if in fact
Used, Browde for payment for use under terms and coriditions agreed
upon by the parties; _ . _

_ (1) establish a register of persons with types of training and skills
important in disastér prevention, preparedness, response, and recov-
ery, . .

SB)prePa[e, for issuance by the governor, orders, proclamations,
ang requlations as necessary Or appropriate in coping with disasters;

(9 cooperate with the federal government and_an){1 public or private
a?ency or entity in achieving any purpose of this chapter and'in im-
D edmentmg pragrams for disaster prevention, preparedness, response
ang recovery; . _

(10) de_ve%p and carry out procedures and policies to effectively
employ disaster relief' funds made available by the governar’s authof-
ity or by special legislative action; these procedures shall include ap
plication and documentation by disaster victims qr applicants, review,
verification and funding approval, and processing of appeals;

(10) do other thmﬁ;s necessary 057proper for the implementation of
this Chapter. (8 3ch 104 SLA™1977; am 3, 4 ch 178 SLA 19%0)
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Effect of amendments. — The 1990
amendment, in subsection (a), made sty-
listic changes in paragraph (5), deleted
former paragraph (8) relating to prepara-
tion and distribution of catalogs or ex-
tracts listing assistance programs, and re-
designated former paragraphs (9) through
(12) as present paragraphs (8) through
(11); and in subsection (e), deleted former
paragraph (5) relating to provision for mo-

Sec. 26.23050. Financing,

and declared to_be the policy ofgn

Alaska Statutes Supplement

e state, that funds to mee

§26.23.060

bile support units, deleted former para
graph (7) relating to surveys, deleted for
mer paragraph (10) relating to registra
tion of certain equipment and housing, re
designated former paragraphs (6), (8), (9)
and (11) through (14) as present para
graphs (5) through (11), and deleted "an(
public information" following "training'
in present paragraph (5).

It is the intent of the Ie?|dslatuge
Isaster

emergv\nmes will always bé available.

henever, and to the extent that, money is needed to cope with
a saster the first recourse shall be to' money reqularly appropriated
to state and local agencies, The second recoursé shall be'to money
available in the disaSter relieffund or, for oil or hazardous substances
discharges, the oil and hazardous substance release response fund, as
the governor determines appropriate. It money available from these
sourCes Is insufficient, and"if the governor finds that other sources of
money to cope with the disaster are not available or are insufficient
t e 9overnor may, notwithstanding the limitations imposed by AS

1 transter and spend money apPropnated for other purposes; or
borrow money for a term not to” exceed two years,

¢) Nothing in thls section limits the governor’s authonty to apply

for, Teceive, admlnlster and spend grants, gn‘ts or payments from any

source, 0 a| |n |saster %eventlon pregare ness, response, or recov

& (%990 S Lo am 35 ¢

Effect of amendments. — The first
1990 amendment, in subsection (b), sub-
stituted "money" for "funds' in the first
and second sentences and substituted the
language beginning "the limitations im-

any Imitation imposed by AS
37.07.080(e) transfer and spend money
appropriated for other purposes or, m situ-
ntions involving natural disasters, borrow

from the United States government or
other public or private sources for a term
not to exceed two years" at the end of the
third sentence,

The second 1990 amendment, in the sec-
oncj sentence of subsection (b), inserted
« for oil or hazardous substances dis-
eh ..and ..the governor determines".

Sec. 26.23.060. Local and |nterg)ur|sd|ct|onal disaster a?enmes

and services, (3) Each Poblltlcal Slé
e serve

jurisdiction of, and shal

division in the state is within the
by, the Alaska division of emer-

gency services. A municipa |tg|also may be served by a local or inte-

Junsdlcuonal agency responsi
nation of response.

a fb%al

e for disaster preparedness and coordi-

Each borou h may maintain a disaster agency, or parhmPate in
or mteuuns ictional disaster agency which, except as o

her-
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2 EE{%%%%; \é\g%ierepr&\)/riggghin this chapter, has jurisdiction over and serves the
Brent and heusing e Sc) Each Poli'tical subdivision that does not have. a disaster agency
O st Rt and"has not made arrangements to secure Qr participate in the ser-

o et vices of a disaster agency shall desqnate, a liaison officer to facilitate
1_blowing "training” the cooperation and protection of that political subdivision in the work

©- of disaster prevention, preparedness, response, and recovery.
(@ The principal executive officer of each political subdivision in

of the leqislature the State shall _notifK the Alaska division of emergency services of the
S 10 mee?disastef manner in which the political subdivision is providing or securing
disaster planning and ‘intends to é)rowde Or secure erergency ser-
Jeded to cope with vices, identify the person who heads the agency from which the ser-
arly appropriated vicesare or will be obtained, and furnish additional information relat-
han/ 68 0 money ing 1o the services as the Alaska division of emergency services re-
irdous substances QUITES. e
response fund. as (®) Each local and inteijurisdictional agency shall prepare and keep
liable from these current a local or inteijurisdictional disaster emergency plan for its
- other sources of e .
are insufficient (@ The local or mteguns_dlctlonal disaster agency, as the, case may
Imposed by As be, shall prepare and dlistribute to all appropriate officials in written
form a clear and complete statement of the emer enc¥7respon3|b|l|t|es
Ner purposes; or of all local agencies and officials. (§ 3ch 104 SLA 1977, am & 6, 7ch
J 178 SLA 1990)
tmhgﬁ%gyfggrgpaﬂy Effect of amendments. — The 1990 beginning of the second sentence of sub-
F;Orgsgrchecg\?g for “An ncorporated municivality” at the  anvisont for "ciy in subsention .
Sec. 26.23080. Disaster loans. Whenever, at the request of the
governor, the President has declared a major disaster to exist in this
& government o state, the %overnor ma . . L
"at the end of the 1) uponthe governor’s determination that a political subdivision of

the State will suffer a substantial loss of tax and other revenue from

't?(;ger('g)in"gggftgg- the disaster and has demonstrated a need for financial assistance to
i substances. dis- perform its ?overnmental functions, apply to the federal government,
raor determines”. on behalf of the political subdivision, for a loan; the governor may

receive and disburse the proceeds of any approved loan to any appli-
cant political subdivision;

Her gences (2) determine the amount needed by any applicant political subdivi-
- - sionto restore or resume its governméntar functions, and to certify the
dis witin the o fes t al functions, 4nd {0 certy t
ocal of inter- amount to the federal ?overnment; _
sand coordi- (3) recommend to the Federal (I;overnment, baged upon review by the
overnor, the cancellation of all or any part of repayment when, for
larticinate in e first three full fiscal years following the major disaster, the reve-
ot aspother— nue of the political subdivision is insutficient to meet its operating
expenses, including additional disaster-related expenses of a munici-

® il
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pal operation character. (83 ch 104 SLA 1977; am 88 ch 178 SLA
1990)

Effect of amendments. — The 1990 the section and deleted a provision at the
amendment substituted "political subdivi- end of paragraph (2) limiting the applica-
sion" for "local government” throughout tion amount.

Sec. 26.23.090. Grants to disaster victims, (@) Whenever the
President, at the request of the governor, has declared a major disas—
ter to exist in this state, the governor may

(D) upon the governor 3 determination that financial assistance is
essential to meet disaster-related necessary expenses or serious needs
of individuals or families adversely affected by a major disaster that
cannot be otherwise adequately met from other means of assistance,
accept a grant by the federal government to fund that financial assis—
tance, subject to the terms and conditions that may be imposed upon
the grant;

(@ enter into an agreement with the federal government, or any
officer or agency of it, pledging the state to participate in the funding
of the financial assistance authorized in (1) of this subsection, in an
amount not to exceed 25 per cent of the assistance and, ifstate funds
are not otherwise available to the governor, to accept an advance of
the state 3 share from the federal government to be repaid when the
state is able to do so.

(b) The governor is authorized to make financial grants to an indi—
vidual or family to meet disaster-related necessary expenses or seri—
ous needs of individuals or families adversely affected by the disaster
that cannot otherwise adequately be met from other means of assis—
tance. The governor may make a grant to an individual and family
under this subsection as follows:

() when the President declares a major disaster, the governor may
make a grant of an amount whose total of federal and state shares
does not exceed the maximum amount authorized by 42 U.S.C. 5178(0
for grants payable to individuals and families;

(2 when the President does not declare a major disaster but the
governor declares a disaster emergency, the governor may make a
grant of an amount not to exceed $5,000.

© [Repealed, § 18 ch 178 SLA 1990.] g3 ch 104 sLA 1977; anm
839, 18 ch 178 SLA 1990)

Effect of amendments. — The 1990 snster” in the first sentence of subsection
amendment deleted "the total of federal (b); added the second sentence of subsec-
and state shares not to exceed $5,000” lol- tion (b); and repealed subsection (c). which
lowing "financial grunts" and "in any sin- penalized fraudulent or wilful misstate-
gle major disaster declared by the presi- menls of fact in connection with financial
dent following individual or family and assistance applications,
substituted "the disaster" for "a major di-
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Sec. 26.23.110. Debris and wreckage removal in disaster
emergency or major d|SaSter, (@ When the governor has declared a
disaster emergency, or the President, at the request OT the governor,
has declared a major disaster or emergency to exist in this state, the
governor may

"Il through the use of state agencies, clear from publicly or pri—
vately owned land or water, debris and wreckage that may threaten
public health, safety, or property;

12) apply for and accept funds from the federal government and use
those funds tomake grants to a political subdivision for the purpose of
removing debris or wreckage from publicly or privately owned land or
water.

<b) Authority under (a)(1) of this section may not be exercised un—
less the affected political subdivision, corporation, organization, or
individual unconditionally authorizes the removal of the debris or
wreckage from public and private property and, in the case of removal
of debris or wreckage from private property, first agrees to indemnify
the state government against claims arising from the removal. (83 ch
104 SLA 1977; am 8810, 11 ch 178 SLA 1990)

Effect of amendments. — The 1990 paragraph (a)(2) and "political subdivi-
amendment substituted "a political subdi- sion" for "local government" in subsection
vision" for "any local government" in (b).

SeC. 26.23.190. Emergency POWEIS, () If entry is reasonably
necessary to actually alleviate or prevent the disaster, all persons
authorized to carry out emergency measures directed under the provi—
sions of AS 26.23.010 - 26.23.220 shall be accorded free access to all
public and private land and public buildings within the areas speci-
tied, and are authorized to enter them and to perform work and take
measures that are appropriate withoyt the consent of the owners of
the land or buildings.

(M) When performing responsibilities assigned to it under an inci—
dent command system established under this chapter, AS 46.04.200 -
46.04.210, or AS 46.13, the Alaska division of emergency services
may, ina situation involving an actual or imminent discharge ofoil or
a hazardous substance, issue an order directin™pc-rsons and govern—
mental agencies to take action the division believes necessary to carry
out its assigned responsibilities. (3 ch 104 SLA 1977; am &3 ch 190
SLA 1990)

Revisor's notes. — In 1390, in this see- Effect of amendments. — The 1990
tion a reference to AS 26.23.010 — umendment added subsection ibl.
26 23.220 was substituted for "this chap-

ter" to reflect the enactment of Articles 2
and 3 by ch. 178, SLA 1990.
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Sec. 26.23.195. Discharge response actions, (@ The Alaska di—
vision of emergency services shall perform the responsibilities as—
signed to itunder an incidentcommand system established under this
chapter, AS 46.04.200 - 46.04.210, or AS 46.13 in a state response to
a release or threatened release of oil or a hazardous substance.

() The Alaska division of emergency services may contract with
persons to provide personnel, including members of the er ergency
response corps, to assist them with a nongovernmental response to a
release or threatened release of oil oi a hazardous substance.

(©) Within the limit of appropriations made specifically for the pur—
pose, the Alaska division of emergency services may assist persons
with mobilization of personnel and resources, communications, trans—
portation planning, and other logistics involved in a nongovernmental
response to a release or threatened release of oil or a hazardous sub—
stance when todo sowould be consistent with the duties assigned to it
under an incident command system established under this chapter,
AS 46.04.200 - 46.04.210, or AS 46.13. (84 ch 190 SLA 1990)

Effective dates. — Section 4, ch. 190,
SLA 1990, which enacted this section,
took effect on September 24, 1990.

Sec. 26.23.210. Relationship to civil defense laws, (@ AS 26.20
(civil defense) applies to preparedness, response, and recovery from
disasters caused by enemy attack and other hostile military or para—
military action.

() The provisions of this chapter, other than AS 26.23.130, apply to
preparedness, response, and recovery in cases of natural and man-
made disasters other than disasters listed in (a) of this section. (8 3 ch
104 SLA 1977; am 812 ch 178 SLA 1990)

Effect of amendments. — The 1990 tion (b), deleted "nonmilitary” before
amendment divided the section into sub- "manmade" and added "other than disas-
sections; made a stylistic change at the ters listed in (a) of this section" at the end.
beginning of subsection (a); and in subsec-

Sec. 26.23.215. Relationship to other planning statutes. To the
extent that the state emergency plan, inteijurisdictional plans, and
local plans prepared under this chapter relate to action required to
avert damage frcm a release ofoil or a hazardous substance, the plans
must be substantially equivalent in relevant respects to the local
emergency plans prepared under AS 46.13 and the state and regional
master plans prepared by the Department of Environmental Conser—
vation under AS 46.04.200 — 46.04.210, use the same incident com—
mand systems used in those plans, and be approved by the Alaska
State Emergency Response Commission under AS 46.13.045. (85 ch
190 SLA 1990)
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Sec. '26.23.230. [Renumbered as AS 26.23.900.]
Article 2 Disaster Relief Fund.

Sec. 26.23.300. Disaster relief fund, (@) There is in the Office of
the Governor a disaster relief fund. The Department of Revenue is
custodian of the fund.

(b) Subject to the restrictions of (d) of this section, the governor
may, without additional legislative authorization, expend not more
than $1,000,000 of the assets of the disaster relief fund for the follow—
ing purposes:

(D) to implement provisions of law relating to disaster relief in the
case of a disaster;

(2) to alleviate the effects of a disaster by making grants or loans to
persons or political subdivisions on terms the governor considers ap—
propriate or by other means the governor considers appropriate.

(©) Subject to the restrictions of (d) of this section, the governor
may, without additional legislative authorization, expend during a
fiscal year not more than $500,000 of the assets of the disaster relief
fund to prevent or minimize the effects of an event that occurs in the
state and that, in the determination of the governor, poses a direct and
imminent threat of a disaster of sufficient magnitude and severity to
justify state action.

() The governor shall present to the legislature an annual account—
ing of money expended from the disaster relief fund.

(e The governor shall adopt regulations to carry out the provisions
of this section. (8 17 ch 178 SLA 1990)

Effective dates. — Section 17, ch. 178,
SLA 1990, which enacted this section,
took effect on September 19, 1990.

Article 3. Fuel Emergency.

Section
«100. Fuel emergency fund
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Sec. 26.23400. Fuel emergency fund. There is established in the
Office of the Governor the fuél emiergency fund. When the governor
determines that a shortage of fuel is sufficiently severe to fustlfy state
assistance, the governor'may make a grant from the fue e_mer?enc
fgnd to a political subdivision to purchase emergency supplies of fuel.
(3 17 ch 178 SLA 190)

Effective dates. — Section 17. ch. 178,
SLA 1990, which enacted this section,
took effect on September 19, 1990.

Article 4. General Provisions.

Section
900. Definitions

Sec. 26.23900. Definitions. In this chapter _
(1) "disaster” means the occurrence or imminent threat of wide-
spread or severe damage, |nAury, or loss of |ife or property resulting
from a_natural or man-made Cause, mcludln? _
(A) fire, flood, earthquake, landslide, mudslide, avalanche, wind-
drivén water, weather condition, tsunami, volcanic activity, epidemic,
air contamination, bllgiht,_mfestatmn, explosion, riot, or’shortage of
food, water, fuel, or clothing; _
(B) the release of oil or a hazardous substance, if the release re-
quirés prompt action to avert environmental dang_er or damage; and
(C) equipment failure, if the failure is not a predictably fr_e(iuent or
(r)ercgrrgrr;% gr\]/_ent or preventable by adequate equipment maintenance
() "disaster emergency” means the condition declared by ?_rocla-
mation ofthe governor ordeclared b}/ the principal executive officer of
S_poltmcal subdivision to designate the imminence or occurrence of a
isaster; L
(3 "emergency” has the meaning given in 42 us.c. 5122,
1) "major disaster” has the meaning given in 42 u.s.c. 5122
"political, subdivision” means
a municipality; .
an unincorporated village; or
another unit of local government; _
"temparary housing” has the meaning given in the federal Di-
aster Relief ACt as amended: N
"unorganized militia” means all persons com r|3|8g that compo-
of the militia of the state, as described in AS 26 05.010. (8 3'ch
SLA 1977: am § 49ch 74 SLA 1985; am § 4 ch 59 SLA 1986; am
ch 5SLA 1987; am & 13— 16 ch 178 SLA 1990)
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY
Offered:

Referred:

Sponsor(s): SENATORS ZHAROFF, Sturgulewski

A BILL
FOR AN ACT ENTITLED
1 "An Act concerning the exercise of authority by and the recovery of damages by the state
2 and its municipalities and villages in matters relating to environmental conservation, and
3 relating to the liability of villages for environmental response actions and to state assistance
4 to municipalities and villages for expenses for prevention and abatement of environmental
5 degradation; and providing for an effective date."

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
7 *Section 1. AS 29.35.020(b) is amended to read:

8 (b) A municipality may adopt an ordinance to exercise a power authorized bv this
9 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the
10 ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may
11 be exercised inside the boundaries of another municipality, the approval of the other municipality
12 must be given by ordinance, and before a power authorized bv this subsection mav he
13 exercised inside a village, the governing bodv of the municipality shall notify and consult

1 CSSSSB 2( )
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1 with the village council concerning the proposed exercise of the power. A municipality
2 intending to exercise its authority under this subsection shall act bv ordinance, and mav
3 adopt an ordinance under this subsection to

4 (1) protect its water supply and watershed: or

5 (2) contain, clean up, or prevent the release or threatened release of oil or
6 a hazardous substance that mav pose an imminent or substantial threat to persons.
[ property, or natural resources within the municipaiitv's boundaries; however, this
8 paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
9 to regulate exploration, development, production, or transportation of oil, gas, or minerals

10 in a manner inconsistent with the state’s management of those resources™when the state is
11 the owner of the land, tideland, or submerged landJ the ordinance adopted must be consis-

12 tent with a regional master plan for the region in which the municipality is located if a plan

13 has been prepared bv the Department of Environmental Conservation under AS 46.04.210;

14 in this paragraph, “natural resources" has the meaning given in AS 46.03.826.

15 *Sec. 2. AS 29.35.020 is amended by adding a new subsection to read:

16 (e) In this section, “village"

17 (A) means the area within a five-mile radius of the village post office or,
18 i there is no post office, another site designated bythe commissioner,

19 (B) does not include an area described in (A) of this paragraph that is
20 within a city or another village.

21 *Sec. 3. AS 29.35.200 is amended hy adding a new subsection to read:

22 (d) Afirst class borough that exercises power necessary to contain, clean up, or prevent
23 a release or threatened release of oil or a hazardous substance, and exercise a power granted to

24 a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner

25 that is consistent with a regional master plan for the region in which the borough is located if

26 a plan has been prepared by the Department of Environmental Conservation under AS 46.04.210.

27 *Sec. 4. AS 29.35.210(a) is amended by adding a new paragraph to read:

28 (13) contain, clean up, or prevent a release or threatened release of oil or a
29 hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,

30 or AS 46.09; the borough shall exercise its authority under this paragraph in @ manner that is
31 consistent with a regional master plan for the region in which the borough is located if a plan

£SSSSB 25( ) 2.
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J has been prepared by the Department of Environmental Conservation under AS 46.04.210.
2 * Sec. S. AS 29.35.220 is amended by adding a new subsection to read:

3 (e) A third class borough may by ordinance exercise power necessary to contain, clean
4 Up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a
5 power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
6 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
[ exercise its authority under this subsection in a manner that is consistent with a regional master
8 plan for the region in which the borough is located if a plan has been prepared by the
9 Department of Environmental Conservation under AS 46 04.210.

0

10 * Sec. 6. AS 29.60 Is amended by adding new sections to read:

1l ARTICLE 6. OIL AND HAZARDQOUS SUBSTANCE MUNICIPAL

12 IMPACT ASSISTANCE.

13 Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that
14 amajor release of oil or hazardous substances into the environment presents a real and substantial
15 threat to the economy and public welfare of the municipalities and villages that are affected hy
16 the release and the resultant activities to contain and clean up the release.

17 (b) The legislature concludes that it is in the best interest of the state and its ciuzens to
18 provide a readily available fund for the payment of the expenses incurred by municipalities and
19 villages to mitigate the social and economic effects that arise out of a major release of oil or
20 hazardous substances and resultant cleanup activities.

21 (c) Itis the intent of the legislature and declaredto be the public policy of the state that
22 money to defray the cost of social and economic effects on municipalities and villages arising
23 from a major release of oil or a hazardous substance and resultant cleanup activities and to pay
24 for efforts to abate that major release will be immediately available upon the declaration by- the
25 governor of a disaster emergency relating to the release, 'j't, .1 f A*
26 Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a?lf a releaseTfcr*
21 oil or a hazardous substance has been proclaimed a disaster emergency by the governor under
28 AS 26.23.020, the commissioner may use money from the oil and hazardous substance release
29 response fund to make grants to a municipality or village that is affected by the release or by the
30 response to the release and that demonstrates that the release or response to the release involves
3l extraordinary expenditures that are beyond the reasonable capability of the municipality or village
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1 to meet from the municipality’s or village's current revenue sources.

2 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
3 subject to agreement with the commissioner of environmental conservation as to the amount of
4 money in the fund that may be used by the department to make grants, the commissioner may
5 expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
6 reserve or of the unrestricted balance of the fund for grants authorized under this section. I the
[ commissioner and the commissioner of environmental conservation do not agree on the amount
8 of money in the fund that may be used by the department to make grants under AS 29.60.500 -
9 29.60.599, the governor shall make the determination.

0

1 (c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer of money
1l between appropriations, when the commissioner and the commissioner of environmental

12 conservation have agreed to the amount of money in the fund that may be used by the

13 department to make grants, or when that determination has been made by the governor, the

14 commissioner of environmental conservation shall promptly transfer that amount to the
15 department for use under AS 29.60.500 - 29.60.599.

16 (d) For money that has been transferred under (c) of this section, if within any one-year
17 period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -

18 29.60.599, the commissioner shall, at the direction of the governor or the request of the
19 commissioner of environmental conservation, retum the unexpended amount transferred under
20 (c) of this section to the fund.

2 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
22 under AS 29.60.510 may be made only

23 (1) for a service, including all incicental administrative costs related to the
24 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
25 containment, or removal of oil or a hazardous substance and that relates to

26 (A) subsistence resource protection to ensure the continued viability of
21 fish, wildlife, and other resources on which the residents of the municipality or village
28 rely for subsistence needs;

29 (B) alleviation or mitigation of acverse social or cultural effects;

30 (C) public health and welfare needs, including hospital, clinic, and
3 emergency medical services; alcohol, drug abuse, and mental health services; family

CSSSSB 25( ) n
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1 support services; and theoperation ofwaste disposal systems  and waterquality
2 improvement systems;
3 (D) public safety needs, including police protection, search and rescue, and
4 fire protection;
5 (E) public utility needs, including the operation of electric generating
6 plants and distribution systems, wStersupply systems, telephone  systems,and  fuel
[ distribution systems;
8 (F) housing and office needs;
9 (G) transportation needs;
10 (H) public administration needs, including the value of the time of staff
11 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
12 remove oil or a hazardous substance; and
13 (I) planning needs, including the value of the time of staff and
14 administrative personnel necessary to coordinate efforts with other govemnments to
15 prevent, abate, contain, and remove oil or a hazardous substance; and
16 (2) to compensate the municipality or village for
17 (A) the reduction of revenue attributable tothe release ofthe oil or
18 hazardous substance; and
19 (B) the costs of projects or activities that are delayed or lost because of
20 the efforts of the municipality or village responding to the release or associated with the
21 containment or cleanup of oil or the hazardous substance,
22 (b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may . /
23 not be used for a capital improvement, as that term is defined by AS 46.08.900(1)./* ygw
24 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
25 determining whether an expenditure or proposed expenditure by a municipality or village is
26 eligible for a grant under AS 29.60.510, the department shall consider
21 (1) the degree to which the effect on the municipality or village is directly caused
28 by the oil or hazardous substance release or the response to the release;
29 (2) the availahility of money to the recipient from other sources that can meet the
30 costs of providing the functions or services; and
31 (3) the severity of the effect addressed in the grant application.
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(b) The department may reject an application for a gran: under AS 29.60.510 or approve
an application for a grant in an amount that is less than the amount requested by a municipality
or village if the department determines that payment of the amount requested is not warranted
under (a) of this section,

() The department shall adopt, by regulation, criteria by which to rank all or a portion
of applications for the purpose of establishing the priority order of awarding grants if money
requeste by eligible municipalities and villages under this section exceeds the amount available.
The criteria must be based on the elements set out in (a) of this section. |f the total amount of
money requested by eligible n jnicipalities and villages under this section exceeds the amount
available, die department shall rank applications for the purpose of establishing the priority order
of awarding grants in accordance with the requlations.

Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES. A
municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates
or to retire its existing bonded indebtedness

Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
and expenses of grants made under AS 29.60.510, and shall develop procedures governing the
expenditure of, and accounting for, money expended.

Sec. 29.60.560. REPORT TO THE LEGISLATURE. The commissioner shall submita
report to the legislature not'Tafer™ than the 10th day follptfur.g the convening of each regular
session of the legislature. The report may include iriformation consicered significant by the
commissioner but must include ~ # A A

(1) the amount of money friended under AS 29.60.510 during the preceding

fiscal year; and
(2) adetailed sumjpary of department actiVkigsjn administering the grant pr-ogram

during the preceding* fiscgLyear.

Sec. 29.60.570. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each
disaster emergency declared by the governor under AS 26.21020 hased on a release of oil or a
hazardous substance, the commissioned after consulting with and securing the written approval

of the attorney general, shall
(1) make an assessment of the social and economic effects of the release of the

oil or hazardous substance:

CSSSSB 25( ) 6
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(2) develop a plan to
(A) recover the cost of release-related expenditures; and
(B) mitigate the social and economic effects of the release of the oil or
hazardous substance on the municipalities, the villages, and the region in which the
discharge occurs;
(b) The commissioner may make the assessment and plans required by (a) of this section

by
(1) using staff of the department;
(2) contracting with a municipality or other entity; or
(3) authorizing amunicipality or other entity to perform that work and supporting
that effort by a grant,
(c) Only one assessment and one plan may be completed under this section for esch
declaration of a disaster emergency. cav/Sy]
(d) The commissioner may pay the costs of the assessment|md”plan”from money
available in the fund., YA vO/

Sec. 29.60.580. REGULATIONS.  The commissioner and the commissioner of
environmental conservation shall jointly develop and adopt regulations that are necessary to
implement the purposes of AS 29.60.500 - 29.60.599.

Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,

(1) "containment and cleanup" has the meaning given in AS46.08.900;
(2) "disaster emergency" means a disaster declared by the governor under

AS 26.23.020;
(3) "“fund" means the oil and hazardous substance release response fund

established by AS 46.08.010;
(4) "hazardous substance," "oil," and "release” have the meanings given in
AS 46.08.900;
(5) "service"
(A) means a function performed or service provided by a municipality
under a duty or power authorized by this title or by another provision of law authorizing
« a municipality to perform functions or provide services, or a comparable function

performed or service provided by a village;
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1 (B) includes functions not previously performed and services not
2 previously provided by the municipality or village;

3 (6) "village" means each of the following inthe unorganized borough or within
4 a borough if the power, function, or service for which a grant application is submitted under
5 AS 29.60.500 - 29.60.599 is not exercised or provided by the borough on an areawide or
6 nonareawice basis at the time the grant application is submitted, if the village has irrevocably
[ waived, in a form approved by the Department of Law, any claim of sovereign immunity that
8 might arise in connection with the use of grant money under this chapter, and if the village has
9 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
10 Reorganization Act);
11 (B) atraditional village council recognized bythe United States as eligible
12 for federal aid to Indians; or
13 (C) a council recognized by thecommissioner under regulations adopted
14 by the department to determine and give official recognition of village entities under
15 AS 44.47.150(h).
16 * Sec. 7. AS 46.03.760(e) is amended to read:
17 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes

18 or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
19 action brought under AS 46.03.822, for the full amount of actual damages caused to the state by

20 the violation, including

2 (j] direct and indirect costs associated with the abatement, containment, or
22 removal of the pollutant™

23 (2)1,) restoration of the environment to its former state:

24 (3) amounts paid as grants under AS 29.60.510 - 29.60.599and as emergency
25 first response advances and reimbursements under AS 46.08.070(c): [,] and

26 (4)all incidental administrative costs.

27 * Sec. 8. AS 46.03.822(a) is amended to read:

28 (a) Notwithstanding any other provision or rule of law and subject only to the defenses
29 set out in (b) of this section and the exception set out in (i) of this section, the following persons
30 are strictly liable, jointly and severally, for damages to persons or property, whether public or
31 private, including damage to the natural resources of the state or municipality, [AND) for the
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1 costs of response, containment, removal, or remedial action incurred by the state, [OR] a munic-
2 ipality, or a village, and for the additional costs of a function or service, including
3 administrative expenses for the incremental costs of providing the function or service, that
4 are incurred bv the state, a municipality, or a villaue, and the costs of projects or activities
5 that are delaved or lost because of the efforts of the state, the municipality, or the village,
6 resulting from an unpermitted release of a hazardous substance or, with rcspeci to response costs,
[ the substantial threat of an unpermitted release of a hazardous substance:
8 (1) the owner of, and the person having control over, the hazardous substance at
9 the time of the release or threatened release; this paragraph does not apply to a consumer product
10 in consumer use;
11 (2) the owner and the operator of a vessel or facility, from which there is a
12 release, or a threatened release that causes the incurrence of response costs, of a hazardous
13 substance;
14 (3) any person who at the time of disposal of any hazardous substance owned or
15 operated any facility or vessel at which the hazardous substances were disposed of, from which
16 there Is a release, or a threatened release that causes the incurrence of response costs, of a
17 hazardous substance;
18 (4) any person who by contract, agreement, or otherwise arranged for disposal or
19 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
20 substances owned or possessed by the person, other than domestic sewage, or by any other party
21 or entity, at any facility or vessel owned or operated by another party or entity and containing
22 hazardous substances, from which there is a release, or a threatened release that causes the
23 incurrence of response costs, of a hazardous substance;
24 (5) any person who accepts or accepted any hazardous substances, other than
25 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
26 from which there is a release, or a threatened release that causes the incurrence of response costs,
2 of a hazardous substance.
28 *Sec. 9. As 46.03.822(h) IS amended to read.
29 (h) The state. [OR] a municipality, or a village is not liable under this section for costs
30 or damages as a result of actions taken in response to an emergency created by a release or
31 threatened release of a hazardous substance generated by or from a facility or vessel owned by

4 £SSSSB 25( )
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1 another person unless the actions taken by the state, the [ORJ municipality, or the village
2 constitute gross negligence or intentional misconduct.

3 *Sec. 10. AS 46.03.900 is amended by adding new paragraphs to read:

4 (35) "service" means a function performed or service provided by the state or by
5 a municipality under a duty or power authorized by AS 29 or other provision of law authorizing
6 a municipality to perform functions or provide services, or a comparable function performed or
[ service provided by avillage; “service" includes functions not previously performed and services
8

9

0

not previously provided;
(36) "village" means each of the following in the unorganized borough or within

1 a borough as to a power, function, or service that is not exercised or provided by the borough
11 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
12 by the Department of Law, any claim of sovereign immunity that might arise under this chapter,
13 and if the village has

14 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
15 Reorganization Act);

16 (B) atraditional village council recognized by the United States as eligible
17 for federal aid to Indians; or

18 (C) acouncil recognized by the commissioner of community and regional
19 affairs under regulations adopted by the Department of Community and Regional Affairs
20 to determine and give official recognition of village entities under AS 44.47.150(b).

21 *Sec. 11. AS 46.04.020 is amended by adding a new subsection to read:

22 (0 Infulfilling its responsibilities under (e) of this section, the department shall consult
23 with the governing bodies of municipalities and villages.

24 *Sec. 12. AS 46.04.900(5) is amended to read:

25 (5) "containment and cleanup" includes all direct and indirect efforts associated
26 with the prevention, abatement, containment or removal of a pollutant, and the restoration of the
21 environment to its former state; when applied to expenses, the term includes the additional
28 costs of providing a reasonable and appropriate function or service incurred in response to
29 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
30 for the incremental costs of providing the function or service;

31 *Sec. 13. AS 46.04.900 is amended by adding new paragraphs to read:
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1 (20) "service" means a function performed or service provided by the state,
2 including functions not previously performed and services not previously provided by the state;
3 (21) "village" means each of the following in the unorganized borough or with
4 a horough as to a power, function, or service that is not exercised or provided by the borougli
5 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
6 by the Department of Law, any claim of sovereign immunity that might arise under this chapter,
1 and if the village has
8 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
9 Reorganization Act)
10 (B) atraditional village council recognized by the United States as eligible
1 for federal aid to Indians; or
12 (C) acouncil recognized by the commissioner of community and regional
13 affairs under requlations adopted by the Department of Community and Regional Affairs
14 to determined and give official recognition of village entities under AS 44.47.150(h).
15 *Sec. 14. AS 46.08.040(a) is amenced to read:
16 () In addition to money in the fund that is transferred to the commissioner of
17 community and regional affairs to make grants under AS 29.60.510 and to pav for impact
18 assessments under AS 29.60.570. the [THE] commissioner of environmental conservation mav
19 use money from the fund to
20 (1) investigate and evaluate the release or threatened release of oilor a hazardous
21 substance, and contain, clean up, and take other necessary action, such as monitoring and
22 assessing, to address a release or threatened release of oil or a hazardous substance that poses
23 an imminent and substantial threat to the public health or welfare, or to the environment;
24 (2) pay all costs incurred to
25 (A) estahlish and maintain the oil and hazardous substance response office;
26 (B) review oil discharge prevention and contingency plans submitted under
21 AS 46.04.030;
28 (C) conduct training, response exercises, inspections, and tests, in order
29 to verify equipment inventories and ahilityto prevent and respond to oil and hazardous
30 substance release emergencies, andto undertake other activities intended to verify or
31 establish the preparedness of the state, a municipality, or a party required by
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1 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
2 and
3 (D) verify or establish proof of financial responsibility required by
4 AS 46.04.040;
5 (3) pay the expenses incurred by the Alaska division of emergency services for
6 the oil and hazardous substance response corps and the oil and hazardous substance response
1 depots when presented with appropriate documentation by the division;
8 (4) provide matching funds for participation in federal oil discharge cleanup
9 activities and under 42 US.C. 9601 - 9657 (Comprehensive EnvironmentalResponse,
10 Compensation, and Liability Act of 1980);
11 (5) recover the costs [COST] to the state™ [OR TO] a municipality, or a village
12 of a containment and cleanup resulting from the release or the threatened release of oil or a
13 hazardous substance;
14 (6) prepare, review, and revise
15 (A) the state's master oil and hazardous substance discharge prevention
16 and contingency plan required by AS 46.04.200; and
17 (B) aregional master oil and hazardous substance discharge*prevention
18 and contingency plan required by AS 46.04.210; and
19 (7) restore the environment by addressing the effects of an oil or hazardous
20 substance release.
21 *Sec. 15. AS 46.08.070(c) is amended to read:
22 (c) The department shall [MAY] reimburse a municipality or village for actual expenses,
23 other than normal operating expenses, incurred in the abatement of a release or threatened release
24 and mav advance money to a municipality or village to carry out an emergency first
25 response to a release or threatened release of oil or a hazardous substance if
26 (1)  the municipality or village has entered into an agreement with the
21 commissioner under AS 46.04.020(e) or AS 46.09.020(e); and
28 (2) the commissioner determines that
29 (A) the expenses to be reimbursed were for a necessary emergency first
30 response to arelease or threatened release that, at the time of the release or threatened
31 release, posed an imminent and substantial threat to the public health or welfare, or to
CSSSSB 25( ) 12-
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die environment!

(B) the municipality or village has demonstrated a need for financial
assistance, and the money to he advanced is necessary to enable the municipality or
village to carry out an emergency first response to a release or threatened release
that, at the time of the release or threatened release, poses an imminent and
substantial threat to the public health or welfare, or to the environment; and

(C) containment and cleanup efforts paid for in whole or in part by
a reimbursement or an advance made under this section were consistent with the
regional master plan for the region in which the municipality or village is located if
a plan has been prepared bv the department under AS 46.04.210.

* Sec. 16. AS 46.08.900(3) is amended to read:

(3) "containment and cleanup" includes the direct and indirect efforts associated
with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
restoration of the environment; when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
expenses for the incremental costs of providing the function or service:

* Sec. 17. AS 46.08.900 is amended by adding new paragraphs to read:

(11) "service"

(A) means a function performed or service provided by a municipality
under a duty or power authorized by AS 29 or by another provision of law authorizing
a municipality to perform functions or provide services, or a comparable function
performed or service provided by a village;

(B) includes functions not previously performed and services not
previously provided by the municipality or village;

(12) "village" means each of the following in the unorganized borough or within
a horough if the power, function, or service for which a grant application under AS 29.60,510
IS submitted is not exercised or proviced by the borough on an areawide or nonareawide basis
at the time the grant application is submitted if the village has irrevocably waived, in a form
approved by the Department of Law, any claim of sovereign immunity that might arise in
connection with the use of grant money under this chapter, and if the village has
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(A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
Reorganization Act);
(B) atraditional village council recognized hy the United States as eligible

1
2
3
4 for federal aid to Indians; or

5 (C) a council recognized by the commissioner of community and regional
6

1

8

9

aff?irs under requlations adopted bythe Department of Community and Regional Affairs
to determine and give officialrecognition of  village entities under AS44.47.150(b).
* Sec. 18. AS 46.09.060(h) is amended to read:

(b) Authority to contain, clean up, or prevent a release or threatened releaseof oil or of
10 a hazardous substance, and to exercise other powers necessary to implement this chapter
11 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority,
12 Except as provided in (a) of this section, a municipality may exercise its police power within the
13 area of the municipality.
14 *Sec. 19. AS 46.09.900(2) is amended to read:
15 (2) "containment and cleanup” includes the direct and indirect efforts associated
16 with the prevention, abatement, containment, or removal of a hazardous substance, and the
17 restoration of the environment; when applied to expenses, the term includes the additional
18 costs of providing a reasonable and appropriate function or service incurred in response to
19 the release of the hazardous substance, including [, AND INCIDENTAL] administrative
20 expenses for the incremental costs of providing the function or service;
21 *Sec. 20.  AS 46.09.900 is amended by adding a new paragraph to read:
22 (8) “"service" means a function performed or serviceAprovided by the state,
23 including functions not previously performed and services not previously provided by the state.

24 * Sec. 21. Sections 8 and 10 of this Act are retroactive to March 24, 1989,

25 *Sec. 22. APPLICABILITY. The amendments made by secs. 6, 7,14, and 150f thisAct do not
26 apply to arelease of oil or a hazardous substance and resultant cleanup activities or to efforts to respond
27 to or abate that release if the release occurred before the effective date of this Act

28 * Sec. 23. This Act takes effect immediately under AS 01.10.070(c).
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SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY SENATORS ZHAROFF, Sturgulewski

Introduced: 3/22/91
Referred: C&RA and Finance

A BILL
FOR AN ACT ENTITLED
_ _ _ W\ 4
"An Act concerning the exercise of authority/ amf recovery of~damages by the state and "7
its municipalities and villages in matters relating to environmentalconservation, and relating
to state assistance to municipalities and  villages for expenses for prevention  andabatement

of environmental degradation; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.35.020(b) is amended to read:

(b) A municipality may adopt an ordinance to exercise a power authorized bv this
subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the
ordinance owtside its boundaries. Before a [THIS] power authorized bv this subsection may
be exercised inside the boundaries of another municipality oi a village; the approval of the ptiier
municipality opAnnriHtH»e must be given by ﬁ&sdoﬁﬂqji%%g\%nr%ﬁﬂ%i?)%ﬂifay Pﬁ%%’ng to exercise™A-
its authority under this subsection shall act bv ordinance, and mav adopt an ordinance 7

under this subsection to Ir&dACL-

(1) protec.tits water supp.ly,and watershed; or wsvmu”rVA fAUdA .
Cov™LJL-V uJiHcNu. wl'agjp 1
SB0025h 1 %
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* Sec\ﬁl /&\éj‘29 35.7.20 is amended by adding ane@v Brbsectron Hread

(2) contain, clean un, or prevent the release or threatened release of oil or
a hazardous substance that may nose an imminent or substantial threat to persons.
property, or natural resources within the nnmicipnlitvVs boundaries; however, this
paraurapli does not authorize a municipality to enforce an ordinance outside its boundaries
to requlate exploration, development, w nroduetion™TTI [*.Ai”oirTiiinerals in a manner
inconsistent with the state’s mananemcnt ofthose resources-when tho-state-is the-owner -of
the"tiintt7~tntetaTntror~suhmerged-4a<Hk the ordinance adopted must he consistent with a
regional master plan Sop the-retthm in which the mumetpalitv is hw:tii'rl if :i pBm-has-been-

prepared hy the DeBartment 0f Envrronmental Conservatron under AS 46.04. 210; in this
*-£\fC AW wxcud, A'tafl. A

§ara raph natura resources has the meanrng grven in AS 46.03.826 [ORDINANCE)
* e

ZL\ 5\% %W@O IS am% Vt\ﬁ/rvaaandlrng a new subsection to read:
(d) A first class borough that exercises power necessary to contain, clean up, or prevent

a release or threatened release of oil or a hazardous substance, and exercise a power granted to
a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
that is consistent with a regional master plan for the region in which the borough is located-if

fcplan“%s; db?ﬁé{}&egf rt eaﬁ(@b %rr wﬁn& taI Conservation under AS 46.04.210.
* Sec. 3. Wq IS amen Hya N ar gr ph to read:

contain, clean up, or prevent a release or threatened release of oil or a
hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is
consistent with a regional master plan for the reg*)« in which the borough is losated-if a plan-.
has -beon prepared by thg Department of Envrrqnment | ConseravJaErJon under AS 46.04.210.
(e) A third class borough may by ordinance exercise power necessary to contain, clean
up, or prevent a release or threatened release oV oil or a hazardous substance, and exercise a
power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
exercise its authority under this subsection in a manner that is consistent with a regional master
plan for-the-region in which thc- borough-is located if a phirHias b m i'prepared by the
Department of Envrronmental Conservation under AS 46.04.210.-ftv" "W, A

+ Sebf YU 2960 B ¥hended CRETRY ew sections to read:
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ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL
IMPACT ASSISTANCE.

Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares ilia!
the/reltiase of oil or hazardous substances into the environment presents a real and substantial
threat to the economy and public welfare of the municipalities and villages that arc affected by
the release and the resultant activities to contain and clean up the release.

(b) The legislature concludes that it is in the best interest of the state and its
provide a readily available fund for the payment of the expenses incurred by n&i\%igalities and
villages to mitigate the social and economic effects that arise out ol theArciease ol oil or
hazardous substances and resultant cleanup activities.

() It is the intent of the legislature and declared to be the public policy of the state that
money to defray the cost of social and economic effects on municipalities and villages arising
from alficlease of oil or a hazardous substance and resultant cleanup activities and to pay for
efforts to abate thatArelWse will be immediately available upon th declaration by the governor
of a disaster emergency relating to the release.

Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) If a release of
oil or a hazardous substance has been proclaimed a disaster emergency by the governor under
AS 26.23.020, the commissioner may use money from the oil and hazardoé%?éfgﬂofae"sponse
fund to make grants to a municipality or village that is affected by the release or by the response
to the release and that demonstrates that the release or response to the release in\olves
extraordinary expenditures that are beyond the reasonable capability of the municipality or village
to meet from the municipality’s or village's current revenue sources.

(b) For each disaster emergency declared by the governor under AS 26.23.020, and
subject to agreement with the commissioner of environmental conservation as to the amount of
money in the fund that may be used by the department to make grants, the commissioner may
expend not more than $10,000,000 of the(unresmcted balance\of the fund for grants authorized ¢
under this section. 1f the commissioner and the commissioner of environmental conservation do
not agree on the amount of money in the fund that may be used by the department to make
grants under AS 29.60.500 - 29.60.599, the go”rnor shall make the determination.

(c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer of money
between appropriations, when the commissioner and the commissioner of environmental

SB0025h 3 SSSB 25
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conservation have agreed to the amount of money in the fund that may be used by the
department to make grants, or when that determination has been made by the governor, the
commissioner of environmental conservation shall promptly transfer that amount to the
department for use under AS 29.60.500 - 29.60.599. .
Y SEe 2 bis0. pURPOSES OF MUNICIPALIMPACTGRANTAA grant made under

AS 29.60.510 may be made only

(1) for a service, including all incidental administrative costs related to the
service, that is directly or indirectly affected by efforts associated with prevention, abatement,
containment, or removal of oil or a hazardous substance and that relates to

(A) subsistence resource protection to ensure the continued viability of
fish, wildlife, and other resources on which the residents of themunicipality or village
rely for subsistence needs;

(B) alleviation or mitigation of adverse social or cultural effects;

(C) public health and welfare needs, including hospital, clinic, and
emergency medical services; alcohol, drug abuse, and mental health services; family
support services; and the operation of waste disposal systems and water quality
improvement systems;

(D) public safety needs, including police protection, search and rescue, and
fire protection;

(E) public utility needs, including the operation of electric generating
plants and distribution systems, water supply systems, telephone systems, and fuel
distribution systems;

(F) housing and office needs;

(G) transportation needs;

(H) public administration needs, including the value of the time of staff
and administrative personnel necessary to direct efforts to prevent, abate, contain, and
remove oil or a hazardous substance; and

(I) planning needs, including the value of the time of staff and
administrative personnel necessary to coordinate efforts with other governments to
prevent, abate, contain, and remove oil or a hazardous substance; and

(2) to compensate the municipality or village for

SSSB 25 s SB0025b
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(A) the reduction of revenue attributable to the release of the oil or
hazardous substance; and
(B) the costs of projects or activities that are delayed or lost because of
the efforts of the municipality or village responding to the release or associated with the
e S e g
Sec. 29.60.530. TCRITERIA" TO EVALUATE "GRANT APPLICATIONS, (a) In
determining whether an expenditure or proposed expenditure by a municipality or village is
eligible for a grant under AS 29.60.510, the department shall consider
(1) the degree to which the effect on the municipality or village isdirectly caused
by the oil or hazardous substance release or the response to the release;
(2) the availability of money to the recipient from other sources that can meet the
costs of providing the functions or services; and
(3) the severity of the effect addressed in the grant application.

(b) The department may reject an application for a grant under AS 29.60.510 or approve
an application for a grant in an amount that is less than the amount requested by a municipality
or village if the department determines that payment of the amount requested is not warranted
under (a) of this section. i

(c) The department shall adopt,  reguftPtion, criteria by which to rank all or a portion
of applications for the purpose of establishing the priority order of awarding grants if money
requested by eligible municipalities and villages under this section exceeds the amount available.
The criteria must be based on the elements set out in (a) of this section. If the total amount of
money requested by eligible municipalities and villages under this section exceeds the amount
available, the department shall rank applications for the purpose of establishing the priority order
of awarding grants in accordance with the regulations.

Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES. A
municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates
or to retire its existing bonded indebtedness.

Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
and expenses of grants made under AS 29.60.510, and shall develop procedures governing the

expenditure of, and accounting for, money expended.
Sec.29.60.560. REPORT TO THE LEGISLATURE. The commissioner shall submit a

5B0025b -o* SSSB 25
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report to the legislature not later than the I(jth day following the convening of each regular
session of the legislature. The report may include information considered significant by the
commissioner but must include
(1) the amount of money expended under AS 29.60.510 during the preceding
fiscal year; and
(2) adetailed summary of department activities in .Mjmmistering the grant program
during the preceding fiscal year.
Sec. 29,60.570. IMPACT ASSESSMENT, (a) For each disaster emergency declared by
the governor under AS 26.23.020 based on a release of oil or a hazardous substap_c,@lAtt}e ;
7 Ycommissioner'shall, after consulting with and securing the written approval of the attorney

. glenerajlmak‘i an as(i%s&gaiﬂlt,\%y Wecﬁggi%luaanwco&%i:c ﬁflfr?ﬁ}\ff% lth’erdeése ar the"+ofl br

IMpact assessment: (@) For each disaster emergency declared by
the governor under AS 26.23.020 based on a release of oil or a
hazardous substance, the commissioner (DCRA), after consulting
with and securing the written approval of the attorney general,

shall

(1) make an assessment of the social and economic effects of
the release of the oil or hazardous substance;

(2) develop a plan for cost recovery of release related
expenditures with; and

(3) develop a plan for the mitigation cl the social and
economic effects

relating to the municipalities, the villages and the region 1In
which the release occurs.

(b) The commissioner may make the assessment and planbby

(1) using department staff;
(2) contracting with an independent third party”

(3 authoritizing the municipality or other entity to make
the assessment and supporting that effort by a grant under AS

29.60.520.

(¢) Only one joint assessment and plans referred to in (@) above
shall be authorized for each declaration of a disasteremergency.

(D)The commidsoner may pay the costs of the assessment and plans
from money available in the fund.

SSSB 25 6 SB0025b
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(5) "service"
(A) means a function performed or service provided by a municipality
under a duty or power authorized by this title or byanother provision oflaw authorizing
a municipality to perform  functions or provide services, or acomparable  function

J performed or service provided by a vil'age;
(B) includes functions not previously performed and services not
previously provided by the municipality or village;
(6) "village" means each of the following in the unorganized borough or within
a horough if the power, function, or service for which a grant application is submitted under
AS 29.60.500 - 29.60.599 is not exercised or provided by the borough on an areawide or
nonareawide basis at the time the grant application is submitted, if the village has irrevocably
waived, in a form approved by the Department of Law, any claim of sovereign immunity that
might arise in connection with the use of grant money under this chapter, and if the village has
(A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
Reorganization Act);
(B) a traditional village council recognized by the United States as eligible
for federal aid to Indians; or
(C) acouncil recognized by the commissioner under regulations adopted
by the department to determine and giveofficialrecognition ofvillage entities under
AS 44.47.150(h).
* Sec. 6. AS 46.03.760(e) is amended to read: «
(e) In addition to liability under (a) -(d) of thissection, apersonwhoviolatesor causes
or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
action brought under AS 46.03.822, for the full amount of actual damages caused to the state by
the violation, including
(1) direct and indirect costs associated with the abatement, containment or
removal of the pollutant®
2] [,] restoration of the environment to its former states
(3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emeroencv
first response advances and reimbursements under AS 46.08.070(c); [,] and
(4j all incidental administrative costs.
SB0025b -I- SSSB 25

New Text Underlined [DELETED TEXT BRACKETED]

— o e—— —



1
2
3
4
5
6
1
8
9

it)
11
12
13
14
16
16
17
18
1)
20
21
22
23
24
25
26
21
28
29
30
31

* Sec. 7. AS 46.03.822(a) is amended to read:

(@) Notwithstanding any other provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages to persons or property, whether public or
private, including damage to the natural resources of the stateajORJ municipality.-.un
[AND] for the costs of response, containment, removal, or remedial action incurred by the state3
[OR] a municipality, or a village, and for the additional costs of a function or service,
including administrative expenses for the incremental costs of providing the function or
service, that are incurred bv the state, a municipality, or a village and the costs of projects
or activities that are delayed or lost because of the efforts of the state, the municipality, or
the village resulting from an unpermitted release of a hazardous substance or, with respect to
response costs, the substantial threat of an unpermitted release of a hazardous substance;

(1) the owner of, and the person having control over, the hazardous substance at
the time of the release or threatened release; this paragraph does not apply to a consumer product
in consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a
release, or a threatened release that causes the incurrence of response costs, of a hazardous
substance; £

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
from which there is a release, or a threatened release that causes the incurrence of response costs,

SSSB 25 8- SB0025b
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of a hazardous substance.

* Sec. 8. AS 46.03.822(h) is amended to read:

(h) The statea [OR] a municipality, or a village is not liable under this section lor costs
or damages as a result of actions taken in response to an emergency created by a release or
threatened release of a hazardous substance generated by or from a facility or vessel owned by
another person unless the actions taken by the state, the [OR] municipality, or the village
constitute gross negligence or intentional misconduct.

* Sec. 9. AS 46.03.900 is amended by adding new paragraphs to read:

(35) "service" means a function performed or service provided by the state or by
a municipality under a duty or power authorized by AS 29 or other provision of law authorizing
a municipality to perform functions or provide services, or a comparable function performed or
service provided by a village; "service" includes functions not previously performed and services
not previously provided:;
(36) "village" means each of the following in the unorganized borough or within
a borough as to a power, function, or service that is not exercised or provided by the borough
on an arcawide or nonareawide basis if the village has irrevocably waived, in a form approved
by the Department of Law, any claim of sovereign immunity that might arise under this chapter.
and if the village has
(A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
Reorganization Act);
(B) a traditional village council recognized by the United States as eligible
for federal aid to Indians; or
(C)a council recognized by the commissioner of community and regional
affairs under regulations adopted by the Department of Community and Regional Affairs
to determine and give official recognition of village entities under AS 44.47.150(h).

* Sec. 10. AS 46.04.020 is amended by adding a new subsection to read:

(f) In fulfilling its responsibilities under (e) of this section, the department shall consult
with the governing bodies of municipalities and villages.

* Sec. 11 AS 46.04.900(5) is amended to read:

(5) "containment and cleanup" includes all direct and indirect efforts associated
with the prevention, abatement, containment or removal of a pollutant, and the restoration of the

SBU025b o SSSB 25
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environment to its termer state: when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the discharge of a pollutant, includinit [, AND ALL INCIDENT AL] administrative expenses
for the incremental costs of providing the function or service:

1

2

3

4

5 *Sec. 12. AS 46.04.900 is amended bv adding new paragraphs to read:

6 (20) "service" means a function performed or service provided by the state,
1 including functions not previously performed and services not previously provided by the state:
8 (21) "village" means each of the following in the unorganized borough or with
9 a borough as to a power, function, or service that is not exercised or provided by the borough

10 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved

i by the Department of Law, any claim of sovereign immunity that might arise under this chapter,

12 and if the village has

13 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian

14 Reorganization Act);

15 (B) a traditional village council recognized by the United States as eligible

16 for federal aid to Indians; or

17 (C) a council recognized hy the commissioner of community and regional

18 affairs under regulations adopted by the Department of Community and Regional Affairs

19 to determined and give official recognition of village entities under AS 44.47.150(h).

2ft  *Sec. 13. AS 46.08.040(a) is amended to read:

2 (@) In addition to monev in the fund that is transferred to the commissioner of

22 community and regional affairs to make grants under AS 29.60.510 and to pav for impact

23 assessments under AS 29.60.570, the [THE] commissioner of environmental conservation may

24 use money from the fund to

25 (1) investigate and evaluate the release or threatened release of oil or a hazardous

26 substance, and contain, clean up, and take other necessary action, such as monitoring and

21 assessing, to address a release or threatened release of oil or a hazardous substance that poses

28 an imminent and substantial threat to the public health or welfare, or to the environment;

29 (2) pay all costs incurred to

30 (A) establish and maintain the oil and hazardous substance response office;

31 (B) review oil discharge prevention and contingency plans submitted under
SSSB 25 -10- SB0025h
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AS 46.04.030;

(C)conduct training, response exercises, inspections, and tests, in order
to verify equipment inventories and ability to prevent andrespond to oiland hazardous
substance release emergencies, and to undertake other activities intended to verify or
establish the preparedness at the state, a municipality, ora party required by
AS 46.04.030 to have an approved contingency plan to act inaccordancewith that plan;
and

(D)  verify or establishproof of financial responsibility required by
AS 46.04.040;

(3) pay the expenses incurred by the Alaska division of emergency services for
the oil and hazardous substance response corps and the oil and hazardous substance response
depots when presented with appropriate documentation by the division;

(4) provide matching funds for participation in federal oil discharge cleanup
activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
Compensation, and Liability Act of 1980);

(5) recover the costs [COST] to the slate* [OR TO] a municipality, or a village
of a containment and cleanup resulting from the release or the threatened release of oil or a
hazardous substance;

(6) prepare, review, and revise

(A) the state's master oil and hazardous substance discharge prevention
and contingency plan required by AS 46.04.200; and

(B) a regional master oiland hazardous substance discharge prevention
and contingency plan required by AS 46.04.210; and

(7) restore the environment by addressing the effects of an oil or hazardous
substance release.

* Sec. 14. AS 46.08.070(c) is amended to read:
(c) The department shall [MAY] reimburse a municipality or village for actual expenses
AN LTOTHER THAN NORMAL OPERATING EXPENSES.” incurred in the ahatement of a release
or threatened release and mav advance money to a municipality or village to carry out an
emergency first response to a release or threatened release of oil or a hazardous substance
if
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(1) the municipality or village has entered into an agreement with the

commissioner under AS 46.04.020(0 or AS 46.09.020(e); and

(2) the commissioner determines that

(A) tiie expenses to he reimbursed were for a necessary emergency first
response to a release or threatened release that, at the time of the release or threatened
release, posed an imminent and substantial threat to the public health or welfare, or to
the environment;

<B) the municipality or village has demonstrated a need for financial
assistance, and the money to he advanced is necessary to enable the municipality or
village to carry out an emergency first response to a release or threatened release
that, at the time of the release or threatened release, poses an imminent and
substantial threat to the public health or welfare, or to the environment; and

(C) containment and cleanup efforts paid for in whole or in part bv
a reimbursement or an advance made under this section were consistent with the
regional master plan for the region in which the municipality or village is located if
a plan has been prepared bv the department under AS 46.04.210.

* St,. 15, AS 46.08.9118(3) is amended to read:

(3) "containment and cleanup” includes the direct and indirect efforts associated

with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
restoration of the environment; when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
expenses for the incremental costs of providing the function or service;

* Sec. 16. AS 46.08.900 is amended by adding new paragraphs to read:

SSSB 25

(11) "service" o
(A) means a function performed or service provided by a municipality
under a duty or power authorized by AS 29 or by another provision of law authorizing
a municipality to perform functions or provide services, or a comparable function
performed or service provided by a village;
(B) includes functions not previously performed and services not
previously provided by the municipality or village;
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(12) "village" means each of the following in the unorganized horough or within

a borough if the power, function, or service for which a grant application under AS 29.60.510

is submitted is not exercised or provided by the borough on an areawide or nonareawide basis

at the time the grant application is submitted if the village has irrevocably waived, in a form

approved by the Department of Law, any claim of sovereign immunity that might arise in
connection with the use of grant money under this chapter, and if the village has

(A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian

Reorganization Act);
(13) a traditional village council recognized by theUnited States as eligible

for federal aid to Indians; or
(C) acouncil recognized by the commissioner ofcommunity and regional
affairs under regulations adopted by the Department of Community and Regional Affairs
to determine and give official recognition of village entities under AS 44.47.150(h).
* Sec. 17. AS 46.09.060(b) is amended to read:
(b) Authority to contain, clean up, or prevent a release or threatened release of oil or of
a hazardous substance, and to exercise other powers necessary to implement this chapter*
AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
Except as provided in (a) of this section, a municipality may exercise its police power within the
area of the municipality.
*Sec. 18. AS 46.09.900(2) is amended to read:

(2) "containment and cleanup” includes the direct and indirect efforts associated
with the prevention, abatement, containment, or removal of a hazardous substance, and the
restoration of the environment; when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the release of the hazardous substance, including [, AND INCIDENTAL] administrative
expenses for the incremental costs of providing the function or service;

*Sec. 19. AS 46.09.900 is amended by adding a new paragraph toread:

(8) "service" means a function performed or service provided by the state,

including functions not previously performed and services not previously provided by the state.
*Sec. 20. Sections 7 and 9 of this Act are retroactive to March 24, 1989,
*Sec. 31 This Act takes effect immediately under AS 01.10.070(c).
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IN THE SENATE BY THE FINANCE COMMITTEE
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IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act concerning the exercise of authority and

recovery of damages by the state and its municipal-
ities and villages in matters relating to environ-
mental conservation; relating to state assistance to
municipalities and villages for expenses for preven-
tion and abatement of environmental degradation;
authorizing the commissioner of  community  and
regional affairs to make grants from the oil and
hazardous substance release response fund to assist
in costs relating to a disaster emergency; and pro-
viding for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section r1.1sas 29.35.020(b) is amended to read:

AA('tr) A municipality may adopt an ordinance to exercise a power
authorized by this subsection [PROTECT ITS WATER SUPPLY AND WATER-
SHED,] and may enforce the ordinance outside its boundaries. Before a
[THIS] power authorized by this subsection may be exercised inside the
boundaries of another municipality, the approval of the other munic-
ipality must be given by ordinance. A municipality intending to
exercise its authority under this subsection shall act by ordinance,
and may adopt an ordinance under this subsection to

_ XI~) protect its water supply and watershed; or
(2)-" contain, clean up, or prevent the release or threatened
release of oil or a hazardous substance that may pose an imminent or
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substantial threat to persons, property, or natural resources within
the municipality's boundaries; however, this paragraph does not
authorize a municipality to enforce an ordinance outside its bound-
aries to regulate exploration, development, or production of oil, gas,
or minerals in a manner inconsistent with the state's management of
those resources when the state is the owner of the land, tideland, or
submerged land; the ordinance adopted must be consistent with a
regional master plan for the region in which the municipality is
located if a plan has been prepared by the Department of Environmental
Conservation under AS 46.04.210: in  this  paragraph, "natural
resources" has the meaning given in AS 46.03.826.
* Sec.-vy AS 29.35.200 is amended by adding a new subsection to read:
(d) A first class borough that exercises power necessary to
contain, clean up, or prevent a release or threatened release of oil
or a hazardous substance, and exercise a power granted to a municipal-
ity under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority
in a manner that is consistent with a regional master plan for the
region in which the borough is located if a plan has been prepared by
the Department of Environmental Conservation under AS 46.04.210.
* Sec. 3. AS 29.35.210(a) is a:nended*by adding a new paragraph to read:
(L3) contain, clean up, or prevent a release or threatened
release of oil or a hazardous substance, and exercise a power granted
to a municipality under AS 46.04, AS 46.08, or AS 46.09; the borough
shall exercise its auti&rity under this paragraph in a manner that s
consistent with** regional master plan for the region in which the
borough is located if a plan has been prepared by the Department of
Environmental Conservation under AS 46.04.210.
Sec. 4. AS 29.35.220 is amended by adding a new subsection to read:
(e) A third class borough may by ordinance exercise power

CSSSSB 359 (Fin)(title am) -2- SB0359¢



necessary to contain, clean up, or prevent a release or threatened
release of oil or a hazardous substance, and exercise a power granted
to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
authorized by this subsection may be exercised only on a nonareawide
basis. The borough shall exercise its authority under this subsection
in a manner that is consistent with a regional master plan for the
region in which the borough is located if a plan has been prepared by
the Department of Environmental Conservation under AS 40.04.210.
Sec. 5. AS 29.60 is amended by adding new sections to read:
ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL
IMPACT ASSISTANCE

Sec. 29.60.500. PURPOSE AND POLICY. he legislature finds
and declares that the release of oil or hazardous substances into the
environment presents a real and substantial threat to the economy and
public welfare of the municipalities and villages that are affected by

\uj nie legislature concludes that, in the event of a release or
threatened release of oil or a hazardous substance that constitutes a
disaster emergency, it is in the best interest of the state and its
citizens to provide access to money in an available fund for the
payment of the expenses incurred by municipalities and villages to
mitigate the additional costs of reasonable and appropriate functions
and services that arise out of the release of oil or hazardous sub-
stances .

It is the intent of the legislature and declared to be the
public policy of the state that money will be available to defray the
additional costs of reasonable and appropriate functions and services
by municipalities and villages arising from a release of oil or a haz-
ardous substance that constitutes a disaster emergency

3- CSSSSB 359 (Fin)(title am)
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~ Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED. (a) If a
release of oil or a hazardous substance has been proclaiued a disaster
emergency by the governor under AS 26.23.020, the commissioner may use
money from the oil and hazardous release response fund to make grants
to a municipality or village that is affected by the release or by the
response to the release and that demonstrates extraordinary expen-
ditures that are bheyond the reasonable capability of the municipality
or village to meet from the municipality's or village's current reve-
nue sources.
ANND) o For each disaster emergency declared by the governor under
AS 26.23.020, the commissioner may expend not more than $10,000,000 of
the unrestricted balance of the fund as grants authorized wunder this
section.

Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS. A grant
made under AS 29.60.510 may be made

(1) only for

_I{A) provision of subsistence resources on which the
residents of the municipality or village rely for subsistence
needs: %

V '(B) the additional costs of a reasonable and appropri-
ate function or service, including administrative expenses for
the incremental costs of providing the function or service,
limited to:

us*¢i)  public health and welfare functions and
services, including hospital, clinic, and emergency medical
services; alcohol, drug abuse, and mental health services;
family support services; and the operation of waste disposal
systems and water quality improvement systems;

t/fin) public safety functions and services,
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including police protection, search and rescue, and fire
protection;

(tii) public utility functions and services, in-
eluding the operation of electric generating plants and
distribution systems, water supply systems, telephone sys-
terns, and fuel distribution systems; and

iv) housing functions and services, limited to
leasing or making other arrangements for temporary housing
to be occupied by persons associated with containment or
clean up of the release;

costs associated with leasing transportation
facilities for use in activities associated with the containment
or clean up;

costs of repair or replacement of equipment or a

capital asset associated with a function or service set out in
(B) of this paragraph the useful life of which has been substan-
tially reduced by use associated with the containment or clean
up; and
~Nf2>  to compensate the municipality or village for
w the reduction of revenue attributable to the

discharge of the oil or hazardous substance; and

cN(B) the costs of projects or activities that are
delayed or lost because of the efforts of the municipality or
village associated with the containment or clean up.
Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS. (a)

In determining whether an expenditure by a municipality or village s
eligible for a grant under AS 29.60.510, the department shall consider

~N1) the degree to which t've effect on the municipality or

village is directly caused by the oil or hazardous substance

-5- CSSSSB 359(F in)(title am)
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discharge;

I" (2) the availability of money to the recipient from other
sources that can meet the costs of providing the functions or ser-
Vices:

(3) the degree to which the proposed expenditure in the
grant application alleviates or addresses an effect reasonably attrib-
utable to the oil or hazardous substance release:

AN4) the ability of the municipality or village to respond
to the oil or hazardous substance release and its effects from exist-
ing resources;

the severity of the effect addressed in the grant
application; and

V/(6) whether the functions cr services for which assistance
Is sought are part of a coordinated program with other affected munic-
ipalities and villages.

t/ (b) The department may reject an application for a grant under
AS 29.60.510 or approve an application for a grant in an amount that
Is less than the amount requested by a municipality or village if the
department deteraiines that payment of the amount requested is not
warranted under (a) of this section.

The department shall adopt, by regulation, criteria by which
to rank all or a portion of applications for the purpose of establish-
ing the priority nAdcr of awarding grants if money requested by eligi-
ble municipalities and villages under this section exceeds the amount
available. The criteria shall be based on the elements set out in (a)
of this section. If the total amount of money requested by eligible
municipalities and villages under this section exceeds the amount
available, the department shall rank applications for the purpose of
establishing the priority order of awarding grants in accordance with

CSSSSB 359(Fin)(title am) -6- SB0359
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the regulations. This subsection does not prevent the department from
making a grant payment in an amount that is less than an amount re-
quested by a municipality or village if the department determines that
payment of the amount requested is not warranted under (a) of this
section.

N..-Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES.
A municipality may not use a grant made under AS 29.60.510 to reduce
current municipal tax rates or to retire its existing bonded indebted-
nessh-

Sec. 29.60.550. RECORDS. The department shall maintain records
showing the income and expenses of grants made under AS 29.60.510, and
shall develop procedures governing the expenditure of, and accounting
for, money expended.

C/'ASec. 29.60.560. REPORT TO THE LEGISLATURE. The commissioner
shall submit a report to the legislature not later than the 10th day
following the convening of each regular session of the legislature.
The report may include information considered significant by the
commissioner but must include

(L) the amount of money expended under AS 29.60.510 during
the preceding fiscal year; and

(2) a detailed summary of department activities in adminis-
tering the grant program during the preceding fiscal year.
gjto" Sec. 29.60.570. IMPACT ASSESSMENT, ~i”(a) For each disaster
emergency declared by the governor wunder AS 26.23.020 based on a
release of oil or a hazardous substance, the commissioner shall, after
consulting with and securing the written approval of the attorney
general, make an assessment of the social and economic effects of the
release of the oil or hazardous substance on the municipalities, the
villages, and the region in which the discharge occurs. The

SB0359% -7- CSSSSB 359 (Fin)(title am)
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commissioner may make the assessment by
(1) wusing staff of the department;
(2) contracting with a municipality’ or other entity for the
assessment; or
(3) authorizing a municipality or other entity to make the
assessment and supporting that effort by a grant.
(b) Only one assessment may be completed under this section for
each declaration of a disaster emergency.
,-(c) The commissioner may pay the costs of the assessment from
money available in the fund.
Sec.29.60.580. REGULATIONS. The commissioner may adopt regula-
tions that are necessary to implement thepurposes of AS 29.60.500 -

29.60.599.
I-~Sec.29.60.590. RECOVERY OF CERTAIN GRANT EXPENDITURES AUTHOR-

IZED. The commissioner may recover from amunicipality or village
amounts paid as impact assistance under AS29.60.500 - 29.60.599 if
the commissioner determines that the municipalityor village receiving
the grant is responsible for the violation  that caused the oil or
hazardous substance release.
Sec.29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599

(L) Acontainment and cleanup” has the meaning given in
AS 46.08.900;

(2)M"disaster emergency" means a disaster declared by the
governor under AS 26.23.020;

(3)*-"Arffund” means the oil and iazrrdous substance release
response fund established by AS 46.08.010;

"hazardous substance,” "oil,

meanings given in AS 46.08.900;

(5) "village" means a community with a residential

and "release" have the
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population of 25 or more not incorporated as a municipality under
state law in the unorganized borough or within a borough if the power,
function, or service for which the grant application is submitted is
not exercised or provided by the borough on an areawide or nonareawide
5 basis at the time the grant application is submitted.
6 * Sec. 6. AS 46.03.760(e) is amended to read:
7 In addition to liability under (a) - (d) of this section, a
8 person who violates or causes or permits to be violated a provision of
9 AS 46.03.740 - 46.03.750 is liable to the state, in a civil action

10 brought under AS 46.03.822, for the full amount of actual damages
11 caused to the state by the violation, including

12 (L) direct and indirect costs associated with the abate-
13 ment, containment”™ or removal of the pollutant”

14 (2) [,] restoration of the environment to its former state”
15 (3) amounts paid as grants under AS 29.60.510 -29.60.599
16 and as emergency first response advances and reimbursements under
17 AS 46.08.070(c); [,] and

18 (4) all incidental administrative costs.

19 * Sec. 7. AS 46.03.822(a) is amended to read:

20 (a) Notwithstanding any other provision or rule of law and
21 subject only to the defenses set out in (b) of this section and the
22 exception set out in (i) of this section, the following persons are
23 strictly liable, jointly and severally, for damages to persons or
24 property, whether public or private, including damage to the natural
25 resources of the state or a municipality, or to the natural resources
26 that are owned by a village, [AND] for the costs of response, contain-
27 ment, removal, or remedial action incurred by the state® [OR] a munic-
28 ipality, or a village, and for the additional costs of a function or
29 service, including administrative expenses for the incremental costs

SB0359% -9- CSSSSB 359(Fin) (title am)



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

of providing the function or service, that are incurred by the state,
a municipality, or a village [>] resulting from an unpermitted release
of a hazardous substance or, with respect to response costs, the
substantial threat of an unpermitted release of a hazardous substance:
the owner of, and the person having control over, the
hazardous substance at the time of the release or threatened release;
this paragraph doss not apply to a consumer product in consumer use;

KJgf the owner and the operator of a vessel or facility,
from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

U&) any person whoat the time of disposal of any hazardous
substance owned or operated any facility or vessel at which the haz-
ardous subscances were disposed of, from which there is a release, or
a threatened release that causes the incurrence of response costs, of
a hazardous substance;

v_/f4) any person whoby contract, agreement, or otherwise
arranged for disposal or treatment, or arranged with a transporter for
transport for disposal or treatment, of hazardous substance- owned or
possessed by the person, other than domestic sewape, or by any other
party or entity, at any facility or vessel owned or operated by an-
other party or entity and containing hazardous substances, from which
there is a release, or a threatened release that causes the incurrence
«of ‘response costs, of a hazardous substance;

5) any person whoaccepts or accepted any hazardous su*b-
stances, other than refined oil, for transport to disposal or treat-
ment facilities, vessels or sites selected by the person, from which
there is a release, or a threatened release that causes the incurrence
of response costs, of a hazardous substance.

* Sec. 8. AS 46.03.822(h) is amended to read:

CSSSSB 359 (Fin)(title am) -10- SB0359



The statex [OR] a municipality, or a village is not liable
under this section for costs or damages as a result of actions taken
in response to an emergency created by a release or threatened release
of a hazardous substance generated by or from a facility or vessel
owned by another person unless the actions taken by the state, the
[OR] municipality, or the village <constitute gross negligence or
intentional misconduct.

* S.c. 9. AS 46.03.900 is amended by adding new paragraphs to read:

(35) "service" means a function perfoi.;ad or service pro-
vided by the state or by a municipality under a duty or power author-
ized by AS 29 or other provision of law authorizing a municipality to
perform functions or provide services or a comparable function per-
formed or service provided by a village; "service" includes functions
not previously performed and services not previously provided;

(36) "village" means a community with a residential popuia-
tion of 25 or more not incorporated as a municipality under state law.

AS 46.04.020 is amended by adding a new subsection to read:

In fulfilling its responsibilities under (e) of this sec-
tion, the department shall consult with the governing bodies of munic-
ipalities and villages.

* Sec. 11. AS 46.04.900(5) is amendtu to read:

¥  "containment and cleanup” includes all direct and
indirect efforts associated with the prevention, abatement, contain-
ment® or removal of a pollutant, and the restoration of the environ-
ment to its former state; when applied to expenses, the term includes
the additional costs of providing a reasonable and appropriate func-
tion or service incurred in response to the discharge of a pollutant,
including [, AND ALL INCIDENTAL] administrative expenses for the

incremental costs of providing the function or service;
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1 * Sec. 12. AS 46.04.900 is amended by adding new paragraphs to read:

2 "service” means a function performed or service pro-
3 vided by the state, including functions not previously performed and
4 services not previously provided by the state;

5 (19) “village"” means a community with a residential popula-
6 tion of 25 or more not incorporated as a municipality under state law.
7--— '?r Sec. 13. AS 46.08.040 is amended to read:

8 Sec. 46.08.040. TURPOSES OF THE FUND. In addition to money in
9 the fund that mav be used by the commissioner of community and re-
10 gional affairs o make grants under AS 29.60.510 and to pay for impact
11 assessments under AS 29.60.570. the [THE] commissioner of environ-
12 mental conservation may use money from the fund to

13 AMEs»Ninvestigate and evaluate the release or threatened
14 release of oil or a hazardous substance, and contain, clean wup, and
15 take other necessary action, such as monitoring and assessing, to
16 address a release or threatened release of oil ora hazardous sub-
17 stance that poses animminent and substantialthreat to the public
18 health or welfare, or to the environment;

19 Il pay all costs incurred to establish and maintain the
20 oil and hazardous substance response office and for the expenses of
21 the oil and hazardous substance response corps and the oil and hazard-
22 ous substance response depots established by that office;

23 yrovide matching funds for participation in federal oil
24 discharge cleanup activities and under 42 U.S.C. 9601 - 9657 (Compre-
25 hensive Environmental Response, Compensation, and Liability Act of
26 1980); [AND]

27 recover the costs to the state® [OR TO] a municipality”
28 or a village of a containment and cleanup resulting from the release
29 or the threatened release of oil or a hazardous substance” [.]

CSSSSB 359 (Fin)(title am) -12- SB0359e
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(5) prepare, review, and revise
the state's master oil and hazardous substance
discharge and prevention contingency planrequired by AS 46.04.-

200; and

A(B"/a regional master oil and hazardous substance
discharge and prevention contingency planrequired by AS 46.04.-

210; ana

(6)restore the environment by addressing the effects of an

oil or hazardous substance release.

* Sec. 14. AS 46.08.070(c) is amended to read:

The department shall [MAY] reimburse a municipality or
village for actual expenses [, OTHER THAN NORMAL OPERATING EXPENSES,]
incurred in the abatement of a release orthreatened release and may
advance money to a municipality or village to carry out an emergency
first response to a release or threatened release of oil or a hazard-
ous substance/iff

V— ) the municipalityor village has entered into an agree-
ment with the commissioner under AS 46.04.020(e) or AS 46.09.020(e);
and

(2) the commissioner determines that

AC k) "the expenses to be reimbursed were for a necessary
emergency first response to a release or threatened release thatx
at the time of the release or threatened release, posed an immi-
nent and substantial threat to the public health or welfare, or
to the environment”?

In(B) the municipality or village has demonstrated a
need for financial assistance. and the money to be advanced is
necessary to enable the municipality or village to carry out an

emergency first response to a release or threatened release that.

$B0359¢ 13- CSSSSB 359 (Fin)(title am)



L)

=~ o PO O

Sy O

oo

10
il
12

13
14
15
16
17
18
19

20
pal
2
23
24
25
26
27
28
29

at the time of the release or threatened release, poses an immi-
nent and substantial threat to the public health or welfare, or
to the environment; and

*=4c) containment and cleanup efforts paid for in whole
or in part by a reimbursement or an advance made under this
section were consistent with the regional master plan for the
region in which the municipality or village is located if a plan

has been prepared by the department under AS 46.04.210.

* Sec./ If>,<”"AS 46.08.070 is amended by adding a new subsection to read:

(d) Notwithstanding (c) of this section, the commissioner may
recover from a municipality or village amounts advanced or reimbursed
under this section if the commissioner determines that the munic-
ipality or village is responsible for the violation that caused the
oil or hazardous suDStance release requiring containment and cleanup
assistance.

Sec. 16. AS 46,707.900(3) is amended to read:

i ~j) "containment and cleanup” includes the direct and
indirect efforts associateu ’ith the prevention, abatement, contain-
ment, or removal of oil or a hazardous substance, and the restoration
of the environment; when applied to expenses, the term includes the
additional costs of providing a reasonable and appropriate function or

service incurred in response to the discharge of the oil or hazardous

substance, including [, AND INCIDENTAL] administrative expenses for
the incremental costs of providing the function or service;
Sec. 17. AS 46.08.900 is amended by adding new paragraphs to read:
(11) "service" means a function performed or service pro-
vided by the state, a municipality, or a village, including functions
not previously performed and services not previously provided;
. (12) "village” means a community with a residential
CSSSSBAf$9(Fin)(title am) -14- SB0359%
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population of 25 or more not incorporated as a municipality under
state law in the unorganized borough or within a borough if the rele-
vant power, function, or service is not exercised or provided by the
borough on an areawide or nonareawide basis at the time the grant

application or request for reimbursement is submitted.

*Sec. 18. AS 46.09.060(b) is amendedto read:

A-t_J~b-)MAuthority to contain, clean up, or prevent a release or
threatened release of oil or of a hazardous substance, and to exercise
other powers necessary to implement this chapter, AS 46.04, and
AS 46.08, are granted to municipalities that do not otherwise have
that authority. Except as provided in (a) of this section, a munic-
ipality may exercise its police power within the area of the munic-
ipality.

*Sec. 19. AS/46.09.900(2) is amendedto read:

i—* 2 ) "containment and cleanup” includes the direct and
indirect efforts associated with the prevention, abatement, contain-
ment, or removal of a hazardous substance, and the restoration of the
environment; when applied to expenses, the term includes the addi-
tional costs of providing a reasonable and appropriate function or
service incurred in response to the discharge of the hazardous sub-
stance, including [, AND INCIDENTAL] administrative expenses for the
incremental costs of providing the function or service;

*Sec. 20. AS 46.09.900 is amended by adding a newparagraph toread:

(8) "service" means a function performed or service provid-
ed by ttae state, including funciions not previously performed and
services not previously provided by the state.

* Sec. 21. Sections 7 and 9f this Act are retroactive toMarch 24,

1989.
* Sec. 22. / This Act takes effect immediately under AS 01.10.070(c),
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 (CRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s):  SENATORS ZHAROFF, Sturgulewski

"An Act concerning the exercise of authority by the state and

recovery of damages by the state and

to environmental conservation,

response actions and to state

A BILL

FOR AN ACT ENTITLED

its municipalities and villages,

its municipalities, and the

in matters relating

and relating to the liability of villages for environmental

assistance

to municipalities and villages for expenses for

prevention and abatement of environmental degradation; and providing for an effective

date."

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF

* Section 1. INTENT. The provisions of AS 29.60.500 - 29.60.599, added

ALASKA:

by sec. 7 of this Act, are

not intended by the legislature to confirm long-term benefits on municipalities receivingfinancial

assistance under those provisions.

*Sec. 2. AS 29.35.020(b) is amended to read:

(b) A municipality may adopt an ordinance to exercise n power authorized bv this

subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,) and may enforce the

No* Texr

‘Jndrrl ined

*1*
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ordinance outside its boundaries. Before a [rHisj POWEr authorized by this subsection May
be exercised inside the boundaries of another municipality, the approval of the other municipality

must be given by ordinance, and before a power authorized by this subsection mav he
exercised inside a village, as that term is defined bv AS 46.08.900, the approval of the

village must be given bv resolution. A municipality intending to exercise its authority under

this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection
to

(1) protect its water supply and watershed; or

(2) contain, clean up, or prevent the release or threatened release of oilor
a hazardous substance that mav pose an imminent or substantial threat to persons.
property, or natural resources within the municipality’s boundaries; however, this
paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
to regulate exploration, development, production, or transportation of oil, gas, or numerals
in a manner inconsistent with the state’s management of those resources, and enforcement
of the ordinance must he consistent with a regional master plan prepared bv the
Department of Environmental Conservation under AS 46.04.210; in this paragraph,

"natural resources” has the meaning given in AS 46.03.826.

* Sec. 3. AS 29.35.020 is amended by adding a new subsection to read:

() In this section, "village"
(A) means the area within a five-mile radius of the village post office or,

I there is no post office, another site designated by the commissioner;
(B) does not include an area described in (A) of this paragraph that is

within a city or another village.

* Sec. 4, AS 29.35.200 is amended by adding a new subsection to read:

(d) Afirst class borough that exercises powernecessary to contain, clean up, or prevent
a release or threatened release of oil or a hazardous substance, and exercise a power granted to
a municipality under AS 46.04, AS 46.08, or'AS 46.09 shall exercise its authority in a manner
that is consistent with a regional master plan prepared by the Department of Environmental
Conservation under AS 46.04.210.

* Sec. 5. AS 29.35.210(a) is amended by adding a new paragraph to read:

(13) contain, clean up, or prevent a release or threatened release of oil ora

CSSSSB 25(CRA) -
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1 hazardous substance, and exercise a power granted co a municipality under AS 46.04, AS 46.08,
2 0i AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is
3 consistent with a regional master plan prepared by the Department of Environmental
4 Conservation under AS 46.04.210.

5 *Sec. 6. AS 29.35.220 is amended by adding a new subsection to read:

6 (e) A third class borough may by ordinance exercise power necessary to contain, clean
1 up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a
8 power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
9 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall

10 exercise its authority under this subsection in @ manner that is consistent with a regional master
11 plan prepared by the Department of Environmental Conservation under AS 46.04.210.
12 *Sec. 7. AS 29.60 is amended by adding new sections to read:
13 ARTICLE 6. OIL AND HAZARDQOUS SUBSTANCE MUNICIPAL
14 IMPACT ASSISTANCE.
15 Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that
16 amajor release of oil or hazardous substances into the environment presents a real and substantial
17 threat to the economy and public welfare of the municipalities and villages that are affected by
18 the release and the resultant activities to contain and clean up the release.
19 (b) The legislature concludes that it is in the best interest of the state and itscitizens to
20 provide a readily available fund for the payment of the expenses incurred by municipalities and
21 villages to mitigate the social and economic effects that arise out of a major release of oil or
22 hazardous  substances and resultant cleanup activities.
23 (c) Itis the intent of the legislature and declared to be the public policy of the state that
24 money to defray the cost of social and economic effects on municipalities and villages arising
25 from a major release of oil or a hazardous substance and resultant cleanup activities and to pay
26 for efforts to abate that release will be immediately available upon
21 (1) a determination by the governor that the release exceeds 10,000 barrels of oil
28 jjor 550,000 gallons of a hazardous substanc”;
29 (2) the declaration by the governor of a disaster emergency relating to the release;
30 and
31 (3) a finding by the governor that

3 CSSSSB 25(CRA)
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(A) the release of the oil or hazardous substance into the environment
presents a real and substantial threat to the economy and public welfare of the
municipalities and villages that are affected by the release and by the resultant activiues
to contain and clean up the release; and

(B) itis in the best interest of the state to pay the expenses incurred by
municipalities and villages to mitigate the social and economic effects that arise out of
the release of the oil or the hazardous substance and the resultant cleanup acriviues.
Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) The commis-

sioner may use money from the oil and hazardous substance release response fund to make grants
to a municipality or village that is affected by the release or by the response to the release and
that demonstrates that the release or response to the release involves extraordinary expenditures
that are beyond die reasonable capability of the municipality or village to meet from the current
revenue sources of the municipality or village if

(1) the governor determines that a release of oil or a hazardous substance exceeds
10,000 barrels of oiljor 550,000 gallons of a hazardous substance”

(2) the release has been proclaimed a disaster emergency by the governor under
AS 26.23.020; and

(3) the governor finds that

(A) the release of the oil or hazardous substance into the environment
presents a real and substantial threat to the economy and public welfare of the
municipalities and villages that are affected by the release and by the resultant acdviries
to contain and clean up the release; and

(B) it is in the best interest of the state to pay the expenses incurred by
municipalides and villages to mitigate the social and economic effects that arise out of
the release of the oil or the hazardous substance and the resultant cleanup activities.

(b) For each disaster emergency declared by the governor under AS 26.23.020, and
subject to agreement with the commissioner of environmental conservation as to the amount of
money in the fund that may be used by the department to make grants, the commissioner may
expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
reserve or of the unrestricted balance of the fund for grants authorized under this section. If the
commissioner and the commissioner of environmental conservation do not agree on the amount

CSSSSB 25(CRA) 4
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1 of money in the fund that may be used by the department to makegrams under AS 29.60.500 -
2 29.60.599, the governor shall make the determination.

3 (c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer of money
4 between appropriations, when the commissioner and thecommissioner  ofenvironmental
5 conservation have agreed to the amount of money in the fund that may be used by the
6 department to make grants, or when that determination has been made by the governor, the
1 commissioner of environmental conservation shall promptly transfer that amount to the
8 department for use under AS 29.60.500 - 29.60.599.

9 (d) For money that has been transferred under (c) of this section, if within any one-year

10 period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
11 29.60.599, the commissioner shall, at the direction of the governor or the request of the
12 commissioner of environmental conservation, return the unexpended amount transferred under
13 (c) of this section to the fund.
14 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACTGRANTS, (a) A grant made
15 under AS 29.60.510 may be made only
16 (1) for a service, including all incidental administrative costs related to the
17 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
18 containment, or removal of oil or a hazardous substance and that relates to
19 (A) subsistence resource protection to ensure the continued viability of
20 fish, wildlife, and other resources on which the residents of the municipality or village
21 rely for subsistence needs;
22 (B) alleviation or mitigation of adverse social or cultural effects;
23 (C) public health and welfare needs, including hospital, clinic, and
24 emergency medical services; alcohol, drug abuse, and mental health services; family
25 support services; and the operation of waste disposal systems and water quality
26 improvement systems;
21 (D) public safety needs, including police protection, search and rescue, and
28 fire protection;
29 (E) public utility needs, including the operation of electric generating
30 plants and distribution systems, water supply systems, telephone systems, and fuel
31 distribution systems;

- C9SSSB 25(CRA)
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1 (F) housing and office needs;

2 (G) transportation needs;

3 (H) public administration needs, including the value of the lime of staff
4 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
5 remove oil or a hazardous substance: and

6 (I) planning needs, including the value of the dmeofstaff and
1 administrative personnel necessary to coordinate efforts with other governments to
8 prevent, abate, contain, and remove oil or a hazardous substance; and

9 (2) to compensate the municipality or village for

10 (A) the reduction of revenue attributable to the release of the oil or
11 hazardous substance; and
12 (B) the costs of projects or activitiesthat are delayed or lost because of
13 the efforts of the municipality or village responding to therelease orassociated with the
14 containment or cleanup of oil or the hazardous substance.
15 (b) If money received underthis section is used for acapital expenditure  the
16 commissioner may require the municipality or village that acquired the item as a capital
17 expenditure to transfer it to the state at the end of the period during which the item is actually
18 used for spill response if the commissioner finds that retention of the item would confer an
19 inappropriate benefit on the municipality or village.
20 Sec.29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
21 determining whether an expenditure or proposed expenditure by a municipality or village is
22 eligible for a grant under AS 29.60.510, the department shall consider
23 (1) the degree to which the effect on the municipality or village is directly caused
24 by the oil or hazardous substance release or the response to the release;
25 (2) the availability of money to the recipient from other sources that can meet the
26 costs of providing the functions or services; and
21 (3) the severity of the effect addressed in the grant application.
28 (b) The department may reject an application for a grant under AS 29.60.510 or approve
29 an application for a grant in an amount that is less than the amount requested by a municipality
30 or village if the department determines that payment of the amount requested is not warranted
31 under (a) of this section.

CSSSSB 25(CRA) o0

M iDELETED TEXT BRACKETED I



WORK DRAFT WORK DRAFT WORK DRAFT

1 (c) The department shall adopt, by regulation, criteria by which to rank all or a portion

2 of applications for the purpose of establishing the priority order of awarding grants if money
3 requested by eligible municipalities and villages under this section exceeds the amount available.
4 The criteria must be based on the elements set out in (a) of this section. If the total amount of
5 money requested by eligible municipalities and villages under this section exceeds the amount
6 available, the department shall rank applications for the purpose of establishing the priority order
1 of awarding grants in accordance with the regulations.

8 5ec.29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES AND

9 VILLAGES, (a) A municipality may not use a grant made under AS 29.60.510 to reduce

10 current municipal tax rates or to retire its existing bonded indebtedness.

11 (b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may

12 not be used for a capital improvement, as that term is defined by AS 46.08.900(1); or

13 5ec.29.50.550. RECORDS. The department shall maintain records showing the income

14 and expenses of grants made under AS 29.60.510, and shall develop procedures governing the

15 expenditure of, and accounting for, money expended.

16 Sec. 29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each

17 disaster emergency declared by the governor under AS 26.23.020 based on a release of oil or a

18 hazardous substance, the commissioner, after consulting with and securing the written approval

19 of the attorney general and after consulting with other state agencies, shall

20 (1) make an assessment of the social and economic effects of the release of the

21 oil or hazardous substance;

22 (2) develop a plan to

23 (A) recover the cost of release-related expenditures; and

24 (B) mitigate the social and economic effects of the release of the oil or

25 hazardous substance on the municipalities, the villages, and the region in which the

26 discharge occurs;

27 (b) The commissioner may make the assessment and plans required by (a) of this section

28 by

29 (1) using staffof ihe department;

30 (2) contracting with a municipality or other entity; or

31 (3) authorizing a municipality or other entity to perform that work and supporting
- CSSSSB 25(CRA)
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1 that effort by a grant.

2 (c) Only one assessment and one plan may be completed under this section for each
3 declaration of a disaster emergency.

4 (d) The commissioner may pay the costs of the assessment, the plan, and the recovery
5 of the cost of release-related expendituresfrom  money available in the fund.

6 (e) Expenditures made under this section may be made only from the amount transferred
1

8

9

to the commissioner under AS 29.60.510(c),unless
(1) the commissioner and the commissioner of environmental conservation

mutually agree that payment may be made from money in the oiland hazardous substance release
10 response fund not transferred under AS 29.60.510(c); or

11 (2) the commissioner pays them from another source.

12 Sec. 29.60.590. REGULATIONS. The commissioner and the commissioner of

13 environmental conservation shall jointly develop and adoptregulations  thatare necessary to

14 implement the purposes of AS 29.60.500 - 29.60.599.

15 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,

16 (1) "containment and cleanup" has the meaning given in AS 46.08.900;

17 (2) "disaster emergency" means a disaster declared by the governor under

18 AS 26.23.020;

19 (3) "fund" means the oil and hazardous substance release response fund

20 established by AS 46.08.010;

21 (4) "hazardous substance," "oil," and "release" have the meanings given in

22 AS 46.08.900;

23 (5) "service"

24 (A) means a function performed or service provided by a municipality

25 under a duty or power authorized by this title or by another provision of law authorizing

26 a municipality to perform functions or provide services, or a comparable function

21 performed or service pit>vided by a village;

28 (B) includes functions not previously performed and services not

29 previously provided by the municipality or village;

30 (6) "village" means a place within the unorganized borough or within a borough

3l if the power, function, or service for which a grant application is submitted under AS 29.60.500 -
CSSSSB 25(CRA) 4
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* Sec. 9. AS 46.03.822(a) is amended to read:
(a) Notwithstanding any othe; provision or rule of law and subject only tc the defenses
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29.60.599 is not exercised or provided by the borough on an areawide or nonareawide basis at
the time the grant application is submitted, that

(A) has irrevocably waived, in a form approved by the Department of
Law, any claim of sovereign immunity that might arise in connection with the use of
grant money under this chapter, and
(B) has
(i) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian

Reorganization Act),
(i) a traditional village council recognized by the United States as

eligible for federal aid to Indians; or

(ili) a council recognized by the commissioner under regulations
adopted by the department to determine and give official recognition of village
entities under AS 44.47.150(b).

* Sec. 8. AS 46.03.760(e) is amended to read:

(e) In addition to liability under (a) - (d) of this section, a person who violates or causes
or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
action brought under AS 46.03.822, for the full amount of actual damages caused to the state by

the violation, including
direct and indirect costs associated with the abatement, containment or

removal of the pollutant”

(2) [)] restoration of the environment to its former statei

(3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emergency
first response advances and reimbursements under AS 46.08.070(c): (,] and

(4) all incidental administrative costs.
N

set ouitin (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages to persons or property, whether public or
private, including damage to the natural resources of the state or municipality, (AND) for the
costs of response, containment, removal, or remedial action incurred by the state, (OR) a munic-
ipality, or a village, and for the additional costs of a function or service, including

9- CSSSSB 25(CRA)
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1 administrative expenses for the incremental costs of providing the function or service, that
2 are incurred bv the state, a municipality, or a village, and the costs of projects or activities
3 that are delaved or lost because of the efforts of the state, the municipality, or the village.
4 resulting from an unpermitted release of a hazardous substance or, with respect to response costs,
5 the substantial threat of an unpermitted release of a hazardous substance:

6 (1) the owner of, and the person having control over, the hazardous substance at
1 the time of the release or threatened release; this paragraph does not apply to a consumer product
8

9

in consumer use;
(2) the owner and the operator of a vessel or facility, from which there is a

10 release, or a threatened release that causes the incurrence of response costs, of a hazardous
11 substance;
12 (3) any person who at the time of disposal of any hazardous substance owned or
13 operated any facility or vessel at which the hazardous substances were disposed of, from which
14 there is a release, or a tiireatened release that causes the incurrence of response costs, of a
15 hazardous substance;
16 (4) any person who by contract, agreement, or otherwise arranged for disposal or
17 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
18 substances owned or possessed by the person, other than domestic sewage, or by any other party
19 or entity, at any facility or vessel owned or operated by another party or entity and containing
20 hazardous substances, from which there is a release, or a threatened release that causes the
21 incurrence of response costs, of a hazardous substance;
22 (5) any person who accepts or accepted any hazardous substances, other than
23 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
24 from which there is a release, or a threatened release that causes the incurrence of response costs,
25 of a hazardous substance.
26 *sec. 10. AS 46.03.822(h) is amended to read:
21 (h) The statea [OR] a municipality, or a village is not liable under this section for costs
28 or damages as a result of actions taken in response to an emergency created by a release or
29 threatened release of a hazardous substance generated by or from a facility or vessel owned by
30 another person unless the actions taken by the state, the [OR] municipality, or the village
31 constitute gross negligence or intentional misconduct.

CSSSSB 25(CRA) -10-
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1 *Sec. 11. AS 46.03.900 is amended by adding new paragraphs to read:

2 (35) "service" means a function performed or service provided by the state or by
3 a municipality under a duty or power authorized by AS 29 or other provision of law authorizing

4 a municipality to perform functions or provide services, or a comparable function performed or

5 service provided by a village; "service" includes functions not previously performed and services
6

1

8

9

not previously provided;
(36) "village" means a place within the unorganized borough or within a borough

as to a power, function, or service that is not exercised or provided by the horough on an
areawide or nonareawide basis that

10 (A) hasirrevocably waived, in a form approved by the Department of
11 Law, any claim of sovereign immunity that might arise under this chapter; and

12 (B) has

13 (i) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
14 Reorganization Act);

15 (if) a traditional village council recognized by the United States as
16 eligible for federal aid to Indians; or

17 * (i11) a council recognized by the commissioner of community and
18 regional affairs under regulations adopted by the Department of Community and
19 Regional Affairs to determine and give official recognition of village entities
20 under AS 44.47.150(b).

21 * Sec. 12. AS 46.04.020 is amended by adding a new subsection to read:

22 (f) Infulfilling its responsibilities under (e) of this section, the department shall consult
23 with the governing bodies of municipalities and villages.

24 *Sec. 13. AS 46.04.900(5) is amended to read:

25 (5) "containment and cleanup" includes all direct and indirect efforts associated
26 with the prevention, abatement, containment or removal of a pollutant, and the restoration of the
21 environment to its former state: when applied to expenses, the term includes the additional
28 costs of providing a reasonable and appropriate function or service incurred in response to
29 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
30 for the incremental costs of providing the function or service;

31 *Sec. 14 AS 46.04.900 is amended by adding new paragraphs to read:

11- CSSSSB 25(CRA)
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(20) "service" means a function performed or service provided by die state,
including functions not previously performed and services not previously provided by the state;
(21) "village" means a place within the unorganized borough or within a borough
as to a power, function, or service that is not exercised or provided by the borough on an

areawide or nonareawide basis that
(A) hasirrevocably waived, in a form approved by the Department of

Law, any claim of sovereign immunity that might arise under this chapter; and
(B) has

(i) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
Reorganization Act),

(i) a traditional village council recognized by the United States as
eligible for federal aid to Indians; or

(ili) a council recognized by the commissioner of community and
regional affairs under regulations adopted by the Department of Community and
Regional Affairs to detennined and give official recognition of village entities
under AS 44.47.150(h).

* Sec. 15. AS 46.08.040(a) is amended to read;
(@) In addition to money in the fund that is transferred to the commissioner of

community and regional affairs to make grants under AS 29.60.510 and to pav for impact
assessments under AS 29.60.560, the [THE] commissioner of environmental conservation may

use money from the fund to
(1) investigate and evaluate the release or threatened release of oil or a hazardous

substance, and contain, clean up, and take other necessary action, such as monitoring and
assessing, to address a release or threatened release of oil or a hazardous substance that poses
an imminent and substantial threat to the public health or welfare, or to the environment;

(2) pay all costs incurred to
(A) establish and maintain the oil and hazardous substance response office;

(B) review oil discharge prevention and contingency plans submitted under

AS 46.04.030;
(C) conduct training, response exercises, inspections, and tests, in order

to verify equipment inventories and ability to prevent and respond to oil and hazardous

CSSSSB 25(CRA) -12-
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substance release emergencies, andto undertake other activities intended to verify or

establish the preparedness of the state, a municipality,or a party required by

AS 46.04.030 to have an approved contingency plan to*act in  accordance with that plan;

and

(D) verify or establish proof of financial responsibility required by

AS 46.04.040;

(3) pay the expenses incurred by the Alaska division of emergency services for
the oil and hazardous substance response corps and the oil and hazardous substance response
depots when presented with appropriate documentation by the division;

(4) provide matching funds for participation in federal oil discharge cleanup
activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
Compensation, and Liability Act of 1980);

(5) recover the costs [COST] to the state* [OR TO] a municipality, or a village
of a containment and cleanup resulting from the release or the threatened release of oil or a
hazardous substance;

(6) prepare, review, and revise

(A) the state's master oil and hazardous substance discharge prevention
and contingency plan required by AS 46.04.200; and

(B) a regional master oil and hazardous substance discharge prevention
and contingency plan required by AS 46.04.210; and

(7) restore the environment by addressing the effectsof an oilor hazardous
substance release.

* Sec. 16. AS 46.08.070(c) is amended to read:

(c) The department shall [MAY] reimburse a municipality or village for actual expenses,
other than normal operating expenses, incurred in the abatement of a release or threatened release
and mav advance money to a municipality or villaue to carry out an emergency first
response to a release or threatened release of oil or a hazardous substance'if

(1) the municipality or villatie has entered into anagreement  with the

commissioner under AS 46.04.020(e) or AS 46.09.020(e); and

(2) the commissioner determines that

(A) the expenses to he reimbursed were for a necessary emergency first
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response to a release or threatened release that, at the time of the release orthreatened
release, posed an imminent and substantial threat to the public health orwelfare, or to
the environment®

(B) the municipality or village has demonstrated a need for financial
assistance, and the monev to he advanced is necessary to enable the municipality or
village to carry out an emergency first response to a release or threatened release
that, at the time of the release or threatened release, poses an imminent and
substantial threat to the public health or welfare, or to the environment; and

(C) containment and cleanup efforts paid for in whole or in part by
a reimbursement or an advance made under this section were consistent with the
regional master plan for the region in which the municipality or village is located if
a plan has been prepared bv the department under AS 46.04.210.

* Sec. 17. AS 46.08.900(3) is amended to read:
(3) "containment and cleanup" includes the direct and indirect efforts associated

with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
restoration of the environment: when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
expenses for the incremental costs of providing the function or service:
* Sec. 18. AS 46.08.900 is amended by adding new paragraphs to read:
(11) "service"
(A) means a function performed or service provided by a municipality
under a duty or power authorized by AS 29 or by another provision of lawauthorizing
a municipality to perform functions or provide services, or acomparable function
performed or service provided by a village;
(B) includes functions not previously performed and Services not
previously provided by the municipality or village;
(12) "village" means a place within the unorganized borough or within a borough
if die power, function, or service for which a grant application under AS 29.60.510 is submitted
IS not exercised or provided by the borough on an areawide or nonareawide basis at the time the

grant application is submitted that

CSSSSB 25(CRA) -14-

y "jyr 'vrjt.r;e-,- DELETED TEXT BRACKETED I



WORK DRAFT WORK DRAFT WORK DRAFT

1 (A) hasirrevocably waived, in a form approved by the Department of
2 Law, any claim of sovereign immunity that might arise in connection with the use of
3 grant money under this chapter, and

4 (B) has

5 (i) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
6 Reorganization Act),

1 (i) a traditional village council recognized by the United States as
8 eligible for federal aid to Indians; or

9 (i1) a council recognized by the commissioner of community and
10 regional affairs under regulations adopted by the Departmentof Community and
11 Regional Affairs to determine and giveofficial ~ recognition of village entities
12 under AS 44.47.150(b).

13* Sec.. 19, AS 46.09.060(b) is amended to read:
14 (b) Authority to contain, clean up, or prevent a release or threatened release of oilor of
15 a hazardous substance, and to exercise other powers necessary to implement this chapter*
16 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
17 Except as provided in (a) of this section, a municipality may exercise its police power within the
18 area of the municipality.
19 * Sec. 20. AS 46.09.900(2) is amended to read:
20 (2) "containment and cleanup" includes the direct and indirect efforts associated
21 with the prevention, abatement, containment, or removal of a hazardous substance, and the
22 restoration of the environment; when applied to expenses, the term includes the additional
23 costs of providing a reasonable and appropriate function or service incurred in response to
24 the release of the hazardous substance, including [, AND INCIDENTAL] administrative
25 expenses for the incremental costs of providing the function or service:
26 *Sec. 21. AS 46.09.900 is amended by adding a new paragraph to read:
21 (8) ‘"service" means a function performed or service provided by the state,
28 including functions not previously performed and services not previously provided by the s&te.

29 * Sec.22. Sections 9 and 11 of this Act are retroactive to March 24, 1989,
30 *Sec.23. APPLICABILITY. The amendments made by secs. 7, 8, 15, and 16 of thisAct do not
31 apply toa release of oil or a hazardous substance and resultant cleanup activities or to efforts to respond
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1 to or abate that release if the release occurred before the effective date of this Act.
2 *Sec. 24. This Act takes effect immediately under AS 01.10.070(c).
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IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor/s): - SENATORS ZHAROFF, Sturgulewski
A BILL

FOR AN ACT ENTITLED
1 "An Act conceming the exercise of authority by and the recovery of damages by the state
2 and its municipalities and villages in matters relating to environmental conservation, and
3 relating to the liability of villages for environmental response actions and to state assistance
4 to municipalities and villages for expenses for prevention and abatement of environmental
5 degradation; and providing for an effective date."

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
7 *Section 1. AS 29.35.020(b) is amencled to read:

3 (b) A municipality may adopt an ordinance to exercise a power authorized bv this

9 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the

10 ordinance outside its boundaries. Before ™ [THIS] power authorized bv this subsection may

11 be exercised inside the boundaries of another municipality, the approval of the other municipality

12 must be given by ordinance, mill NifbPU imCMgfgnTTTm im[* br-tlris sutB&thiri mm ha

13 -axoseked incida a mtiteerdde-fiovopnirH?. bodv notifv-and eonoutt*
see attach hem t a
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with the village council concerning the proposed exercise of the power. A municipality
intending to exercise its authority under this subsection shall act bv ordinance, and mav
adopt an ordinance under this subsection to

(1) protect its water supply and watershed; or

(2) contain, clean up, or prevent the release or threatened release of oil or
a hazardous substance that mav pose an imminent or substantial threat to persons.
property, or natural resources within the municipality’s boundaries: however, this
paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
to regulate exploration, development, production, or transportation of oil, gas, or minerals
in @ manner inconsistent with the state’s management of those resources
owneEofrUic land. IfUiL'lanU, ui uufrrwn>nni liMttfithe ordinance adopted must he eonsis-
tent with a regional master plan fop'thw iglUH>i nliiUi Batedtfg gjga
haofeoac prepared bv the Department of Environmental Conservation under AS 46.04.210:

in this paragraph "natural resources” lias the meaning given in AS 46.03.826.

* Sec, 2. AS 29.35.020 is amended by adding a new subsection to read:

(e) In this section, "village"

(A) means the area within a five-mile radius of the village post office or,
if there is no post office, another sitedesignated by the commissioner;

(B) does not include an area described in (A) of this paragraph that is
within a city or another village.

" Sec. 3. AS 29.35.200 is amended by adding a new subsection to read:

(d) A first class borough that exercisespower necessary to contain, clean up, or prevent
a release or threatened release of oil or a hazardous substance, and exercise a power granted to
a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its  hority in a manner
that is consistent with a regional master plan for the region in which the borough is located if
a plan has been prepared by the Department of Environmental Conservation under AS 46.04.210.

* Sec. 4. AS 29.35.210(a) is amended by adding a new paragraph to read:

(13) contain, clean up, or prevent a release or threatened release of oil or a
hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
or AS 46.09; the horough shall exercise its authority under this paragraph in @ manner that is
consistent with a regional master plan for the region in which the horough is located if a plan

CSSSSB 25( ) 2-
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1 has been prepared by the Department of Environmental Conservation under AS 46.04.210.
2 = 3Sec. 5, AS 29.35.220 is amended by adding a new subsection to read:

3 (e) A third class borough may by ordinance exercise power necessary to contain, clean
4 up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a
5 power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
6 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
! exercise its authority under this subsection in a manner that is consistent with a regional master
8 plan for the region in which the borough is located if a plan has been prepared by the
9 Department of Environmental Conservation under AS 46.04.210.
10 * Sec. 6. AS 29.60 is amended by adding new sections to read:

11 ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL

12 IMPACT ASSISTANCE.

13 Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that

14 amajor release of oil or hazardous substances into the environment presents a real and substantial

15 threat to the economy and public welfare of the municipalities and villages that are affected by

16 the release and the resultant activities to contain and clean up the release.

17 (b) The legislature concludes that it is in the best interest of the state and its citizens to

18 provide a readily available fund for the payment of the expenses incurred by municipalities and

19 villages to mitigate the social and economic effects that arise out of a major release of oil or

20 hazardous substances and resultant cleanup activities.

21 (c) Itis the intent of the legislature and declared to be the public policy of the state that

22 money to defray the cost of social and economic effects on municipalities and villages arising

23 from a major release of oil or a hazardous substance and resultant cleanup activities and to pay

24 for efforts to abate that major release will be immediately available upon the declaration by the

25 governor of a disaster emergency relating to the release.

26 Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) If arelease of

21 oil or a hazardous substance has been proclaimed a disaster emergency by the governor under

28 AS 26.23.020, the commissioner may use money from the oil and hazardous substance release

29 response fund to make grants to a municipality or village that is affected by the release or v

30 response to the release and that demonstrates that the release or response to the release

31 extraordinary expenditures that are beyond the reasonable capability of the municipality or village
-3 CSSSSB 28( )
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to meet from the municipality's or village’s current revenue sources.

(b) For each disaster emergency declared by the governor under AS 26.23.020, and
subject to agreement with the commissioner of environmental conservation as to the amount of
money in the fund that may be used by the department to make grants, the commissioner may
expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
reserve or of the unrestricted balance of the fund for grants authorized under this section. If the
commissioner and the commissioner of environmental conservation do not agree on the amount
of money in the fund that may be used by the department to make grants under AS 29.60.500 -
29.60.599, the governor shall make the determination.

(c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer of money
between appropriations, when the commissioner and the commissioner of environmental
conservation have agreed to the amount of money in the fund that may be used by the
department to make grants, or when that determination has been made by the governor, the
commissioner of environmental conservation shall promptly transfer that amount to the
department for use under AS 29.60.500 - 29.60.599.

(d) For money that has been transferred under (c) of this section, if within any one-year
period thereafter the commissioner does not use the moneyto make a grant under AS 29.60.500 -
29.60.599, the commissioner shall, at the direction of the governor or the request of the
commissioner of environmental conservation, return the unexpended amount transferred under

(c) of this section to the fund.
Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made

under AS 29.60.510 may be made only
(1) for a service, including all incidental administrative costs related to the

service, that is directly or indirectly affected by efforts associated with prevention, abatement,

containment, or removal of oil or a hazardous substance and that relates to
(A) subsistence resource protection to ensure the continued viability of

fish, wildlife, and other resouice”.on which the residents of the municipality or village

rely for subsistence needs;
(B) alleviation or mitigation of adverse social or cultural effects;

(C) public health and welfare needs, including hospital, clinic, and
emergency medical services; alcchol, drug abuse, and mental health services; family
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21
22
23
24
25
26
21
28
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support services; and theoperation of waste disposal systemsand waterquality

improvement systems;

(D) public safety needs, including police protection, search and rescue, and
fire protection;

(E) public utility needs, including the operation of electric generating
plants and distribution systems, watersupplysystems,telephone  systems, and fuel
distribution systems;

(F) housing and office needs;

(G) transportation needs;

(H) public administration needs, including the valueof the time of staff
and administrative personnel necessary to direct efforts to prevent, abate, contain, and
remove oil or a hazardous substance; and

() planning needs, includingthe value of the time of staff and
administrative personnel necessary to coordinate efforts with other governments to
prevent, abate, contain, and remove oil or a hazardous substance; and

(2) to compensate the municipality or village for

(A) the reduction of revenue attributable to the release of the oil or
hazardous substance; and

(B) the costs of projects or activities that are delayed or lost because of
the efforts of the municipality or village responding to the release or associated with the
containment or cleanup of oil or the hazardous substance.

(b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may
not be used for a capital improvement, as that term is defined by AS 46.08.900(1).

Sec. 29.60530T~CRrA GRANT APPLICATIONS, (a) In
determining whether an expenditure or proposed expenditure by a municipality or village is
eligible for a grant under AS 29.60.510, the department shall consider

(1) tht degree to which the effect on the municipality or village is directly caused
by the oil or hazardous substance release or the response to the release;

(2) the availability of money to the recipient from other sources that can meet the
costs of providing the functions or services; and

(3) the severity of the effect addressed in the grant application.
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(b) The department may reject an application for a grant under AS 29.60.510 or approve
an application for a gram in an amount that is less than the amount requested by a municipality
or village if the department determines that payment of the amount requested is not warranted

under (a) of this section.

(c) The department shall adopt, by regulation, criteria by which to rank all or a portion
of applications for the purpose of establishing the priority order of awarding grants if money
requested by eligible municipalities and villages under this section exceeds the amount available.
The criteria must be based on the elements set out in (a) of this section. |f the total amount of
money requested by eligible municipalities and villages under this section exceeds the amount
available, the department shall rank applications for the purpose of establishing the priority order
of awarding grants in accordance with the regulations.

Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES. A
municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates
or to retire its existing bonded indebtedness.

Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
and expenses of grants made under AS 29.60.510, and shall develop procedures governing the

expenditure of, and accounting for, money expended.
Sec. 29.60.56QxKEPORT TO THEJIBASLATUREAffie commissyKltr shall submit a

report to thekglslature not latertiatffthe 10th dt™lifliowing the.dnvening ofe”dTregular
sessiojMJt the legislature™PRe report may”rffclude infornj™Mitfn considerecj™«fgnificant by the

Tmmissioner buurttist include
(1) the amqgynf'of money e>pEnded under"8”9.60.510 dinj*The precedin|

fispaTyear, and
a detailed>Hffunary of department activitiesjp”rdministering”tjj* ranrprofptfrrT»

duriog'the preceding”tScal year.
Sec. 29.60.570. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each

disaster emergency declared by the governor under AS 26.23.020 based on a release of oil or a

hazardous substance, the commissioner, after consulting with and securing the written approval
<\l C-oeroHvAJo wj.lF 0*ke.r'

Ch
of the attorney general, shall
(1) mal<an assessment of the social and economic effects of the release of the

oil or hazardous substance:
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(2) develop aplan to
(A) recover the cost of release-related expenditures; and
(B) mitigate the social and economic effects of the release of the oil or
hazardous substance on the municipalities, the villages, and the region in which the

discharge occurs;
(b) The commissioner may make the assessment and plans required by (a) of this section

=
<<

(1) using staff of the department;
(2) contracting with a municipality or other entity; or
(3) authorizing a municipality or other entity to perform thatwork and supporting

that effort by a grant.
(c) Only one assessment and one plan may be completed under this section for each

declaration of a disaster emergency.

(d) Thc~eonmiissiurieimay pay the co3t3-of the a33CS3ment and plan from-money
available in the fund. ACHE-vS!I/A \ C,

Sec. 29.60580. REGULATIONS.  The commissioner and the commissioner of
environmental conservation shall jointly develop and adopt regulations that are necessary to
implement the purposes of AS29.60.500 -29.60.599.

Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,

(1) "containment and cleanup" has the meaning given in AS46.08.900;
* (2) “disaster emergency" means a disaster declared by the governor under

AS 26.23.020;
A (3) "fund" means the oil and hazardous substance release response fund

established by AS 46.08.010;
(4) "hazardous substance," “oil," and "release" " .anings given in

AS 46.08.900;
(5) "service"
(A) means a function performed or service provided by a municipality
under a duty or power authorized by this title or by another provision of law authorizing
a municipality to perform functions or provide services, or a comparable function
performed or service provided by a village;

7- CSSSSB 25( )
Neu Tax' Underlined [DELETED TEXT BRACKETED)



WO WO PO PO PO PO PO MNP RO RO — = = =
[ N et " G TEEY
l—‘ogooo\lmmkwl\al—‘oooo\lmmhool\sl—\o

WORK DRAFT WORK DRAFT WORK DRAFT

(B) includes functions not previously performed and services not
previously provided by the municipality or village;

(6) "village" means each of the following in the unorganized borough or within

a borough if the power, function, or service for which a grant application is submitted under
AS 29.60.500 - 29.60.599 is not exercised or provided by the borough on an areawide or
nonareawide basis at the time the grant application is submitted, if the village has irrevocably
waived, in a form approved by the Department of Law, any claim of sovereign immunity that
might arise in connection with the use of grant money under this chapter, and if the village has
(A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian

Reorganization Act);
(B) atraditional village council recognized by the United States as eligible

for federal aid to Indians; or
(C) acouncil recognized by the commissioner under regulations adopted

oy the department to determine and give official recognition of village entities under
AS 44.47.150(b).

* Sec. 7. AS 46.03.760(e) is amended to read;

(e) In addition to liability under (a) - (d) of this section, a person who violates or causes
or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
action brought under AS 46.03.822, for the full amount of actual damages caused to the state by

the violation, including
{1} direct and indirect costs associated with the abatement.containment or

removal of the pollutant®

(2) [,] restoration of the environment to its former states

(3) amounts paid as grants under AS 29.60.510 - 29.60.599 andas emergency
first response advances and reimbursements under AS 46.08.070(c): [,] and

{4} all incidental administrative costs.

* Sec. 8. AS 46.03.822(a) is amended to read:

(a) Notwithstanding any other provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the ‘ollowing persons
are strictly liable, jointly and severally, for damages to persons or property, whether public or
private, including damage to the natural resources of the state or municipality, [AND] for the

£SSSSB 25( ) §-
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1 costs of response, containment, removal, or remedial action incurred by the state, [OR] a munic-
2 ipality, or a village, and for the additional costs of a function or service, including
3 administrative expenses for the incremental costs of providing the function or service, that
4 are incurred bv the state, a municipality, or a village, and the costs of projects or activities
5 that are delayed or lost because of the efforts of the state, the municipality, or the village.
6 resulting from an unpermitted release of a hazardous substance or, with respect to response cost*,
[ the substantial threat of an unpermitted release of a hazardous substance:
8 (1) the owner of, and the person having control over, the hazardous substance at
9 the time of the release or threatened release; this paragraph does not apply to a consumer product
10 In consumer use;
11 (2) the owner and the operator of a vessel or facility, from which there is a
12 release, or a tlireatened release that causes the incurrence of response costs, of a hazardous
13 substance;
14 (3) any person who at the time of disposal of any hazardous substance owned or
15 operated any facility or vessel at which the hazardous substances were disposed of, from which
16 there s a release, or a threatened release that causes the incurrence of response costs, of a
17 hazardous substance;
18 (4) any person who by contract, agreement, or otherwise arranged for disposal or
19 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
20 substances owned or possessed by the person, other than domestic sewage, or by any other party
21 or entity, at any facility or vessel owned or operated by another party or entity and containing
22 hazardous substances, from which there is a release, or a threatened release that causes the
23 incurrence of response costs, of a hazardous substance;
24 (5) any person who accepts or accepted any hazardous substances, other than
25 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
26 from which there is a release, or a threatened release that causes the incurrence of response costs,
21 of & hazardous substance,
28 *Sec. 9. AS46.03.822(h) is amended to read:
29 (h) The state, [OR] a municipality, or a village is not liable under this section for costs
30 or damages as a resuh of actions taken in response to an emergency created by a release or
31 threatened release of a hazardous substance generated by or from a facility or vessel owned by
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1 another person unless the actions taken by the state, the [OR] municipality, or the village
2 constitute gross negligence or intentional misconduct.

3 * Sec. 10. AS 46.03.900 is amended by adding new paragraphs to read:

4 (35) "service" means a function performed or service provided by the state or by
5 a municipality under a duty or power authorized by AS 29 or other provision of law authorizing

6 a municipality to perform functions or provide services, or a comparable function performed or

I service provided by a village; “service" includes functions not previously performed and services

8 not previously provided;

9 (36) "village" means each of the following in the unorganized borough or within
10 a horough as to a power, function, or service that is not exercised or provided by the borough
11 on an areawice or nonareawide hasis if the village has irrevocably waived, in a form approved
12 by the Department of Law, any claim of sovereign immunity that might arise under this chapter,
13 and if the village has
14 (A) a council organized under 25 US.C. 476 (sec. 16 of the Indian
15 Reorganization Act)

16 (B) atraditional village council recognized by the United States as eligible
17 for federal aid to Indians; or

18 (C) a council recognized by the commissioner of community and regional
19 affairs under requlations adopted by the Department of Community and Regional Affairs
20 to determine and give official recognition of village entities under AS 44.47.150(h).

21 *Sec. 11. AS 46.04.020 is amended by adding a new subsection to read:

22 (f) Infulfilling its responsibilities under (g) of this section, the department shall consult
23 with the governing bodies of municipalities and villages.

24 * Sec. 12. AS 46.04.900(5) is amended to read:

25 (5) "containment and cleanup" indudes all direct and indirect efforts associated
26 with the prevention, abatement, containment, or removal of a pollutant, and the restoration of the
21 environment to its former state: when applied to expenses, the term includes the additional
28 costs of providing a reasonable and appropriate function or service incurred in response lo
29 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
30 for the incremental costs of providing the function or service:

31 *Sec. 13. AS 46.04.900 is amended by adding new paragraphs to read:
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seu Texc i/nag.-lined [DELETED TEXT BRACKETED)



WORK DRAFT WORK DRAFT WORK DRAFT

1 (20) "service" means a function performed or service provided by the state,
2 including functions, not previously performed and services not previously provided by the state;
3 (21) "village" means each of the following in the unorganized borough or with
4 a horough as to a power, function, or service that is not exercised or provided by the borough
5 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
6 by the Department of Lav/, any claim of sovereign immunity that might arise under this chapter,
[ and if the village has
8 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
9 Reorganization Act);
10 (B) atraditional village council recognized by the United States as eligible
11 for federal aid to Indians; or
12 (Q acouncil recognized by the commissioner of community and regional
13 affairs under regulations adopted by the Department of Community and Regional Affairs
14 to determined and give official recognition of village entities under AS 44.47.150(b).
15 *Sec. 14. AS 46.08.040(a) is amended to read:
16 (a) In addition to money in the fund that is transferred to the commissioner of
17 community and regional affairs to make erants under AS 29.60.510 and to pay for impact
18 assessments under AS 29.60.570, the [THE] COMMISSIONET of environmental conservation Mmay
19 use money from the fund to
20 (1) investigate and evaluate the release or threatened release of oil or a hazardous
21 substance, and contain, clean up, a."1 take other necessary action, such as monitoring and
22 assessing, to address a release or threatened release of oil or a hazardous substance that poses
23 an imminent and substantial threat to the public health or welfare, or to the environment;
24 (2) pay all costs incurred to
25 (A) establish and maintain the oil and hazardous substance response office;
26 (B) review oil discharge prevention and contingency plans submitted under
21 2 AS 46.04.030;
28 (C) conduct training, response exercises, inspections, and tests, in order
29 to verify equipment inventories andability to prevent and respond to oil and hazardous
30 substance release emergencies, andto undertake other activities intended to verify or
31 establish the preparedness of the state, a municipality, or a party required by
11- CSSSSB 28( )
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1 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
2 and
3 (D)verify or establish proof of financial responsibility required by
4 AS 46.04,040;
5 (3) pay the expenses incurred by the Alaska division of emergency services for
6 the oil and hazardous substance response enrps and the oil and hazardous substance response
[ depots when presented with appropriate documentation by the division;
8 (4) provide matching funds for participation in federal oil discharge cleanup
9 activities and under 42 US.C. 9601 - 9657 (Comprehensive Environmental Response,
10 Compensation, and Liability Act of 1980);
11 (5) recover the costs [COST] to the state* [OR TO] a municipality, or a village
12 of a containment and cleanup resulting from the release or the threatened release of oil or a
13 hazardous sulbstance;
14 (6) prepare, review, and revise
15 (A) the state’s master oil and hazardous substance discharge prevention
16 and contingency plan required by AS 46.04.200; and
17 (B) aregional master oil and hazardous substance discharge prevention
18 and contingency plan required by AS 46.04.210; and
19 (7) restore the environment by addressing the effects of an oil or hazardous
20 substance release.
21 *Sec. 15, AS 46.08.070(c) is amended to read:
22 (c) The department shall [MAY] reimburse a municipality or village for actual expenses,
23 other than normal operating expenses, inclined in the abatement ofa release or threatened release
24 and mav advance money to a municipality or village to carrv out an emergency first
25 response to a release or threatened release of oil or a hazardous  substance if
26 (1) the municipality or village has emered into an agreement with the
21 commissioner under AS 46.04.020(e) or AS 46.09.020(e); and
28 (2) the commissioner determines that
29 (A) the expenses to be reimbursed were for a necessary emergency first
30 response to arelease or threatened release that, at the time of the release or threatened
31 release, posed an imminent and substantial threat to the public health or welfare, or to
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1 the environment;
2 (B) the municipality or village has demonstrated a need for financial
3 assistance, and the money to be advanced is necessary to enable the municipality or
4 village to carry out an emergency first response to a release nr threatened release
5 that, at the time of the release or threatened release, poses an imminent and
6 substantial threat to the public health or welfare, or to the environment; and
[ (C) containment and cleanup efforts paid for in whole or in part bv
8 a reimbursement or an advance made under this section v.ere consistent with the
9 regional master plan for the region in which the municipality or village is located if
10 a plan has been prepared bv the department under AS 46.04.210.
11 *Sec. 16. AS 46.08.900(3) is amended to read:
12 (3) “containment and cleanup” includes the direct and indirect efforts associated
13 with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
14 restoration of the environment; when applied to expenses, the term includes the additional
15 costs of providing a reasonable and appropriate function or service incurred in response to
16 the release of the oil or hazardous substance, including [, AND LMCEDENTAL] administrative
17 expenses for the incremental costs of providing the function or service:
18 *Sec. 17. AS 46.08.900 is amended by adding new paragraphs to read:
19 (11) "service"
20 (A) means a function performed or service provided by a municipality
21 under a duty or power authorized by AS 29 or by another provision of law authorizing
22 a municipality to perform functions or provide services, or a comparable function
23 performed or service provided by a village:
24 (B) includes functions not previously performed and services not
25 previously provided by the municipality or village;
26 (12) "village" means each of the following in the unorganized borough or within .
21 a borough if the power, function, or service for which a grant application under AS 29.60.510"
28 IS submitted is not exercised or provided by the borough on an areawide or nonareawide basis
29 at the time the grant application is submitted if the village has irrevocably waived, ina form
30 approved by the Department of Law, any claim of sovereign immunity that might arise in
31 connection with u e use of grant money under this A:hapter, and if the village has
-13- CSSSSB 25( )
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1 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian

2 Reorganization Act),

3 (B) atraditional village council recognized by the United States as eligible

4 for federal aid to Indians; or

5 (C) acouncil recognized by the commissioner of community and regional

6 affairs under regulations adopted by the Department of Community and Regional Affairs

[ to determine and give official recognition of village entities under AS 44.47.150(b).

8 * Sec. 18.AS 46.09.060(b) is amended to read:

9 (b) Authority to contain, clean up, or prevent a release or threatened release of oilor of
10 a hazardous substance, and to exercise other powers necessary to implement this chapter,
11 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
12 Except as provided in (a) of this section, a municipality may exercise its police power within the
13 area of the municipality.

14 *Sec. 19. AS 46.09.900(2) is amended to read:

15 (2) "“containment and cleanup” includes the direct andindirectefforts  associated
16 with the prevention, abatement, containment, or removal of a hazardous substance, and the

17 restoration of the environment; when applied to expenses, the term includes the additional

18 costs of providing a reasonable and appropriate function or service incurred in response to

19 the release of the hazardous substance, including [, AND INCIDENTAL] administrative

20 expenses for the incremental costs of providing the function or service;

21 *Sec. 20. AS 46.09.900 is amended by adding a new paragraph to  read:

22 (8) "service" meansa function performed or serviceprovided by the state,
23 including functions not previously performed and services not previously provided by the state.

24 * Sec. 21. Sections 8 and 10 of this Act are retroactive to March 24, 1989,

25 * Sec. 22. APPLICABILITY. The amendments made by secs. 6, 7, 14, and 15 of this Act donot
26 apply to a release of oil or a hazardous substance and resultant cleanup activities or to efforts to respond
27 to or abatethatrelease if the release occurred before the effective date of this Act,

28 * Sec.23. This  Act takeseffect immediately under AS 01.10.070(c).

CSSSSB 25( ) 1.
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Attachments to CS for House Bill No. 275
Attachment A

Before a power authorized by this subsection may be
exercised inside the boundariej of another municipality, the
approval of the other municipality must be given by ordinance.
Before a power athorized by this subsection may be exercised
within a village as defined under AS 46.08.900 (12), the
approval of the village must be given by resolution.

Attachment B

To the extent money is received by a community under this
section for capital expenditures, such as vehicles, the
commissioner may, at the end of the period for which there has
been demonstrated special need, require the community to
return the purchased i1tem to the State if the commissioner
determines that an inaappropriate benefit would otherwise be
conferred on the community.

Attachment C

The commissioner may pay the costs of the assessment plan
and cost recovery plan from money available in the fund under
As 29.60.510(b) or by separate agreement with the commissioner
of the Department of Environmental Cosnervation, or by other
means.
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): SENATORS ZHAROFF, Sturgulewski

A BILL
FOR AN ACT ENTITLED
1 "An Act concerning the exercise of authority by the state and its municipalities, and the
2 recovery of damages by the state and its municipalities and villages, in matters relating
3 to environmental conservation, and relating to the liability of villages for environmental
4 response actions and to state assistance to municipalities and villages for expenses for
5 prevention and abatement of environmental degradation; and providing for an effective

6 date.”

7 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 *section 1. INTENT. The provisions of AS 29.60.500 - 29.60.599, added by ser. 7 of this Act, are
9ot intended by the legislature to confirm long-term benefits on municipalides receiving  financial
10 assistance under those provisions.

11 »SeC. 2. AS 29.35.020(b) is amended to read:
12 (b) A municipality may adopt an ordinance to exercise a power authorized bv this

13 subsection [PROTECT IT§ WATER SUPPLY AND WATERSHED,] and may enforce the

1- CSSSSB 25( )
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ordinance outside its boundaries. Before a [THIS] POWEr authorized bv this subsection May
be exercised inside the boundaries of another municipality, the approval of the other municipality
must be given by ordinance, and before & power authorized bv this subsection mav he
exercised inside a village, as that term is defined bv AS 46.08.900, the approval of the
village must be given bv resolution. A municipality intending to exercise its authority under
this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection
to
(1) protect its water supply and watershed: or
(2) contain, clean up, or prevent the release or threatened release of oil or
a hazardous substance that mav pose an imminent or substantial threat to persons.
property, or natural resources within the municipality’s boundaries: however, this
paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
to regulate exploration, development, production, or transportation of oil, gas, or minerals
in a manner inconsistent with the state’s management of those resources, and enforcement
of the ordinance must be consistent with a regional master plan prepared bv the
Department of Environmental Conservation under AS 46.04.210; in this paragraph,
"natural resources” has the meaning given in AS 46.03.826.
= Sec. 3. AS 29.35.020 is amended by adding a new subsection to read:
(e) In this section, "village"
(A) means the area within a five-mile radius of the village post office or,
If there is no post office, another site designated by thecommissioner,
(B) does not include an area described in (A) of this paragraph that is
within a city or another village.
* sec. 4. AS 29.35.200 is amended by adding a new subsection to read:
(d) A first class borough that exercises powernecessary to contain, clean up, or prevent
a release or threatened release of oil or a hazardous substance, and exercise a power granted to
a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
that is consistent with a regional master plan prepared by the Department of Environmental
Conservation under AS 46.04.210.
*« sec. 5. AS 29.35.210(a) is amended by adding a new paragraph to read:
(13) contain, clean up, or prevent a release or threatened release of oil or a

£SSSSB 25( ) 2-
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hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
or AS 46.09; the horough shall exercise its authority under this paragraph in a manner that is
consistent with a regional master plan prepared by the Department of Environmental
Conservation under AS 46.04.210.
* Sec. 6. AS 29.35.220 is amended by adding a new subsection to read:

(e) A third class borough may by ordinance exercise power necessary to contain, clean
up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a
power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
exercise its authority under this subsection in a manner that is consistent with a regional master

plan prepared by the Department of Environmental Conservation under AS 46.04.210.
* Sec. 7. AS 29.60 is amended by adding new sections to read:
ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL
IMPACT ASSISTANCE.

5ec.29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that
amajor release of oil or hazardous substances into the environment presents a real and substantial
threat to the economy and public welfare of the municipalities and villages that are affected by
the release and the resultant activities to contain and clean up the release.

(b) The legislature concludes that it is in the best interest of the state and its citizens to |
provide a readily available fund for the payment of the expenses incurred by municipalities and
villages to mitigate the social and economic effects that arise out of a major release of oil or

hazardous substances and resultant cleanup activities.

(c) It is the intent of the legislature and declaredto be the public policy of the state that
money to defray the cost of social and economic effects on municipalities and villages arising
from a major release of oil or a hazardous substance and resultant cleanup activities and to pay
for efforts to abate that major release will be immediately available upon the declaration by the
governor of a disaster emergency relating to the release.

5ec.29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) If a release of
oil or a hazardous substance has been proclaimed a disaster emergency by the governor under
AS 26.23.020, the commissioner may use money from the oil and hazardous substance release
response fund to make grants to a municipality or village that is affected by the release or by the

3 CSSSSB 25( )
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1 response to the release and that demonstrates that the release or response to the release involves
2 extraordinary expenditures that are beyond the reasonable capability of the municipality or village
3 to meet from the current revenue sources of the municipality or village.
4 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
5 subject to agreement with the commissioner of environmental conservation as to the amount of
6 money in the fund that may be used by the department to make grants, the commissioner may
[ expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
8 reserve cr of the unrestricted balance of the fund for grants authorized under this section. [f the
9 commissioner and the commissioner of environmental conservation do not agree on the amount
10 of money in the fund that may be used by the department to make grants under AS 29.60.500 -
1l 29.60.599, the governor shall make the determination.

12 (c)  Notwithstanding the limitation of AS 37.07.080(e) against the transfer of money
13 between appropriations, when the commissioner and the commissioner of environmental
14 conservation have agreed to the amount of money in the fund that may be used by the
15 department to make grants, or when that determination has been made by the governor, the
16 commissioner of environmental conservation shall promptly transfer that amount to the
17 department for use under AS 29.60.500 - 29.60.599.

18 (d) For money that has been transferred under () of this section, if within any one-year
19 period thereafter the commissionei does not use the money to make a grant under AS 29.60.500 -
20 29.60.599, the commissioner shall, at the direction of the governor or the request of the
21 commissioner of environmental conservation, retun the unexpended amount transferred under
22 (c) of this section to the fund.

23 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
24 under AS 29.60.510 may be made only

25 (1) for a service, including all incidental administrative costs related to the
26 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
21 containment, or removal of oil or a hazardous substance and that relates to

28 (A) subsistence resource protection to ensure the continued viability of
29 fish, wildlife, and other resources on which the residents of the municipality or village
30 rely for subsistence needs;

31 (B) alleviation or mitigation of adverse social or cultural effects;
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(C) public health and welfare needs, including hospital, clinic, and
emergency medical services; alcohol, drugabuse, andmental healthservices;  family
support services; and theoperation ofwastedisposal ~ systems and  water quality
improvement systems;

(D) public safety needs, including police protection, search and rescue, and
fire protection;

(E) public utility needs, including the operation of electricgenerating
plants and distribution systems, water supply systems, telephone systems, and fuel
distribution systems;

(F) housing and office needs;

(G) transportation needs;

(P1) public administration needs,including the value of the time of staff
and administrative personnel necessary to direct efforts to prevent, abate, contain, and
remove il or & hazardous substance; and

(I) planning needs, including the value of the time of staff and
administrative personnel necessary to coordinate efforts with other governments to
prevent, abate, contain, and remove oil or a hazardous substance; and

(2) to compensate the municipality or village for
* (A) the reduction of revenue attributable to the release of the oil or
hazardous substance; and

(B) the costs of projects or activities that are delayed or lost because of
the efforts of the municipality or village responding to the release or associated with the
containment or cleanup of oil or the hazardous substance.

(b) If money received under this section is used for a capital expenditure, the
commissioner may require the municipality or village ‘that acquired the item as a capital
expenditure to transfer it to the state at the end of the period during which the item is actually
used for spill response if the commissioner finds that retention of the item would confer an
inappropriate benefit on the municipality or village.

Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
determining whether an expenditure or proposed expenditure by a municipality or village is
eligible for a grant under AS 29.60.510, the department shall‘consider
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(1) the degree to which the effect on the municipality or village is directly caused
by the oil or hazardous substance release or the response to the release;

(2) the availahility of money to the recipient from other sources that can meet the
costs of providing the functions or services; and

(3) the severity of the effect addressed in the grant application.

(b) The department may reject an application for a grant under AS 29.60.510 or approve
an application for a grant in an amount that is less than the amount requested by a municipality
or village if the department determines that payment of the amount requested is not warranted
under (a) of this section.

(c) The department shall adopt, by requlation, criteria by which to rank all or a portion
of applications for the purpose of establishing the priority order of awarding grants If money
requested by eligible municipalities and villages under this section exceeds the amount available.
The criteria must be based on the elements set out in (a) of this section. |f the total amount of
money requested by eligible municipalities and villages under this section exceeds the amount
available, the department shall rank applications for the purpose of establishing the priority order

of awarding grants in accordance with the regulations.
Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES AND

VILLAGES, (a) A municipality may not use a grant made under AS 29.60.510 to reduce
current municipal tax rates or to retire its existing bonded indebtedness.

(b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may
not be used for a capital improvement, as that term is defined by AS 46.08.900(1).

Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
and expenses of grants made»under AS 29.60.510, and shall develop procedures governing the

expenditure of, and accounting for, money expended.
Sec.29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each

disaster emergency declared by the governor under AS 26.23.020 based on a release of oil or a
hazardous substance, the commissioner, after consulting with and securing the written approval
of the attorney general and after consulting with other state agencies, shall

(1) make an assessmentof the social and economic effects of the release of the
oil or hazardous substance;

(2) develop a plan to
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(A) recover the cost of release-related expenditures; and

(B) mitigate the social and economic effects of the release of the oil or
hazardous substance on the municipalities, the villages, and the region in which the
discharge occurs;

(b) The commissioner may make the assessment and plans required by (a) of this section
by

(1) using staff of the department;

(2) contracting with a municipality or other entity; or

(3) authorizing a municipality or other entity to perform that work and supporting
that effort by a grant,

(c) Only one assessment and one plan may be completed under this section for each
declaration of a disaster emergency.

(d) The commissioner may pay the costs of the assessment, the plan, and the recovery
of the cost of release-related expenditures from money available in the fund.

(e) Expenditures mace under this section may be made only from the amount transferred
to the commissioner under AS 29.60.510(c), unless

(1) the commissioner and the commissioner of environmental conservation
mutually agree that payment may be made from money in the oil and hazardous substance release
response fund not transferred under AS 29.60.510(c); or

(2) the commissioner pays them from another source.

Sec. 29.60.590.  REGULATIONS.  The commissioner and the commissioner of
environmental conservation shall jointly develop and adopt regulations that are necessary to
implement the purposes of AS 29.60.500 - 29.60.599.

Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599.

(1) "containment and cleanup" has the meaning given in AS 46.08.900;

(2) “disaster emergency" means a disaster declared by the governor under

AS 26.23.020;
(3) "fund" means the oil and hazardous substance release response fund

established by AS 46.08.010;
(4) "hazardous substance," "oil," and "release” have the meanings given in

AS 46.08.900;
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1 (5) "service"
2 (A) means a function performed or service provided by a municipality
3 under a duty or power authorized by this title or by another provision of law authorizing
4 a municipality to perform functions or provide services,or a comparable function
5 performed or service provided by a village;
6 (B) includes functions not previously performed and services not
[ previously provided by the municipality or village;
8 (6) "village" means a place within the unorganized borough or within a borough
9 i the power, function, or service for which a grant application is submitted under AS 29.60.500 -
10 29.60.599 s not exercised or provided by the borough on an areawide or nonareawide basis at
11 the time the grant application is submitted, that
12 (A) has irrevocably waived, in a form approved by the Department of
13 Law, any claim of sovereign immunity that might arise in connection with the use of
14 grant money under this chapter, and
15 (B) has
16 (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
17 Reorganization Act);
18 (1) atraditional village council recognized by the United States as
19 eligible for federal aid to Indians; or
20 (1i1) a council recognized by the commissioner under regulations
21 adopted by the department to determine and give official recognition of village
22 entities under AS 44.47.150(h).
23 *Sec. 8. AS 46.03.760(e) is amended to read:
24 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes
25 or permits to be violated a provision ofAS 46.03.740 - 46.03.750 is liable to thestate, ina civil
26 action brought under AS 46.03.822, for the fullamount of actual damages caused tothe state by
21 the violation, including
28 £1} direct and indirect costs associated with the abatement, containment or
29 removal of the pollutant!
30 (2) [J restoration of the environment to its former state!
3l (3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emergency
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first response advances and reimbursements under AS 46.08.070(c); [,J and
(4) all incidental administrative costs.

* sec. 9. AS 46.03.822(a) is amended to read:

(a) Notwithstanding any other provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages to persons or property, whether public or
private, including damage to the natural resources of the state or municipality, [AND] for the
costs of response, containment, removal, or remedial action incurred by the state, [OR] a munic-
ipality, or a village, and for the additional costs of a function or service, including
administrative expenses for the incremental costs of providing the function or service, that
are incurred bv the state, a municipality, or a village, and the costs of projects or activities

that are delayed or lost because of the efforts of the state, the municipality, or the village.
resulting from an unpermitted release of a hazardous substance or, with respect to response costs,
the substantial threat of an unpermitted release of a hazardous substance:

(1) the owner of, and the person having control over, the hazardous substance at
the time of the release or threatened release; this paragraph does not apply to a consumer product

I consumer use;
(2) the owner and the operator of a vessel or facility, from which there is a

release, or a threatened release that causes the incurrence of response costs, of a hazardous

substance;
(3) any person who at the time of disposal of any hazardous substance owned or

operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a

hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
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1 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
2 from which there is a release, or a threatened release that causes the incurrence of response costs,

3 of a hazardous substance,

4 *Sec. 10. AS 46.03.822(h) is amended to read:

5 (h) The statej [OR] a municipality, or a village is not liable under this section for costs
6 or damages as a result of actions taken in response to an emergency created by a release or
[ threatened release of a hazardous substance generated by or from a facility or vessel owned by

8 another person unless the actions taken by the state, the [OR] municipality, or the village

9 constitute gross negligence or intentional misconduct.

10 *Sec. 11.  AS 46.03.900 is amended by adding new paragraphs to read:

11 (35) "service" means a function performed or service provided by the state or by

12 a municipality under a duty or power authorized by AS 29 or other provision of law authorizing

13 a municipality to perform functions or provide services, or a comparable function performed or

14 service provided by avillage; "service" includes functions not previously performed and services

15 not previously provided;

16 (36) "village" means a place within the unorganized borough or within a borough

17 as to a power, function, or service that is not exercised or provided by the borough on an

18 areawide or nonareawide basis that

19 (A) hasirrevocably waived, in a form approved by the Department of
20 Law, any claim of sovereign immunity that might arise under  this chapter; and

2 (B) has

22 (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian

23 Reorganization Act),

24 (1) atraditional village council recognized by the United States as

25 eligible for federal aid to Indians; or

26 (1) a council recognized by the commissioner of community and

21 regional affairs under regulations adopted by the Departmentof Community and
28 Regional Affairs to determine and give official recognitionof village entities
29 under AS 44.47.150(b).

30 *Sec. 12.  AS 46.04.020 is amended by adding a new subsection to read:

31 (f) In fulfilling its responsibilities under (g) of this section, the department shall consult
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with the governing bodies of municipalities and villages.
* Sec. 13. AS 46.04.900(5) is amended to read:
(5) "containment and cleanup" includes all direct and indirect efforts associated

1

2

3

4 with the prevention, abatement, containment or removal of a pollutant, ana the restoration of the
5 environment to its former state; when applied to expenses, the term includes the additional
6
1
8
9

costs of providine a reasonable and appropriate function or service incurred in response to

the discharge of a pollutant, including [, AND ALL |NC|DENTAL] administrative expenses

for the incremental COSES of providing the function or service:

* Sec. 14. AS 46.04.900 is amended by adding new paragraphs to read:

10 (20) "service" means a function performed or service provided by the state,

1l including functions not previously performed and services not previously provided by the state;

12 (21) "village" means a place within the unorganized borough or within a borough

13 as to a power, function, or service that is not exercised or provided by the borough on an

14 areawide or nonareawide basis that

15 (A) hasirrevocably waived, in a form approved by the Department of

16 Law, any claim of sovereign immunity that might arise under this chapter; and

17 (B) has

18 (i) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian

19 Reorganization Act);

20 (1) atraditional village council recognized by the United States as

2 eligible for federal aid to Indians; or

22 (1i1) a council recognized by the commissioner of community and

23 regional affairs under requlations adopted by the Department of Community and

24 Regional Affairs to determined and give official recognition of village entities

25 under AS 44.47.150(b).

20 * Sec. 1. AS 46.08.040(a) is amended to read:

21 (@) In addition to money in the fund that is transferred to the commissioner of

28 community and regional affairs to make grants under AS 29.60.510 and to pay for impact

29 assessments under AS 29.60.560, the ]THE] COMMISSIONEr of environmental conservation may

30 use money from the fund to

31 (1) Investigate and evaluate the release or threatened release of oil or a hazardous
o]l- CSSSSB 25( )
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1 substance, and contain, clean up, and take other necessary action, such as monitoring and
2 assessing, to address a release or threatened release of oil or a hazardous substance that poses
3 an imminent and substantial threat to the public health or welfare, or to the environment;

4 (2) pay all costs incurred to

5 (A) establish and maintain the oil and hazardous substance response office;
6 (B) review oil discharge prevention and contingency plans submitted under
1
8

AS 46.04.030;

(C) conduct training, response exercises, inspections, and tests, in order
9 to verify equipment inventories and ability to prevent and respond to oil and hazardous
10 substance release emergencies, and to undertake other activities intended to verify or
11 establish the preparedness of the state, a municipality, or a party required by
12 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan:
13 and
14 (D) verify or establish proof of financial responsibility required by
15 AS 46.04,040;
16 (3) pay the expenses incurred by the Alaska division of emergency services for
17 the oil and hazardous substance response corps and the oil and hazardous —substance response
18 depots when presented with appropriate documentation by the division;
19 (4) provide matching funds for participation in federal oil discharge cleanup

20 activities and under 42 US.C. 9601 - 9657 (Comprehensive Environmental Response,
2 Compensation, and Liability Act of 1980);

22 (5) recover the costs [COST] to the statej [OR TO] a municipality, or a village
23 of a containment and cleanup resulting from the release or the threatened release of oil or a
24 hazardous substance;

25 (6) prepare, review, and revise

26 (A) the state's master oil and hazardous substance discharge prevention
21 and contingency plan required by AS 46.04.200; and

28 (B) a regional master oil and hazardous substance discharge prevention
29 and contingency plan required by AS 46.04.210; and

30 (7) restore the environment by addressing the effects of an oil or hazardous
*3l substance release. <
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* Sec. 16. AS 46.08.070(c) is amended to read:

(c) The department shall [MAY] reimburse a municipality or village for actual expenses,
other than normal operating expenses, inclined in the abatement of a release or threatened release
and mav advance money to a municipality or village to carry out an emergency first
response to a release or threatened release of oil or a hazardous substance if

(1) the municipality or village has entered into an agreement with the
commissioner under AS 46.04.020(e) or AS 46.09.020(e); and

(2) the commissioner determines that

(A) the expenses to be reimbursed were for a necessary emergency first
response to a release or threatened release that, at the time of the release or threatened
release, posed an imminent and substantial threat to the public health or welfare, or to
the environment”

(B) the municipality or village has demonstrated a need for financial
assistance, and the money to be advanced is necessary to enable the municipality or
village to carry out an emergency first response to a release or threatened release
that, at the time of the release or threatened release, poses an imminent and
substantial threat to the public health or welfare, or to the environment; and

(C) containment and cleanup efforts paid for in whole or in part bv
a reimbursement or an advance made under this section were consistent with the
regional master plan for the region in which the municipality or village is located if
a plan has been prepared bv the department under AS 46.04.210.

* Sec. 17. AS 46.08.900(3) is amended to read:

(3) "containment and cleanup™ includes the direct and indirect efforts associated
with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
restoration of the environment; when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
expenses for the incremental costs of providing the function or service;

* Sec. 18, AS 46.08.900 is amended by adding new paragraphs to read:

(11) "service"

(A) means a function performed or service provided by a municipality

-13- CSSSSB 25( )
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1 under a duty or power authorized by AS 29 or by another provision of law authorizing
2 a municipality to perform functions or provide services, or a comparable function
3 performed or service provided by a village;
4 (B) includes functions not previously performed and services not
5 previously provided by the municipality or village;
6 (12) "village" means a place within the unorganized borough or within a borough
[ i the power, function, or service for which a grant application under AS 29.60.510 is submitted
8 IS not exercised or provided by the borough on an areawide or nonareawide basis at the time the
9 grant application is submitted that
10 (A) has irrevocably waived, in a form approved by the Department of
1 Law, any claim of sovereign immunity that might arise in connection with the use of
12 grant money under this chapter, and
13 (B) has
14 (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
15 Reorganization Act)
16 (1) a traditional village council recognized by the United States as
17 eligible for federal aid to Indians; or
18 (1ii) a council recognized by the commissioner of community and
19 regional affairs under regulations adopted by the Department of Community and
20 Regional Affairs to determine and give official recognition of village entities
2 under AS 44.47.150(b).
22 *Sec. 19. AS 46.09.060(h) is amenced to read:
23 (b) Authority to contain, clean up, or prevent a release or threatened release of oil or of
24 a hazardous substance, and to exercise other powers necessary to implement this chapter*
25 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
26 Except as provided in (a) of this section, a municipality may exercise its police power within the
21 area of the municipality.
28 * Sec. 20. AS 46.09.900(2) is amended to read:
29 (2) "containment and cleanup” includes the direct and indirect efforts associated
30 with the prevention, ‘abatement, containment, or removal of a hazardous substance, and the
3l restoration of the environment; when applied to expenses, the term includes the additional
CSSSSB 25( ) -14-
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costs of providing a reasonable and appropriate function or service incurred in response to
the release of the hazardous substance, including [ AND INCIDENTAL] administrative
expenses for the incremental costs of providing the function or service;

1

2

3

4 *Sec. 21. AS 46.09.900 is amended by adding a new paragraph to read:

5 (8) "service" means a function performed or service provided by the state,
6
1

including functions not previously performed and services not previously provided by the state.
* Sec. 22, Sections 9 and 11 of this Act are retroactive to March 24, 1989,
* Sec. 23, APPLICABILITY. The amendments made by secs. 7, 8, 15, andl6of thisActdo not
9apply to arelease of oil or a hazardous substance and resultant cleanup activities orto effortsto respond
10 to or abate that release if the release occurred before the effective date of this Act.
11 *Sec. 24. This Act takes effect immediately under AS 01.10.070(c).

oo
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 (CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s):  SENATORS ZHAROFF, Sturgulewski

A BILL
FOR AN ACT ENTITLED
1 "An Act concerning the exercise of authority and recovery of damages by the state and
2 its municipalities and villages in matters relating to environmental conservation, relating to
3 state assistance to municipalities and villages for expenses for prevention and abatement
4 of environmental degradation,and adding to the governor's responsibilities after declaration
5 of a disaster emergency for the discharge ofoil or a hazardous substance:*and providing

6 for an effective date."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8  * Section 1 AS 26.23 is amended by adding a new section to read:

9 Sec. 26.23.027. IMPACT ASSESSMENT, (a) For each disaster emergency declared by
10 the governor under AS 26.23.020 based on a release of oil or a hazardous substance, the governor
1 shall make an assessment of the social and economic effects of the release of the oil or hazardous
12 substance on the municipalities, the villages, and the region in which the discharge occurs. The
13 governor may make the assessment by

-1- CSSSSB 25(CRA)

“rh?rl.--'l [DEIXTr) "t'XT fiFACKKT.-Z "



CADOONI\DI\JI\JI\)I\JI\JI\JI\JI\DI—\I—\I—\I—\I—\I—‘I—\I—\I—\I—\
l—‘o@mﬂ@(ﬂ-&le—‘O@OO\l@(ﬂbwl\jl—‘

WORK DRAFT WORK DRAFT WORK DRAFT

(1) using staff of one or more of the departments of state government;
(2) contracting with @ municipality or other entity for the assessment; or
(3) authorizing a municipality or other entity to make the assessment and
supporting that effort by the payment of a grant.
(b) Only one assessment may he completed under this section for each declaration of a
disaster emergency.
(c) The governor may pay the costs of the assessment from money available in the oil
and hazardous substance release response fund established by AS 46.08.010.

* Sec. 2. AS 29.35.020(b) is amended to read:

(b) A municipality may adopt an ordinance to exercise a power authorized by this
subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the
ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may
be exercised inside the boundaries of another municipality or a village, the approval of the other
municipality or the village must be given by resolution. A municipality intending to exercise
its authority under this subsection shall act bv ordinance, and mav adopt an ordinance
under this subsection to

(1) protect its water supply and watershed; or

(2) contain, clean up, or prevent the release or threatened release of il or
a hazardous substance that mav pose an imminent or substantial threat to persong
property, or natural resources within the municipality's boundaries: however, this
paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
to requlate exploration, development, or production of oil, gas, or minerals in a manner
inconsistent with the state's management of those resources when the state is the owner of
the land, tideland, or submerged land; the ordinance adopted must be consistent with a
regional master plan for the region in which the municipality is located if a plan has been
prepared bv the Department of Environmental Conservation under AS 46.04.210; in this
paragraph, “natural resources” has the meaning given in AS 46.03.826 [ORDINANCE].

* Sec. 3. AS 29.35.200 is amended by adding a new subsection to read:

(d) Afirst class borough that exercises power necessary to contain, clean up, or prevent
a release or threatened release of oil or a hazardous substance, and exercise a power granted to
a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner

CSSSSB 25(CRA) 2.
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I that is consistent with a regional master plan for the region in which the borough is located if
2 a plan has been prepared by the Department of Environmental Conservation under AS 46.04.210.

3 *Sec. 4. AS29.35.210(a) isamended by adding a new paragraph to read:

4 (13) contain, clean up, or prevent a release or threatened release of oil or a
5 hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
6 or AS 46.09; the horough shall exercise its authority under this paragraph in a manner that is
[ consistent with a regional master plan for the region in which the borough is located if a plan
8 has been prepared by the Department of Environmental Conservation under AS 46.04.210.

9 *Sec. 5 AS 29.35.220 is amended by adding a new subsection to read:

0

1 () A third class borough may by ordinance exercise power necessary to contain, clean

1 up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a

12 power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power

13 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall

14 exercise its authority under this subsection in a manner that is consistent with a regional master

15 plan for the region in which the borough is located if a plan has been prepared by the

16 Department of Environmental Conservation under AS 46.04.210.

17 * Sec. 6. AS 29.60 is amended by adding new sections to read:

18 ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL

19 IMPACT ASSISTANCE.

20 Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that

21 the release of oil or hazardous substances into the environment presents a real and substantial

22 threat to the economy and public welfare of the municipalities and villages that are affected by

23 the release and the resultant activities to contain and clean up the release.

24 (b)The legislature concludes that it is in the best interest of the state and itscitizens to

25 provide a readily available fund for the payment of the expenses incurred by municipalities and

26 villages to mitigate the social and economic effects that arise out of the release of oil or

27 hazardous  substances and resultant cleanup activities.

28 (c) It is the intent of the legislature and declared to be the publicpolicy of the statethat

29 money to defray the cost of social and economic effects on municipalities and villages arising

30 from a release of oil or a hazardous substance and resultant cleanup activities and to pay for

31 efforts to abate that release will be immediately available upon the declaration by the governor
3 CSSSSB 25(CRA)
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1 of a disaster emergency relating to the release.

2 Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) If a release of
3 oil or a hazardous substance has been proclaimed a disaster emergency by the governor under
4 AS 26.23.020, the commissioner may use money from the oil and hazardous release response
5 fund to make grants to a municipality or village that is affected by the release or by the response
6 to the release and that demonstrates that the release or response to the release involves
1 extraordinary expenditures that are beyond the reasonable capability of the municipality or village
8 to meet from the municipality's or village's current revenue sources.

9 (b) For each disaster emergency declared by the governor under AS 26.23.020, and

10 subject to agreement with the commissioner of environmental conservation as to the amount of

1 money in the fund that may be used by the department to make grants, the commissioner may

12 expend not more than $10,000,000 of the unrestricted balance of the fund for grants authorized

13 under this section. f the commissioner and the commissioner of environmental conservation do

14 not agree on the amount of money in the fund that may be used by the department to make

15 grants under AS 29.60.500 - 29.60.599, the governor shall make the determination.

16 (c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer of money

17 between appropriations, when the commissioner and the commissioner of environmental

18 conservation have agreed to the amount of money in the fund that may be used by the

19 department to make grants, or when that determination has been made by the governor, the

20 commissioner of environmental conservation shall promptly transfer that amount to the

2 department for use under AS 29.60.500 - 29.60.599.

22 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS. A grant mace under

23 AS 29.60.510 may be made only

24 (1) for a service, including all incidental administrative costs related to the

2§b ’ service, that is directly or indirectly affected by efforts associated with prevention, abatement,

*2 containment, or removal of il or a hazardous substance and that relates to

21 (A) subsistence resource protection to ensure the continued viability of

28 fish, wildlife, and other resources on which the residents of the municipality or village

29 rely for subsistence needs;

30 (B) alleviation or mitigation of adverse social or cultural effects;

3 ** (C) public health and welfare needs, including hospital, clinic, and
CSSSSB 25(CRA) '4'
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emergency medico] services; alcohol, drug abuse, and mental health services; family
support services; and the operation of waste disposal systems and water quality
Improvement systems;

(D) public safety needs, including police protection, search and rescue, and
fire protection;

(E) public utility needs, including the operation of electric generating
plants and distribution systems, water supply systems, telephone systems, and fuel
distribution systems;

(F) housing and office needs;

(G) transportation needs;

(H) public administration needs, including the value of the time of staff
and administrative personnel necessary to direct efforts to prevent, abate, contain, and
remove oil or a hazardous substance; and

(I) planning needs, including the value of the time of staff and
administrative personnel necessary to coordinate efforts with other governments to
prevent, abate, contain, and remove oil or a hazardous substance; and

(2) to compensate the municipality or village for

(A) the reduction of revenue attributable to the release of the oil or
hazardous substance; and

(B) the costs of projects or activities that are delayed or lost because of
the efforts of the municipality or village responding to the release or associated with the
containment or cleanup of oil or the hazardous substance.

Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In

determining whether an expenditure or proposed expenditure by a municipality or village is
eligible for a grant under AS 29.60.510, the department shall consicer

(1) the degree to which the effect on the municipality or village is directly caused

by the oil or hazardous substance release or the response to the release;

(2) the availability of money to the recipient from other sources that can meet the

L costs of providing the functions or services; and

(3) the severity of the effect addressed in the grant application.
(b) The department may reject an application for a grant under AS 29.60.510 or approve

5- CSSSSB 25(CRA)
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an application for a grant in an amount that is less than the amount requested by a municipality
or village if the department determines that payment of the amount requested is not warranted
under (a) of this section.

(c) The department shall adopt, by regulation, criteria by which to rank all or a portion
of applications for the purpose of establishing the priority order of awarding grants if money
requested by eligible municipalities and villages under this section exceeds the amount available,
The criteria must be based on the elements set out in (a) of this section. If the total amount of
money requested by eligible municipalities and villages under this section exceeds the amount
available, the department shall rank applications for the purpose of establishing the priority order
of awarding grants in accordance with the regulations.

Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES. A
municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates
or to retire its existing bonded indehtedness.

Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
and expenses of grants made under AS 29.60.510, and shall develop procedures governing the

expenditure of, and accounting for, money expended. N

Sec. 29.60.560. REPORT TO THE LEGISLATURE. The commissioner shall submit a
report to the legislattu$not later than the 10th day following the convening of each regular
session of the legislature™Thesreport may includejqfortnation consicered significant by the i
commissioner but must include

(1) the ampunfof moneyvxpegtled under AS 29.60.510 during the preceding |

fiscal year; and
A (2) adetailed summary of department activities inadmigistering the grant program

during the preceding fiscal year.
Sec. 29.60.570. REGULATIONS. The commissioner may adopt regulations tfihkarg™
necessary to implement the purposes of AS 29.60.500 - 29.60.599.
** Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,
(1) "containment and cleanup" has the meaning given in AS 46.08.900;
(2) "disaster emergency" means a disaster declared by the governor under

AS 26.23.020;
(3) "fund" means the oil and hazardous substance release response fund

CSSSSB 25(CRA) -6-
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1 established by AS 46.08.010;

2 (4)"hazardous substance,” "oil," and "release"  have themeaningsgiven in
3 AS 46.08.900;

4 (5)  "service"

5 (A) means a function performed or service provided by a municipality
6 under a duty or power authorized by this title orby another provision of lawauthorizing

[ a municipality to perform functions or provide services, or acomparable function
8 performed or service provided by a village;

9 (B) includes functions not previously performed and services not
10 previously provided by the municipality or village;

11 (6) "village" means each of the following in theunorganizedborough or within

12 a borough if the power, function, or service for which a grant application is submitted under

13 AS 29.60.500 - 29.60.599 is not exercised or provided by the borough on an areawide or

14 nonareawide hasis at the time the grant application is submitted, if the village has irrevocably

15 waived, in a form approved by the Department of Law, any claim of sovereign immunity that

16 might arise in connection with the use of grant money under this chapter, and if the village has

17 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
18 Reorganization Act),
19 (B) atraditional village council recognized by the United States as eligible
20 for federal aid to Indians; or
21 (C) acouncil recognized by the commissioner under regulations adopted
22 by the department to determine and giveofficial recognitionofvillage  entities under
23 AS 44.47.150(b).
24 *3ec. 7. AS 46.03.760(e) is amended to read:
25 (e) Inaddition to liability under (a) - (d) of thissection, a personwhoviolates or causes
26 or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
21 action brought under AS 46.03.822, for the full amount of actual damages caused to the state by
28 the violation, including
29 (1) direct and indirect costs associated with the abatement, containment or
30 removal of the pollutant”
31 (2) [] restoration of the environment to its former state;

7 CSSSSB 25(CRA)
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(3) amounts transferred to the Office of the Governor to pay for impact

assessments under AS 26.23.027, and amounts paid as grants under AS 29.60.510 - 29.60.599
and as emergency first response advances and reimbursements under AS 46.08.070(c); []

and
(4) all incicental administrative costs.

* Sec. 8. AS 46.03.822(a) is amended to read:

(a) Notwithstanding any other provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages to persons or property, whether public or
private, including damage to the natural resources of the state* [OR] municipality, or a village,
[AND] for the costs of response, containment, removal, or remedial action incurred by the state*
[OR] a municipality, or a village, and for the additional costs of a function or service.
including administrative expenses for the incremental costs of providing the function or
service, that are incurred bv the stale, a municipality, or a village and the costs of projects
or activities that are delaved or lost because of the efforts of the state, the municipality, or
the village resulting from an unpermitted release of a hazardous substance or, with respect to
response costs, the substantial threat of an unpermitted release of a hazardous substance;

(1) the owner of, and the person having control over, the hazardous substance at
the time of the release or threatened release; this paragraph does not apply to a consumer product

In consumer use;
(2) the owner and the operator of a vessel or facility, from which there is a

release, or a threatened release that causes “the incurrence of response costs, of a hazardous

substance;
(3) any person who at the time of disposal of any hazardous substance owned or

operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing

CSSSSB 25(CRA) 8-
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1 hazardous substances, from which there is a release, or a threatened release that causes the
2 incurrence of response costs, of a hazardous substance;

3 (5) any person who accepts or accepted any hazardous substances, other than
4 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
5 from which there is a release, or a threatened release that causes the incurrence of response costs,
6 of a hazardous substance.
1
8
9
0

* Sec. 9. AS 46.03.822(h) is amended to read:
(h) The state. [OR] a municipality, or a village is not liable under this section for costs

or damages as a result of actions taken in response to an emergency created by a release or
1 threatened release of a hazardous substance generated by or from a facility or vessel owned by
11 another person unless the acrions taken by the state, the [OR] municipality, or the village

12 constitute gross negligence or intentional misconduct.

13 *Sec. 10. AS 46.03.900 is amended by adding new paragraphs to read:

14 (35) "service" means a function performed or service provided by the state C' by
15 a municipality under a duty or power authorized by AS 29 or other provision of law authorizing
16 a municipality to perform functions or provide services, or a comparable function performed or
17 service provided by a village; "service" includes functions not previously performed and services
18 not previously provided;

19 (36) "village" means each of the following in the unorganized borough or within
20 a borough as to a power, function, or service that is not exercised or provided by the borough
21 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
22 by the Department of Law, any claim of sovereign immunity that might arise under this chapter,
23 and if the village has

24 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
25 Reorganization Act);

26 (B) atraditional village council recognized by the United States as eligible
21 for federal aid to Indians; or

28 (C) acouncil recognized by the commissioner of community and regional
29 affairs under regulations adopted bythe Department of Community and Regional Affairs
30 to determine and give officialrecognition of - village entities underAS 44.47.150(h).

31 *Sec. 11 AS 46.04.020 is amended by adding a new subsection to read:

9 CSSSSB 25(CRA)
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(f) In fulfilling its responsibilities under (¢) of this section, the department shall consult
with the governing bodies of municipalities and villages.

*Sec. 12.AS 46.04.900(5) is amended to read:
(5) “containment and cleanup" includes all direct and indirect efforts associated

1

2

3

4

5 with the prevention, abatement, containment* or removal of a pollutant, and  the restoration of the
6 environment to its former state; when applied to expenses, the term includes the additional
[ costs of providing a reasonable and appropriate function or service incurred in response to
8 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
9 for the incremental costs of providing the function or service;
10 *Sec. 13.AS 46.04.900 is amended by adding new paragraphs to read:

11 (20) "service" means a function performed or service provided by the state,
12 includingfunctions not previously performed and services not previously provided by the state;
13 (21) "village" means each of the following in the unorganized borough or with
14 a horough as to a power, function, or service that is not exercised or provided by the borough
15 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
16 by the Department of Law, any claim of sovereign immunity that might arise under this chapter,
17 and if the village has

18 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
19 Reorganization Act);

20 (B) atraditional village council recognized by the United States as eligible
2 for federal aid to Indians; or

22 (C) acouncil recognized by the commissioner of community and regional
23 affairs under regulations adopted by the Department of Community and Regional Affairs
24 to determined and give official recognition of village entities under AS 44.47.150(b).

25 *Sec. 14. AS 46.08.040(a) is amended to read:

26 (@) In addition to money in the fund that is transferred lo the Office of"the
21 Governor to pav for impact assessments underAS 26.23.027 and to the commissioner of
28 community and regional affairs to make grants under AS 29.60.510, the [THE] commissioner
29 of environmental conservation may use money from the fund to

30 (1) Investigate and evaluate the release or threatened release of oil or a hazardous
3l substance, and contain, clean up, and take other necessary action, such as monitoring and

CSSSSB 25(CRA) -10-
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1 assessing, to address a release or threatened release of oil or a hazardous substance that poses
2 an imminent and substantial threat to the public health or welfare, or to the environment;
3 (2) pay all costs incurred to
4 (A) establish and maintain the oil and hazardous substance response office;
5 (B) review oil discharge prevention and contingency plans submitted under
6 AS 46.04.030;
! (C)conduct training, response exercises, inspections, and tests, in order
8 to verify equipment inventories and ability to prevent and respond to oil and hazardous
9 substance release emergencies, and to undertake other activities intended to verify or
10 establish the preparedness of the state, a municipality, or a party required by
11 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
12 and
13 (D) verify or establish proof of financial responsibility required by
14 AS 46.04.040;
15 (3) pay the expenses incurred by the Alaska division of emergency services for
16 the oil and hazardous substance response corps and the oil and hazardous substance response
17 depots when presented with appropriate documentation by the division;
18 (4) provide matching funds for participation in federal oil discharge cleanup
19 activities and under 42 US.C. 9601 - 9657 (Comprehensive Environmental Response,
20 Compensation, and Liability Act of 1980);
21 (5) recover the costs [COST] to the state* [OR TO] a municipality, or a village
22 of a containment and cleanup resulting from the release or the threatened release of oil or a
23 hazardous substance;
24 (6) prepare, review, and revise
25 (A) the state’s master oil and hazardous substance discharge prevention
26 and contingency plan required by AS 46.04.200; and
21 (B) a regional master oiland hazardous substance discharge prevention
28 and contingency plan required by AS 46.04.210; and
29 (7) restore the environment by addressing the effects of an oil or hazardous
30 substance release.

31 *Sec. 15, AS 46.08.070(c) is amenced to read:

-11- CSSSSB 25(CRA)
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1 (c) The department shall fMAY] reimburse a municipality or village for actual expenses
2 [, OTHER THAN NORMAL OPERATING EXPENSES,] incurred in the ahatement of a release
3 or threatened release and mav advance money to a municipality or village to carry out an
4 emergency first response to a release or threatened release of oil or a hazardous substance
5 if
6 (1) the municipality or village hasentered into anagreement with the
[ commissioner under AS 46.04.020(e) or AS 46.09.020(e); and
8 (2)  the commissioner determines that
9 [A} the expenses to be reimbursed were for a necessary emergency first
10 response to a release or threatened release that, at the time of the release or threatened
1 release, posed an imminent and substantial threat to the public health or welfare, or to
12 the environment”
13 (B) the municipality or village has demonstrated a need for financial
14 assistance, and the money to be advanced is necessary to enable the municipality or
15 village to carry out an emergency first response to a release or threatened release
16 that, at the time of the release or threatened release, noses an imminent and
17 substantial threat to the public health or welfare, or to the environment; and
18 (C) containment and cleanup efforts paid for in whole or in part bv
19 a reimbursement or an advance made under this section were consistent with the
20 regional master plan for the region in which the municipality or village is located if
21 a plan has been prepared bv the department under AS 46.04.210.
22 * Sec. 16. AS 46.08.900(3) is amended to read:
23 (3) "containment and cleanup" includes the direct and indirect effortsassociated
24 with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
25 restoration of the environment; when applied to expenses, the term includes the additional
26 costs of providing a reasonable and appropriate function or service incurred in response to
21 the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
28 expenses for the incremental costs of providing the function or service;
29 *Sec. 17. AS 46.08.900 is amended by adding new paragraphs to read:
30 (11)  "service"
3l (A) means a function performed or service provided by a municipality

CSSSSB 25(CRA) 12-
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1 under a duty or power authorized by AS 29 or by another provision of lawauthorizing
2 a municipality to perform functions or provide services, or acomparable function
3 performed or service provided by a village;
4 (B) includes functions not previously performed and Services not
5 previously provided by the municipality or village;
6 (12) "village" means each of the following in the unorganized borough or within
[ a borough if the power, function, or service for which a grant application under AS 29.60.510
8 is' submitted is not exercised or provided by the borough on an areawide or nonareawide hasis
9 at the time the grant application is submitted if the village has irrevocably waived, in a form
10 approved by the Department of Law, any claim of sovereign immunity that might arise in
1l connection with the use of grant money under this chapter, and if the village has
12 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
13 Reorganization Act);
14 (B) a traditional village council recognized by the United States as eligible
15 for federal aid to Indians; or
16 (C) a council recognized by the commissioner of community and regional
17 affairs under regulations adopted by the Department of Community and Regional Affairs
18 to determine and give official recognition of village entities under AS 44.47.150(b).
19 *Sec. 18. AS 46.09.060(h) is amended to read:
20 (b) Authority to contain, clean up, or prevent ¢.elease or threatened release of oil or of
21 a hazardous substance, and to exercise other powers necessary to implement this chapter
22 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
23 Except as provided in (a) of this section, a municipality may exercise its police power within the
24 area of the municipality.
25 *Sec. 19. AS 46.09.900(2) is amended to read:
26 (2) "containment and cleanup” includes the direct and indirect efforts associated
21 with the prevention, abatement, containment, or removal of a hazardous substance, and the
28 restoration of the environment; when applied to expenses, the term includes the additional
29 costs of providing a reasonable and appropriate function or service incurred in response to
30 the release of the hazardous substance, including [, AND INCIDENTAL] administrative
31 expenses for the incremental costs of providing the function or service;

13 CSSSSB 25(CRA)
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* Sec. 20. AS 46.09.900 is amended by adding a new paragraph to read:
(8) “service" means a function performed or service provided by the state,

including functions not previously performed and services not previously provided by the state.
* Sec. 21, Sections 8 and 10 of this Act are retroactive to March 24, 1989,
* Sec. 22. This Act takes effect immediately under AS 01.10.070(c).

£SSSSB 25(CRA) -
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 (CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors):  SENATORS ZHAROFF, Sturgulewski

A BILL
FOR AN ACT ENTITLED

"An Act concerning the exercise of authority by the state and its municipalities, and the
recovery of damages by the state and its municipalities and villages, in matters relating
to environmental conservation, and relating fto the liability of villages for environmental
response actions and to state assistance to municipalities and villages for expenses for

prevention and abatement of environmental degradation; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. INTENT. The provisions of AS 29.60.500 - 29.60.599, added by sec. 7 of this Act, are

9 not intended by the legislature to confirm long-term benefits on municipalities receiving financial

10
1
12
13

assistance under those provisions.
* Sec. 2. AS 29.35.020(b) is amended to read:
(b) A municipality may adopt an ogj"ftmce to exercise a power authorized hv this
subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the

- CSSSSB 25(CRA)
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ordinance outsice its boundaries. Before a [THiSs POWEr authorized by this subsection May
be exercised inside the boundaries of another municipality, the approval of the other municipality
must be given by ordinance, and before a power authorized bv this subsection mav be
exercised inside a village, as that term is defined bv AS 46.08.900, the approval of the
village must be given bv resflltffion. A municipality intending to exercise its authority under
this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection
to

(1) protect its water supply and watershed; or

(2) contain, clean up, or prevent the release or threatened release of oil or
a hazardous substance that mav pose an imminent or substantial threat to persons.
property, or natural resources within the municipality’s boundaries; however, this
paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
to regulate exploration, development, production, or trMusgt~tation of oil, gas, or minerals
in a manner inconsistent with the state’s management of those resources, and enforcement
of the ordinance must be consistent with a regional master plan prepared bv the
Department of Environmental Conservation under AS 4604210, in this paragraph,

"natural resources™ has the meaning given in AS 46.03.826.

*Sec. 3, AS 29.35.020 is amended by adding a new subsection to read:

(e) In this section, “village"
means the area within, a five-mile radius of the village post office or,

I there is no post office, another sitedesignated  bythe commissioner;
(B) does not include an area described in (A) of this paragraph that is

within a city or another village.

*Sec. 4. AS 29.35.200 is amended by adding a new subsection to read:

(d) Afirst class borough that exercisespower necessary to contain, clean up, or prevent
a release or threatened release of oil or a hazardous substance, and exercise a power granted to
a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
that is consistent with a regional master plan prepared by the Department of Environmental

Conservation under AS 46.04.210.

30 i/* Sec. 5. AS 29.35.210(a) is amended by adding a new paragraph to read:

31

(13) contain, clean up, or prevent a release or threatened release of oil or a

CSSSSB 25(CRA) -
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hazardous substance, and exercise a power granted to @ municipality under AS 46.04, AS 46.08,
or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is
consistent with a regional master plan prepared by the Department of Environmental
 [Ponservation under AS 46.04.210.

#Sec, 6. AS 29.35.220 is amended by adding & NCV Subsection to read:

(e) A third class borough may by ordinance exercise power necessary to contain, clean
up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a
power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
exercise its authority under this subsection in @ manner that is consistent with a regional master
plan prepared by the Department of Environmental Conservation under AS 46.04.21,0.

* Sec. 7. AS 29.60 is amended by adding new sections to read:
ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL
IMPACT ASSISTANCE.

Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that
amajor release of oil or hazardous substances into the environment presents areal and rubstantial
threat to the economy and public welfare of the municipalities and villages that are affected by
the release and the resultant activities to contain and clean up the release.

te legislature concludes that it is in the best interest of the state and its citizens to
providFa readily available fund for the payment of the expenses incurred by municipalities and
villages to mitigate the social and economic effects that arise out of a major release of oil or
hazardous substances and resultant cleanup activities.

is the intent of the legislature and declared to be the public policy of the state that
money”o defray the cost of social and economic effects on municipalities and villages arising
from a major release of oil or a hazardous substance and resultant cleanup activities and to pay
for efforts to abate that release will be immediately availJjle upon

"0 adetermination by the governor that the release exceeds 10,000 barrels of oil

[jor 550,000 gallon,hazardous substan.ce);
(*?) the declaration by the governor of a disaster emergency relating to the release;

and
(3)*rfinding by the governor that

3 CSSSSB 25(CRA)
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UyJ' the release of the oil or hazardous substance into the environment
presents a real and substantial threat to the economy and public welfare of the
municipalities and villages that are affected by the release and by the resultant activities

to contain and clejm up the release; and
it IS in the best interest of the state to pay the expenses incurred by

municipalities and villages to mitigate the social and economic effects that arise out of

the release of the il or the hazardous substance and the resultant cleanup activities.

Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) The commis-
sioner may use money from the oil and hazardous substance release response fund to make grants
to a municipality or village that is affected by the release or by the response to the release and
that demonstrates that the release or response to the release involves extraordinary expenditures
that are beyond the reasonable capability of the municipality or village to meet from the current

revenue sources of the municipality or village if
the governor determines that a release of oil or a hazardous substance exceeds

10,000 barrels of oiljor 550,000 gallons of a hazardous substance”
(2) the release has been proclaimed a disaster emergency by the governor under
AS 26.23.020; and

(<3%:he governor finds that
(A) the release of the oil or hazardous substance into the environment

presents a real and substantial threat to the economy and public welfare of the

municipalities and villages that are affected by the release and by the resultant activities

to contain and clean up the release; and

4 (B)Mt is in the best interest of the state to pay the expenses incurred by
municipalities and villages to mitigate the social and economic effects that arise out of
the release of the oil or the hazardous substance and the resultant cleanup activities.

(b) For each disaster emergency declared by the governor under AS 26.23.020, and
subject to agreement with the commissioner of environmental conservation as to the amount of
money in the fund that may be used by the department to make grants, the commissioner may
expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
reserve or of the unrestricted balance of the fund for grants authorized under this sectio™J" 4,
commissioner and the commissioner of enyironmentalL.conseraaiipn do not agree on the amount

CSSSSB 25(CRA) .
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1 °f the department to make grants under AS 29.60.500 -
2 29.60.599,  e"SV&fiSr™MKMFnYake'tre determination,

3 AMNotwithstanding the limitation of AS 37.07.080(e) against the transfer of money
4 between appropriations, when the commissioner and the commissioner of environmental
5 conservation have agreed to the amount of money in the fund that may be used by the
6 department to make grants, or when that determination has been made by the governor, the
[ commissioner of environmental conservation shall promptly transfer that amount to the
8 departmenufor use under AS 29.60.500 - 29.60.599.

9 ($)" For money that has been transferred under (c) of this section, if within any one-year

10 period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
11 29.60.599, the commissioner shall, at the direction of the governor or the request of the
12 commissioner of environmental conservation, retum the unexpended amount transferred under
13 (c) of this section to the fund.
14 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
15 under AS 29.60.510"may be made only
16 jrx 0z a service, including all incidental administrative costs related to the
17 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
18 containment, or removal of oil or a hazardous substance and that relates to
19 $[9)" subsistence resource protection to ensure the continued viability of
20 fish, wildlife, and other resources on which the residents of the municipality or village
21 rely for subsistence npeds;
22 [ A(pi-"alleviation or mitigation of adverse social or cultural effects;
23 public health and welfare needs, including hospital, clinic, and
24 emergency medical services; alcohol, drug abuse, and mental health services; family
25 support services; and the operation of waste disposal systems and water quality
26 improvement systems;
21 public safety needs, including police protection, search and rescue, and
28 fire protection;
29 public utility/q8e<f$! Including the operation of electric generating
30 plants and distribution systems, water supply systems, telephone systems, and fuel
31 distribution systems;

5 CSSSSB 25(CRA)
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1 \Ophousing and office needs;

> transponation needs;

3 (H*pUolic administration needs, including the value of the time of staff

4 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
5 remove oil or a hazardous substance; and

6 A ii@*L planning needs, including the value of the time of staff and
[ administrative personnel necessary to coordinate efforts with othergovernments  to
8 prevent, abate, contain, and remove oil or a hazardous substance; and

9 to compensate the municipality or village for
10 ¢/ (A) the reduction of revenue attributable to the release of the oil or
1l hazardous substanpe; and
12 *"'fB) the costs of projects or activities that are delayed or lost because of
13 the efforts of the municipality or village responding to the release or associated withthe
14 containment or cleanup of oil or the hazardous substance.
15 J# If money received under this section is used for a capital expenditure the

16 commissioner may require the municipality or village that acquired the item as a capital
17 expenditure to transfer it to the state at the end of the period during which the item is actually

18 used for spill response if the commissioner finds that retention of the item would confer an
19 inappropriate benefit on the municipality or village.

20 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
21 determining whether an expenditure or proposed expenditure by a municipality or village is
22 eligible for a grant under AS 29.60.510, the department shall consider

23 (1) the degree to which the effect on the municipality or village is directly caused
24 by the oil or hazardous substance release or the response to the release;

25 () the availability of money to the recipient from other sources that can meet the
26 costs of providing the functions or services; and

21 (3) the severity of the effect addressed in the grant application. X
28 (b) The department may reject an application for a grant under AS 29.60.510 or approve
29 an application for a grani in an amount that is less than the amount requested by a municipality
30 or village if the department determines that payment of the amount requested is not warranted
3l under (a) of this section.

£SSSSB 25(CRA) 6
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(c) The department shall adopt, by regulation, criteria by which to rank all or a portion
of applications for the purpose of establishing the priority order of awarding grants if money
requested by eligible municipalities and villages under this section exceeds the amount available,
The criteria must be based on the elements set out in (a) of this section. If the total amount of
money requested by eligible municipalities and villages under this section exceeds the amount
available, the department shall rank applications for the purpose of establishing the priority order

of awarding grants in accordance with the regulations.
Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES AND

VILLAGES, (a) A municipality may not use a grant made under AS 29.60.510 to reduce
current municipal tax rates or to retire its existing bonded indebtedness.

(b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may
not be used for a capital improvement, as that term is defined by AS46.08.900(1); or

Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
and expenses of grants made under AS 29.60.510, and shall develop procedures governing the
expenditure of, and accounting for, money expended.

Sec. 29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each
disaster emergency declared by the governor under AS 26.23.020 based on a release of oil or a
hazardous substance, the commissioner, after consulting with and securing the written approval
of the attorney general and after consulting with other state agencies, shall

(1) make an assessment of the social and economic effects of the release of the
oil or hazardous substance;
(2) develop a plan to
(A) recover the cost of release-related expenditures; and
(B) mitigate the social and economic effects of the release of the oil or

hazardous substance on the municipalities, the villages, and the region in which the

discharge occurs; #
(b) The commissioner may make the assessment and plans required by (a) of this section

by
(1) using staff of the department;
(2) contracting with @ municipality or other entity; or

(3) authorizing @ municipality or other entity to perform that work andsupporting

4
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that effort by a grant.
(c) Only one assessment and one plan may be completed under this section for each

1
2
3 declaration of a disaster emergency.

4 (d) The commissioner may pay the costs of the assessment, the plan, and the recovery
5 of the cost of release-related expendituresfrom  money available in the fund.

6 () Expenditures mace under this section may be made only from the amount transferred
1

8

9

to the commissioner under AS 29.60.510(c),unless
(1) the commissioner and the commissioner of environmental conservation

mutually agree that payment may be made from money inthe oil and hazardous  substance release
10 response fund not transferred under AS 29.60.510(c); or

1l (2) the commissioner pays them from another source.

12 Sec. 29.60.590.  REGULATIONS.  The commissioner and the commissioner of
13 environmental conservation shall jointly develop and adoptregulations  thatare necessary to
14 implement the purposes of AS 29.60.500 - 29.60.599.

15 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,

16 (1) "containment and cleanup” has the meaning given in AS 46.08.900;

17 (2) “disaster emergency" means a disaster declared by the governor under
18 AS 26.23.020;

19 (3)"fund" means the oil and hazardous substance release response fund
20 established by AS 46.08.010;

2 (4)"hazardous substance,” "oil," and "release” have the meanings given in
22 AS 46.08.900;

23 (5)  "service"

24 (A) means a function performed, or service provided by a municipality
25 under a duty or power authorized by this title or by another provision of law authorizing
26 a municipality to perform functions or provide services, or a comparable function
21 performed or service provided by a village;

28 (B) includes functions not previously performed and services not
29 previouslyprovided by the municipality or village;

30 (6)"village" means a place within the unorganized borough or within a borough
3l I the power, function, or service for which a grant application is submitted under AS 29.60.500 -

CSSSSB 25(CRA) 4
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1 29.60.599 is not exercised or provided by the borough on an areawide or nonareawide basis at
2 the time the grant application is submitted, that

3 (A) has irrevocably waived, in a form approved by the Department of
4 Law, any claim of sovereign immunity that might arise in connecuon with the use of
5 grant money under this chapter, and

6 (B) has

[ (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
8 Reorganization Act);

9 (1) a traditional village council recognized by the United States as
10 eligible for federal aid to Indians; or
1 (1) a council recognized by the commissioner under regulations
12 adopted by the department to determine and give official recognition of village
13 entities under AS 44.47.150(b).

14 * Sec. 8. AS 46.03.760(e)is amended to read:
15 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes

16 or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
17 action brought under AS 46.03.822, for the full amount of actual damages caused to the state by

18 the violation, including

19 (1) direct and indirect costs associated with the abatement,containment  or

20 removal of the pollutant®

21 (2) [,] restoration of the environment to its former states

22 (3) amounts paid as grants under AS 29.60.510 - 29.60.59%9and asemergency

23 first response advances and reimbursements under AS 46.08.070(c); [,] and

24 (4) all incicental administrative costs.

25 * Sec. 9. AS 46.03.822(a)is amended to read:

26 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

21 set out in (b) of this section and the exception set out in (i) of this section, the following persons

28 are strictly liable, jointly and severally, for damages to persons or property, whether public or

29 private, including damage to the natural resources of the state or municipality, [AND] for the

30 costs of response, containment, removal, or remedial action incunred by the state, [OR] a nunic-

31 ipality, or a village, and for the additional costs of a function or service, including
9 CSSSSB 25(CRA)
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1 administrative expenses for the incremental costs of providing the function or service, that
2 are incurred bv the state, a municipality, or a village, and the costs of projects or activities
3 that are delaved or lost because of the efforts of the state, the municipality, or the village.
4 resulting from an unpermitted release of a hazardous substance or, with respect to response costs,
5 the substantial threat of an unpermitted release of a hazardous substance:

6 (1) the owner of, and the person having control over, the hazardous substance at

[ the time of the release or threatened release; this paragraph does not apply to a consumer product
8 in consumer use;

9 (2) the owner and the operator of a vessel or facility, from which there is a
10 release, or a threatened release that causes the incurrence of response costs, of a hazardous
11 substance;

12 (3) any person who at the time of disposal of any hazardous substance owned or
13 operated any facility or vessel at which the hazardous substances were disposed of, from which

14 there is a release, or a threatened release that causes the incurrence of response costs, of a

15 hazardous substance;

16 (4) any person who by contract, agreement, or otherwise arranged for disposal or
17 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous

18 substances owned or possessed by the person, other than domestic sewage, or by any other party
19 or entity, at any facility or vessel owned or operated by another party or entity and containing
20 hazardous substances, from which there is a release, or a threatened release that causes the
21 incurrence of response costs, of a hazardous substance;

22 (5) any person who accepts or accepted any hazardous substances, other than
23 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
24 from which there is a release, or a threatened release that causes the incurrence of response costs,

25 of a haztyafcyjs substance.
26 *Sec. 10. AS 46.03.822(h)«ft amended to read:

21 (h) The state, [OR] a municipality, or a village is not liable under this section for costs
28 or damages as a result of actions taken in response to an emergency created by arelease or
29 threatened release of a hazardous substance generated by or from a facility or vessel owned by
30 another person unless the actions taken by the state, the [OR] municipality,or the village
31 constitute gross negligence or intentional misconduct.

£SSSSB 25(CRA) 10-
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1 *Sec. 11. AS 46.03.900 is amended by adding new paragraphs to read:

2 (35) "service" means a function performed or service provided by the state or by
3 a municipality under aduty or power authorized by AS 29 or other provision of law authorizing

4 a municipality to perform functions or provide services, or a comparable function performed or
5 service provided by a village; “service" includes functions not previously performed and services
6 not previously provided:

[ (36) "village" means a place within the unorganized borough or within a borough

8 as to a power, function, or service that is not exercised or provided by the borough on an
9 areawide or nonareawide hasis that

10 (A) hasirrevocably waived, in a form approved by the Department of
1l Law, any claim of sovereign immunity that might arise under this chapter; and

12 (B) has

13 (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
14 Reorganization Act);

15 (i) a traditional village council recognized by the United States as
16 eligible for federal aid to Indians; or

17 (1) a council recognized by the commissioner of community and
18 regional affairs under requlations adopted by the Department of Community and
19 Regional Affairs to determine and give official recognition of village entities
20 under AS 44.47.150(b),

21 * St 22, AS46.04.020 is amended by adding a new subsection to read:

22 (f) In fulfilling its responsibilities under (e) of this section, the department shall consult
23 with the governing bodies of municipalities and villages.

24 * Sec. 13, AS46.04.900(5) is amended to read:

25 (5) "containment and cleanup" includes all direct and indirect efforts associated
26 with the prevention, abatement, containment or removal of a pollutant, and the restoration of the
21 environment to its former state: when applied to expenses, the term includes the additional
28 costs of providing a reasonable and appropriate function or service incurred in response to
29 the discharge of a pollutant, including (, AND ALL INCIDENTAL] administrative expenses
30 for the incremental costs of providing the function or service;

31 * Sec.14. AS46.04.900 is amenced by adding new paragraphs to read:

Ai- CSSSSB 25(CRA)
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(20) “service" means a function performed or service provided by the state,
including functions not previously performed and services not previously provided by the state;
(21) "village" means a place within the unorganized borough or within a borough
as to a power, function, or service that is not exercised or provided by the borough on an
areawide or nonareawide hasis that
(A) hasirrevocably waived, in a form approved by the Department of
Law, any claim of sovereign immunity that might arise under this chapter; and
(B) has
(1) acouncil organized under 23 U.S.C, 476 (sec. 16 of the Indian
Reorganization Act);
(1) atraditional village council recognized hy the United States as
eligible for federal aid to Indians; or
(1) a council recognized by the commissioner of community and
regional affairs under regulations adopted by the Department of Community and
Regional Affairs to determined and give official recognition of village entities
under AS 44.47.150(b).

* Sec. 15. AS 46.08.040(a) is amended to read:

() In addition to monev in the fund that is transferred to the commissioner of
community and regional affairs to make grants under AS 29.60.510 and to pav for impact
assessments under AS 29.60.560. the [THE] commissioner of environmental conservation may

use money from ihc fund to

(1) invtstigate and evaluate the release or threatened release of oil or a hazardous
substance, and contain, clean up, and take other necessary action, such as monitoring and
assessing, to address a release or threatened release of oil or a hazardous substance that poses
an imminent and substantial threat to the public health or welfare, or to the environment;

(2) pay all costs incurred to
(A) establish and maintain the oil and hazardous substance response office;

(B) review oil discharge prevention and contingency plans submitted under

AS 46.04.030;
(C) conduct training, respons# exercises, inspections, and tests, in order

to verify equipment inventories and ability to prevent and respond to oil and hazardous

CSSSSB 25(CRA) 10-
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substance release emergencies, and to undertake other activities intended to verify or
establish the preparedness of the state, a municipality, or a party required by
AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
and

(D) verify or establish proof of financial responsibility required by
AS 46.04.040;

(3) pay the expenses incurred by the Alaska division of emergency services for
the oil and hazardous substance response corps and the oil and hazardous substance response
depots when presented with appropriate documentation by the division;

(4) provide matching funds for participation in federal oil discharge cleanup
activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
Compensation, and Liability Act of 1980);

(5) recover the costs [COST] to the stateX{ORTOI  amunicipality, or a village
of a containment and Cieanup resulting from the release or the threatened release of oil or a
hazardous substance;

(6) prepare, review, and revise

(A) the state’s master oil and hazardous substance discharge prevention

and contingency plan required by AS 46.04.200; and
(B) a regional master oil and hazardous substance discharge prevention
and contingency plan required by AS 46.04.210; and
(7) restore the environment by addressing theeffects of an oil orhazardous
substance release.
* Sec. 16. AS 46.08.070(c) is amended to read:

(c) The department shall [MAY] reimburse a municipality or village for actual expenses,
other than normal operating expenses, incurred in the abatement of a release or threatened release
and mav advance money to a municipality or villaue to carry out an emergency first
response to a release or threatened release of oil or a hazardous substance if

(1) the municipality or village has entered into an agreement with the
commissioner under AS 46.04.020fe) or AS 46.09.020(e); and
(2) the commissioner determines that
(A)  expenses to he reimbursed were for a necessary emergency first

13- CSSSSB 25(CRA)
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1 response to a release or threatened release that, at the time of the release orthreatened
2 release, posed an imminent and substantial threat tothe public healthor welfare, or to
3 the environment”

4 (B) the municipality or village has demonstrated a need lor financial
5 assistance, and the monev to he advanced is necessary to enable the municipality or

6 village to carry out an emergency first response to a release or threatened release

[ that, at the time of the release or threatened release, poses an imminent and

8 substantial threat to the public health or welfare, or to the environment; and

9 (C) containment and cleanup efforts paid for in whole or in part bv

10 a reimbursement or an advance made under this section were consistent with the
1l regional master plan for the region in which the municipality or village is located if
12 a plan has been prepared bv the department under AS 46.04.210.

13 * Sec. 17. AS 46.08.900(3) is amended to read:

14 (3) "containment and cleanup” includes the direct and indirect efforts associated
15 with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the

16 restoration of the environment; when applied to expenses, the term includes the additional
17 costs of providing a reasonable and appropriate function or service incurred in response to
18 the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative

19 expenses for the incremental costs of providing the function or service:

20 * Sec. 18. AS 46.08.900 is amended by adding new paragraphs to read:

21 (11) "service"

22 (A) means a function performed or service provided by a municipality
23 under a duty or power authorized by AS 29 or by another provision of lawauthorizing

24 a municipality to perform functions or provide services, or acomparable function
25 performed or service provided by a village;

26 (B) includes functions not previously performed and services not
21 previously provided by the municipality or village;

28 (12) "village" means a place within the unorganized borough or within a borough
29 i the power, function, or service for which a grant application under AS 29.60.510 is submitted

30 IS not exercised or provided by the borough on an areawide or nonarcawide basis at the time the
3l grant application is submitted that

£SSSSB 25(CRA) 14
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1 (A) hasirrevocably waived, in a form approved by the Department of
2 Law, any claim of sovereign immunity that might arise in connection with the use of
3 grant money under this chapter, and

4 (B) has

5 (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
6 Reorganization Act);

[ (1) atraditional village council recognized by the United States as
8 eligible for federal aid to Indians; or

9 (1) a council recognized by the commissioner of community and
10 regional affairs under regulations adopted by the Departmentof Community and
1 Regional Affairs to determine and giveofficial ~ recognition of villageentities
12 under AS 44.47.150(b).

13 * Sec. 19. AS 46.09.060(b) is amended to read:

14 (b) Authority to contain, clean up, or prevent a release or threatened release of oilor of
15 a hazardous substance, and to exercise other powers necessary to implement this chapter*
16 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
17 Except as provided in (a) of this section, a municipality may exercise its police power within the
18 area of the municipality.

19 *sec. 20. AS 46.09.900(2) is amended to read:
20 (2) "containment and cleanup™ includes the direct and indirect efforts associated
21 with the prevention, abatement, containment, or removal of a hazardous substance, anda the
22 restoration of the environment; when applied to expenses, the term includes the additional
23 costs cf providing a reasonable and appropriate function or service incurred in response to
24 the release of the hazardous substance, including [, AND INCIDENTAL] administrative
25 expenses for the incremental costs of providing the function or service;
26 *sec. 21. AS46.09.900 is amended by adding anew paragraph to read:
21 (8) “service" means a function performed or service provided by the stare,

28 including functions not previously performed and sei ices not previously provided by the state.
29 *Sec. 22. Sections 9 and 11 of th.s Act are retroactive to March 24, 1989,

30 *Sec. 23. APPLICABILITY. The amendments made by secs. 7, 8, 15. and 16 ofthis Act do not
31 apply to arelease of oi! or a hazardous substance and resultant cleanup activities or to efforts to respond
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1 to or ahate that release 1f the release occurred before the effective date of this Act.
2 *Sec. 24. This Act takes effect immediately under AS 01.10.070(c).

CSSSSB 25(CRA) 16
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 (CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s):  SENATORS ZHAROFF, Sturgulewski

A BILL
FOR AN ACT ENTITLED
1 "An Act conceming the exercise of authority by the state and its municipalities, and the
2 recovery of damages by the state and its municipalities and villages, in matters relating
3 to environmental conservation; relating to the liability of villages for environmental response
4 actions and lo state assistance to municipalities and villages for expenses for prevention
5 and abatement of environmental degradation; and providing for an effective date."

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

7 *Section 1 INTENT. The provisions of AS 29.60.500 - 29.60.599, added by sec. 7 of this Act, are
8 not intended by the legislature to confirm long-term benefits on municipalities receiving financial
9 assistance under those provisions.

10 *Sec. 2. AS 29.35.020(b) is amended to read:

i (b) A municipality may adopt an ordinance to exercise a power authorized bv this
12 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the
13 ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may

|- CSSSSB 25(CRA)

Irc-3 .DELETED TEXT BRACKETED |



(S S I S T B I B G R G B G B B N G S T TG
— O W O 1 o Ul &~ W N M O W oo 1 O Ol M~ o o B o

WORK 3 RAFT WORK DRAFT WORK DRAFT

be exercised inside the boundaries of another municipality, the approval of the other municipality
must be given by ordinance, and before a power authorized bv this subsection mav he
exercised inside a village, as that term is defined bv AS 46.08.900.. the approval of the
village must be given bv resolution. A municipality intending to exercise its authority tinder
this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection
{0
(1) protect its water supply and watershed: or
(2) contain, clean up. or prevent the release or threatened release of oil or
a hazardous substance that mav pose an imminent or substantial threat to persons,
property, or natural resources within the municipality’s boundaries: however, this
paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
to regulate exploration, development, production, or transportation of oil, gas, or minerals
in @ manner inconsistent with the state’s management of those resources, and enforcement
of the ordinance must he consistent with a regional master plan prepared bv the
Department of Environmental Conservation under AS 46.04.210: in this paragraph.
"natural resources" has the meaning given in AS 46.03.826.
* Sec. 3. AS 29.35.020 isamended by adding a new subsection to read:
(e) In this section, “village"
(1) means the area within a five-mile radius of the village post office or, if there
Is no post office, another site designated by the commissioner;
(2) does not include an area described in (A) of this paragraph that is within a
city or another village. *
* Sec. 4. AS 29.35.200 isamended by adding a new subsection to read:
(d) Afirst class borough that exercises power necessary to contain, clean up, or prevent
a release or threatened release of oil or a hazardous substance, and exercise a power granted to
a municipality under AS 46.04, AS 46.08. or AS 46.09 shall exercise its authority in a manner
that is consistent with a regional master plan prepared by the Department of Environmental
Conservation under AS 46.04.210.
* Sec. 5. AS 29.35.210(a) is amended by adding a new paragraph to read:
(13)  contain, clean up, or prevent a release or threatened release of oil or a
hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08.
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or AS 46.09: the borough shall exercise its authority under this paragraph in a manner that is
consistent with a regional master plan prepared by the Department of Environmental
Conservation under AS 46.04.210.

* Sec. 6. AS 29.35.220 is amended by adding a new subsection to read:

() A third class borough may by ordinance exercise power necessary to contain, clean
up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a
power granted to @ municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
exercise its authority under this subsection in a manner that is consistent with a regional master
plan prepared by the Department of Environmental Conservation under AS 46.04.210.

* Sec. 7. AS 29.60 is amended by adding new sections to read:
ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL
IMPACT ASSISTANCE.

Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that
amajor release of oil or hazardous substances into the environment presents a real and substantial
threat to the economy and public welfare of the municipalities and villages that are affected by
the release and the resultant activities to contain and clean up the release.

(b) The legislature concludes that it is in the best interest of the state and its citizens to
provide a readily available fund for the payment of the expenses incurred by municipalities and
villages to mitigate the social and economic effects that arise out of a major release of oil or
hazardous substances and resultant cleanup activities.

(c) It is the intent of the legislature and declared to be the public policy of the state that
money to defray the cost of social and economic effects on municipalities and villages arising
from a major release of oil or a hazardous substance and resultant cleanup activities and to pay
for efforts to abate that release will be immediately available upon

(1) adetermination by the governor that the release exceeds 2,500 barrels of oll,
or exceeds an amount of a hazardous substance that when released into the environment presents
a real and substantial threat to the economy and public welfare of the municipalities or villages
affected by it

(2) the declaration by the governor of a disaster emergency relating to the release;
and '

4
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1 (3) afinding by the governor thru

2 (A) the release of the oil or hazardous substance into the environment

3 presents a real and substantial threat to the economy and public welfare of the

4 municipalities and villages that are affected by the release and by the resultant activities

5 to contain and clean up the release; and

6 (B) tis in the best interest of the state to pay the expenses incurred by

[ municipalities and villages to mitigate the social and economic effects that arise out of

8 the release of the oil or the hazardous substance and the resultant cleanup activities.

9 Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED. (a) The
10 commissioner may use money from the oil ;'nd hazardous substance release response fund to
i make grants to a municipality or village that is affected by the release or by the response to the
12 release and that demonstrates that the release or response to the release involves extraordinary
13 expenditures that are beyond the reasonable capability of the municipality or village to meet from
14 the current revenue sources ot the municipality or village if
15 (1) the governor determines that a release of oil or a hazardous substance exceeds
16 2,500 barrels of oil, or exceeds an amount of a hazardous substance that, when released into the
17 environment, presents a threat to the economy and public welfare of the municipalities and
18 villages affected by it at least equivalent in effect to ihe effect of a release of oil in an amount
19 defined by this paragraph;

20 (2) the release has been proclaimed a disaster emergency by the governor under
2 AS 26.23.020; and

22 (3) the governor finds that

23 (A) the release of the oil or hazardous substance into the environment
24 presents a real and substantial threat to the economy and public welfare of the
25 municipalities and villages that are affected by the release and by the resultant activities
26 to contain and clean up the release; and

2 (B) itis in the best interest of the state to pay the expenses incurred by
28 municipalities and villages to mitigate the social and economic effects that arise out of
29 the release of the oil or the hazardous substance and the resultant cleanup activities.

30 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
3l subject to agreement with the commissioner of environmental conservation as to the amount of
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1 money in the fund that may be used by the department to make grants, the commissioner may
2 expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
3 reserve or ot the unrestricted balance of the fund for grants authorized under this section. If the
4 commissioner and the commissioner of environmental conservation do not agree on the amount
5 of money in the fund that may be used by the department to make grants under AS 29.60.500 -
6 29.60.599, the governor shall make the determination.

[ (c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer of money
$ between appropriations, when the commissioner and the commissioner of environmental
9 conservation have agreed to the amount of money in thefund that may be used by the

10 department to make grants, or when that determination has been made by the governor, the
1 commissioner of environmental conservation shall promptly transfer that amount to the
12 department for use under AS 29.60.50v0 - 29.60.599.

13 (d) For money that has been transferred under (c) of this section, if within any one-year
14 period thereafter the commissioner does not use the moneyto make agrant under AS 29.60.500 -
15 29.60.599. the commissioner shall, at the direction of thegovernor or the request of the
16 commissioner of environmental conservation, return the unexpended amount transferred under
17 (c) of this section to the fund.,

18 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grantmade
19 under AS 29.60.510 may be made

20 ill only for

/Al "A) provision of subsistence resources on which the residents of the
22 municipality or village rely tor subsistence needs.

23 (B) the additional costs of a reasonable and appropriate function or
24 service, including administrative expenses for the incrementalcosts of providing the
25 function or service, limited to:

26 (i) public health and welfare functions and services, including
21 *hospital, clinic, and emergency medical services; alcohol, drug abuse, and mental
28 health services: family support services: and the operation of waste disposal
29 systems and water quality improvement systems:

20 (i) public safety functions and services, including police

3l protection, search and rescue, and fire protection:
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(1ii) public utility functions and services, including the operation
of electnc generating plants and distribution Systems,water supply systems.
telephone systems, and fuel distribution systems; and

(iv) housing functions and services, limited to leasing or making
other arrangements for temporary housing to be occupied bypersonsassociated
with containment or clean up of the release;

(C) costs associated with leasing transportation facilities for use in
activities associated with the containment or clean up;

(D) costs of repair or replacement of equipment or a capital asset
associated with a function or service set out in t'B) of this paragraph the useful life of
which has been substantially reduced by use associated with the containment or clean up;
and

(2) to compensate the municipality or village for

(A) the reduction of revenue attributable to the release of the oil or
hazardous substance: and

(B) the costs of projects or activities that are delayed or lost because of
the efforts of the municipality or village responding to the release or associated with the
containment or cleanup of oil or the hazardous substance.

(b) If money received under this section is used for a capital expenditure the

commissioner may requme the municipality or village that acquired the item as a capital
expenditure to transfer it to the state at the end of the period during which the item is actually
used for spill response if the commissioner finds that retention of the item would confer an
inappropriate benefit on the municipality or village.

Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATION'S, (a) In

det nmining whether an expenditure or proposed expenditure bv a municipality- or village is
eligibL for a grant under AS 29.60.510, the department shall consider

(1) the degree to which the effect on the municipality or village isdirectlycaused

by the oil or hazardous substance release or the response to the release:

(2) the availability of money to the recipient from other sources thatcan meet  the

costs of pro-iding the functions or service”, and

(3) the severity of the effect addressed in the grant application.
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I\ (b) The department may reject an application for a grant under AS 29.60.510 or approve
2 an application tor a grant in an amount that is less than the amount requested by a municipality
3 or village if the department determines that payment of the amount requested is not warranted
4 under (a) of this section.
5 (c) The department shall adopt, by regulation, criteria by which to rank all or a portion
6 of applications for the purpose of establishing the priority order of awarding grants if money
[ requested by eligible municipalities and villages under this section fc&ceeds the amount available,
8 The criteria must be based on the elements set out in (a) of this section. 1f the total amount of
9 money requested by eligible municipalities and villages under this section exceeds the amount
10 available, the department shall rank applications for the purpose of establishing the priority order
1 of awarding grants in accordance with the regulations.
12 Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES ANO
13 VILLAGES, (a) A municipality may not use a grant made under AS 29.60.510 to rear ;
14 current municipal tax rates or to retire its existing bonded incebtedness.
15 (b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may
16 not be used for a capital improvement, as that term is defined by AS 46.08.900(1).
17 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
18 and expenses of °mnts made und.r AS 29.60.510. and shall develop procedures governing the
19 expenditure of. and accounting for. money expended.
20 Sec. 29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each
2 disaster emergency declared by the governor under AS 26.23.020 based on a release of oil or a
22 hazardous substance, the commissioner, after consuiting with and securing the written approval
23 of the attorney general and after consulting with other state agencies, shall
24 (1) make an assessment of the social and economic effects of the release of the
25 oil or hazardous substance;
26 (2) develop a plan to
21 (A) recover the cost of release-related expenditures: and
28 (B) mitiiiaie the social and economic effects of the release of the oil or.
29 hazardous substance on the municipalities, the villages, and the regionin which the

30 discharge occurs:
(b) The commissioner may make the assessment and plans required by ia) of this section

(S&]
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T by

2 (1) using staff of the department;

3 (2) contracting with a municipality or other entity; or

4 (3) authorizing a municipality or otherentity to perform that work and supporting
5 that effort by a grant.

6 (c) Only one assessment and one plan may be completed under this section for each

[ declaration of a disaster emergency.

8 (d) The commissioner may pay the costs of the assessment, the plan, and the recovery
9 of the cost of release-related expenditures from money available in the fund.

10 (e) Expenditures mace under this section may be made only from the amount transferred

i to the commissioner under AS 29.60.510(cj, unless

12 (1)  the commissioner and the commissioner of environmental conservation
13 mutually agree that payment may be made from money in the oil anchazardous substance release
14 response fund not transferred under AS 29.60.510(c); or

15 (2) the commissioner pays them from another source.

16 Sec.29.60.590. REGULATIONS.  The commissioner andthe commissioner of
17 environmental conservation shall jointly develop and adoptregulations  that are necessary to
18 implement the purposes of AS 29.60.500 - 29.60.599.

19 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,

20 (1) "barrel" when used with refeience to oil has the meaning given by
2 AS 43.20.072;

22 (2) "containment and cleanup” has the meaning given in AS 46.08.900;

23 (3)  "disaster emergency" means a disaster declared by the governor under
24 AS 26.23.020;

25 (4) "fund" means the oil and hazardous substance release response fund
26 established by AS 46.08.010;

2 (5) "hazardous substance" has the meaning given in AS 46.09.900;

28 (6) "oil" and "release” have the meanings given in AS 46.08.900;

29 (7) “service"

30 (A) means a function performed or service provided by a municipality
3 under a duty or power authorized by this title or by another provision of law authorizing
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1 a municipality to perform functions or provide services, or acomparablefunction

2 performed or service provided by a village;

3 (B) includes functions not previously performed and Services not
4 previously provided by the municipality or village;

5 (8) "village" means a place within the unorganized borough or within a borough
6 If the power, function, or service for which a grant application is submitted under AS 29.60.500 -
[ 29.60.599 is not exercised or provided by the borough on an areawide or nonareawide basis at
8 the time the grant application is submitted, that

9 (A) has irrevocably waived, in a form approved by the Department of
10 Law, any claim of sovereign immunity that might ariseir, connection  withthe use of
1 grant money under this chapter; and

12 (B) has

13 (i) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
14 Reorganization Act)

15 (11) a traditional village council recognized by the United States as
16 eligible for federal aid to Indians; or

i (i1) a council recognized by the commissioner under regulations
18 adopted by the department to determine and give official recognition of village
19 entities under AS 44.47.150(b).
20 * Sec. 8. AS 46.03.760(e) is amended to read:
21 (e) Inaddition to liability under () - (d) of this section, a person who violates or causes

22 or permits to be violated a provisioo>of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
23 action brought under AS 46.03.822, for the full amount of actual damages caused to thestate by
24 the violation, including

25 (1) direct and indirect costs associated with the abatement, containment or
26 removal of the pollutant”

2 (2) [ restoration of die environment to its former states

28 (3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emeruencv
29 first response advances and reimbursements under AS 46.08.070(c); [,] and

30 (4) all incidental administrative costs.

3 * Sec. 9. AS 46.03.822(a) is amended to read:

9 CSSSSB 25(CRA)
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() Notwithstanding any other provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages to persons or property, whether public or
private, including damage to the natural resources of the state or municipality, |AND| for the
costs of response, containment, removal, or remedial action incurred by the state, |OR | a munic-
ipality, or a villatze, and for the additional costs of a function or service, including
administrative expenses for the incremental costs of providing the function or service, that
are incurred by the state, a municipality, or a village, and the costs of projects or activities
that are delaved or lost because of the efforts of the state, the municipality, or the village,
resulting from an unpermitted release of a hazardous substance or, with respect to response costs,
the substantial threat of an unpermitted release of a hazardous substance;

(1) the owner of, and the person having control over, the hazardous substance at
the time of the release or threatened release; this paragraph does not apply to a consumer product
In consumer use;

(2) the owner and the operator of a vessel or facility, from which there is a
release, or a threatened release that causes the incurrence of response costs, of a hazardous
substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or ruranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
from which there is a release, or a threatened release that causes the incurrence of response costs,

# of hazardous substance.

CSSSSB 25(CRA) -10-
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| *Sec. 10. AS 46.03.822(h) is amended to read:

2 (h) The state! (OR| a municipality, or a village is not liable under this section for costs
3 or damages as a result of actions taken in response to an emergency created by a release or
4 threatened release of a hazardous substance generated by or from a facility or vessel owned by
5 another person unless the actions taken by the state, the [ORJ municipality, or the village
6 constitute gross negligence or intentional misconduct.

7 *Sec. 101 AS 46.03.900 is amended by adding new paragraphs to read:

8 (35) "service" means a function performed or service provided by the state or by
9 a municipality under aduty or power authorized by AS 29 or other provision of law authorizing

10 a municipality to perform functions or provide services, or a comparable function performed or
il service provided by a village; "service™ includes functions not previously performed and services
12 not previously proviced:

13 (36) "village" means a place within the unorganized borough or within a borough
14 as to a power, function, or service that is not exercised or provided by the borough on an
5 areawide or nonareawide basis that

15 (A) has irevocably waived, in a form approved by the Department of
17 Law, any claim of sovereign immunity that might arise under this chapter; and

18 (B) has

19 (i) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
20 Reorganization Act);

2 (1) a traditional village council recognized by the United States as
22 eligible for federal aid to Indians; or

23 (1) a council recognized by the commissioner of community and
24 regional affairs under requlations adopted by the Department of Community and
5 Regional Affairs to determine and give official recognition of village entities
2 under AS 44.47.150(b).

27 *Sec. 12 AS 46.04.020 is amended by adding a new subsection to read:

2 (f) In fulfilling its responsibilities under (e) of this section, the department shall consult
2 with the governing bodies of municipalities and villages.

w

0 *Sec. 13 AS 46.04.900(5) is amended to read:
(5) “containment and cleanup” includes all direct and indirect efforts associated

<

11- CSSSSB 25(CRA)
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1 with the prevention, abatement, containment* or removal of a pollutant, and the restoration of the
2 environment to its former state; when applied to expenses, the term includes the additional
3 costs of providing a reasonable and appropriate function or service incurred in response to
4 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
5 for the incremental costs of providing the function or service;
6 * Sec. 14. AS 46.04.900 is amended by adding new paragraphs to read:
[ A0) "service" means a function performed or service provided by the state,
8 including functions not previously performed and services not previously provided by the state;
9 (21) "village" means a place within the unorganized borough or within a borough
10 as to a power, function, or service that is not exercised or provided by the borough on an
1 areawide or nonareawide basis that
12 (A) has irrevocably waived, in a form approved by the Department of
13 Law, any claim of sovereign immunity that might arise  under this chapter; and
14 (B) has
15 (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
16 Reorganization Act)
17 (i1) atraditional village council recognized by the United States as
18 eligible for federal aid to Indians; or
19 (1) @ council recognized by the commissioner of community and
20 regional affairs under regulations adopted by the Department of Community and
2 Regional Affairs to determined and give official recognition of village entities
22 under AS 44.47.150(b).
23 * Sec. 15. AS 46.08.040(a) is amended to read:
24 (a) In addition to money in the fund that is transferred to thecommissioner of
25 community and regional affairs to make grants under AS 29.60.510 and to pay for impact
26 assessments under AS 29.60.560. the [THE] commissioner of environmental conservation may
21 use money from the fund to
28 (1) investigate and evaluate the release or threatened release of oil or a hazardous
29 substance, and contain, clean up, and take other necessary action, such as monitoring and
30 assessing, to address a release or threatened release of oil or a hazardous substance that poses
3l an imminent and substantial threat to the public health or welfare, jr to the environment;
CSSSSB 25(CRA) -12-
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L (2) pay all costs incurred to

2 (A) establish and maintain the oil and hazardous substance response office;
3 (B) review oil discharge prevention and contingency plans submitted under
4 AS 46.04.030;

5 (C)conduct training, response exercises, inspections, and tests, in orcer
6 to verify equipment inventories and ability to prevent and respond to oil and hazardous
[ substance release emergencies, and to undertake other activities intended to verify or
8 establish the preparedness of the state, a municipality, or a party required by
9 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
10 and
1 (D)  verify or establish proof of financial responsibility required by
12 AS 46.04.040;
13 (3) pay the expenses incurred by the Alaska division of emergency services for
14 the oil and hazardous substance response corps and the oil and hazardous substance response
15 depots when presented with appropriate documentation by the division;
16 (4) provide matching funds for participation in federal oil discharge cleanup

17 activities and under 42 US.C. 9601 - 9657 (Comprehensive Environmental Response,
18 Compensation, and Liability Act of 1980);

19 (5) recover the costs ICOSTY to the state, [OR TOI a municipality, or a village

20 of a containment and cleanup resulting from the release or the threatened release of oil or a

2 hazardous substance;

22 (6) prepare, review, and revise

23 (A) the state’s master oil and hazardous substance discharge prevention

24 and contingency plan required by AS 46.04.200; and

25 (B) aregional master oil and hazardous substance discharge prevention

26 and contingency plan required by AS 46.04.210; and

21 () festore the environment by addressing the effects of an oil or hazardous

28 substance relehse.

29 *Sec. 16. AS 46.08.070(c) is amended to read:

30 (c) The department shall [MAY] reimburse a municipality or village for actual expenses,

3 other than normal operating expenses, incurred in the abatement of a release or threatened release
13 CSSSSB 25(CRA)
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I and mav advance money to a municipality or village to carry out an emergency first
2 response to a release or threatened release of oil or a hazardous substance if

3 (1) the municipality or village has enteredinto an agreement with the
4 commissioner under AS 46.04.020(e) or AS 46.09.020(e); and

5 (2) the commissioner determines that

6 (A) the expenses to be reimbursed were for a necessary emergency first
1 response to a release or threatened release that, at the time of the release or threatened
8 release, posed an imminent and substantial threat to the public health or welfare, or to
9

the environment”
10 (B) the municipality or village has demonstrated a need for financial
1 assistance, and the money to be advanced is necessary to enable the municipality or
12 village to Marrv out an emergency first response to a release or threatened release
13 that, at the time of the release or threatened release, poses an imminent and
14 substantial threat to the public health or welfare, or to the environment; and
15 (C) containment and cleanup efforts paid for in whole or in part bv
16 a reimbursement or an advance made under this section were consistent with the
17 regional master plan for the region in which  ~wmm¥ipalitv or village is located if
18 a plan has been prepared bv the department under AS 46.04.210.
19 *Sec. 17. AS 46.08.900(3) is amenced to read:
20 (3) "“containment and cleanup" includesthe direct andindirect efforts associated
2 with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
22 restoration of the environment; when applied to expenses, the term includes the additional
23 costs of providing a reasonable and appropriate function or service incurred in response to
24 the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
25 expenses for the incremental costs of providing the function or service;
26 *Sec. 18. AS 46.08.900 is amended by adding new paragraphs to read:
21 (1) “service"
28 (A) means a function performed or sernce provided by a municipality
29 under a duty or power authorized by AS 29 or by andlher provision of law authorizing
30 a municipality to perform functions or provide services, cr a comparable function
3l performed or service provided by a village:

CSSSSB 25(CRA) 14
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1 (B) includes functions not previously performed and services not
2 previously provided by the municipality or village;

3 (12) "village" means a place within the unorganized borough or within a borough
4 if the power, function, or service for which a grant application under AS 29.60.510 is submitted
5 IS not exercised or provided by the borough on an areawide or nonareawide basis at the time the
6 grant application is submitted that

[ (A) has irrevocably waived, in a form approved bythe Department of
8 Law, any claim of sovereign immunity that mightarise inconnection withtheuse of
9 grant money under this chapter; and
10 (B) has
1 (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
12 Reorganization Act)
13 (11) atraditional village council recognized by the United States as
14 eligible for federal aid to Indians; or
15 (1) a council recognized by the commissioner of community and
16 regional affairs under requlations adopted by the Department of Community and
17 Regional Affairs to determine and give official recognition of village entities
18 under AS 44.47.150(b).
19 *Sec. 19. AS 46.09.060(b) is amended to read:
20 (b) Authority to contain, clean up, or prevent a releaseor threatenedrelease of oil orof
2 a hazardous substance, and to exercise other powers necessary to implement this chaptera
22 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
23 Except as provided in (a) of this section, a municipality may exercise its police power within the
24 area of the municipality.
25 *Sec. 20. AS 46.09.900(2) is amended to read:
26 (2) "containment and cleanup" includes the direct and indirect efforts associated
2 with the prevention, abatement, containment, or removal of a hazardous substance, and the
28 restoration of the environment; when applied to expenses, the term includes the additional
29 costs of providing a reasonable and appropriate function or service incurred in response to
30 the release of the hazardous substance, including [, AND INCIDENTAL! administrative
3l expenses for the incremental costs of providing the function or service;

15- CSSSSB 25(CRA)
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b *Sec. 21, AS 46.09.900 is amended by adding a new paragraph to read:

2 (8) "service" means a function performed or service provided by the state,
3 Including functions not previously performed and services not previously provided by the state.
4 * Sec. 22.  Sections 9 and 11 of this Act are retroactive to March 24, 1989,

5 * Sec. 23, APPLICABILITY. The amendments made by secs. 7, 8, 15, andl6of thisActdonot
bapply to a release of oil or a hazardous substance and resultant cleanup activities orto efforts to respond
7 to or abate that release if the release occurred before the effective date of this Act.

8  *Sec. 24. This Act takes effect immediately under AS 01.10.070(c).

CSSSSB 25(CRA) 16
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STEVE COWPER, GOVERNOR

o P.O.BOXB
OF COMMUNITY & IITHOIONAL AFFAIRS JUNEAU. ALASKA 99811-2100

PHONE: (907) 465-4700

o 949 E 36TH AVENUE, SUITE 400
ANCHORAGE, ALASKA 99508-4302

PHONE: (907) 563-1073

OFFICE OF THE COMMISSIONEFI

April 9, 1991
POSITION PAPER

RE: Sponsor Substitute for Senate Bill 25
SPONSOR: Senator®"s Zharoff and Sturgulewski
Program Effects of the Bill

The Sponsor Substitute for this bDbill contains a number of
language refinements that clarify the scope and purpose of the
Impact Assistance Grants portion of the [legislation. The
Department®s analysis indicates that all of the changes are
consistent with our original perception and understanding of
the purposes of the Impact Assistance program.

This Sponsor Substitute also amends the authority of a
municipality regarding watershed regulation. Specifically, it
allows a municipality to delegate authority to regulate
watersheds to another municipality by adoption ofa resolution
instead of an ordinance. The amendment continues by requiring
that a municipality exercising extraterritorial powers of
watershed vregulation obtain the approval of any village whose
boundaries are iIn the watershed.

Comments

As noted the Department considers the grant program amendments
to be consistent with 1its perception of the purpose of* the
grant program. However, the amendments dealing with watershed
regulation pose potential difficulties in implementation.

With respect to the vresolution versus ordinance process the
Department is inclined to support an ordinance process.
Resolutions are used [largely to state opinions and make

declarations. They do not require public hearings and may be
introduced and adopted at the same meeting. Conversely,
ordinance®s are adopted as local law and must have a public
hearing. Additionally, there 1is a minimum seven day waiting

period between the point of introduction and that of adoption.
We believe allowing another municipality to exercise authority
within your municipality 1is a significant act and should be
subject to the more deliberative process associated with

ord inances.

21-P1LH



Position Paper - SS SB 25
April 9, 1991
Page two

With respect to the 1issue of vrequiring village approval of
watershed management within 1ts boundaries, the matter 1is
clouded by the fact that villages have no defined boundaries.
And in fact, the concept of what land area constitutes the
village often revolves around the function that 1s being
discussed. For example, the village could be the core area
where people reside the majority of the time, it could be that
area and all the land holdings of- the village corporation, or
it could be 1i1t's traditional hunting and gathering area.
Moreover, Title 29 does not presently contain a definition of
the term "village".

Staff of the Department are not aware of any instances where
there has been conflict between an unincorporated village and a

municipality trying to exercise jurisdiction over its
watershed. If there have not been any significant number of
such 1nstances occuring, it may be better simply to leave
matters as they now are. For while the amendment may resolve

some potential problems it threatens to create additional ones
through ambiguities associated with its jurisdictional
application. If the amendment 1is retained we believe that a
definition of "village", consistent with the remainder of SB 25
should be added to AS 29.71.800.

As stated in our previous position paper, the Department of
Community and Reqional Affairs supports this bill. Our
experience with the Exxon Valdez o1l spill showed that
municipalities and villages are heavily 1impacted by such
occurrences and end up 1incurring major expenses regardless of
whether or not they have direct responsibility for responding.
This bill would make clear a municipality®s authority to be
involved in oil and other hazardous spill response and would
provide funds so that the brunt of the cost would not have to
be borne locally.
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SSSB 25

The sponsor substitute for SB 25 adopts new language in Section 5,
proposed AS 29.60.599(6), to provide that villages irrevocably waive any claims
to sovereign immunity that might arise in connection with the use of grant monies
under the impact assistance grant program. The addition of the waiver provision
will help insure that any future dispute that might arise involving grants to
villages, unincorporated under state law, can be resolved in state courts. This
is a change suggested in the Department of Law"s original fiscal note, dated
February 25,, 1991. Otherwise, the department®s original fiscal note comments
remain unchanged.
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In Support of Sponsor Substitute for SB 25

The Alaska Municipal League seeks passage of legislation to establish a program
to reimburse municipalities for cleanup of oil spills and discharges of other
hazardous substances.

The Exxon Valdez all all, discharges of chemicals from railroed cars, truds, and cruise
ships, and a variety of other recent incidents inwlving the release of hazardous
substances have emphasized the need for a quick response to cut down on the risk of
extensive environrental damage. Mnicipalities near the release site often have the best
chance to respond quickly and thus minimize the spread of the saill, the environmental
damage done by &, and the ultimate cost to the state. However, local governments
usually are not responsible or 1igble for such cleanups, nor do they have the budgets or
resources to pay for them.

During the 1990 session, legislators considered and nearly passed SB 359, which would
have given mnicipalities authority to undertake cleanups of hazardous substance suills
within and near their jurisdictions and established a fund t reimburse them for the cost
of such cleanups. The need for legislation that would guarantee fUll reimbursement for
costs of municipal responses to all and other hazardous materials spillsand to authorize
the state to advance money to a municipality t carry out an emergency first response
has not lessened, and the Alaska Municipal League seeks passage of such a il during
1991.

A number of changes inthe statutes relating to all uills and other hazardous substance
discharges and to municipal powers will be required to reach the League § dojective.
These changes would:

mextend the authority of municipalities to exercise containment and cleanup of spilled
all and other hazardous substances #fthe il 0CCYI'S outside municipal boundaries.
Lhified, home rule, and first class boroughs already have such power, but dl
municipalities need ik

mestablish a fund that could be readily accessible by mnicipalities and villages nthe
event ofa hazardous all. Grants could be made to meet extraordinary expenditures
that are beyond the reasonable capability of the municipal ity or village to meet given
their current revenue Sources.

Member of the National League of Cities ana the National Association of Counties



Reimbursement to Municipalities for
Oil/Hazardous Spill Clean-up
page 2

m clarify existing law that permits state reimbursement of municipal expenditures to
make it clear that the full costs of the discharge of oil or another hazardous
substance can be reimbursed.

®m permit the state to advance money to municipalities and villages to carry out an
emergency first response.

a permit assessments of the social and economic effects of the release of oil or other
hazardous substances on municipalities, villages, and affected regions of the state.

® make it clear that villages as well as the state and municipalities may recover against
an entity responsible for a spill for the damage to their natural resources.

n modify existing legislation regarding the strict liability of a spiller to make it clear that
all additional costs of services, and all losses of revenue, to a municipality or village

brought about by such a spill are recoverable.

h make the recommended changes to the strict liability statute retroactive to March 23,
1989.

/25/91



FISCALNOTE

STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Date:

Title: Exercise of authority and
recovery of damages..

Sponsor: Senator Fred Zharoff

Requestor:

bill no.

Department Affected:
Environmental Quality

BRU:
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COMPONENT SERIAL NO.
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PERSONAL SERVICES 0.0 0.0
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1
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0

0.0

0.0

0.0

0.0

ANALYSIS: (Attach a separate page if necessary.)

Under normal operating situations, DEC should need no additional resources to implement the legislation.
However, should a significant oil spill occur, approximately 2 additional positions may be necessary.

Prepared by: Janice Adair

Division: Commissioner's Office ~

Approved by Commissioner: y 7 cy
Agency: Department of Enviromental Conservation
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Date:
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Senator Fred F. Zharoff
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ALASKA PENINSULA + ALEUTIAN CHAIN « BRISTOL BAY + KOOIAK ISLAND * LAKE CLARK/LAKE ILIAMNA « PRIBILOF ISLANDS + SHUMAGIN ISLANDS

MEMORANDUM
TO: Senator Frank, Chairman )
Senate Community and Ry"gipnal mittee
FROM: Senator Fred Zharo
RE: Scheduling of SSSB 25, Recovery of Damages by the State

and Municipalities in Matters Relating to Environmental Conservation
DATE: March 26, 1991

lam writing to request that you schedule SSSB 25 for a committee hearing at your
earliest convenience.

SSSB 25 sets up a program to provide municipalities and villages access through
DCRA t up to $10,000,000 in funding from the DEC-managed Oil and Hazardous
Substance Jill Response Fund (470 Fund™), and provides a mechanism for the
transfer of those funds between these departments. These funds would be made
available t© municipalities and villages as impact grants to pay for costs “'associated
wirth prevention, abatement, conlainment, or removal of aill or a hazardous substance."

SSSB 25 also authorizes and provides a mechanism for DEC to provide "first
response’ funds t municipalities and villages t respond to and clean up al and
hazardous substance spills on behalf of the state.

This [l 1s a redraft of SSSB 359 from the Sixteenth Legislature, which passed the
Senate and died inthe House Finance Committee lest year.

To address certain concerns expressed to me by officials in the Department of
Environmental Conservation. Iam including a proposed Letter of Intent for the

committee"™s consideration.

Backup information is included.



1)

2)

3)

4)

C&RA COMMITTEE CHECK LIST

Agency Position Papers:

Fiscal Notes:

Sectional Analysis:

Other Backup:

Bill:

Sponsor:

Date in:
Schedule Memo:
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Ulatffea IS>tate legislature

Senate

(ROABANGS ©ffice of tE ghEcretarp it

FOR YOUR IMMEDIATE ATTENTION

TO SENATE COMMITTEE:  C&RA
FROM: Office of the Senate Secretary

DATE: March 22, 1991

te has been introduced on the following

A Sponsor Substitu
bl ? uo that i1s pending In your Committee.

[l/resolutl

SENATE BILL NO. 25

Damages bg/| the state and i

munic
matters r | ¢

{s
ating to environmenta

Please pull this bill/blue back from zour_ files and give to
the a§ delivering, this message. =~ The bill/resolution will be
returnéd to you with the Sponsor Substitute. Thank you.

SIGNATURE OF PERSON RECEIVING THIS MESSAGE



Resolution of the Alaska Municipal League
Resolution No. 91-2

A RESOLUTION SUPPORTING LEGISLATION TO ASSURE
REIMBURSEMENT TO MUNICIPALITIES THAT RESPOND TO AND ADDRESS
THE RELEASE OF OIL AND OTHER HAZARDOUS MATERIALS

WHEREAS, recent spills involving the transportation of oil and other hazardous
materials demonstrate the need for prompt response, and

WHEREAS, municipalities near the site of the hazardous material release may have
the best chance to minimize the spread of the spill and the environmental damage done

by the incident, and

WHEREAS, local governments usually are not responsible for nor have liability for
spills within or near their jurisdictions, and

WHEREAS, the cost of municipal responses to address a private, state, or national
problem should not be borne by a local government and its taxpayers, and

WHEREAS, legislation to ensure reimbursement to local governments responding
to hazardous material spills, in the form of SB 359, came within a day of being enacted

when the 16th Alaska Legislature adjourned, and

WHEREAS, this legislation is still very necessary to protect the Alaskan
environment and assure municipalities that respond to hazardous material spills that they

will be fully reimbursed,;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal League urges the
17th Alaskan Legislature to introduce and pass legislation providing for full reimbursement
for costs of municipal responses to oil and other hazardous material spills.

BE IT FURTHER RESOLVED that an adequate mechanism be established to fund
the full reimbursement of local responses to oil and other hazardous material spills.

Adopted at Arrual Business Meeting o Novenrber 1§ 1990 o Anchorage, Aleska



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Dux Y Juneau, Alaska 99811 Deliveries to: 2-10Main Street
01) -166-3%67 or 3b-2-150 Court Plaza, Room 500
(%07) 365-2029 Mail Stop 3101
MEMORANDUM April 8, 1991
SUBJECT: Extension of use of the Oil and Hazardous Substance Release
Response Fund to municipalities and villages (SSSB 25)
T0: Senator Steve Frank, Chair

Senate Community & Regional Affairs Committee
ATTN: Rick Solie

FROM: Jack Chenowet
Legislative G

To isolate the new language, I've prepared the material relating to the governor's
preparation of an impact assessment in the form of an amendment.

In corHunction with the request, you inquired as to the availabilit* of the Qil and
Hazardous Substance Release Response Fund for containment and cleanup purposes.

Although its use has been principally discussed in conjunction with the Exxon Valdez
cleanup, the Fund, established by AS 46.08,. is not limited to serving as a source of
money for containment and cleanup of significant marine-related disasters, noris it
‘clusively to serve as a source of containment and cleanup of disasters in which oil
or a hazardous substance is released into water of the state. The test, set out at AS
?6.08.040(a)(1), authorizes use of the fund balance, subject to other provisions of law,
0

investigate and e"Jjyiate the release or threatened release of il
or a hazardous substance, and contain, cleanup, and take other
necessary action, such as monitoring or assessing, to address a release
or threatened”release of oil or a hazardous substance that poses an
imminent and substantial threat to the public health or welfare, or to
the environment;



Senator Steve Frank
April 8, 1991
Page 2

A separate provision, AS 46.08.040(b), declares

(b) When the governor declares a disaster related to an oil or
hazardous substance dlschar?e emergency under AS 26.23.020(c), the
governor may, durln% the effective period of the disaster emergency,
use money from the fund to respond to the disaster emergency.

Under AS 26.23, a condition of disaster emerg%ency includes a series of incidents and
C|rctumstances set out in AS 26.23.900(1), not necessarily related to discharges into
water.

Thus, ifa condition of disaster has been declared, the governor enjoys clear authority
to draw from the Fund to support the state's response. |f the inCident or circum-
stance involves an unpermitted release of a small quantity of il or a hazardous
substance that does not result in the governor's declaration 0f a disaster but the spill
or discharge is still found to pose an environmental threat, the commissioner of
environmental.conservation may draw from the Fund to support the containment and
cleanup initiatives noted ahove.

JC:(IJC
91-191.glc



ALASKA STATE LEGISLATURE
SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

PROPOSED LETTER OF INTENT

SSSB25

It is the intent of the Legislature to broaden the powers of municipalities and villages
under AS 29 and AS 46 to more effectively respond to the release or threatened
release of oil or a hazardous substance. The Legislature does not intend this grant of
authority to municipalities under these specific circumstances and statues as a
preemption of the state's powers, but as a means to facilitate the response to a
disaster by municipalities and villages on behalf of the state.



Senator Fred F. Zharoff
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SSSB 25
SPONSOR STATEMENT

March 25,1991

This legislation is intended ss a follow-through of the worthy efforts begun during the Sixteenth
Legislature to address the needs of communities to effectively respond to and mitigate the extraordinary
social and economic costs associated with the containment and cleanup of oil or hazardous substances
into the environment, upon the declaration by the governor of a disaster emergency. The broad scope
and magnitude of the impacts of such spills became apparent with the occurrence of the March 24,1989
Exxon Valdez oil spill. It is clear that such spills do present a real and substantial threat to the
environment and to the economy and public welfare of affected municipalities and villages, and that a
mechanism for the state to provide timely and substantial assistance is both appropriate and necessary.

SSSB 25 addresses the above concerns by:

1) Setting up a program to provide municipalities and villages access through DCRA to up to
$10,000,000 in funding, with the agreement of DEC, from the Oil and Hazardous Substance Response
Fund ("470 Fund"). These funds are to provide "grants to a municipality or village that...demonstrates
that the release or response to the release involves extraordinary expenditures..." for services whose
costs are directly or indirectly affected by the spill, and to compensate the municipality or village for
reductions in revenue, and the costs of projects or activities that are delayed or lost, because of the spill.

2) Providing and defining a mechanism for the transfer of these funds between DEC and DCRA.
Community needs are presented to the commissioner of DCRA, who then requests 470 Funds from the
commissioner of DEC. If the two commissioners agree on the amount and circumstances, the funds are
transferred to DCRA for distribution as grants to the effected communities. Any disagreement between
the two commissioners will be resolved by the governor.

3) Broadening the powers of municipalities and villages under AS 29 and under AS 46 to more
effectively respond to the release or threatened release of oil or a hazardous substance. This grant of
power is not intended to preempt state powers, but as a means to facilitate the response to a disaster
by municipalities and villages on behalf of the state.

4) Authorizing and providing a mechanism for DEC to provide emergency "first response” funds to
municipalities and villages to respond to and clean up oil and hazardous substance spills on behalf of the

state.
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MEMORANDUM April 25, 1991
SUBJECT: Draft CSSSSB 25 (), Work Order No. 7-LS0012P, 4/25/91
T0: Senator Fr
ATTN: Di
FROM: Jack Chent
Legislative

This measure derives from a meeting involving several participants— was not among
them-yesterday.

Some comments to the draft;

In proposed AS 29.60.520(b)(2)-included based on language set out in an attachment
prepared following that meeting-since there is a possipility that the state may require
a transfer of title fo it of something acquired by a municipality (or vHIageJ asa capital
expenditure, there comes to my mind the ‘question as t0 when and whether a
municipal (or village) expenditure for a capital purpose-whatever that is—s ever
really a municipal %or_vn_lage) expenditure. ‘And, how long after the spill response
period may the commissioner act to require title transfer?

That same attachment indicated new Ian%uage,, brought into this draft as proposed
AS 29.60.560(e) (page 7, lines 18 - 23), that raises a question. | have changed the
language suggested in the attachment to substitute for the phrase "payment ‘b{ other
means™ to one that speaks of "payment ‘from another source™, though \ cra't
honestly say that | have any sensé of what the author of the language in the
attachment "had contemplated.

Finally, please review carefully my editorial redrafting of the definition of "village"

g‘ .., Means a place .,.") every place the definition appears. | found that what we
ad in the earlter version didn't read right.

JBC:pl
91-3dp7.plm

Enclosure
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): SENATORS ZHAROFF, Sturgulewski

A BILL
FOR AN ACT ENTITLED
1 "An Act concerning the exercise of authority by the state and its municipalities, and the
2 recovery of damages by the state and its municipalities and villages, in matters relating
3 to environmental conservation, and relating to the liability of villages for environmental
4 response actions and to state assistance to municipalities and villages for expenses for
5 prevention and abatement of environmental degradation; and providing for an effective

6 date."

[ BEIT ) BY THE LEGISLATURE OF THE STATE OF ALASKA:

8§ * Section L INTENT. 'She provisions of AS 29.60.500 - 29.60.599, addedby sec. 7 of this Act, are
9 not intended by the legislature to confirm long-term benefitson municipalities receiving financial
10 assistance under those provisions.

11 * Sec. 2. AS 29.35.020(b) is amended to read:

12 (b) A municipality may adopt an ordinance to exercise a power authorized bv this
13 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the

- £SSSSB 25( )
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ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may
be exercised inside the boundaries of another municipality, the approval of the other municipality
must be given by ordinance, and before a power authorized bv this subsection mav he
exercised inside a village, as that term is defined bv AS 46.08.900, the approval of the
village must he given bv resolution. Amunicipality intending to exercise its authority under
this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection
fo

(1) protect its water supply and watershed; or

(2) contain, clean up, or prevent the release or threatened release of oil or
a hazardous substance that mav pose an imminent or substantial threat to persons,
property, or natural resources within the municipality's boundaries; however, this
paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
to regulate exploration, development, production, or transportation of oil, gas, or minerals
in @ manner inconsistent with the state’s management of those resources, and enforcement
of the ordinance must be consistent with a regional master plan prepared bv the
Department of Environmental Conservation under AS 46.04.210; in this paragraph.
"natural resources" has the meaning given in AS 46.03.826.

*Sec. 3. AS 29.35.020 is amended by adding a new subsection to read:

(e) In this section, "village"

(A) means the area within a five-mile radius of the village post office or,
I there is no post office, another sitedesignated by thecommissioner,

(B) does not include an area described in (A) of this paragraph that is
within a city or another village,

*Sec. 4. AS 29.35.200 is amended by adding a new subsection to read:

(d) Afirst class borough that exercises powernecessary to contain, clean up, or prevent
a release or threatened release of oil or a hazardous substance, and exercise a power granted to
a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
that is cons,otent with a regional master plan for the region in which the borough is located if
a plan has been prepared by the Department of Environmental Conservation under AS 46.04.210.

* Sec. 5.AS 29.35.210(a) is amended by adding a new paragraph to read:

(13) contain, clerji up, or prevent a release or threatened iclease of oil or a

CSSSSB 25( ) 2.
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hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
or AS 46.09; the borough shall exercise its authority under this paragraph in @ manner that is
consistent with a regional master plan[for~;the-regiondn.-which the borough is located if a plan
has-been p repared by the Depamnent of Ejnvjronmental_ Conservation under AS 46.04.210.

* Sec. 6. AS 29.35.220 is amended by adding a new subsection to read.

(e)._A third class borough may by ordinance exercise power necessary to contain, clean
up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a
power granted to 'municipality: under AS 46.04; AS 46.08, or AS 46.09, but the power
authorized by this.subsection may be exercised only on a nonareawide hasis. The borough shall
exelyise.itsautho.rity...undj.r_this.sub secrionma_.manner that is. consistent with a regional master
plan for the, region in which the borough is located if a plan has been prepared by the
Department of .Environmental Conservation under AS 46.04.210.

* Sec. 7. AS.29.60 is amended by adding new sections to read:

.V.ARTICLE.& OILAND HAZARDOUS SUBSTANCE MUNICIPAL
IMPACTASSISTANCE,

"m3 29.60.500.""PURPOSE AND POLICY, .(a) The legislature finds and declares that
amajorrclease of odor hazardous.substances into the environment presents a real and substandal
threat to the economy and public welfare of the municipalities and villages that are affected by
the release and the resultant activities to contain and clean up the release.

(b) The legislature concludes that it is in the best interest of the state and its citizens to
provide a readily available fund for the payment of the expenses incurred by municipalities and
villages to mitigate the social and economic effects that arise out of a major release of ol or
hazardous substances and resultant cleanup activities.

(c) It is the intent of the legislature and declared to be the public policy of the state that
money to defray the cost of social and economic effects on municipalities and villages arising
from a major release of oil or a hazardous substance and resultant cleanup activities and to pay
for efforts to abate that major release will ke immediately available upon the declaration by the
governor of a disaster emergency relating to the release.

Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) If arelease of
oil or a hazardqus substance has been proclaimed a disaster emergency by the governor under
AS 26.23.020,%1e commissioner may use money from the oil and hazardous substance release

CSSSSB 25( )
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1 response fund to make grants to a municipality or village that is affected by the release or by the
2 response to the release and that demonstrates that the release or response to the release involves
3 extraordinary expenditures that are beyond the reasonable capability of the municipality or village
4 to meet from the current revenue sources of the municipality or village.
5 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
6 subject to agreement with the commissioner of environmental conservation s to the amount of
[ money in the fund that may be used by the department to make grants, the commissioner may
8 expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
9 reserve or of the unrestricted balance of the fund for yants authorized under this section. If the
10 commissioner and the commissioner of environmental conservation do not agree on the amount
11 of money in the fund that may be used by the depajtment to make grants under AS 29.60.500 -
12 29.60.599, the governor shall make the determinedon.
13 (c) Notwithstanding the limitation of AS 37.07.080(¢) against the transfer of money
14 between appropriations, when the commissioner and the commissioner of environmental
15 conservation have agreed to the amount of money in the and that may be used by the
16 department to make grants; or when that determinadon has been made by the governor, the
17 commissioner of environmental conservation shall promptly transfer that amount to the
18 department for use under AS 29.60.500 - 29.60.599.
19 (d) For money that has been transferred under (c) of this section, if within any one-year
20 period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
21 29.60.599, the commissioner shall, at the direction of the governor or the request of the
22 commissioner of environmental conservation, return the unexpended amount transferred under
23 (c) of this section to the fund.
24 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
25 under AS 29.60.510 may be made only
26 (1) for a service, including all incidental administrative costs related to the
21 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
28 containment, or removal of oil or a hazardous substance and that relates to
29 (A) subsistence resource protection to ensure the continued viability of

30 fish, wildlife, and other resources on which the residents of the municipality or village
rely for subsistence needs;

QO
—

CSSSSB 25( ) -4-
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(B) alleviation or mitigation of adverse social or cultural effects;

(C) public health and welfare needs, including hospital, ~ clinic, and
emergency medical services; alcohol, drug abuse, and mental health services; family
support services; and the operation of waste disposal systems and water quality
Improvement systems;

(D) public safety needs, including police protection, search and rescue, and
fire protection;

(E) public utility needs, including the operation of electric generating
plants and distribution systems, water supply systems, telephone systems, and fuel
distribution systems;

(F) housing and office needs;

" (G) transportation needs;

(H) public administration needs, including the value of the time of staff

and administrative personnel necessary to direct efforts to prevent, abate, contain, and

remove oil or a hazardous substance; and
() planning needs, including the value of the timeof staff and

administrative personnel necessary to coordinate efforts with other governments to
prevent, abate, coi tain, and remove oil or a hazardous substance; and
(2) to compensate the municipality or village for

(A) the reduction of revenue attributable to the release of the oil or
hazardous substance; and

(B) the costs of projects or activities that are delayed or lost because of
the efforts of the municipality or village responding to the release or associated with the
containment or cleanup of oil or the hazardous substance.
(b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may

not be used for —" A

£<uTa capital improvement, as that term is defined by AS 46.08.900(1"or-
I(")? (2)-a capital expenditure, unless the capital expenditure is necessary for a spill

response™Jf money is used for a capital expenditure under this paragraph, the commissioner may
require the municipality or village that acquired the item as a capital expenditure to transfer it
to the state at the end of the period during which the item is actually used for spill response if

< CSSSSB 25( )
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1 the commissioner finds that retention of the item would confer an inappropriate benefit on the
2 municipality or village.

3 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
4 determining whether an expenditure or proposed expenditure by a municipality or village is
5 eligible for a grant under AS 29.60.510, the department shall consider
6

1

8

9

WORK DRAFT

(1) the degree to which the effect on the municipality or village is directly caused

by the oil or hazardous substance release or the response to the release;
(2) the availability of money to the recipient from other sources that can meet the

costs of providing the functions or services; and

10 (3) the severity of the effect addressed in the grant application.

11 (b) The department may reject an application for a grant under AS 29.60.510 or approve
12 an application for a grant in an amount that is lessthan the amount requested by  a municipality
13 or village if the department determines that paymentof the  amount requested isnot warranted
14 under (a) of this section.

15 (c) The department shall adopt, by regulation, criteria by which to rank all or a portion
16 of applications for the purpose of establishing the priority order of awarding grants if money
17 requested by eligible municipalities and villages under this section exceeds the amount available.
18 The criteria must be based on the elements set out in (a) of this section. [f the total amount of
19 money requested by eligible municipalities and villages under this section exceeds the amount
20 available, the department shall rank applications for the purpose of establishing the priority order
2 of awarding grants in accordance with the requlations.

22 Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES. A
23 municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates
24 or to retire its existing bonded indebtedness.

25 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
26 and expenses of grants made under AS 29.60.510, and shall develop procedures governing the
21 expenditure of, and accounting for, money expended.

28 Sec. 29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each
29 disaster emergency declared by the governor under AS 26.23.020 based on a release of oil or a
30 hazardous substance, the commissioner, after consulting with and securing the written approval
3l of the attorney general and after consulting with other state agencies, shall

CSSSSB 25( ) *0-
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1 (1) make an assessment of the social and economic effects of the release of the
2 oil or hazardous substance;
3 (2) develop a plan to
4 (A) recover the cost of release-related expenditures; and
5 (B) mitigate the social and economic effects of the release of the oil or
6 hazardous substance on the municipalities, the villages, and the region in which the
[ discharge occurs;
8 (b) The commissioner may make the assessment and plans required by (a) of this section

9 by

10 (1) using staff of the department;

1 (2) contracting with a municipality or other entity; or

12 (3) authorizing a municipality or other entity to perform that work and supporting
13 that effort by a grant.

14 (c) Only one assessment and one plan may be completed under this secdon for each
15 declaration of a disaster emergency.

16 - (d) The commissioner may pay the costs of the assessment, the plan, and the recovery
17 of the cost of release-related expenditures from money available in the fund.

18 (e) Expenditures made under this secdon may be made only from the amount transferred
19 to the commissioner under AS 29.60.510(c), unless
20 (1) the commissioner and the commissioner of environmental conservadon
2 mutually agree that payment may be made from money in theoil andhazardous  substance release
22 response fund not transferred under AS 29.60.510(c); or

23 (2) the commissioner pays them from another source.

24 Sec. 29.60.590. REGULATIONS.  The commissioner and the commissioner of
25 environmental conservation shall jointly develop and adoptregulations  that are necessary to
26 implement the purposes of AS 29.60.500 - 29.60.599.

27m Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,

28 (1) “"containment and cleanup" has the meaning given in AS 46.08.900;

29 (2) "disaster emergency" means a disaster declared by the governor under
30 AS 26.23.020;

31 (3) “fund" means the oil and hazardous substance release response fund

.7- CSSSSB 25( )
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1 established by AS 46.08.010;
2 (4) “"hazardous substance" "oil," and "release”have the meanings given in
3 AS 46.08.900;
4 (5) "service"
5 (A) means a function performed or service provided by a municipality
6 under a duty or power authorized by this title or by another provision of law authorizing
[ a municipality to perform functions or provide services, or a comparable function
8 performed or service provided by a village;
9 (B)includes functions not previously performed  and Services not
10 previously provided by the municipality or village;
11 (6) "village" means a place within the unorganized borough or within aborough
12 if the power, function, or service for which a grant applicationis submitted under AS29.60.500 -
13 29.60.599 is not exercised or provided by the borough on anareawide ornonareawide basisat
14 the time the grant application is submitted, that
15 (A) has irrevocably waived, in aform approved by the Department of
16 Law, any claim of sovereign immunity that might arise in connection with the use of
17 grant money under this chapter, and
18 (B) has
19 (1) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
20 Reorganization Act);
21 (11) a traditional village council recognized by the United States as
22 eligible for federal aid to Indians; or
23 (1i1) a council recognized by the commissioner under regulations
24 adopted by the department to determineand giveofficialrecognition  ofvillage
25 entities under AS 44.47.150(b).
20 *Sec. 8. AS*%03.760(e) is amended to read:
21 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes
28 or permits to be violated a provision of AS 46.03.740 -46.03.750 is liable to the state, in a civil
29 action brought under AS 46.03.822, for the full amount of actual damages caused to the state by
30 the violation, including N
31 M) direct and indirect costs associated with theabatement,containment® o
CSSSSB 25( ) 8
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removal of the pollutant™
(2} [ restoration of the environment to its former state;

1
2
3 (3) amounts paid as grants under AS 29.60.510 - 29.60.599and as emergency
4 first response advances and reimbursements under AS 46.08.070(c): [,] and
5 (4) all inciclental administrative costs.
6 *Sec. 9. AS 46.03.822(a) is amended ta read:

[ () Notwithstanding any other provision or ruie of law and subject only to the defenses
8 set out in.(b) of this section and the exception set out in (i) of this section, the following persons
9 are strictly liable, joindy and severally,.for damages to persons or property, whether public or

10 private, including damage to the natural resources of the state or municipality, [AND] for the
1l costs of response, containment, removal, or remedial acdon incurred by the state, [OR] a munic-
12 ipality, or a village, and for the additional costs of a function or service, including
13 administrative expenses for the incremental costs of providing the function or service, that
14 are incurred bv the state, a municipality, or a village, and the costs of projects or activities
15 that are delaved or lost because of the efforts of the state, the municipality, or the village.
16 resulung from an unpermitted release of a hazardous substance or, with respect to response costs,
17 the substantial threat of an unpermitted release of a hazardous substance:

18 (1) the owner of, and the person having control over, the hazardous substance at
19 the time of the release or threatened release; this paragraph does not apply to a consumer product
20 in consumer use;

2 (2) the owner and the operator of a vessel or facility, from which there is a
22 release, or a threatened release that causes the incurrence of response costs, of a hazardous
23 substance;

24 (3) any person who at the time of disposal of any hazardous substance owned or
25 operated any facility or vessel at which the hazardous substances were disposed of, from which
26 there Is a release, or a threatened release that causes the incurrence of response costs, of a
21 hazardous substance;

28 m ) any person who by contract, agree”at, or otherwise arranged for disposal or
29 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
30 substances owned or possessed by the person, other than domestic sewage, or by any other party
3l or entity, at any facility or vessel owned or operated by another party or entity and containing

CSSSSB 25( )
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1 hazardous substances, from which there is a release, or a threatened release that causes the
2 incurrence of response costs, of a hazardous substance;
3 (5) any person who accepts or accepted any hazardous substances, other than
4 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
5 from which there is a release, or a threatened release that causes the incurrence of response costs,
6 of a hazardous substance.
7 *Sec. 10. AS 46.03.822(h) is amended to read:
8 (h) The statej [OR] a municipality, or a village is not liable under this sectionfor costs
9 or damages as a result of actions taken in response to an emergency created by a release or
10 threatened release of a hazardous substance generated by or from a facility or vessel owned by
11 another person unless the actions taken by the state, the [OR] municipality, or the village
12 constitute -gross-negligence-or intentional MISCONAUCt.— ...ocvvvs vevesrvvrsrnnene
13 *Sec. 11, AS46;03:900-is amended by adding new paragraphs to read:
4 --- - (35)- "service":means a-function performed or service provided by the state or by
15 a municipality under-a duty o+ power authorized by AS 29 or other provision of law authorizing
16 a municipality to perform functions or provide services, or a comparable function performed or
17 service provided by a village; "service" includes functions not previously performed and services
18 not previously provided:
19 (36) "village" means a place within the unorganized borough or within a borough
20 as to a power, function, or service that is not exercised or provided by the borough on an
2 areawide or nonareawide basis that
22 (A) has irrevocably waived, in a form approved by the Department of
23 Law, any claim of sovereign immunity that might arise under this chapter; and
24 (B) has
25 (1) acouncil organized under 25 U.S.C. 476 (sec. 16 of the Indian
26 Reorganization Act);
21 (1) atraditional village council recognized by the United States as
28 eligible for federal aid to Indians; or
29 (1) a council recognized by the commissioner of community and
30 regional affairs under regulations adopted by theDepartment ofCommunity and
3l Regional Affairs to determine and give official recognition of villageentities
CSSSSB 25( ) -10-
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under AS 44.47.150(p).
* Sec. 12 AS46.04.020 is amended by adding a new subsection to read:
(f) In fulfilling its responsibilities under (g) of this section, the department shall consult
with the governing, bodies of municipalities and villages.
* Sec. 13 AS46.04.900(5) is amended to read:

(5 “containment and cleanup" includes all direct and indirect efforts associated
with the prevention, abatement, containment or removal of a pollutant, and the restoration of the
environment to its former state; when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
for the incremental costs of providing the function or service;

* Sec. 14 AS46.04.900 is amended by adding new paragraphs to read:
(2) “service" means a function performed or service provided by the state,

Including functions not previously performed and services not previously provided by the state;
(20) "village" means a place within the unorganized borough or within a borough
as to a power, function, or sencee that Is not exercised or provided by the borough on an

areawide or nonareawide basis that
(A hasirrevocably waived, in a form approved by the Department of

Law, any claim of sovereign immunity that might arise under this chapter; and

B) has
(1) a council organized under 25 U.S.C. 476 (%ec. 160f the Indian

Reorganization Act);

(i) a traditional village council recognized by the United States as
eligible for federal aid to Indians; or

(iit) a council recognized by the commissioner of community and
regional affairs under regulations adopted by theDepartment ofCommunity and
Regional Affairs to determined and give official recognition of villageentities
under AS 44.47.150(b).

*Sec. 15 AS 46.08.040(3) is amended to read;
(@ In addition to money in the fund that is transferred to the commissioner of

community and regional affairs to make grants under AS 29.60.510 and to pav for impact

-11- CSSSSB 25( )
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assessments under AS 29.60.560, the [THE] commissioner ofenvironmental conservation may
use money from the fund to

(1) investigate and evaluate the release or threatened reiease of oil or a hazardous
substance, and contain, clean up, and take other necessary action, such as monitoring and
assessing, to address a releaseor threatened  release of oil ora hazardous substance that poses
an imminent and substantial threatto die public health or welfare, or to the environment;

(2)pay all costs incurred to

(A) establish tuid.maintain the oil and hazardous substance response office;

_ . .(B) reviewoil discharge prevention and contingency plans submitted under

(© conduct training, response exercises, inspections, and tests, in order
to verify equipment inventories and ability to prevent and respond to oil and hazardous
substance release emergencies, and to undertake other activities intended to verify or
establish the preparedness of the state, a municipality, or a party required by
AS 46,04.030 to have an approved contingency plan to act in accordance with that plan;
and

(D verify or establish proof of financial responsibility required by
AS 46.04.040

(3 pay the expenses incurred by the Alaska division of emergency services for
the oil and hazardous substance response corps and the oil and hazardoussubstance response
depots when presented with appropriate documentation by the division;

(@ provide matching funds for participation in federal oil discharge cleanup
activities and under 42 US.C. 9601 - 9657 (Comprehensive Environmental Response,
Compensation, and Liahility Act of 1980);

(5) recover the costs [COST] to the state* [OR TO] a municipality, or a village

of a containment and cleanup resulting from the release or the threatened release of oil or a
hazardous sulbstance;
(©) prepare, review, and revise
(A) the state’s master il and hazardous substance discharge prevention
and contingency plan required by AS 46.04.200; and
# (B) a regional master oil and hazardous substance discharge prevention

CSSSSB 25( ) 12
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e and contingency.glan required by AS 46.04.210; and

(7) restore the environment by addressing the effects of an oil or hazardous
substance release.

* Sec. 16, AS 46.08.070(C) iIs amended to read:

() The department shall [1VIAY] reimburse a municipality or village for actual expenses,
other than normal operating expenses, incurred in the abatement of a release or threatenedrelease
and mav advance monev to a municipality or village to carrv out an emergency first
response to a release or threatened release of oil or a hazardous substance if

() the municipality or village has entered into an agreement with the
commissioner under AS 46.04.020(¢) or AS 46.09.020(e); and

(2 the commissioner determines that

(A) the expenses to be reimbursed were for a necessary emergency first
response to a release or threatened release that, at the time of the release or threatened
release, posed an imminent and substantial threat to the public health or welfare, or to
the environment®

(B) the municipality or village has demonstrated a need for financial
assistance, and the monev to be advanced is necessary to enable the municipality or
village to carrv out an emergency first response to a release or threatened release
that, at the time of the release or threatened release, poses an imminent and
substantial threat to the public health or welfare, or to the environment; and

(C) containment and cleanup efforts paid for in whole or in part bv

a reimbursement or an advance made under this section were consistent with the

regional master plan for the region in which the municipality or village is located if

a plan has been prepared bv the department under AS 46.04.210.

*Sec. 17, AS 46.05.900(3) is amended to read:

(9 "containment and cleanup” includes the direct and indirect efforts associated
with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
restoration of the environment; when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
expenses for the incremental costs of providing the function or service;

43 CSSSSB 25( )
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1 *Sec. 18 AS 46.08900 is amended by adding new paragraphs to read:
(1) "service"
(A)  means a function performed or service provided by a municipality
uncer a duty or power authorized by AS 29 or by another provision of lawauthorizing
a municipality to perform functions or provide services, or acomparable function
performed or service provided by a village;
_(B)incluces functions not previously performed and services not
previously provided by. the. municipality or village;
(12) "village" means a place within the unorganized borough or within a borough
If the power, function, or service for which a grant application under AS 29.60.510 is submitted
Is not exercised or provided by the borough on an areawide or nonareawide basis at the time the
grant application is submitted that
(A) has irrevocably waived, in a form approved by the Department of
Law, any claim of sovereign immunity that mightarise inconnection withthe use  of

grant money under this chapter; and

B has e, :
(1) acouncil organized under 25 U.S.C. 476 (sec. 160f the Indian

Reorganization Act);

(iN) a traditional village council recognized by the United States as
eligible for federal aid to Indians; or

(iit) a council recognized by the commissioner of community and
regional affairs under regulations adopted by theDepartment of Community and
Regional Affairs to determine and giveofficial  recognition of villageentities
under AS 44.47.150(p).

*Sec. 19 AS 46.09.060(b) is amended to read:
() Authority to contain, clean up, or prevent a releaseor threatenedrelease of oil or of

a hazardous substance, and to exercise other powers necessary to implement this chapter.
AS 4604, and AS 46,08, are granted to municipalities that do not otherwise have that authority.
Except as provided in (3) of this section, a municipality may exercise its police power within the
area of the municipality.

*Sec. 20, AS 46.09.900(2) is amended to read:

SEBBNBHREBRNRERBEBEEBENEBEEEERE B © oo oo~ o o
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(2) "containment and cleanup” incluces the direct and indirect efforts associated
with the prevention, abatement, containment, or removal of a hazardous substance, and the
restoration of the environment; when applied to expenses, the term includes the additional
costs of providing a reasonable and appropriate function or service incurred in response to
the release of the hazardous substance, including [, AND INCIDENTAL] administrative
expenses for the incremental costs of providing the function or service;

*Sec. 21 AS 4609900 is amended by adding a new paragraph to read:

© "service" means a function performed or service provided by the state,

Including functions not previously performed and services not previously provided by the state.
10 *Sec. 22 Sections 9and 11 of this Act are retroactive to March 24, 1980,
11 *Sec.23 APPLICABILITY. The amendments made by secs. 7, 8 15 and 16 of this Act do not
12apply to arelease of oil or a hazardous substance and resultant cleanup activitiesor to efforts  to respond
13 to or abate that release if the release occurred before the effective date of this Act.
14 *Sec. 24. This Act takes effect immediately under AS 0110.070(c).
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POSITION PAPER

RE: Senate Bill 25
SPONSOR: Senator Zharoff
Program Effects of the Bill

The bill authorizes municipalities to "contain, clean wup, or
prevent the release or threatened release of oil or other
hazardous substances™ that may pose an imminent threat to
municipal residents or property. Exercise of the power must be
in accord with any State DEC regional master plan, if one
exists. The bill grants this authority to municipalities on an
extra-territorial basis as well. Consistent with existing law,
extra-territorial jurisdiction may be exercised within another
municipality only with the approval of that municipality.

The bill also establishes a grant program 1in the Department of
Community and Regional Affairs to help mitigate damages caused
by a hazardous substance related State declared emergency (AS
26.23.020). Reimbursement for expenses incurred by a
municipality or village 1in responding to a hazardous substance
State declared emergency would also be possible from the grant
fund. Both municipalities and unincorporated villages are
eligible for grants from the fund.

Comments

The Department of Community and Regional Affairs supports this
bill. Our experience with the Exxon Valdez oil spill showed
that municipalities and villages are heavily impacted by such
occurences and end up incurring major expenses regardless of
whether or not they have direct responsibility for responding.
This bill would make <clear a municipality®"s authority to be
involved 1in oil and other hazardous spill response and would
provide funds so that the brunt of the cost would not have to
be borne locally.

atchford, C issioner
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 25
1991 LEGISLATIVE SESSION
Revision Date: Department Alfected: community N Regional A ffairs
Title: "An Act, .recovery of damages. n" BRU:

Component:

Sponsor: Senator Zharoff
Requestor: COMPONENT SERIAL NO. 1 | \ \

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- -0 - -0 - -0- -0 - -0 -
FEDERAL FUNDS

OTHER
TOTAL -0- -0- . -0- -0- -0- 0-
POSITIONS:

FULL-TIME * -0- -0- - 0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)

There is no immediate fiscal impact. However, there w ill be a big fiscal impact
if there is a spill.

Prepared By: Remond Henderson, Director Phone: 465 4703
Division: Administrative Services Date: 2/27/91
Approved by Commissioner: N~

Agency Community S Regional Affairs

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 PageJ of L



WALTER J. HICKEL, GOVERNOR

REPLY TO:

UEFA Im IEN T OF 1<\ \ )\ O D31 W4lh AVENUE SUITE 200

ANCHORAGE, ALASKA 99501-1994

PHONE: (907)276-3550
OFFICE OF THEATTORNEY GENERAL FAX: (907) 276.3697

O KEY BANKBUILDING
100 CUSHMAN ST. SUITE 400
FAIRBANKS, ALASKA 99701-4679
PHONE: (907)452-1568

RECEIVED APR j 3 FAX: (807) 456-1317

J2 PO.BOXK-STATE CAPITOL
April 18, 1991 JUNEAU, ALASKA 99811-0300
PHONE: (907)465-3600
FAX: (907) 463-5295

Honorable Fred Zharoff
Alaska State Senator
P. 0. Box V

Juneau, Alaska 99811

Re: SSSB 25 amendments

Dear Senator Zharoff:

Set out below is an amendment to SSSB 25 that 1 believe
will solve the Native soveriegnty issue | discussed with your aide
David Shrader on April 17, 1991:

Page 1 line 10: delete "or a village"
line 11: after "municipality” delete "or a village"
after "resolution," insert the following new

material to read:

"Before a power authorized by this subsection mav be
exercised 1inside a village, the governing body of the
municipality shall notify and consult with the village
council concerning the proposed exercise of power."

In addition to the amendment set out above, another
section should be amended to satisfy our Native soveriegnty

concerns about this bill. Section 7, beginning on page 8 of the
bill, would enact new material 1in AS 46.03.822(a) that may have
serious implications. The amendment set out between lines 7 and 11
implies that a village is a trustee of natural resources within 1its
area of influence. I understand that an amendment will be added to
the bill describing this area of influence as extending from the
center of the village out in a three-mile raaius. This presents
two legal problems. For a village located within an organized
municipality, the provision will create potentially conflicting
trusteeships for the same resources. Additionally, the 1implied
trust relationship adds an attribute of governmental status to
villages that they do not already possess. For these reasons, the

03-CoLH



Hon. Fred Zharoff, Alaska State Senator April 18, 1991
Re: Native Sovereignty Page 2
words "or a village"™ should be deleted on lines 7, 10, and 11.
Thank you for the opportunity to comment on this bill.

Sincerely,

CHARLES E. COLE

ATTORNEY GENI

Japées L. Baldwin

Assistant Attorney General

JLB:cl

CC: Janice Adair, DEC
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Pollution Prevention

Regulation providing for grant of variance
from 1977 eflluent limitations applicable to dis-
charge of heat from steam electric generating
plant, which regulation provides that only tech-
;.ical and engineering factors, exclusive of cost,
may be considered in granting or denying vari-
ance.. is unduly restrictive and would be set
aside; 1977 standards and subsequent new source
limitations were not intended to be applied any
flexibly than 1983 requirements thus, upon re-
consideration, EPA should come forward with
meaningful variance clause applicable to existing
as well as new sources, taking into consideration
at least statutory factors set out in 33 USCS
8§ 1311(c), 1314(b)(1)(B) and 1316(b)(1)(B). Ap-
palachian Power Co. v Train (1976, CA4) 545
F2d 1351

14. Grace period

It is not clear whether Congress in‘endcd to
equate "effluent limitations" as used in 33 USCS
81311 and defined in 33 USCS § 1362, with
"standard of performance" as defined in 33
USCS § 1316, nor is it clear intent of Congress
with reference to applicability of grace period to
plants construction of which began after passage
of Act in 1972 and before promulgation of
regulations in 1974, however, except for such
situations as are later determined to be within 33
USCS § 1316 grace period, plants which go on
line between passage of Act and 1983 are subject
to 1983 limitations. E. I. Du Pont de Nemours
& Co. v Train (1976, CA4) 541 F2d 1018, affd
in part and revd in part on other grounds 430
US 112, 51 L Ed 2d 204, 97 S Ct 965.

It is inferable from Congress’ special treatment
of new sources that it determined to afford
protection of limited kind to new sources, under
33 USCS § 1316 provisions permitting standards
of performance for new point sources to be

§ 1317. Toxm and Fretreatment effluent standards

Xi I revision:;
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33 USCS § 1317

revised from time to time, but providing more
stringent standard cf performance may not be
imposed on individual source for 10 years after
completion of construction or until facility is
fully depreciated or amortized, but not to extend
same protection to existing sources or to restrict
effectiveness of 33 USCS § 1317 standards even
upon new sources. Inland Steel Co. v Environ-
mental Protection Agency (1978, CA7) 574 F2d
367.

33 USCS § 1316 provision providing that new
sources meeting all applicable standards of per-
formance at time of construction do not have to
meet any more stringent standard of perfor-
mance during specific period of time does not
shield qualifying sources from more stringent
performance standards set by state which is
assumed administration of National Pollutant
Discharge Elimination System program under 33
USCS § 1342. USEPA GCO 76-22.

IS. Violations by new source

Variances for individual plants are not permit-
ted under 33 USCS §1316, which authorizes
Administrator of Environmental Protection
Agency to promulgate regulations establishing
standards for control of discharge of pollutants
by new sources of water polluting discharges. E.
I. Du Pont de Nemours & Co. v Train (1977)
430 US 112, 51 L Ed 2d 204, 97 S Ct 965.

Since regulations entitled "Ocean Dumping"
were explicitly issued pursuant to 33 USCS
§ 1311 et seq. and 33 USCS § 1343, and not
under 33 USCS § 1316(e) allegations that regula-
tions have been violated do not allege violation
of any portion of § 1316 so as to fall within 33
USCS § 1365's waiver of 60-day notice require-
ment. Save Our Sound Fisheries Asso. v Calla-
way (1977, DC RI) 429 F Supp 1136.
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Pollution Prevention 33 USCS § 1317
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(ivATh) Section 316(b) of the Act pro-
*Vhdes that any standard established
fiounsuant to section 301 or section 306
_ci the Act and applicable to a point
gs_ource shall require that the location,
<jotlgn, construction, and capaC|t¥ of
ywoooling water intake structures reflect
%tbe best technology available for mini-
"fBilling adverse environmental Impact.
g, (9 section 402(a)(1) of the Act pro-
{lg’\urides that the Administrator may
1™'ksue permits for the qll_scharﬁe of an
vpollutant upon condition that suc
‘& discharge will meet all applicable re-
S&$?.‘quirements imder sections 301, 302,
Bfepgh 2m, 307, 308 and 403 of this Act. In ad-
aition. section 402(b)(1)(A) of the Act
v, *'requires that permits issued by States
.SC.iUnder the National Pollutant Dis-
"p'Charge_ Elimination System (NPDES)
established by the Act must apple_/, and
JlIr/Insure compliance with an% applicable
f&w requirements of sections 301, 302, 306,
V f »07 and 403 of the Act.

1401.13 Test procedures fOr measurement.

Bpv The test procedures for measure-
fe inent which are prescribed at part 136
pSfefl of this chaloter snail apply to expres-
wh - alons of pollutant amounts, character-
i-btlcs or_properties in effluent limita-

2 tlons guidelines and standards of per-
Sgfotmance and pretreatment standards
set forth at parts 402 through 699

I(I this subchapter, unless otherwise
specifically noted or defined in said

140114 Cooling water intake structui es.

jtyThe location, design, construction
>and capacity of cooling water intake
éj;ructures of any point_source for
*nlch a standard is established pursu-
to section 301 or 306 of the Act
renect the hest technology avaU-
for minimizing adverse €nviron-
mental impact, in accordance with the
Lfon>visions of part 402 of this chapter.

%

a- ki

8401.15

Sec. 601(a) of the Federal Water Pollution
ontrol Act, as amended; 33 U.S.C. 1330(b)
and 1261(a))

[41 FR 17389. Apr. 20, 19701

8§401.16 Toxic pollutants.

The following comprise the list of
toxic pollutants designated pursuant
to section 307(a)(1) of the Act:

1. Acenaphtliene

2.Acrolein

3. Acrylonf.trile

4. Aldrin/Dleldrinl

5. Antimony and compounds9

6. Arsenic and compounds

7. Asbestos

8.Benzene

9. Benzidinel

10.Beryllium and compounds

11. Cadmium and compounds

12. Carbon tetrachloride

13. Chlordane (technical mixture and meta-

bolifes.)

14, Chlorinated benzenes (other than dl-
chlorobenzenesg _

15. Chlorinated ethanes (Including 1.2-dl-
chloroethane, 1,1,2-trichloroethdne, and
hexachloroethane)

16. Chloroalkyl ethers (chloroethyl and
mixed ethers)

17. Chlorinated naphthalene

18. Chlorinated phenols (other than those
listed elsewhere: Includes trichlorophen-
ols and chlorinated cresols)

19. Chloroform

20. 2-chlorophenaol

21. Chromium and compounds

22.Copperand compounds

23. Cyanides ]

24.DDT and metabolites!

25. Dichlorobenzenes <1,2-, 13-, and 1,4-dl-
chlorobenzenes)

26. Dlchlorobenzldinc

27. Dichloroethylenes (1,1-, and 1,2-dlchlor-
oethYlene)

28.2 4-dlchlorophenaol

29. Dlchloropropane and dichloropropene

30.2,4-dImethylphenol

31. Dlnitrotoluene

32.DIphenylhydrazine .

33.Endosulfan and metabolites

34.Endrin and metabolites!

35.Ethylbenzene

36. Fluoranthene

Effluent standard promulgated (40 CFR

pang%%rm “compounds” shall Include or-
ganic and Inorganic compounds.
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37, Haloethcrs (other than those listed else-
where; Includes chlorophenylphenyl
ethers, bromophenyli)henjl  ether.
blss1a|chlor0|sopropy|) ether, bis-(chlor-

oet oxyl methane "and polychlorinated

diphenyl ethers _

Halomeéthanes (other than those listed

elsewhere: Includes methylene chloride,

methylchloride, methylbromlide, bromo-
form,"dichlorobromomethane

Heptachlor and metabolites

Hexachlorobutadlene

Hexachlorocyclohexane

Hexachlorocyclopentadlene

Isophorone

Lead and compounds

Mercury and compounds

Naphthalene

Nickel'and compounds

Nitrobenzene _ _

Nltrophenols (including
phenol, dinltrocresol)

NltrosamInes

Pentachlorophenaol

Phenol

Phthalate esters

Polychlorinated hiphenyls (PCBs)!

Polynuclear aromatic Hydrocarbons (In-

clu ma benzanthracenes, benzopyrenes,

benzofluoranthene, chrysencs, dibenz-
anthracenes, and indenopyrenes)

Selenium and compounds

ilver and compounds )

2,3,7,6-tetrachlorodlbenzo-p-dioxin

w
oo

2,4-dinjtro-

(S T TS T T TS T o e o o e e S S )
TR OO~ UTR W OW

w
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cD
etrachloroethylene
hallium and compounds
uene

Xxaphene'
chloroethylene

yl chloride

¢ and compounds

44502, Julg 30, 1979, as amended
]2266, Jan. 8. 1981; 46 PR 10724, F
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§401.16 Conventional pollutants.

The following comprise the list of
conventional pollutants designated
pursuant to section 304(a)(4) of the
Act:

1. Biochemical oxygen deman(z

Total suspendéd solids
(TSS)

Pecal coli
ecal coliform

Oil'and grease
t44 FR 44503, July 30, 1979; 44 FR 52685.
Sept. 10, 1979]

§401.17 pH Effluent limitations
continuous monitoring.

(BOD)
nonfilterable)

2,
3.
4,
5

under

: . 0
(@ Where a permittee continuously 403.

measures the pH of wastewater pursu-

Dcrr cn. 1 (F-DHitio)]

ant to a requirement or option in a NS
tional Pollutant. Discharge Ellminv
tion System (NPDES) permit Issued
epursuant to section 402 of the Act, the
permittee shall maintain the pH of
such wastewater within the range set
forth in the applicable effluent limita-
tions guidelines, except excursions
from the range are permitted subject
to the following limitations:

|Sl) The total time during which the
pH values are outside the required
range of pH values shall not exceed 7
hours and 26 minutes in any calendar
month; and ]

(2) No individual excursion from the
range of pH values shall exceed &0
minutes. ) )

gb% The Director, as defined In
§122.3 of this chapter, may adjust the
requirements set forth in paragraph
Fa) of this section with respect to the
ength of individual excursions from
the range of pH values, if a different
period of time is appropriate based
upon the treatment system, plant con-
figuration or other technical factors.

%c) For purposes of this section, an
"excursion” 1s_an unintentional and
temporary incident in which the pH
value of discharge wastewater exceeds
the range set forth in the applicable
effluent limitations guidelines.

(Secs. 301, 304, 306 and 501 of the Clean
Water Act (the Federal Water Pollution
Control Act Amendments of 1972, 33 U.S.C.
1251 et. se(?., as amended by the Clean
Water Actof 1977, Pub. L. 95-217))

EATFR 24537, June 4,1982]
PART 402—[RESERVED]

PART 403—GENERAL PRETREATVENT
REGULATIONS FOR EXISTING AND
NEW SOURCES OF POLLUTION

urpose and applicability.
bjective of genernl pretreatment
lations
e

State or local law.
ational ~pretreatment
rohibited discharges.

3

4

5 standards:
P

8 National pretreatment
7 R

8

v

P
0
U
D
N
h
standards:
ategorical standards.

emoval credits.

POTW pretreatmcnt programs: De-
elopment by POTW.

4

Protection Ager

rV/TW pretreatment progra
\ Fosr&n_ngtlbon_to_ revise preb
e ene S an I
CTDESState pretreatmentpro

M1tSSt*SSFS'SS

j&f'RCTortIn% * Mrequirement
vI*OTWs and Industrial users,
It?-Variances from categorical
fount itandards for fundamen
§lyent et iainy,
AS Net/Gross calculation,
Upset provision.

fjz * Modification of POTW
ImentPrograms.
:a—Program Guidance )

. B—65Toxic Pollutants
i'V—pout C—Industrial Catego.
Itjscrto National Categorical
'.mané)rrStanda[ds .
-jjxndix D—Selected Industria]
ooans Exempted From Reguu
S?nun to Paragraph 8 of the
GxeConsent Decree
Attendtr E—Sampling Procedure

lvAuthority: Sec. 54(c)12) of t
kW er Actof 1977, (Pub. L. 95-21
30+thXIXC), 2080]0.
VO1(bXI)(A)(U), 301&/|
§*01(*X2XC). 301 h)(52). 301<|E)>
,r104(*). 307,308, 309. 402(b), 40
Federal Water Pollution C
I* 92-500) as amended b
Water Act of 1977 and the Wat

a
Actof 1987 (Pub. Lt. 100-4).

NS ource 46 FR 9439, Jan. 28. 1
ANotherwise noted.

m" Editorial Note: Nomenclature
-part 403 appears at 51 FR 2045

8403.1 Purpose and applit

c aa This part implement;
.. J20 }gil)(C ... 208(b)(2

7 ¥ \RB0L()(b) 2hd Ho1(1(2) i
Af; an i)(2),

] 268 309, 402(b), 305, am
V'VjT./the Federal Water Pollutio
“ Act as amended by the Ch

Act of 1977 (Pub. L. 95-217

Act”. It establishes respons
Federal, State, and local oc

.. .Industry and the public to_
National Pretreatment Sti

“\” control pollutants which pa
ft- »'-viaor Interfere with treatmen

3 in Publicly Owned Treatm
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AMENDMENT

OFFERED IN THE SENATE BY SENATOR FRANK
T0: SSSB 5

Page 1, line 2, after “conservation,":
Delete "and"

Page 1 line 4, after "degradation”:
Insen ", and adding to the governor’s responsibilities after declaration of a disaster emergency
for the discharge of oil or a hazardous substance”

Page 1, following line 5
Insert a new Dill section to read:
"* Section 1 AS 26.23 is amended by adding a new section to read:

Sec. 26.23027. IMPACT ASSESSMENT, (3) For each disaster emergency declared by
the governor under AS 26.23,020 based on a release of oil or a hazardous substance, the governor
shall make an assessment of the social and economic effects of the release of the oil or hazardous
substance on the municipalities, the villages, and the region in which the discharge occurs. The
governor may make the assessment by

(1) using staff of one or more of the departments of state government;

(2 contracting with @ municipality or other entity for the assessment; or

( authorizing a municipality or other entity to make the assessment and
supporting that effort by the payment of a grant.

() Only one assessment may be completed under this section for each declaration of a
disaster emergency.

(©) The governor may pay the costs of the assessment from money available in the oil
and hazardous substance release response fund established by AS 46.08.010."

Page 1, line 6:



* Delete "Section 1"
Insert "Sec. 2."

Renumber following bill sections accordingly.

Page 6, lines 8-21:
Delete all material.

Page 6, line 2
Delete "AS 29.60.580"
Insert "AS 29.60.570"

Page 7, line 29, after "amounts":
Insert “transferred to the Office of the Governor to pay for impact assessments under

AS 26.23.027, and amounts"

Page 10, line 24, after "transferred":
Insert "to the Office of the Governor to pay for impact assessments under AS 26.23.027 and"

Page 10, line 22, after "AS 29.60.510"
Delete “and to pay for impact assessments under AS 29.60.570"

Page 13 line 30:
Delete "Sections 7 and 9"
Insert “Sections 8 and 10"
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSSSB 25 (CRA)

Page 3 line 28:
Delete "or”
Insert " or exceeds"

Page 3, line gé: after 'fcﬁésltanc?': o, QTP barrels  h”rdous
Insert "unless the governor finds that the release involves/550,000]or fewer [gallons] of aftoxic[}

substance and the effect of the[toxicJsubstance released into the environment is one that presents a real

and substantial threat to the economy and public welfare of the municipalities or villages affected by it"

Page 4, line 15

Delete "or"

Insert ", or exceeds"

aif

Page 4, line 15, afterEsubstance]" totm

Insert “unless the governor determines that the release involves 550,000 or fewerfgallonslof a
[toxicjsubstance and that the effect of theftoxicjsubstance released into the environment presents a threat
to the economy and public welfare of the municipalities and villages affected by it that is at least
equivalent in effect to the effect of a release of oil or a hazardous substance otherwise required by this

paragraph”



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA N |
oy s o i roon
I-AX (007) 405-2029 Mail Stop 3101

MEM ORANDUM April 19, 1991
SUBJECT: Amendment to SSSB 25 (Work Order No. 7-L0012/G.3)
TO: Senator Fred Zharoff
ATTN: Dave Shrader
FROM: Jack Chenoweth

Legislative Counsel

This amendment is a revision of yesterday’s effort.

Under part I, | have revised the language with respect to villages based on Assistant
Attorney General Jim Baldwin’s comments.

The material set out in parts VIIl and IX i new. Part VI|I deletes the references
to "village" that appear in AS 46.03822(a), added by hill section 7. Part 1X%
amendment directs joint development of program regufations.

JBCdmb

91-132.1mh

Enclosure
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AMENDMENT

OFFERED IN THE SENATE
T0: SSSB 25

Page 1, line 1, following “authority":
Delete “and"
Insert "oy the state and its municipalities in matters relating to environmental conservation and

to the"

Page 1, lines 9-11.
Delete "Before a [THIS] power authorized bv this subsection may be exercised inside the

boundaries of another municipality or a village, the approval of the other municipality or the village

must be given by resolution."
Insert "Before a [THIS] power authorized bv this subsection may be exercised inside the

boundaries of another municipality, the approval of the other municipality must be given by ordinance*
and before a power authorized bv this subsection mav be exercised inside a village, the governing
body of the municipality shall notify and consult with the village council concerning the proposed

exercise of the power."

Page 2, after line 10
Insert a new bill section to read:
"* Sec. 2. AS 29.35.020 is amendled by adding a new subsection to read:

(®) In this section, "village"
(A) means the area within a five-mile radius of the village post office o,

[ If there iIs no post office, another site designated by the commissioner;
(B) does not include an area described in (A) of this paragraph within a
city or another village."



Renumber the following hill sections accordingly.

Page 13 line 30:
Delete "Sections 7 and 9"
Insert "Sections 8and 10"

Page 3, line 18, after “hazarcous":
Insert "substance"

Page 3, line 26, after "$10,000,000 of the":
Insert "balance of the fund that is appropriated to the spill reserve or of the"

\%

Page 4, following line 4
Insert a new subsection to read:
"(d) For money that has been transferred under (C) of this section, If within any one-year

period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
2060599, the commissioner shall, at the direction of the governor or the request of the
commissioner of environmental conservation, return the unexpended amount transferred under

(©) of this section to the fund."

Page 4, line 5, after "GRANTS.":
Insert "(a)"

Page 5, following line 5
Insert a new subsection to read:



"(b) Money received by a municipality or village under AS 29.60.500 -29.60.599 may
not be used for capital improvements."

Vi

Page 6, line 22, following "REGULATIONS.", through line 23:
Delete all material.
Insert “The commissioner
(1) shall adopt regulations

(A) setting time limits on the use of grants made under AS 29.60.500 -
2960599 by municipalities and villages that receive the grants;

(B) defining procedures by which the state may recover from a
municipality or village receiving a grant under AS 29.60.500 -29.60.599 the amount of
money used in violation of AS 20.60.540 or used in @ manner that is inconsistent with
the terms and conditions of the grant awara;

(2) may adopt other requlations that are necessary to implement the purposes of

AS 2960500 -29.60.5%!"

VI

Page 13 following ling 30:
Insert a new bill section to read:
"* Sec. 2. APPLICABILITY. The amendments made by secs. 6, 7, 14, and 15 of this Act do not

apply to a release of oil or a hazardous substance and resultant cleanup activities or to efforts to respond
to or abate that release if the release occurred before the effective date of this Act."

Renumber the following bill sections accordingly.

VIl

o( t

Page 1, line 1
Delete "and recovery of damages”



Page 1 line 2 following “conservation";

Delete *, ang"

Insert “and the recovery of damages by the state and its municipalities in matters relating to
environmental conservation; relating to the liability of villages for environmental response actions;"

Page 8, line 5
Delete "of the state* [OR] municipality, or a village"
Insert "of the state or municipality"

Page 8, lines 6 -7.
Delete "2 [OR] a municipality, or a village,"
Insert “or a municipality,"

Page 8, line 9
Delete "state, a municipality, or a village"
Insert "state or a municipality"

Page 8 lines 10- 11:
Delete "the state, the municipality, or the village"
Insert "the state or the municipality"

Page 6, line 22
Delete "may"
Insert "and the commissioner of environmental conservation shall jointly develop and"



AMENI)MIINT

OFFERED IN THE SENATE
TO: CSSSSB 25 (CRA)

Page 3 line 28:
Delete "or"
Insert ", or exceeds"

Page 3, line 28, after “substance™ 1Q,000 crsf A
Insert “unless the governor finds that ihe release involves 550;:000-ar fewer gallons of a toxic

substance and the effect of the tox-i"substance released into the environment is one that presents a real
and substantial threat to the economy anc! public welfare of the municipalities or villages affected by it"

Page 4, line 15
Delete "or"
Insert * or exceeds"

Page 4, line 15, after “substance”: 10 020 oadly
Insert “unless the governor deterny fth%ibe release involves"55(()ﬁf)0 or fewer%srttons of a

toxic substance and that the effect of the| fsubst'ance released into the environment presents a threat
to the economy and public welfare of the municipalities and villages affected by it that is at least
equivalent in effect to the effect of a release of il or a hazardous substance otherwise required by this

paragraph”
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AMENDMENT

OFFERED IN THE SENATE
T0: SSSB 25

Page 1, lines 9- 11
Delete "Before a [THIS] power authorised bv this subsection may be exercised inside the
boundaries of another municipality or a village, the approval of the other municipality or the village

must be given by resolution."

Insert "Before a [THIS] power authorized bv this subsection may be exercised inside the
boundaries of another municipality, the approval of the other municipality must be given by ordinance!
and before the power mav be exercised within a village, the approval of the village must be uiven
by resolution."

Page 2, line 10
Delete "[ORDINANCE]"

Page 2, after line 10
Insert a new hill section to read:
"* Sec. 2 AS 20.35.020 is amended by adding a new subsection to read:

() Inthis section, “village"
(A) means the area within a Rve-mile radius of the village post office or,

If there Is no post office, another site designated by the commissioner;
(B) does not include an area described in (A) of this paragraph within a

city or another village."

Renumber the following bill sections accordingly.



Page 13 line 30
Delete “Sections 7 and 9"
Insert “Sections 8and 10'

Page 3 line 18 after “hazardous":
Insert "substance”

Page 3 line 26, after "$10,000,000 of the™:
Insert "balance of the fund that is appropriated to the spill reserve or of the"

\Y

Page 4, following ling 4
Insert a new subsection to read:
"(d) For money that has been transferred under (C) of this section, If within any one-year

period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
2960599, the commissioner shall, at the direction of the governor or the request of the
commissioner of environmental conservation, retum the unexpended amount transferred under

(©) of this section to the fund."

Page 4, line 5, after "GRANTS.".
Insert "(a)"

Page 5, following line 5:
Insert a new subsection to read:
"(b) Money received by a municipality or village under AS 29.60.500 -29.60.599 may

not be used for capital improvements.”



Page 6, line 22, following "REGULATIONS.", through line 23
Delete all material. "
Insert “The commissioner

(D) shall adopt regulations
(A) setting time limits on the use of grants made underAS 29.60.500 -

2960599 by municipalities and villages that receive the grants;
(B) defining procedures by which the state may recover from a

municipality or village receiving a grant under AS 29.60.500 -29.60.599 the amount of
money used in violation of AS 29.60.540 or used in a manner that is inconsistent with
the terms and conditions of the grant award;

(2) may adopt other regulations that are necessary to implement the purposes of

AS 2960500 -29.60.59."

Vil

Page 13 following line 22:
Insert @ new bill section to read:
"* Sec. 21 APPLICABILITY. The provisions of sections 6, 7, 14 and 15 of this Act do not apply

to a release of ol or a hazardous substance and resultant cleanup activities or to efforts to respond to
or abate that release if the release occurred before the effective date of this Act."

Renumber the following hill sections accordingly.
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MR.  CHAIRMAN, MEMBERS OF THE COMM
MY NAME IS DAN BOCKHORST, I AM A LOCAL GOVERNMENT SPECIALIST
WITH THE DEPARTMENT OF COMMUNITY AND REGIONAL AFFAIRS. I AM

TESTIFYING ON BEHALF OF THE DEPARTMENT.

THE- DEPARTMENT CONCEPTUALLY SUPPORTS SPONSOR SUBSTITUTE FOR
SENATE BILL NO 25.

FURTHER, THE DEPARTMENT DOES NOT WANT TO IMPEDE THE
CONSIDERATION OF THIS MEASURE BY THE LEGISLATURE IN ANY FASHION.

THE DEPARTMENT*"S APRIL 9th POSITION PAPER ANDBILLANALYSIS
RAISES TWO RATHER MINOR ISSUES;

1. ,WE FEEL THAT IT IS BEST TO RETAIN THE PROVISION CURRENTLY
IN LAW WHICH REQUIRES A MUNICIPAL GOVERNMENT TO GRANT fiX
ORDINANCE AUTHORITY FOR ANOTHER MUNICIPALITY TO EXERCISE

EXTRATERRITORIAL POWERS WITHIN THAT MUNICIPAL GOVERNMENT"S
BOUNDARIES.

2). WE NOTED THAT VILLAGES HAVE NO BOUNDARIES.

AFTER GIVING THE MATTER SOME ADDITIONAL THOUGHT, WE BELIEVE
THESE TWO POINTS couLbD BE RESOLVED WITH SOMERATHER SIMPLE
AMENDMENTS .

WITH RESPECT TO THE FIRST ISSUE, WE UNDERSTAND THAT THE
LANGUAGE WAS DRAFTED TO PROVIDE FOR USE OF RESOLUTIONS BECAUSE
THE BILL ADDS A REQUIREMENT FOR AUTHORIZATION OF THE RELEVANT
EXTRATERRITORIAL POWERS BY VILLAGES, AND VILLAGES CANNOT ADOPT
ORDINANCES,. FURTHER, THERE WAS A CONCERN OVER TIME REQUIREMENTS
FOR THE ADOPTION OF AN ORDINANCE IN THE FACE OF AN EMERGENCY.

WITH RESPECT TO THE ISSUE OF TIMING, I WISH TO NOTE THAT STATE
LAW (AS 29.25.030) AUTHORIZES A MUNITCIPAL GOVERNMENT TO
INTRODUCE, ADOPT AND PUT INTO EFFECT AT THE SAME MEETING, AN
EMERGENCY ORDINANCE. THUS, RETAINING THE REQUIREMENT FOR
MUNICIPAL ACTION BY ORDINANCE WILL NOT HINDER A MUNICIPAL
GOVERNMENT®*S ABILITY TO RESPOND TO AN EMERGENCY.

ACCORDINGLY, THE DEPARTMENT SUGGESTS MODIFYING THE LANGUAGE ON
PAGE 1, LINE 9, OF THE BILL, BEGINNING WITH THE SENTENCE
"BEFORE A POWER . . . TO READ AS FOLLOWS:

Before a power authorized by this subsection may be

exercised inside the boundaries of another
municipality, the approval of the other municipality
must be given by ordinance. Before a power
authorized by this subsection may be exercised within
a village as defined under AS 46.08.090(12), the

approval of the village must be given by resolution.

(THEN CONTINUE WITH THE LANGUAGE IN THE BILL
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WITH RESPECT TO THE ISSUE OF THE BOUNDARIES OF AN
UNINCORPORATED VILLAGE, THE DEPARTMENT SUGGESTS THE ADAPTATION
OF LANGUAGE SIMILAR TO THAT USED BY THE ALCOHOLIC BEVERAGE
CONTROL BOARD UNDER 15 AAC 104.645(j)-

SPECIFICALLY, THE DEPARTMENT SUGGESTS THAT THE COMMITTEE
CONSIDER INCLUDING IN THE DEFINITION OF VILLAGE ON PAGE 13, OF
THE BILL, BEGINNING AT THE END OF LINE 13, LangUAGE 10 THE
EFFECT OF:
For purposes of this definition, a village
encompasses the area within a five mile radius of the
village post office station, or if there is no post
office station, another site reasonably designated by
the commissioner, but excludes any area within a city

or within another village.

MR.* CHAIRMAN, THAT CONCLUDES MY COMMENTS.



A0\A tOOMANO. MM | H-IU-OI * O'ta | yI(
Uflt/AUAUUIUMiavwuMAm iuum .a

Bee remarks below,

ANALYSIS

The hillhas two problems u wrtien.

/.

Munkfyalfteaitotbn of Oiland Cm JYantportadcn As currently wrtte™ Section 1 of the
tall would allov municipal regulation of all and gas trangportation systers autrice the
temrtonial boundarries. The hillappears toginve powers tomunicipalrties tret currently resice
withinDNR, DEC* DF&G, DOT/PF, theCoast Guard, EPA, and the Corps of Engineers
to regullate handing ail and gas throughout the State. This overlapping stateand municipal
Junigdictio ks likely to create sighrficant confusion, aonflicting requirementss, and dyplicate
staffirgand enforcement effarts.

Statewide trangportation systars must be sUbject to statewide regulation. To do otherwise
would invite confusion,  Incorsistant requirements and would slow construction wirthout
gopreciably affecting safety.  For example, construction and operation of the TAPS and
TAGS lirewould be extrerely diffiault Heach municipal ity near the lire exerted differait
and incorsistent regullations concerning the type of costruction, safety requirerents; Sic.
To avoid trat confusion, that jurisdictaion isnghtfully lodged inthe stateagacies. Section 1
of the illwould change this.

Defining Limit) of Extraterritorial JuHUEcdon. The original statle was written to allov
municipalities to protect the integrity of treir water supply watersheds. A water-supply
watersned s essily located; Itis thewatershed fromwhich a mnicipality gets its\ater.

SB 25would allov edra-terrtorial regulation to "'aontain, dean up* or prevent the releese
or threatered release of ail or a hazardous substance trat may pose an imminent or
SUstatial threat to property or natural resources within the municipality S boundaries.”
The Exxon Valdez suill showed thet a substantial ol gpaUwilll affect retural resources over
a lae area.  Thus, are dl mnicipalities that may be affected able to requlate the
trangoortation systen?  Since the TAPS lire aossss the Yukon River, are dl of the
downstream municipal itieseach able to Independently requlate the TAPS crossing? Without
fu(‘jtmrobﬁ_nitim in the [l the resuktwilll be important and sigificant arbiguity, overlap
and eonfuaion. - "

PROPOSED AMENDMENTS

Amendment1 To eliminate dplication of regulation conceming statewide transportation of all
and ges, recommend changing Section 1 of the bill (page 2, lines 4 through 6) as follons:

"o requlate exploration, development, « production, or transportation of ail, ges, or
minerals in a manner that s Incosistent with the state S management of those resources
whta tho stole- M h exsyurcir-of-the-PndHI de IRy O F submerged-toad;  the ordnance
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adopted, *
This amenJr)nent IS necessary 1o ensure trat state-wide transportation are subject to statewide

regulation, not to infinrtely varying local antrol,

Amendmtni 2 Sections 2, 3, and 4 of the hill attenpt to eliminate incosistent goplication of
authorities by requiring nunicipalirties to be aosistetwith DEC regional master plana for the
region inwhich a borough or nunicipality is located, AS 4804.210 requiresDEC toprepare such
plans and to =t regianal boundarries for the plan, The consistency requirement in the Mil will go
partway to assuring thet inconsistent requirements do not east, However, the language inthe il
inedvertently inplies that regional plans ire not required a plan has been prepared by
DEC, , , D). For that reason, Section 2,3, and 4 of SB 25 should be amended as folloas (page 2, lines
14-15; 20-21; and 27-29)5
" .amnicipality under AS 46,04, AS 46,(5, or AS 46.09 dall eEtise Its authority in a
manner trat is consistent with a regional master plan prepared by the Department of
Environmental Conservation under AS 46M210 for the region in which the borough i
located tf-a”laf t A Oboaft-prepared-by-th&DBpQtmea4-"*5oviv=>»<IM Rftl- Coii8avation
undo* A&46i041210"

Amendment X To eliminate comfusion about the extent of edraterrtonial junsdictian,
recommending adding language that restridis jurisdiction to areas nearby and integral to the
mnicipality. This ismost essily accomplished by alloving juristiction to extend only to the areas
where a regional plan has been prepared by DEC under AS 46.04210, This amendment would

different municipelities.



FISCAL NOTE

STATE OF ALASKA BILLNO. 3B
1991 LEGISLATIVE SESSION

Revision Date: Department Affected: Department of Law
Title: ..-.Recovery of damages by the state BRU: Legal Services
and its municipalities and villages..." Component: Operations

Sponsor: Senator Zharoff

Requestor: Senator Zharoff COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0 - -0- -0- -0-
CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0 - -0- -0 - -0 - -0 - -0 -
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:

FULL-TIME -0- -0-
PART-TIME
TEMPORARY

Estimate of current year impact:,

ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

Prepared By: Richard 1. PegueU, Directqr _ Phone: 465-3672

Division: Administrati*~rgces” jfQ t] Dat6: Februarv 2Ju 1991
Approved by Commissioner: Charles E. ColAttorney General

Agency: Department of Law Date: February 25. 1991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page i of 1



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SB 25
Senate Bill No. 25 amends Title 29 to establish an oil or hazardous
substances impact assistance grant program. Under the program, state impact

grants would be available to defray the additional costs of reasonable and
appropriate functions and services provided by municipalities and villages
arising from a release of oil or a hazardous substance that constitute a disaster
emergency. The commissioner of community and regional affairs would be
authorized to use money from the oil and hazardous release response fund to make
grants to an affected municipality or village that demonstrates that the release
or response to the release involves extraordinary expenditures that are beyond
the reasonable capability of the municipality or village to meet using existing
revenue sources.

The bill would also require that for each oil or hazardous substance
release disaster emergency declared under AS 26.23.020 the commissioner of
community and regional affairs shall make an assessment of the social and
economic effects of the release on the municipalities, villages, and the region
in which the discharge occurs. These impact assessments would be made after

consulting with and securing the written approval of the attorney general. The
cost of making an assessment would be paid from the oil and hazardous substance
release response fund. Consequently, Department of Law participation in the

impact assessment process for municipalities and villages would not require
fiscal note funds.

The bill defines village to mean a community with a residential
population of twenty-five or more not incorporated as a municipality under state
law in the unorganized borough or within a borough if the power, function, or
service for which the grant application is submitted is not exercised or provided
by the borough or an areawide or nonareawide basis at the time the grant
application is submitted. The bill would also amend Title 46 to include the
impact assistance grant program and to include village as defined in the bill,
as an entity under the state's oil and hazardous substance pollution laws.

Previous versions of this bill, in the second session of the
sixteenth legislature, (SB  359) provided where applicAle that wvillages
irrevocably waive any claims to sovereign immunity that might arise in connection
with the use of grant monies under the impact assistance grant program. Such a
W3iver would help insure that future disputes involving these grants, with
villages unincorporated under state law, could be resolved in state courts.

page 2 of 2



FISCAL NOTE

STATE OF ALASKA
1991 LEGISLATIVE

Revision Date:

e Title: "An Act. .recoveryof damages.."
Sponsor: Sen Zharoff & Sturgulewski
Requestor:

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0-

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- -0-

FEDERAL FUNDS
OTHER

TOTAL -0- “0-

POSITIONS:

FULL-TIME

PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)

There is no immediate fiscal impact.

impact if there is a spill.

Prepared By: Remop.d Henderson, Directo

Division: Administrative Services

Approved by Commissioner: Sdgar

Agency Community & Regional A ffairs

FY 93

BILL NO. 8§ 3B 25

Department Affected:
BRU®

Component:

community s Regional A ffairs

COMPONENT SERIAL NO.

FY 94 FY 95 FY 96

However, there w ill be a big fiscal

M\

465-4703
Date: 470191
Date: 419191

FY 97

distrioution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency/(ies).



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. SSSB 25

The sponsor substitute for SB 25 adopts new language in Section 5,
proposed AS 29.60.599(6), to provide that villages irrevocably waive any claims
to sovereign immunity that might arise in connection with the use of grant monies
under the impact assistance grant program. The addition of the waiver provision
will help insure that any future dispute that might arise involving grants to
villages, unincorporated under state law, can be resolved in state courts. This
is a change suggested in the Department of Law's original fiscal note, dated
February 25, 1991. Otherwise, the department's original fiscal note comments
remain unchanged.

page 2 of 2



STEVE COWPER, GOVERNOR

>KI»T. OF COMMUNITY &« IHEdIONAL AFFAHIS [ Po Boxs

JUNEAU. ALASKA 99911-2100
PHONE: (907) 465-4700

949 E 36TH AVENUE. SUITE 400
ANCHORAGE. ALASKA 99503-4302
PHONE: (907) 563-1073

OFFICE OF THE COMMISSIONER

April 9, .1991

POSITION PAPER

RE: Sponsor Substitute for Senate Bill 25
SPONSOR: Senator®"s Zharoff and Sturgulewski

Program Effects of the Bill

"ithe Sponsor Substitute for this bill contains a number of
language refinements that clarify the scope and purpose of the
Impact Assistance Grants portion of the legislation. The
Department®"s analysis indicates that all of the <changes are
consistent with our original perception and wunderstanding of
the purposes of the Impact Assistance program.

This Sponsor Substitute also amends the authority of a
municipality regarding watershed regulation. Specifically, it
allows a municipality to delegate authority to regulate
watersheds to another municipality by adoption of a resolution
instead of an ordinance. The amendment continues by requiring
that a municipality exercising extraterritorial powers of
watershed regulation obtain the approval of any village whose
boundaries are in the watershed.

Comments

As noted the Department considers the grant program amendments
to be consistent with 1its perception of the purpose of* the
grant program. However, the amendments dealing with watershed
regulation pose potential difficulties in implementation.

With respect to the vresolution versus ordinance process the
Department is inclined to support an ordinance process.
Resolutions are used largely to state opinions and make

declarations. They do not require public hearings and may be
introduced and adopted at the same meeting. Conversely,
ordinance®"s are adopted as Jlocal law and must have a public
hearing. Additionally, there 1is a minimum seven day waiting

period between the point of introduction and that of adoption.
We believe allowing another municipality to exercise authority
within vyour municipality 1is a significant act and should be
subject to the more deliberative process associated with

ord inance».



Position Paper - SS SB 25
April 9, 1991
Page two

With respect to the 1issue of requiring village approval of
watershed management within its boundaries, the matter is
clouded by the fact that villages have no defined boundaries.
And in fact, the concept: ofwhat land area constitutes the
village often revolves around the function that is being
discussed. For example, the village <could be the core area
where people reside the majority of the time, it could be that
area and all the land holdings of the village corporation, or
it could beit"s traditional hunting and gathering area.
Moreover, Title 29 does not presently contain a definition of
the term "village".

Staff of the Department are not aware of any 1instances where
there has been conflict between an unincorporated village and a

municipality trying to exercise jurisdiction over its
watershed. If there have not been any significant number of
such instances occuring, it may be better simply to leave

matters as they now are. For while the amendment may resolve
some potential problems it threatens to create additional ones
through ambiguities associated with its jurisdictional
application. IT the amendment 1is retained we believe that a
definition of "village", consistent with the remainder of SB 25
should be added to AS 29.71.800.

As stated in our previous position paper, the Department of

Community and Regional Affairs supports this bill. Our
experience with the Exxon Valdez oil spill showed that
municipalities and villages are heavily impacted by such

occurrences and end up 1incurring major expenses regardless of
whether or not they have direct responsibility for responding.
This Dbill would make <clear a municipality®s authority to be
involved 1in oil and other hazardous spill response and would
provide Tfunds so that the brunt of the cost would not have to

be borne locally.



STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Dale:
Tide: Exercise of authority and
recovery of damages...

Sponsor: Senator Fred Zharoff

Requestor:

EXPENDITURES/REVENUES:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS.CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY 92

CAPITAL
REVENUE

FUNDING: (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: NONE

ANALYSIS:

0.0

0.0

0.0

0.0

FISCAL NOTE

BILL NO. SSSB %5

Department Affected:
Environmental Quality

BRU:

Component:

COMPONENT SERIAL NO.

(Thousands of Dollars)

FY 93 FY 94
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0

(Attach a separate page if necessary.)

FY 95
0.0

0.0

0.0

0.0

DEC

EQ Projects

10|

FY 96
0.0

0.0

0.0

0.0

Under normal operating situations, DEC should need no additional resources to implement the legislation.
However, should a significant oil spill occur, approximately 2 addidonal positions may be necessary.

TWjl sponsor SulKs~jlAc AOis rSdr vaurWI,M—Vuo ftsc&A nd-e..

Janice Adair
Commissioner's Office

Prepared by:
Division:

Approved by Commissioner
Agency:

L

Department of Enviromental Conservation

Phone:

Dae:

Date:

465-2600

ij.g /-]

116

FY 97

Distribution (by preparer)Legislative Finance, Legislative Sponsor, Reguestor, OMB, & Impacted Agcney(ies).

Rev. 10190

Page
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FISCAL NOTE

STATE OF ALASKA | ?
1991 LEGISLATIVE SESSION BILLNO.  rssr 75

Revision Date: March 27. 1991 Department Affected: Department of Law

Title: "...recovery of damages hv the srarp BRU: Legal Services
and i1ts municipalities and villages Component: Operations
Sponsor:

Requestor: COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- -0- -0 - -0 - -0 - -0 -
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:

FULL-TIME

PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)

Please see attached for analysis}.

------------ /y'A*! <=fm
Prepared By: Richard 1. Pegues, Din;dattms Phone: 465-3672

Division: Administra®e”Sej”ic”s/jjQ y_[Date: March 27, 1991

Approved by Commissioner= Charles E. Coeld, Atterney Ceneral

Agency: Department of Law Date: March 27, 1991

Distribution (oy preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).




DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA N |
(907) 4653407 or 4652450 O Caurt Paza, Roam 500
FAX (907) 465-2029 Mail Stop 3101
MEMORANDUM March 26, 1901
SUBJECT: SSSB 25: Exercise of environmental authority and recovery of
dama ei by the state and by its rpjufncipalities and villagés —
sectional analysis
TO: Senator Fred Zharoff
ATTN: David Shrad
FROM: Jack Chenowet
Legislative Co,

The following briefly summarizes the content of the Sponsor Substitute for Senate
Bill 25, noting chandes between the sgonsor substitute and the measure it replaces
Senate Bill 25 (or "the original bill"). The measure is based on last session’s SB 39,

The common thread of the bill is its relationship to the powers and duties of the
state’s municipalities and villages.that may be called. upon to respond to discharge of
oil ‘and hazardous substancés in amounts sufficient to constitute disasters, its
authorization of financial assistance {0 munlclgal_ltles and villages who act in response
to those discharges, &d its concem for the Jiability of the state; its municipalities, and
Its villages whert an environmental protection reSponse is required.

*

The first four sections, amending provisions of AS 293, relate to the exercise of
municipal authority outside the municipality’s boundaries:

Current_law authorizes mumupalltles to exercise extra-territorial jurisdiction to
protect its water supply and watershed. If that exercise of authority intrudes upon
an area within an adjacent municipality, the adtj)_acent municipality must first ?IVG_I'[S
approval by ordinance. Amendment made L' bill section 1(D extend that authority
0 include Containment, clean up, or prevention of release or threatened releases of
hazardous substances, within specific limitations and consistent with any applicable



Senator Fred Zharoff
March 26, 1991
Page 2

reg%lonal master cleanup plan, (2) condition the exercise of extra-territorial authority
within an adjacent Vlllaqe only with the consent of the village, and (31 change_the
manner of & municipality’s giving permission from ordinance to resolution.” The
Provwl?ns_ aﬁ licahle to wl_lages and chanﬁln% thg_mann r%fc nsent from ordinances
0 resolutions are the additions to the original bill made by the sponsor substitute.

Bill section 2. unchanged in the sponsor substitute from the original hill, conditions
exercise of the authority of a first class borough to contain, clean up, or prevent a
release or threatened rélease of oil or a hazardous substance on compliance with the
applicable regional master clean up plan If one has been prepared.

Bill section 3. unchanged in the sponsor s b?titu e from the original hill, makes the
same amendment in the context of second class boroughs.

Bill section 4, unchan%ed in the sponsor substitute from the original bill, makes the
same amendment in the context of third class boroughs.

*

Bill section 5 sets out a grant authorization program by which. the state may pay
municipal impact assistance to municipalities and"villages. Within the bill section —

Proposed AS 29.60.500 enunciates a statement of purpose and policy; the
statement Is revised substantially from the original bill

Proposed AS 2060510 authorizes, in the event of a disaster emergency
declaration following a release of oil or a hazardous substance, the commissioner gf
community and regional affairs to make grants, not to exceed $10,000,000 for each
declared disaster émergency, from the balance of the oil and hazardous Substance
release response fund AS46._08% to support the award of %rants. In provisions that
are new Jn this sponsor substitute from the original bill, the commissioner ang the
commissioner of environmental conservation must a%ree as to the amount available
for grants--If they cannot, the matter is referred to the governor for a decision-ana
the amount agréed to is to be promptly transferred out of the fund to the Depart-
ment of Community and Regional Affairs to support the grants.

. .Proposed AS 2060520 enumerates the .purposes .for which g[rants to
municipalities p.nd villages may be made from the impact assistance fund; the list Is
a substantial revision of the similar list set out in the same section of the original bill.

_Proposed AS 206053), a revision of a Jike provision in the original bill, sets
out criteria that the commissioner of community and regional affairs is to consider
In evaluating impact assistance grant requests, “The number of criteria s less than
had been specified in the origindl measure. The concluding sentence of the section



Senator Fred Zharoff
March 26, 1991
Page 3

directs payment of grants based on priority ranking rather than by pro ration of
paymenPs.y g priority g N P

. .Proposed  AS20.60540, . unchanged from the oril?inal bill, prohibits a
mummpah&’s use of Impact assistance grant money to reduce local fax levies.

Proposed  AS29.6055), unchan%ed from the original hill, directs the
degartment to maintain pertinent records relating to the”grants and to develo
procedures by which recipients are to account for impact assiStance money received.

_Pr_oRosed AS29.60500, unchanged from the original hill, reﬂ]u_ires the
commissioner of community and regional affairs to prepare and submit to the
legislature *2 report of grant program-related activities.

For _each dlsaﬁter emergency declaration. prompted. by a_spill, (Prolposed
AS 29.60.570 directs the commussioner of community and regional affairs to prepare
an assessment of the social and. economic effects of the spill on the local govem-
gi]ﬁnts, villages, and affected region. The provision is unchanged from the Original

Proposed AS 2960580, unchanged from the original hill, authorizes the
commissioner to adopt program requlations.

The sponsor substitute, drops as, unnecessary language appearing as
AS, 2960590 of the original explicitly authorizing the commissioner to recover impact
assi. ranee paid to a municipality or Village if thé commissioner later determines that
the municipality or village was responsible for the spill release.

Proposed AS 2960.509 sets out pertinent definitions; . the definitions of the
terms "service" and “village" did not appear in the original bill and are new in this
sponsor substitute.

The_ provisions of hill sections 6-9. amend the state laws generally treating with
environmental concerns (AS 46.03), including cleanup and récovery of damages:

Bill section 6. unchanged from the language of the ori?inal bill, adds to the list of
items that may be recovered by the sfate’in a civil action for damages caused by
pollution. any amouitis that have heen ex?ended by the Department of Community
and Regional Affairs as municipal impact assistance grants and as emergency first
response advances and reimbursements authorized by AS 46.08.070(C).



Senator Fred Zharoff
March 26, 1991
Page 4

AS 4603822 sets out in current law a strict liability standard. With exceptions, the
standard holds a person having custody or control of a hazardous substance (including
oﬂ% strictly liable for. damages caused bY' the release or entry of the Nazardous
substance Into the environment. That liabifity extends, under current law, to damages
to natural resources of the state and municipalities, and tQ costs of containment
clean up, and recovery. The amendments made by hill section 7 revise and extend
the strict liability standard to (1) add damage to _"wllage resources" within the scoRe
of the section’s coverage, (2) add "village tontainment and cleanup" efforts to the
permissible recoverablg costs, and, fS) Include as damages recoverable under the
standard the function or service dislocations, the additional costs of functions and
services that are undertaken by the state, its municipalities, and its villages in
response to hazardous substance release, and the costs_associated with, projects
delﬁ?/ed or lost due to the hazardous substance release. . This hill section is revised
fron the IanguaPe of the comParabIe provision of the original bill by the addition of
the “projects delayed or lost" language.

In the same statutor%/_ section, current AS 46.03822(h) precludes the state or a
municipality from liability for cleanup actions taken in’response to an emergency
caused by 4 release or thyeatened release of a hazardous substance unlfss the action
of the state or municipality constitutes gross ne?hgence or Intentional misconduct.
The amendment proposed by hill section 8 would extend the same exemption and
exception(s) to actions taken by villages.

Bill section 9Rrovides_definitions of the terms “service" and "Milage" for purposes of
origﬁr%?%ill The definition of village Is altered from the definition appearing in the

*

Bill sections 10-12 amend the chapter of state law SAS 4604) specifically addressing
oil and hazardous substance pollution control, with particular emphasis on costs
associated with containment and cleanup:

AS 46.04.020 of current law sets out a directive that the Department of Environmen-
tal Conservation respond to an oil or hazardous substance discharge. Subsection (8)
of the section authorizes use of memoranda of understanding and cooperative
agreements with specified federal agencies and with unspecified™other persons” in
order to facilitate cooperative efforts, . The addition ‘made by hill section 10
unchanged from the language of the original bill, directs the department to consult
with mumtupalltles and villages for the preparation of memoranda and cooperative
agreements.

Bill, section 11 unchanged from the Ian?uage of the original hill, amends_ the
definition of the term "Containment and cfeanp" by adding as an element of the
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containment, abatement, and restoration efforts the costs of providing "a reasonable
and appropriate function or service incurred in response to the discharge of a
pollutant,” including any associated incremental administrative costs.

Bill section 12 Rrovid_es_ definitions of the terms "service" and "village" for purposes
8%%;%%4 The definition of village is altered from the definition appearing in the
iginal bill

¢

AS 4608 generally treats with the state’s oil and hazardous substance release
rHegﬂonse fund, AS 46.08.010 (the so-called 470 fund" named after the number of the
financial support for prompt containment and cleanup activities following_oil and
hazardous substance releases. The changes made by bill sections 13 - 16 amend
provisions of that chapter:

The first change to AS 46.08.040(2) made by bill section 13, substantively unchanged
from the language of the comparable section of the original bill, recognizes fhat
monegl In the"oil"and hazardous substance release response fund may bé shifted to
the commissioner of community and regional affairs for payment of impact assistance

rants and for completion of impact asSessments. The second change, made at Pag"
(‘]J, line 16, adds recovery of the containment and cleanup costs incuired by a “village
85 an ohjective for which money in the oil and hazardous substance release resporise
fund may be used.

Bill section 14 expands the uses, authorized for the oil and hazardous supstance
release response fund. The section (1) adds "villages" as authorized recipients of
assistance_ payable from the fund under this section, (2) directs rather than authorizes
the commissioner of environmental conservatign to pay reimbursement for abatement
efforts, f3) adds "villages" to the list of entities with) which the commissioner may
enter Into” containment and cleanup agreements, (4) authorizes advancement of
money from the fund to assist recipient municipalities dnd villages to take emergency
first fesponse efforts, and (5) sets standards for the making of reimbursémert

payments and advancements.

Bill section 15 unchanged from the original, amends the definition of the term
"containment and cleantp" in the mannef” described for bill section 11

Bill section H_provides definitions for the terms "service" and "viIIa(t;e" for purposes
of AS 46.08. ‘The definitions of the terms are substantially different than as set out
In the original of the bill,

se hill that ongmal y established it), intended to serve as the principal source of

«
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The sponsor substitute deletes a hill section of the original exphcﬂly authorizing the
commissioner of environmental conservation to recover a reimbursement payment
or advance paid to a municipality or village if tne commissioner later determings that
the municipality or village calsed theoil or hazardous substance release that

necessitated the containment or cleanup.

*

AS 4609 addresses procedures relating to or applicable following release of a
hazardous substance.  The amendmentS proposed b%/ bill sections 17, 18 and 19—
unchanged In the_sponsor substitute from comparable provisions of the orignal
measure-alter various provisions of AS 46.09;

AS 46.09.000(b) is a statement of the general grant of authority given to the state’s
local governments to act in response 0 a release or threatened Telease of oil or a
hazardous substance. The amendment made by bill section 17 Is by way of the
addition ?_f_reference to "AS 46.04" (ail pollution control? asas?urceo DOWers thaJ
municipalities are authorized to exercise in response 10 a release or threatene

release.
With reference to AS 46.09-

Bill section 18amends the definition of the term "containment and cleanup" in the
manner described for bill section 1L

Bill section 19 adds a definition for the term “service."

*

Bill section 20 makes section 7, the bill section expanding the strict liability standard
for civil damage recovery to municipalities and villages, and_ bill section” 9 adgglgq
related definitions of the terms "service" and “illage, "retroactive to March 24,1989,
the date of the Exxon Valdez grounding.

Bill section 2L gives this measure an immediate effective date.

JBC:pl
91—288.p|m
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Post-It“brand lax transmittal memo 7671

MAJOR CHANGES TO CS SS SB 25 (CRA):

1)  Cap of 2,500 (105,000) barrels of oil in order to initiate grant
provisions (p. 3 line 26 & p. 4 line 15)

2)  Allows for spills less than 2,500 barrels of a "hazardous substance"
as defined in 46.09.900 to he declared a disaster & grant provisions of
this bill used (p 3. line 26 & p.4. line 15)

3) Adopted SB 359 passed version for Purposes of Municipal Impact
Grants which more narrowly and clearly defines the purpose(p. 5, .line 18)

4) Requires the Governor to make findings that the release presents a
real & substantial threat .. and it is in the states best interest to pay
(from the purpose and policy section already in the bill (a & b P.3. | 7 and

p. 4, line 15)

5) Limited use of grants for Capital Expenditures so that a municipality
could be required to return them & prohibition on use for Capital
Improvement, although it would allow the "rug" to be replaced (p 6.line 19
& p. 7. line 15)

6) Includes prohibition to "betterment" intent language (p. 1 line 7)

7)  Adopted Dept of Law Amendments jurisdictions and definitions of
villages, was in Oil & Gas version of SB 359 last year (pps, 9, 11, & 12)

8)  Adopted the ABC Board's definition of village p.2 line 18 for the
purposes of conducting a cleanup)

9) Limited grant funds use to events after effective date of act so it is
clear that municipalities couldn't apply for grants for effects of the Exxon
Valdez Oil Spill



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
P.O. Rax Y, Juneau, Alaska <20811 Deliveries to: 240 Main Street
(007) 465-3807 or 405-2450 Court Plaza, Room SIX)
PAX (007) 405-2020 Mail Stop 3101
MEMORANDUM May 1 1%9)

SUBJECT: Use of "470 fund" money (CSSSSB- 25 (C&RA))

TO:; Senator Steve Frank
ATTN: Rick Solie

FROM: Jack Chenoweth
Legislative

You have asked whether AS 46.08010(c), prohibiting use of the proceeds of the “4/0
fund"-the oil and hazardous substancé release response fund, AS 46.08.010—fr
capital improvements, precludes use of the fund as a source of revenue to replace
carpeting In a_public alrport. 1t has been asserted that the carpet’s useful life has
been substantially reduced by the recent increased volume of passenger traffic
through the airpart of personriel who have been invalved in the general résponse to
the environmental problems following the Exxon Valdez grounding. It is contended
that replacement of the airoqrt carpét is something other than a norma! operatm%
expense, of the entity responsible for the operation™of the airport and, further, thd
the diminishment of the anticipated useful life of the carpet is attributaple principally
to the use of the_airport building by passengers who were flown in to the community
In order to help in the containment and clen-up of the release of oil from the Exxon

Valdez.

AS 4608,010(C), places the money in the oil and hazardous substance release
response fund off-limits for capital improvements. The term "capital improvements
Is defined to mean “construction, renovation, repair of and improvement to, a
building, but does not include other improvements to real property ..."

While there is an argument to be made that rePIace_ment of the airport carpet may
constitute a "repair of' or nn “improvement to" the airport bundlng, In the context in
which the term IS used and the definition appears, | have the sense that tne
Jrohibition of AS 46,0801 cg I one that prevents the commissioner from using the
money In the fund as a sourcé of money to erect, maintain, or improve a permanent
structure. By its terms, AS 46.08.010(C) sReaks only to the, improvement mae to real
property. The carpet is, of course, In the nature’ of a fixture-an item of personal
property permanently attached to the airport building and intended for normal use
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May 1 1991
Page 2

on those premises. Had the legislature intended. to extend the bar to carpeting and
similar fixtures, it rmqht have extended the definition specifically to identity thése or
used another term intended to convey that same mea_nlng. Sincg the definition does
not, | would have to conclude that it reflects a legislative decision that, all other
qualifications and conditions relating to use of the fund being met, maney in the fund
may be used for bundm?—related purRoses other. than Copstruction, rePaw, or
Improvement. - Under that reasoning, the commissioner could determine that the
money In the "470 fund" may be expended for the carpet-replacernent purpose.

Of course, under this line of reasoning, the owners of the airport could probably get
away with claiming that money inthe fund may be used to replace overused

commodes .. .

The draft of CSSSSB %5 (C&RA) does not now establish additional limits or
restrictions on the use of the fund balance that would change this conclusion.
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