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SSSB 25 

SPONSOR STATEMENT 

March 25,1991

This legislation is intended as a follow-through of the worthy efforts begun during the Sixteenth 
Legislature to address the needs of communities to effectively respond to and mitigate the extraordinary 
social and economic costs associated with the containment and cleanup of oil or hazardous substances 
into the environment, upon the declaration by the governor of a disaster emergency. The broad scope 
and magnitude of the impacts of such spills became apparent with the occurrence of the March 24,1989 
Exxon Valdez oil spill. It is clear that such spills do present a real and substantial threat to the 
environment and to the economy and public welfare of affected municipalities and villages, and that a 
mechanism for the state to provide timely and substantial assistance is both appropriate and necessary.

SSSB 25 addresses the above concerns by:

1) Setting up a program to provide municipalities and villages access through DC-RA to up to 
$10,000,000 in funding, with the agreement of DEC, from the Oil and Hazardous Substance Response 
Fund ("470 Fund"). These funds are to provide "grants to a municipality or village that...demonstrates 
that the release or response to the release involves extraordinary expenditures..." for services whose 
costs are directly or indirectly affected by the spill, and to compensate the municipality or village for 
reductions in revenue, and the costs of projects or activities that are delayed or lost, because of the spill.

2) Providing and defining a mechanism for the transfer of these funds between DEC and DCRA. 
Community needs are presented to the commissioner of DCRA, who theri^equests 470 Funds from the 
commissioner of DEC. If the two commissioners agree on the amount and circumstances, the funds are 
transferred*to DCRA for distribution as grants to the effected communities. Any disagreement between 
the two commissioners will be resolved by the governor.

3) Broadening the powers of municipalities and villages under AS 29 and under AS 46 to more 
effectively respond to the release or threatened release of oil or a hazardous substance. This grant of 
power is not intended to preempt state powers, but as a means to facilitate the response to a disaster 
by municipalities and villages on behalf of the state.

4) Authorizing and providing a mechanism for DEC to provide emergency "first response" funds to 
municipalities and villages to respond to and clean up oil and hazardous substance spills on behalf of the 
state.



§ 46.04.020 Alaska Statutes Supplement § 46.04.020

or (B) at crude oil production facilities by crude oil or wastewater 
treatment process before custody transfer of the crude oil;

(34) "waters” includes lakes, bays, sounds, ponds, impounding res­
ervoirs, springs, wells, rivers, streams, creeks, estuaries, marshes, 
inlets, straits, passages, canals, the Pacific Ocean, Gulf of Alaska, 
Bering Sea and Arctic Ocean, in the territorial limits of the state, and 
all other bodies of surface or underground water, natural or artificial, 
public or private, inland or coastal, fresh or salt, which are wholly or 
partially in or bordering the state or under the jurisdiction of the 
state. (§ 3 ch 120 SLA 1971; am §§ 16,17 ch 220 SLA 1976; am § 2 ch 
26 SLA 1977; am § 2 ch 129 SLA 1977; am §§ 7,12 ch 172 SLA 1978; 
am § 5 ch 163 SLA 1980; am §§ 7,14 ch 93 SLA 1981; am §§ 115,116 
ch 59 SLA 1982; am § 9 ch 77 SLA 1984; am § 4 ch 97 SLA 1989)

R evisor’s notes. — Paragraph (10) was Effect o f am endm ents. — The 1989 
enacted as (34). Renumbered in 1989, a t amendment, effective July 1, 1989, added 
which time the remaining paragraphs paragraph (10). 
were renumbered accordingly.

Chapter 04. Oil and Hazardous Substance 
Pollution Control.

Article
1. Oil Pollution Control (§§ 46.04.020, 46.04.030 — 46.04.060, 46.04.080, 46.04.090,

46.04.120) . -
2. Oil and Hazardous Substance Discharge and Prevention Contingency Plans

(§§ 46.04.200. 46.04.210)
3. General Provisions (§ 46.04.900)

30. Oil discharge prevention and contin- 80. Catastrophic oil discharges

50. Exemptions

Sec. 46.04.020. Removal of oil discharges, (a) A person causing 
or permitting the discharge of oil shall immediately contain and clean 
up the discharge. The department may waive this requirement

(1) if it determines, in consultation with the United States Coast 
Guard or the United States Environmental Protection •jency, as ap­
propriate, that containment or cleanup is technically not feasible; or

(2) if the cleanup or containment activities would result in greater 
environmental damage than the discharge itself.

(b) The containment and cleanup of discharged oil must be carried 
out in a manner approved by the department. \Vastec generated as a 
result of containment or cleanup activities shall be disposed of in a

Article 1. Oil Pollution Control.
Section
20. Removal of oil discharges

Section 
60. Inspections

gency plans 
40. Proof of financial responsibility 
45. Adjustment of dollar amounts

90. Oil discharge cleanup personnel, 
equipment, expenses 

120. [Renumberedl
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manner approved by the department. The requirement of this subsec­
tion for approval of containment and cleanup activities does not apply 
to the United States Coast Guard or United States Environmental 
Protection Agency acting under the authority of § 311(c) or (d) of the 
Clean Water Act.

(c) If the department determines that containment or cleanup activ­
ities are not adequate, it may direct the person engaged in the activi­
ties to cease and may undertake the activities itself through contract 
or its own resources, or both. The department may not direct the 
cessation of containment or cleanup activities undertaken by the 
United States Coast Guard or United States Environmental Protec­
tion Agency under § 311 of the Clean Water Act. However, the de­
partment may undertake, direct, or authorize supplemental cleanup 
or containment efforts.

(d) The department shall provide for the immediate containment or 
cleanup of an oil discharge of unexplained origin unless

(1) the department determines, in consultation with the United 
States Coast Guard or the United States Environmental Protection 
Agency that containment or cleanup of the oil discharge is technically 
not feasible; or

(2) the containment or cleanup activities would result in greater 
environmental damage than the discharge itself.

(e) The department shall enter into negotiations for memoranda of 
understanding or cooperative agreements with the United States 
Coast Guard, the United States Environmental Protection Agency, 
and other persons in order to

(1 ) facilitate* coordinated and effective oil discharge prevention and 
response in the state, including agreements relating to development 
and enforcement of vessel traffic control and monitoring systems for 
tank vessels and oil barges operating in or near the waters of the 
state;

(2) provide for cooperative review of oil discharge prevention and 
contingency plans submitted to the department under AS 46.04.030;

(3) provide for cooperative Tffspections of oil terminal facilities by 
the department and the United States Coast Guard or United States 
Environmental Protection Agency; and

(4) provide for cooperative oil discharge notification procedures. 
(§ 2 ch 116 SLA 1980; am § 8 ch 191 SLA 1990)

Effect o f am endm ents. — The 1990 
amendment, effective June '27, 1990, sub­
stituted all of the present language of

paragraph (e)(1) following "discharge" for 
"response in the state”, and inserted "pre­
vention and" in paragruph (e)(2).
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Sec. 46.04.030. Oil discharge prevention and contingency 
plans, (a) A person may not cause or permit the operation of an oil 
terminal facility in the state unless an oil discharge prevention and 
contingency plan for the facility has been approved by the department 
and the person is in compliance with the plan.

(b) A person may not cause or permit the operation of a pipeline or 
an exploration or production facility in the state unless an oil dis­
charge prevention and contingency plan for the pipeline or facility has 
been approved by the department and the person is in compliance 
with the plan.

(c) Except as provided in (n) of this section, a person may not oper­
ate a tank vessel or an oil barge within the waters of the state, or 
cause or permit the transfer of oil to or from a tank vessel or an oil 
barge, unless an oil discharge prevention and contingency plan for the 
tank vessel or oil barge has been approved by the department and the 
person is in compliance with the plan.

(d) Upon approval of a contingency plan, the department shall issue 
to the plan holder a certificate stating that the contingency plan has 
been approved by the department. The certificate must include the 
name of the facility, pipeline, tank vessel, or oil barge for which it is 
issued, the effective date of the contingency plan, ' d the date by 
which the contingency plan must be submitted for renewal. A contin­
gency plan must be submitted for renewal every three years.

(e) The department may attach reasonable terms and conditions to 
its approval or modification of a contingency plan that the department 
determines are necessary to ensure that the applicant for a contin­
gency plan has access to sufficient resources to protect environment­
ally sensitive areas and to contain, clean up, and mitigate potential oil 
discharges from the facility or vessel as provided in (k) of this section, 
and to ensure that the applicant complies with the contingency plan. 
The contingency plan must provide for the use by the applicant of the 
best technology that was available at the time the contingency plan 
was submitted or renewed. The department maj«ftquire an applicant 
or holder of an approved contingency plan to take steps necessary to 
demonstrate its ability to carry out the contingency plan, including

(1 ) periodic training;
(2) response team exercises; and
(3) verifying access to inventories of equipment, supplies, and per­

sonnel identified as available in the approved contingency plan.
(f) Upon request of a plan holder or on the department’s own initia­

tive, the department, after notice and opportunity for hearing, may 
modify its approval of a contingency plan if the department deter­
mines that a change has occurred in the operation of a facility or 
vessel necessitating an amended or supplemented plan, or the opera­
tor's discharge experience demonstrates a necessity for modification.
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The department, after notice and opportunity for hearing, may revoke 
its approval of a contingency plan if the department determines that

(1 ) approval was obtained by fraud or misrepresentation;
(2) the operator does not have access to the quality or quantity of 

resources identified in the plan;
(3) a term or condition of approval or modification has been vio­

lated; or
(4) the person is not in compliance with the contingency plan and 

the deficiency materially affects the plan holder’s response capability.
(g) Failure of a holder of an approved or modified contingency plan 

to comply with the plan, or to have access to the quality or quantity of 
resources identified in the plan or to respond with those resources 
within the shortest possible time in the event of a spill is a violation of 
this chapter for purposes of AS 46.03.760(a), 46.03.765, 46.03.790, and 
any other applicable law. If the holder of an approved or modified 
contingency plan fails to respond to and conduct cleanup operations of 
an unpermitted discharge of crude oil with the quality and quantity of 
resources identified in the plan and in a manner required under the 
plan, the holder is strictly liable, jointly and severally, for the civil 
penalty assessed under AS 46.03.758, 46.03.759, or 46.03.760 against 
any other person for that discharge.

(h) The department is the only state agency that has the power to 
approve, modify, or revoke a contingency plan for the purposes of this 
section. The department shall exercise its power under this section in 
a timely manner. Except for prosecutions under AS 46.03.790(b) and 
except as provided in (i) of this section, it is not a defense to an action 
brought for a violation of (a) — (c) of this section that the person 
charged believed that a current contingency plan had been approved 
by the department.

(i) It is a defense to an action brought for a violation of (a) — (c) of 
this section that the person charged relied on a certificate of approval 
issued by the department under (d) of this section unless the person 
knew or had reason to know at the time of the alleged violation that 
approval of the plan had been revoked or that the holder of the plan 
was not capable of carrying out the plan.

(j) Before the department approves or modifies a contingency plan 
under this section, the department shall provide a copy of the contin­
gency plan to the Department of Fish and Game and to the Depart- 

Natural Resources for their review. The department shall by 
regulation establish the procedures and time limits applicable to 
agency review of contingency plans.

(k) Except as provided in (m) and (o) of this section, the holder of an 
approved contingency plan required under this section shall maintain, 
or have available under contract, in its region of operation or in an­
other region of operation approved by the department, singly or in 
conjunction with other operators, sufficient oil discharge containment,
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storage, transfer, and cleanup equipment, personnel, and resources to 
meet the following response planning standards:

(1) for a discharge from an oil terminal facility, the plan holder 
shall plan to be able to contain or control, and clean up a discharge 
equal to the capacity of the largest oil storage tank at the facility 
within 72 hours, except that if the department determines :hat the 
facility is located in an area of high risk because of natural or man- 
made conditions outside of the facility, it may increase the volume 
requirement under this paragraph so that the contingency plan must 
be designed for a response that is greater in amount than the capacity 
of the largest oil storage tank at the facility;

(2) for a discharge from an exploration or production facility or a 
pipeline, the plan holder shall plan to be able to contain or control, 
and clean up the realistic maximum oil discharge within 72 hours;

(3) for a discharge of crude oil from a tank vessel or oil barge, the 
plan holder shall plan to be able to contain or control, and clean up a 
realistic maximum oil discharge as provided in (A), (B), and (C) of this 
paragraph;

(A) for tank vessels and oil barges having a cargo volume of less 
than 500,000 barrels, the plan holder shall maintain at a minimum in 
the region of operation, equipment, personnel, and other resources 
sufficient to contain or control, and clean up a 50,000 barrel discharge 
within 72 hours;

(B) for tank vessels and oil barges having a cargo volume of 500,000 
barrels or more, the plan holder shall maintain at a minimum in its 
region of operation, equipment, personnel, and other resources suffi­
cient to contain or control, and clean up a 300,000 barrel discharge 
within 72 hours;

(C) in addition to the minimum equipment, personnel, and other 
resources required to be maintained within the region of operation by
(A) or (B) of this paragraph, a plan holder shall maintain, either 
within or outside of the plan holder’s region of operation, additional 
equipment, personnel, and other resources sufficient to contain or con­
trol, and clean up a realistic maximum discharge within the shortest 
possible time; the plan holder must demonstrate that the equipment, 
personnel, and other resources maintained outside the plan holder’s 
region of operation are accessible to the plan holder and will be de­
ployed and operating at the discharge site within 72 hours;

(4) for a discharge from a tai.k vessel or oil barge carrying noncrude 
oil in bulk as cargo, the plan holder shall plan to be able to contain or 
control 15 percent of the maximum capacity of the vessel or barge or 
the realistic maximum oil discharge, whichever is greater, within 48 
hours and clean up the discharge within the shortest possible time 
consistent with minimizing damage to the environment;

(5) for a discharge subject to the provisions of (1) —  (3) of this 
subsection that enters a receiving environment other than open
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water, the time requirement for clean up of the portion of the dis­
charge that enters the receiving environment may, in the depart­
ment’s discretion, be within the shortest possible time consistent with 
minimizing damage to the environment.

(/) The provisions of (k) of this section do not constitute cleanup 
standards that must be met by the holder of a contingency plan. Not­
withstanding (k) of this section, failure to remove a discharge within 
the time periods set out in (k) of this section does not constitute failure 
to comply with a contingency plan for purposes of (g) of this section or 
for the purpose of imposing administrative, civil, or criminal penalties 
under any other law.

(m) When considering whether to approve or modify a contingency 
plan, the department may consider evidence that oil discharge preven­
tion measures such as double hulls or double bottoms on vessels or 
barges, secondary containment systems, hydrostatic testing, enhanced 
vessel traffic systems, or enhanced crew or staffing levels have been 
implemented, and, in its discretion, may make exceptions to the re­
quirements of (k) of this section to reflect the reduced risk of oil dis­
charges from the facility, pipeline, vessel, or barge for which the plan 
is submitted or being modified.

(n) A tank vessel or oil barge that is conducting, or is available only 
for conducting, oil discharge response operations is exempt from the 
requirements of (c) of this section if the tank vessel or oil barge has 
received prior approval of the department. The department may ap­
prove exemptions under this subsection upon application and presen­
tation of information required by the department.

(0) A holder of an approved contingency plan does not violate the 
terms of the contingency plan by furnishing to another plan holder, 
with the approval of the department, equipment, materials, or person­
nel to assist the other plan holder in a response to an oil discharge. 
The plan holder shall replace or return the transferred equipment, 
materials, and personnel as soon as feasible. The department sfiall by 
regulation determine the maximum amount of equipment, materials, 
or personnel and the maximum amount of time for which it will ap­
prove a transfer.

(p) The department shall approve or disapprove a proposed contin­
gency plan within 65 days after it receives a complete application for 
approval under this section.

(q) la this section,
(1) "contingency plan" means an oil discharge prevention and con­

tingency plan required under this section;
(2) "in compliance with the plan" means, with respect to a contin- 

gonfty plan, to
(A) establish and carry out procedures identified in the plan as 

being the responsibility of the holder of the plan;
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(B) have access to and have on hand the quantity and quality of 
equipment, personnel, and other resources identified as being accessi­
ble or on hand in the plan;

(C) fulfill the assurances espoused in the plan in the manner de­
scribed in the plan;

(D) comply with terms and conditions attached to the plan by the 
department under the authority of (e) of this section; and

(E) successfully demonstrate the ability to carry out the plan when 
required by the department under (e) of this section;

(3) "realistic maximum oil discharge” means the maximum and 
most damaging oil discharge that the department estimates could 
occur during the lifetime of the tank vessel, oil barge, facility, or 
pipeline based on the siz *. location, and capacity of the tank vessel, oil 
barge, facility, or pipeline; on the department’s knowledge and experi­
ence with the tank vessel, oil barge, facility, or pipeline or with simi­
lar tank vessels, oil barges, facilities, or pipelines; and on the depart­
ment’s analysis of possible mishaps to the tank vessel or oil barge or 
at the facility or pipeline or to similar tank vessels or oil barges or at 
similar facilities or pipelines;

(4) "region of operation,’’ with respect to the holder of a contingency 
plan, means the area where the ODerations of the holder that require a 
contingency plan are located, the boundaries of which correspond to 
the regional boundaries established by the commissioner for regional 
master planning purposes under AS 46.04.210. (§ 2 ch 116 SLA 1980; 
am §§ 1, 2 ch 140 SLA 1988; am § 6 ch 41 SLA 1989; am §§ 9, 10 ch 
191 SLA 1990)

C ross references. — For required 
study relating to noncrude oil tankers and 
barges, see § 31, ch. 191, SLA 1990 in the 
Temporary and Special Acts.

Effect of am endm ents. — The 1988 
amendme!$! in subsection (e), added para­
graphs (l)-(3) and substituted "or holder 
of an approved contingency plan to take 
steps necessary to demonstrate its ability 
to carry out the contingency plan, includ­
ing" for "to undertake discharge exer­
cises" in the last jentence in the introduc­
tory paragraph; and added subsection (g).

The 1989 amendment, effective August 
10, 1989. added the second sentence in 
subsection <g).

The 1990 amendment, effective June 
27, 1990, rewrote subsections <a)-(g) and 
added subsections th)-(q).

E d ito r’s notes. — Section 32(a), ch. 
191, SLA 1990 provides that tk)-(m) of 
this section "do not apply to oil discharge 
prevention and contingency plans until 
June 1,1991. On and after June 1.1991, a 
contingency plan must comply with AS 
46.04.030(k)-(m), regardless of whether 
the contingency plan is due for renewal 
under AS 46.04.030(d), as amended by 
§ 9. ch. 191, SLA 1990."

AS 46.03.790(b), referred to in subsec­
tion ihi. was repealed by § 5, ch. 141, SLA 
1990, effective September 19. 1990.

Sec. 46.04.040. Proof of financial responsibility, (a) A person 
may not cause or permit the operation of an oil terminal facility in the 
state unless the person has furnished to the department, and the de­
partment has approved, proof of financial ability to respond in dam­
ages. Proof of financial responsibility required for a crude oil terminal
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is $50,000,000 per incident. Proof of financial responsibility required 
for a noncrude oil terminal is $25, per incident, for each barrel of total 
noncrude oil storage capacity at the terminal or $1,000,000, which­
ever is greater, subject to a maximum of $50,000,000. For purposes of 
this subsection, an oil terminal facility that stores both crude oil and 
noncrude oil is subject to the financial responsibility requirements 
applicable to the type of facility that corresponds to the type of oil 
storage that predominates at the facility. However, if the facility 
stores more noncrude oil than crude oil, the $25 per incident, per 
barrel requirement of this subsection applies to each barrel of oil 
storage capacity at the facility.

(b) A person may not cause or permit the operation of a pipeline or 
an exploration or production facility in the state unless the person has 
furnished to the department, and the department has approved, proof 
of financial ability to respond in damages. Proof of financial responsi­
bility required for a pipeline or an offshore exploration or production 
facility is $50,000,000 per incident. Proof of financial respor jibility 
required for an onshore production facility is $20,000,000 per incident. 
Proof of financial responsibility required for an onshore exploration 
facility is $5,000,000 per incident.

(c) Except as provided in (m) of this section, a person may not oper­
ate a tank vessel or an oil barge within the waters of the state, or 
cause or permit the transfer of oil to or from a tank vessel or an oil 
barge, unless the person operating the tank vessel or oil barge has 
furnished to the department, and the department has approved, proof 
of financial ability to respond in damages. Proof of financial responsi­
bility required under this subsection is

(1) $300, per incident, for each barrel of storage capacity or 
$100,000,000, whichever is greater, for a tank vessel or barge carrying 
crude oil;

(2) $100, per incident, for each barrel of storage capacity or 
$1,000,000, whichever is greater, subject to a maximum of 
$35,000,000, for a tank vessel or barge carrying noncrude oil.

(d) Except for prosecutions under AS 46.03.790(b) and except as 
provided in (k) of this section, it is not a defense to an action brought 
for violation of (a) —  (c) of this section that the person charged be­
lieved in good faith that proof of financial ability to respond in dam­
ages had been furnished to, and approved by, the department.

(e) Financial responsibility may be demonstrated by (1) self-insur­
ance, (2) insurance, (3) surety, (4) guarantee, (5) letter of credit ap­
proved by the department, or (6) other proof of financial responsibility 
approved by the department, including proof of financial responsibil­
ity provided by a group of insureds who have agreed to cover pollution 
risks of members of the group under terms the department may pre­
scribe. An action brought under AS 46.03.758, 46.03.759, 46.03.760(a) 
or (e), 46.03.822, or AS 46.04.030(g) may be brought in a state court
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directly against the insurer, the group, or another person providing 
evidence of financial responsibility. The applicant, and an insurer, 
surety, guarantor, person furnishing an approved letter of credit, or 
other group or person providing proof of financial responsibility ap­
proved by the department shall appoint an agent for service of process 
in the state. For purposes of this subsection, an insurer, other than a 
group of insureds whose agreement has been approved by the depart­
ment, must either be authorized by the Department of Commerce and 
Economic Development to sell insurance in the state or be an unau­
thorized insurer listed by the Department of Commerce and Economic 
Development as not disapproved for use in the state.

(f) Acceptance of proof of financial responsibility expires
(1) one year from its issuance for self-insurance;
(2) on the effective date of a change in the surety bond, guarantee, 

insurance agreement, letter of credit, or other proof of financial re­
sponsibility; or

(3) on the expiration or cancellation of the surety bond, guarantee, 
insurance agreement, letter of credit, or other proof of financial re­
sponsibility.

(g) The person whose proof of financial responsibility is accepted by 
the department under this section shall notify the department at least 
30 days before the effective date of a change, expiration or cancella­
tion in the surety bond, guarantee, insurance agreement, letter of 
credit, or other proof of financial responsibility. Application for re­
newal of acceptance of proof of financial responsibility under this sec­
tion must be filed at least 30 days before the date of expiration.

(h) The department, after notice and hearing, may revoke accep­
tance of proof of financial responsibility if it determines that

(1) acceptance was procured by fraud or misrepresentation; or
(2) a change of circumstance has occurred other than a change spec­

ified in (f)(1) — (3) of this section, which would have warranted denial 
of the application.

(i) Financial responsibility under this section extends to a loss com­
pensable under AS 46.03.760(e) or 46.03.822 and an assessment under 
AS 46.03.758, 46.03.759, 46.03.760(a), or AS 36.04.030(g).

(j) Upon acceptance and approval of proof of financial responsibility 
under this section, the department shall issue to the applicant a certif­
icate stating that the state’s financial responsibility requiitflfients 
have been satisfied. The certificate must include the name of the facil­
ity, pipeline, tank vessel, or oil barge for which it is issued and the 
expiration date of the certificate.

(k) It is a defense to an action brought for violation of (a) — (c) of 
this section that the person charged relied on a certificate of approval 
issued under (j) of this section unless the person knew or had reason to 
know at the time of the alleged violation that the approval had been 
revoked or was expired.
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(/) Notwithstanding the requirements of (e) of this section, the ap­

plicant may provide evidence of financial responsibility provided by 
an insurer or other person who does not agree to be subject to direct 
action in state courts or to appoint an agent for service of process if

(1) the department is satisfied that the insurance or other form of 
financial responsibility covers judgments under the statutes listed in 
(e) of this section;

(2) the applicant provides proof of $50,000,000, or the amount re­
quired by (a) —  (c) of this section, whichever is less, in insurance or 
other form of financial responsibility that meets the requirements of 
(e) of this section; and

(3) the applicant provides a sworn statement or affidavit that insur­
ance or other form of financial responsibility that meets the require­
ments of fe) of this section is not available in greater amounts.

un) A tank vessel or oil barge that is conducting, or is available 
only for conducting, oil discharge response operations is exempt from 
the requirements of (c) of this section if the tank vessel or oil barge 
has received prior approval of the department. The department may 
approve an exemption under this subsection upon application and 
presentation of information required by the department. (§ 2 ch 116 
SLA 1D80; §§ 117, 118 ch 59 SLA 1982; am §§ 7, 8 ch 41 SLA 1989; 
am §§ 11 —  18 ch 191 SLA 1990)

Effect of am endm ents. — The 1989 
amendmen’., effective August 10,1989, in­
serted "or AS 46.04.030(g) or to collect 
penalties imocscd under AS 46.03.759" in 
the second sentence in subsection (e) and 
inserted the references to "46.03.759" and 
"46.04.030(g)' in subsection (i).

The 1990 amendment, effective June 
27, 1990, rewrote subsections (a)-(f); in 
subsection (g) substituted all of the 
present language of the first sentence fol­
lowing "guarantee" for "or insurance 
agreement”; and added subsections (j)-(m).

E d ito r’s notes. — Section 32(b), ch. 
191, 1990 provides that the amend­

ments to thi3 section made by §§ 11 — 18, 
ch. 191, SLA 1990, "do not apply to per­
sons required to show proof of financial 
responsibility until June 1, 1991. On and 
after June 1, 1991, proof of financial re­
sponsibility must comply with AS 
46.04.040, as amended by §§ 11 — 18, ch. 
191, regardless of whether acceptance of 
proof of financial responsibility has ex­
pired under AS 46.04.040(f), as amended 
by § 16, ch. 191."

AS 46.03.790(b), referred to in subsec­
tion (b), was repealed by § 5, ch. 141, SLA 
1990, effective September 19. 1990.

Sec. 46.04.045. Adjustment of dollar amounts, (a) The dollar 
amounts in AS 46.04.040 change, as provided in this section, accord­
ing to and to the extent of changes in the Consumer Price Index for all 
urban consumers for the Anchorage metropolitan area compiled by 
the Bureau of Labor Statistics, United States Department of Labor 
(the index). The index for January 1990 is the reference base index.

(b) The dollar amounts change on October 1 of each third year ac­
cording to the percentage change between the index for January of 
that year and the most recent index used to determine whether to 
change the dollar amounts. After calculation of the new amounts, the 
resulting amounts shall be rounded to the nearest cent.
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(c) If the index is revised, the percentage of change is calculated on 
the basis of the revised index. If a revision of the index changes the 
reference base index, a revised reference base index is determined by 
multiplying the reference base index applicable by the rebasing factor 
furnished by the United States Bureau of Labor Statistics. If the index 
is superseded, the index referred to in this section is the one repre­
sented by the Bureau of Labor Statistics as reflecting most accurately 
changes in the purchasing power of the dollar for Alaskan consumers.

(d) The department shall adopt a regulation announcing
(1) on or before June 30 of each third year, the changes in dollar 

amounts required Ly (b) of this section; and
(2) promptly after the changes occur, changes in the index required 

by (c) of this section, including, if applicable, the numerical equivalent 
of the reference base index under a revised reference base index and 
the designation or title of any index superseding the index.

(e) The department shall also provide notification of a change in 
dollar amounts required under (b) of this section to the clerks of court 
in each judicial district of the state. (§ 19 ch 191 SLA 1990)

Effective dates. — Section 33, ch. 191, June 27, 1990, in accordance with AS 
SLA 1990 makes this section effective 01.10.070(c).

Sec. 46.04.050. Exemptions. The provisions of AS 46.04.030, 
46.04.040, and 46.04.060 do not apply to an oil terminal facility that 
has an effective storage capacity of less than 5,000 barrels of crude oil 
or less than 10,000 barrels of noncrude oil. (§ 2 ch 116 SLA 1980; am 
§ 20 ch 191 SLA 1990)

C ross references. — For required sur- Effect o f am endm ents. — The 1990 
vey of noncrude oil terminal facilities amendment, effective June 27, 1990, re- 
with an effective storage capacity of 5,000 wrote this section, 
to 10,000 barrels, see S 30, ch. 191, SLA 
1990 in the Temporary and Special Acts.

Sec. 46.04.060. Inspections, (a) In addition to other rights of ac­
cess or inspection conferred upon the department by law or otherwise, 
the department may at reasonable times and in a safe manner enter 
and inspect oil terminal facilities, pipelines, exploration and produc­
tion facilities, tank vessels, and oil barges in order to

(1) ensure compliance with the provisions of this chapter; or
(2) participate in an examination of the structural integrity and the 

operating and mechanical systems of those vessel, barges, pipelines, 
and facilities by federal and state agencies with jurisdiction.

(b) When the department determines that no federal or state agen­
cies with jurisdiction are performing timely and adequate inspections 
of an oil terminal facility, pipeline, exploration or production facility, 
tank vessel, or oil barge, it may perform its own inspection of the
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structural integrity and operating and mechanical systems of a facil­
ity, pipeline, tank vessel, or oil barge by using personnel with qualifi­
cations in the areas being inspected. (§ 2 ch 116 SLA 1980; am §§ 21, 
22 ch 191 SLA 1990)

Effect o f am endm ents. — The 1990 wrote subsection (a), and added subsection 
amendment, effective June 27, 1990, re- (b).

Sec. 46.04.080. Catastrophic oil discharges, (a) The actual or 
imminent occurrence of a catastrophic oil discharge constitutes a di­
saster emergency under AS 26.23 without a declaration of disaster by 
the governor under AS 26.23.020. The department and the Alaska 
division of emergency services, Department of Military and Veterans’ 
Affairs, shall coordinate their duties under AS 26.23.040 and AS 
46.08.100 — 46.08.190 as they apply to catastrophic oil discharges, 
consistent with the responsibilities assigned to them under applicable 
incident command systems.

(b) The department shall promptly, under AS 46.04.010, seek reim­
bursement of oil discharge cleanup or containment expenses incurred 
as a result of an actual or imminent catastrophic oil discharge under 
AS 26.23.050. (§ 2 ch 116 SLA 1980; am § 10 ch 190 SLA 1990)

Effect of am endm ents. — The 1990 
amendment rewrote subsection (a).

Sec. 46.04.090. Oil discharge cleanup personnel, equipment, 
expenses, (a) The departmrr.t, when feasible, shall enter into con­
tracts with persons or private organizations to provide the personnel, 
equipment, or other services or supplies that may be required to carry 
out this chapter. Contracts under this section are governed by AS 
36.30 (State Procurement Code). When private contracting is not fea­
sible, the department may establish and maintain at ports, harbors, or 
other locations in the state, the cleanup personnel, equipment, and 
supplies that, in its judgment, are necessary to carry out this chapter. 
When exercising its authority under this subsection, the department 
shall coordinate with the Department of Military and Veterans’ Af­
fairs to avoid duplication of efforts.

(b) Inspection and enforcement employees of the department desig­
nated by the commissioner are peace officers in the performance of 
their duties under this chapter, AS 46.03, and AS 46.09. (§ 2 ch 116 
SLA 1980; am 8 16 ch 59 SLA 1986; am § 54 ch 106 SLA 1986; am 
§ 11 ch 190 SLA 1990)

Effect o f am endm ents. — The 1990 
amendment added the last sentence in

subsection (a) and mode minor stylistic 
changes.
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Sec. 46.04.120. [Renumbered as AS 46.04.900.]

Article 2. Oil and Hazardous Substance Discharge and 
Prevention Contingency Plans.

Section
200. State master plan 
210. Regional master plan

C ross references. — For legislative 
findings and purpose in connection with 
the enactment of AS -16.04.200 — 
46.04.210, see § 1, ch. 90, SLA 1989 in the 
Temporary and Specinl Acta; for deadlines 
for initial master plans under AS 
46.04.200 and 46.04.210, see § 4, ch. 90, 
SLA 1989 in the Temporary and Special 
Acts.

E d ito r's notes. — Section 5, ch. 90,

SLA 1909 provides that chapter 90, which 
enacted AS 46.04.200 — 46.04.210, "does 
not relieve a person responsible for an oil 
terminal facility, offshore exploration or 
production facility, or a vessel tha t trans­
ports crude oil, or a person who has con­
trol of a hazardous substance, from the 
responsibility for containing and cleaning 
up a discharge of oil or the hazardous sub­
stance as required by law.”

Sec. 46.04.200. State master plan, (a) The department shall pre­
pare and annually review and revise a statewide master oil and haz­
ardous substance discharge prevention and contingency plan.

(b) The state master plan prepared under this section must
(1) take into consideration the elements of an oil discharge pre ven­

tion and contingency plan approved or submitted for approval under 
AS 46.04.030;

(2) include incident command systems that clarify and specify the 
respective responsibilities of each of the following in the assessment, 
containment, and cleanup of various types and sizes of discharges of 
oil or a hazardous substance into the environment of the state:

(A) the Department of Environmental Conservation, the division of 
emergency services in the Department of Military and Veterans’ Af­
fairs. and other agencies of the state; responsibilities assigned to each 
agency must be consistent with its statutory authority;

(B) municipalities of the state;
(C) appropriate federal agencies;
(D) operators of facilities;
(E) private parties whose land and other property may be affected 

by the oil or hazardous substance discharge; and
(F) other parties identified by the commission as having an interest 

in or the resources to assist in the containment and cleanup of an oil 
or hazardous substance discharge;

(3) include incident, command systems that specify the respective 
responsibilities of parties identified in (2) of this subsection in an 
emergency response under AS 26.23, AS 46.03.365, or AS 46.04.080;
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responsibilities assigned to each state agency must be consistent with 
its statutory authority;

(4) identify actions necessary to reduce the likelihood of cata­
strophic oil discharges and significant discharges of hazardous sub­
stances; and

(5) designate the locations where oil and hazardous substance 
emergency response depots should be established in the state and 
where emergency response corps personnel should be available.

(c) In preparing and annually reviewing the state master plan, the 
commissioner shall

(1) consult with municipal and community officials, and with repre­
sentatives of affected regional organizations;

(2) submit the draft plan to the public for review and comment;
(3) submit to the legislature for review, not later than the 10th day 

following the convening of each regular session, the plan and any 
annual revision of the plan;

(4) require or schedule unannounced oil spill drills to test the suffi­
ciency of an oil discharge prevention and contingency plan approved 
under AS 46.04.030 or of the cleanup plans of a party identified under 
(b)(2) of this section; and

(5) submit the plan and any annual revision to the Alaska State 
Emergency Response Commission for its review and approval under 
AS 46.13.045. (§ 2 ch 90 SLA 1989; am §§ 12,13 ch 190 SLA 1990; am 
§ 23 ch 191 SLA 1990)

Effect o f am endm ents. — The first 
1990 amendment rewrote subsection (b) 
and, in subsic'ion (c), added paragraph 
(5).

The second 1990 amendment, effective

June 27,1990, transposed the words "pre­
vention" and "and" in subsection (a) and 
inserted "prevention and" in paragraphs 
(b)(1) and (c)(4).

Sec. 46.04.210. Regional master plan, (a) For any region of the 
state, the boundaries of which are determined by the commissioner by 
regulation, in which the department is required to review and approve 
an oil discharge prevention, and contingency plan submitted by a per­
son under AS 46.04.030, the department shall prepare and annually 
review and revise a regional master oil and hazardous substance dis­
charge prevention and contingency plan.

(b) The provisions of AS 46.04.200(b) and (c) apply to preparation 
and review of a regional master plan under this section. (§ 2 ch 90 
SLA 1989; am § 24 ch 191 SLA 1990)

Effect of am endm ents. — The 1990 
amendment, effective June 27, 1990, in­
serted "prevention and" near the middle

of subsection la) and transposed the words 
"prevention" and "and" near the end of 
that subsection.
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Article 3. General Provisions.
S c 'tio n
900. Definitions

Sec. 46.04.900. Definitions. In this chapter, unless the context re­
quires otherwise,

L) "barrel’' is a measure of capacity equal to the space occupied by 
U.S. gallons at 60 degrees Fahrenheit;

(2) "catastrophic oil discharge” means an oil discharge in excess of
100,000 barrels, or any other discharge which the governor deter­
mines presents a grave and substantial threat to the economy or envi­
ronment of the state;

(3) "Clean Water Act" means the Federal Water Pollution Control 
Act of 1972 (P.L. 92-500), as amended by the Clean Water Act of 1977 
(P.L. 95-217), as amended (33 U.S.C. 1251 —  1376);

f4) "commissioner” means the commissioner of environmental con­
servation;

(5) "containment and cleanup” includes all direct and indirect ef­
forts associated with the prevention, abatement, containment or re­
moval of a pollutant, the restoration of the environment to its former 
state, and all incidental administrative costs;

(6) "department” means the Department of Environmental Conser­
vation;

(7) "discharge” means spilling, leaking, pumping, pouring, emit­
ting, emptying, or dumping;

(8) "exploration facility" means a platform, vessel, or other facility 
used to explore for hydrocarbons in or on the waters of the state or in 
or on land in the state; the term does not include platforms or vessels 
used for stratigraphic drilling or other operations that are not autho­
rized or intended to drill to a producing formation;

(9) "oil” means oil of any kind and in any form, whether crude, 
refined, or a petroleum by-product, including but not limited to petro­
leum, fuel oil, gasoline, lubricating oils, oily sludge, oil refuse, oil 
mixed with other wastes, crude oils, liquefied natural gas, propane, 
butane, or other liquid hydrocarbons regardless of speciiio ‘gravity;

(10) "oil barge” means a vessel which is not self-propelled and 
which is constructed or converted to carry oil as cargo in bulk;

(11) "oil terminal facility” means an onshore or offshore facility of 
any kind, and related appurtenances, including but not limited to a 
deepwater port, bulk storage facility or marina, located in, on. or 
under the :urface of the land or waters of the state, including tide and 
submerged land, which is used for the purpose of transferring, process­
ing, refining, or storing oil; a vessel is considered an oil terminal 
facility only when it is used to make a ship-to-ship transfer of oil, and
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when it is traveling between the place of the ship-to-ship transfer of 
oil and an oil terminal facility;

(12) "operator” means the person who, through contract, lease, sub­
lease, or otherwise, exerts general supervision and control of activities 
at the facility; the term includes, by way of example and not limita­
tion, a prime or general contractor, the master of a vessel and the 
master’s employer, or any other person who, personally or through an 
agent or contractor, undertakes the general functioning of the facility;

(13) "person” means an individual, public or private corporation, 
political subdivision, government agency, municipality, industry, 
partnership, association, firm, trust, estate, or any other entity;

(14) "pipeline” means the facilities, including piping, compressors, 
pump stations, and storage tanks, used to transport crude oil und 
associated hydrocarbons between production facilities or from one or 
more production facilities to marine vessels;

(15) "production facility” means a drilling rig, drill site, flow sta­
tion, gathering center, pump station, storage tank, well, and related 
appurtenances on other facilities to produce, gather, clean, dehydrate, 
condition, or store crude oil and associated hydrocarbons in or on the 
water of the state or on land in the state, and gathering and flow lines 
used to transport crude oil and associated hydrocarbons to the inlet of 
a pipeline system for delivery to a marine facility, refinery, or other 
production facility.

(16) "self-propelled” means propelled either by machinery aboard 
the vessel, or by a tug or other vessel secured into the cargo-carrying 
vessel through special hull design;

(17) "tank vessel” means a self-propelled waterborne vessel that is 
constructed or converted to carry liquid bulk cargo in tanks and in­
cludes tankers, tankships, and combination carriers when carrying 
oil; the term does not include vessels carrying oil in drums, barrels, or 
other packages, or vessels carrying oil as fuel or stores for that vessel;

(18) "vessel” includes tank vessels and oil barges;
(19) "waters of the state” includes lakes, bays, sounds, ponds, im­

pounding reservoirs, springs, wells, rivers, streams, creeks, estuaries, 
marshes, inlets, straits, passages, canals, the Pacific Ocean, Gulf of 
Alaska, Bering Sea and Arctic Ocean, in the territorial limits of the 
state, and all other bodies of surface or underground water, natural or 
artificial, public or pi^vate, inland or coastal, fresh or salt, which are 
wholly or partially in or bordering the state or under the jurisdiction 
of the state. (§ 2 ch 116 SLA 1980; am §§ 25 —  27 ch 191 SLA 1990)
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Revisor's notes. — Formerly AS 
46.04.120. Renumbered in 1989. Para­
graphs (141 and (15) were enacted as (18) 
and (19) respectively. Renumbered in 
1990, at wh lime former paragraphs 
«14)-(J 7) w '^numbered accordingly.

Effect o f  am endm ents. — The 1990 
amendment, effective June 27, 1990, re­
wrote paragraph (8), added present para­
graphs (14) and (15), and inserted "water- 
borne” near the beginning of present 
paragraph (17).
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Chapter 08. Oil and Hazardous Substance 
Releases.

Article
1. Release Response Fund (S§ 46.08.020, 46.08.0.10, 46.08.060 — 46.08.080)
2. Oil and Hazardous Substance Response Office (§§ 46.08.100 — 46.08.190)

70. Reimbursement for containment and 
cleanup

Sec. 46.08.020. Financing of the fund, (a) The legislature may 
appropriate from the following sources to the fund:

(1) money received from federal, state, or other sources or from a 
private donor;

(2) money recovered or otherwise received from parties responsible 
for the containment and cleanup of oil or a hazardous substance at a 
specific site, but excluding funds from performance bonds and other 
forms of financial responsibility held in escrow pending satisfactory 
performance of a privately financed response action;

(3) fines, penalties, or damages recovered under AS 46.08.005 — 
46.08.080 or other law for costs incurred by the state as a result of the 
release or threatened release of oil or a hazardous substance.

(b) Money received by the state under (a)(2) and (a)(3) of this sec­
tion shall be deposited in the general funu and credited to a special 
account called the "oil and hazardous substance release mitigation 
account.” The legislature may annually appropriate to the fund from 
thi3 account a sum equal to the amount received under (a)(2) and
(a)(3) of this section during the calendar year preceding the legislative 
session in which the appropriations are (  ̂be made. (§ 1 ch 59 SLA 
1986)

Revisor'a notes,. — A rA ren c e  to "AS in 1989 to reflect the enactment of AS
46.08.005 — 46.08.080" was substituted 46.08.100 — 46.08.190, 
for "this chapter" in (a)(3) of this section

Sec. 46.08.040. Purposes of the fund, (a) The commissioner may 
use money from the fund to

(1) investigate and evaluate the release or threatened release of oil 
or a hazardous substance, and contain, clean up, and take other neces­
sary action, such as monitoring and assessing, to address a release or 
threatened release of oil or a hazardous substance that poses an immi­
nent and substantial threat to the public health or welfare, or to the 
environment;

Article 1. Release Response Fund.
Section
20. Financing of the fund 
40. Purposes of the fund 
60. Report to the legislature

Section
75. Liens against property as security

for state expenditures 
80. Regulations
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(2) pay all costs incurred to
(A) establish and maintain the oil and hazardous substance re­

sponse office;
(B) review oil discharge prevention and contingency plans submit­

ted under AS 46.04.030;
fC) conduct training, response exercises, inspections, and tests, in 

order to verify equipment inventories and ability to prevent and re­
spond to oil and hazardous substance release emergencies, and to un­
dertake other activities intended to verify or establish the prepared­
ness of the state, a municipality, or a party required by AS 46 04.030 
to have an approved contingency plan to act in accordance w; h that 
plan; and

(D) verify or establish proof of financial responsibility re^a.red by 
AS 46.04.040;

(3) pay the expenses incurred by the Alaska division of emergency 
services for the oil and hazardous substance response corps and the oil 
and hazardous substance response depots when presented with appro­
priate documentation by the division;

(4) provide matching funds for participation in .federal oil discharge 
cleanup activities and under 42 U.S.C. 9601 —  9657 (Comprehensive 
Environmental Response, Compensation, and Liability Act of 1980);

(5) recover the cost to the state or to a municipality of a 
containment and cleanup resulting from the release or the threatened 
release of oil or a hazardous substance;

(6) prepare, review, and revise
(A) the state’s master oil and hazai’dous substance discharge pre­

vention and contingency plan required by AS 46.04.200; and
(B) a regional master oil and hazardous substance discharge pre­

vention ar.d contingency plan required by AS 46.04.210; and
(7) restore the environment by addressing the effects of an oil or 

hazardous substance release.
(b) When the governor declares a disaster related to an oil or haz­

ardous substance discharge emergency under AS 26.23.020(c), the 
governor may, during the effective period of the disaster emergency, 
use money from the fund to respond to the disaster emergency.

(c) Notwithstanding other provisions of this section, money from 
the fund may not be used for a purpose specified in (a)(2)-(7) of this 
section unless funds are available from an appropriation made specifi­
cally for that purpose.

(d) Upon a request from the Alaska Legislative Council, the com­
missioner shall use money from the fund to reimburse the Alaska 
Legislative Council for expenditures that it makes for the operation of 
the Citizens’ Oversight Council on Oil and Other Hazardous Sub­
stances, established under AS 24.20.600. (§ 1 ch 59 SLA 1986; am § 3 
ch 90 SLA 1989; am § 2 ch 113 SLA 1989; am *3 14, 15 ch 190 SLA 
1990; am § 28 ch 191 SLA 1990; am § 3 ch 199 SLA 1990)
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R evisor’s notes. — Paragraphs (5) and 
(6) were enacted as (4) and (5) respec­
tively. Renumbered in 1989.

Subsection (d) was enacted as (b). Relet­
tered in 1990.

Effect of am endm ents. — The first 
1989 amendment, effective June 3, 1989, 
in paragraph (1), added "investigate and 
evaluate the release or threatened release 
of oil or a hazardous substance, and" at 
the beginning and substituted "and as­
sessing, to address a release" for "assess­
ing, investigating, and evaluating the re­
lease”; and added paragraphs (5) and (6).

The second 1989 amendment, effective 
June 16, 1989, added present paragraph 
(2) and designated former paragraphs (2) 
and (3) as paragraphs (3) and (4).

The first 1990 amendment, effective 
September 24, 1990, rewrote subsection 
fa) and added subsections (b) and (c).

The second 1990 amendment, effective 
June 27,1990, also rewrote subsection (a).

The third 1990 amendment, effective 
September 25, 1990, added subsection (d).

The 1990 amendments were harmo­
nized by the revisor.

E d ito r's notes. — Section 5, ch. 90, 
SLA 1989 provides that the amendments 
to this section by that chapter do "not re­
lieve a person responsible for an oil termi­
nal facility, offshore exploration or pro­
duction facility, or a vessel that transports 
crude oil, or a person who has control of a 
hazardous substance, from the responsi­
bility for containing and cleaning up a 
discharge of oi! or the hazardous sub­
stance as required by law."

For essentially similar language in con­
nection with the amendments to this sec­
tion by ch. 113, SLA 1989, see § 4, ch, 
113, SLA 1989 in the Temporary and Spe­
cial Acts.

Sec. 46.08.060. Report to the legislature, (a) The commissioner 
shall submit a report to the legislature not later than the 10th day 
following the convening of each regular session of the legislatu re. The 
report may include information considered significant by the commis­
sioner but must include:

(1) the amount of money expended by the department under AS 
46.08.040(a) during the preceding fiscal year;

(2) the amount and source of money received and money recovered 
by or on behalf of the department during the preceding fiscal year as 
specified in AS 46.08.020;

(3) a summary of municipal participation in the department’s re­
sponses that were funded by the fund;

(4) a detailed summary of department activities in responses 
funded by the fund during the preceding fiscal year, including re­
sponse descriptions and statements outlining the nature of the threat; 
in this paragraph, "detailed" includes information describing each 
personal services position and total compensation for that position, 
each contract in excess of $20,000, and each purchase in excess of 
$10,000; and

(5) the projected cost to the department for the next fiscal year of 
monitoring, operating, and maintaining sites where response has been 
completed or is expected to be continued during the fiscal year.

(b) As part of the department’s on-going identification efforts asso­
ciated with oil spill or hazardous waste sites, the commissioner shall 
include in the report under this section

(1) î summary of the sites identified by the department;
(2) the immediate and long-term threats to the public health or 

welfare or to the environment posed by these sites; and
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(3) the appropriate actions needed to abate these threats, and their 
estimated cost.

(c) In addition to the department’s report required under (a) of this 
section, the governor shall submit a report about use of the fund dur­
ing the previous fiscal year to the legislature not later than the 10th 
day following the convening of each regular session of the legislature. 
In the report, the governor shall describe in detail the governor’s use 
of money from the fund, with separate explanations, by agency, of the 
activities that were funded under the authority of AS 46.08.040(b). 
(§ 1 ch 59 SLA 1986; am §§ 16, 17 ch 190 SLA 1990; am § 29 ch 191 
SLA 1990)

Effect of am endm ents. — The first 
1990 amendment, effective September 24, 
1990, inserted references to the depart­
ment throughout subsection (a), made an 
internal reference change, and added sub­
section (c).

The second 1990 amendment, effective 
June 27, 1990, added all of the language 
of paragraph (a)(4) following "threat."

Sec. 46.08.070. Reimbursement for containment and cleanup.
(a) The commissioner shall seek reimbursement promptly under this 
section, AS 46.03.760(e), or federal law for the cost incurred in the 
cleanup or containment of oil or a hazardous substance that has been 
released.

(b) The attorney general, at the request of the commissioner, shall 
immediately seek to recover money expended by the department un­
der AS 46.08.005 —  46.08.080 or other law to contain and clean up oil 
or a hazardous substance that has been released or to control the 
threatened release of oil or a hazardous substance.

(c) The department may reimburse a municipality for actual ex­
penses, other than normal operating expenses, incurred in the abate­
ment of a release or threatened release of oil or a hazardous substance 
if

(1) the municipality has entered into an agreement with the com­
missioner under AS 46.09.020(e); and

(2) the commissioner determines that the expenses were for a nec­
essary emergency first response to a release or threatened release that 
posed an imminent and substantial threat to the public health or 
welfare, or to the environment. '§ 1 ch 59 SLA 1986; am §§ 1, 2 ch 29 
SLA 1989)

R cvisor's notc9. — A reference to "AS
46.08.o05 — 46.08.080" was substituted 
for "this chapter" in (b) of this section in 
1969 to rellect the enactment of AS
46.08.100 -  46.08.190.

Effect o f am endm ents. — The 1989 
amendment, effective May 12, 1989, sub­
stituted "shall immediately seek" for

"may seek" near the beginning of subsec­
tion (bl und deleted "before incurring the 
expenses for which reimbursement is 
sought" at the end of paragraph (cl(l).

E d ito r's notes. — Section 3, ch. 29, 
SLA 1989 provides that this section is ret­
roactive to Mnrch 24. 1989.
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Sec. 46.08.075. Liens against property  as security for sta te ex­
penditures. (a) The state has a lien for expenditures by the state 
from the oil and hazardous substance release response fund or from 
any other state fund, for the costs of response, containment, removal, 
or remedial action resulting from an oil or hazardous substance spill, 
or, with respect to response costs, the substantia) threat of a release of 
oil or a hazardous substance against all property owned by a person 
who is determined by the commissioner to be liable for the expendi­
tures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607, or other 
state or federal law. The lien includes interest, at the maximum rate 
allowable under AS 45.45.010(a), from the date of the expenditures. 
The state may file an action in a court of competent jurisdiction in 
order to foreclose on the lien.

(b) A lien established under this section against real property is not 
effective until

(1) a certificate of lien is recorded in the district recorder’s office for 
the district in which the property is located, describing the property 
and stating the amount of the lien, the name of the owner as grantor, 
and, if known, the name of the person causing the oil or hazardous 
substance release; and

(2) the commissioner sends a copy of the certificate of lien by certi­
fied mail return receipt requested, or actually delivers a copy of the 
certificate of lien, to the persons described in (1) of this subsection and 
to all other persons of record holding an interest in the property.

(c) When any amount with respect to which a lien has been re­
corded under this section has been paid or reduced, the commissioner 
shall, upon request of the property owner, issue a certificate discharg­
ing or partially releasing the lien. That certificate may be recorded in 
the office in which the certificate of lien was recorded.

(d) The commissioner may, in tne commissioner’s discretion, re­
duce, discharge or partially release a lien under this section if a bond, 
or other security, in a form and an amount satisfactory to the commis­
sioner is posted. The bond or other security must include an amount 
sufficient to cover the cost of execution, collection, or foreclosure, in­
cluding attorney fees. A reduction, discharge, or partial release may 
not be granted under this subsection if it would be contrary to the 
public interest. When a lien is reduced, discharged, or partially re­
leased under this subsection, the commissioner shall, at the request of 
the property owner, issue a certificate to that effect.

(e) A person with an ownership interest in property against which a 
lien is recorded may bring an action in a court of competent jurisdic­
tion to require that the lien be released. The lien may be released to 
the extent of that person’s ownership interest if the court finds that 
the person is not liable for the expenses incurred by the state in con­
nection with the costs of response, containment, removal, or remedial
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action resulting from the oil or hazardous substance release or threat 
of release of oil or a hazardous substance. (§ 7 ch 39 SLA 1989)

Sec. 46.08.080. Regulations. The commissioner shall periodically 
review the minimum quantities of hazardous substances established 
under federal law and may adopt regulations establishing minimum 
quantities of substances for all of any portion of the substances to 
which AS 46.08.005 — 46.08.080 otherwise apply. The commissioner 
may otherwise adopt only those regulations that are expressly re­
quired to implement the specific purposes of AS 46.08.005 — 
46.08.080. (§ 1 ch 59 SLA 1986)

Revisor's notes. — References to "AS
46.08.005 — 46.08.080" were subtituted 
for "this chapter” in this section, with a

corresponding minor word change, in 
1989 to reflect the enactment of AS
46.08.100 — 46.08.190.

Ao'ticle 2. Oil and Hazardous Substance Response Office.
Section
100. Office established 
110. Response corps 
120. Response depots 
130. Duties of the office

Section
140. Emergency powers 
150. Contracts 
160. Limitation of liability 
190. Definitions

Cross references. — For legislative 
findings and purpose in connection with 
the enactment of AS 46.08.100 —
46.08.190, see § 1, ch. 113, SLA 1989 in 
the Temporary and Special Acts.

E d ito r’s notes. — In ch. 113, SLA 
1989, which enacted AS 46.08.100 —
46.08.190, Sec. 4 provides: "APPLICABIL­
ITY OF ACT. (a) This Act does not relieve 
a person responsible for an oil terminal 
facility, offshore exploration or production 
facility, or a vessel that transports crude 
oil, or a person who has control of a haz­

ardous substance from the responsibility 
for containing and cleaning up a dis­
charge of oil or the hazardous substance 
as required by law.

"(b) This Act does not add to or detract 
from the authority under law of a muni:i- 
pality to impose taxes on oil and gas prop­
erty or other properties for the purpose of 
establishing or maintaining services and 
facilities to minimize the risk of or re­
spond to a release of oil or a hazardous 
substance.”

Sec. 46.08,100. Office established. There is established in the de­
partment the oil and hazardous substance response office. The office 
shall include a director and employees who are specially trained in 
programs and technologies related to the containment and cleanup of 
releases or threatened releases of oil and hazardous substances. (§ 3 
ch 113 SLA 1989)
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Sec. 46.08.110. Response corps, (a) The division of emergency 
services, Department of Military and Veterans’ Affairs, shall establish 
an oil and hazardous substance response corps.

(b) The corps consists of volunteers who register with the division 
and agree to be trained by the division in techniques for containment 
and cleanup and to be available on short notice to assist in 
containment and cleanup consistent with the responsibilities assigned 
to the corps under an applicable incident command system.

(c) Members of the corps are entitled to per diem and expenses as 
determined by the division for training and for days spent in service to 
the state in containment and cleanup actions. (§ 3 ch 113 SLA 1989; 
am § 18 ch 190 SLA 1990)

Effect o f am endm ents. — The 1990 tion (b) while substituting "division" for
amendment substituted all of the present "office" thrr-’ghout that subsection, and
language of subsection (a) preceding substituted "division" for "commissioner”
"shall" for "The office", added all of the in subsection (c).
language following "cleanup" in subsec-

Sec. 46.08.120. Response depots. The division shall maintain 
emergency response depots in areas of the state determined in the 
plans prepared under AS 46.04.200 —  46.04.210 to be potential sites 
of releases or threatened releases of oil or hazardous substances. The 
depots shall be equipped and staffed in a manner that ensures prompt 
response when containment and cleanup actions are necessary. (§ 3 
ch 113 SLA 1989; am § 19 ch 190 SLA 1990)

Effect o f am endm ents. — The 1990 -
amendment rewrote the first sentence.

Sec. 46.08.130. Duties of the office, (a) The office shall be pre­
pared to respond promptly to a discharge of oil or a hazardous sub­
stance.

(b) The office may respond under (a) of this section to an oil or 
hazardous substance discharge only if:

(1) the oil discharge is a catastrophic oil discharge that constitutes 
an emergency under AS 46.04.080(a);

(2) the discharge of oil or a hazardous substance is declared to be an 
emergency under AS 46.03.665;

(3) the governor declares the discharge an emergency under AS 
26.23;

(4) the commissioner reasonably believes that there has been a dis­
charge of oil or a hazardous substance, or that there is a potential 
discharge of oil or a hazardous substance, and the discharge may 
qualify under (1) — (3) of this subsection; or

(5) the commissioner reasonably believes that the discharge or po­
tential discharge poses an imminent and substantial threat to public 
health or welfare or to the environment.
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(c) When the office or corps responds to an oil or hazardous sub­
stance discharge under this section, its activities shall be guided by 
the relevant provisions of the incident command system applicable to 
the type of discharge to which it is responding. (§ 3 ch 113 SLA 1989; 
am § 20 ch 190 SLA 1990)

Effect o f am endm ents. — The 1990 
amendment added suhsection (c).

Sec. 46.08.140. Emergency powers, (a) When the office has rea­
sonable grounds to believe that a release of oil or a hazardous sub­
stance has occurred or is threatened to occur which, in the judgment of 
its director, presents an imminent or present danger to the health or 
welfare of the people of the state or would result in or is likely to 
result in irreversible or irreparable damage to the natural resources 
or environment, and it appears to be prejudicial to the interest of the 
people of the state to delay action until an opportunity for a hearing 
can be provided, state employees or members of the corps may, with 
permission of the director and without prior hearing, enter private 
property for the purpose of containment or cleanup.

(b) The property owner affected by a response action taken under
(a) of this section has the right to be heard as soon as practicable and 
to present proof to the office that the containment or cleanup action is 
unnecessary or that it is not necessary to enter the person’s property 
for the containment or cleanup action. (§ 3 ch 113 SLA 1989)
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Sec. 46.08.150. Contracts. The office or the division, as applica­
ble, may enter into agreements with agencies of the state and federal 
government, political subdivisions, the University of Alaska, or pri­
vate persons or entities to

(1) provide the personnel, equipment, or other services or supplies 
necessary to establish and maintain regional oil and hazardous sub­
stances depots and as necessary for response readiness;

(2) train members of response corps; and
(3) conduct research into oil and hazardous substances spill technol­

ogy; the office shall include in the research topics for which it conducts 
or contracts for research, the research topics recommended to it by the 
Hazardous Substance Spill Technology Review Council under AS 
46.13.120. (§ 3 ch 113 SLA 1989; am § 21 ch 190 SLA 1990)

Effect o f am endm ents. — The 1990 
amendment rewrote this section. «
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Sec. 46.08.160. Limitation of liability. The state, an employee of 
the state, and a member of the corps are not liable for costs or dam­
ages as a result of actions taken under AS 46.08.100 — 46.08.190 in 
response to a release or threatened release unless the actions taken by 
the state, the employee, or the member of the corps constitute gross 
negligence or intentional misconduct. (§ 3 ch 113 SLA 1989)

Sec. 46.08.190. Definitions. In AS 46.08.100 —  46.08.190
(1) "corps" means the oil and hazardous substance response corps;
(2) "depots” means the oil and hazardous substance supply and 

equipment storage depots;
(3) "division" means the division of emergency services, Depart­

ment of Military and Veterans’ Affairs;
(4) "office” means the oil and hazardous substance response office. 

(§ 3 ch 113 SLA 1989; am § 22 ch 190 SLA 1990)
Revisor’s notes. — Paragraph (3) was Effect of am endm ents. — The 1990 

enacted as (4). Renumbered in 1990. amendment added paragraph (3).

Chapter 09. Hazardous Substance Release Contro l.
Section Section
20. Containment and cleanup of a re- 30. Disaster emergencies 

leased hazardous substance

Sec. 46.09.020. Containment and cleanup of a released haz­
ardous substance, (a) A person who causes a release of a hazardous 
substance shall make reasonable efforts to contain and clean up the 
hazardous substance promptly after learning of the release, unless the 
commissioner determines

(1) after consulting the Environmental Protection Agency or appro­
priate public safety agencies, that containment or cleanup is techni­
cally infeasible;

(2) that containment or cleanup would cause greater environmental 
damage than if the release were not contained or cleaned up; or

(3) that containment or cleanup would pose a greater threat to 
human life or health than if the release were not contained or cleaned 
up.

(b) The commissioner shall develop guidelines prescribing general 
procedures and methods to be used in the containment and cleanup of 
a hazardous substance. The guidelines shall be consistent with the 
national contingency plan revised and republished under 42 U.S.C. 
9605.

<c) If the commissioner determines that the containment or cleanup 
of a hazardous substance undertaken is inadequate, the commissioner 
may direct the person undertaking the containment or cleanup to
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cease and tv.ay undertake the containment or cleanup directly or by 
contract.

(d) If it appears to the commissioner that the cause or responsibility 
for the release of a hazardous substance is unclear or unexplained, the 
commissioner may immediately undertake the containment and 
cleanup of the release unless the commissioner determines

(1) after consulting the Environmental Protection Agency or appro­
priate public safety agencies, that containment or cleanup is techni­
cally infeasible;

(2) that containment or cleanup would cause greater environmental 
damage than if the release were not contained or cleaned up; or

(3) that containment or cleanup would pose a greater threat to 
human life or health than if the release were not contained or cleaned 
up.

(e) The commissioner shall enter into agreement with the Environ­
mental Protection Agency, and may enter into agreements with other 
persons and municipalities, in order to

(1) facilitate a coordinated and effective hazardous substance re­
lease response in the state;

(2) provide for cooperative hazardous substance release notification 
procedures; or

(3) provide for cooperative review of hazardous substance release 
response contingency plans submitted to the department. (§ 2 ch 59 
SLA 1986)

E dito r’s notes. — This section is set 
out above to correct a typographical error 
in the main pamphlet.

Sec. 48.09.030. Disaster emergencies. The commissioner of envi­
ronmental conservation or the director of the division of emergency 
services, Department of Military and Veterans’ Affairs, may request 
the governor to determine that an actual or imminent release of a 
hazardous substance constitutes a disaster emergency under AS 
26.23. If the governor declares a disaster emergency under AS 26.23, 
the commissioner and the division of emergency services. Department 
of Military and Veterans’ Affairs, shall respond appropriately in the 
relief of the emergency, in accordance with the relevant provisions of 
the applicable incident command system. (§ 2 ch 59 SLA 1986; am 
§ 23 ch 190 SLA 1990)

Effect o f am endm ents. — The 1990 
amendment rewrote this section.
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Chapter 20. C ivil Defense.
Section
40. Emergency powers of the governor

Sec. 26.20.040. Emergency powers of Ahe governor. In the 
event of actual enemy attack against the state the governor may de­
clare that a state of emergency exists, and, during the period of time 
that the state of emergency exists or continues, the governor ha1:' and 
may exercise the additional emergency power

(1) to enforce all laws and regulations relating to civil defense and 
assume direct operational control of all civil defense forces and helpers 
in the state;

(2) to seize, take, or condemn property for the protection of the 
public or at the request of the president, the armed forces or the civil 
defense agency of the United States, including

(A) all means of transportation and communication, except newspa­
pers and news services;

(B) all stocks of fuel of whatever nature;
(C) food, clothing, equipment, materials, medicines, and supplies; 

and
(D) facilities including buildings and plants;
(3) to sell, lend, give, or distribute the fuel, food, clothing, medi­

cines, and supplies among the inhaDitants of the state and account to 
the commissioner of revenue for funds received for the property;

(4) to make compensation for the property seized, taken, or con­
demned on the basis described in AS 26.20.045;

(5) to perform and exercise other functions, powers, and duties that 
are considered necessary to promote and secure the safety and protec­
tion of the civilian population. (§ 7 ch 131 SLA 1951)

Revisor's notes. — The term "commis- 1990 because the office of state treasurer 
sioner of revenue" was substituted for does not exist.
"state treasurer" in (3) of this section in

Chapter 23. Disasters.
Article

1. Alaska Disaster Act (§§ 26.23.020, 26.23.025, 26.23.040 — 26.23.C60, 26.23.080,
26.23.090, 26.23.110, 26.23.190, 26.23.195, 26.23.210, 26.23.215, 26.23.230)

2. Disaster Relief Fund (§ 26.23.300)
3. Fuel Emergency (§ 26.23.400)
4. General Provisions (§ 26.23.900)
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§ 26.23.020 M il it a r y  A f f a ir s  a n d  V e t e r a n s

Article 1. Alaska Disaster Act.

§ 26.23.020

Section
20. The governor and disaster emergen­

cies
25. The legislature and disaster emer­

gencies
40. Duties of the Alaska division of 

emergency services
50. Financing
60. Local and interjurisdictional disaster 

agencies and services
80. Disaster loans

Section
90. Grants to disaster victims 

110. Debris and wreckage removal in di­
saster emergency or mnjor disaster 

190. Emergency powers 
195. Discharge response actions 
210. Relationship to civil defense laws 
215. Relationship to other planning stat­

utes
230. [Renumbered)

m

Sec. 26.23.020. The governor and disaster emergencies, 
fa) The governor is responsible for meeting the dangers presented by 
disasters to the state and its people.

(b) The governor may issue orders, proclamations, and regulations 
necessary to carry out the purposes of this chapter, and amend or 
rescind them. These orders, proclamations, and regulations have the 
force of law.

(c) A condition of disaster emergency shall be declared by proclama­
tion of the governor if the governor finds that a disaster has occurred 
or that such an occurrence is imminent or threatened. If the legisla­
ture is not in session when a proclamation is issued, concurrently with 
the issuance of the proclamation, a call shall be issued by the governor 
to convene a special session of the legislature to consider ratification 
of actions taken under this chapter. A call for a special session under 
this section may be cancelled by the unanimous agreement of the 
presiding officers of the senate, house of representatives and the gov­
ernor before the actual convening of the special session. If a special 
session is held, actions taken by the governor under this chapter that 
are not ratified by the legislature within 15 days of its convening ate 
void. The disaster emergency so declared remains in effect until the 
governor finds that the threat or danger has passed or the disaster has 
been dealt with to the extent that emergency conditions no longer 
exist and the governor terminates the disaster emergency by procla­
mation; but a proclamation of disaster emergency does not remain in 
effect for longer than 30 days unless renewed by the legislature. The 
legislature, by concurrent resolution, may terminate a disaster emer­
gency at any time. All proclamations issued under this subsection 
must indicate the nature of the disaster, the area or areas threatened 
or affected, and the conditions that have brought it about or which 
make possible the termination of the disaster emergency.

(d) An order or proclamation issued under this chapter shall be 
disseminated promptly by means calculated to bring its contents to 
the attention of the general public and, unless prevented or impeded 
by circumstances attendant upon the disaster, promptly filed with the
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Alaska division of emergency services, the lieutenant governor, and 
the municipal clerk in the area to which it applies.

(e) A proclamation of a disaster emergency activates the disaster 
response and recovery aspects of the state, local and inteijurisdic- 
tional disaster emergency plans applicable to the political subdivi­
sions or areas in question, and constitutes authority for the deploy­
ment and use of any force to which the plan or plans apply and for use 
or distribution of any supplies, equipment, materials, and facilities 
assembled, stockpiled, or arranged to be made available under this 
chapter or any other provision of law relating to disaster emergency 
response.

(f) During the effective period of a disaster emergency, the governor 
is commander-in-chief of the organized and unorganized militia and of 
all other forces available for emergency duty. The governor may dele­
gate or assign command authority by appropriate orders or regula­
tions.

(g) In addition to any other powers conferred upon the governor by 
law, the governor may, under this chapter,

(1) suspend the provisions of any regulatory statute prescribing 
procedures for the conduct of state business, or the orders or regula­
tions of any state agency, if compliance with the provisions of the 
statute, order, or regulation would prevent, or substantially impede or 
delay, action necessary to cope with the disaster emergency;

(2) use all available resources of the state government and of each 
political subdivision of the state as reasonably necessary to cope with 
the disaster emergency;

(3) transfer personnel or alter the functions of state departments 
and agencies or units of them for the purpose of performing or facili­
tating the performance of disaster emergency services;

(4) subject to any applicable requirements for compensation under 
AS 26.23.160, commandeer or utilize any private property, except for 
all news media other than as specifically provided for in this chapter, 
if the governor considers this necessary to cope with the disaster 
emergency; 9

(5) direct and compel the relocation of all or part of the population 
from any stricken or threatened area in the state, if the governor 
considers relocation necessary for the preservation of life or for other 
disaster mitigation purpose;

(6) prescribe routes, modes of transportation, and destinations in 
connection with necessary relocation;

(7) control ingress to and egress from a disaster area, the movement 
of persons within the area, and the occupancy of premises in it;

'8) suspend or limit the sale, dispensing, or transportation of alco­
holic beverages, firearms, explosives, and combustibles;

(9) make provisions for the availability and use of temporary emer­
gency housing;
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(10) allocate or redistribute food, water, fuel, or clothing; and
(11) use money from the oil and hazardous substance release re­

sponse fund, established by AS 46.08.010, to respond to a declared 
disaster emergency related to an oil or hazardous substance discharge. 
l§ 3 ch 104 SLA 1977; am § 1 ch 190 SLA 1990)

Effect of am endm ents. — The 1990 
amendment added pa/agraph (g)(ll).

Sec. 26.23.025. The legislature and disaster emergencies.
(a) The provisions of this section apply when the governor declares a 
condition of disaster emergency under AS 26.23.020(c) and in response 
to the disaster the governor proposes to expend

(1) more than $1,000,000 of the assets of the disaster relief fund 
under AS 26.23.300(b);

(2) more than $500,000 of the assets of the disaster relief fund un­
der AS 26.23.300(c); or

(3) an amount from the disaster relief fund that exceeds the unallo­
cated balance of the fund.

(b) When the governor declares a condition of disaster emergency 
while the legislature is in session, concurrently with the issuance of 
the proclamation the governor shall prepare and deliver to the presid­
ing officers of the legislature and to the persons who chair the finance 
committees in each house of the legislature

(1)a financing plan relating to the source or sources of money 
available from sources identified in AS 26.23.050(b) that the governor 
proposes to use to cope with the disaster; or

(2) a supplemental appropriation to provide money necessary to 
cope with the disaster.

(c) When the governor declares a condition of disaster emergency 
while the legislature is not in session, concurrently with the issuance 
of the disaster emergency proclamation the governor shall

(1) convene a special session of the legislature under this subsection 
within five days unless the presiding officers of both the house of 
representatives and the senate agree that a special session should not 
be convened and so advise the governor in writing; and

(2) prepare and deliver to the presiding officers of the legislature 
and to the persons who chair the finance committees in each house of 
the legislature

(A) a financing plan relating to the source or sources of money 
available from sources identified in AS 26.23.050(b) that the governor 
proposes to use to cope with the disaster; or

(B) a supplemental appropriation to provide money necessary to 
cope with the disaster.

(d) If the declaration of a disaster emergency occurs while the legis­
lature is in session, or if a special session is held, actions taken by the



§ 26.23.040 A laska S ta tu te s  Supplem ent § 26.23.040

governor under this chapter that are not ratified by a concurrent 
resolution adopted during that session are void.

(e) If the legislature does not convene in special session under (cKl) 
of this section, the governor may act under this chapter in a manner 
that is consistent with the financing plan submitted.

(0 The legislature, by concurrent resolution, may terminate a di­
saster emergency at any time. (§ 2 ch 178 SLA 1990)

Effective dates. — Section 2, ch. 178,
SLA 1990, which enacted this section took 
effect on September 19, 1990,

Sec, 26.23.040. Duties of the Alaska division of emergency 
services, (a) The Alaska division of emergency services shall prepare 
and maintain a state emergency plan and keep it current. The plan 
may include provisions for

(1) prevention and minimization of injury and damage caused by 
disasters;

(2) prompt and effective response to disasters;
(3) emergency relief; •
(4) identification of geographical areas, municipalities, cities or vil­

lages especially vulnerable to a disaster;
(5) recommendations for
(A) zoning, building, and other land use controls;
(B) safety measures for securing mobile homes or other nonperma­

nent or semi-permanent structures; and
(C) other preventive and preparedness measures designed to elimi­

nate or reduce disasters or their impact;
(6) assistance to local officials in designing local emergency action 

plans;
(7) authorization and procedures for the construction of temporary 

works designed to protect against or mitigate danger, damage, or loss 
from a disaster;

(8) organization of manpower and chains of command;
(9) coordination of federal, state, and local disaster activities;
(10) coordination of the state emergency plan with the disaster 

plans of the federal government; and
(11) other matters necessary to carry out the purposes of this chap­

ter.
(b) The Alaska division of emergency services shall play an integral 

part in the development and revision of local and inteijurisdictional 
disaster plans prepared under AS 26.23.060. To this end, it may em­
ploy or otherwise secure the services of professional and technical 
personnel capable of providing expert assistance to political subdivi­
sions, their disaster agencies, and inteijurisdictional planning and 
disaster agencies. These personnel shall consult with political subdivi­
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sions and agencies on a regulur basis and shall make Held examina­
tions of the areas, circumstances, and conditions to which particular 
local and inteijurisdictional disaster plans are intended to upply and 
may suggest or require revisions.

(c) In preparing and maintaining the state emergency plan, the 
Alaska division of emergency services shall seek the advice and assis­
tance of local government, business, labor, industry, agriculture, civic 
and volunteer organizations and community leaders. In advising local 
and inteijurisdictional agencies, the office shall encourage them also 
to seek advice from these sources.

(d) The state emergency plan or any part of it may be incorporated 
in regulations or orders of the Alaska division of emergency services. 
Regulations and orders of the Alaska division of emergency services 
have the force and effect of law.

(e) The Alaska division of emergency services shall
(1) determine requirements of the state and its political subdivi­

sions for food, clothing, and other necessities in the event of a disaster 
emergency;

(2) procure and pre-position supplies, medicines, materials, and 
equipment;

(3) adopt standards and requirements for local and interjurisdic- 
tional disaster plans;

(4) periodically review local and inteijurisdictional disaster plans;
(5) establish and operate, or assist political subdivisions, their di­

saster agencies, and inteijurisdictional disaster agencies to establish 
and operate, training programs;

(6) plan and make arrangements for the availability and use of any 
private facilities, services, and property and, if necessary and if in fact 
used, provide for payment for use under terms and conditions agreed 
upon by the parties;

(7) establish a register of persons with types of training and skills 
important in disaster prevention, preparedness, response, and recov­
ery;

(8) prepare, for issuance by the governor, orders, proclamations, 
and regulations as necessary or appropriate in coping with disasters;

(9) cooperate with the federal government and any public or private 
agency or entity in achieving any purpose of this chapter and in im­
plementing programs for disaster prevention, preparedness, response 
and recovery;

(10) develop and carry out procedures and policies to effectively 
employ disaster relief' funds made available by the governor’s author­
ity or by special legislative action; these procedures shall include ap 
plication and documentation by disaster victims or applicants, review, 
verification and funding approval, and processing of appeals;

(11) do other things necessary or proper for the implementation of 
this chapter. (§ 3 ch 104 SLA 1977; am 3, 4 ch 178 SLA 1990)
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§ 26.23.050 Alaska Statutes Supplement § 26.23.060

Effect o f am endm ents. — The 1990 
amendment, in subsection (a), made sty­
listic changes in paragraph (5), deleted 
former paragraph (8) relating to prepara­
tion and distribution of catalogs or ex­
tracts listing assistance programs, and re­
designated former paragraphs (9) through
(12) as present paragraphs (8) through 
(11); and in subsection (e), deleted former 
paragraph (5) relating to provision for mo­

bile support units, deleted former para 
graph (7) relating to surveys, deleted for 
mer paragraph (10) relating to registra 
tion of certain equipment and housing, re 
designated former paragraphs (6), (8), (9) 
and (11) through (14) as present para 
graphs (5) through (11), and deleted "an( 
public information" following "training' 
in present paragraph (5).

Sec. 26.23.050. Financing, (a) It is the intent of the legislature, 
and declared to be the policy of the state, that funds to meet disaster 
emergencies will always be available.

(b) Whenever, and to the extent that, money is needed to cope with 
a disaster, the first recourse shall be to money regularly appropriated 
to state and local agencies. The second recourse shall be to money 
available in the disaster relief fund or, for oil or hazardous substances 
discharges, the oil and hazardous substance release response fund, as 
the governor determines appropriate. If money available from these 
sources is insufficient, and if the governor finds that other sources of 
money to cope with the disaster are not available or are insufficient, 
the governor may, notwithstanding the limitations imposed by AS 
37.07.080(e),

(1) transfer and spend money appropriated for other purposes; or
(2) borrow money for a term not to exceed two years.
(c) Nothing in this section limits the governor’s authority to apply 

for, receive, administer, and spend grants, gifts, or payments from any 
source, to aid in disaster prevention, preparedness, response, or recov­
ery. (§ 3 ch 104 SLA 1977; am § 3 ch 59 SLA 1986; am § 5 ch 178 
SLA 1990; am § 2 ch 190 SLA 1990)

Effect of am endm ents. — The first from the United States government or
1990 amendment, in subsection (b), sub- other public or private sources for a term
stituted "money" for "funds' in the first not to exceed two years" a t the end of the
and second sentences and substituted the third sentence,
language beginning "the limitations im- The second 1990 amendment, in the sec- 

any Im itation imposed by AS oncj sentence of subsection (b), inserted
37.07.080(e) transfer and spend money « for oil or hazardous substances dis­
appropriated for other purposes or, m situ- eh .. and ..the governor determines".
ntions involving natural disasters, borrow

Sec. 26.23.060. Local and interjurisdictional disaster agencies 
and services, (a) Each political subdivision in the state is within the 
jurisdiction of, and shall be served by, the Alaska division of emer­
gency services. A municipality also may be served by a local or inter­
jurisdictional agency responsible for disaster preparedness and coordi­
nation of response.

(b) Each borough may maintain a disaster agency, or participate in 
a local or inteijurisdictional disaster agency which, except as other-
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M il it a r y  A f f a ir s  a n d  V e t e r a n s § 26.23.080

wise provided in this chapter, has jurisdiction over and serves the 
entire borough.

(c) Each political subdivision that does not have a disaster agency 
and has not made arrangements to secure or participate in the ser­
vices of a disaster agency shall designate a liaison officer to facilitate 
the cooperation and protection of that political subdivision in the work 
of disaster prevention, preparedness, response, and recovery.

(d) The principal executive officer of each political subdivision in 
the state shall notify the Alaska division of emergency services of the 
manner in which the political subdivision is providing or securing 
disaster planning and intends to provide or secure emergency ser­
vices, identify the person who heads the agency from which the ser­
vices are or will be obtained, and furnish additional information relat­
ing to the services as the Alaska division of emergency services re­
quires.

(e) Each local and inteijurisdictional agency shall prepare and keep 
current a local or inteijurisdictional disaster emergency plan for its

(f) The local or inteijurisdictional disaster agency, as the case may 
be, shall prepare and distribute to all appropriate officials in written 
form a clear and complete statement of the emergency responsibilities 
of all local agencies and officials. (§ 3 ch 104 SLA 1977; am §§ 6, 7 ch 
178 SLA 1990)

Effect o f am endm ents. — The 1990 
amendment substituted "A municipality" 
for "An incorporated municipality” a t the

beginning of the second sentence of sub­
section (a) and substituted "political sub­
division" for "city" in subsection (c).

Sec. 26.23.080. D isaster loans. Whenever, at the request of the 
governor, the President has declared a major disaster to exist in this 
state, the governor may

(1) upon the governor’s determination that a political subdivision of 
the state will suffer a substantial loss of tax and other revenue from 
the disaster and has demonstrated a need for financial assistance to 
perform its governmental functions, apply to the federal government, 
on behalf of the political subdivision, for a loan; the governor may 
receive and disburse the proceeds of any approved loan to any appli­
cant political subdivision;

(2) determine the amount needed by any applicant political subdivi­
sion to restore or resume its governmental functions, and to certify the 
amount to the federal government;

(3) recommend to the federal government, based upon review by the 
governor, the cancellation of all or any part of repayment when, for 
the first three full fiscal years following the major disaster, the reve­
nue of the political subdivision is insufficient to meet its operating 
expenses, including additional disaster-related expenses of a munici-
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§ 26.23.090 A laska S ta tu te s  Supplem ent § 26.23.090
pal operation character. (§ 3 ch 104 S L A  1977; a m  § 8 ch 178 S L A  

1990)

Effect o f am endm ents. — The 1990 the section and deleted a provision a t the
amendment substituted "political subdivi- end of paragraph (2) limiting the applica-
sion" for "local government" throughout tion amount.

Sec. 26.23.090. Grants to disaster victims, (a) When e v e r  the 

President, at the request of the governor, has declared a major disas­

ter to exist in this state, the governor m a y

(1) upon the governor’s determination that financial assistance is 

essential to meet disaster-related necessary expenses or serious needs 

of individuals or families adversely affected by a major disaster that 

cannot be otherwise adequately met from other m eans of assistance, 

accept a grant by the federal government to fund that financial assis­

tance, subject to the terms and conditions that m a y  be imposed upon 

the grant;

(2) enter into an agreement with the federal government, or any 

officer or agency of it, pledging the state to participate in the funding 

of the financial assistance authorized in (1) of this subsection, in an 

amount not to exceed 25 per cent of the assistance and, if state funds 

are not otherwise available to the governor, to accept an advance of 

the state’s share from the federal government to be repaid w h e n  the 

state is able to do so.

(b) The governor is authorized to m a k e  financial grants to an indi­

vidual or family to meet disaster-related necessary expenses or seri­

ous needs of individuals or families adversely affected by the disaster 

that cannot otherwise adequately be m e t  from other m e a n s  of assis­

tance. T he governor m a y  m a k e  a grant to an individual and family 

under this subsection as follows:

(1) w h e n  the President declares a major disaster, the governor m a y  

m a k e  a grant of an a mo u n t  whose total of federal and state shares 

does not exceed the m a x i m u m  amount authorized by 42 U.S.C. 5178(0 

for grants payable to individuals and families;

(2) w h e n  the President does not declare a major disaster but the 

governor declares a disaster emergency, the governor m a y  m a k e  a 

grant of an amo u n t  not to exceed $5,000.

(c) [Repealed, § 18 ch 178 SLA  1990 .] (§ 3 ch 104 S L A  1977; a m  

§§ 9, 18 ch 178 S L A  1990)

Effect of am endm ents. — The 1990 snster” in the first sentence of subsection
amendment deleted "the total of federal (b); added the second sentence of subsec-
and state shares not to exceed $5,000” lol- tion (b); and repealed subsection (c). which
lowing "financial grunts" and "in any sin- penalized fraudulent or wilful misstate-
gle major disaster declared by the presi- men Is of fact in connection with financial 
dent following individual or family and assistance applications, 
substituted "the disaster" for "a major di-

2 2
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Sec. 26.23.110. Debris and wreckage removal in disaster 
emergency or major disaster, (a) W h e n  the governor has declared a 
disaster emergency, or the President, at the request of the governor, 
has declared a major disaster or emergency to exist in this state, the 

governor m a y

'II through the use of state agencies, clear from publicly or pri­

vately owned land or water, debris and wreckage that m a y  threaten 

public health, safety, or property;

12) apply for and accept funds from the federal government and use 

those funds to m a k e  grants to a political subdivision for the purpose of 

removing debris or wreckage from publicly or privately o w n e d  land or 

water.

<b) Authority under (a)(1) of this section m a y  not be exercised u n­

less the affected political subdivision, corporation, organization, or 

individual unconditionally authorizes the removal of the debris or 

wreckage from public and private property and, in the case of removal 

of debris or wreckage from private property, first agrees to indemnify 

the state government against claims arising from the removal. (§ 3 ch 

104 S L A  1977; a m  §§ 10, 11 ch 178 S L A  1990)

Effect of am endm ents. — The 1990 
amendment substituted "a political subdi­
vision" for "any local government" in

paragraph (a)(2) and "political subdivi­
sion" for "local government" in subsection 
(b).

Sec. 26.23.190. E m e r g e n c y  powers, (a) If entry is reasonably 

necessary to actually alleviate or prevent the disaster, all persons 

authorized to carry out emergency measures directed under the provi­

sions of A S  26.23.010 —  26.23.220 shall be accorded free access to all 

public and private land and public buildings within the areas speci- 

tied, and are authorized to enter th e m  and to perform work and take 

measures that are appropriate withoyt the consent of the owners of 

the land or buildings.

(b) W h e n  performing responsibilities assigned to it under an inci­

dent c o m m a n d  system established under this chapter, A S  46.04.200 —  

46.04.210, or A S  46.13, the Alaska division of emergency services 

may, in a situation involving an actual or imminent discharge of oil or 

a hazardous substance, issue an order directin^pc-rsons and govern­

mental agencies to take action the division believes necessary to carry 

out its assigned responsibilities. (§ 3 ch 104 S L A  1977; a m  § 3 ch 190 

S L A  1990)

Revisor's notes. — In 1390, in this see- Effect of am endm ents. — The 1990
tion a reference to AS 26.23.010 — umendment added subsection ibl.
26 23.220 was substituted for "this chap­
ter" to reflect the enactment of Articles 2 
and 3 by ch. 178, SLA 1990.
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§ 26.23.195 A laska S ta tu te s  Supplem ent § 26.23.215
Sec. 26.23.195. Discharge response actions, (a) T h e  Alaska di­

vision of emergency services shall perform the responsibilities as­

signed to it under an incident c o m m a n d  system established under this 

chapter, A S  46.04.200 —  46.04.210, or A S  46.13 in a state response to 

a release or threatened release of oil or a hazardous substance.

(b) T h e  Alaska division of emergency services m a y  contract with 

persons to provide personnel, including m e m b e r s  of the er ergency 

response corps, to assist the m  with a nongovernmental response to a 

release or threatened release of oil oi a hazardous substance.

(c) Within the limit of appropriations m a d e  specifically for the pur­

pose, the Alaska division of emergency services m a y  assist persons 

with mobilization of personnel and resources, communications, trans­

portation planning, and other logistics involved in a nongovernmental 

response to a release or threatened release of oil or a hazardous sub­

stance w h e n  to do so would be consistent with the duties assigned to it 

under an incident c o m m a n d  system established under this chapter, 

A S  46.04.200 —  46.04.210, or A S  46.13. (§ 4 ch 190 S L A  1990)

Effective dates. — Section 4, ch. 190,
SLA 1990, which enacted this section, 
took effect on September 24, 1990.

Sec. 26.23.210. Relationship to civil defense laws, (a) A S  26.20 

(civil defense) applies to preparedness, response, and recovery from 

disasters caused by e n e m y  attack and other hostile military or para­

military action.

(b) The provisions of this chapter, other than A S  26.23.130, apply to 

preparedness, response, and recovery in cases of natural and man- 

m a d e  disasters other than disasters listed in (a) of this section. (§ 3 ch 

104 S L A  1977; a m  § 12 ch 178 S L A  1990)

Effect o f am endm ents. — The 1990 tion (b), deleted "nonmilitary” before
amendment divided the section into sub- "manmade" and added "other than disas-
sections; made a stylistic change a t the ters listed in (a) of this section" a t the end.
beginning of subsection (a); and in subsec-

Sec. 26.23.215. Relationship to other planning statutes. T o  the 

extent that the state emergency plan, inteijurisdictional plans, and 

local plans prepared under this chapter relate to action required to 

avert d a m a g e  frcm a release of oil or a hazardous substance, the plans 

must be substantially equivalent in relevant respects to the local 

emergency plans prepared under A S  46.13 and the state and regional 

master plans prepared by the Department of Environmental Conser­

vation under A S  46.04.200 —  46.04.210, use the sam e  incident c o m­

m a n d  systems used in those plans, and be approved by the Alaska 

State Emergency Response Commission under A S  46.13.045. (§ 5 ch 

190 S L A  1990)
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Sec. 26.23.300. Disaster relief fund, (a) There is in the Office of 
the Governor a disaster relief fund. The Department of Revenue is 

custodian of the fund.

(b) Subject to the restrictions of (d) of this section, the governor 

may, without additional legislative authorization, expend not more 

than $1,000,000 of the assets of the disaster relief fund for the follow­

ing purposes:

(1) to implement provisions of law relating to disaster relief in the 

case of a disaster;

(2) to alleviate the effects of a disaster by m a k i n g  grants or loans to 

persons or political subdivisions on terms the governor considers ap­

propriate or by other means the governor considers appropriate.

(c) Subject to the restrictions of (d) of this section, the governor 

may, without additional legislative authorization, expend during a 

fiscal year not more than $500,000 of the assets of the disaster relief 
fund to prevent or minimize the effects of an event that occurs in the 

state and that, in the determination of the governor, poses a direct and 

imminent threat of a disaster of sufficient magnitude and severity to 

justify state action.

(d) T h e  governor shall present to the legislature an annual account­

ing of m o n e y  expended from the disaster relief fund.

(e) T h e  governor shall adopt regulations to carry out the provisions 

of this section. (§ 17 ch 178 S L A  1990)

Effective dates. — Section 17, ch. 178,
SLA 1990, which enacted this section, 
took effect on September 19, 1990.

Article 3. Fuel Emergency.
Section
•100. Fuel emergency fund

25



§ 26.23.400 A la sk a  S t a t u t e s  S u p p l e m e n t § 26.23.900
Sec. 26.23.400. Fuel emergency fund. There is established in the 

Office of the Governor the fuel emergency fund. When the governor 
determines that a shortage of fuel is sufficiently severe to justify state 
assistance, the governor may make a grant from the fuel emergency 
fund to a political subdivision to purchase emergency supplies of fuel. 
(§ 17 ch 178 SLA 1990)

Effective dates. — Section 17. ch. 178, 
SLA 1990, which enacted this section, 
took effect on September 19, 1990.

Article 4. General Provisions.
Section 
900. Definitions

Sec. 26.23.900. Definitions. In this chapter
(1) "disaster” means the occurrence or imminent threat of wide­

spread or severe damage, injury, or loss of life or property resulting 
from a natural or man-made cause, including

(A) fire, flood, earthquake, landslide, mudslide, avalanche, wind- 
driven water, weather condition, tsunami, volcanic activity, epidemic, 
air contamination, blight, infestation, explosion, riot, or shortage of 
food, water, fuel, or clothing;

(B) the release of oil or a hazardous substance, if the release re­
quires prompt action to avert environmental danger or damage; and

(C) equipment failure, if the failure is not a predictably frequent or 
recurring event or preventable by adequate equipment maintenance 
or operation;

(2) "disaster emergency” means the condition declared by procla­
mation of the governor or declared by the principal executive officer of 
a political subdivision to designate the imminence or occurrence of a 
disaster;

(3) "emergency” has the meaning given in 42 U.S.C. 5122;
(4) "major disaster” has the meaning given in 42 U.S.C. 5122;
(5) "political subdivision” means
(A) a municipality;
(B) an unincorporated village; or
(C) another unit of local government;
(6) "temporary housing” has the meaning given in the federal Di­

saster Relief Act as amended;
(7) "unorganized militia” means all persons comprising that compo­

nent of the militia of the state, as described in AS 26 05.010. (§ 3 ch 
104 SLA 1977; am § 49 ch 74 SLA 1985; am § 4 ch 59 SLA 1986; am 
§ 2 ch 5 SLA 1987; am §§ 13 —  16 ch 178 SLA 1990)
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CS FOR SPONSOR SUBSTITUTE FOR SENATE B ILL NO. 25 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION
BY
Offered:
Referred:

Sponsor(s): S E N A T O R S  Z H A R O F F ,  Sturgulewski

A BILL 
FOR AN ACT ENTITLED

1 "An Act concerning the exercise of authority by and the recovery of damages by the state
2 and its municipalities and villages in matters relating to environmental conservation, and
3 relating to the liability of villages for environmental response actions and to state assistance
4 to municipalities and villages for expenses for prevention and abatement of environmental
5 degradation; and providing for an effective date."

6 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
7 * Section 1. AS 29.35.020(b) is amended to read:
8 (b) A municipality may adopt an ordinance to exercise a power authorized bv this
9 subsection [PROTECT ITS WATER SUPPLY  AND WATERSHED,] and may enforce the

10 ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may
11 be exercised inside the boundaries o f  another municipality, the approval o f  the other municipality
12 must be given by ordinance, and before a power authorized bv this subsection mav he
13 exercised inside a village, the governing bodv o f  the municipality shall notify and consult

-1.
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1 with the village council concerning the proposed exercise of the power. A municipality
2 intending to exercise its authority under this subsection shall act bv ordinance, and mav
3 adopt an ordinance under this subsection to
4 (1) protect its water supply and watershed: or
5 (2) contain, clean up, or prevent the release or threatened release of oil or
6 a hazardous substance that mav pose an imminent o r substantial threat to persons.
7 property, or natural resources within the municipaiitv’s boundaries; however, this
8 paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
9 to regulate exploration, development, production, or transportation o f oil, gas, or minerals

10 in a manner inconsistent with the state’s management of those resources^when the state is
11 the owner of the land, tideland, or submerged landJ the ordinance adopted must be consis-
12 tent with a regional master plan for the region in which the municipality is located if a plan
13 has been prepared bv the Department of Environmental Conservation under AS 46.04.210;
14 in this paragraph, "natural resources" has the meaning given in AS 46.03.826.
15 * Sec. 2. AS 29.35.020 is amended by adding a new subsection to read:
16 (e) In this section, "village''
17 (A) means the area within a five-mile radius o f the village post office or,
18 if there is no post office, another site designated by the commissioner;
19 (B) does not include an area described in (A) of this paragraph that is
20 within a city or another village.
21 * Sec. 3. AS 29.35.200 is amended by adding a new subsection to read:
22 (d) A first class borough that exercises power necessary to contain, clean up, or prevent
23 a release or threatened release of oil or a hazardous substance, and exercise a power granted to
24 a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
25 that is consistent with a regional master plan for the region in which the borough is located if
26 a plan has been prepared by the Department of Environmental Conservation under AS 46.04.210.
27 * Sec. 4. AS 29.35.210(a) is amended by adding a new paragraph to read:
28 (13) contain, clean up, or prevent a release or threatened release of oil or a
29 hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
30 or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is
31 consistent with a regional master plan for the region in which the borough is located if a plan
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J. has been prepared by the Department of Environmental Conservation under AS 46.04.210.
2 * Sec. S. AS 29.35.220 is amended by adding a new subsection to read:
3 (e) A third class borough may by ordinance exercise power necessary to contain, clean
4 up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a
5 power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
6 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
7 exercise its authority under this subsection in a manner that is consistent with a regional master
8 plan for the region in which the borough is located if a plan has been prepared by the
9 Department of Environmental Conservation under AS 46 04.210.

10 * Sec. 6. AS 29.60 is amended by adding new sections to read:
11 ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL
12 IMPACT ASSISTANCE.
13 Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that
14 a major release o f oil or hazardous substances into the environment presents a real and substantial
15 threat to the economy and public welfare o f the municipalities and villages that are affected by
16 the release and the resultant activities to contain and clean up the release.
17 (b) The legislature concludes that it is in the best interest o f the state and its ciuzens to
18 provide a readily available fund for the payment of the expenses incurred by municipalities and
19 villages to mitigate the social and economic effects that arise out of a major release of oil or
20 hazardous substances and resultant cleanup activities.
21 (c) It is the intent of the legislature and declared to be the public policy o f the state that
22 money to defray the cost of social and economic effects on municipalities and villages arising
23 from a major release of oil or a hazardous substance and resultant cleanup activities and to pay
24 for efforts to abate that major release will be immediately available upon the declaration by- the
25 governor of a disaster emergency relating to the release, 'j't, . I f A *
26 Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, ( a ? I f  a releaseTfcr*
27 oil or a hazardous substance has been proclaimed a disaster emergency by the governor under
28 AS 26.23.020, the commissioner may use money from the oil and hazardous substance release
29 response fund to make grants to a municipality or village that is affected by the release or by the
30 response to the release and that demonstrates that the release or response to the release involves
31 extraordinary expenditures that are beyond the reasonable capability of the municipality or village
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1 to meet from the municipality’s or village’s current revenue sources.
2 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
3 subject to agreement with the commissioner o f environmental conservation as to the amount of
4 money in the fund that may be used by the department to make grants, the commissioner may
5 expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
6 reserve or o f the unrestricted balance of the fund for grants authorized under this section. If the
7 commissioner and the commissioner of environmental conservation do not agree on the amount
8 of money in the fund that may be used by the department to make grants under AS 29.60.500 -
9 29.60.599, the governor shall make the determination.

10 (c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer o f money
11 between appropriations, when the commissioner and the commissioner o f environmental
12 conservation have agreed to the amount o f money in the fund that may be used by the
13 department to make grants, or when that determination has been made by the governor, the
14 commissioner o f environmental conservation shall promptly transfer that amount to the
15 department for use under AS 29.60.500 - 29.60.599.
16 (d) For money that has been transferred under (c) o f this section, if within any one-year
17 period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
18 29.60.599, the commissioner shall, at the direction of the governor or the request of the
19 commissioner o f environmental conservation, return the unexpended amount transferred under
20 (c) o f this section to the fund.
21 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
22 under AS 29.60.510 may be made only
23 (1) for a service, including all incidental administrative costs related to the
24 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
25 containment, or removal o f oil or a hazardous substance and that relates to
26 (A) subsistence resource protection to ensure the continued viability o f
27 fish, wildlife, and other resources on which the residents of the municipality or village
28 rely for subsistence needs;
29 (B) alleviation or mitigation o f adverse social or cultural effects;
30 (C) public health and welfare needs, including hospital, clinic, and
31 emergency medical services; alcohol, drug abuse, and mental health services; family
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1 support services; and the operation of waste disposal systems and water quality
2 improvement systems;
3 (D) public safety needs, including police protection, search and rescue, and
4 fire protection;
5 (E) public utility needs, including the operation o f electric generating
6 plants and distribution systems, wSter supply systems, telephone systems, and fuel
7 distribution systems;
8 (F) housing and office needs;
9 (G) transportation needs;

10 (H) public administration needs, including the value o f the time o f staff
11 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
12 remove oil or a hazardous substance; and
13 (I) planning needs, including the value o f the time o f staff and
14 administrative personnel necessary to coordinate efforts with other governments to
15 prevent, abate, contain, and remove oil or a hazardous substance; and
16 (2) to compensate the municipality or village for
17 (A) the reduction o f revenue attributable to the release o f the oil or
18 hazardous substance; and
19 (B) the costs o f projects or activities that are delayed or lost because of
20 the efforts of the municipality or village responding to the release or associated with the
21 containment or cleanup of oil or the hazardous substance. i
22 (b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may . /
23 not be used for a capital improvement, as that term is defined by AS 46.08.900(1)./^ ygw
24 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
25 determining whether an expenditure or proposed expenditure by a municipality or village is
26 eligible for a grant under AS 29.60.510, the department shall consider
27 (1) the degree to which the effect on the municipality or village is directly caused
28 by the oil or hazardous substance release or the response to the release;
29 (2) the availability of money to the recipient from other sources that can meet the
30 costs of providing the functions or services; and •
31 (3) the severity of the effect addressed in the grant application.
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(b) The department may reject an application for a gran: under AS 29.60.510 or approve 
an application for a grant in an amount that is less than the amount requested by a municipality 
or village if the department determines that payment of the amount requested is not warranted 
under (a) of this section.

(c) The department shall adopt, by regulation, criteria by which to rank all or a portion 
o f applications for the purpose of establishing the priority order of awarding grants if money 
requeste j  by eligible municipalities and villages under this section exceeds the amount available. 
The criteria must be based on the elements set out in (a) of this section. If the total amount of 
money requested by eligible n jnicipalities and villages under this section exceeds the amount 
available, die department shall rank applications for the purpose of establishing the priority order 
o f awarding grants in accordance with the regulations.

Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES. A 
municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates 
or to retire its existing bonded indebtedness

Sec. 29.60.550. RECORDS. The department shall maintain records showing the income 
and expenses of grants made under AS 29.60.510, and shall develop procedures governing the 
expenditure of, and accounting for, money expended.

Sec. 29.60.560. REPORT TO THE LEGISLATURE. The commissioner shall submit a 
report to the legislature not'Tafer̂  than the 10th day follptfur.g the convening of each regular 
session of the legislature. The report may include iriformation considered significant by the 
commissioner but must include ^  ^ ^

(1) the amount of money friended under AS 29.60.510 during the preceding 
fiscal year; and

(2) a detailed sumjpary of department actiVki§sjn administering the grant pr-ogra 
during the preceding* fiscgLyear.

Sec. 29.60.570. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each

WORK DRAFT WORK DRAFT WORK DRAFT
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disaster emergency declared by the governor under AS 26.21020 based on a release o f oil or a 
hazardous substance, the commissioned after consulting with and securing the written approval
o f the attorney general, shall

(1) make an assessment of the social and economic effects of the release of the 
oil or hazardous substance;
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1 (2) develop a plan to
2 (A) recover the cost o f release-related expenditures; and
3 (B) mitigate the social and economic effects of the release of the oil or
4 hazardous substance on the municipalities, the villages, and the region in which the
5 discharge occurs;
6 (b) The commissioner may make the assessment and plans required by (a) of this section
7 by
8 (1) using staff o f the department;
9 (2) contracting with a municipality or other entity; or

10 (3) authorizing a municipality or other entity to perform that work and supporting
11 that effort by a grant.
12 (c) Only one assessment and one plan may be completed under this section for e$ch
13 declaration o f a disaster emergency. cav/Svj
14 (d) The commissioner may pay the costs of the assessment^|md^plan^from money
15 available in the fund. , Y ^ CKrt̂  v0/
16 Sec. 29.60.580. REGULATIONS. The commissioner and the commissioner o f
17 environmental conservation shall jointly develop and adopt regulations that are necessary to
18 implement the purposes of AS 29.60.500 - 29.60.599.
19 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,
20 (1) "containment and cleanup" has the meaning given in AS 46.08.900;
21 (2) "disaster emergency" means a disaster declared by the governor under
22 AS 26.23.020;
23 (3) "fund" means the oil and hazardous substance release response fund
24 established by AS 46.08.010;
25 (4) "hazardous substance," "oil," and "release" have the meanings given in
26 AS 46.08.900;
27 (5) "service"
28 (A) means a function performed or service provided by a municipality
29 under a duty or power authorized by this title or by another provision of law authorizing
30 « a municipality to perform functions or provide services, or a comparable function
31 performed or service provided by a village;
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1 (B) includes functions not previously performed and services not
2 previously provided by the municipality or village;
3 (6) "village" means each of the following in the unorganized borough or within
4 a borough if the power, function, or service for which a grant application is submitted under
5 AS 29.60.500 - 29.60.599 is not exercised or provided by the borough on an areawide or
6 nonareawide basis at the time the grant application is submitted, if the village has irrevocably
7 waived, in a form approved by the Department of Law, any claim o f sovereign immunity that
8 might arise in connection with the use of grant money under this chapter, and if the village has
9 (A) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian

10 Reorganization Act);
11 (B) a traditional village council recognized by the United States as eligible
12 for federal aid to Indians; or
13 (C) a council recognized by the commissioner under regulations adopted
14 by the department to determine and give official recognition o f village entities under
15 AS 44.47.150(b).
16 * Sec. 7. AS 46.03.760(e) is amended to read:
17 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes
18 or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
19 action brought under AS 46.03.822, for the full amount of actual damages caused to the state by
20 the violation, including
21 ( j j  direct and indirect costs associated with the abatement, containment, or
22 removal o f the pollutant^
23 (2) [,) restoration of the environment to its former state:
24 (3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emergency
25 first response advances and reimbursements under AS 46.08.070(c): [,] and
26 (4 ) all incidental administrative costs.
27 * Sec. 8. AS 46.03.822(a) is amended to read:
28 (a) Notwithstanding any other provision or rule of law and subject only to the defenses

429 set out in (b) of this section and the exception set out in (i) of this section, the following persons
30 are strictly liable, jointly and severally, for damages to persons or property, whether public or
31 private, including damage to the natural resources of the state or municipality, [AND) for the

I
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1 costs o f response, containment, removal, or remedial action incurred by the state, [OR] a munic-
2 ipality, or a village, and for the additional costs of a function or service, including
3 administrative expenses for the incremental costs of providing the function or service, that
4 are incurred bv the state, a municipality, or a villaue, and the costs of projects or activities
5 that are delaved or lost because of the efforts of the state, the municipality, or the village,
6 resulting from an unpermitted release o f a hazardous substance or, with rcspeci to response costs,
7 the substantial threat o f an unpermitted release o f a hazardous substance:
8 (1) the owner of, and the person having control over, the hazardous substance at
9 the time o f the release or threatened release; this paragraph does not apply to a consumer product

10 in consumer use;
11 (2) the owner and the operator of a vessel or facility, from which there is a
12 release, or a threatened release that causes the incurrence of response costs, o f a hazardous
13 substance;
14 (3) any person who at the time o f disposal of any hazardous substance owned or
15 operated any facility or vessel at which the hazardous substances were disposed of, from which
16 there is a release, or a threatened release that causes the incurrence o f response costs, o f a
17 hazardous substance;
18 (4) any person who by contract, agreement, or otherwise arranged for disposal or
19 treatment, or arranged with a transporter for transport for disposal or treatment, o f hazardous
20 substances owned or possessed by the person, other than domestic sewage, or by any other party
21 or entity, at any facility or vessel owned or operated by another party or entity and containing
22 hazardous substances, from which there is a release, or a threatened release that causes the
23 incurrence o f response costs, of a hazardous substance;
24 (5) any person who accepts or accepted any hazardous substances, other than
25 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
26 from which there is a release, or a threatened release that causes the incurrence o f response costs,
27 of a hazardous substance.
28 * Sec. 9. AS 46.03.822(h) is amended to read:
29 (h) The state. [OR] a municipality, or a village is not liable under this section for costs
30 or damages as a result o f actions taken in response to an emergency created by a release or
31 threatened release of a hazardous substance generated by or from a facility or vessel owned by
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1 another person unless the actions taken by the state, the [ORJ municipality, or the village
2 constitute gross negligence or intentional misconduct.
3 * Sec. 10. AS 46.03.900 is amended by adding new paragraphs to read:
4 (35) "service" means a function performed or service provided by the state or by
5 a municipality under a duty or power authorized by AS 29 or other provision o f law authorizing
6 a municipality to perform functions or provide services, or a comparable function performed or
7 service provided by a village; "service" includes functions not previously performed and services
8 not previously provided;
9 (36) "village" means each o f the following in the unorganized borough or within

10 a borough as to a power, function, or service that is not exercised or provided by the borough
11 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
12 by the Department o f Law, any claim of sovereign immunity that might arise under this chapter,
13 and if the village has
14 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
15 Reorganization Act);
16 (B) a traditional village council recognized by the United States as eligible
17 for federal aid to Indians; or
18 (C) a council recognized by the commissioner of community and regional
19 affairs under regulations adopted by the Department o f Community and Regional Affairs
20 to determine and give official recognition of village entities under AS 44.47.150(b).
21 * Sec. 11. AS 46.04.020 is amended by adding a new subsection to read:
22 (0  In fulfilling its responsibilities under (e) o f this section, the department shall consult
23 with the governing bodies of municipalities and villages.
24 * Sec. 12. AS 46.04.900(5) is amended to read:
25 (5) "containment and cleanup" includes all direct and indirect efforts associated
26 with the prevention, abatement, containment or removal of a pollutant, and the restoration o f the
27 environment to its former state; when applied to expenses, the term includes the additional
28 costs of providing a reasonable and appropriate function or service incurred in response to
29 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
30 for the incremental costs of providing the function or service;
31 * Sec. 13. AS 46.04.900 is amended by adding new paragraphs to read:
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1 (20) "service" means a function performed or service provided by the state,
2 including functions not previously performed and services not previously provided by the state;
3 (21) "village" means each o f the following in the unorganized borough or with
4 a borough as to a power, function, or service that is not exercised or provided by the borougli
5 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
6 by the Department of Law, any claim of sovereign immunity that might arise under this chapter,
7 and if the village has
8 (A) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
9 Reorganization Act);

10 (B) a traditional village council recognized by the United States as eligible
11 for federal aid to Indians; or
12 (C) a council recognized by the commissioner o f community and regional
13 affairs under regulations adopted by the Department o f Community and Regional Affairs
14 to determined and give official recognition of village entities under AS 44.47.150(b).
15 * Sec. 14. AS 46.08.040(a) is amended to read:
16 (a) In addition to money in the fund that is transferred to the commissioner of
17 community and regional affairs to make grants under AS 29.60.510 and to pav for impact
18 assessments under AS 29.60.570. the [THE] commissioner of environmental conservation mav
19 use money from the fund to
20 (1) investigate and evaluate the release or threatened release of oil or a hazardous
21 substance, and contain, clean up, and take other necessary action, such as monitoring and
22 assessing, to address a release or threatened release of oil or a hazardous substance that poses
23 an imminent and substantial threat to the public health or welfare, or to the environment;
24 (2) pay all costs incurred to
25 (A) establish and maintain the oil and hazardous substance response office;
26 (B) review oil discharge prevention and contingency plans submitted under
27 AS 46.04.030;
28 (C) conduct training, response exercises, inspections, and tests, in order
29 to verify equipment inventories and ability to prevent and respond to oil and hazardous
30 substance release emergencies, and to undertake other activities intended to verify or
31 establish the preparedness of the state, a municipality, or a party required by
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1 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
2 and
3 (D) verify or establish proof o f financial responsibility required by
4 AS 46.04.040;
5 (3) pay the expenses incurred by the Alaska division o f emergency services for
6 the oil and hazardous substance response corps and the oil and hazardous substance response
7 depots when presented with appropriate documentation by the division;
8 (4) provide matching funds for participation in federal oil discharge cleanup
9 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,

10 Compensation, and Liability Act o f 1980);
11 (5) recover the costs [COST] to the statê  [OR TO] a municipality, or a village
12 o f a containment and cleanup resulting from the release or the threatened release of oil or a
13 hazardous substance;
14 (6) prepare, review, and revise
15 (A) the state’s master oil and hazardous substance discharge prevention
16 and contingency plan required by AS 46.04.200; and
17 (B) a regional master oil and hazardous substance discharge*prevention
18 and contingency plan required by AS 46.04.210; and
19 (7) restore the environment by addressing the effects o f an oil or hazardous
20 substance release.
21 * Sec. 15. AS 46.08.070(c) is amended to read:
22 (c) The department shall [MAY] reimburse a municipality or village for actual expenses,
23 other than normal operating expenses, incurred in the abatement of a release or threatened release
24 and mav advance money to a municipality or village to carry out an emergency first
25 response to a release or threatened release o f oil or a hazardous substance if
26 (1) the municipality or village has entered into an agreement with the
27 commissioner under AS 46.04.020(e) or AS 46.09.020(e); and
28 (2) the commissioner determines that
29 (A ) the expenses to be reimbursed were for a necessary emergency first
30 response to a release or threatened release that, at the time of the release or threatened
31 release, posed an imminent and substantial threat to the public health or welfare, or to

CSSSSB 25( ) -12-
.‘■'•v,’ "-TV-:  j r . - ' !  [ D E L E T E D  T E X ?  B R A C K E T E D ]



1
WORK DRAFT WORK DRAFT WORK DRAFT

1 die environment!
2 (B) the municipality or village has demonstrated a need for financial
3 assistance, and the money to he advanced is necessary to enable the municipality or
4 village to carry out an emergency first response to a release or threatened release
5 that, at the time of the release or threatened release, poses an imminent and
6 substantial threat to the public health or welfare, or to the environment; and
7 (C) containment and cleanup efforts paid for in whole or in part by
8 a reimbursement or an advance made under this section were consistent with the
9 regional master plan for the region in which the municipality or village is located if

10 a plan has been prepared bv the department under AS 46.04.210.
11 * Sec. 16. AS 46.08.900(3) is amended to read:
12 (3) "containment and cleanup" includes the direct and indirect efforts associated
13 with the prevention, abatement, containment, or removal o f oil or a hazardous substance, and the
14 restoration of the environment: when applied to expenses, the term includes the additional
15 costs o f providing a reasonable and appropriate function or service incurred in response to
16 the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
17 expenses for the incremental costs of providing the function or service:
18 * Sec. 17. AS 46.08.900 is amended by adding new paragraphs to read:
19 (11) "service"
20 (A) means a function performed or service provided by a municipality
21 under a duty or power authorized by AS 29 or by another provision of law authorizing
22 a municipality to perform functions or provide services, or a comparable function
23 performed or service provided by a village;
24 (B) includes functions not previously performed and services not
25 previously provided by the municipality or village;
26 (12) "village" means each o f the following in the unorganized borough or within
27 a borough if the power, function, or service for which a grant application under AS 29.60,510
28 is submitted is not exercised or provided by the borough on an areawide or nonareawide basis
29 at the time the grant application is submitted if the village has irrevocably waived, in a form
30 approved by the Department of Law, any claim o f sovereign immunity that might arise in
31 connection with the use o f grant money under this chapter, and if the village has
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1 (A) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
2 Reorganization Act);
3 (B) a traditional village council recognized by the United States as eligible
4 for federal aid to Indians; or
5 (C) a council recognized by the commissioner o f community and regional
6 aff?irs under regulations adopted by the Department of Community and Regional Affairs
7 to determine and give official recognition o f village entities under AS 44.47.150(b).
8 * Sec. 18. AS 46.09.060(b) is amended to read:
9 (b) Authority to contain, clean up, or prevent a release or threatened release of oil or of

10 a hazardous substance, and to exercise other powers necessary to implement this chapter
11 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
12 Except as provided in (a) o f this section, a municipality may exercise its police power within the
13 area o f the municipality.
14 * Sec. 19. AS 46.09.900(2) is amended to read:
15 (2) "containment and cleanup" includes the direct and indirect efforts associated
16 with the prevention, abatement, containment, or removal of a hazardous substance, and the
17 restoration o f the environment; when applied to expenses, the term includes the additional
18 costs o f providing a reasonable and appropriate function or service incurred in response to
19 the release o f the hazardous substance, including [, AND INCIDENTAL] administrative
20 expenses fo r the incremental costs of providing the function or service;
21 * Sec. 20. AS 46.09.900 is amended by adding a new paragraph to read:

4

22 (8) "service" means a function performed or service provided by the state,
23 including functions not previously performed and services not previously provided by the state.
24 * Sec. 21. Sections 8 and 10 o f this Act are retroactive to March 24, 1989.
25 * Sec. 22. APPLICABILITY. The amendments made by secs. 6, 7, 14, and 15 o f this Act do not
26 apply to a release of oil or a hazardous substance and resultant cleanup activities or to efforts to respond
27 to or abate that release if the release occurred before the effective date of this Act.
28 * Sec. 23. This Act takes effect immediately under AS 01.10.070(c).
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A B ILL 
FOR AN ACT ENTITLED

           V\\ 4><.
1 "An Act concerning the exercise o f  authority/ am f recovery o f  ̂ damages by the state and ^  ̂

2 its municipalities and villages in matters relating to environmental conservation, and relating

3 to state assistance to municipalities and villages fo r expenses fo r prevention and abatement

4 o f  environmental degradation; and providing fo r an effective date."

5 BE IT  ENACTED  BY  TH E  LEG IS LA TU RE  OF TH E  STATE OF ALASKA :

6 * Section 1. AS 29.35.020(b) is amended to read:
7 (b) A municipality may adopt an ordinance to exercise a power authorized bv this
8 subsection [PROTECT ITS WATER SUPPLY  AND WATERSHED,] and may enforce the
9 ordinance owtside its boundaries. Before a [THIS] power authorized bv this subsection may

10 be exercised inside the boundaries o f  another municipality oi a village; the approval o f  the ptiier
ocds rojnULjOunA. 'oe^ne. a . pcrvAJCv'11 municipality op^nnriHtH»e must be given by n̂ solution .\A  municipality intending to exercise™^-

12 its authority under this subsection shall act bv ordinance, and mav adopt an ordinance ^ --------------------
13 under this subsection to ir&dACL-
14 (1) protec.t_i.ts water supp.ly,and watershed; o r  w svm u^V ^  fAudA. ♦

Ccv^LJLl-V uJ iHcNu.  w l ' a o j p  1
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1 (2) contain, clean un, o r  prevent the release o r  threatened release o f  oil o r
2 a hazardous substance that may nose an imminent o r  substantial threat to persons.
3 property, o r  natural resources within the nnmicipnlitvVs boundaries; however, this
4 paraurap li does not authorize a municipality to enforce an ordinance outside its boundaries
5 to regulate exploration, development, w  nroduetion^TTI l^ .^ i^ o i rT i i in e ra ls  in a manner
6 inconsistent with the state’ s mananemcnt o fthose resources-when tho-state-is the-owner -of
7 the"tiintt7~tntetaTntror~suhmcrgcd-4a<Hk the ordinance adopted must he consistent with a
8 regional master plan Sop the-r etthm in which the mumetpalitv is hw:tii‘rl if :i pBm-has-been--
9 . ^ prepared hv the Department o f  Environmental Conservation under AS 46.04.210; in this

v U _ L  *-€«\fCVN UA. U-iU-CcV- -A-Wx. w x c u d  l‘£> VOCA.'tafl. ̂    —  ^

10 paragraph, "natura l resources" has the meaning given in AS 46.03.826 [ORDINANCE).
^ CL AJLuj QjLcWvv. v\jf <\(t\ vWVapvt-Sec. 2. AS 29.35.200 is amended by adding a new subsectic11 * Sec. 2. AS 29.35.200 is amended by adding a new subsection to read:

12 (d) A first class borough that exercises power necessary to contain, clean up, or prevent
13 a release or threatened release o f oil or a hazardous substance, and exercise a power granted to
14 a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
15 that is consistent with a regional master plan for the region in which the borough is located- i f
16 fcplan has-been-prepared by the Department of Environmental Conservation under AS 46.04.210.

“HrU_ VJLOMXX Uv LOWed/v 4 u l 'e&VD CS [TjCaJrcd -17 * Sec. 3. AS 29.35.210(a) is amended by adding a new paragraph to read:
18 (13 ) contain, clean up, or prevent a release or threatened release o f oil or a
19 hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
20 or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is
21 consistent with a regional master plan for the reg * )« in which the borough is losated-if a plan-.
22 has-beon prepared by thg Department o f  Environmental Conservation under AS 46.04.210.

- fw  JrVj_ 'Hm_ iQevt) \‘S» 10 CaJrcJi23 * Sec. 4. AS 29.35.7.20 is amended by adding a new subsection to read:
24 (e) A third class borough may by ordinance exercise power necessary to contain, clean
25 up, or prevent a release or threatened release oV oil or a hazardous substance, and exercise a
26 power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
27 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
28 exercise its authority under this subsection in a manner that is consistent with a regional master
29 plan f o r - the - region in which thc- borough- is located if a phirH ias b m i 'prepared by the
30 Department o f  Environmental Conservation under AS 46 .04 .210 .-ft v" 'VV*.. ^

„ û vutiv, 'ecvo Yocafcp*-.31 * Sec. s. AS 29.60 is amended by adding new sections to read:
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ARTICLE 6. O IL  AND HAZARDOUS SUBSTANCE MUNIC IPAL
IMPACT ASSISTANCE.

Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares ilia! 
thc^reltiase o f  oil or hazardous substances into the environment presents a real and substantial 
threat to the economy and public welfare o f the municipalities and villages that arc affected by 
the release and the resultant activities to contain and clean up the release.

(b ) The legislature concludes that it is in the best interest o f  the state and its citizens to 
S provide a readily available fund for the payment o f  the expenses incurred by municipalities and

rc£-\CK-
9 villages to mitigate the social and economic effects that arise out o l theA>rciease ol oil or

10 hazardous substances and resultant cleanup activities.
11 (c) It is the intent o f  the legislature and declared to be the public policy o f the state that
12 money to defray the cost o f social and economic effects on municipalities and villages arising
13 from a(flclease o f  oil or a hazardous substance and resultant cleanup activities and to pay for
14 efforts to abate thatArelWse will be immediately available upon th declaration by the governor
15 o f  a disaster emergency relating to the release.
16 Sec. 29.60.510. MUN IC IPAL IMPACT GRANTS AUTHORIZED , (a) I f  a release of
17 oil or a hazardous substance has been proclaimed a disaster emergency by the governor under

SutosteLnOA-18 AS 26.23.020, the commissioner may use money from the oil and hazardousftrelease response
19 fund to make grants to a municipality or village that is affected by the release or by the response
20 to the release and that demonstrates that the release or response to the release in\olves
21 extraordinary expenditures that are beyond the reasonable capability o f  the municipality or village
22 to meet from the municipality’ s or village’ s current revenue sources.
23 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
24 subject to agreement with the commissioner o f  environmental conservation as to the amount o f
25 money in the fund that may be used by the department to make grants, the commissioner may
26 expend not more than $10,000,000 o f  the(unresmcted balance\o f  the fund for grants authorized c
27 under this section. I f  the commissioner and the commissioner o f  environmental conservation do
28 not agree on the amount o f money in the fund that may be used by the department to make
29 grants under AS 29.60.500 - 29.60.599, the go^ rno r shall make the determination.
30 (c) Notwithstanding the limitation o f  AS 37.07.080(e) against the transfer o f money
31 between appropriations, when the commissioner and the commissioner o f  environmental

SB0025h -3-
t . 'e w  T e s t  U n d e r l i n e d  ( D E L E T E D  T E X T  B R A C K E T E D ]

SSSB 25



1 conservation have agreed to the amount o f  money in the fund that may be used by the
2 department to make grants, or when that determination has been made by the governor, the
3 commissioner o f environmental conservation shall promptly transfer that amount to the
4

21
T)

department for use under AS 29.60.500 - 29.60.599. .
 y  CLdJ- r u j u J  /  A j l l  ;

5 Sec. 29.60.520. PURPOSES OF MUNIC IPAL IMPACT G R A N T ^ A  grant made under
6 AS 29.60.510 may be made only
7 (1 ) for a service, including all incidental administrative costs related to the
8 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
9 containment, or removal o f  oil or a hazardous substance and that relates to

10 (A) subsistence resource protection to ensure the continued viability o f
11 fish, wildlife, and other resources on which the residents o f  the municipality or village
12 rely for subsistence needs;
13 (B )  alleviation or mitigation o f  adverse social or cultural effects;
14 (C ) public health and welfare needs, including hospital, clinic, and
15 emergency medical services; alcohol, drug abuse, and mental health services; family
16 support services; and the operation o f  waste disposal systems and water quality
17 improvement systems;
18 (D ) public safety needs, including police protection, search and rescue, and
19 fire protection;
20 (E ) public utility needs, including the operation o f  electric generating

plants and distribution systems, water supply systems, telephone systems, and fuel 
distribution systems;

23 (F ) housing and office needs;
24 (G ) transportation needs;
25 (H ) public administration needs, including the value o f  the time o f  staff
26 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
27 remove oil or a hazardous substance; and
28 ( I )  planning needs, including the value o f  the time o f  staff and
29 administrative personnel necessary to coordinate efforts with other governments to
30 prevent, abate, contain, and remove oil or a hazardous substance; and
31 (2) to compensate the municipality or village for

SSSB 25 *4*
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1 (A ) the reduction o f  revenue attributable to the release o f  the oil or
2 hazardous substance; and
3 (B ) the costs o f projects or activities that are delayed or lost because o f
4 the efforts o f  the municipality or village responding to the release or associated with the
5 containment or cleanup o f oil or the hazardous substance,Cd ) Miu* yvtrr cjl U jit j -fev cOup*vrv\jErvwcj/V'vxji3tA) •
6 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
7 determining whether an expenditure or proposed expenditure by a municipality or village is
8 eligible for a grant under AS 29.60.510, the department shall consider
9 (1 ) the degree to which the effect on the municipality or village is directly caused

10 by the oil or hazardous substance release or the response to the release;
11 (2 ) the availability o f money to the recipient from other sources that can meet the
12 costs o f providing the functions or services; and
13 (3 ) the severity o f the effect addressed in the grant application.
14 (b) The department may reject an application for a grant under AS 29.60.510 or approve
15 an application for a grant in an amount that is less than the amount requested by a municipality
16 or village if the department determines that payment o f  the amount requested is not warranted
17 under (a) o f this section. i
18 (c) The department shall adopt, reguftPtion, criteria by which to rank all or a portion
19 o f  applications for the purpose o f establishing the priority order o f  awarding grants if money
20 requested by eligible municipalities and villages under this section exceeds the amount available.
21 The criteria must be based on the elements set out in (a) o f  this section. I f  the total amount o f
22 money requested by eligible municipalities and villages under this section exceeds the amount
23 available, the department shall rank applications for the purpose o f  establishing the priority order
24 o f  awarding grants in accordance with the regulations.
25 Sec. 29.60.540. L IM ITATIONS ON USES OF GRANTS BY  MUNICIPALITIES. A
26 municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates
27 or to retire its existing bonded indebtedness.
28 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
29 and expenses o f  grants made under AS 29.60.510, and shall develop procedures governing the
30 expenditure of, and accounting for, money expended.
31 Sec. 29.60.560. REPORT TO THE LEGISLATURE. The commissioner shall submit a

t
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1 report to the legislature not later than the l()th day following the convening o f  each regular
2 session o f  the legislature. The report may include information considered significant by the
3 commissioner but must include
4 (1 ) the amount o f money expended under AS 29.60.510 during the preceding
5 fiscal year; and
6 (2 ) a detailed summary o f  department activities in .Mjmmistering the grant program
7 during the preceding f iscal year.
N    Sec. 29,60.570. IMPACT ASSESSMENT, (a) For each disaster emergency declared by
9 the governor under AS 26.23.020 based on a release o f  oil or a hazardous substance, the   • - * 1 A ’ i , i'

10 7 Ycommissioner'shall, after consulting with and securing the written approval o f  the attorney
------------------------------- — 1 cl  1 * 7 r v . 1 / 1 f f t11 general, make an assessment o f  the social and. economic effects o f  Jtferdease ol the"*oil or'. (LndcdJLi. t̂ryD CLoixu's -W  Or^i: /iimW'flm.' ,i ,-~v i j * • • 1

IMpact assessment: (a) For each disaster emergency declared by 
the governor under AS 26.23.020 based on a release of oil or a 
hazardous substance, the commissioner (DCRA), after consulting 
with and securing the written approval of the attorney general, 
shall

(1) make an assessment of the social and economic effects of 
the release of the oil or hazardous substance;

(2) develop a plan for cost recovery of release related 
expenditures with; and

(3) develop a plan for the mitigation cl the social and 
economic effects

relating to the municipalities, the villages and the region in 
which the release occurs.

(b) The commissioner may make the assessment and planbby

(1) using department staff;

(2) contracting with an independent third party'

(3) authoritizing the municipality or other entity to make 
the assessment and supporting that effort by a grant under AS 
29.60.520.

(c) Only one joint assessment and plans referred to in (a) above 
shall be authorized for each declaration of a disaster emergency.

(d) The commidsoner may pay the costs of the assessment and plans
from money available in the fund.

SSSB 25 -6-
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1 (5) "service" j

2 (A ) means a function performed or service provided by a municipality
3 under a duty or power authorized by this title or by another provision o f law authorizing
4 a municipality to perform functions or provide services, or a comparable function
5* • performed or service provided by a vil'age;
6 (B )  includes functions not previously performed and services not
7 previously provided by the municipality or village;
8 (6 ) "village" means each o f the following in the unorganized borough or within [
9 a borough if the power, function, or service for which a grant application is submitted under i

10 AS 29.60.500 - 29.60.599 is not exercised or provided by the borough on an areawide or [
11 nonareawide basis at the time the grant application is submitted, if the village has irrevocably j,
12 waived, in a form approved by the Department o f  Law, any claim o f sovereign immunity that
13 might arise in connection with the use o f  grant money under this chapter, and if the village has i
14 (A ) a council organized under 25 U.S.C. 476 (sec. 16 o f  the Indian j
15 Reorganization Act); I

16 (B ) a traditional village council recognized by the United States as eligible !
17 for federal aid to Indians; or [
18 (C ) a council recognized by the commissioner under regulations adopted ;
19 by the department to determine and give official recognition o f  village entities under {
20 AS 44.47.150(b). [
21 * Sec. 6. AS 46.03.760(e) is amended to read: «  [j
22 (e) In addition to liability under (a) - (d) o f  this section, a person who violates or causes ;!
23 or permits to be violated a provision o f AS 46.03.740 - 46.03.750 is liable to the state, in a civil j?
24 action brought under AS 46.03.822, for the full amount o f  actual damages caused to the state by I;
25 the violation, including I

26 ( ! )  direct and indirect costs associated with the abatement, containment or j

27 removal o f  the pollutant^ t
28 i2 ]  [,] restoration o f  the environment to its former states
29 (3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emeroencv
30 first response advances and reimbursements under AS 46.08.070(c); [,] and
31 (4 j  all incidental administrative costs. |

i

i
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1 * Sec. 7. AS 46.03.822(a) is amended to read:
2 (a) Notwithstanding any other provision or rule o f  law and subject only to the defenses
3 set out in (b) o f  this section and the exception set out in (i) o f  this section, the following persons
4 are strictly liable, jointly and severally, for damages to persons or property, whether public or
5 private, including damage to the natural resources o f the statea jORJ municipality.-.un
6 [AND] for the costs o f response, containment, removal, or remedial action incurred by the state3
7 [OR] a municipality, o r  a village, and fo r the additional costs o f  a function o r service,
8 including administrative expenses fo r  the incremental costs o f  providing the function o r
9 service, that are incurred bv the state, a municipality, o r  a village and the costs o f  projects

it) o r  activities that are delayed o r lost because o f  the efforts o f  the state, the municipality, o r
11 the village resulting from an unpermitted release o f a hazardous substance or, with respect to
12 response costs, the substantial threat o f  an unpermitted release o f  a hazardous substance:
13 (1 ) the owner of, and the person having control over, the hazardous substance at
14 the time o f  the release or threatened release; this paragraph does not apply to a consumer product
16 in consumer use;
16 (2 ) the owner and the operator o f  a vessel or facility, from which there is a
17 release, or a threatened release that causes the incurrence o f  response costs, o f  a hazardous
18 substance; €
1!) (3 ) any person who at the time o f  disposal o f any hazardous substance owned or
20 operated any facility or vessel at which the hazardous substances were disposed of, from which
21 there is a release, or a threatened release that causes the incurrence o f response costs, o f  a
22 hazardous substance;
23 (4 ) any person who by contract, agreement, or otherwise arranged for disposal or
24 treatment, or arranged with a transporter for transport for disposal or treatment, o f  hazardous
25 substances owned or possessed by the person, other than domestic sewage, or by any other party
26 or entity, at any facility or vessel owned or operated by another party or entity and containing
27 hazardous substances, from which there is a release, or a threatened release that causes the
28 incurrence o f  response costs, o f a hazardous substance;
29 (5 ) any person who accepts or accepted any hazardous substances, other than
30 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
31 from which there is a release, or a threatened release that causes the incurrence o f  response costs,

SSSB 25 -8- SB0025b
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1 o f  a hazardous substance.
2 * Sec. 8. AS 46.03.822(h) is amended to read:
3 (h) The statea [OR] a municipality, o r  a village is not liable under this section lor costs
4 or damages as a result o f actions taken in response to an emergency created by a release or
5 threatened release o f  a hazardous substance generated by or from a facility or vessel owned by
6 another person unless the actions taken by the state, the [OR] municipality, o r  the village
7 constitute gross negligence or intentional misconduct.
8 * Sec. 9. AS 46.03.900 is amended by adding new paragraphs to read:
9 (35 ) "service" means a function performed or service provided by the state or by

10 a municipality under a duty or power authorized by AS 29 or other provision o f  law authorizing
11 a municipality to perform functions or provide services, or a comparable function performed or
12 service provided by a village; "service" includes functions not previously performed and services
13 not previously provided;
14 (36 ) "village" means each o f the following in the unorganized borough or within
15 a borough as to a power, function, or service that is not exercised or provided by the borough
16 on an arcawide or nonareawide basis if the village has irrevocably waived, in a form approved
17 by the Department o f  Law, any claim o f sovereign immunity that might arise under this chapter.
18 and if the village has
19 (A ) a council organized under 25 U.S.C. 476 (sec. 16 o f  the Indian
20 Reorganization Act);
21 (B ) a traditional village council recognized by the United States as eligible
22 for federal aid to Indians; or
23 (C ) a council recognized by the commissioner o f  community and regional
24 affairs under regulations adopted by the Department o f  Community and Regional Affairs
25 to determine and give official recognition o f  village entities under AS 44.47.150(b).
26 * Sec. 10. AS 46.04.020 is amended by adding a new subsection to read:
27 ( f )  In fulfilling its responsibilities under (e) o f  this section, the department shall consult
28 with the governing bodies o f  municipalities and villages.
29 * Sec. 11. AS 46.04.900(5) is amended to read:
30 (5 ) "containment and cleanup" includes all direct and indirect efforts associated
31 with the prevention, abatement, containment or removal o f  a pollutant, and the restoration o f  the
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1 environment to its termer state: when applied to expenses, the term includes the additional
2 costs o f  providing a reasonable and appropriate function o r  service incurred in response to
3 the discharge o f  a pollutant, includinit [, AND ALL INCIDENT AL] administrative expenses
4 fo r the incremental costs o f  providing the function o r  service:
5 * Sec. 12. AS 46.04.900 is amended bv adding new paragraphs to read:
6 (20 ) "service" means a function performed or service provided by the state,
7 including functions not previously performed and services not previously provided by the state:
8 (21) "village" means each o f the following in the unorganized borough or with
9 a borough as to a power, function, or service that is not exercised or provided by the borough

10 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
11 by the Department o f  Law, any claim o f sovereign immunity that might arise under this chapter,
12 and if the village has
13 (A ) a council organized under 25 U.S.C. 476 (sec. 16 o f  the Indian
14 Reorganization Act);
15 (B ) a traditional village council recognized by the United States as eligible
16 for federal aid to Indians; or
17 (C ) a council recognized by the commissioner o f  community and regional
18 affairs under regulations adopted by the Department o f  Community and Regional Affairs
19 to determined and give official recognition o f  village entities under AS 44.47.150(b).
2ft * Sec. 13. AS 46.08.040(a) is amended to read:
21 (a) In addition to monev in the fund that is transferred to the commissioner o f
22 community and regional affa irs to make grants under AS 29.60.510 and to pav fo r impact
23 assessments under AS 29 .60.570, the [THE] commissioner o f  environmental conservation may
24 use money from the fund to
25 (1 ) investigate and evaluate the release or threatened release o f  oil or a hazardous
26 substance, and contain, clean up, and take other necessary action, such as monitoring and
27 assessing, to address a release or threatened release o f  oil or a hazardous substance that poses
28 an imminent and substantial threat to the public health or welfare, or to the environment;
29 (2 ) pay all costs incurred to
30 (A ) establish and maintain the oil and hazardous substance response office;
3 1 (B ) review oil discharge prevention and contingency plans submitted under
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1 AS 46.04.030;
2 (C ) conduct training, response exercises, inspections, and tests, in order
3 to verify equipment inventories and ability to prevent and respond to oil and hazardous
4 substance release emergencies, and to undertake other activities intended to verify or
5 establish the preparedness at the state, a municipality, or a party required by
6 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
7 and
8 (D ) verify or establish proof o f  financial responsibility required by
9 AS 46.04.040;

10 (3 ) pay the expenses incurred by the Alaska division o f  emergency services for
11 the oil and hazardous substance response corps and the oil and hazardous substance response
12 depots when presented with appropriate documentation by the division;
13 (4 ) provide matching funds for participation in federal oil discharge cleanup
14 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
15 Compensation, and Liability Act o f  1980);
16 (5 ) recover the costs [COST] to the slate* [OR TO] a municipality, o r  a village
17 o f  a containment and cleanup resulting from the release or the threatened release o f  oil or a
18 hazardous substance;
19 (6 ) prepare, review, and revise
20 (A ) the state’ s master oil and hazardous substance discharge prevention
21 and contingency plan required by AS 46.04.200; and
22 (B ) a regional master oil and hazardous substance discharge prevention
23 and contingency plan required by AS 46.04.210; and
24 (7 ) restore the environment by addressing the effects o f  an oil or hazardous
25 substance release.
26 * Sec. 14. AS 46.08.070(c) is amended to read:
27 (c) The department shall [M AY] reimburse a municipality o r  village for actual expenses
28 ^ ^ { [O T H E R  THAN NORMAL OPERATING EXPENSES.^ incurred in the abatement o f  a release
29 or threatened release and mav advance money to a municipality o r  village to carry out an
30 emergency first response to a release o r  threatened release o f  oil or a hazardous substance
31 if

SB0025b -II-
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1 (1 ) the municipality o r  village has entered into an agreement with the
2 commissioner under AS 46 .0 4 .020 (0  o r  AS 46.09.020(e); and
3 (2 ) the commissioner determines that
4 (.A) tiie expenses to he reimbursed were for a necessary emergency first
5 response to a release or threatened release that, at the time o f  the release o r  threatened
0  release, posed an imminent and substantial threat to the public health or welfare, or to
7 the environment;
8 < B ) the municipality o r village has demonstrated a need fo r financial
9 assistance, and the money to he advanced is necessary to enable the municipality o r

I () village to carry out an emergency first response to a release o r  threatened release
I j that, at the time o f  the release o r  threatened release, poses an imminent and
12 substantial threat to the public health o r  welfare, o r  to the environment; and
13 (C ) containment and cleanup efforts paid fo r in whole o r  in part bv
14 a reimbursement o r  an advance made under this section were consistent with the
15 regional master plan fo r the region in which the municipality o r  village is located if
16 a plan has been prepared bv the department under AS 46.04.210.
17 * S t , .  15. AS 46.08.9118(3) is amended to read:
18 (3 ) "containment and cleanup" includes the direct and indirect efforts associated
19 with the prevention, abatement, containment, or removal o f  oil or a hazardous substance, and the
20 restoration o f  the environment; when applied to expenses, the term includes the additional
2! costs o f  providing a reasonable and appropriate function o r  service incurred in response to
22 the release o f  the oil o r  hazardous substance, including [, AND INC IDENTAL] administrative
23 expenses fo r the incremental costs o f  providing the function o r  service;
24 * Sec. 16. AS 46.08.900 is amended by adding new paragraphs to read:
25 (11 ) "service" **

26 (A ) means a function performed or service provided by a municipality
27 under a duty or power authorized by AS 29 or by another provision o f  law authorizing
28 a municipality to perform functions or provide services, or a comparable function
29 performed or service provided by a village;
30 (B )  includes functions not previously performed and services not
31 previously provided by the municipality or village;
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1 ( ! 2 )  "village" means each o f  the following in the unorganized borough or within
2 a borough if the power, function, or service for which a grant application under AS 29.60.510
3 is submitted is not exercised or provided by the borough on an areawide or nonareawide basis
4 at the time the grant application is submitted if the village has irrevocably waived, in a form
5 approved by the Department o f  Law, any claim o f  sovereign immunity that might arise in
6 connection with the use o f  grant money under this chapter, and if the village has
7 (A ) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
8 Reorganization Act);
9 (13) a traditional village council recognized by the United States as eligible

10 for federal aid to Indians; or
11 (C ) a council recognized by the commissioner o f  community and regional
12 affairs under regulations adopted by the Department o f  Community and Regional Affairs
13 to determine and give official recognition o f  village entities under AS 44.47.150(b).
14 * Sec. 17. AS 46.09.060(b) is amended to read:
15 (b) Authority to contain, clean up, or prevent a release or threatened release o f  oil or o f
16 a hazardous substance, and to exercise other powers necessary to implement this chapter*
17 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
18 Except as provided in (a) o f  this section, a municipality may exercise its police power within the
19 area o f  the municipality.
20 * Sec. 18. AS 46 .09 .900(2 ) is amended to read:
21 (2 ) "containment and cleanup" includes the direct and indirect efforts associated
22 with the prevention, abatement, containment, or removal o f  a hazardous substance, and the
23 restoration o f  the environment; when applied to expenses, the term includes the additional
24 costs o f  providing a reasonable and appropriate function o r  service incurred in response to
25 the release o f  the hazardous substance, including [, AND INC IDENTAL] administrative
26 expenses fo r  the incremental costs o f  providing the function o r  service;
27 * Sec. 19. AS 46.09.900 is amended by adding a new paragraph to read:
28 (8 ) "service" means a function performed or service provided by the state,
29 including functions not previously performed and services not previously provided by the state.
30 * Sec. 20. Sections 7 and 9 o f  this Act are retroactive to March 24, 1989.

 >31 * Sec. 21. This Act takes effect immediately under AS 01.10.070(c).
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Amended: 4 /2 6 /9 0
O ffe re d : 4 /2 3 /9 0
R e fe rre d :  R ules

6-1727P

# Original sponsor(s): SEN. SZYMANSK1, Ad-ns, Zharoff, Kerttula

1 IN  THE SENATE BY THE FINANCE COMMITTEE
2 CS FOR SPONSOR SUBSTITUTE FOR SENATE B I L L  NO. 3 5 9  ( F i n a n c e ) ( t i t l e  am)
3 IN  THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - SECOND SESSION
5 A B I L L
6 F o r  a n  A c t  e n t i t l e d :  "An A c t  c o n c e r n i n g  t h e  e x e r c i s e  o f  a u t h o r i t y  and
7 r e c o v e r y  o f  damages  by  t h e  s t a t e  and  i t s  m u n i c i p a l -
8 i t i e s  and  v i l l a g e s  i n  m a t t e r s  r e l a t i n g  t o  e n v i r o n -
9 m e n t a l  c o n s e r v a t i o n ;  r e l a t i n g  t o  s t a t e  a s s i s t a n c e  t o

10 m u n i c i p a l i t i e s  and  v i l l a g e s  f o r  e x p e n s e s  f o r  p r e v e n -
11  t i o n  and  a b a t em e n t  o f  e n v i r o n m e n t a l  d e g r a d a t i o n ;
12 a u t h o r i z i n g  t h e  c o m m i s s i o n e r  o f  commun i t y  and
13 r e g i o n a l  a f f a i r s  t o  make g r a n t s  f r o m  t h e  o i l  and
14 h a z a r d o u s  s u b s t a n c e  r e l e a s e  r e s p o n s e  f u n d  t o  a s s i s t
15 i n  c o s t s  r e l a t i n g  t o  a d i s a s t e r  e m e r g e n c y ;  and  p r o -
16 v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "
17 BE I T  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
18 *  S e c t i o n  l . l / A S  2 9 . 3 5 . 0 2 0 ( b )  i s  amended t o  r e a d :
19 ^ ^ ( ' t r )  A m u n i c i p a l i t y  may a d o p t  an  o r d i n a n c e  t o  e x e r c i s e  a p ow e r
20  a u t h o r i z e d  by  t h i s  s u b s e c t i o n  [PROTECT I T S  WATER SUPPLY AND WATER-
21  SHED , ]  and may e n f o r c e  t h e  o r d i n a n c e  o u t s i d e  i t s  b o u n d a r i e s .  B e f o r e  a
2 2  [ T H I S ]  p ow e r  a u t h o r i z e d  by  t h i s  s u b s e c t i o n  may be e x e r c i s e d  i n s i d e  t h e
23  b o u n d a r i e s  o f  a n o t h e r  m u n i c i p a l i t y ,  t h e  a p p r o v a l  o f  t h e  o t h e r  m u n i c -
24  i p a l i t y  mus t  be g i v e n  by  o r d i n a n c e .  A m u n i c i p a l i t y  i n t e n d i n g  t o
25 e x e r c i s e  i t s  a u t h o r i t y  u n d e r  t h i s  s u b s e c t i o n  s h a l l  a c t  by o r d i n a n c e ,
2 6  a nd may a d o p t  an o r d i n a n c e  u n d e r  t h i s  s u b s e c t i o n  t o
27 _ X-i~) p r o t e c t  i t s  w a t e r  s u p p l y  and w a t e r s h e d ; o r
28 ( 2 ) - "  c o n t a i n ,  c l e a n  u p ,  o r  p r e v e n t  t h e  r e l e a s e  o r  t h r e a t e n e d
29 r e l e a s e  o f  o i l  o r  a h a z a r d o u s  s u b s t a n c e  t h a t  may p o se  an  imm in en t  o r
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s u b s ta n t i a l  th r e a t  to  p e rso n s , p ro p e r ty , o r n a tu r a l  re so u rc e s  w ith in

t h e  m u n i c i p a l i t y ' s  b o u n d a r i e s ;  h o w e v e r ,  t h i s  p a r a g r a p h  d o e s  n o t  
a u t h o r i z e  a  m u n i c i p a l i t y  t o  e n f o r c e  an  o r d i n a n c e  o u t s i d e  i t s  b o u n d ­
a r i e s  t o  r e g u l a t e  e x p l o r a t i o n ,  d e v e l o p m e n t ,  o r  p r o d u c t i o n  o f  o i l ,  g a s ,  
o r  m i n e r a l s  i n  a m anne r  i n c o n s i s t e n t  w i t h  t h e  s t a t e ' s  management  o f  
t h o s e  r e s o u r c e s  when t h e  s t a t e  i s  t h e  owne r  o f  t h e  l a n d ,  t i d e l a n d ,  o r  
s ubme rg ed  l a n d ; t h e  o r d i n a n c e  a d o p t e d  mus t  b e  c o n s i s t e n t  w i t h  a  
r e g i o n a l  m a s t e r  p l a n  f o r  t h e  r e g i o n  i n  w h i c h  t h e  m u n i c i p a l i t y  i s  
l o c a t e d  i f  a p l a n  h a s  b e e n  p r e p a r e d  by  t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  
C o n s e r v a t i o n  u n d e r  AS 4 6 . 0 4 . 2 1 0 :  i n  t h i s  p a r a g r a p h ,  " n a t u r a l
r e s o u r c e s "  h a s  t h e  m e an in g  g i v e n  i n  AS 4 6 . 0 3 . 8 2 6 .

*  Sec . -v^y AS 2 9 . 3 5 . 2 0 0  i s  amended by a d d i n g  a  new s u b s e c t i o n  t o  r e a d :
( d )  A f i r s t  c l a s s  b o r o u g h  t h a t  e x e r c i s e s  p ow e r  n e c e s s a r y  t o  

c o n t a i n ,  c l e a n  u p ,  o r  p r e v e n t  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  
o r  a  h a z a r d o u s  s u b s t a n c e ,  and  e x e r c i s e  a  p ow e r  g r a n t e d  t o  a m u n i c i p a l ­
i t y  u n d e r  AS 4 6 . 0 4 ,  AS 4 6 . 0 8 ,  o r  AS 4 6 . 0 9  s h a l l  e x e r c i s e  i t s  a u t h o r i t y  
i n  a  m anne r  t h a t  i s  c o n s i s t e n t  w i t h  a  r e g i o n a l  m a s t e r  p l a n  f o r  t h e  
r e g i o n  i n  w h i c h  t h e  b o r o u g h  i s  l o c a t e d  i f  a p l a n  h a s  b e e n  p r e p a r e d  by 
t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  u n d e r  AS 4 6 . 0 4 . 2 1 0 .

*  S e c .  3 .  AS 2 9 . 3 5 . 2 1 0 ( a )  i s  a :n ended*by  a d d i n g  a new p a r a g r a p h  t o  r e a d :

r e l e a s e  o f  o i l  o r  a h a z a r d o u s  s u b s t a n c e ,  and  e x e r c i s e  a p ow e r  g r a n t e d  
t o  a  m u n i c i p a l i t y  u n d e r  AS 4 6 . 0 4 ,  AS 4 6 . 0 8 ,  o r  AS 4 6 . 0 9 ;  t h e  b o r o u g h  
s h a l l  e x e r c i s e  i t s  a u t i & r i t y  u n d e r  t h i s  p a r a g r a p h  i n  a manne r  t h a t  i s  
c o n s i s t e n t  w i t h * “  r e g i o n a l  m a s t e r  p l a n  f o r  t h e  r e g i o n  i n  w h i c h  t h e

( 1 3 )  c o n t a i n ,  c l e a n  u p ,  o r  p r e v e n t  a  r e l e a s e  o r  t h r e a t e n e d

b o r o u g h  i s  l o c a t e d  i f  a p l a n  h a s  b e e n  p r e p a r e d  by t h e  D e p a r tm e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n  u n d e r  AS 4 6 . 0 4 . 2 1 0 .
S e c .  4 .  AS 2 9 . 3 5 . 2 2 0  i s  amended by a d d i n g  a new s u b s e c t i o n  t o  r e a d :

( e )  A t h i r d  c l a s s  b o r o u g h  may by o r d i n a n c e  e x e r c i s e  p ow e r
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n e c e s s a r y  t o  c o n t a i n ,  c l e a n  u p ,  o r  p r e v e n t  a  r e l e a s e  o r  t h r e a t e n e d  
r e l e a s e  o f  o i l  o r  a  h a z a r d o u s  s u b s t a n c e ,  and  e x e r c i s e  a  p ow e r  g r a n t e d  
t o  a  m u n i c i p a l i t y  u n d e r  AS 4 6 . 0 4 ,  AS 4 6 . 0 8 ,  o r  AS 4 6 . 0 9 ,  b u t  t h e  p ow e r  
a u t h o r i z e d  by t h i s  s u b s e c t i o n  may be e x e r c i s e d  o n l y  on  a n o n a r e a w i d e  
b a s i s .  The b o r o u g h  s h a l l  e x e r c i s e  i t s  a u t h o r i t y  u n d e r  t h i s  s u b s e c t i o n  
i n  a manne r  t h a t  i s  c o n s i s t e n t  w i t h  a  r e g i o n a l  m a s t e r  p l a n  f o r  t h e  
r e g i o n  i n  w h i c h  t h e  b o r o u g h  i s  l o c a t e d  i f  a p l a n  h a s  b e e n  p r e p a r e d  by 
t h e  D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  u n d e r  AS 4 0 . 0 4 . 2 1 0 .

*  S e c .  5 .  AS 2 9 . 6 0  i s  amended by  a d d i n g  new s e c t i o n s  t o  r e a d :

S e c .  2 9 . 6 0 . 5 0 0 .  PURPOSE AND POL ICY .  he  l e g i s l a t u r e  f i n d s
and  d e c l a r e s  t h a t  t h e  r e l e a s e  o f  o i l  o r  h a z a r d o u s  s u b s t a n c e s  i n t o  t h e  
e n v i r o n m e n t  p r e s e n t s  a  r e a l  and s u b s t a n t i a l  t h r e a t  t o  t h e  economy and 
p u b l i c  w e l f a r e  o f  t h e  m u n i c i p a l i t i e s  and  v i l l a g e s  t h a t  a r e  a f f e c t e d  by

\uj n i e  l e g i s l a t u r e  c o n c l u d e s  t h a t ,  i n  t h e  e v e n t  o f  a  r e l e a s e  o r  
t h r e a t e n e d  r e l e a s e  o f  o i l  o r  a h a z a r d o u s  s u b s t a n c e  t h a t  c o n s t i t u t e s  a 
d i s a s t e r  em e r g e n c y ,  i t  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e  and  i t s  
c i t i z e n s  t o  p r o v i d e  a c c e s s  t o  money i n  an a v a i l a b l e  f u n d  f o r  t h e  
p aymen t  o f  t h e  e x p e n s e s  i n c u r r e d  by m u n i c i p a l i t i e s  and v i l l a g e s  t o  
m i t i g a t e  t h e  a d d i t i o n a l  c o s t s  o f  r e a s o n a b l e  and  a p p r o p r i a t e  f u n c t i o n s  
and  s e r v i c e s  t h a t  a r i s e  o u t  o f  t h e  r e l e a s e  o f  o i l  o r  h a z a r d o u s  s u b ­
s t a n c e s  .

I t  i s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  and  d e c l a r e d  t o  be t h e  
p u b l i c  p o l i c y  o f  t h e  s t a t e  t h a t  money w i l l  be a v a i l a b l e  t o  d e f r a y  t h e  
a d d i t i o n a l  c o s t s  o f  r e a s o n a b l e  and a p p r o p r i a t e  f u n c t i o n s  and  s e r v i c e s  
by m u n i c i p a l i t i e s  and v i l l a g e s  a r i s i n g  f r o m  a r e l e a s e  o f  o i l  o r  a h a z ­
a r d o u s  s u b s t a n c e  t h a t  c o n s t i t u t e s  a d i s a s t e r  em e r g e n c y .

ARTICLE 6 .  O I L  AND HAZARDOUS SUBSTANCE MUNICIPAL
IMPACT ASSISTANCE
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^  S e c .  2 9 . 6 0 . 5 1 0 .  MUNICIPAL IMPACT GRANTS AUTHORIZED. ( a )  I f  a 
r e l e a s e  o f  o i l  o r  a  h a z a r d o u s  s u b s t a n c e  h a s  b e e n  p r o c l a i u e d  a  d i s a s t e r  
em e rg e n c y  by  t h e  g o v e r n o r  u n d e r  AS 2 6 . 2 3 . 0 2 0 ,  t h e  c o m m i s s i o n e r  may u s e  
money f r o m  t h e  o i l  and  h a z a r d o u s  r e l e a s e  r e s p o n s e  f u n d  t o  make g r a n t s  
t o  a  m u n i c i p a l i t y  o r  v i l l a g e  t h a t  i s  a f f e c t e d  by t h e  r e l e a s e  o r  by  t h e  
r e s p o n s e  t o  t h e  r e l e a s e  and  t h a t  d e m o n s t r a t e s  e x t r a o r d i n a r y  e x p e n ­
d i t u r e s  t h a t  a r e  b e y o n d  t h e  r e a s o n a b l e  c a p a b i l i t y  o f  t h e  m u n i c i p a l i t y  
o r  v i l l a g e  t o  mee t  f r o m  t h e  m u n i c i p a l i t y ' s  o r  v i l l a g e ' s  c u r r e n t  r e v e ­
nu e  s o u r c e s .
^ ^ ^ b )  F o r  e a c h  d i s a s t e r  em e rg e n c y  d e c l a r e d  by t h e  g o v e r n o r  u n d e r  
AS 2 6 . 2 3 . 0 2 0 ,  t h e  c o m m i s s i o n e r  may e x p e nd  n o t  mo re  t h a n  $ 1 0 , 0 0 0 , 0 0 0  o f  
t h e  u n r e s t r i c t e d  b a l a n c e  o f  t h e  f u n d  a s  g r a n t s  a u t h o r i z e d  u n d e r  t h i s  
s e c t i o n .

S e c .  2 9 . 6 0 . 5 2 0 .  PURPOSES OF MUNICIPAL IMPACT GRANTS. A g r a n t  
made u n d e r  AS 2 9 . 6 0 . 5 1 0  may b e  made 

( 1 )  o n l y  f o r
_ / ( A )  p r o v i s i o n  o f  s u b s i s t e n c e  r e s o u r c e s  on  w h i c h  t h e  

r e s i d e n t s  o f  t h e  m u n i c i p a l i t y  o r  v i l l a g e  r e l y  f o r  s u b s i s t e n c e  
n e e d s ; %

l/  ' (B )  t h e  a d d i t i o n a l  c o s t s  o f  a  r e a s o n a b l e  and a p p r o p r i ­
a t e  f u n c t i o n  o r  s e r v i c e ,  i n c l u d i n g  a d m i n i s t r a t i v e  e x p e n s e s  f o r  
t h e  i n c r e m e n t a l  c o s t s  o f  p r o v i d i n g  t h e  f u n c t i o n  o r  s e r v i c e ,  
l i m i t e d  t o :

U S ' ( i )  p u b l i c  h e a l t h  and  w e l f a r e  f u n c t i o n s  and 
*s e r v i c e s ,  i n c l u d i n g  h o s p i t a l ,  c l i n i c ,  and em e rg en c y  m e d i c a l  

s e r v i c e s ;  a l c o h o l ,  d r u g  a b u s e ,  and  m e n t a l  h e a l t h  s e r v i c e s ;  
f a m i l y  s u p p o r t  s e r v i c e s ;  and t h e  o p e r a t i o n  o f  w a s t e  d i s p o s a l  
s y s t e m s  and w a t e r  q u a l i t y  im p r o v em en t  s y s t e m s ;

t / f i i )  p u b l i c  s a f e t y  f u n c t i o n s  and  s e r v i c e s ,
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1 i n c l u d i n g  p o l i c e  p r o t e c t i o n ,  s e a r c h  and r e s c u e ,  and  f i r e
2 p r o t e c t i o n ;
3 ( i i i )  p u b l i c  u t i l i t y  f u n c t i o n s  and  s e r v i c e s ,  i n -
4 e l u d i n g  t h e  o p e r a t i o n  o f  e l e c t r i c  g e n e r a t i n g  p l a n t s  and
5 d i s t r i b u t i o n  s y s t e m s ,  w a t e r  s u p p l y  s y s t e m s ,  t e l e p h o n e  s y s -
6 t e rn s ,  a nd  f u e l  d i s t r i b u t i o n  s y s t e m s ;  and

i v )  h o u s i n g  f u n c t i o n s  and  s e r v i c e s ,  l i m i t e d  t o
8 l e a s i n g  o r  m a k i n g  o t h e r  a r r a n g e m e n t s  f o r  t e m p o r a r y  h o u s i n g
9 t o  b e  o c c u p i e d  by  p e r s o n s  a s s o c i a t e d  w i t h  c o n t a i n m e n t  o r

10 c l e a n  up  o f  t h e  r e l e a s e ;
11  c o s t s  a s s o c i a t e d  w i t h  l e a s i n g  t r a n s p o r t a t i o n
12 f a c i l i t i e s  f o r  u s e  i n  a c t i v i t i e s  a s s o c i a t e d  w i t h  t h e  c o n t a i n m e n t
13 o r  c l e a n  u p ;
14 c o s t s  o f  r e p a i r  o r  r e p l a c e m e n t  o f  e q u i pm en t  o r  a
15 c a p i t a l  a s s e t  a s s o c i a t e d  w i t h  a  f u n c t i o n  o r  s e r v i c e  s e t  o u t  i n
16 ( B )  o f  t h i s  p a r a g r a p h  t h e  u s e f u l  l i f e  o f  w h i c h  h a s  b e e n  s u b s t a n -
17 t i a l l y  r e d u c e d  by u s e  a s s o c i a t e d  w i t h  t h e  c o n t a i n m e n t  o r  c l e a n
18 u p ;  and
19 ^ f 2 >  t o  c om p e n s a t e  t h e  m u n i c i p a l i t y  o r  v i l l a g e  f o r
20  'k) t h e  r e d u c t i o n  o f  r e v e n u e  a t t r i b u t a b l e  t o  t h e
2 1  d i s c h a r g e  o f  t h e  o i l  o r  h a z a r d o u s  s u b s t a n c e ;  and
22  c ^ ( B )  t h e  c o s t s  o f  p r o j e c t s  o r  a c t i v i t i e s  t h a t  a r e
23  d e l a y e d  o r  l o s t  b e c a u s e  o f  t h e  e f f o r t s  o f  t h e  m u n i c i p a l i t y  o r
2 4  v i l l a g e  a s s o c i a t e d  w i t h  t h e  c o n t a i n m e n t  o r  c l e a n  up .
2 5  S e c .  2 9 . 6 0 . 5 3 0 .  CR ITER IA  TO EVALUATE GRANT APPLICATIONS.  ( a )
26  I n  d e t e r m i n i n g  w h e t h e r  a n  e x p e n d i t u r e  b y  a m u n i c i p a l i t y  o r  v i l l a g e  i s
27  e l i g i b l e  f o r  a  g r a n t  u n d e r  AS 2 9 . 6 0 . 5 1 0 ,  t h e  d e p a r tm e n t  s h a l l  c o n s i d e r
28  ^ 1 )  t h e  d e g r e e  t o  w h i c h  t 've e f f e c t  o n  t h e  m u n i c i p a l i t y  o r
29  v i l l a g e  i s  d i r e c t l y  c a u s e d  by  t h e  o i l  o r  h a z a r d o u s  s u b s t a n c e
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I

1 d i s c h a r g e ;
2 l^ ( 2 )  t h e  a v a i l a b i l i t y  o f  money t o  t h e  r e c i p i e n t  f r o m  o t h e r
3 s o u r c e s  t h a t  c an  mee t  t h e  c o s t s  o f  p r o v i d i n g  t h e  f u n c t i o n s  o r  s e r -
4  v i c e s ;
5 ( 3 )  t h e  d e g r e e  t o  w h i c h  t h e  p r o p o s e d  e x p e n d i t u r e  i n  t h e
6 g r a n t  a p p l i c a t i o n  a l l e v i a t e s  o r  a d d r e s s e s  a n  e f f e c t  r e a s o n a b l y  a t t r i b -
7 u t a b l e  t o  t h e  o i l  o r  h a z a r d o u s  s u b s t a n c e  r e l e a s e ;
8 ^ ^ 4 )  t h e  a b i l i t y  o f  t h e  m u n i c i p a l i t y  o r  v i l l a g e  t o  r e s p o n d
9 t o  t h e  o i l  o r  h a z a r d o u s  s u b s t a n c e  r e l e a s e  and  i t s  e f f e c t s  f r o m  e x i s t -

10 i n g  r e s o u r c e s ;
11 t h e  s e v e r i t y  o f  t h e  e f f e c t  a d d r e s s e d  i n  t h e  g r a n t
12 a p p l i c a t i o n ;  and
13 V / ( 6 )  w h e t h e r  t h e  f u n c t i o n s  c r  s e r v i c e s  f o r  w h i c h  a s s i s t a n c e
14 i s  s o u g h t  a r e  p a r t  o f  a  c o o r d i n a t e d  p r o g r a m  w i t h  o t h e r  a f f e c t e d  m u n i c -
15 i p a l i t i e s  and v i l l a g e s .
16  t- / ( b )  The d e p a r tm e n t  may r e j e c t  an  a p p l i c a t i o n  f o r  a  g r a n t  u n d e r
17 AS 2 9 . 6 0 . 5 1 0  o r  a p p r o v e  a n  a p p l i c a t i o n  f o r  a  g r a n t  i n  an  amoun t  t h a t
18 i s  l e s s  t h a n  t h e  amount  r e q u e s t e d  by  a m u n i c i p a l i t y  o r  v i l l a g e  i f  t h e
19 d e p a r tm e n t  d e t e r a i i n e s  t h a t  pa ymen t  o f  t h e  amoun t  r e q u e s t e d  i s  n o t
2 0  w a r r a n t e d  u n d e r  ( a )  o f  t h i s  s e c t i o n .
21  The d e p a r tm e n t  s h a l l  a d o p t ,  by r e g u l a t i o n ,  c r i t e r i a  b y  w h i c h
22  t o  r a n k  a l l  o r  a p o r t i o n  o f  a p p l i c a t i o n s  f o r  t h e  p u r p o s e  o f  e s t a b l i s h -
23 i n g  t h e  p r i o r i t y  nAdc r  o f  a w a r d i n g  g r a n t s  i f  money r e q u e s t e d  by  e l i g i -
2 4  b l e  m u n i c i p a l i t i e s  and  v i l l a g e s  u n d e r  t h i s  s e c t i o n  e x c e e d s  t h e  amoun t
25 a v a i l a b l e .  The c r i t e r i a  s h a l l  be  b a s e d  on  t h e  e l e m e n t s  s e t  o u t  i n  ( a )
26  o f  t h i s  s e c t i o n .  I f  t h e  t o t a l  amoun t  o f  money r e q u e s t e d  by  e l i g i b l e
27 m u n i c i p a l i t i e s  and v i l l a g e s  u n d e r  t h i s  s e c t i o n  e x c e e d s  t h e  amount
28 a v a i l a b l e ,  t h e  d e p a r t m e n t  s h a l l  r a n k  a p p l i c a t i o n s  f o r  t h e  p u r p o s e  o f
29  e s t a b l i s h i n g  t h e  p r i o r i t y  o r d e r  o f  a w a r d i n g  g r a n t s  i n  a c c o r d a n c e  w i t h
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1 t h e  r e g u l a t i o n s .  T h i s  s u b s e c t i o n  d o e s  n o t  p r e v e n t  t h e  d e p a r tm e n t  f r o m
2 m a k i n g  a  g r a n t  p a ym en t  i n  an  amoun t  t h a t  i s  l e s s  t h a n  a n  amount  r e -
3 q u e s t e d  by  a  m u n i c i p a l i t y  o r  v i l l a g e  i f  t h e  d e p a r tm e n t  d e t e r m i n e s  t h a t
4  p a ymen t  o f  t h e  amoun t  r e q u e s t e d  i s  n o t  w a r r a n t e d  u n d e r  ( a )  o f  t h i s
5 s e c t i o n .
6 ^ . . - S e c .  2 9 . 6 0 . 5 4 0 .  L IM ITATIONS ON USES OF GRANTS BY M UN IC I PA L IT IE S .
7 A m u n i c i p a l i t y  may n o t  u s e  a g r a n t  made u n d e r  AS 2 9 . 6 0 . 5 1 0  t o  r e d u c e
8 c u r r e n t  m u n i c i p a l  t a x  r a t e s  o r  t o  r e t i r e  i t s  e x i s t i n g  b o n d e d  i n d e b t e d -
9 n e s s ^ -

10 S e c .  2 9 . 6 0 . 5 5 0 .  RECORDS. The d e p a r tm e n t  s h a l l  m a i n t a i n  r e c o r d s
11 s h ow in g  t h e  i n come  and  e x p e n s e s  o f  g r a n t s  made u n d e r  AS 2 9 . 6 0 . 5 1 0 ,  and
12 s h a l l  d e v e l o p  p r o c e d u r e s  g o v e r n i n g  t h e  e x p e n d i t u r e  o f ,  a nd  a c c o u n t i n g
13 f o r ,  money e x p e n d e d .
14 C / ' ^ S e c .  2 9 . 6 0 . 5 6 0 .  REPORT TO THE LEGISLATURE.  The c o m m i s s i o n e r
15 s h a l l  s u b m i t  a r e p o r t  t o  t h e  l e g i s l a t u r e  n o t  l a t e r  t h a n  t h e  1 0 t h  d a y
16 f o l l o w i n g  t h e  c o n v e n i n g  o f  e a c h  r e g u l a r  s e s s i o n  o f  t h e  l e g i s l a t u r e .
17  The r e p o r t  may i n c l u d e  i n f o r m a t i o n  c o n s i d e r e d  s i g n i f i c a n t  b y  t h e
18 c o m m i s s i o n e r  b u t  mu s t  i n c l u d e
19 ( 1 )  t h e  amount  o f  money  e x p e n d e d  u n d e r  AS 2 9 . 6 0 . 5 1 0  d u r i n g
20  t h e  p r e c e d i n g  f i s c a l  y e a r ;  and
2 1  ( 2 )  a d e t a i l e d  summary o f  d e p a r tm e n t  a c t i v i t i e s  i n  a d m i n i s -
2 2  t e r i n g  t h e  g r a n t  p r o g r a m  d u r i n g  t h e  p r e c e d i n g  f i s c a l  y e a r .
23  g j t o '  S e c .  2 9 . 6 0 . 5 7 0 .  IMPACT ASSESSMENT, ^ i ^ ( a )  F o r  e a c h  d i s a s t e r
2 4  em e rg e n c y  d e c l a r e d  by  t h e  g o v e r n o r  u n d e r  AS 2 6 . 2 3 . 0 2 0  b a s e d  on  a
2 5  r e l e a s e  o f  o i l  o r  a  h a z a r d o u s  s u b s t a n c e ,  t h e  c o m m i s s i o n e r  s h a l l ,  a f t e r
26  c o n s u l t i n g  w i t h  and  s e c u r i n g  t h e  w r i t t e n  a p p r o v a l  o f  t h e  a t t o r n e y
27  g e n e r a l ,  make an  a s s e s s m e n t  o f  t h e  s o c i a l  and  e c o n om ic  e f f e c t s  o f  t h e
28  r e l e a s e  o f  t h e  o i l  o r  h a z a r d o u s  s u b s t a n c e  o n  t h e  m u n i c i p a l i t i e s ,  t h e
29  v i l l a g e s ,  and  t h e  r e g i o n  i n  w h i c h  t h e  d i s c h a r g e  o c c u r s .  The
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1 c o m m i s s i o n e r  may make t h e  a s s e s s m e n t  by
2 ( 1 )  u s i n g  s t a f f  o f  t h e  d e p a r t m e n t ;
3 ( 2 )  c o n t r a c t i n g  w i t h  a  m u n i c i p a l i t y '  o r  o t h e r  e n t i t y  f o r  t h e
4  a s s e s s m e n t ;  o r
5 ( 3 )  a u t h o r i z i n g  a  m u n i c i p a l i t y  o r  o t h e r  e n t i t y  t o  make t h e
6 a s s e s s m e n t  and  s u p p o r t i n g  t h a t  e f f o r t  b y  a  g r a n t .
7 ( b )  O n l y  one  a s s e s s m e n t  may be  c o m p l e t e d  u n d e r  t h i s  s e c t i o n  f o r
8 e a c h  d e c l a r a t i o n  o f  a d i s a s t e r  em e r g e n c y .
9 , - ( c ) The c o m m i s s i o n e r  may p a y  t h e  c o s t s  o f  t h e  a s s e s s m e n t  f r o m

10 money a v a i l a b l e  i n  t h e  f u n d .
11 S e c .  2 9 . 6 0 . 5 8 0 .  REGULATIONS. The  c o m m i s s i o n e r  may a d o p t  r e g u l a -
12 t i o n s  t h a t  a r e  n e c e s s a r y  t o  im p l em e n t  t h e  p u r p o s e s  o f  AS 2 9 . 6 0 . 5 0 0  -
13 2 9 . 6 0 . 5 9 9 .
14 i - ^ S e c .  2 9 .6 0 .5 9 0 .  RECOVERY OF CERTAIN GRANT EXPENDITURES AUTHOR-
15 I Z ED .  The c o m m i s s i o n e r  may r e c o v e r  f r o m  a m u n i c i p a l i t y  o r  v i l l a g e
16 amoun t s  p a i d  a s  im p a c t  a s s i s t a n c e  u n d e r  AS 2 9 . 6 0 . 5 0 0  -  2 9 . 6 0 . 5 9 9  i f
17  t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t  t h e  m u n i c i p a l i t y  o r  v i l l a g e  r e c e i v i n g
18 t h e  g r a n t  i s  r e s p o n s i b l e  f o r  t h e  v i o l a t i o n  t h a t  c a u s e d  t h e  o i l  o r
19 h a z a r d o u s  s u b s t a n c e  r e l e a s e .
2 0  S e c .  2 9 . 6 0 . 5 9 9 .  D E F IN IT IONS .  I n  AS 2 9 . 6 0 . 5 0 0  -  2 9 . 6 0 . 5 9 9
2 1  ( 1 )  ^ c o n t a i n m e n t  and c l e a n u p ”  h a s  t h e  m e an in g  g i v e n  i n
2 2  AS 4 6 . 0 8 . 9 0 0 ;
23  ( 2 ) ^ " d i s a s t e r  e m e r g e n c y "  means a d i s a s t e r  d e c l a r e d  by t h e
2 4  g o v e r n o r  u n d e r  AS 2 6 . 2 3 . 0 2 0 ;
25  (3)*-'^rff u n d "  means t h e  o i l  and  i a z r r d o u s  s u b s t a n c e  r e l e a s e
26  r e s p o n s e  f u n d  e s t a b l i s h e d  by  AS 4 6 . 0 8 . 0 1 0 ;
2 7  " h a z a r d o u s  s u b s t a n c e , "  " o i l , "  and " r e l e a s e "  h a v e  t h e
28  m e an in g s  g i v e n  i n  AS 4 6 . 0 8 . 9 0 0 ;

2 9  ( 5 )  " v i l l a g e "  means a commun i t y  w i t h  a r e s i d e n t i a l
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p o p u l a t i o n  o f  25  o r  m o r e  n o t  i n c o r p o r a t e d  as  a  m u n i c i p a l i t y  u n d e r  
s t a t e  l aw  i n  t h e  u n o r g a n i z e d  b o r o u g h  o r  w i t h i n  a b o r o u g h  i f  t h e  p ow e r ,  
f u n c t i o n ,  o r  s e r v i c e  f o r  w h i c h  t h e  g r a n t  a p p l i c a t i o n  i s  s u b m i t t e d  i s  
n o t  e x e r c i s e d  o r  p r o v i d e d  b y  t h e  b o r o u g h  on  an a r e a w i d e  o r  n o n a r e a w i d e

5 b a s i s  a t  t h e  t im e  t h e  g r a n t  a p p l i c a t i o n  i s  s u b m i t t e d .
6 *  S e c .  6 .  AS 4 6 . 0 3 . 7 6 0 ( e )  i s  amended t o  r e a d :
7 I n  a d d i t i o n  t o  l i a b i l i t y  u n d e r  ( a )  - ( d )  o f  t h i s  s e c t i o n ,  a
8 p e r s o n  who v i o l a t e s  o r  c a u s e s  o r  p e r m i t s  t o  be v i o l a t e d  a p r o v i s i o n  o f
9 AS 4 6 . 0 3 . 7 4 0  -  4 6 . 0 3 . 7 5 0  i s  l i a b l e  t o  t h e  s t a t e ,  i n  a  c i v i l  a c t i o n

10 b r o u g h t  u n d e r  AS 4 6 . 0 3 . 8 2 2 ,  f o r  t h e  f u l l  amount  o f  a c t u a l  damages
11  c a u s e d  t o  t h e  s t a t e  b y  t h e  v i o l a t i o n ,  i n c l u d i n g
12 ( 1 )  d i r e c t  and i n d i r e c t  c o s t s  a s s o c i a t e d  w i t h  t h e  a b a t e -
13 m e n t ,  c o n t a i n m e n t ^  o r  r e m o v a l  o f  t h e  p o l l u t a n t ^
14 ( 2 )  [ , ]  r e s t o r a t i o n  o f  t h e  e n v i r o n m e n t  t o  i t s  f o r m e r  s t a t e ^
15 ( 3 )  amoun t s  p a i d  a s  g r a n t s  u n d e r  AS 2 9 . 6 0 . 5 1 0  - 2 9 . 6 0 . 5 9 9
16 and  a s  em e rg en c y  f i r s t  r e s p o n s e  a d v a n c e s  and r e im b u r s e m e n t s  u n d e r
17 AS 4 6 . 0 8 . 0 7 0 ( c ) ;  [ , ]  and
18 ( 4 )  a l l  i n c i d e n t a l  a d m i n i s t r a t i v e  c o s t s .
19  *  S e c .  7 .  AS 4 6 . 0 3 . 8 2 2 ( a )  i s  amended t o  r e a d :
2 0  ( a )  N o t w i t h s t a n d i n g  any  o t h e r  p r o v i s i o n  o r  r u l e  o f  l aw  and
2 1  s u b j e c t  o n l y  t o  t h e  d e f e n s e s  s e t  o u t  i n  ( b )  o f  t h i s  s e c t i o n  and  t h e
22  e x c e p t i o n  s e t  o u t  i n  ( i )  o f  t h i s  s e c t i o n ,  t h e  f o l l o w i n g  p e r s o n s  a r e
23  s t r i c t l y  l i a b l e ,  j o i n t l y  and s e v e r a l l y ,  f o r  damages t o  p e r s o n s  o r
2 4  p r o p e r t y ,  w h e t h e r  p u b l i c  o r  p r i v a t e ,  i n c l u d i n g  damage t o  t h e  n a t u r a l
2 5  r e s o u r c e s  o f  t h e  s t a t e  o r  a m u n i c i p a l i t y , o r  t o  t h e  n a t u r a l  r e s o u r c e s
26  t h a t  a r e  owned by  a  v i l l a g e , [AND] f o r  t h e  c o s t s  o f  r e s p o n s e ,  c o n t a i n -
27  m e n t ,  r e m o v a l ,  o r  r e m e d i a l  a c t i o n  i n c u r r e d  by t h e  s t a t e ^  [OR ]  a m u n i c -
28 i p a l i t y , o r  a  v i l l a g e ,  and f o r  t h e  a d d i t i o n a l  c o s t s  o f  a f u n c t i o n  o r
2 9  s e r v i c e ,  i n c l u d i n g  a d m i n i s t r a t i v e  e x p e n s e s  f o r  t h e  i n c r e m e n t a l  c o s t s
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1 o f  p r o v i d i n g  t h e  f u n c t i o n  o r  s e r v i c e ,  t h a t  a r e  i n c u r r e d  by t h e  s t a t e ,

2 a  m u n i c i p a l i t y ,  o r  a  v i l l a g e  [>] r e s u l t i n g  f rom an  u n p e r m i t t e d  r e l e a s e

3 o f  a  h a z a r d o u s  s u b s t a n c e  o r ,  w i t h  r e s p e c t  t o  r e s p o n s e  c o s t s ,  t h e

4 s u b s t a n t i a l  t h r e a t  o f  a n  u n p e r m i t t e d  r e l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e :

5 t h e  owner  o f ,  and  t h e  p e r s o n  h a v i n g  c o n t r o l  o v e r ,  t h e

6 h a z a r d o u s  s u b s t a n c e  a t  t h e  t i m e  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e ;

7 t h i s  p a r a g r a p h  d o s s  n o t  a p p l y  t o  a  c o n s u m er  p r o d u c t  i n  c o n su m er  u s e ;

8 K J g f  t h e  owner  an d t h e  o p e r a t o r  o f  a  v e s s e l  o r  f a c i l i t y ,

9 f r om  w h ic h  t h e r e  i s  a  r e l e a s e ,  o r  a  t h r e a t e n e d  r e l e a s e  t h a t  c a u s e s  t h e

10 i n c u r r e n c e  o f  r e s p o n s e  c o s t s ,  o f  a  h a z a r d o u s  s u b s t a n c e ;

11 U & )  any p e r s o n  who a t  t h e  t i m e  o f  d i s p o s a l  o f  any h a z a r d o u s

12 s u b s t a n c e  owned o r  o p e r a t e d  any f a c i l i t y  o r  v e s s e l  a t  w h ic h  t h e  h a z -

13 a r d o u s  s u b s c a n c e s  w e re  d i s p o s e d  o f ,  f rom w h ich  t h e r e  i s  a r e l e a s e ,  o r

14 a  t h r e a t e n e d  r e l e a s e  t h a t  c a u s e s  t h e  i n c u r r e n c e  o f  r e s p o n s e  c o s t s ,  o f

15 a h a z a r d o u s  s u b s t a n c e ;

16 v _ / f 4 )  any p e r s o n  who by c o n t r a c t ,  a g r e e m e n t ,  o r  o t h e r w i s e

17 a r r a n g e d  f o r  d i s p o s a l  o r  t r e a t m e n t ,  o r  a r r a n g e d  w i t h  a t r a n s p o r t e r  f o r

18 t r a n s p o r t  f o r  d i s p o s a l  o r  t r e a t m e n t ,  o f  h a z a r d o u s  s u b s t a n c e -  owned o r

19 p o s s e s s e d  by t h e  p e r s o n ,  o t h e r  t h a n  d o m e s t i c  s ew a p e ,  o r  by any o t h e r

20 p a r t y  o r  e n t i t y ,  a t  any f a c i l i t y  o r  v e s s e l  owned o r  o p e r a t e d  by an -

21 o t h e r  p a r t y  o r  e n t i t y  and c o n t a i n i n g  h a z a r d o u s  s u b s t a n c e s ,  f rom w hich

22 t h e r e  i s  a r e l e a s e ,  o r  a t h r e a t e n e d  r e l e a s e  t h a t  c a u s e s  t h e  i n c u r r e n c e

23 «o f  ‘r e s p o n s e  c o s t s ,  o f  a  h a z a r d o u s  s u b s t a n c e ;

24 5) any p e r s o n  who a c c e p t s  o r  a c c e p t e d  any h a z a r d o u s  su b -
*

25 s t a n c e s ,  o t h e r  t h a n  r e f i n e d  o i l ,  f o r  t r a n s p o r t  t o  d i s p o s a l  o r  t r e a t -

26 ment  f a c i l i t i e s ,  v e s s e l s  o r  s i t e s  s e l e c t e d  by t h e  p e r s o n ,  f rom w h ich

27 t h e r e  i s  a r e l e a s e ,  o r  a  t h r e a t e n e d  r e l e a s e  t h a t  c a u s e s  t h e  i n c u r r e n c e

28 o f  r e s p o n s e  c o s t s ,  o f  a h a z a r d o u s  s u b s t a n c e .

29 * S e c .  8 .  AS 4 6 . 0 3 . 8 2 2 ( h )  i s  amended t o  r e a d :
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The s t a t e x  [OR] a m u n i c i p a l i t y , o r  a v i l l a g e  i s  n o t  l i a b l e  

unde r  t h i s  s e c t i o n  f o r  c o s t s  o r  damages as  a r e s u l t  o f  a c t i o n s  t ake n  

i n  r e s p o n s e  t o  an  emergency c r e a t e d  by a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  

o f  a haz a rd o u s  s u b s t a n c e  g e n e r a t e d  by o r  from a f a c i l i t y  o r  v e s s e l  

owned by a n o t h e r  p e r s o n  u n l e s s  t h e  a c t i o n s  t a k e n  by th e  s t a t e , the  

[OR] m u n i c i p a l i t y , o r  t h e  v i l l a g e  c o n s t i t u t e  g r o s s  n e g l i g e n c e  o r  

i n t e n t i o n a l  m is c o n d u c t .

*  S . c. 9. AS 4 6 .0 3 .9 0 0  i s  amended by add in g  new p a r a g r a p h s  t o  r e a d :

i z e d  by AS 29 o r  o t h e r  p r o v i s i o n  o f  law a u t h o r i z i n g  a m u n i c i p a l i t y  to  

p e r fo rm  f u n c t i o n s  o r  p r o v i d e  s e r v i c e s  o r  a comparab le  f u n c t i o n  p e r ­

formed o r  s e r v i c e  p ro v id e d  by a v i l l a g e ;  " s e r v i c e "  i n c l u d e s  f u n c t i o n s  

n o t  p r e v i o u s l y  pe r fo rm ed  and s e r v i c e s  n o t  p r e v i o u s l y  p r o v id e d ;

t i o n  o f  25 o r  more no t  i n c o r p o r a t e d  as  a m u n i c i p a l i t y  unde r  s t a t e  law.

AS 4 6 .0 4 .0 2 0  i s  amended by add ing  a new s u b s e c t i o n  t o  r e a d :

I n  f u l f i l l i n g  i t s  r e s p o n s i b i l i t i e s  u nde r  ( e )  o f  t h i s  s e c ­

t i o n ,  t h e  d e p a r tm e n t  s h a l l  c o n s u l t  w i t h  t h e  g o v e rn in g  b o d i e s  o f  munic-

i n d i r e c t  e f f o r t s  a s s o c i a t e d  w i t h  t h e  p r e v e n t i o n ,  a b a te m e n t ,  c o n t a i n -  

ment^ o r  removal o f  a p o l l u t a n t ,  and t h e  r e s t o r a t i o n  o f  t h e  e n v i r o n ­

ment t o  i t s  fo rm er  s t a t e ; when a p p l i e d  t o  e x p e n se s ,  t h e  term i n c l u d e s  

t h e  a d d i t i o n a l  c o s t s  o f  p r o v i d i n g  a r e a s o n a b l e  and a p p r o p r i a t e  f u n c ­

t i o n  o r  s e r v i c e  i n c u r r e d  i n  r e s p o n s e  t o  t h e  d i s c h a r g e  of  a p o l l u t a n t ,  

i n c l u d i n g  [ ,  AND ALL INCIDENTAL] a d m i n i s t r a t i v e  expenses  f o r  t h e  

i n c r e m e n t a l  c o s t s  o f  p r o v i d i n g  th e  f u n c t i o n  o r  s e r v i c e ;

(35)  " s e r v i c e "  means a f u n c t i o n  p e r f o i . ; a d  o r  s e r v i c e  p r o ­

v id e d  by t h e  s t a t e  o r  by a m u n i c i p a l i t y  unde r  a d u ty  o r  power a u t h o r -

(36)  " v i l l a g e "  means a community w i t h  a r e s i d e n t i a l  po p u ia -

i p a l i t i e s  and v i l l a g e s .

* Sec.  11. AS 4 6 . 0 4 .9 0 0 ( 5 )  i s  amendtu t o  r e a d :

v-0 "co n ta in m e n t  and c le a n u p "  i n c l u d e s  a l l  d i r e c t  and
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1 * Sec.  12. AS 4 6 .0 4 .9 0 0  i s  amended by add in g  new p a r a g r a p h s  t o  r e a d :

2 " s e r v i c e ” means a f u n c t i o n  pe r fo rm ed  o r  s e r v i c e  p r o -

3 v i d e d  by t h e  s t a t e ,  i n c l u d i n g  f u n c t i o n s  no t  p r e v i o u s l y  p e r fo rm e d  and

4 s e r v i c e s  n o t  p r e v i o u s l y  p r o v id e d  by t h e  s t a t e ;

5 (19)  " v i l l a g e "  means a community w i t h  a r e s i d e n t i a l  p o p u l a -

6 t i o n  o f  25 o r  more n o t  i n c o r p o r a t e d  as  a m u n i c i p a l i t y  u n d e r  s t a t e  law.

7--— '?‘r_Sec .  13. AS 4 6 .0 8 .0 4 0  i s  amended t o  r e a d :

8 Sec.  4 6 . 0 8 . 0 4 0 .  TURP0SES OF THE FUND. I n  a d d i t i o n  t o  money i n

9 t h e  fund t h a t  mav be u s e d  by t h e  commiss ioner  o f  community and r e -

10 g i o n a l  a f f a i r s  o make g r a n t s  u n d e r  AS 2 9 .6 0 .5 1 0  and to  pay f o r  impact

11 a s se s s m e n t s  u n d e r  AS 2 9 . 6 0 . 5 7 0 .  t h e  [THE] commiss ioner  o f  e n v i r o n -

12 menta l  c o n s e r v a t i o n  may u s e  money from th e  fund  to

13 ^ ^ £ » ^ i n v e s t i g a t e  and e v a l u a t e  t h e  r e l e a s e  o r  t h r e a t e n e d

14 r e l e a s e  of  o i l  o r  a haz a rd o u s  s u b s t a n c e ,  and c o n t a i n ,  c l e a n  up ,  and  ©

15 t a k e  o t h e r  n e c e s s a r y  a c t i o n ,  such  as  m o n i t o r i n g  and a s s e s s i n g ,  t o

16 a d d re s s  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  o r  a h a z a r d o u s  sub-

17 s t a n c e  t h a t  p o s e s  an imminent  and s u b s t a n t i a l  t h r e a t  t o  t h e  p u b l i c

18 h e a l t h  o r  w e l f a r e ,  o r  t o  t h e  env i ro n m en t ;

19 ]/ pay a l l  c o s t s  i n c u r r e d  t o  e s t a b l i s h  and m a i n t a i n  t h e

20 o i l  and h a z a rd o u s  s u b s t a n c e  r e s p o n s e  o f f i c e  and f o r  t h e  e x p e n se s  o f

21 t h e  o i l  and ha z ardous  s u b s t a n c e  r e s p o n s e  c o rps  and t h e  o i l  and h a z a r d -

22 ous s u b s t a n c e  r e s p o n s e  d e p o t s  e s t a b l i s h e d  by t h a t  o f f i c e ;

23 y r o v id e  m a tc h in g  funds f o r  p a r t i c i p a t i o n  i n  f e d e r a l  o i l

24 d i s c h a r g e  c l e a n u p  a c t i v i t i e s  and u n d e r  42 U.S .C.  9601 - 9657 (Compre-

25 h e n s iv e  E nv i ronm e n ta l  Response ,  Compensat ion,  and L i a b i l i t y  Act  o f

26 1980);  [AND]

27 r e c o v e r  t h e  c o s t s  t o  t h e  s t a t e ^  [OR TO] a m u n i c i p a l i t y ^

28 o r  a v i l l a g e  o f  a c o n ta inm e n t  and c le a n u p  r e s u l t i n g  from t h e  r e l e a s e

29 o r  t h e  t h r e a t e n e d  r e l e a s e  o f  o i l  o r  a ha z a rdous  s u b s t a n c e ^  [ . ]
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1 (5)  p r e p a r e ,  r e v i e w ,  and r e v i s e

2 th e  s t a t e ' s  m a s t e r  o i l  and ha z ardous  s u b s t a n c e

3 d i s c h a r g e  and p r e v e n t i o n  c o n t in g e n c y  p l a n  r e q u i r e d  by AS 4 6 . 0 4 . -

4 200;  and

5 ^ ( B ^ / a  r e g i o n a l  m a s t e r  o i l  and h a z a rdous  s u b s t a n c e

6 d i s c h a r g e  and p r e v e n t i o n  con t in g e n cy  p l a n  r e q u i r e d  by AS 4 6 . 0 4 . -

7 210;  ana

8 (6)  r e s t o r e  t h e  env ironment  by a d d r e s s i n g  t h e  e f f e c t s  o f  an

9 o i l  o r  ha za rdous  s u b s t a n c e  r e l e a s e .

10 * Sec. 14. AS 4 6 . 0 8 . 0 7 0 ( c )  i s  amended to  r e a d :

11 The de pa r tm e n t  s h a l l  [MAY] r e im b u r s e  a m u n i c i p a l i t y  o r

12 v i l l a g e  f o r  a c t u a l  expenses  [ ,  OTHER THAN NORMAL OPERATING EXPENSES,]

13 i n c u r r e d  i n  t h e  aba tement  o f  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  and may

14 advance  money t o  a m u n i c i p a l i t y  o r  v i l l a g e  t o  c a r r y  ou t  an emergency

15 f i r s t  r e s p o n s e  t o  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  o r  a h a z a r d -

16 ous s u b s t a n c e / i f f

17 V— ) t h e  m u n i c i p a l i t y  o r  v i l l a g e  has  e n t e r e d  i n t o  an a g r e e -

18 ment w i t h  t h e  commiss ioner  u n d e r  AS 4 6 . 0 4 . 0 2 0 ( e )  o r  AS 4 6 . 0 9 . 0 2 0 ( e ) ;

19 and

20 (2)  t h e  commiss ioner  d e te r m in e s  t h a t

21 ^ C k ) ^ t h e  expenses  to  be r e im b u rs e d  were f o r  a  n e c e s s a r y

22 emergency f i r s t  r e s p o n s e  t o  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  t h a t x

23 a t  t h e  t ime o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e ,  posed  an immi-

24 nen t  and s u b s t a n t i a l  t h r e a t  t o  t h e  p u b l i c  h e a l t h  o r  w e l f a r e ,  o r

25 t o  the  env ironm ent^

26 l ^ ( B )  t h e  m u n i c i p a l i t y  o r  v i l l a g e  has  d e m o n s t r a t e d  a

27 need f o r  f i n a n c i a l  a s s i s t a n c e .  and t h e  money t o  be advanced  i s  

n e c e s s a r y  t o  en a b le  t h e  m u n i c i p a l i t y  o r  v i l l a g e  t o  c a r r y  ou t  an 

emergency f i r s t  r e s p o n s e  t o  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  t h a t .
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a t  t h e  t im e  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e ,  po s e s  an immi­

nen t  and s u b s t a n t i a l  t h r e a t  t o  t h e  p u b l i c  h e a l t h  o r  w e l f a r e ,  o r

t o  t h e  e n v i r o n m e n t ; and

*—<t c )  c on ta inm en t  and c le anup  e f f o r t s  p a i d  f o r  i n  whole 

o r  i n  p a r t  by a r e imbursement  o r  an advance made under  t h i s

s e c t i o n  were c o n s i s t e n t  w i t h  t h e  r e g i o n a l  m a s t e r  p l a n  f o r  t h e  

r e g i o n  i n  which th e  m u n i c i p a l i t y  o r  v i l l a g e  i s  l o c a t e d  i f  a p l a n

has been  p r e p a r e d  by the  de pa r tm e n t  u nde r  AS 4 6 .0 4 .2 1 0 .

* Sec./  lf>,<^AS 4 6 .0 8 .0 7 0  i s  amended by add ing  a new s u b s e c t i o n  to  r e a d :

(d)  N o t w i t h s t a n d in g  ( c )  o f  t h i s  s e c t i o n ,  t h e  commiss ioner  may 

r e c o v e r  from a m u n i c i p a l i t y  o r  v i l l a g e  amounts advanced o r  re im bursed  

u nde r  t h i s  s e c t i o n  i f  t h e  commiss ioner  d e t e r m i n e s  t h a t  t h e  mun ic ­

i p a l i t y  o r  v i l l a g e  i s  r e s p o n s i b l e  f o r  the  v i o l a t i o n  t h a t  caused t h e  

o i l  o r  haz a rd o u s  suDStance r e l e a s e  r e q u i r i n g  con ta inm en t  and c le a n u p  

a s s i s t a n c e .

* Sec .  16. AS 46,^0^.900(3)  i s  amended to  r ead :

i ^ j ) " con ta inm e n t  and c leanup"  i n c l u d e s  t h e  d i r e c t  and 

i n d i r e c t  e f f o r t s  a s s o c i a t e u  ’i t h  t h e  p r e v e n t i o n ,  a b a te m e n t ,  c o n t a i n ­

ment ,  o r  removal  of  o i l  o r  a haz a rd o u s  s u b s t a n c e ,  and th e  r e s t o r a t i o n  

o f  t h e  e n v i r o n m e n t ; when a p p l i e d  t o  e x p e n se s ,  t h e  term i n c l u d e s  t h e  

a d d i t i o n a l  c o s t s  of  p r o v i d i n g  a r e a s o n a b l e  and a p p r o p r i a t e  f u n c t i o n  o r

s e r v i c e  i n c u r r e d  i n  r e s p o n s e  t o  t h e  d i s c h a r g e  o f  the  o i l  o r  haza rdous  

s u b s t a n c e ,  i n c l u d i n g  [ ,  AND INCIDENTAL] a d m i n i s t r a t i v e  expenses  f o r  

t h e  i n c r e m e n t a l  c o s t s  o f  p r o v i d i n g  t h e  f u n c t i o n  o r  s e r v i c e ;

* Sec .  17. AS 4 6 .0 8 .9 0 0  i s  amended by add ing  new p a r a g r a p h s  t o  r ea d :

(11)  " s e r v i c e "  means a f u n c t i o n  pe rfo rmed  o r  s e r v i c e  p r o ­

v i d e d  by t h e  s t a t e ,  a m u n i c i p a l i t y ,  o r  a v i l l a g e ,  i n c l u d i n g  f u n c t i o n s  

n o t  p r e v i o u s l y  pe rfo rmed  and s e r v i c e s  no t  p r e v i o u s l y  p r o v id e d ;

(12)  " v i l l a g e "  means a community w i th  a r e s i d e n t i a l
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1 p o p u l a t i o n  o f  25 o r  more n o t  i n c o r p o r a t e d  as  a m u n i c i p a l i t y  unde r

2 s t a t e  law i n  t h e  u n o r g a n i z e d  borough o r  w i t h i n  a borough i f  t h e  r e l e -

3 v a n t  power,  f u n c t i o n ,  o r  s e r v i c e  i s  n o t  e x e r c i s e d  o r  p r o v id e d  by the

4 borough on an a reaw ide  o r  nonareawide  b a s i s  a t  t h e  t ime  t h e  g r a n t

5 a p p l i c a t i o n  o r  r e q u e s t  f o r  re im bursem en t  i s  s u b m i t t e d .

6 * Sec.  18. AS 4 6 . 0 9 . 0 6 0 ( b )  i s  amended to  r e a d :

7 ^ - t_ J ^ b - )^ A u th o r i ty  t o  c o n t a i n ,  c l e a n  up ,  o r  p r e v e n t  a r e l e a s e  o r
I

8 t h r e a t e n e d  r e l e a s e  o f  o i l  o r  o f  a ha z a rdous  s u b s t a n c e ,  and to  e x e r c i s e

9 o t h e r  powers n e c e s s a r y  t o  implement  t h i s  c h a p t e r , AS 4 6 .0 4 ,  and

10 AS 4 6 .0 8 ,  a r e  g r a n t e d  t o  m u n i c i p a l i t i e s  t h a t  do n o t  o t h e r w i s e  have

11 t h a t  a u t h o r i t y .  Except  as  p r o v id e d  i n  ( a )  o f  t h i s  s e c t i o n ,  a munic-

12 i p a l i t y  may e x e r c i s e  i t s  p o l i c e  power w i t h i n  t h e  a r e a  of  t h e  munic-

13 i p a l i t y .

14 * Sec. 19. A S /46 .0 9 .9 0 0 ( 2 )  i s  amended t o  r e a d :

15 i—^ 2 )  " c o n t a in m e n t  and c le a n u p "  i n c l u d e s  t h e  d i r e c t  and

16 i n d i r e c t  e f f o r t s  a s s o c i a t e d  w i t h  t h e  p r e v e n t i o n ,  a b a te m e n t ,  c o n t a i n -

17 ment ,  o r  removal o f  a  h a z a r d o u s  s u b s t a n c e ,  and t h e  r e s t o r a t i o n  o f  t h e

18 e n v i r o n m e n t ; when a p p l i e d  t o  e x p e n s e s ,  t h e  term i n c l u d e s  t h e  a d d i -

19 t i o n a l  c o s t s  o f  p r o v i d i n g  a r e a s o n a b l e  and a p p r o p r i a t e  f u n c t i o n  o r

20 s e r v i c e  i n c u r r e d  i n  r e s p o n s e  t o  the  d i s c h a r g e  o f  t h e  h a z a rdous  sub-

21 s t a n c e ,  i n c l u d i n g  [ ,  AND INCIDENTAL] a d m i n i s t r a t i v e  expenses  f o r  t h e

22 i n c r e m e n t a l  c o s t s  o f  p r o v i d i n g  the  f u n c t i o n  o r  s e r v i c e ;

23 * Sec. 20. AS 4 6 .0 9 .9 0 0  i s  amended by add in g  a new p a r a g r a p h  t o  r e a d :

24 (8)  " s e r v i c e "  means a f u n c t i o n  pe r fo rm ed  o r  s e r v i c e  p r o v i d -

25 ed by ttae s t a t e ,  i n c l u d i n g  f u n c t i o n s  n o t  p r e v i o u s l y  pe r fo rm ed  and
*

26 s e r v i c e s  not  p r e v i o u s l y  p r o v i d e d  by t h e  s t a t e .

27 *  Sec. 21. S e c t i o n s  7 and 9 o f  t h i s  Act a r e  r e t r o a c t i v e  t o  March 24,

28 1989.

29 * Sec.  22. / Th is  Act t a k e s  e f f e c t  imm edia te ly  u nde r  AS 0 1 . 1 0 . 0 7 0 ( c ) ,
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 (CRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 

BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS ZHAROFF, Sturgulewski

A BILL 

FOR AN ACT ENTITLED

1 "A n Act concerning the exercise of authority  by the state and its municipalities, and the

2 recovery of damages by the state and its municipalities and villages, in m atters relating

3 to environm ental conservation, and relating to the liability of villages for environm ental

4 response actions and to state assistance to municipalities and villages for expenses for

5 prevention and abatem ent of environmental degradation; and providing for an effective

6 date."

7 BE IT ENACTED BY TH E LEGISLATURE O F TH E STATE OF ALASKA:

8 * Section 1. INTENT. The provisions of AS 29.60.500 - 29.60.599, added by sec. 7 of this Act, are

9 not intended by the legislature to confirm long-term benefits on municipalities receiving financial

10 assistance under those provisions.

11 * Sec. 2. AS 29.35.020(b) is amended to read:

12 (b) A municipality may adopt an ordinance to exercise n power authorized bv this

13 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,) and may enforce the

*1*
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1 ordinance outside its boundaries. Before a [THISj power authorized bv this subsection may
2 be exercised inside the boundaries of another municipality, the approval of the other municipality
3 must be given by ordinance, and before a power authorized by this subsection m av he

4 exercised inside a village, as that term  is defined bv AS 46.08.900, the approval o f the

5 village m ust be given bv resolution. A m unicipality intending to exercise its au thority  under

6 this subsection shall act bv ordinance, and  mav adopt an ordinance under this subsection

7 to

8 (1) protect its w ater supply and w atershed; or

9 (2) contain, clean up, o r prevent the release or threatened  release of oil o r

10 a hazardous substance that mav pose an im m inent or substantial th rea t to persons.

11 p roperty , o r na tu ra l resources within the m unicipality’s boundaries; however, this

12 p a rag rap h  does not authorize a m unicipality to enforce an ordinance outside its boundaries

13 to regulate  exploration, development, production, o r transporta tion  of oil, gas, o r numerals

14 in a m an n er inconsistent with the s ta te ’s m anagem ent of those resources, and  enforcem ent

15 of the  ordinance m ust he consistent with a regional m aster plan p repared  bv the

16 D epartm ent o f Environm ental Conservation under AS 46.04.210; in this paragraph ,

17 "n a tu ra l resources" has the m eaning given in AS 46.03.826.

18 * Sec. 3. AS 29.35.020 is amended by adding a new subsection to read:
19 (e) In this section, "village"
20 (A) means the area within a five-mile radius o f the village post office or,
21 if there is no post office, another site designated by the commissioner;
22 (B ) does not include an area described in (A) o f this paragraph that is
23 within a city or another village.
24 * Sec. 4„ AS 29.35.200 is amended by adding a new subsection to read:
25 (d) A first class borough that exercises power necessary to contain, clean up, or prevent
26 a release or threatened release o f oil or a hazardous substance, and exercise a power granted to
27 a municipality under AS 46.04, AS 46.08, or'AS 46.09 shall exercise its authority in a manner
28 that is consistent with a regional master plan prepared by the Department o f Environmental
29 Conservation under AS 46.04.210.
30 * Sec. 5. AS 29.35.210(a) is amended by adding a new paragraph to read:
31 (13) contain, clean up, or prevent a release or threatened release o f oil or a

i
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1 hazardous substance, and exercise a power granted co a municipality under AS 46.04 , AS 46.08,
2 oi AS 46 .09 ; the borough shall exercise its authority under this paragraph in a manner that is
3 consistent with a regional master plan prepared by the Department o f  Environmental
4 Conservation under AS 46.04.210.
5 * Sec. 6. AS 29.35 .220 is amended by adding a new subsection to read:
6 (e) A third class borough may by ordinance exercise power necessary to contain, clean
7 up, o r prevent a release o r threatened release o f  o il o r a hazardous substance, and exercise a
8 power granted to a municipality under AS 46.04, AS 46.08 , or AS 46.09, but the power
9 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall

10 exercise its authority under this subsection in a manner that is consistent with a regional master
11 plan prepared by the Department o f  Environmental Conservation under AS 46 .04 .210.
12 * Sec. 7. AS 29.60 is amended by adding new sections to read:
13 ART ICLE  6. O IL  AND HAZARDOUS SUBSTANCE M UN IC IPA L
14 IMPACT ASSISTANCE.
15 Sec. 29.60.500. PURPOSE AND POL ICY , (a) The legislature finds and declares that
16 a major release o f o il o r hazardous substances into the environment presents a real and substantial
17 threat to the economy and public welfare o f the municipalities and villages that are affected by
18 the release and the resultant activities to contain and clean up the release.
19 (b ) The legislature concludes that it is in the best interest o f  the state and its citizens to
20 provide a readily available fund fo r the payment o f the expenses incurred by municipalities and
21 villages to mitigate the social and economic effects that arise out o f  a major release o f  o il or
22 hazardous substances and resultant cleanup activities.
23 (c ) It is the intent o f  the legislature and declared to be the public policy o f  the state that
24 money to defray the cost o f  social and economic effects on municipalities and villages arising
25 from  a m ajor release o f  o il or a hazardous substance and resultant cleanup activities and to pay
26 fo r e fforts to abate that release w ill be immediately available upon
27 (1 ) a determination by the governor that the release exceeds 10,000 barrels o f  oil
28 j j o r  550 ,000 gallons o f a hazardous substanc^;
29 (2 ) the declaration by the governor o f  a disaster emergency relating to the release;
30 and
31 (3 ) a finding by the governor that

-3-
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1 (A ) the release o f the oil o r hazardous substance into the environment
2 presents a real and substantial threat to the economy and public welfare o f  the
3 municipalities and villages that are affected by the release and by the resultant activiues
4 to contain and clean up the release; and
5 (B ) it is in the best interest o f  the state to pay the expenses incurred by
6 municipalities and villages to mitigate the social and economic effects that arise out o f
7 the release o f the oil o r the hazardous substance and the resultant cleanup acriviues.
8 Sec. 29.60.510. M UN IC IPAL IMPACT GRANTS AUTHORIZED , (a) The commis-
9 sioner may use money from the o il and hazardous substance release response fund to make grants

10 to a municipality or village that is affected by the release or by the response to the release and
11 that demonstrates that the release or response to the release involves extraordinary expenditures
12 that are beyond die reasonable capability o f the municipality or village to meet from the current
13 revenue sources o f the municipality o r village i f
14 (1 ) the governor determines that a release o f  o il o r a hazardous substance exceeds
15 10,000 barrels o f o iljo r 550,000 gallons o f a hazardous substance^
16 (2 ) the release has been proclaimed a disaster emergency by the governor under
17 AS 26 .23 .020 ; and
18 (3 ) the governor finds that
19 (A ) the release o f the o il o r hazardous substance into the environment
20 presents a real and substantial threat to the economy and public welfare o f  the
21 municipalities and villages that are affected by the release and by the resultant acdviries
22 to contain and clean up the release; and
23 (B ) it is in the best interest o f  the state to pay the expenses incurred by
24 municipalides and villages to mitigate the social and economic effects that arise out o f
25 the release o f the oil or the hazardous substance and the resultant cleanup activities.
26 (b ) For each disaster emergency declared by the governor under AS 26.23 .020, and
27 subject to agreement with the commissioner o f environmental conservation as to the amount o f
28 money in the fund that may be used by the department to make grants, the commissioner may
29 expend not more than $10,000,000 o f  the balance o f the fund that is appropriated to the spill
30 reserve or o f  the unrestricted balance o f  the fund for grants authorized under this section. I f  the
31 commissioner and the commissioner o f  environmental conservation do not agree on the amount
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1 o f  money in the fund that may be used by the department to make grams under AS 29 .60 .500 -
2 29.60 .599, the governor shall make the determination.
3 (c) Notwithstanding the limitation o f  AS 37.07 .080(e ) against the transfer o f  money
4 between appropriations, when the commissioner and the commissioner o f  environmental
5 conservation have agreed to the amount o f  money in the fund that may be used by the
6 department to make grants, or when that determination has been made by the governor, the
7 commissioner o f  environmental conservation shall promptly transfer that amount to the
8 department fo r use under AS 29.60 .500 - 29.60.599.
9 (d) For money that has been transferred under (c) o f this section, i f  within any one-year

10 period thereafter the commissioner does not use the money to make a grant under AS 29 .60 .500 -
11 29.60 .599 , the commissioner shall, at the direction o f  the governor o r the request o f  the
12 commissioner o f environmental conservation, return the unexpended amount transferred under
13 (c) o f this section to the fund.
14 Sec. 29.60.520. PURPOSES OF M UN IC IPAL IM PACT GRANTS, (a) A grant made
15 under AS 29.60 .510 may be made only
16 (1 ) fo r a service, including all incidental administrative costs related to the
17 service, that is directly o r indirectly affected by efforts associated with prevention, abatement,
18 containment, o r removal o f  o il o r a hazardous substance and that relates to
19 (A ) subsistence resource protection to ensure the continued viability o f
20 fish, w ildlife, and other resources on which the residents o f the municipality o r village
21 re ly fo r subsistence needs;
22 (B ) alleviation o r mitigation o f  adverse social o r cultural effects;
23 (C ) public health and welfare needs, including hospital, clinic, and
24 emergency medical services; alcohol, drug abuse, and mental health services; fam ily
25 support services; and the operation o f waste disposal systems and water quality
26 improvement systems;
27 (D ) public safety needs, including police protection, search and rescue, and
28 fire protection;
29 (E ) public utility needs, including the operation o f  electric generating
30 plants and distribution systems, water supply systems, telephone systems, and fuel
31 distribution systems;
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1 (F ) housing and office needs;
2 (G ) transportation needs;
3  (H) public administration needs, including the value o f  the lime o f  staff
4 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
5 remove oil o r a hazardous substance: and
6 (I) planning needs, including the value o f  the dme o f staff and
7 administrative personnel necessary to coordinate efforts with other governments to
8 prevent, abate, contain, and remove oil o r a hazardous substance; and
9 (2 ) to compensate the municipality or village for

10 (A ) the reduction o f revenue attributable to the release o f  the oil or
11 hazardous substance; and
12 (B ) the costs o f projects o r activities that are delayed or lost because o f
13 the efforts o f the municipality or village responding to the release or associated with the
14 containment or cleanup o f oil or the hazardous substance.
15 (b ) I f  money received under this section is used for a capital expenditure the
16 commissioner may require the municipality or village that acquired the item as a capital
17 expenditure to transfer it to the state at the end o f  the period during which the item is actually
18 used fo r spill response i f  the commissioner finds that retention o f  the item would confer an
19 inappropriate benefit on the municipality or village.
20 Sec. 29.60.530. CR ITER IA  TO EVALUATE GRANT APPLICATIONS, (a) In
21 determining whether an expenditure o r proposed expenditure by a municipality or village is
22 eligible fo r a grant under AS 29.60.510, the department shall consider
23 (1 ) the degree to which the effect on the municipality or village is directly caused
24 by the o il o r hazardous substance release or the response to the release;
25 (2 ) the availability o f money to the recipient from other sources that can meet the
26 costs o f  providing the functions or services; and
27 (3 ) the severity o f the effect addressed in the grant application.
28 (b ) The department may reject an application fo r a grant under AS 29 .60 .510 or approve
29 an application for a grant in an amount that is less than the amount requested by a municipality
30 o r village i f  the department determines that payment o f  the amount requested is not warranted
31 under (a) o f  this section.
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1 (c) The department shall adopt, by regulation, criteria by which to rank all o r a portion
2 o f  applications for the purpose o f establishing the priority order o f  awarding grants i f  money
3 requested by eligible municipalities and villages under this section exceeds the amount available.
4 The criteria must be based on the elements set out in (a) o f  this section. I f  the total amount o f
5 money requested by eligible municipalities and villages under this section exceeds the amount
6 available, the department shall rank applications for the purpose o f establishing the priority order
7 o f  awarding grants in accordance with the regulations.
8 Sec. 29.60.540. L IM ITATIONS ON USES OF GRANTS BY  M UN IC IPA L IT IES  AND
9 V ILLAGES , (a) A municipality may not use a grant made under AS 29 .60 .510 to reduce

10 current municipal tax rates o r to retire its existing bonded indebtedness.
11 (b ) Money received by a municipality o r village under AS 29 .60 .500 - 29 .60 .599 may
12 not be used fo r a capital improvement, as that term is defined by AS 46 .08 .900 (1 ); or
13 Sec. 29.50.550. RECORDS. The department shall maintain records showing the income
14 and expenses o f  grants made under AS 29.60.510, and shall develop procedures governing the
15 expenditure o f, and accounting for, money expended.
16 Sec. 29.60.560. IM PACT ASSESSM ENT AND REM ED IAL PLANS, (a) Fo r each
17 disaster emergency declared by the governor under AS 26 .23 .020 based on a release o f  o il or a
18 hazardous substance, the commissioner, after consulting with and securing the written approval
19 o f  the attorney general and after consulting with other state agencies, shall
20 (1 ) make an assessment o f  the social and economic effects o f  the release o f  the
21 o il o r hazardous substance;
22  (2 ) develop a plan to
23 (A ) recover the cost o f release-related expenditures; and
24 (B ) mitigate the social and economic effects o f the release o f  the o il or
25 hazardous substance on the municipalities, the villages, and the region in which the
26 discharge occurs;
27 (b ) The commissioner may make the assessment and plans required by (a) o f  this section
28 by
29 (1 ) using staff o f  ihe department;
30 (2 ) contracting with a municipality or other entity; or
31 (3 ) authorizing a municipality or other entity to perform that work and supporting
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1 that effort by a grant.
2 (c) Only one assessment and one plan may be completed under this section for each
3 declaration o f  a disaster emergency.
4 (d ) The commissioner may pay the costs o f the assessment, the plan, and the recovery
5 o f  the cost o f release-related expenditures from money available in the fund.
6 (e) Expenditures made under this section may be made only from the amount transferred
7 to the commissioner under AS 29.60.510(c), unless
8 (1 ) the commissioner and the commissioner o f environmental conservation
9 mutually agree that payment may be made from money in the o il and hazardous substance release

10 response fund not transferred under AS 29.60.510(c); or
11 (2 ) the commissioner pays them from another source.
12 Sec. 29.60.590. REGULATIONS. The commissioner and the commissioner o f
13 environmental conservation shall jointly develop and adopt regulations that are necessary to
14 implement the purposes o f AS 29.60.500 - 29.60.599.
15 Sec. 29.60.599. DEFIN IT IONS. In AS 29.60.500 - 29.60.599,
16 (1 ) "containment and cleanup" has the meaning given in AS 46 .08 .900 ;
17 (2 ) "disaster emergency" means a disaster declared by the governor under
18 AS 26.23.020;
19 (3 ) "fund" means the oil and hazardous substance release response fund
20 established by AS 46.08.010;
21 (4 ) "hazardous substance," "oil," and "release" have the meanings given in
22 AS 46.08.900;
23 (5 ) "service"
24 (A ) rneans a function performed o r service provided by a municipality
25 under a duty or power authorized by this title or by another provision o f  law authorizing
26 a municipality to perform functions or provide services, o r a comparable function
27 performed o r service pit>vided by a village;
28 (B ) includes functions not previously performed and services not
29 previously provided by the municipality or village;
30 (6) "village" means a place within the unorganized borough o r within a borough
31 i f  the power, function, or service fo r which a grant application is submitted under AS 29 .60 .500 -
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4

5

6
7

8 
9

10
11
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13

14

15

16

17

18

19

20 
21 
22
23

24

25

26 

27

1
2

r»2o
29

30
31

29 .60 .599 is not exercised or provided by the borough on an areawide o r nonareawide basis at 
the time the grant application is submitted, that

(A ) has irrevocably waived, in a form approved by the Department o f 
Law, any claim o f  sovereign immunity that might arise in connection with the use o f 
grant money under this chapter, and

(B ) has
(i) a council organized under 25 U.S.C. 476 (sec. 16 o f  the Indian 

Reorganization Act);
(ii) a traditional village council recognized by the United States as 

eligible fo r federal aid to Indians; or
(iii) a council recognized by the commissioner under regulations 

adopted by the department to determine and give offic ia l recognition o f village 
entities under AS 44.47.150(b ).

* Sec. 8. AS 46.03 .760(e ) is amended to read:
(e) In addition to liability under (a) - (d) o f this section, a person who violates or causes 

or permits to be violated a provision o f  AS 46.03 .740 - 46 .03 .750 is liable to the state, in a civil 
action brought under AS 46.03.822, fo r the fu ll amount o f actual damages caused to the state by 
the violation, including

direct and indirect costs associated with the abatement, containment or 
removal o f  the pollutant^

(2 ) [,] restoration o f the environment to its former statei
(3 ) amounts paid as grants under AS 29.60 .510 - 29.60.599 and as emergency 

first response advances and reimbursements under AS 46 .08 .070 (c ): (,] and
(4 ) all incidental administrative costs.

* Sec. 9. AS 46.03 .822(a ) is amended to read: ^
(a) Notwithstanding any othe; provision or rule o f law and subject only tc the defenses 

set ouitin (b) o f  this section and the exception set out in (i) o f  this section, the following persons 
are strictly liable, jo in tly  and severally, for damages to persons o r property, whether public or 
private, including damage to the natural resources o f the state o r municipality, (AND ) fo r the 
costs o f  response, containment, removal, or remedial action incurred by the state, (OR ) a munic­
ipality, o r  a v illage, and fo r the additional costs o f a function o r service, including
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-9-
N m  [ D E L E 7 E 3  7 -  X T  3 R A C X F . 7 Z D  I

CSSSSB 25(CRA)



1 adm inistrative expenses for the increm ental costs of providing the function o r service, that

2 a re  incurred  bv the state, a municipality, o r a village, and the costs of projects o r  activities

3 tha t a re  delaved or lost because of the efforts of the state, the m unicipality, o r the village.

4 resulting from an unpermitted release o f  a hazardous substance or, with respect to response costs,
5 the substantial threat o f  an unpermitted release o f a hazardous substance:
6 (1) the owner of, and the person having control over, the hazardous substance at
7 the time o f  the release o r threatened release; this paragraph does not apply to a consumer product
8 in consumer use;
9 (2) the owner and the operator o f  a vessel or facility, from  which there is a

10 release, o r a threatened release that causes the incurrence o f  response costs, o f a hazardous
11 substance;
12 (3) any person who at the time o f  disposal o f  any hazardous substance owned or
13 operated any facility or vessel at which the hazardous substances were disposed of, from  which
14 there is a release, o r a tiireatened release that causes the incurrence o f response costs, o f  a
15 hazardous substance;
16 (4 ) any person who by contract, agreement, o r otherwise arranged fo r disposal or
17 treatment, o r arranged with a transporter fo r transport fo r disposal o r treatment, o f hazardous
18 substances owned o r possessed by the person, other than domestic sewage, o r by any other party
19 o r entity, at any facility o r vessel owned or operated by another party o r entity and containing
20 hazardous substances, from which there is a release, or a threatened release that causes the
21 incurrence o f  response costs, o f a hazardous substance;
22 (5 ) any person who accepts or accepted any hazardous substances, other than
23 refined o il, fo r transport to disposal o r treatment facilities, vessels o r sites selected by the person,
24 from  which there is a release, or a threatened release that causes the incurrence o f  response costs,
25 o f  a hazardous substance.
26 * Sec. 10. AS 46.03 .822(h ) is amended to read:
27 (h ) The statea [OR] a municipality, o r a village is not liable under this section fo r costs
28 or damages as a result o f  actions taken in response to an emergency created by a release or
29 threatened release o f  a hazardous substance generated by or from a facility o r vessel owned by
30 another person unless the actions taken by the state, the [OR] municipality, o r  the village
31 constitute gross negligence o r intentional misconduct.
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1 * Sec. 11. AS 46 .03 .900 is amended by adding new paragraphs to read:
2 (35 ) "service" means a function performed o r service provided by the state o r by
3 a municipality under a duty or power authorized by AS 29 o r other provision o f law authorizing
4  a municipality to perform functions or provide services, o r a comparable function performed o r
5 service provided by a village; "service" includes functions not previously performed and services
6 not previously provided;
7 (36 ) "village" means a place within the unorganized borough or within a borough
8 as to a power, function, or service that is not exercised o r provided by the borough on an
9 areawide or nonareawide basis that

10 (A ) has irrevocably waived, in a form  approved by the Department o f
11 Law, any claim o f sovereign immunity that might arise under this chapter; and
12 (B ) has
13 (i) a council organized under 25 U .S .C . 476 (sec. 16 o f the Indian
14 Reorganization Act);
15 (ii) a traditional village council recognized by the United States as
16 eligible fo r federal aid to Indians; or
17 *  (iii) a council recognized by the commissioner o f community and
18 regional affairs under regulations adopted by the Department o f Community and
19 Regional Affairs to determine and give offic ia l recognition o f village entities
20 under AS 44.47.150(b).
21 * Sec. 12. AS 46 .04 .020 is amended by adding a new subsection to read:
22 ( f )  In fu lfilling its responsibilities under (e) o f  this section, the department shall consult
23 with the governing bodies o f  municipalities and villages.
24 * Sec. 13. AS 46 .04 .900 (5 ) is amended to read:
25 (5 ) "containment and cleanup" includes all direct and indirect efforts associated
26 with the prevention, abatement, containment or removal o f a pollutant, and the restoration o f  the
27 environment to its former state: when applied to expenses, the term  includes the additional
28 costs o f  p rovid ing a reasonable and appropriate function o r  service incurred in response to
29 the discharge o f  a pollutant, including [, AND A LL INC IDENTAL ] administrative expenses
30 fo r  the incremental costs o f  providing the function o r  service;
31 * Sec. 14. AS 46.04 .900 is amended by adding new paragraphs to read:
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1 (20 ) "service" means a function performed or service provided by die state,
2 including functions not previously performed and services not previously provided by the state;
3 (21 ) "village" means a place within the unorganized borough o r within a borough
4 as to a power, function, o r service that is not exercised o r provided by the borough on an
5 areawide o r nonareawide basis that
6 (A ) has irrevocably waived, in a form approved by the Department o f
7 Law, any claim o f  sovereign immunity that might arise under this chapter; and
8 (B ) has
9 (i) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian

10 Reorganization Act);
11 (ii) a traditional village council recognized by the United States as
12 eligible fo r federal aid to Indians; or
13 (iii) a council recognized by the commissioner o f  community and
14 regional affairs under regulations adopted by the Department o f  Community and
15 Regional A ffairs to detennined and give offic ia l recognition o f  village entities
16 under AS 44 .47 .150(b ).
17 * Sec. 15. AS 46.08 .040 (a ) is amended to read;
18 (a) In  addition to money in the fund that is transfe rred  to the comm issioner o f
19 comm unity and regional a ffa irs  to make grants under AS 29 .60 .510 and to pav fo r impact
20 assessments under AS 29.60.560, the [THE] commissioner o f environmental conservation may
21 use money from  the fund to
22 (1 ) investigate and evaluate the release or threatened release o f  o il o r a hazardous
23 substance, and contain, clean up, and take other necessary action, such as monitoring and
24 assessing, to address a release o r threatened release o f  oil or a hazardous substance that poses
25 an imminent and substantial threat to the public health or welfare, or to the environment;
26 (2 ) pay a ll costs incurred to
27 (A ) establish and maintain the o il and hazardous substance response office;
28 (B ) review oil discharge prevention and contingency plans submitted under
29 AS 46.04 .030;
30 (C ) conduct training, response exercises, inspections, and tests, in order
31 to verify  equipment inventories and ability to prevent and respond to o il and hazardous
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1 substance release emergencies, and to undertake other activities intended to verify or
2 establish the preparedness o f the state, a municipality, o r a party required by
3 AS 46.04 .030 to have an approved contingency plan to* act in accordance with that plan;
4 and
5 (D ) verify o r establish p roof o f  financial responsibility required by
6 AS 46.04.040;
7 (3 ) pay the expenses incurred by the Alaska division o f emergency services for
8 the o il and hazardous substance response corps and the o il and hazardous substance response
9 depots when presented with appropriate documentation by the division;

10 (4 ) provide matching funds for participation in federal oil discharge cleanup
11 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
12 Compensation, and Liability Act o f 1980);
13 (5 ) recover the costs [COST] to the state* [OR TO ] a municipality, o r  a village
14 o f  a containment and cleanup resulting from  the release or the threatened release o f  o il o r a
15 hazardous substance;
16 (6 ) prepare, review, and revise
17 (A ) the state’s master oil and hazardous substance discharge prevention
18 and contingency plan required by AS 46.04.200; and
19 (B ) a regional master oil and hazardous substance discharge prevention
20 and contingency plan required by AS 46.04 .210; and
21 (7 ) restore the environment by addressing the effects o f  an o il o r hazardous
22 substance release.
23 * Sec. 16. AS 46.08.070(c) is amended to read:
24 (c) The department shall [M AY ] reimburse a municipality o r  village fo r actual expenses,
25 other than normal operating expenses, incurred in the abatement o f a release o r threatened release
26 and mav advance money to a municipality o r villaue to ca rry  out an emergency firs t
27 response to a release o r threatened release o f o il o r a hazardous substance'if
28 (1 ) the municipality o r villatie has entered into an agreement with the
29 commissioner under AS 46.04 .020(e ) o r AS 46.09 .020(e ); and
30 (2 ) the commissioner determines that
31 (A ) the expenses to he reimbursed were fo r a necessary emergency first

WORK DRAFT WORK DRAFT WORK DRAFT

-13 -
.‘W  Toxc ’■ r . ' i n r ! : n o d  [ D E L E T E D  T E X T  B R A C K E T E D  I

CSSSSB 25(CRA)



1 response to a release or threatened release that, at the time o f the release o r  threatened
2 release, posed an imminent and substantial threat to the public health o r welfare, o r to
3 the environment^
4 (B ) the municipality o r  village has demonstrated a need fo r financial
5 assistance, and the monev to he advanced is necessary to enable the municipality o r
6 village to ca rry  out an emergency first response to a release o r threatened release
7 that, at the time o f the release o r threatened release, poses an imminent and
8 substantial threat to the public health o r w elfare , o r to the environment; and
9 (C ) containment and cleanup e ffo rts paid fo r in whole o r in part bv

10 a reimbursement o r  an advance made under this section were consistent with the
11 regional master plan fo r the region in which the municipality o r village is located if
12 a plan has been prepared bv the department under AS 46 .04 .210 .
13 * Sec. 17. AS 46 .08 .900 (3 ) is amended to read:
14 (3 ) "containment and cleanup" includes the direct and indirect efforts associated
15 with the prevention, abatement, containment, or removal o f  o il or a hazardous substance, and the
16 restoration o f the environment: when applied to expenses, the term  includes the additional
17 costs o f  providing a reasonable and approp ria te function o r service incurred in response to
18 the release o f the oil o r hazardous substance, including [, AND INC IDENTAL] administrative
19 expenses fo r the incremental costs o f providing the function o r service:
20 * Sec. 18. AS 46.08 .900 is amended by adding new paragraphs to read:
21 (11 ) "service"
22 (A ) means a function performed or service provided by a municipality
23 under a duty or power authorized by AS 29 o r by another provision o f law authorizing
24 a municipality to perform functions o r provide services, or a comparable function
25 performed o r service provided by a village;
26 (B ) includes functions not previously performed and services not
27 previously provided by the municipality or village;
28 (12 ) "village" means a place within the unorganized borough or within a borough
29 i f  die power, function, or service fo r which a grant application under AS 29.60.510 is submitted
30 is not exercised or provided by the borough on an areawide o r nonareawide basis at the time the
31 grant application is submitted that
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1 (A ) has irrevocably waived, in a form  approved by the Department o f
2 Law, any claim o f sovereign immunity that might arise in connection with the use o f
3 grant money under this chapter, and
4 (B ) has
5 (i) a council organized under 25 U .S.C . 476 (sec. 16 o f  the Indian
6 Reorganization Act);
7  (ii) a traditional village council recognized by the United States as
8 eligible fo r federal aid to Indians; or
9 (iii) a council recognized by the commissioner o f  community and

10 regional affairs under regulations adopted by the Department o f Community and
11 Regional Affairs to determine and give o ffic ia l recognition o f village entities
12 under AS 44.47.150(b).
13 * Sec.. 19. AS 46 .09 .060 (b ) is amended to read:
14 (b ) Authority to contain, clean up, or prevent a release o r threatened release o f o il o r o f
15 a hazardous substance, and to exercise other powers necessary to implement this chapter*
16 AS 46 .04 , and AS 46.08, are granted to municipalities that do not otherwise have that authority.
17 Except as provided in (a) o f this section, a municipality may exercise its police power within the
18 area o f  the municipality.
19 * Sec. 20. AS 46 .09 .900 (2 ) is amended to read:
20 (2 ) "containment and cleanup" includes the direct and indirect efforts associated
21 with the prevention, abatement, containment, o r removal o f  a hazardous substance, and the
22 restoration o f  the environment; when applied to expenses, the term  includes the additional
23 costs o f  p rovid ing a reasonable and approp riate function o r  service incurred in response to
24 the release o f the hazardous substance, including [, AND INC IDENTAL] administrative
25 expenses fo r the incremental costs o f providing the function o r  service:
26 * Sec. 21. AS 46.09 .900 is amended by adding a new paragraph to read:
27 (8 ) "service" means a function performed o r service provided by the state,
28 including functions not previously performed and services not previously provided by the s&te.
29 * Sec. 22 . Sections 9 and 11 o f this Act are retroactive to March 24, 1989.
30 * Sec. 23. A PPL IC A B IL ITY . The amendments made by secs. 7, 8, 15, and 16 o f  this Act do not
31 apply to a release o f  oil o r a hazardous substance and resultant cleanup activities or to efforts to respond
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. . . .

1 to o r abate that release i f  the release occurred before the effective date o f this Act.
2  * Sec. 24. This Act takes effect immediately under AS 01.10 .070(c ).

:5  ̂ , , - . V - IW*
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H o u x i s .  6T
CS FOR FOR . S ILL  NO. ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY
Offered:
Referred:
Sponsor/s): SENATORS ZHAROFF, Sturgulewski

A B ILL  
FOR AN ACT ENTITLED

1 "An Act concerning the exercise o f authority by and the recovery of damages by the state
2 and its municipalities and villages in matters relating to environmental conservation, and
3 relating to the liability of villages for environmental response actions and to state assistance
4 to municipalities and villages for expenses for prevention and abatement of environmental
5 degradation; and providing for an effective date."

6 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
7 * Section 1. AS 29.35.020(b) is amended to read:
3 (b) A municipality may adopt an ordinance to exercise a power authorized bv this
9 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the

10 ordinance outside its boundaries. Before ̂  [THIS] power authorized bv this subsection may
11 be exercised inside the boundaries o f another municipality, the approval o f the other municipality
12 must be given by ordinance, mill NifbPU imCMgfgnTTTm iml* br-tlris sutB&thirii mm  ha
13 -axosekcd incida a ■vtItei?er44*e-fiovopnirH?.bodv notifv-and eonoutt*

s e e  attach hem t  a
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1 with the village council concerning the proposed exercise of the power. A m unicipality

2 intending to exercise its au thority  under this subsection shall act bv ordinance, an d  mav

3 adopt an  ordinance under this subsection to

4 (1) protect its w ater supply and watershed; o r

5 (2) contain, clean up, or prevent the release o r th rea tened  release of oil o r

6 a hazardous substance tha t m av pose an imminent o r substantial th rea t to persons.

7 property , o r na tu ra l resources within the municipality’s boundaries: however, this

8 paragraph  does not authorize a municipality to enforce an ord inance outside its boundaries

9 to regulate exploration, developm ent, production, or transporta tion  of oil, gas, o r m inerals

10 in a m anner inconsistent with the state’s management of those resources

11 owneE-ofrUic land. IfUiL'lanU, ui uufrrwn>nnii  liMtt f ith e  ordinance adopted must he eonsis-

12 tent with a regional m aster plan fop"t h w i?glUH >i n liiUi Ba ted t f g gjga

13 haofeoac  prepared  bv the D epartm ent of Environmental Conservation under AS 46.04.210:

14 in this paragraph  "n a tu ra l resources" lias the meaning given in AS 46.03.826.

15 * Sec, 2 . AS 29.35 .020 is amended by adding a new subsection to read:
16 (e ) In this section, "village"
17 (A) means the area within a five-mile radius o f  the village post o ffice or,
18 i f  there is no post office, another site designated by the commissioner;
19 (B ) does not include an area described in (A ) o f  this paragraph that is
20 within a city o r another village.
21 ”  Sec. 3. AS 29.35 .200 is amended by adding a new subsection to read:
22 (d ) A first class borough that exercises power necessary to contain, clean up, or prevent
23 a release o r threatened release o f o il or a hazardous substance, and exercise a power granted to
24 a municipality under AS 46.04, AS 46.08, o r AS 46.09 shall exercise its hority in a manner
25 that is consistent with a regional master plan fo r the region in which the borough is located i f
26 a plan has been prepared by the Department o f Environmental Conservation under AS 46.04 .210 .
27 * Sec. 4. AS 29.35 .210(a ) is amended by adding a new paragraph to read:
28 (13 ) contain, clean up, or prevent a release o r threatened release o f  o il o r a
29 hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46 .08 ,
30 o r AS 46.09 ; the borough shall exercise its authority under this paragraph in a manner that is
31 consistent with a regional master plan for the region in which the borough is located i f  a plan
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1 has been prepared by the Department o f  Environmental Conservation under AS 46.04.210.
2 * Sec. 5, AS 29.35.220 is amended by adding a new subsection to read:
3  (e) A third class borough may by ordinance exercise power necessary to contain, clean
4  up, or prevent a release or threatened release o f  o il o r a hazardous substance, and exercise a
5  power granted to a municipality under AS 46 .04 , AS 46.08, or AS 46.09, but the power
6  authorized by this subsection may be exercised on ly on a nonareawide basis. The borough shall
7  exercise its authority under this subsection in a manner that is consistent with a regional master
8  plan for the region in which the borough is located i f  a plan has been prepared by the
9  Department o f Environmental Conservation under AS 46.04.210.

1 0  * Sec. 6. AS 29.60 is amended by adding new sections to read:
11 ARTICLE 6. O IL  AND HAZARDOUS SUBSTANCE M UNIC IPAL
12 IMPACT ASSISTANCE.
13 Sec. 29.60.500. PURPOSE AND PO L IC Y , (a) The legislature finds and declares that
14 a major release o f  oil or hazardous substances into the environment presents a real and substantial
15 threat to the economy and public welfare o f  the municipalities and villages that are affected by
16 the release and the resultant activities to contain and clean up the release.
17 (b) The legislature concludes that it is in the best interest o f the state and its citizens to
18  provide a readily available fund for the payment o f  the expenses incurred by municipalities and
19 villages to mitigate the social and economic effects that arise out o f a major release o f o il or
2 0  hazardous substances and resultant cleanup activities.
2 1  (c) It is the intent o f the legislature and declared to be the public policy o f  the state that
2 2  money to defray the cost o f social and economic effects on municipalities and villages arising
23  from a major release o f  o il or a hazardous substance and resultant cleanup activities and to pay
2 4  fo r efforts to abate that major release w ill be immediately available upon the declaration by the
2 5  governor o f  a disaster emergency relating to the release.
2 6  Sec. 29.60.510. MUN IC IPAL IM PACT GRANTS AUTHORIZED , (a) I f  a release o f
2 7  oil o r a hazardous substance has been proclaimed a disaster emergency by the governor under
28  AS 26.23.020, the commissioner may use money from the o il and hazardous substance release
2 9  response fund to make grants to a municipality or village that is affected by the release or v
30  response to the release and that demonstrates that the release o r response to the release
31 extraordinary expenditures that are beyond the reasonable capability o f the municipality or village

*
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1 to meet from the municipality’ s or village’s current revenue sources.
2 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
3  subject to agreement with the commissioner o f  environmental conservation as to the amount o f
4  money in the fund that may be used by the department to make grants, the commissioner may
5 expend not more than $10,000,000 o f the balance o f  the fund that is appropriated to the spill
6  reserve or o f  the unrestricted balance o f the fund fo r grants authorized under this section. I f  the
7  commissioner and the commissioner o f environmental conservation do not agree on the amount
8  o f  money in the fund that may be used by the department to make grants under AS 29.60.500 -
9 29.60.599, the governor shall make the determination.

10 (c) Notwithstanding the limitation o f  AS 37.07 .080(e ) against the transfer o f  money
11 between appropriations, when the commissioner and the commissioner o f  environmental
12 conservation have agreed to the amount o f  money in the fund that may be used by the
13 department to make grants, o r when that determination has been made by the governor, the
14 commissioner o f environmental conservation shall promptly transfer that amount to the
15 department fo r use under AS 29.60.500 - 29.60.599.
16 (d) For money that has been transferred under (c) o f  this section, i f  within any one-year
17 period thereafter the commissioner does not use the money to make a grant under AS 29.60 .500 -
18 29.60.599, the commissioner shall, at the direction o f the governor o r the request o f  the
19 commissioner o f environmental conservation, return the unexpended amount transferred under
20 (c) o f  this section to the fund.
21 Sec. 29.60.520. PURPOSES OF M UN IC IPA L IMPACT GRANTS, (a ) A grant made
22 under AS 29.60.510 may be made only
23 (1 ) fo r a service, including a ll incidental administrative costs related to the
24 service, that is directly o r indirectly affected by efforts associated with prevention, abatement,
25 containment, or removal o f  o il o r a hazardous substance and that relates to A26 (A ) subsistence resource protection to ensure the continued viability o f
27 fish, wildlife, and other resouice^.on which the residents o f  the municipality o r village
28 rely fo r subsistence needs;
29 (B ) alleviation or mitigation o f  adverse social o r cultural effects;
30 (C ) public health and welfare needs, including hospital, clinic, and
3* emergency medical services; alcchol, drug abuse, and mental health services; family
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1 support services; and the operation o f waste disposal systems and water quality
2 improvement systems;
3 (D) public safety needs, including police protection, search and rescue, and
4 fire protection;
5  (E ) public utility needs, including the operation o f  electric generating
6 plants and distribution systems, water supply systems, telephone systems, and fuel
7  distribution systems;
8 (F ) housing and office needs;
9 (G ) transportation needs;

10 (H ) public administration needs, including the value o f  the time o f  staff
11 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
12 remove oil o r a hazardous substance; and
13 ( I )  planning needs, including the value o f  the time o f  staff and
14 administrative personnel necessary to coordinate efforts with other governments to
15 prevent, abate, contain, and remove oil or a hazardous substance; and
16 (2 ) to compensate the municipality or village fo r
17 (A ) the reduction o f revenue attributable to the release o f  the oil or
18 ^  hazardous substance; and
19 L  (B ) the costs o f  projects or activities that are delayed o r lost because o f
20 ^  the efforts o f  the municipality or village responding to the release or associated with the
21 $  containment o r cleanup o f  o il or the hazardous substance.U
22 5^ (b) Money received by a municipality or village under AS 29 .60 .500 - 29.60.599 may
23 ^  not be used for a capital improvement, as that term is defined by AS 46 .08 .900 (1 ).
24 y v  Sec. 2 9 . 6 0 5 3 o T ~ C R r ^  GRANT APPLICATIONS, (a) In
25 determining whether an expenditure or proposed expenditure by a municipality or village is
26 ^  eligible for a grant under AS 29.60.510, the department shall consider
27 (1 ) tht degree to which the effect on the municipality o r village is directly caused
28 by the oil or hazardous substance release o r the response to the release;
29 (2 ) the availability o f  money to the recipient from  other sources that can meet the
30 costs o f providing the functions o r services; and
31 (3 ) the severity o f  the effect addressed in the grant application.

1
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1 (b) The department may reject an application for a grant under AS 29.60.510 or approve
2 an application for a gram in an amount that is less than the amount requested by a municipality
3 or village i f  the department determines that payment o f  the amount requested is not warranted
4 under (a) o f this section.
5  (c) The department shall adopt, by regulation, criteria by which to rank all o r a portion
6  o f  applications for the purpose o f establishing the priority order o f  awarding grants if money
7 requested by eligible municipalities and villages under this section exceeds the amount available.
8  The criteria must be based on the elements set out in (a ) o f  this section. I f  the total amount o f
9  money requested by eligible municipalities and villages under this section exceeds the amount

10 available, the department shall rank applications fo r the purpose o f  establishing the priority order
11 o f awarding grants in accordance with the regulations.
12 Sec. 29.60.540. L IM ITATIONS ON USES OF GRANTS B Y  M UN IC IPALIT IES. A
13 municipality may not use a grant made under AS 29 .60 .510 to reduce current municipal tax rates
14 o r to retire its existing bonded indebtedness.
15 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
16 and expenses o f grants made under AS 29.60.510, and shall develop procedures governing the
17 expenditure of, and accounting for, money expended.
18
19
20 
21 
22
23
24
25
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28 hazardous substance, the commissioner, after consulting with and securing the written approval
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1 (2) develop a plan to
2 (A) recover the cost o f release-related expenditures; and
3 (B) mitigate the social and economic effects of the release of the oil or
4 hazardous substance on the municipalities, the villages, and the region in which the
5 discharge occurs;
6 (b) The commissioner may make the assessment and plans required by (a) of this section
7 by
8 (1) using staff o f the department;
9 (2) contracting with a municipality or other entity; or

10 (3) authorizing a municipality or other entity to perform that work and supporting
11 that effort by a grant.
12 (c) Only one assessment and one plan may be completed under this section for each
13 declaration of a disaster emergency.
14 (d) Thc~eonmiissiuriei -̂may pay the co3t3-o f the a33CS3ment and plan from-money
15 available in the fund. ACHt-vS!/^ \ C  ,
16 Sec. 29.60.580. REGULATIONS. The commissioner and the commissioner of
17 environmental conservation shall jointly develop and adopt regulations that are necessary to
18 implement the purposes o f AS 29.60.500 - 29.60.599.
19 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,
20 (1) "containment and cleanup" has the meaning given in AS 46.08.900;
21 *  (2) "disaster emergency" means a disaster declared by the governor under
22 AS 26.23.020;
23 ^  (3) "fund" means the oil and hazardous substance release response fund
24 established by AS 46.08.010;
25 (4) "hazardous substance," "oil," and "release" 'h' .anings given in
26 AS 46.08.900;

♦27 (5) "service"
28 (A) means a function performed or service provided by a municipality
29 under a duty or power authorized by this title or by another provision o f law authorizing
30 a municipality to perform functions or provide services, or a comparable function
31 performed or service provided by a village;
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1 (B ) includes functions not previously performed and services not
2 previously provided by the municipality or village;
3 (6 ) "village" means each o f  the following in the unorganized borough o r within
4 a borough if the power, function, o r service for which a grant application is submitted under
5 AS 29.60.500 - 29.60 .599 is not exercised or provided by the borough on an areawide o r
6 nonareawide basis at the time the grant application is submitted, i f  the village has irrevocably
7 waived, in a form approved by the Department o f Law, any claim o f  sovereign immunity that
8 might arise in connection with the use o f grant money under this chapter, and i f  the village has
9 (A ) a council organized under 25 U .S .C . 476 (sec. 16 o f  the Indian

10 Reorganization Act);
11 (B ) a traditional village council recognized by the United States as eligible
12 fo r federal aid to Indians; or
13 (C ) a council recognized by the commissioner under regulations adopted
14 oy the department to determine and give official recognition o f  village entities under
15 AS 44.47.150(b).
16 * Sec. 7 . AS 46.03.760(e) is amended to read:
17 (e) In addition to liability under (a) - (d ) o f this section, a person who violates o r causes
18 o r permits to be violated a provision o f  AS 46 .03 .740 - 46.03.750 is liable to the state, in a civil
19 action brought under AS 46.03 .822 , fo r the fu ll amount o f actual damages caused to the state by
20  the violation, including
21 {1 } direct and indirect costs associated with the abatement, containment or
22  removal o f the pollutant^
23 (2 )  [,] restoration o f  the environment to its former states
24 (3 ) amounts paid as grants under AS 29.60.510 - 29 .60 .599 and as emergency
25 firs t response advances and reimbursements under AS 46 .08 .070 (c ): [,] and
26 {4 } all incidental administrative costs.
27  * Sec. 8 . AS 46.03.822(a) is amended to read:
28 (a) Notwithstanding any other provision or rule o f law and subject on ly to the defenses
29 set out in (b) o f this section and the exception set out in (i) o f this section, the ‘ o llow ing persons
30  are strictly liable, jo in tly and severally, fo r damages to persons o r property, whether public or
31 private, including damage to the natural resources o f the state o r municipality, [A N D ] fo r the
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1 costs of response, containment, removal, or remedial action incurred by the state, [OR] a munic-
2 ipality, or a village, and fo r the additional costs of a function o r service, including
3 administrative expenses for the incremental costs of providing the function or service, that
4 are incurred bv the state, a municipality, or a village, and the costs o f projects or activities
5 that are delayed or lost because o f the efforts of the state, the municipality, or the village.
6 resulting from an unpermitted release o f a hazardous substance or, with respect to response cost*,
7 the substantial threat o f an unpermitted release of a hazardous substance:
8 (1) the owner of, and the person having control over, the hazardous substance at
9 the time of the release or threatened release; this paragraph does not apply to a consumer product

10 in consumer use;
11 (2) the owner and the operator of a vessel or facility, from which there is a
12 release, or a tlireatened release that causes the incurrence of response costs, o f a hazardous
13 substance;
1 4  (3) any person who at the time of disposal of any hazardous substance owned or
15 operated any facility or vessel at which the hazardous substances were disposed of, from which
16 there is a release, or a threatened release that causes the incurrence o f response costs, o f a
17 hazardous substance;
18 (4) any person who by contract, agreement, or otherwise arranged for disposal or
19 treatment, or arranged with a transporter for transport for disposal or treatment, o f hazardous
20 substances owned or possessed by the person, other than domestic sewage, or by any other party
21 or entity, at any facility or vessel owned or operated by another party or entity and containing
22 hazardous substances, from which there is a release, or a threatened release that causes the
23 incurrence of response costs, o f a hazardous substance;
24 (5) any person who accepts or accepted any hazardous substances, other than
25 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
26 from which there is a release, or a threatened release that causes the incurrence o f response costs,
27 of a hazardous substance.
28 * Sec. 9. AS 46.03.822(h) is amended to read:
29 (h) The state, [OR] a municipality, or a village is not liable under this section for costs
30 or damages as a resuh o f actions taken in response to an emergency created by a release or
31 threatened release o f a hazardous substance generated by or from a facility or vessel owned by
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1 another person unless the actions taken by the state, the [OR] municipality, or the village
2 constitute gross negligence or intentional misconduct.
3 * Sec. 10. AS 46.03.900 is amended by adding new paragraphs to read:
4 (35) "service" means a function performed or service provided by the state or by
5 a municipality under a duty or power authorized by AS 29 or other provision o f law authorizing
6 a municipality to perform functions or provide services, or a comparable function performed or
7 service provided by a village; "service" includes functions not previously performed and services
8 not previously provided;
9 (36) "village" means each o f the following in the unorganized borough or within

10 a borough as to a power, function, or service that is not exercised or provided by the borough
11 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
12 by the Department o f Law, any claim o f sovereign immunity that might arise under this chapter,
13 and i f  the village has
14 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
15 Reorganization Act);
16 (B) a traditional village council recognized by the United States as eligible
17 for federal aid to Indians; or
18 (C) a council recognized by the commissioner o f community and regional
19 affairs under regulations adopted by the Department of Community and Regional Affairs
20 to determine and give official recognition o f village entities under AS 44.47.150(b).
21 * Sec. 11. AS 46.04.020 is amended by adding a new subsection to read:
22 (f) In fulfilling its responsibilities under (e) o f this section, the department shall consult
23 with the governing bodies o f municipalities and villages.
24 * Sec. 12. AS 46.04.900(5) is amended to read:
25 (5) "containment and cleanup" indudes all direct and indirect efforts associated
26 with the prevention, abatement, containment, or removal o f a pollutant, and the restoration o f the
27 environment to its former state: when applied to expenses, the term includes the additional
28 costs of providing a reasonable and appropriate function or service incurred in response lo
29 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
30 for the incremental costs of providing the function or service:
31 * Sec. 13. AS 46.04.900 is amended by adding new paragraphs to read:

1
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1 (20) "service" means a function performed or service provided by the state,
2 including functions, not previously performed and services not previously provided by the state;
3 (21) "village" means each of the following in the unorganized borough or with
4 a borough as to a power, function, or service that is not exercised or provided by the borough
5 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
6 by the Department o f Lav/, any claim o f sovereign immunity that might arise under this chapter,
7 and if the village has
8 (A) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
9 Reorganization Act);

10 (B) a traditional village council recognized by the United States as eligible
11 for federal aid to Indians; or
12 (Q  a council recognized by the commissioner of community and regional
13 affairs under regulations adopted by the Department of Community and Regional Affairs
14 to determined and give official recognition o f village entities under AS 44.47.150(b).
15 * Sec. 14. AS 46.08.040(a) is amended to read:
16 (a) In addition to money in the fund tha t is transferred  to the com m issioner of

17 community and regional affairs to make e ran ts  u n d e r AS 29.60.510 and to pay for im pact

18 assessments under AS 29.60.570, the [THE] commissioner of environmental conservation may
19 use money from the fund to
20 (1) investigate and evaluate the release or threatened release of oil or a hazardous
21 substance, and contain, clean up, a.."1 take other necessary action, such as monitoring and
22 assessing, to address a release or threatened release o f oil or a hazardous substance that poses
23 an imminent and substantial threat to the public health or welfare, or to the environment;
24 (2) pay all costs incurred to
25 (A) establish and maintain the oil and hazardous substance response office;
26 (B) review oil discharge prevention and contingency plans submitted under
27 AS 46.04.030;4'
28 (C) conduct training, response exercises, inspections, and tests, in order
29 to verify equipment inventories and ability to prevent and respond to oil and hazardous
30 substance release emergencies, and to undertake other activities intended to verify or
31 establish the preparedness of the state, a municipality, or a party required by
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1 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
2 and
3 (D) verify or establish proof of financial responsibility required by
4 AS 46.04.040;
5 (3) pay the expenses incurred by the Alaska division of emergency services for
6 the oil and hazardous substance response enrps and the oil and hazardous substance response
7 depots when presented with appropriate documentation by the division;
8 (4) provide matching funds for participation in federal oil discharge cleanup
9 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,

10 Compensation, and Liability Act o f 1980);
11 (5 ) recover the costs [COST] to the state* [OR  TO] a municipality, o r a village
12 o f a containment and cleanup resulting from the release or the threatened release o f oil or a
13 hazardous substance;
14 (6) prepare, review, and revise
15 (A) the state’s master oil and hazardous substance discharge prevention
16 and contingency plan required by AS 46.04.200; and
17 (B) a regional master oil and hazardous substance discharge prevention
18 and contingency plan required by AS 46.04.210; and
19 (7) restore the environment by addressing the effects o f an oil or hazardous
20 substance release.
21 * Sec. 15. AS 46.08.070(c) is amended to read:
22 (c) The department shall [MAY] reimburse a municipality or village for actual expenses,
23 other than normal operating expenses, inclined in the abatement of a release or threatened release
24 and mav advance money to a municipality or village to carrv out an emergency first
25 response to a release or threatened release o f oil or a hazardous substance if
26 (1) the municipality or village has emered into an agreement with the
27 commissioner under AS 46.04.020(e) or AS 46.09.020(e); and
28 (2) the commissioner determines that
29 (A) the expenses to be reimbursed were for a necessary emergency first
30 response to a release or threatened release that, at the time of the release or threatened
31 release, posed an imminent and substantial threat to the public health or welfare, or to
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1 the environment;
2 (B) the municipality or village has demonstrated a need for financial
3 assistance, and the money to be advanced is necessary to enable the municipality or
4 village to carry out an emergency first response to a release nr threatened release
5 that, ait the time of the release or threatened release, poses an imminent and
6 substantial threat to the public health or welfare, or to the environment; and
7 (C) containment and cleanup efforts paid for in whole or in part bv
8 a reimbursement or an advance made under this section v.ere consistent with the
9 regional master plan for the region in which the municipality or village is located if

10 a plan has been prepared bv the department under AS 46.04.210.
11 * Sec. 16. AS 46.08.900(3) is amended to read:
12 (3) "containment and cleanup" includes the direct and indirect efforts associated
13 with the prevention, abatement, containment, or removal o f oil or a hazardous substance, and the
14 restoration of the environment; when applied to expenses, the term includes the additional
15 costs of providing a reasonable and appropriate function or service incurred in response to
16 the release of the oil or hazardous substance, including [, AND LMCEDENTAL] administrative
17 expenses for the incremental costs of providing the function or service:
18 * Sec. 17. AS 46.08.900 is amended by adding new paragraphs to read:
19 (11) "service"
20 (A) means a function performed or service provided by a municipality
21 under a duty or power authorized by AS 29 or by another provision o f law authorizing
22 a municipality to perform functions or provide services, or a comparable function
23 performed or service provided by a village:
24 (B) includes functions not previously performed and services not
25 previously provided by the municipality or village;
26 (12) "village" means each o f the following in the unorganized borough or within .
27 a borough if the power, function, or service for which a grant application under AS 29.60.510^
28 is submitted is not exercised or provided by the borough on an areawide or nonareawide basis
29 at the time the grant application is submitted if the village has irrevocably waived, in a form
30 approved by the Department o f Law, any claim o f sovereign immunity that might arise in
31 connection with u e use o f grant money under this chapter, and if the village has

4
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1 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
2 Reorganization Act);
3 (B) a traditional village council recognized by the United States as eligible
4 for federal aid to Indians; or
5 (C) a council recognized by the commissioner o f community and regional
6 affairs under regulations adopted by the Department o f Community and Regional Affairs
7 to determine and give official recognition of village entities under AS 44.47.150(b).
8 * Sec. 18. AS 46.09.060(b) is amended to read:
9 (b) Authority to contain, clean up, or prevent a release or threatened release of oil or o f

10 a hazardous substance, and to exercise other powers necessary to implement this chapter,
11 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
12 Except as provided in (a) o f this section, a municipality may exercise its police power within the
13 area of the municipality.
14 * Sec. 19. AS 46.09.900(2) is amended to read:
15 (2) "containment and cleanup" includes the direct and indirect efforts associated
16 with the prevention, abatement, containment, or removal o f a hazardous substance, and the
17 restoration o f the environment; when applied to expenses, the term includes the additional
18 costs o f providing a reasonable and appropriate function or service incurred in response to
19 the release of the hazardous substance, including [, AND INCIDENTAL] administrative
20 expenses for the incremental costs of providing the function or service;
21 * Sec. 20. AS 46.09.900 is amended by adding a new paragraph to read:
22 (8) "service" means a function performed or service provided by the state,
23 including functions not previously performed and services not previously provided by the state.
24 * Sec. 21. Sections 8 and 10 o f this Act are retroactive to March 24, 1989.
25 * Sec. 22. APPLICABILITY. The amendments made by secs. 6, 7, 14, and 15 o f this Act do not
26 apply to a release o f oil or a hazardous substance and resultant cleanup activities or to efforts to respond
27 to or abate that release if the release occurred before the effective date o f this Act.
28 * Sec. 23. This Act takes effect immediately under AS 01.10.070(c).
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A t t a c h m e n t s  to CS for H ou se  Bill No. 275

Attachment A

Before a power authorized by this subsection may be 
exercised inside the boundariej of another municipality, the 
approval of the other municipality must be given by ordinance. 
Before a power athorized by this subsection may be exercised 
within a village as defined under AS 46.08.900 (12), the 
approval of the village must be given by resolution.

Attachment B

To the extent money is received by a community under this 
section for capital expenditures, such as vehicles, the 
commissioner may, at the end of the period for which there has 
been demonstrated special need, require the community to 
return the purchased item to the State if the commissioner 
determines that an inaappropriate benefit would otherwise be 
conferred on the community.

Attachment C

The commissioner may pay the costs of the assessment plan 
and cost recovery plan from money available in the fund under 
As 29.60.510(b) or by separate agreement with the commissioner 
of the Department of Environmental Cosnervation, or by other 
m e ans.
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): S E N A T O R S  Z H A R O F F ,  Sturgulewski

A BILL 

FOR AN ACT ENTITLED

1 "A n Act concerning the exercise of authority  by the state and its municipalities, and the

2 recovery of damages by the state and its municipalities and villages, in m atters relating

3 to environm ental conservation, and relating to the liability of villages for environm ental

4 response actions and to state assistance to municipalities and villages for expenses for

5 prevention and abatem ent of environm ental degradation; and providing for an effective

6 date."

7 BE IT  ENACTED BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

8 * Section 1. INTENT. The provisions of AS 29.60.500 - 29.60.599, added by ser. 7 o f this Act, are
9 not intended by the legislature to confirm long-term benefits on municipalides receiving financial

10 assistance under those provisions.
11 * Sec. 2. AS 29.35.020(b) is amended to read:
12 (b) A municipality may adopt an ordinance to exercise a power authorized bv this
13 subsection [PROTECT IT§ WATER SUPPLY AND WATERSHED,] and may enforce the
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1 ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may
2 be exercised inside the boundaries o f  another municipality, the approval o f  the other municipality
3  must be given by ordinance, and before a power authorized bv this subsection mav he

4 exercised inside a village, as th a t term  is defined bv AS 46.08.900, the  approval o f the

5 village m ust be given bv resolution. A m unicipality intending to exercise its au thority  u n d er

6 this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection

7 to

8 (1) protect its w ater supply and w atershed: o r

9 (2) contain, clean up, o r prevent the release o r threatened  release of oil o r

10 a hazardous substance that mav pose an im m inent o r substantial th rea t to persons.

11 property , o r natu ral resources within the m unicipality’s boundaries: however, this

12 parag raph  does not authorize a m unicipality to enforce an ordinance outside its boundaries

13 to  regulate exploration, development, production, o r transporta tion  o f oil, gas, o r m inerals

14 in a m anner inconsistent with the s ta te ’s m anagem ent of those resources, and  enforcem ent

15 of the ordinance must be consistent with a regional m aster plan prepared  bv the

16 D epartm ent of Environm ental Conservation under AS 46.04.210; in this parag raph ,

17 "n a tu ra l resources" has the m eaning given in AS 46.03.826.

18 * Sec. 3. AS 29 .35 .020 is amended by adding a new subsection to read:
19 (e) In this section, "village"
20 (A ) means the area within a five-m ile radius o f  the village post o ffice or,
21 i f  there is no post office, another site designated by the commissioner,
22 (B) does not include an area described in (A ) o f  this paragraph that is
23 within a city or another village.
24 * Sec. 4. AS 29 .35 .200 is amended by adding a new subsection to read:
25 (d ) A first class borough that exercises power necessary to contain, clean up, or prevent
26 a release or threatened release o f o il or a hazardous substance, and exercise a power granted to
27 a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
28 that is consistent with a regional master plan prepared by the Department o f Environmental
29 Conservation under AS 46.04.210.
30 * Sec. 5. AS 29.35 .210(a ) is amended by adding a new paragraph to read:
31 (13 ) contain, clean up, or prevent a release or threatened release o f o il o r a
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1 hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
2 or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is
3 consistent with a regional master plan prepared by the Department of Environmental
4 Conservation under AS 46.04.210.
5 * Sec. 6. AS 29.35.220 is amended by adding a new subsection to read:
6 (e) A third class borough may by ordinance exercise power necessary to contain, clean
7 up, or prevent a release or threatened release o f oil or a hazardous substance, and exercise a
8 power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
9 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall

10 exercise its authority under this subsection in a manner that is consistent with a regional master
11 plan prepared by the Department o f Environmental Conservation under AS 46.04.210.
12 * Sec. 7. AS 29.60 is amended by adding new sections to read:
13 ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL
14 IMPACT ASSISTANCE.
15 Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that
16 a major release o f oil or hazardous substances into the environment presents a real and substantial
17 threat to the economy and public welfare of the municipalities and villages that are affected by
18 the release and the resultant activities to contain and clean up the release.
19 (b) The legislature concludes that it is in the best interest of the state and its citizens to (
20 provide a readily available fund for the payment of the expenses incurred by municipalities and
21 villages to mitigate the social and economic effects that arise out o f a major release o f oil or
22 hazardous substances and resultant cleanup activities.
23 (c) It is the intent of the legislature and declared to be the public policy o f the state that
24 money to defray the cost of social and economic effects on municipalities and villages arising
25 from a major release o f oil or a hazardous substance and resultant cleanup activities and to pay
26 for efforts to abate that major release will be immediately available upon the declaration by the
27 governor of a disaster emergency relating to the release.
28 Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) If a release of
29 oil or a hazardous substance has been proclaimed a disaster emergency by the governor under
30 AS 26.23.020, the commissioner may use money from the oil and hazardous substance release
31 response fund to make grants to a municipality or village that is affected by the release or by the
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1 response to the release and that demonstrates that the release or response to the release involves
2 extraordinary expenditures that are beyond the reasonable capability o f the municipality or village
3 to meet from the current revenue sources of the municipality or village.
4 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
5 subject to agreement with the commissioner o f environmental conservation as to the amount o f
6 money in the fund that may be used by the department to make grants, the commissioner may
7 expend not more than $10,000,000 of the balance o f the fund that is appropriated to the spill
8 reserve cr of the unrestricted balance of the fund for grants authorized under this section. I f  the
9 commissioner and the commissioner of environmental conservation do not agree on the amount

10 o f money in the fund that may be used by the department to make grants under AS 29.60.500 -
11 29.60.599, the governor shall make the determination.
12 (c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer o f money
13 between appropriations, when the commissioner and the commissioner o f environmental
14 conservation have agreed to the amount of money in the fund that may be used by the
15 department to make grants, or when that determination has been made by the governor, the
16 commissioner o f environmental conservation shall promptly transfer that amount to the
17 department for use under AS 29.60.500 - 29.60.599.
18 (d) For money that has been transferred under (c) o f this section, if within any one-year
19 period thereafter the commissionei does not use the money to make a grant under AS 29.60.500 -
20 29.60.599, the commissioner shall, at the direction o f the governor or the request o f the
21 commissioner of environmental conservation, return the unexpended amount transferred under
22 (c) o f this section to the fund.
23 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
24 under AS 29.60.510 may be made only
25 (1) for a service, including all incidental administrative costs related to the
26 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
27 containment, or removal of oil or a hazardous substance and that relates to
28 (A) subsistence resource protection to ensure the continued viability o f
29 fish, wildlife, and other resources on which the residents of the municipality or village
30 rely for subsistence needs;
31 (B) alleviation or mitigation of adverse social or cultural effects;
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1 (C) public health and welfare needs, including hospital, clinic, and
2 emergency medical services; alcohol, drug abuse, and mental health services; family
3 support services; and the operation of waste disposal systems and water quality
4 improvement systems;
5 (D) public safety needs, including police protection, search and rescue, and
6 fire protection;
7 (E) public utility needs, including the operation o f electric generating
8 plants and distribution systems, water supply systems, telephone systems, and fuel
9 distribution systems;

10 (F) housing and office needs;
11 (G) transportation needs;
12 (PI) public administration needs, including the value o f the time o f staff
13 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
14 remove oil or a hazardous substance; and
15 (I) planning needs, including the value o f the time o f staff and
16 administrative personnel necessary to coordinate efforts with other governments to
17 prevent, abate, contain, and remove oil or a hazardous substance; and
18 (2) to compensate the municipality or village for
19 • (A) the reduction o f revenue attributable to the release o f the oil or
20 hazardous substance; and
21 (B) the costs o f projects or activities that are delayed or lost because o f
22 the efforts o f the municipality or village responding to the release or associated with the
23 containment or cleanup of oil or the hazardous substance.
24 (b) If money received under this section is used for a capital expenditure, the
25 f  commissioner may require the municipality or village 'that acquired the item as a capital
26 ) expenditure to transfer it to the state at the end of the period during which the item is actually
27 I used for spill response if the commissioner finds that retention o f the item would confer an
28 \ inappropriate benefit on the municipality or village.
29 -  Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
30 determining whether an expenditure or proposed expenditure by a municipality or village is
31 eligible for a grant under AS 29.60.510, the department shall'consider
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1 (1) the degree to which the effect on the municipality or village is directly caused
2 by the oil or hazardous substance release or the response to the release;
3 (2) the availability o f money to the recipient from other sources that can meet the
4 costs o f providing the functions or services; and
5 (3) the severity of the effect addressed in the grant application.
6 (b) The department may reject an application for a grant under AS 29.60.510 or approve
7 an application for a grant in an amount that is less than the amount requested by a municipality
8 or village if the department determines that payment o f the amount requested is not warranted
9 under (a) o f this section.

10 (c) The department shall adopt, by regulation, criteria by which to rank all or a portion
11 o f applications for the purpose o f establishing the priority order of awarding grants if money
12 requested by eligible municipalities and villages under this section exceeds the amount available.
13 The criteria must be based on the elements set out in (a) o f this section. I f  the total amount of
14 money requested by eligible municipalities and villages under this section exceeds the amount
15 available, the department shall rank applications for the purpose of establishing the priority order
16 o f awarding grants in accordance with the regulations.
17 Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES AND
18 VILLAGES, (a) A municipality may not use a grant made under AS 29.60.510 to reduce
19 current municipal tax rates or to retire its existing bonded indebtedness.
20 (b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may
21 not be used for a capital improvement, as that term is defined by AS 46.08.900(1).
22 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
23 and expenses of grants made»under AS 29.60.510, and shall develop procedures governing the
24 expenditure of, and accounting for, money expended.
25 Sec. 29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each
26 disaster emergency declared by the governor under AS 26.23.020 based on a release o f oil or a
27 hazardous substance, the commissioner, after consulting with and securing the written approval
28 o f the attorney general and after consulting with other state agencies, shall
29 (1) make an assessment of the social and economic effects of the release o f the
30 oil or hazardous substance;
31 (2) develop a plan to
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1 (A) recover the cost o f release-related expenditures; and
2 (B) mitigate the social and economic effects o f the release o f the oil or
3 hazardous substance on the municipalities, the villages, and the region in which the
4 discharge occurs;
5 (b) The commissioner may make the assessment and plans required by (a) o f this section
6 by
7 (1) using staff o f the department;
8 (2) contracting with a municipality or other entity; or
9 (3) authorizing a municipality or other entity to perform that work and supporting

10 that effort by a grant.
11 (c) Only one assessment and one plan may be completed under this section for each
12 declaration o f a disaster emergency.
!13 (d) The commissioner may pay the costs of the assessment, the plan, and the recovery
14 of the cost o f release-related expenditures from money available in the fund.
15 (e) Expenditures made under this section may be made only from the amount transferred
16 to the commissioner under AS 29.60.510(c), unless
17 (1) the commissioner and the commissioner of environmental conservation
18 mutually agree that payment may be made from money in the oil and hazardous substance release
19 response fund not transferred under AS 29.60.510(c); or
20 (2) the commissioner pays them from another source.
21 Sec. 29.60.590. REGULATIONS. The commissioner and the commissioner o f
22 environmental conservation shall jointly develop and adopt regulations that are necessary to
23 implement the purposes o f AS 29.60.500 - 29.60.599.
24 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599.
25 (1) "containment and cleanup" has the meaning given in AS 46.08.900;
26 (2) "disaster emergency" means a disaster declared by the governor under
27 AS 26.23.020;
28 (3) "fund" means the oil and hazardous substance release response fund
29 established by AS 46.08.010;
30 (4) "hazardous substance," "oil," and "release" have the meanings given in
31 AS 46.08.900;
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1 (5) "service"
2 (A) means a function performed or service provided by a municipality
3 under a duty or power authorized by this title or by another provision o f law authorizing
4 a municipality to perform functions or provide services, or a comparable function
5 performed or service provided by a village;
6 (B) includes functions not previously performed and services not
7 previously provided by the municipality or village;
8 (6) "village" means a place within the unorganized borough or within a borough
9 i f  the power, function, or service for which a grant application is submitted under AS 29.60.500 -

10 29.60.599 is not exercised or provided by the borough on an area wide or nonareawide basis at
11 the time the grant application is submitted, that
12 (A) has irrevocably waived, in a form approved by the Department o f
13 Law, any claim o f sovereign immunity that might arise in connection with the use o f
14 grant money under this chapter, and
15 (B) has
16 (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
17 Reorganization Act);
18 (ii) a traditional village council recognized by the United States as
19 eligible for federal aid to Indians; or
20 (iii) a council recognized by the commissioner under regulations
21 adopted by the department to determine and give official recognition of village
22 entities under AS 44.47.150(b).
23 * Sec. 8. AS 46.03.760(e) is amended to read:
24 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes
25 or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
26 action brought under AS 46.03.822, for the full amount of actual damages caused to the state by
27 the violation, including
28 £1} direct and indirect costs associated with the abatement, containment or
29 removal o f the pollutant!
30 (2 ) [,J restoration of the environment to its former state!
31 (3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emergency
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1 first response advances and reim bursem ents under AS 46.08.070(c); [,J and
2 (4 ) all incidental administrative costs.
3 * Sec. 9. AS 46.03.822(a) is amended to read:
4 (a) Notwithstanding any other provision or rule o f law and subject only to the defenses
5 set out in (b) o f this section and the exception set out in (i) o f this section, the following persons
6 are strictly liable, jointly and severally, for damages to persons or property, whether public or
7 private, including damage to the natural resources o f the state or municipality, [AND] for the
8 costs o f response, containment, removal, or remedial action incurred by the state, [OR] a munic-
9 ipality, or a village, and for the additional costs of a function o r service, including

10 adm inistrative expenses for the increm ental costs of providing the function o r service, that

11 a re  incurred  bv the state, a municipality, o r a village, and the costs of projects o r activities

12 tha t a re  delayed o r  lost because of the efforts of the state, the  m unicipality, o r the village.

13 resulting from an unpermitted release of a hazardous substance or, with respect to response costs,
14 the substantial threat of an unpermitted release of a hazardous substance:
15 (1) the owner of, and the person having control over, the hazardous substance at
16 the time of the release or threatened release; this paragraph does not apply to a consumer product
17 in consumer use;
18 (2) the owner and the operator of a vessel or facility, from which there is a
19 release, or a threatened release that causes the incurrence o f response costs, o f a hazardous
20 substance;
21 (3) any person who at the time o f disposal o f any hazardous substance owned or
22 operated any facility or vessel at which the hazardous substances were disposed of, from which
23 there is a release, or a threatened release that causes the incurrence o f response costs, o f a
24 hazardous substance;
25 (4) any person who by contract, agreement, or otherwise arranged for disposal or
26 treatment, or arranged with a transporter for transport for disposal or treatment, o f hazardous
27 substances owned or possessed by the person, other than domestic sewage, or by any other party
28 or entity, at any facility or vessel owned or operated by another party or entity and containing
29 hazardous substances, from which there is a release, or a threatened release that causes the
30 incurrence o f response costs, o f a hazardous substance;
31 (5) any person who accepts or accepted any hazardous substances, other than
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1 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
2 from which there is a release, or a threatened release that causes the incurrence of response costs,
3 o f a hazardous substance.
4 * Sec. 10. AS 46.03.822(h) is amended to read:
5 (h) The statej [OR] a municipality, or a village is not liable under this section for costs
6 or damages as a result o f actions taken in response to an emergency created by a release or
7 threatened release o f a hazardous substance generated by or from a facility or vessel owned by
8 another person unless the actions taken by the state, the [OR] municipality, or the village
9 constitute gross negligence or intentional misconduct.

10 * Sec. 11. AS 46.03.900 is amended by adding new paragraphs to read:
11 (35) "service" means a function performed or service provided by the state or by
12 a municipality under a duty or power authorized by AS 29 or other provision o f law authorizing
13 a municipality to perform functions or provide services, or a comparable function performed or
14 service provided by a village; "service" includes functions not previously performed and services
15 not previously provided;
16 (36) "village" means a place within the unorganized borough or within a borough
17 as to a power, function, or service that is not exercised or provided by the borough on an
18 areawide or nonareawide basis that
19 (A) has irrevocably waived, in a form approved by the Department o f
20 Law, any claim o f sovereign immunity that might arise under this chapter; and
21 (B) has
22 (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
23 Reorganization Act);
24 (ii) a traditional village council recognized by the United States as
25 eligible for federal aid to Indians; or
26 (iii) a council recognized by the commissioner o f community and
27 regional affairs under regulations adopted by the Department o f Community and
28 Regional Affairs to determine and give official recognition o f village entities
29 under AS 44.47.150(b).
30 * Sec. 12. AS 46.04.020 is amended by adding a new subsection to read:
31 (f) In fulfilling its responsibilities under (e) o f this section, the department shall consult

WORK DRAFT WORK DRAFT WORK DRAFT

CSSSSR 25( ) .10-
N o w  - I 1 D E L E T E D  T E N T  B R A C K E T E D  I



1 with the governing bodies of municipalities and villages.
2 * Sec. 13. AS 46.04.900(5) is amended to read:
3 (5) "containment and cleanup" includes all direct and indirect efforts associated
4 with the prevention, abatement, containment or removal o f a pollutant, and  the restoration o f the
5 environment to its former state; when applied to expenses, the term  includes the additional

6 costs o f providine a reasonable and appropria te  function o r service incurred  in response to

7 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses

8 for the increm ental costs of providing the function o r service:

9 * Sec. 14. AS 46.04.900 is amended by adding new paragraphs to read:
10 (20) "service" means a function performed or service provided by the state,
11 including functions not previously performed and services not previously provided by the state;
12 (21) "village" means a place within the unorganized borough or within a borough
13 as to a power, function, or service that is not exercised or provided by the borough on an
14 areawide or nonareawide basis that
15 (A) has irrevocably waived, in a form approved by the Department o f
16 Law, any claim of sovereign immunity that might arise under this chapter; and
17 (B) has
18 (i) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
19 Reorganization Act);
20 (ii) a traditional village council recognized by the United States as
21 eligible for federal aid to Indians; or
22 (iii) a council recognized by the commissioner o f community and
23 regional affairs under regulations adopted by the Department o f Community and
24 Regional Affairs to determined and give official recognition o f village entities
25 under AS 44.47.150(b).
26 * Sec. 15. AS 46.08.040(a) is amended to read:
27 (a) In addition to money in the fund that is transferred  to the com m issioner of

28 com m unity and regional affairs to make grants under AS 29.60.510 and to pay for im pact

29 assessm ents under AS 29.60.560, the ]THE] commissioner of environm ental conservation may
30 use money from the fund to
31 (1) investigate and evaluate the release or threatened release of oil or a hazardous
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1 substance, and contain, clean up, and take other necessary action, such as monitoring and
2 assessing, to address a release or threatened release of oil or a hazardous substance that poses
3 an imminent and substantial threat to the public health or welfare, or to the environment;
4 (2) pay all costs incurred to
5 (A) establish and maintain the oil and hazardous substance response office;
6 (B) review oil discharge prevention and contingency plans submitted under
7 AS 46.04.030;
8 (C) conduct training, response exercises, inspections, and tests, in order
9 to verify equipment inventories and ability to prevent and respond to oil and hazardous

10 substance release emergencies, and to undertake other activities intended to verify or
11 establish the preparedness of the state, a municipality, or a party required by
12 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan:
13 and
14 (D) verify or establish proof o f financial responsibility required by
15 AS 46.04.040;
16 (3) pay the expenses incurred by the Alaska division of emergency services for
17 the oil and hazardous substance response corps and the oil and hazardous substance response
18 depots when presented with appropriate documentation by the division;
19 (4) provide matching funds for participation in federal oil discharge cleanup
20 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
21 Compensation, and Liability Act of 1980);
22 (5) recover the costs [COST] to the statej [OR TO] a municipality, or a village
23 o f a containment and cleanup resulting from the release or the threatened release o f oil or a
24 hazardous substance;
25 (6) prepare, review, and revise
26 (A) the state’s master oil and hazardous substance discharge prevention
27 and contingency plan required by AS 46.04.200; and
28 (B) a regional master oil and hazardous substance discharge prevention
29 and contingency plan required by AS 46.04.210; and
30 (7) restore the environment by addressing the effects o f an oil or hazardous

*31 substance release. •<-
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* Sec. 16. AS 46.08.070(c) is amended to read:
(c) The department shall [MAY] reimburse a municipality or village for actual expenses, 

other than normal operating expenses, inclined in the abatement o f a release or threatened release 
and mav advance money to a municipality or village to carry out an emergency first 
response to a release or threatened release of oil or a hazardous substance if

(1) the municipality or village has entered into an agreement with the 
commissioner under AS 46.04.020(e) or AS 46.09.020(e); and

(2) the commissioner determines that
(A) the expenses to be reimbursed were for a necessary emergency first 

response to a release or threatened release that, at the time o f the release or threatened 
release, posed an imminent and substantial threat to the public health or welfare, or to 
the environment^

(B) the municipality o r village has demonstrated a need for financial 
assistance, and the money to be advanced is necessary to enable the municipality or 
village to carry out an emergency first response to a release o r threatened release 
that, at the time o f the release or threatened release, poses an imminent and 
substantial threat to the public health or welfare, or to the environment; and

(C) containment and cleanup efforts paid for in whole or in part bv 
a reimbursement or an advance made under this section were consistent with the 
regional master plan for the region in which the municipality or village is located if 
a plan has been prepared bv the department under AS 46.04.210.

* Sec. 17. AS 46.08.900(3) is amended to read:
(3) "containment and cleanup" includes the direct and indirect efforts associated 

with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the 
restoration o f the environment; when applied to expenses, the term includes the additional 
costs o f providing a reasonable and appropriate function or service incurred in response to 
the release o f the oil or hazardous substance, including [, AND INCIDENTAL] administrative 
expenses for the incremental costs of providing the function or service;

* Sec. 18. AS 46.08.900 is amended by adding new paragraphs to read:
(11) "service"

(A) means a function performed or service provided by a municipality
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1 under a duty or power authorized by AS 29 or by another provision o f law authorizing
2 a municipality to perform functions or provide services, or a comparable function
3 performed or service provided by a village;
4 (B) includes functions not previously performed and services not
5 previously provided by the municipality or village;
6 (12) "village" means a place within the unorganized borough or within a borough
7 if the power, function, or service for which a grant application under AS 29.60.510 is submitted
8 is not exercised or provided by the borough on an areawide or nonareawide basis at the time the
9 grant application is submitted that

10 (A) has irrevocably waived, in a form approved by the Department o f
11 Law, any claim o f sovereign immunity that might arise in connection with the use o f
12 grant money under this chapter, and
13 (B) has
14 (i) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
15 Reorganization Act);
16 (ii) a traditional village council recognized by the United States as
17 eligible for federal aid to Indians; or
18 (iii) a council recognized by the commissioner o f community and
19 regional affairs under regulations adopted by the Department o f Community and
20 Regional Affairs to determine and give official recognition o f village entities
21 under AS 44.47.150(b).
22 * Sec. 19. AS 46.09.060(b) is amended to read:
23 (b) Authority to contain, clean up, or prevent a release or threatened release of oil or o f
24 a hazardous substance, and to exercise other powers necessary to implement this chapter*
25 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
26 Except as provided in (a) of this section, a municipality may exercise its police power within the
27 area o f the municipality.
28 * Sec. 20. AS 46.09.900(2) is amended to read:
29 (2) "containment and cleanup" includes the direct and indirect efforts associated
30 with the prevention, ‘abatement, containment, or removal o f a hazardous substance, and the
31 restoration of the environment; when applied to expenses, the term includes the additional
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1 costs o f providing a reasonable and appropriate function o r service incurred in response to
2 the release o f the hazardous substance, including [, AND INCIDENTAL] administrative
3 expenses fo r the incremental costs o f providing the function or service;
4 * Sec. 21. AS 46.09.900 is amended by adding a new paragraph to read:
5 (8) "service" means a function performed or service provided by the state,
6 including functions not previously performed and services not previously provided by the state.
7 * Sec. 22. Sections 9 and 11 o f this Act are retroactive to March 24, 1989.
8 * Sec. 23. APPLICABILITY. The amendments made by secs. 7, 8, 15, and 16 o f this Act do not
9 apply to a release o f oil or a hazardous substance and resultant cleanup activities or to efforts to respond

10 to or abate that release if the release occurred before the effective date o f this Act.
11 * Sec. 24. This Act takes effect immediately under AS 01.10.070(c).
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CS FOR SPONSOR SUBSTITUTE FOR SENATE B ILL NO. 25 (CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): SENATORS ZHAROFF, Sturgulewski

A BILL 
FOR AN ACT ENTITLED

1 "An Act concerning the exercise o f authority and recovery o f damages by the state and
2 its municipalities and villages in matters relating to environmental conservation, relating to
3 state assistance to municipalities and villages for expenses for prevention and abatement
4 o f environmental degradation, and adding to the governor’s responsibilities after declaration
5 o f a disaster emergency for the discharge of oil or a hazardous substance:* and providing
6 for an effective date."

7 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8 * Section 1. AS 26.23 is amended by adding a new section to read:
9 Sec. 26.23.027. IMPACT ASSESSMENT, (a) For each disaster emergency declared by

10 the governor under AS 26.23.020 based on a release of oil or a hazardous substance, the governor
11 shall make an assessment of the social and economic effects of the release o f the oil or hazardous
12 substance on the municipalities, the villages, and the region in which the discharge occurs. The
13 governor may make the assessment by
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1 (1) using staff o f one or more of the departments o f state government;
2 (2) contracting with a municipality or other entity for the assessment; or
3 (3) authorizing a municipality or other entity to make the assessment and
4 supporting that effort by the payment of a grant.
5 (b) Only one assessment may be completed under this section for each declaration o f a
6 disaster emergency.
7 (c) The governor may pay the costs of the assessment from money available in the oil
8 and hazardous substance release response fund established by AS 46.08.010.
9 * Sec. 2. AS 29.35.020(b) is amended to read:

10 (b) A municipality may adopt an ordinance to exercise a power authorized by this
11 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the
12 ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may
13 be exercised inside the boundaries o f another municipality or a village, the approval of the other
14 municipality or the village must be given by resolution. A municipality intending to exercise
15 its authority under this subsection shall act bv ordinance, and mav adopt an ordinance
16 under this subsection to
17 (1) protect its water supply and watershed; or
18 (2) contain, clean up, or prevent the release or threatened release o f oil or
19 a hazardous substance that mav pose an imminent or substantial threat to persons,u
20 property, or natural resources within the municipality’s boundaries: however, this
21 paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
22 to regulate exploration, development, or production of oil, gas, or minerals in a manner
23 inconsistent with the state’s management of those resources when the state is the owner of
24 the land, tideland, or submerged land; the ordinance adopted must be consistent with a
25 regional master plan for the region in which the municipality is located if a plan has been
26 prepared bv the Department of Environmental Conservation under AS 46.04.210; in this
27 paragraph, "natural resources" has the meaning given in AS 46.03.826 [ORDINANCE].
28 * Sec. 3. AS 29.35.200 is amended by adding a new subsection to read:
29 (d) A first class borough that exercises power necessary to contain, clean up, or prevent
30 a release or threatened release of oil or a hazardous substance, and exercise a power granted to
31 a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
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1 that is consistent with a regional master plan for the region in which the borough is located if
2 a plan has been prepared by the Department of Environmental Conservation under AS 46.04.210.
3 * Sec. 4. AS 29.35.210(a) is amended by adding a new paragraph to read:
4 (13) contain, clean up, or prevent a release or threatened release of oil or a
5 hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08,
6 or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is
7 consistent with a regional master plan for the region in which the borough is located if a plan
8 has been prepared by the Department o f Environmental Conservation under AS 46.04.210.
9 * Sec. 5. AS 29.35.220 is amended by adding a new subsection to read:

10 (e) A third class borough may by ordinance exercise power necessary to contain, clean
11 up, or prevent a release or threatened release o f oil or a hazardous substance, and exercise a
12 power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power
13 authorized by this subsection may be exercised only on a nonareawide basis. The borough shall
14 exercise its authority under this subsection in a manner that is consistent with a regional master
15 plan for the region in which the borough is located if a plan has been prepared by the
16 Department o f Environmental Conservation under AS 46.04.210.
17 * Sec. 6. AS 29.60 is amended by adding new sections to read:
18 ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL
19 IMPACT ASSISTANCE.
20 Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that
21 the release of oil or hazardous substances into the environment presents a real and substantial
22 threat to the economy and public welfare o f the municipalities and villages that are affected by
23 the release and the resultant activities to contain and clean up the release.
24 (b) The legislature concludes that it is in the best interest of the state and its citizens to
25 provide a readily available fund for the payment of the expenses incurred by municipalities and
26 villages to mitigate the social and economic effects that arise out of the release of oil or
27 hazardous substances and resultant cleanup activities.
28 (c) It is the intent of the legislature and declared to be the public policy o f the state that
29 money to defray the cost o f social and economic effects on municipalities and villages arising
30 from a release o f oil or a hazardous substance and resultant cleanup activities and to pay for
31 efforts to abate that release will be immediately available upon the declaration by the governor
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2

o f a disaster emergency relating to the release.
Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) If a release o f 

oil or a hazardous substance has been proclaimed a disaster emergency by the governor under 
AS 26.23.020, the commissioner may use money from the oil and hazardous release response 
fund to make grants to a municipality or village that is affected by the release or by the response 
to the release and that demonstrates that the release or response to the release involves 
extraordinary expenditures that are beyond the reasonable capability of the municipality or village 
to meet from the municipality’s or village’s current revenue sources.

(b) For each disaster emergency declared by the governor under AS 26.23.020, and 
subject to agreement with the commissioner o f environmental conservation as to the amount of 
money in the fund that may be used by the department to make grants, the commissioner may 
expend not more than $10,000,000 of the unrestricted balance o f the fund for grants authorized 
under this section. I f  the commissioner and the commissioner of environmental conservation do 
not agree on the amount o f money in the fund that may be used by the department to make 
grants under AS 29.60.500 - 29.60.599, the governor shall make the determination.

(c) Notwithstanding the limitation o f AS 37.07.080(e) against the transfer o f money 
between appropriations, when the commissioner and the commissioner o f environmental 
conservation have agreed to the amount of money in the fund that may be used by the 
department to make grants, or when that determination has been made by the governor, the 
commissioner of environmental conservation shall promptly transfer that amount to the 
department for use under AS 29.60.500 - 29.60.599.

Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS. A grant made under 
AS 29.60.510 may be made only

(1) for a service, including all incidental administrative costs related to the 
service, that is directly or indirectly affected by efforts associated with prevention, abatement, 
containment, or removal o f oil or a hazardous substance and that relates to

(A) subsistence resource protection to ensure the continued viability of 
fish, wildlife, and other resources on which the residents o f the municipality or village 
rely for subsistence needs;

(B) alleviation or mitigation o f adverse social or cultural effects;
(C) public health and welfare needs, including hospital, clinic, and
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1 emergency medico] services; alcohol, drug abuse, and mental health services; family
2 support services; and the operation o f waste disposal systems and water quality
3 improvement systems;
4 (D) public safety needs, including police protection, search and rescue, and
5 fire protection;
6 (E) public utility needs, including the operation o f electric generating
7 plants and distribution systems, water supply systems, telephone systems, and fuel
8 distribution systems;
9 (F) housing and office needs;

10 (G) transportation needs;
11 (H) public administration needs, including the value of the time o f staff
12 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
13 remove oil or a hazardous substance; and
14 (I) planning needs, including the value o f the time of staff and
15 administrative personnel necessary to coordinate efforts with other governments to
16 prevent, abate, contain, and remove oil or a hazardous substance; and
17 (2) to compensate the municipality or village for
18 (A) the reduction of revenue attributable to the release of the oil or
19 hazardous substance; and
20 (B) the costs of projects or activities that are delayed or lost because of
21 the efforts of the municipality or village responding to the release or associated with the
22 containment or cleanup o f oil or the hazardous substance.
23 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
24 determining whether an expenditure or proposed expenditure by a municipality or village is
25 eligible for a grant under AS 29.60.510, the department shall consider
26 (1) the degree to which the effect on the municipality or village is directly caused
27 by the oil or hazardous substance release or the response to the release;
28 (2) the availability of money to the recipient from other sources that can meet the
29 L costs o f providing the functions or services; and
30 (3) the severity of the effect addressed in the grant application.
31 (b) The department may reject an application for a grant under AS 29.60.510 or approve

t
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1 an application for a grant in an amount that is less than the amount requested by a municipality
2 or village if the department determines that payment of the amount requested is not warranted
3 under (a) of this section.
4 (c) The department shall adopt, by regulation, criteria by which to rank all or a portion
5 o f applications for the purpose of establishing the priority order of awarding grants if money
6 requested by eligible municipalities and villages under this section exceeds the amount available.
7 The criteria must be based on the elements set out in (a) of this section. I f  the total amount of
8 money requested by eligible municipalities and villages under this section exceeds the amount
9 available, the department shall rank applications for the purpose of establishing the priority order

10 o f awarding grants in accordance with the regulations.
11 Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES. A
12 municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates
13 or to retire its existing bonded indebtedness.
14 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
15 and expenses o f grants made under AS 29.60.510, and shall develop procedures governing the
16 expenditure of, and accounting for, money expended. ^___
17 Sec. 29.60.560. REPORT TO THE LEGISLATURE. The commissioner shall submit a
18 /  report to the legislattu$not later than the 10th day following the convening of each regular
19 session o f the legislature^Thesreport may includejqfortnation considered significant by the i
20/ commissioner but must include
21 (1) the ampunfof moneyv^xpeqtled under AS 29.60.510 during the preceding |
22 fiscal year; and
(23 ^ (2) a detailed summary of department activities inadmiqistering the grant program
2A during the preceding fiscal year.
25 Sec. 29.60.570. REGULATIONS. The commissioner may adopt regulations tfihkarg^
26 necessary to implement the purposes of AS 29.60.500 - 29.60.599.
27 * *  Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,
28 (1) "containment and cleanup" has the meaning given in AS 46.08.900;
29 (2) "disaster emergency" means a disaster declared by the governor under
30 AS 26.23.020;
31 (3) "fund" means the oil and hazardous substance release response fund
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1 established by AS 46.08.010;
2 (4) "hazardous substance," "oil," and "release" have the meanings given in
3 AS 46.08.900;
4 (5) "service"
5 (A) means a function performed or service provided by a municipality
6 under a duty or power authorized by this title or by another provision o f law authorizing
7 a municipality to perform functions or provide services, or a comparable function
8 performed or service provided by a village;
9 (B) includes functions not previously performed and services not

10 previously provided by the municipality or village;
11 (6) "village" means each of the following in the unorganized borough or within
12 a borough if the power, function, or service for which a grant application is submitted under
13 AS 29.60.500 - 29.60.599 is not exercised or provided by the borough on an areawide or
14 nonareawide basis at the time the grant application is submitted, if the village has irrevocably
15 waived, in a form approved by the Department of Law, any claim o f sovereign immunity that
16 might arise in connection with the use of grant money under this chapter, and if the village has
17 (A) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
18 Reorganization Act);
19 (B) a traditional village council recognized by the United States as eligible
20 for federal aid to Indians; or
21 (C) a council recognized by the commissioner under regulations adopted
22 by the department to determine and give official recognition o f village entities under
23 AS 44.47.150(b).
24 * Sec. 7. AS 46.03.760(e) is amended to read:
25 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes
26 or permits to be violated a provision o f AS 46.03.740 - 46.03.750 is liable to the state, in a civil
27 action brought under AS 46.03.822, for the full amount o f actual damages caused to the state by
28 the violation, including
29 (1) direct and indirect costs associated with the abatement, containment or
30 removal o f the pollutant^
31 (2) [,] restoration of the environment to its former state:
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1 (3) am ounts transferred  to the Office of the G overnor to pay for impact

WORK DRAFT WORK DRAFT WORK DRAFT

2 assessments under AS 26.23.027, and amounts paid as grants under AS 29.60.510 - 29.60.599
3 and as emergency first response advances and reimbursements under AS 46.08.070(c); [,]
4 and
5 (4 ) all incidental administrative costs.
6 * Sec. 8. AS 46.03.822(a) is amended to read:
7 (a) Notwithstanding any other provision or rule of law and subject only to the defenses
8 set out in (b) of this section and the exception set out in (i) o f this section, the following persons
9 are strictly liable, jointly and severally, for damages to persons or property, whether public or

10 private, including damage to the natural resources o f the state* [OR] municipality, or a village,
11 [AND] for the costs of response, containment, removal, or remedial action incurred by the state*
12 [OR] a municipality, or a village, and for the additional costs of a function or service.
13 including administrative expenses for the incremental costs o f providing the function or
14 service, that are incurred bv the stale, a municipality, o r a village and the costs o f projects
15 or activities that are delaved or lost because of the efforts of the state, the municipality, or
16 the village resulting from an unpermitted release o f a hazardous substance or, with respect to
17 response costs, the substantial threat of an unpermitted release of a hazardous substance:
18 (1) the owner of, and the person having control over, the hazardous substance at
19 the time o f the release or threatened release; this paragraph does not apply to a consumer product
20 in consumer use;
21 (2) the owner and the operator of a vessel or facility, from which there is a
22 release, or a threatened release that causes ̂ the incurrence of response costs, o f a hazardous
23 substance;
24 (3) any person who at the time of disposal o f any hazardous substance owned or
25 operated any facility or vessel at which the hazardous substances were disposed of, from which
26 there is a release, or a threatened release that causes the incurrence o f response costs, o f a
27 hazardous substance;
28 (4) any person who by contract, agreement, or otherwise arranged for disposal or
29 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
30 substances owned or possessed by the person, other than domestic sewage, or by any other party
31 or entity, at any facility or vessel owned or operated by another party or entity and containing
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1 hazardous substances, from which there is a release, or a threatened release that causes the
2 incurrence of response costs, of a hazardous substance;
3 (5) any person who accepts or accepted any hazardous substances, other than
4 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
5 from which there is a release, or a threatened release that causes the incurrence o f response costs,
6 of a hazardous substance.
7 * Sec. 9. AS 46.03.822(h) is amended to read:
8 (h) The state. [OR] a municipality, or a village is not liable under this section for costs
9 or damages as a result of actions taken in response to an emergency created by a release or

10 threatened release of a hazardous substance generated by or from a facility or vessel owned by
11 another person unless the acrions taken by the state, the [OR] municipality, or the village
12 constitute gross negligence or intentional misconduct.
13 * Sec. 10. AS 46.03.900 is amended by adding new paragraphs to read:
14 (35) "service" means a function performed or service provided by the state C' by
15 a municipality under a duty or power authorized by AS 29 or other provision o f law authorizing
16 a municipality to perform functions or provide services, or a comparable function performed or
17 service provided by a village; "service" includes functions not previously performed and services
18 not previously provided;
19 (36) "village" means each o f the following in the unorganized borough or within
20 a borough as to a power, function, or service that is not exercised or provided by the borough
21 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
22 by the Department of Law, any claim of sovereign immunity that might arise under this chapter,
23 and if the village has
24 (A) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
25 Reorganization Act);
26 (B) a traditional village council recognized by the United States as eligible
27 for federal aid to Indians; or
28 (C) a council recognized by the commissioner o f community and regional
29 affairs under regulations adopted by the Department of Community and Regional Affairs
30 to determine and give official recognition of village entities under AS 44.47.150(b).
31 * Sec. 11. AS 46.04.020 is amended by adding a new subsection to read:
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1 (f) In fulfilling its responsibilities under (e) o f this section, the department shall consult
2 with the governing bodies of municipalities and villages.
3 * Sec. 12. AS 46.04.900(5) is amended to read:
4 (5) "containment and cleanup" includes all direct and indirect efforts associated
5 with the prevention, abatement, containment* or removal of a pollutant, and the restoration o f the
6 environment to its former state; when applied to expenses, the term includes the additional
7 costs o f providing a reasonable and appropriate function or service incurred in response to
8 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
9 for the incremental costs o f providing the function or service;

10 * Sec. 13. AS 46.04.900 is amended by adding new paragraphs to read:
11 (20) "service" means a function performed or service provided by the state,
12 including functions not previously performed and services not previously provided by the state;
13 (21) "village" means each of the following in the unorganized borough or with
14 a borough as to a power, function, or service that is not exercised or provided by the borough
15 on an areawide or nonareawide basis if the village has irrevocably waived, in a form approved
16 by the Department of Law, any claim o f sovereign immunity that might arise under this chapter,
17 and if the village has
18 (A) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
19 Reorganization Act);
20 (B) a traditional village council recognized by the United States as eligible
21 for federal aid to Indians; or
22 (C) a council recognized by the commissioner of community and regional
23 affairs under regulations adopted by the Department o f Community and Regional Affairs
24 to determined and give official recognition of village entities under AS 44.47.150(b).
25 * Sec. 14. AS 46.08.040(a) is amended to read:
26 (a) In addition to money in the fund that is transferred lo the Office of^the
27 Governor to pav for impact assessments under AS 26.23.027 and to the commissioner of
28 community and regional affairs to make grants under AS 29.60.510, the [THE] commissioner
29 of environmental conservation may use money from the fund to
30 (1) in vestigate and evaluate the release or threatened release of oil or a hazardous
31 substance, and contain, clean up, and take other necessary action, such as monitoring and

WORK DRAFT WORK DRAFT WORK DRAFT

CSSSSB 25(CRA) -10-
r ex-  ' I n z e r  1 i r . - i ?  ' D E L " Z E D  T E X T  B R A C K E T E D !



1 assessing, to address a release or threatened release of oil or a hazardous substance that poses
2, an imminent and substantial threat to the public health or welfare, or to the environment;
3 (2) pay all costs incurred to
4 (A) establish and maintain the oil and hazardous substance response office;
5 (B) review oil discharge prevention and contingency plans submitted under
6 AS 46.04.030;
7 (C) conduct training, response exercises, inspections, and tests, in order
8 to verify equipment inventories and ability to prevent and respond to oil and hazardous
9 substance release emergencies, and to undertake other activities intended to verify or

10 establish the preparedness o f the state, a municipality, or a party required by
11 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
12 and
13 (D) verify or establish proof o f financial responsibility required by
14 AS 46.04.040;
15 (3) pay the expenses incurred by the Alaska division o f emergency services for
16 the oil and hazardous substance response corps and the oil and hazardous substance response
17 depots when presented with appropriate documentation by the division;
18 (4) provide matching funds for participation in federal oil discharge cleanup
19 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
20 Compensation, and Liability Act o f 1980);
21 (5) recover the costs [COST] to the state* [OR TO] a municipality, or a village
22 of a containment and cleanup resulting from the release or the threatened release of oil or a
23 hazardous substance;
24 (6) prepare, review, and revise
25 (A) the state’s master oil and hazardous substance discharge prevention
26 and contingency plan required by AS 46.04.200; and
27 (B) a regional master oil and hazardous substance discharge prevention
28 and contingency plan required by AS 46.04.210; and
29 (7) restore the environment by addressing the effects of an oil or hazardous
30 substance release.
31 * Sec. 15. AS 46.08.070(c) is amended to read:
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1 (c) The department shall fMA Y] reimburse a municipality or village for actual expenses
2 [, OTHER THAN NORMAL OPERATING EXPENSES,] incurred in the abatement o f a release
3 or threatened release and mav advance money to a municipality or village to carry out an
4 emergency first response to a release or threatened release o f oil or a hazardous substance
5 if
6 (1) the municipality or village has entered into an agreement with the
7 commissioner under AS 46.04.020(e) or AS 46.09.020(e); and
8 (2) the commissioner determines that
9 [A } the expenses to be reimbursed were for a necessary emergency first

10 response to a release or threatened release that, at the time of the release or threatened
11 release, posed an imminent and substantial threat to the public health or welfare, or to
12 the environment^
13 (B) the municipality or village has demonstrated a need for financial
14 assistance, and the money to be advanced is necessary to enable the municipality or
15 village to carry out an emergency first response to a release or threatened release
16 that, at the time of the release or threatened release, noses an imminent and
17 substantial threat to the public health or welfare, or to the environment; and
18 (C) containment and cleanup efforts paid for in whole or in part bv
19 a reimbursement or an advance made under this section were consistent with the
20 regional master plan for the region in which the municipality or village is located if
21 a plan has been prepared bv the department under AS 46.04.210.
22 * Sec. 16. AS 46.08.900(3) is amended to read:
23 (3) "containment and cleanup" includes the direct and indirect efforts associated
24 with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
25 restoration o f the environment; when applied to expenses, the term includes the additional
26 costs o f providing a reasonable and appropriate function or service incurred in response to
27 the release o f the oil or hazardous substance, including [, AND INCIDENTAL] administrative
28 expenses for the incremental costs of providing the function or service;
29 * Sec. 17. AS 46.08.900 is amended by adding new paragraphs to read:
30 (11) "service"
31 (A) means a function performed or service provided by a municipality
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1 under a duty or power authorized by AS 29 or by another provision o f law authorizing
2 a municipality to perform functions or provide services, or a comparable function
3 performed or service provided by a village;
4 (B) includes functions not previously performed and services not
5 previously provided by the municipality or village;
6 (12) "village" means each of the following in the unorganized borough or within
7 a borough if the power, function, or service for which a grant application under AS 29.60.510
8 is' submitted is not exercised or provided by the borough on an areawide or nonareawide basis
9 at the time the grant application is submitted if the village has irrevocably waived, in a form

10 approved by the Department o f Law, any claim of sovereign immunity that might arise in
11 connection with the use o f grant money under this chapter, and if the village has
12 (A) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
13 Reorganization Act);
14 (B) a traditional village council recognized by the United States as eligible
15 for federal aid to Indians; or
16 (C) a council recognized by the commissioner of community and regional
17 affairs under regulations adopted by the Department o f Community and Regional Affairs
18 to determine and give official recognition of village entities under AS 44.47.150(b).
19 * Sec. 18. AS 46.09.060(b) is amended to read:
20 (b) Authority to contain, clean up, or prevent c. .elease or threatened release o f oil or of
21 a hazardous substance, and to exercise other powers necessary to implement this chapter
22 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
23 Except as provided in (a) o f this section, a municipality may exercise its police power within the
24 area o f the municipality.
25 * Sec. 19. AS 46.09.900(2) is amended to read:
26 (2) "containment and cleanup" includes the direct and indirect efforts associated
27 with the prevention, abatement, containment, or removal o f a hazardous substance, and the
28 restoration o f the environment; when applied to expenses, the term includes the additional
29 costs o f providing a reasonable and appropriate function or service incurred in response to
30 the release o f the hazardous substance, including [, AND INCIDENTAL] administrative
31 expenses for the incremental costs o f providing the function or service;
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1 * Sec. 20. AS 46.09.900 is amended by adding a new paragraph to read:
2 (8) "service" means a function performed or service provided by the state,
3 including functions not previously performed and services not previously provided by the state.
4 * Sec. 21. Sections 8 and 10 of this Act are retroactive to March 24, 1989.
5 * Sec. 22. This Act takes effect immediately under AS 01.10.070(c).
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CS FOR SPONSOR SUBSTITUTE FOR SENATE B ILL  NO. 25 (CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION 
BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): SENATORS ZHAROFF, Sturgulew ski

A B ILL 
FOR AN ACT ENTITLED

1 "A n Act concerning the exercise of authority  by the state  and its municipalities, and the

2 recovery of dam ages by the state and its municipalities and villages, in m atters relating

3 to environm ental conservation, and relating fto the liability of villages for environm ental

4 response actions an d  to state  assistance to municipalities and villages for expenses for

5 prevention and abatem ent of environm ental degradation; and providing for an effective

6 date."

7 BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
8 * Section 1. INTENT. The provisions of AS 29.60.500 - 29.60.599, added by sec. 7 o f this Act, are
9 not intended by the legislature to confirm long-term benefits on municipalities receiving financial

10 assistance under those provisions.
11 * Sec. 2. AS 29.35.020(b) is amended to read:
12 (b) A municipality may adopt an ogj^ftmce to exercise a power authorized hv this
13 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the
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1 ordinance outside its boundaries. Before a [THISJ power authorized  bv this subsection may
2 be exercised inside the boundaries o f another municipality, the approval o f the other municipality
3 must be given by ordinance, and before a power authorized bv this subsection m av be

4 exercised inside a village, as th a t term  is defined bv AS 46.08.900, the  approval o f the

5 village m ust be given bv resflltffion. A m unicipality intending to exercise its au thority  u n d er

6 this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection

7 to

8 (1) protect its w ater supply and w atershed; o r

9 (2) contain, clean up, o r  prevent the release o r th reatened  release of oil or

10 a hazardous substance that mav pose an im m inent o r substantial th re a t to persons.

11 property , o r natu ral resources within the m unicipality’s boundaries; however, this

12 p a rag rap h  does not authorize a m unicipality to enforce an o rd inance outside its boundaries

13 to regulate  exploration, developm ent, production, or trM usgt^tation of oil, gas, o r  m inerals
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14 in a m an n er inconsistent with the s ta te ’s m anagem ent of those resources, an d  enforcem ent

15 of the ordinance m ust be consistent with a regional m aster plan p rep ared  bv the

16 D epartm ent of Environm ental Conservation under AS 46.04.210; in this p a rag rap h ,

17 "n a tu ra l resources'* has the m eaning given in AS 46.03.826.
18 * Sec. 3, AS 29.35.020 is amended by adding a new subsection to read:
19 (e) In this section, "village"
20 means the area within, a five-mile radius o f the village post office or,
21 if there is no post office, another site designated by the commissioner;
22 (B) does not include an area described in (A) o f this paragraph that is
23 within a city or another village.

^ , 24 * Sec. 4. AS 29.35.200 is amended by adding a new subsection to read:
25 (d) A first class borough that exercises power necessary to contain, clean up, or prevent
26 a release or threatened release o f oil or a hazardous substance, and exercise a power granted to
27 a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
28 that is consistent with a regional master plan prepared by the Department o f Environmental
29 Conservation under AS 46.04.210.
30 i/*  Sec. 5. AS 29.35.210(a) is amended by adding a new paragraph to read:
31 (13) contain, clean up, or prevent a release or threatened release o f oil or a
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hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08, 
or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is 
consistent with a regional master plan prepared by the Department o f Environmental
Conservation under AS 46.04.210.//

*^Sec. 6. AS 29.35.220 is amended by adding a ncv subsection to read:
(e) A third class borough may by ordinance exercise power necessary to contain, clean 

up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a 
power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power 
authorized by this subsection may be exercised only on a nonareawide basis. The borough shall 
exercise its authority under this subsection in a manner that is consistent with a regional master 
plan prepared by the Department of Environmental Conservation under AS 46.04.21,0.

* Sec. 7. AS 29.60 is amended by adding new sections to read:
ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL

IMPACT ASSISTANCE.
Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that 

a major release of oil or hazardous substances into the environment presents a real and r ubstantial 
threat to the economy and public welfare o f the municipalities and villages that are affected by 
the release and the resultant activities to contain and clean up the release.

te legislature concludes that it is in the best interest o f the state and its citizens to 
providFa readily available fund for the payment of the expenses incurred by municipalities and 
villages to mitigate the social and economic effects that arise out o f a major release o f oil or 
hazardous substances and resultant cleanup activities.

is the intent o f the legislature and declared to be the public policy o f the state that 
money^o defray the cost o f social and economic effects on municipalities and villages arising 
from a major release o f oil or a hazardous substance and resultant cleanup activities and to pay 
for efforts to abate that release will be immediately avail^Jjle upon

' 0  a determination by the governor that the release exceeds 10,000 barrels o f oil 
[ jo r 550,000 g a llo n ,h a z a rd o u s  substan.ce);

(•?) the declaration by the governor of a disaster emergency relating to the release;
and

(3)^rfinding by the governor that
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1 Uyj' the release o f the oil or hazardous substance into the environment
2 presents a real and substantial threat to the economy and public welfare o f the
3 municipalities and villages that are affected by the release and by the resultant activities
4 to contain and clejm up the release; and
5 it is in the best interest o f the state to pay the expenses incurred by
6 municipalities and villages to mitigate the social and economic effects that arise out of
7 the release o f the oil or the hazardous substance and the resultant cleanup activities.
8 Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) The commis-
9 sioner may use money from the oil and hazardous substance release response fund to make grants

10 to a municipality or village that is affected by the release or by the response to the release and
11 that demonstrates that the release or response to the release involves extraordinary expenditures
12 that are beyond the reasonable capability o f the municipality or village to meet from the current
13 revenue sources o f the municipality or village if
14 the governor determines that a release o f oil or a hazardous substance exceeds
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15 10,000 barrels o f oil|or 550,000 gallons of a hazardous substance^
16 (2) the release has been proclaimed a disaster emergency by the governor under
17 AS 26.23.020; and
18 (<3$ :̂he governor finds that
19 (A) the release of the oil or hazardous substance into the environment
20 presents a real and substantial threat to the economy and public welfare o f the
21 municipalities and villages that are affected by the release and by the resultant activities
22 to contain and clean up the release; and
23 4 (B)^ft is in the best interest o f the state to pay the expenses incurred by
24 municipalities and villages to mitigate the social and economic effects that arise out of
25 the release o f the oil or the hazardous substance and the resultant cleanup activities.
26 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
27 subject to agreement with the commissioner o f environmental conservation as to the amount of
28 money in the fund that may be used by the department to make grants, the commissioner may
29 expend not more than $10,000,000 o f the balance of the fund that is appropriated to the spill
30 reserve or of the unrestricted balance o f the fund for grants authorized under this s e c t i o ^ J ^ ^ ,
31 commissioner and the commissioner o f enyironmentaLconseraaiipn do not agree on the amount
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1 ° f  the department to make grants under AS 29.60.500 -
2 29.60.599, e^SV&ifiSr^fKMFnYake'th"e determination.
3 ^^Notwithstanding the limitation of AS 37.07.080(e) against the transfer o f money
4 between appropriations, when the commissioner and the commissioner of environmental
5 conservation have agreed to the amount of money in the fund that may be used by the
6 department to make grants, or when that determination has been made by the governor, the
7 commissioner of environmental conservation shall promptly transfer that amount to the
8 departmenufor use under AS 29.60.500 - 29.60.599.
9 ,($)' For money that has been transferred under (c) of this section, if within any one-year

10 period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
11 29.60.599, the commissioner shall, at the direction of the governor or the request o f the
12 commissioner o f environmental conservation, return the unexpended amount transferred under
13 (c) o f this section to the fund.
14 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
15 under AS 29.60.5 lO^may be made only
16 j r x o z  a service, including all incidental administrative costs related to the
17 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
18 containment, or removal of oil or a hazardous substance and that relates to
19 $[$)' subsistence resource protection to ensure the continued viability of
20 fish, wildlife, and other resources on which the residents of the municipality or village
21 rely for subsistence npeds;
22 r- ^(pi-^alleviation or mitigation of adverse social or cultural effects;
23 public health and welfare needs, including hospital, clinic, and
24 emergency medical services; alcohol, drug abuse, and mental health services; family
25 support services; and the operation o f waste disposal systems and water quality
26 improvement systems;
27 public safety needs, including police protection, search and rescue, and
28 fire protection;
29 public utility/q§e<f$! Including the operation of electric generating
30 plants and distribution systems, water supply systems, telephone systems, and fuel
31 distribution systems;
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1 \0phousing and office needs;

transponation needs;
3------------------------- ---------(H^pUolic administration needs, including the value o f the time o f staff
4 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
5 remove oil or a hazardous substance; and
6------------------------- ------- ^  jjjja*1' planning needs, including the value o f the time o f staff and
7 administrative personnel necessary to coordinate efforts with other governments to
8 prevent, abate, contain, and remove oil or a hazardous substance; and
9 to compensate the municipality or village for

10 •"/ (A) the reduction o f revenue attributable to the release o f the oil or
11 hazardous substanpe; and
12 *''fB) the costs o f projects or activities that are delayed or lost because of
13 the efforts o f the municipality or village responding to the release or associated with the
14 containment or cleanup o f oil or the hazardous substance.
15 J #  I f  money received under this section is used for a capital expenditure the
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16 commissioner may require the municipality or village that acquired the item as a capital
17 expenditure to transfer it to the state at the end o f the period during which the item is actually
18 used for spill response if the commissioner finds that retention o f the item would confer an
19 inappropriate benefit on the municipality or village.
20 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
21 determining whether an expenditure or proposed expenditure by a municipality or village is
22 eligible for a grant under AS 29.60.510, the department shall consider
23 (1) the degree to which the effect on the municipality or village is directly caused
24 by the oil or hazardous substance release or the response to the release;
25 (2) the availability o f money to the recipient from other sources that can meet the
26 costs o f providing the functions or services; and
27 (3) the severity o f the effect addressed in the grant application. x
28 (b) The department may reject an application for a grant under AS 29.60.510 or approve
29 an application for a grani in an amount that is less than the amount requested by a municipality
30 or village if the department determines that payment o f the amount requested is not warranted
31 under (a) o f this section.
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1 (c) The department shall adopt, by regulation, criteria by which to rank all or a portion
2 o f applications for the purpose o f establishing the priority order o f awarding grants if money
3 requested by eligible municipalities and villages under this section exceeds the amount available.
4 The criteria must be based on the elements set out in (a) of this section. I f  the total amount of
5 money requested by eligible municipalities and villages under this section exceeds the amount
6 available, the department shall rank applications for the purpose of establishing the priority order
7 of awarding grants in accordance with the regulations.
8 Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES AND
9 VILLAGES, (a) A municipality may not use a grant made under AS 29.60.510 to reduce

10 current municipal tax rates or to retire its existing bonded indebtedness.
11 (b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may
12 not be used for a capital improvement, as that term is defined by AS 46.08.900(1); or
13 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
14 and expenses o f grants made under AS 29.60.510, and shall develop procedures governing the
15 expenditure of, and accounting for, money expended.
16 Sec. 29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each
17 disaster emergency declared by the governor under AS 26.23.020 based on a release of oil or a
18 hazardous substance, the commissioner, after consulting with and securing the written approval
19 of the attorney general and after consulting with other state agencies, shall
20 (1) make an assessment of the social and economic effects o f the release o f the
21 oil or hazardous substance;
22 (2) develop a plan to
23 (A) recover the cost o f release-related expenditures; and
24 (B) mitigate the social and economic effects o f the release o f the oil or
25 hazardous substance on the municipalities, the villages, and the region in which the
26 discharge occurs; #
27 (b) The commissioner may make the assessment and plans required by (a) o f this section
28 by
29 (1) using staff o f the department;
30 (2) contracting with a municipality or other entity; or
31 (3) authorizing a municipality or other entity to perform that work and supporting
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1 that effort by a grant.
2 (c) Only one assessment and one plan may be completed under this section for each
3 declaration o f a disaster emergency.
4 (d) The commissioner may pay the costs o f the assessment, the plan, and the recovery
5 of the cost o f release-related expenditures from money available in the fund.
6 (e) Expenditures made under this section may be made only from the amount transferred
7 to the commissioner under AS 29.60.510(c), unless
8 (1) the commissioner and the commissioner of environmental conservation
9 mutually agree that payment may be made from money in the oil and hazardous substance release

10 response fund not transferred under AS 29.60.510(c); or
11 (2) the commissioner pays them from another source.
12 Sec. 29.60.590. REGULATIONS. The commissioner and the commissioner of
13 environmental conservation shall jointly develop and adopt regulations that are necessary’ to
14 implement the purposes o f AS 29.60.500 - 29.60.599.
15 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,
16 (1) "containment and cleanup" has the meaning given in AS 46.08.900;
17 (2) "disaster emergency" means a disaster declared by the governor under
18 AS 26.23.020;
19 (3) "fund" means the oil and hazardous substance release response fund
20 established by AS 46.08.010;
21 (4) "hazardous substance," "oil," and "release" have the meanings given in
22 AS 46.08.900;
23 (5) "service"
24 (A) means a function performed, or service provided by a municipality
25 under a duty or power authorized by this title or by another provision o f law authorizing
26 a municipality to perform functions or provide services, or a comparable function
27 performed or service provided by a village;
28 (B) includes functions not previously performed and services not
29 previously provided by the municipality or village;
30 (6) "village" means a place within the unorganized borough or within a borough
31 if the power, function, or service for which a grant application is submitted under AS 29.60.500 -
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1 29.60.599 is not exercised or provided by the borough on an areawide or nonareawide basis at
2 the time the grant application is submitted, that
3 (A) has irrevocably waived, in a form approved by the Department of
4 Law, any claim o f sovereign immunity that might arise in connecuon with the use of
5 grant money under this chapter, and
6 (B) has
7 (i) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
8 Reorganization Act);
9 (ii) a traditional village council recognized by the United States as

10 eligible for federal aid to Indians; or
11 (iii) a council recognized by the commissioner under regulations
12 adopted by the department to determine and give official recognition o f village
13 entities under AS 44.47.150(b).
14 * Sec. 8. AS 46.03.760(e) is amended to read:
15 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes
16 or permits to be violated a provision o f AS 46.03.740 - 46.03.750 is liable to the state, in a civil
17 action brought under AS 46.03.822, for the full amount o f actual damages caused to the state by
18 the violation, including
19 (1 ) direct and indirect costs associated with the abatement, containment or
20 removal o f the pollutant^
21 (2 ) [,] restoration o f the environment to its former states
22 (3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emergency
23 first response advances and reimbursements under AS 46.08.070(c); [,] and
24 (4 ) all incidental administrative costs.
25 * Sec. 9. AS 46.03.822(a) is amended to read:
26 (a) Notwithstanding any other provision or rule o f law and subject only to the defenses
27 set out in (b) o f this section and the exception set out in (i) o f this section, the following persons
28 are strictly liable, jointly and severally, for damages to persons or property, whether public or
29 private, including damage to the natural resources o f the state or municipality, [AND] for the
30 costs o f response, containment, removal, or remedial action incunred by the state, [OR] a nunic-
31 ipality, o r a village, and for the additional costs o f a function or service, including
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1 administrative expenses for the incremental costs o f providing the function or service, that
2 are incurred bv the state, a municipality, or a village, and the costs o f projects or activities
3 that are delaved or lost because o f the efforts o f the state, the municipality, o r the village.
4 resulting from an unpermitted release of a hazardous substance or, with respect to response costs,
5 the substantial threat of an unpermitted release o f a hazardous substance:
6 (1) the owner of, and the person having control over, the hazardous substance at
7 the time o f the release or threatened release; this paragraph does not apply to a consumer product
8 in consumer use;
9 (2) the owner and the operator o f a vessel or facility, from which there is a

10 release, or a threatened release that causes the incurrence of response costs, o f a hazardous
11 substance;
12 (3) any person who at the time of disposal of any hazardous substance owned or
13 operated any facility or vessel at which the hazardous substances were disposed of, from which
14 there is a release, or a threatened release that causes the incurrence o f response costs, o f a
15 hazardous substance;
16 (4) any person who by contract, agreement, or otherwise arranged for disposal or
17 treatment, or arranged with a transporter for transport for disposal or treatment, o f hazardous
18 substances owned or possessed by the person, other than domestic sewage, or by any other party
19 or entity, at any facility or vessel owned or operated by another party or entity and containing
20 hazardous substances, from which there is a release, or a threatened release that causes the
21 incurrence o f response costs, o f a hazardous substance;
22 (5) any person who accepts or accepted any hazardous substances, other than
23 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
24 from which there is a release, or a threatened release that causes the incurrence o f response costs,
25 o f a haztyafcyjs substance.
26 * Sec. 10. AS 46.03.822(h)«ft amended to read:
27 (h) The state, [OR] a municipality, or a village is not liable under this section for costs
28 or damages as a result o f actions taken in response to an emergency created by a release or
29 threatened release o f a hazardous substance generated by or from a facility or vessel owned by
30 another person unless the actions taken by the state, the [OR] municipality, or the village
31 constitute gross negligence or intentional misconduct.
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1 * Sec. 11. AS 46.03.900 is amended by adding new paragraphs to read:
2 (35) "service" means a function performed or service provided by the state or by
3 a municipality under a duty or power authorized by AS 29 or other provision o f law authorizing
4 a municipality to perform functions or provide services, or a comparable function performed or
5 service provided by a village; "service" includes functions not previously performed and services
6 not previously provided;
7 (36) "village" means a place within the unorganized borough or within a borough
8 as to a power, function, or service that is not exercised or provided by the borough on an
9 areawide or nonareawide basis that

10 (A) has irrevocably waived, in a form approved by the Department of
11 Law, any claim o f sovereign immunity that might arise under this chapter; and
12 (B) has
13 (i) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
14 Reorganization Act);
15 (ii) a traditional village council recognized by the United States as
16 eligible for federal aid to Indians; or
17 (iii) a council recognized by the commissioner o f community and
18 regional affairs under regulations adopted by the Department o f Community and
19 Regional Affairs to determine and give official recognition o f village entities
20 under AS 44.47.150(b),
21 * Sec*. 22. AS 46.04.020 is amended by adding a new subsection to read:
22 (f) In fulfilling its responsibilities under (e) o f this section, the department shall consult
23 with the governing bodies of municipalities and villages.
24 * Sec. 13. AS 46.04.900(5) is amended to read:
25 (5) "containment and cleanup" includes all direct and indirect efforts associated
26 with the prevention, abatement, containment or removal of a pollutant, and the restoration o f the
27 environment to its former state: when applied to expenses, the term includes the additional
28 costs o f providing a reasonable and appropriate function or service incurred in response to
29 the discharge o f a pollutant, including (, AND ALL INCIDENTAL] administrative expenses
30 for the incremental costs o f providing the function or service;
31 * Sec. 14. AS 46.04.900 is amended by adding new paragraphs to read:
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1 (20) "service" means a function performed or service provided by the state,
2 including functions not previously performed and services not previously provided by the state;
3 (21) "village" means a place within the unorganized borough or within a borough
4 as to a power, function, or service that is not exercised or provided by the borough on an
5 areawide or nonareawide basis that
6 (A) has irrevocably waived, in a form approved by the Department of
7 Law, any claim o f sovereign immunity that might arise under this chapter; and
8 (B) has
9 (i) a council organized under 23 U.S.C, 476 (sec. 16 o f the Indian

10 Reorganization Act);
11 (ii) a traditional village council recognized by the United States as
12 eligible for federal aid to Indians; or
13 (iii) a council recognized by the commissioner o f community and
14 regional affairs under regulations adopted by the Department o f Community and
15 Regional Affairs to determined and give official recognition o f village entities
16 under AS 44.47.150(b).
17 * Sec. 15. AS 46.08.040(a) is amended to read:
18 (a) In addition to monev in the fund that is transferred to the commissioner of
19 community and regional affairs to make grants under AS 29.60.510 and to pav for impact
20 assessments under AS 29.60.560. the [THE] commissioner of environmental conservation may
21 use money from ihc fund to
22 (1) invt stigate and evaluate the release or threatened release o f oil or a hazardous
23 substance, and contain, clean up, and take other necessary action, such as monitoring and
24 assessing, to address a release or threatened release of oil or a hazardous substance that poses
25 an imminent and substantial threat to the public health or welfare, or to the environment;
26 (2) pay all costs incurred to
27 (A) establish and maintain the oil and hazardous substance response office;
28 (B) review oil discharge prevention and contingency plans submitted under
29 AS 46.04.030;
30 (C) conduct training, respons# exercises, inspections, and tests, in order
31 to verify equipment inventories and ability to prevent and respond to oil and hazardous
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1 substance release emergencies, and to undertake other activities intended to verify or
2 establish the preparedness of the state, a municipality, or a party required by
3 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
4 and
5 (D) verify or establish proof o f financial responsibility required by
6 AS 46.04.040;
7 (3) pay the expenses incurred by the Alaska division o f emergency services for
8 the oil and hazardous substance response corps and the oil and hazardous substance response
9 depots when presented with appropriate documentation by the division;

10 (4) provide matching funds for participation in federal oil discharge cleanup
11 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
12 Compensation, and Liability Act o f 1980);
13 (5) recover the costs [COST] to the state* [OR TOl a municipality, o r a village
14 o f a containment and Cieanup resulting from the release or the threatened release of oil or a
15 hazardous substance;
16 (6) prepare, review, and revise
17 (A) the state’s master oil and hazardous substance discharge prevention
18 and contingency plan required by AS 46.04.200; and
19 (B) a regional master oil and hazardous substance discharge prevention
20 and contingency plan required by AS 46.04.210; and
21 (7) restore the environment by addressing the effects of an oil or hazardous
22 substance release.
23 * Sec. 16. AS 46.08.070(c) is amended to read:
24 (c) The department shall [MAY] reimburse a municipality or village for actual expenses,
25 other than normal operating expenses, incurred in the abatement of a release or threatened release
26 and mav advance money to a municipality or villaue to carry out an emergency first
27 response to a release or threatened release of oil or a hazardous substance if
28 (1) the municipality or village has entered into an agreement with the
29 commissioner under AS 46.04.020fe) or AS 46.09.020(e); and
30 (2) the commissioner determines that
31 (A) expenses to he reimbursed were for a necessary emergency first
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1 response to a release or threatened release that, at the time o f the release or threatened
2 release, posed an imminent and substantial threat to the public health or welfare, or to
3 the environment^
4 (B) the municipality or village has demonstrated a need lo r financial
5 assistance, and the monev to be advanced is necessary to enable the municipality or
6 village to carry out an emergency first response to a release or threatened release
7 that, at the time of the release or threatened release, poses an imminent and
8 substantial threat to the public health or welfare, o r to the environment: and
9 (C) containment and cleanup efforts paid for in whole or in part bv

10 a reimbursement or an advance made under this section were consistent with the
11 regional master plan for the region in which the municipality or village is located if
12 a plan has been prepared bv the department under AS 46.04.210.
13 * Sec. 17. AS 46.08.900(3) is amended to read:
14 (3) "containment and cleanup" includes the direct and indirect efforts associated
15 with the prevention, abatement, containment, or removal o f oil or a hazardous substance, and the
16 restoration of the environment: when applied to expenses, the term includes the additional
17 costs o f providing a reasonable and appropriate function or service incurred in response to
18 the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
19 expenses for the incremental costs o f providing the function or service:
20 * Sec. 18. AS 46.08.900 is amended by adding new paragraphs to read:
21 (11) "service"
22 (A) means a function performed or service provided by a municipality
23 under a duty or power authorized by AS 29 or by another provision o f law authorizing
24 a municipality to perform functions or provide services, or a comparable function
25 performed or service provided by a village;
26 (B) includes functions not previously performed and services not
27 previously provided by the municipality or village;
28 (12) "village" means a place within the unorganized borough or within a borough
29 if the power, function, or service for which a grant application under AS 29.60.510 is submitted
30 is not exercised or provided by the borough on an areawide or nonarcawide basis at the time the
31 grant application is submitted that
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1 (A) has irrevocably waived, in a form approved by the Department of
2 Law, any claim o f sovereign immunity that might arise in connection with the use of
3 grant money under this chapter, and
4 (B) has
5 (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
6 Reorganization Act);
7 (ii) a traditional village council recognized by the United States as
8 eligible for federal aid to Indians; or
9 (iii) a council recognized by the commissioner o f community and

10 regional affairs under regulations adopted by the Department o f Community and
11 Regional Affairs to determine and give official recognition o f village entities
12 under AS 44.47.150(b).
13 * Sec. 19. AS 46.09.060(b) is amended to read:
14 (b) Authority to contain, clean up, or prevent a release or threatened release o f oil or of
15 a hazardous substance, and to exercise other powers necessary to implement this chapter*
16 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
17 Except as provided in (a) o f this section, a municipality may exercise its police power within the
18 area o f the municipality.
19 * Sec. 20. AS 46.09.900(2) is amended to read:
20 (2) "containment and cleanup" includes the direct and indirect efforts associated
21 with the prevention, abatement, containment, or removal o f a hazardous substance, and  the
22 restoration o f the environment; when applied to expenses, the term  includes the additional

23 costs c f  providing a reasonable and appropria te  function o r  service incurred  in response to

24 the  release o f the hazardous substance, including [, AND INCIDENTAL] administrative
25 expenses for the increm ental costs o f providing the function o r  service;

26 * Sec. 21. AS 46.09.900 is amended by adding a new paragraph to read:
27 (8) "service" means a function performed or service provided by the stare,
28 including functions not previously performed and sei ices not previously provided by the state.
29 * Sec. 22. Sections 9 and 11 o f th.s Act are retroactive to March 24, 1989.
30 * Sec. 23. APPLICABILITY. The amendments made by secs. 7, 8, 15. and 16 of this Act do not
31 apply to a release o f oi! or a hazardous substance and resultant cleanup activities or to efforts to respond
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1 to or abate that release if the release occurred before the effective date of this Act.
2  * Sec. 24. This Act takes effect immediately under AS 01.10.070(c).
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CS FOR SPONSOR SUBSTITUTE FOR SENATE BILL NO. 25 (CRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
R eferred:

Sponsor(s): SENATORS ZHAROFF, Sturgulewski

A BILL 
FOR AN ACT ENTITLED

1 "An Act concerning the exercise of authority by the state and its municipalities, and the
2 recovery o f damages by the state and its municipalities and villages, in matters relating
3 to environmental conservation; relating to the liability o f villages for environmental response
4 actions and lo state assistance to municipalities and villages for expenses for prevention
5 and abatement of environmental degradation; and providing for an effective date."

6 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
7 * Section 1. INTENT. The provisions of AS 29.60.500 - 29.60.599, added by sec. 7 o f this Act, are
8 not intended by the legislature to confirm long-term benefits on municipalities receiving financial
9 assistance under those provisions.

10 * Sec. 2. AS 29.35.020(b) is amended to read:
11 (b) A municipality may adopt an ordinance to exercise a power authorized bv this
12 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the
13 ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may

7-LS0012\YX
Chcnoweth

5/2/91
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1 be exercised inside the boundaries of another municipality, the approval o f the other municipality
2 must be given by ordinance, and before a power authorized bv this subsection mav he
3 exercised inside a village, as that term is defined bv AS 46.08.900.. the approval o f the
4 village must be given bv resolution. A municipality intending to exercise its authority tinder
5 this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection
6 to
7 (1) protect its water supply and watershed: or
8 (2) contain, clean up. or prevent the release or threatened release of oil or
9 a hazardous substance that mav pose an imminent or substantial threat to persons,

10 property, or natural resources within the municipality’s boundaries: however, this
11 paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
12 to regulate exploration, development, production, or transportation of oil, gas, or minerals
13 in a manner inconsistent with the state’s management of those resources, and enforcement
14 of the ordinance must he consistent with a regional master plan prepared bv the
15 Department of Environmental Conservation under AS 46.04.210: in this paragraph.
16 "natural resources" has the meaning given in AS 46.03.826.
17 * Sec. 3. AS 29.35.020 is amended by adding a new subsection to read:
18 (e) In this section, "village"
19 (1) means the area within a five-mile radius o f the village post office or, if there
20 is no post office, another site designated by the commissioner:
21 (2) does not include an area described in (A) o f this paragraph that is within a
22 city or another village. *
23 * Sec. 4. AS 29.35.200 is amended by adding a new subsection to read:
24 (d) A first class borough that exercises power necessary to contain, clean up, or prevent
25 a release or threatened release o f oil or a hazardous substance, and exercise a power granted to
26 a municipality under AS 46.04, AS 46.08. or AS 46.09 shall exercise its authority in a manner
27 that is consistent with a regional master plan prepared by the Department o f Environmental
28 Conservation under AS 46.04.210.
29 * Sec. 5. AS 29.35.210(a) is amended by adding a new paragraph to read:
30 (13) contain, clean up, or prevent a release or threatened release of oil or a
31 hazardous substance, and exercise a power granted to a municipality under AS 46.04, AS 46.08.
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or AS 46.09: the borough shall exercise its authority under this paragraph in a manner that is 
consistent with a regional master plan prepared by the Department o f Environmental 
Conservation under AS 46.04.210.

* Sec. 6. AS 29.35.220 is amended by adding a new subsection to read:
(e) A third class borough may by ordinance exercise power necessary to contain, clean 

up, or prevent a release or threatened release o f oil or a hazardous substance, and exercise a 
power granted to a municipality under AS 46.04, AS 46.08, or AS 46.09, but the power 
authorized by this subsection may be exercised only on a nonareawide basis. The borough shall 
exercise its authority under this subsection in a manner that is consistent with a regional master 
plan prepared by the Department of Environmental Conservation under AS 46.04.210.

* Sec. 7. AS 29.60 is amended by adding new sections to read:
ARTICLE 6. OIL AND HAZARDOUS SUBSTANCE MUNICIPAL

IMPACT ASSISTANCE.
Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and declares that 

a major release of oil or hazardous substances into the environment presents a real and substantial 
threat to the economy and public welfare of the municipalities and villages that are affected by 
the release and the resultant activities to contain and clean up the release.

(b) The legislature concludes that it is in the best interest o f the state and its citizens to 
provide a readily available fund for the payment of the expenses incurred by municipalities and 
villages to mitigate the social and economic effects that arise out o f a major release o f oil or 
hazardous substances and resultant cleanup activities.

(c) It is the intent o f the legislature and declared to be the public policy of the state that 
money to defray the cost of social and economic effects on municipalities and villages arising 
from a major release of oil or a hazardous substance and resultant cleanup activities and to pay 
for efforts to abate that release will be immediately available upon

(1) a determination by the governor that the release exceeds 2,500 barrels o f oil, 
or exceeds an amount of a hazardous substance that when released into the environment presents 
a real and substantial threat to the economy and public welfare of the municipalities or villages 
affected by it;

(2) the declaration by the governor of a disaster emergency relating to the release: 
and •
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1 (3) a finding by the governor thru
2 (A) the release o f the oil or hazardous substance into the environment
3 presents a real and substantial threat to the economy and public welfare of the
4 municipalities and villages that are affected by the release and by the resultant activities
5 to contain and clean up the release; and
6 (B) it is in the best interest o f the state to pay the expenses incurred by
7 municipalities and villages to mitigate the social and economic effects that arise out of
8 the release of the oil or the hazardous substance and the resultant cleanup activities.
9 Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED. (a) The

10 commissioner may use money from the oil ;’nd hazardous substance release response fund to
11 make grants to a municipality or village that is affected by the release or by the response to the
12 release and that demonstrates that the release or response to the release involves extraordinary
13 expenditures that are beyond the reasonable capability of the municipality or village to meet from
14 the current revenue sources ot the municipality or village if
15 (1) the governor determines that a release of oil or a hazardous substance exceeds
16 2,500 barrels o f oil, or exceeds an amount of a hazardous substance that, when released into the
17 environment, presents a threat to the economy and public welfare o f the municipalities and
18 villages affected by it at least equivalent in effect to ihe effect o f a release of oil in an amount
19 defined by this paragraph;
20 (2) the release has been proclaimed a disaster emergency by the governor under
21 AS 26.23.020; and
22 (3) the governor finds that
23 (A) the release of the oil or hazardous substance into the environment
24 presents a real and substantial threat to the economy and public welfare of the
25 municipalities and villages that are affected by the release and by the resultant activities
26 to contain and clean up the release; and
27 (B) it is in the best interest of the state to pay the expenses incurred by
28 municipalities and villages to mitigate the social and economic effects that arise out of
29 the release of the oil or the hazardous substance and the resultant cleanup activities.
30 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
31 subject to agreement with the commissioner of environmental conservation as to the amount of
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1 money in the fund that may be used by the department to make grants, the commissioner may
2 expend not more than $10,000,000 o f the balance of the fund that is appropriated to the spill
3 reserve or ot the unrestricted balance of the fund for grants authorized under this section. I f  the
4 commissioner and the commissioner of environmental conservation do not agree on the amount
5 of money in the fund that may be used by the department to make grants under AS 29.60.500 -
6 29.60.599, the governor shall make the determination.
7 (c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer o f money
<$ between appropriations, when the commissioner and the commissioner o f environmental
9 conservation have agreed to the amount o f money in the fund that may be used by the

10 department to make grants, or when that determination has been made by the governor, the
11 commissioner of environmental conservation shall promptly transfer that amount to the
12 department for use under AS 29.60.50v0 - 29.60.599.
13 (d) For money that has been transferred under (c) of this section, if within any one-year
14 period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
15 29.60.599. the commissioner shall, at the direction of the governor or the request o f the
16 commissioner of environmental conservation, return the unexpended amount transferred under
17 (c) of this section to the fund.
18 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
19 under AS 29.60.510 may be made

20 i l l  only for

21 '.A) provision of subsistence resources on which the residents o f the
22 municipality or village rely tor subsistence needs:
23 (B) the additional costs of a reasonable and appropriate function or
24 service, including administrative expenses for the incremental costs of providing the
25 function or service, limited to:
26 (i) public health and welfare functions and services, including
27 •hospital, clinic, and emergency medical services; alcohol, drug abuse, and mental
28 health services: family support services: and the operation o f waste disposal
29 systems and water quality improvement systems:
20 (ii) public safety functions and services, including police
31 protection, search and rescue, and fire protection:
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(1 (iii) public utility functions and services, including the operation

2 of electnc generating plants and distribution systems, water supply systems.
3 telephone systems, and fuel distribution systems; and
4 (iv) housing functions and services, limited to leasing or making
5 other arrangements for temporary housing to be occupied by persons associated
6 with containment or clean up of the release;
7 (C) costs associated with leasing transportation facilities for use in
8 activities associated with the containment or clean up;
9 (D) costs o f repair or replacement of equipment or a capital asset

10 associated with a function or service set out in t'B) of this paragraph the useful life of
11 which has been substantially reduced by use associated with the containment or clean up;
12 and
13 (2) to compensate the municipality or village for
14 (A) the reduction of revenue attributable to the release of the oil or
15 hazardous substance: and
16 (B) the costs of projects or activities that are delayed or lost because of
17 the efforts of the municipality or village responding to the release or associated with the
18 containment or cleanup of oil or the hazardous substance.
19 (b) If money received under this section is used for a capital expenditure the
20 commissioner may requme the municipality or village that acquired the item as a capital
21 expenditure to transfer it to the state at the end of the period during which the item is actually
22 used for spill response if the commissioner finds that retention of the item would confer an
23 inappropriate benefit on the municipality or village.
24 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATION'S, (a) In
25 det nmining whether an expenditure or proposed expenditure bv a municipality- or village is
26 eligibL for a grant under AS 29.60.510, the department shall consider
27 (1) the degree to which the effect on the municipality or village is directly caused
28 by the oil or hazardous substance release or the response to the release:
29 (2) the availability of money to the recipient from other sources that can meet the
30 costs of pro-iding the functions or service ,̂ and
31 (3) the severity o f the effect addressed in the grant application.
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1' (b) The department may reject an application for a grant under AS 29.60.510 or approve
2 an application tor a grant in an amount that is less than the amount requested by a municipality
3 or village if the department determines that payment o f the amount requested is not warranted
4 under (a) of this section.
5 (c) The department shall adopt, by regulation, criteria by which to rank all or a portion
6 o f applications for the purpose of establishing the priority order o f awarding grants if money
7 requested by eligible municipalities and villages under this section fc&ceeds the amount available.
8 The criteria must be based on the elements set out in (a) of this section. If the total amount of
9 money requested by eligible municipalities and villages under this section exceeds the amount

10 available, the department shall rank applications for the purpose of establishing the priority order
11 of awarding grants in accordance with the regulations.
12 Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES ANrO
13 VILLAGES, (a) A municipality may not use a grant made under AS 29.60.510 to rear j

14 current municipal tax rates or to retire its existing bonded indebtedness.
15 (b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may
16 not be used for a capital improvement, as that term is defined by AS 46.08.900(1).
17 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
18 and expenses of °mnts made und.r AS 29.60.510. and shall develop procedures governing the
19 expenditure of. and accounting for. money expended.
20 Sec. 29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each
21 disaster emergency declared by the governor under AS 26.23.020 based on a release of oil or a
22 hazardous substance, the commissioner, after consuiting with and securing the written approval
23 of the attorney general and after consulting with other state agencies, shall
24 (1) make an assessment of the social and economic effects of the release of the
25 oil or hazardous substance:
26 (2) develop a plan to
27 (A) recover the cost o f release-related expenditures: and
28 (B ) mitiiiaie the social and economic effects of the release o f the oil or.
29 hazardous substance on the municipalities, the villages, and the region in which the
30 discharge occurs:
31 (b) The commissioner may make the assessment and plans required by ia) o f this section
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T by
2 (1) using staff o f the department;
3 (2) contracting with a municipality or other entity; or
4 (3) authorizing a municipality or other entity to perform that work and supporting
5 that effort by a grant.
6 (c) Only one assessment and one plan may be completed under this section for each
7 declaration o f a disaster emergency.
8 (d) The commissioner may pay the costs of the assessment, the plan, and the recovery
9 of the cost o f release-related expenditures from money available in the fund.

10 (e) Expenditures made under this section may be made only from the amount transferred
11 to the commissioner under AS 29.60.510(cj, unless
12 (1) the commissioner and the commissioner of environmental conservation
13 mutually agree that payment may be made from money in the oil and hazardous substance release
14 response fund not transferred under AS 29.60.510(c); or
15 (2) the commissioner pays them from another source.
16 Sec. 29.60.590. REGULATIONS. The commissioner and the commissioner of
17 environmental conservation shall jointly develop and adopt regulations that are necessary to
18 implement the purposes of AS 29.60.500 - 29.60.599.
19 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,
20 (1) "barrel" when used with refeience to oil has the meaning given by
21 AS 43.20.072;
22 (2) "containment and cleanup" has the meaning given in AS 46.08.900;
23 (3) "disaster emergency" means a disaster declared by the governor under
24 AS 26.23.020;
25 (4) "fund" means the oil and hazardous substance release response fund
26 established by AS 46.08.010;
27 (5) "hazardous substance" has the meaning given in AS 46.09.900;
28 (6) "oil" and "release" have the meanings given in AS 46.08.900;
29 (7) "service"
30 (A) means a function performed or service provided by a municipality
31 under a duty or power authorized by this title or by another provision o f law authorizing
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1 a municipality to perform functions or provide services, or a comparable function
2 performed or service provided by a village;
3 (B) includes functions not previously performed and services not
4 previously provided by the municipality or village;
5 (8) "village" means a place within the unorganized borough or within a borough
6 if the power, function, or service for which a grant application is submitted under AS 29.60.500 -
7 29.60.599 is not exercised or provided by the borough on an areawide or nonareawide basis at
8 the time the grant application is submitted, that
9 (A) has irrevocably waived, in a form approved by the Department of

10 Law, any claim of sovereign immunity that might arise ir, connection with the use of
11 grant money under this chapter; and
12 (B) has
13 (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
14 Reorganization Act);
15 (ii) a traditional village council recognized by the United States as
16 eligible for federal aid to Indians; or
17 (iii) a council recognized by the commissioner under regulations
18 adopted by the department to determine and give official recognition of village
19 entities under AS 44.47.150(b).
20 * Sec. 8. AS 46.03.760(e) is amended to read:
21 (e) In addition to liability under (a) - (d) o f this section, a person who violates or causes
22 or permits to be violated a provisioo>of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
23 action brought under AS 46.03.822, for the full amount of actual damages caused to the state by
24 the violation, including
25 (1 ) direct and indirect costs associated with the abatement, containment or
26 removal o f the pollutant^
27 (2) [,] restoration of die environment to its former states
28 (3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emeruencv
29 first response advances and reimbursements under AS 46.08.070(c); [,] and
30 (4) all incidental administrative costs.
31 * Sec. 9. AS 46.03.822(a) is amended to read:
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1 (a) Notwithstanding any other provision or rule o f law and subject only to the defenses
2 set out in (b) o f this section and the exception set out in (i) o f this section, the following persons
3 are strictly liable, jointly and severally, for damages to persons or property, whether public or
4 private, including damage to the natural resources o f the state or municipality, |AND| for the
5 costs of response, containment, removal, or remedial action incurred by the state, | OR | a munic-
6 ipality, or a villatze, and for the additional costs o f a function or service, including
7 administrative expenses for the incremental costs o f providing the function or service, that
8 are incurred by the state, a municipality, or a village, and the costs o f projects or activities
9 that are delaved or lost because of the efforts o f the state, the municipality, or the village,

10 resulting from an unpermitted release o f a hazardous substance or, with respect to response costs,
11 the substantial threat o f an unpermitted release o f a hazardous substance:
12 (1) the owner of, and the person having control over, the hazardous substance at
13 the time of the release or threatened release; this paragraph does not apply to a consumer product
14 in consumer use;
15 (2) the owner and the operator o f a vessel or facility, from which there is a
16 release, or a threatened release that causes the incurrence o f response costs, o f a hazardous
17 substance;
18 (3) any person who at the time of disposal o f any hazardous substance owned or
19 operated any facility or vessel at which the hazardous substances were disposed of, from which
20 there is a release, or a threatened release that causes the incurrence o f response costs, o f a
21 hazardous substance;
22 (4) any person who by contract, agreement, or otherwise arranged for disposal or
23 treatment, or ruranged with a transporter for transport for disposal or treatment, o f hazardous
24 substances owned or possessed by the person, other than domestic sewage, or by any other party
25 or entity, at any facility or vessel owned or operated by another party or entity and containing
26 hazardous substances, from which there is a release, or a threatened release that causes the
27 incurrence o f response costs, o f a hazardous substance;
28 (5) any person who accepts or accepted any hazardous substances, other than
29 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
30 from which there is a release, or a threatened release that causes the incurrence o f response costs,
31 #  of hazardous substance.
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I
2
3
4
5
6
7
8
9

10
11
12
13
14
15
15

17

18
19
20
21
22
23
24
25
26
27
28
29
30
31

* Sec. 10. AS 46.03.822(h) is amended to read:
(h) The state! (OR| a municipality, o r a village is not liable under this section for costs 

or damages as a result of actions taken in response to an emergency created by a release or 
threatened release of a hazardous substance generated by or from a facility or vessel owned by 
another person unless the actions taken by the state, the [ORJ municipality, or the village 
constitute gross negligence or intentional misconduct.

* Sec. 11. AS 46.03.900 is amended by adding new paragraphs to read:
(35) "service" means a function performed or service provided by the state or by 

a municipality under a duty or power authorized by AS 29 or other provision of law authorizing 
a municipality to perform functions or provide services, or a comparable function performed or 
service provided by a village; "service" includes functions not previously performed and services 
not previously provided;

(36) "village" means a place within the unorganized borough or within a borough 
as to a power, function, or service that is not exercised or provided by the borough on an 
areawide or nonareawide basis that

(A) has irrevocably waived, in a form approved by the Department of 
Law, any claim of sovereign immunity that might arise under this chapter; and

(B) has
(i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian 

Reorganization Act);
(ii) a traditional village council recognized by the United States as 

eligible for federal aid to Indians; or
(iii) a council recognized by the commissioner of community and 

regional affairs under regulations adopted by the Department of Community and 
Regional Affairs to determine and give official recognition o f village entities 
under AS 44.47.150(b).

* Sec. 12. AS 46.04.020 is amended by adding a new subsection to read:
(f) In fulfilling its responsibilities under (e) of this section, the department shall consult 

with the governing bodies of municipalities and villages.
* Sec. 13. AS 46.04.900(5) is amended to read:

(5) "containment and cleanup" includes all direct and indirect efforts associated
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1 with the prevention, abatement, containment* or removal o f a pollutant, and the restoration o f the
2 environment to its former state; when applied to expenses, the term includes the additional
3 costs o f providing a reasonable and appropriate function or service incurred in response to
4 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
5 for the incremental costs o f providing the function or service;
6 * Sec. 14. AS 46.04.900 is amended by adding new paragraphs to read:
7 ^20) "service" means a function performed or service provided by the state,
8 including functions not previously performed and services not previously provided by the state;
9 (21) "village" means a place within the unorganized borough or within a borough

10 as to a power, function, or service that is not exercised or provided by the borough on an
11 areawide or nonareawide basis that
12 (A) has irrevocably waived, in a form approved by the Department of
13 Law, any claim o f sovereign immunity that might arise under this chapter; and
14 (B) has
15 (i) a council organized under 25 U.S.C. 476 (sec. 16 o f the Indian
16 Reorganization Act);
17 (ii) a traditional village council recognized by the United States as
18 eligible for federal aid to Indians; or
19 (iii) a council recognized by the commissioner o f community and
20 regional affairs under regulations adopted by the Department of Community and
21 Regional Affairs to determined and give official recognition of village entities
22 under AS 44.47.150(b).
23 * Sec. 15. AS 46.08.040(a) is amended to read:
24 (a) In addition to money in the fund that is transferred to the commissioner of
25 community and regional affairs to make grants under AS 29.60.510 and to pay for impact
26 assessments under AS 29.60.560. the [THE] commissioner of environmental conservation may
27 use money from the fund to
28 (1) investigate and evaluate the release or threatened release of oil or a hazardous
29 substance, and contain, clean up, and take other necessary action, such as monitoring and
30 assessing, to address a release or threatened release of oil or a hazardous substance that poses
31 an imminent and substantial threat to the public health or welfare, j r  to the environment;
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1 • (2) pay all costs incurred to
2 (A) establish and maintain the oil and hazardous substance response office;
3 (B) review oil discharge prevention and contingency plans submitted under
4 AS 46.04.030;
5 (C) conduct training, response exercises, inspections, and tests, in order
6 to verify equipment inventories and ability to prevent and respond to oil and hazardous
7 substance release emergencies, and to undertake other activities intended to verify or
8 establish the preparedness of the state, a municipality, or a party required by
9 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;

10 and
11 (D) verify or establish proof of financial responsibility required by
12 AS 46.04.040;
13 (3) pay the expenses incurred by the Alaska division o f emergency services for
14 the oil and hazardous substance response corps and the oil and hazardous substance response
15 depots when presented with appropriate documentation by the division;
16 (4) provide matching funds for participation in federal oil discharge cleanup
17 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
18 Compensation, and Liability Act of 1980);
19 (5) recover the costs ICOST1 to the state, [OR TOl a municipality, or a village
20 of a containment and cleanup resulting from the release or the threatened release of oil or a
21 hazardous substance;
22 (6) prepare, review, and revise
23 (A) the state’s master oil and hazardous substance discharge prevention
24 and contingency plan required by AS 46.04.200; and
25 (B) a regional master oil and hazardous substance discharge prevention
26 and contingency plan required by AS 46.04.210; and
27 (7) restore the environment by addressing the effects of an oil or hazardous
28 substance relehse.
29 * Sec. 16. AS 46.08.070(c) is amended to read:
30 (c) The department shall | MAY] reimburse a municipality or village for actual expenses,
31 other than normal operating expenses, incurred in the abatement of a release or threatened release
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1 and mav advance money to a municipality or village to carry out an emergency first
2 response to a release or threatened release of oil or a hazardous substance if
3 (1) the municipality or village has entered into an agreement with the
4 commissioner under AS 46.04.020(e) or AS 46.09.020(e); and
5 (2) the commissioner determines that
6 (A ) the expenses to be reimbursed were for a necessary emergency first
7 response to a release or threatened release that, at the time of the release or threatened
8 release, posed an imminent and substantial threat to the public health or welfare, or to
9 the environment^

10 (B) the municipality or village has demonstrated a need for financial
11 assistance, and the money to be advanced is necessary to enable the municipality or
12 village to ^arrv out an emergency first response to a release or threatened release
13 that, at the time o f the release or threatened release, poses an imminent and
14 substantial threat to the public health or welfare, or to the environment; and
15 (C) containment and cleanup efforts paid for in whole or in part bv
16 a reimbursement or an advance made under this section were consistent with the
17 regional master plan for the region in which •̂ ■■nî ipalitv or village is located if
18 a plan has been prepared bv the department under AS 46.04.210.
19 * Sec. 17. AS 46.08.900(3) is amended to read:
20 (3) "containment and cleanup" includes the direct and indirect efforts associated
21 with the prevention, abatement, containment, or removal o f oil or a hazardous substance, and the
22 restoration o f the environment; when applied to expenses, the term includes the additional
23 costs of providing a reasonable and appropriate function or service incurred in response to
24 the release o f the oil or hazardous substance, including [, AND INCIDENTAL] administrative
25 expenses for the incremental costs of providing the function or service;
26 * Sec. 18. AS 46.08.900 is amended by adding new paragraphs to read:
27 (11) "service"
28 (A) means a function performed or sernce provided by a municipality
29 under a duty or power authorized by AS 29 or by andlher provision of law authorizing
30 a municipality to perform functions or provide services, cr a comparable function
31 performed or service provided by a village:
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’ 1 (B) includes functions not previously performed and services not
2 previously provided by the municipality or village;
3 (12) "village" means a place within the unorganized borough or within a borough
4 if the power, function, or service for which a grant application under AS 29.60.510 is submitted
5 is not exercised or provided by the borough on an areawide or nonareawide basis at the time the
6 grant application is submitted that
7 (A) has irrevocably waived, in a form approved by the Department of
8 Law, any claim of sovereign immunity that might arise in connection with the use of
9 grant money under this chapter; and

10 (B) has
11 (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
12 Reorganization Act);
13 (ii) a traditional village council recognized by the United States as
14 eligible for federal aid to Indians; or
15 (iii) a council recognized by the commissioner o f community and
16 regional affairs under regulations adopted by the Department o f Community and
17 Regional Affairs to determine and give official recognition o f village entities
18 under AS 44.47.150(b).
19 * Sec. 19. AS 46.09.060(b) is amended to read:
20 (b) Authority to contain, clean up, or prevent a release or threatened release o f oil or of
21 a hazardous substance, and to exercise other powers necessary to implement this chaptera
22 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
23 Except as provided in (a) of this section, a municipality may exercise its police power within the
24 area o f the municipality.
25 * Sec. 20. AS 46.09.900(2) is amended to read:
26 (2) "containment and cleanup" includes the direct and indirect efforts associated
27 with the prevention, abatement, containment, or removal o f a hazardous substance, and the
28 restoration of the environment; when applied to expenses, the term includes the additional
29 costs of providing a reasonable and appropriate function or service incurred in response to
30 the release o f the hazardous substance, including [, AND INCIDENTAL! administrative
31 expenses for the incremental costs of providing the function or service;
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!• * Sec. 21. AS 46.09.900 is amended by adding a new paragraph to read:
2 (8) "service" means a function performed or service provided by the state,
3 including functions not previously performed and services not previously provided by the state.
4 * Sec. 22. Sections 9 and 11 of this Act are retroactive to March 24, 1989.
5 * Sec. 23. APPLICABILITY. The amendments made by secs. 7, 8, 15, and 16 o f this Act do not
6 apply to a release of oil or a hazardous substance and resultant cleanup activities or to efforts to respond
7 to or abate that release if the release occurred before the effective date of this Act.
8 * Sec. 24. This Act takes effect immediately under AS 01.10.070(c).

WORK DRAFT WORK DRAFT WORK DRAFT
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STEVE COWPER, GOVERNOR

O F  C O M M U N I T Y  &  I I  H O  I  O N  A  L  A F F A I R S

OFFICE OF THE COMMISSIONEFI

April 9, 1991 

POSITION PAPER

□  P.O. BOX B
JUNEAU. ALASKA 99811-2100 
PHONE: (907) 465-4700

□  949 E. 36TH AVENUE, SUITE 400
ANCHORAGE, ALASKA 99508-4302 
PHONE: (907) 563-1073

RE: Sponsor Substitute for Senate Bill 25

SPONSOR: Senator's Zharoff and Sturgulewski

Program Effects of the Bill

The Sponsor Substitute for this bill contains a number of
language refinements that clarify the scope and purpose of the 
Impact Assistance Grants portion of the legislation. The 
Department's analysis indicates that all of the changes are 
consistent with our original perception and understanding of 
the purposes of the Impact Assistance program.

This Sponsor Substitute also amends the authority of a 
municipality regarding watershed regulation. Specifically, it 
allows a municipality to delegate authority to regulate
watersheds to another municipality by adoption of a resolution
instead of an ordinance. The amendment continues by requiring
that a municipality exercising extraterritorial powers of 
watershed regulation obtain the approval of any village whose 
boundaries are in the watershed.

Comments

As noted the Department considers the grant program amendments 
to be consistent with its perception of the purpose of* the 
grant program. However, the amendments dealing with watershed 
regulation pose potential difficulties in implementation.

With respect to the resolution versus ordinance process the 
Department is inclined to support an ordinance process. 
Resolutions are used largely to state opinions and make 
declarations. They do not require public hearings and may be 
introduced and adopted at the same meeting. Conversely, 
ordinance's are adopted as local law and must have a public 
hearing. Additionally, there is a minimum seven day waiting 
period between the point of introduction and that of adoption. 
We believe allowing another municipality to exercise authority 
within your municipality is a significant act and should be 
subject to the more deliberative process associated with 
ord inances.

2 1 -P 1 LH
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With respect to the issue of requiring village approval of 
watershed management within its boundaries, the matter is 
clouded by the fact that villages have no defined boundaries. 
And in fact, the concept of what land area constitutes the 
village often revolves around the function that is being 
discussed. For example, the village could be the core area 
where people reside the majority of the time, it could be that 
area and all the land holdings of- the village corporation, or 
it could be it's traditional hunting and gathering area. 
Moreover, Title 29 does not presently contain a definition of 
the term "village".

Staff of the Department are not aware of any instances where 
there has been conflict between an unincorporated village and a 
municipality trying to exercise jurisdiction over its 
watershed. If there have not been any significant number of 
such instances occuring, it may be better simply to leave 
matters as they now are. For while the amendment may resolve 
some potential problems it threatens to create additional ones 
through ambiguities associated with its jurisdictional 
application. If the amendment is retained we believe that a 
definition of "village", consistent with the remainder of SB 25 
should be added to AS 29.71.800.

As stated in our previous position paper, the Department of 
Community and Reqional Affairs supports this bill. Our 
experience with the Exxon Valdez oil spill showed that 
municipalities and villages are heavily impacted by such 
occurrences and end up incurring major expenses regardless of 
whether or not they have direct responsibility for responding. 
This bill would make clear a municipality's authority to be 
involved in oil and other hazardous spill response and would 
provide funds so that the brunt of the cost would not have to 
be borne locally.
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C O N T IN U A T IO N  o f F ISC A L  N O TE  A N A LYS IS

For Bill/Resolution No. SSSB 25

The sponsor substitute for SB 25 adopts new language in Section 5, 

proposed AS 29.60.599(6), to provide that villages irrevocably waive any claims 

to sovereign immunity that might arise in connection with the use of grant monies 

under the impact assistance grant program. The addition of the waiver provision 

will help insure that any future dispute that might arise involving grants to 
villages, unincorporated under state law, can be resolved in state courts. This 

is a change suggested in the Department of Law's original fiscal note, dated 

February 25,, 1991. Otherwise, the department's original fiscal note comments 

remain unchanged.
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The A laska Municipal League seeks p a ssag e  of legislation to establish a program  
to reimburse municipalities for cleanup o f oil spills and d ischarges o f other 
hazardous substan ces .

The Exxon Valdez oil spill, discharges of chemicals from railroad cars, trucks, and cruise 
ships, and a variety of other recent incidents involving the release of hazardous 
substances have emphasized the need for a quick response to cut down on the risk of 
extensive environmental damage. Municipalities near the release site often have the best 
chance to respond quickly and thus minimize the spread of the spill, the environmental 
damage done by it, and the ultimate cost to the state. However, local governments 
usually are not responsible or iiable for such cleanups, nor do they have the budgets or 
resources to pay for them.

During the 1990 session, legislators considered and nearly passed SB 359, which would 
have given municipalities authority to undertake cleanups of hazardous substance spills 
within and near their jurisdictions and established a fund to reimburse them for the cost 
of such cleanups. The need for legislation that would guarantee full reimbursement for 
costs of municipal responses to oil and other hazardous materials spills and to authorize 
the state to advance money to a municipality to carry out an emergency first response 
has not lessened, and the Alaska Municipal League seeks passage of such a bill during 
1991.

A number of changes in the statutes relating to oil spills and other hazardous substance 
discharges and to municipal powers will be required to reach the League’s objective. 
These changes would:

■ extend the authority of municipalities to exercise containment and cleanup of spilled 
oil and other hazardous substances if the spiil occyrs outside municipal boundaries. 
Unified, home rule, and first class boroughs already have such power, but all 
municipalities need it.

■ establish a fund that could be readily accessible by municipalities and villages in the 
event of a hazardous spill. Grants could be made to meet extraordinary expenditures 
that are beyond the reasonable capability of the municipality or village to meet given 
their current revenue sources.

ALASKA.' 
MUNICIPAL 

LEAGUE

M em ber of the National League of Cities ana the National Association o f Counties



Reimbursement to Municipalities for 
Oil/Hazardous Spill Clean-up 
page 2

■ clarify existing law that permits state reimbursement of municipal expenditures to 
make it clear that the full costs of the discharge of oil or another hazardous 
substance can be reimbursed.

■ permit the state to advance money to municipalities and villages to carry out an 
emergency first response.

a permit assessments of the social and economic effects of the release of oil or other 
hazardous substances on municipalities, villages, and affected regions of the state.

■ make it clear that villages as well as the state and municipalities may recover against 
an entity responsible for a spill for the damage to their natural resources.

n modify existing legislation regarding the strict liability of a spiller to make it clear that 
all additional costs of services, and all losses of revenue, to a municipality or village 
brought about by such a spill are recoverable.

h make the recommended changes to the strict liability statute retroactive to March 23, 
1989.

3/25/91
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MEMORANDUM

TO:

FROM:

RE:

Senator Frank, Chairman 
Senate Community and Rĵ gipnal

Senator Fred Zharo

mittee

Scheduling of SSSB 25, Recovery of Damages by the State
and Municipalities in Matters Relating to Environmental Conservation

DATE: March 26, 1991

I am writing to request that you schedule SSSB 25 for a committee hearing at your 
earliest convenience.

SSSB 25 sets up a program to provide municipalities and villages access through 
DCRA to up to $10,000,000 in funding from the DEC-managed Oil and Hazardous 
Substance Spill Response Fund ("470 Fund"), and provides a mechanism for the 
transfer of those funds between these departments. These funds would be made 
available to municipalities and villages as impact grants to pay for costs "associated 
with prevention, abatement, conlainment, or removal of oil or a hazardous substance."

SSSB 25 also authorizes and provides a mechanism for DEC to provide "first 
response" funds to municipalities and villages to respond to and clean up oil and 
hazardous substance spills on behalf of the state.

This bill is a redraft of SSSB 359 from the Sixteenth Legislature, which passed the 
Senate and died in the House Finance Committee last year.

To address certain concerns expressed to me by officials in the Department of 
Environmental Conservation. I am including a proposed Letter of Intent for the 
committee's consideration.

Backup information is included.
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OFFICIAL BUSINESS

U l a t f f e a  I S > t a t e  l e g i s l a t u r e  

S e n a t e

© ffic e  o f  tf)E g b E c r e t a r p po. box vCAPITOL BUILDING JUNEAU. ALASKA 99811

FOR YOUR IMMEDIATE ATTENTION

TO SENATE COMMITTEE: C&RA

FROM: O f f i c e  o f  th e  S en a te  S e c r e t a r y

DATE: March 2 2 , 1991

A S p on so r S u b s t i t u t e  has b een  in t ro d u c e d  on th e  f o l lo w in g  
b i l l / r e s o l u t i o n  t h a t  i s  p end in g  in  y o u r C om m ittee .

SENATE B ILL  NO. 25
Damages by the s t a t e  and i t s  m u n ic ip a l i t i e s  and v i l l a g e s  in  
m a tte rs  r e la t i n g  to  e n v iro n m en ta l c o n s e rv a t io n , e t c . ;  e fd .

P le a s e  p u l l  t h i s  b i l l / b l u e  b ack  from  y o u r f i l e s  and g iv e  to  
th e  page d e l i v e r i n g  t h i s  m essage . The b i l l / r e s o l u t i o n  w i l l  be 
r e t u r n e d  t o  you w ith  th e  S p on so r S u b s t i t u t e .  Thank you .

SIGNATURE OF PERSON RECEIVING THIS MESSAGE



Resolution o f the Alaska Municipal League

Resolution No. 91 -2

A RESOLUTION SUPPORTING LEGISLATION TO ASSURE  
REIM BURSEM ENT TO MUNICIPALITIES THAT RESPOND  TO AND ADDRESS  

THE RELEASE OF OIL AND OTHER HAZARDOUS MATERIALS

WHEREAS, recent spills involving the transportation of oil and other hazardous 
materials demonstrate the need for prompt response, and

WHEREAS, municipalities near the site of the hazardous material release may have 
the best chance to minimize the spread of the spill and the environmental damage done 
by the incident, and

WHEREAS, local governments usually are not responsible for nor have liability for 
spills within or near their jurisdictions, and

WHEREAS, the cost of municipal responses to address a private, state, or national 
problem should not be borne by a local government and its taxpayers, and

WHEREAS, legislation to ensure reimbursement to local governments responding 
to hazardous material spills, in the form of SB 359, came within a day of being enacted 
when the 16th Alaska Legislature adjourned, and

WHEREAS, this legislation is still very necessary to protect the Alaskan 
environment and assure municipalities that respond to hazardous material spills that they 
will be fully reimbursed;

NOW, THEREFORE, BE IT RESOLVED that the Alaska Municipal League urges the 
17th Alaskan Legislature to introduce and pass legislation providing for full reimbursement 
for costs of municipal responses to oil and other hazardous material spills.

BE IT FURTHER RESOLVED that an adequate mechanism be established to fund 
the full reimbursement of local responses to oil and other hazardous material spills.

Adopted at Annual Business Meeting o November 16, 1990 o Anchorage, Alaska



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY  
STATE OF ALASKA

P.O. Dux Y Juneau, Alaska 99811 Deliveries to: 2-10 Main Street
(901) -165-3867 or 365-2-150 Court Plaza. Room 500
PAX (907) 365-2029 Mail Stop 3101

M E M O R A N D U M April 8, 1991

SUBJECT:

TO:

FROM:

Extension of use o f the Oil and Hazardous Substance Release 
Response Fund to municipalities and villages (SSSB 25)
Senator Steve Frank, Chair 
Senate Community & Regional Affairs Committee 
ATTN: Rick Solie
Jack Chenowet 
Legislative G

To isolate the new language, I’ve prepared the material relating to the governor’s 
preparation o f an impact assessment in the form of an amendment.

In conjunction with the request, you inquired as to the availability of the Oil and 
Hazardous Substance Release Response Fund for containment and cleanup purposes.

Although its use has been principally discussed in conjunction with the Exxon Valdez 
cleanup, the Fund, established by AS 46.08, is not limited to serving as a source of 
money for containment and cleanup of significant marine-related disasters, nor is it
' clusively to serve as a source o f containment and cleanup o f disasters in which oil
or a hazardous substance is released into water o f the state. The test, set out at AS 
46.08.040(a)(1), authorizes use of the fund balance, subject to other provisions of law, 
to

investigate and e^Jjyiate the release or threatened release o f oil 
or a hazardous substance, and contain, cleanup, and take other
necessary action, such as monitoring or assessing, to address a release 
or threatened^release o f oil or a hazardous substance that poses an 
imminent and substantial threat to the public health or welfare, or to 
the environment;



Senator Steve Frank 
April 8, 1991 
Page 2

(b ) When the governor declares a disaster related to an oil or 
hazardous substance discharge emergency under AS 26.23.020(c), the 
governor may, during the effective period of the disaster emergency, 
use money from the fund to respond to the disaster emergency.

Under AS 26.23, a condition o f disaster emergency includes a series of incidents and 
circumstances set out in AS 26.23.900(1), not necessarily related to discharges into 
water.
Thus, if a condition o f disaster has been declared, the governor enjoys clear authority 
to draw from the Fund to support the state’s response. If the incident or circum­
stance involves an unpermitted release o f a small quantity of oil or a hazardous 
substance that does not result in the governor’s declaration o f a disaster but the spill 
or discharge is still found to pose an environmental threat, the commissioner o f 
environmental conservation may draw from the Fund to support the containment and 
cleanup initiatives noted above.

A  sep a ra te  provision, AS 46.08.040(b), declares

JC:gc
91-191.glc



ALASKA STATE LEGISLATURE 

SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

PROPOSED LETTER OF INTENT 

SSSB25

It is the intent of the Legislature to broaden the powers of municipalities and villages 
under AS 29 and AS 46 to more effectively respond to the release or threatened 
release of oil or a hazardous substance. The Legislature does not intend this grant of 
authority to municipalities under these specific circumstances and statues as a 
preemption of the state's powers, but as a means to facilitate the response to a 
disaster by municipalities and villages on behalf of the state.
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Senator  F red  F. Z ha ro ff
A laska State L egislature
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This legislation is intended ss a follow-through of the worthy efforts begun during the Sixteenth 
Legislature to address the needs of communities to effectively respond to and mitigate the extraordinary 
social and economic costs associated with the containment and cleanup of oil or hazardous substances 
into the environment, upon the declaration by the governor of a disaster emergency. The broad scope 
and magnitude of the impacts of such spills became apparent with the occurrence of the March 24,1989 
Exxon Valdez oil spill. It is clear that such spills do present a real and substantial threat to the 
environment and to the economy and public welfare of affected municipalities and villages, and that a 
mechanism for the state to provide timely and substantial assistance is both appropriate and necessary.

SSSB 25 addresses the above concerns by:

1) Setting up a program to provide municipalities and villages access through DCRA to up to 
$10,000,000 in funding, with the agreement of DEC, from the Oil and Hazardous Substance Response 
Fund ("470 Fund"). These funds are to provide "grants to a municipality or village that...demonstrates 
that the release or response to the release involves extraordinary expenditures..." for services whose 
costs are directly or indirectly affected by the spill, and to compensate the municipality or village for 
reductions in revenue, and the costs of projects or activities that are delayed or lost, because of the spill.

2) Providing and defining a mechanism for the transfer of these funds between DEC and DCRA. 
Community needs are presented to the commissioner of DCRA, who then requests 470 Funds from the 
commissioner of DEC. If the two commissioners agree on the amount and circumstances, the funds are 
transferred to DCRA for distribution as grants to the effected communities. Any disagreement between 
the two commissioners will be resolved by the governor.

3) Broadening the powers of municipalities and villages under AS 29 and under AS 46 to more 
effectively respond to the release or threatened release of oil or a hazardous substance. This grant of 
power is not intended to preempt state powers, but as a means to facilitate the response to a disaster 
by municipalities and villages on behalf of the state.

SPONSOR STATEMENT

March 25,1991

SSSB 25

4) Authorizing and providing a mechanism for DEC to provide emergency "first response" funds to 
municipalities and villages to respond to and clean up oil and hazardous substance spills on behalf of the 
state.



LEGISLATIVE AFFAIRS AGENCY  
STATE OF ALASKA

D I V I S I O N  O F  L E G A L  S E R V I C E S
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P.O. Bax Y, Juneau, Alaska 09811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M April 25, 1991

SUBJECT: Draft CSSSSB 25 ( ), Work Order No. 7-LS0012P, 4/25/91
TO:

FROM: Jack Chent 
Legislative

Senator F r 
ATTN: Di

This measure derives from a meeting involving several participants—I was not among 
them-yesterday.
Some comments to the draft:
In proposed AS 29.60.520(b)(2)-included based on language set out in an attachment 
prepared following that meeting-since there is a possibility that the state may require 
a transfer o f title to it o f something acquired by a municipality (o r village) as a capital 
expenditure, there comes to my mind the question as to when and whether a 
municipal (o r village) expenditure for a capital purpose-whatever that is—is ever 
really a municipal (or village) expenditure. And, how long after the spill response 
period may the commissioner act to require title transfer?
That same attachment indicated new language, brought into this draft as proposed 
AS 29.60.560(e) (page 7, lines 18 - 23), that raises a question. I have changed the 
language suggested in the attachment to substitute for the phrase "payment ‘by other 
means’" to one that speaks o f "payment ‘ from another source’", though \  cra ’t 
honestly say that I have any sense of what the author o f the language in the 
attachment had contemplated.
Finally, please review carefully my editorial redrafting o f the definition o f "village" 
(" . . .  means a place . . . " )  every place the definition appears. I found that what we 
had in the earlter version didn't read right.
JBC:pl
91-307.plm
Enclosure
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WORK DRAFT \  • '  WORK-DRAFT WORK DRAFT

CS FOR SPONSOR SUBSTITUTE FOR SENATE B ILL NO. 25’ ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION
BY

O ffered:
R eferred :

S ponsors): SENATORS ZHAROFF, Sturgulewski

A BILL 
FOR AN ACT ENTITLED

1 "An Act concerning the exercise of authority by the state and its municipalities, and the
2 recovery of damages by the state and its municipalities and villages, in matters relating
3 to environmental conservation, and relating to the liability of villages for environmental
4 response actions and to state assistance to municipalities and villages for expenses for
5 prevention and abatement of environmental degradation; and providing for an effective
6 date."

7 BE IT J  BY THE LEGISLATURE OF THE STATE OF ALASKA:
8 * Section L INTENT. 'She provisions of AS 29.60.500 - 29.60.599, added by sec. 7 o f this Act, are
9 not intended by the legislature to confirm long-term benefits on municipalities receiving financial

10 assistance under those provisions.
11 * Sec. 2. AS 29.35.020(b) is amended to read:
12 (b) A municipality may adopt an ordinance to exercise a power authorized bv this
13 subsection [PROTECT ITS WATER SUPPLY AND WATERSHED,] and may enforce the

•1- CSSSSB 25( )
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1 ordinance outside its boundaries. Before a [THIS] power authorized bv this subsection may
2 be exercised inside the boundaries of another municipality, the approval of the other municipality
3 must be given by ordinance, and before a power authorized bv this subsection mav he
4 exercised inside a village, as that term is defined bv AS 46.08.900, the approval o f the
5 village must he given bv resolution. A municipality intending to exercise its authority under
6 this subsection shall act bv ordinance, and mav adopt an ordinance under this subsection
7 to
8 (1) protect its water supply and watershed; or
9 (2) contain, clean up, or prevent the release or threatened release of oil or

10 a hazardous substance that mav pose an imminent or substantial threat to persons,
11 property, or natural resources within the municipality’ s boundaries; however, this
12 paragraph does not authorize a municipality to enforce an ordinance outside its boundaries
13 to regulate exploration, development, production, or transportation of oil, gas, or minerals
14 in a manner inconsistent with the state’s management o f those resources, and enforcement
15 of the ordinance must be consistent with a regional master plan prepared bv the
16 Department of Environmental Conservation under AS 46.04.210; in this paragraph.
17 "natural resources" has the meaning given in AS 46.03.826.
18 * Sec. 3. AS 29.35.020 is amended by adding a new subsection to read:
19 (e) In this section, "village"
20 (A) means the area within a five-mile radius o f the village post office or,
21 if there is no post office, another site designated by the commissioner;
22 (B) does not include an area described in (A) o f this paragraph that is
23 within a city or another village.
24 * Sec. 4. AS 29.35.200 is amended by adding a new subsection to read:
25 (d) A first class borough that exercises power necessary to contain, clean up, or prevent
26 a release or threatened release o f oil or a hazardous substance, and exercise a power granted to
27 a municipality under AS 46.04, AS 46.08, or AS 46.09 shall exercise its authority in a manner
28 that is cons„otent with a regional master plan for the region in which the borough is located if
29 a plan has been prepared by the Department of Environmental Conservation under AS 46.04.210.
30 * Sec. 5. AS 29.35.210(a) is amended by adding a new paragraph to read:
31 (13) contain, clerji up, or prevent a release or threatened iclease of oil or a
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hazardous substance, and exercise a. power granted to a municipality under AS 46.04, AS 46.08, 
or AS 46.09; the borough shall exercise its authority under this paragraph in a manner that is 
consistent with a regional master plan[for~;the-regionJn.-which the borough is located if a plan 
has-been p repared by the Depamnent of Ejnvjronrnental_ Conservation under AS 46.04.210.

* Sec. 6. AS 29.35.220 is amended by adding a new subsection to read:
 (e)._A third class borough may by ordinance exercise power necessary to contain, clean
up, or prevent a release or threatened release of oil or a hazardous substance, and exercise a 
power granted to 'municipality: under AS 46.04; AS 46.08, or AS 46.09, but the power 
authorized by this .subsection may be exercised only on a nonareawide basis. The borough shall 
exeiyise.itsautho.rity...undj2r_this.sub_secrionma_.manner that is. consistent with a regional master 
plan for the, region in which the borough is located if a plan has been prepared by the 
Department o f .Environmental Conservation under AS 46.04.210.

* Sec. 7. AS. 29.60 is amended by adding new sections to read:
. V..ARTICLE.&_OILAND HAZARDOUS SUBSTANCE MUNICIPAL 

 __________   IMPACT ASSISTANCE.
'.■•■'.Sec. 29.60.500.'"PURPOSE AND POLICY, .(a) The legislature finds and declares that 

a majorrclease o f odor hazardous.substances into the environment presents a real and substandal 
threat to the economy and public welfare of the municipalities and villages that are affected by 
the release and the resultant activities to contain and clean up the release.

(b) The legislature concludes that it is in the best interest of the state and its citizens to 
provide a readily available fund for the payment of the expenses incurred by municipalities and 
villages to mitigate the social and economic effects that arise out of a major release of oil or 
hazardous substances and resultant cleanup activities.

(c) It is the intent of the legislature and declared to be the public policy of the state that 
money to defray the cost of social and economic effects on municipalities and villages arising 
from a major release o f oil or a hazardous substance and resultant cleanup activities and to pay 
for efforts to abate that major release will be. immediately available upon the declaration by the 
governor of a disaster emergency relating to the release.

Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a) I f a release of 
oil or a hazardous substance has been proclaimed a disaster emergency by the governor underA
AS 26.23.020, the commissioner may use money from the oil and hazardous substance release
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1 response fund to make grants to a municipality or village that is affected by the release or by the
2 response to the release and that demonstrates that the release or response to the release involves
3 extraordinary expenditures that are beyond the reasonable capability of the municipality or village
4 to meet from the current revenue sources of the municipality or village.
5 (b) For each disaster emergency declared by the governor under AS 26.23.020, and
6 subject to agreement with the commissioner of environmental conservation as to the amount of
7 money in the fund that may be used by the department to make grants, the commissioner may
8 expend not more than $10,000,000 of the balance of the fund that is appropriated to the spill
9 reserve or o f the unrestricted balance of the fund for yants authorized under this section. If the

10 commissioner and the commissioner of environmental conservation do not agree on the amount
11 o f money in the fund that may be used by the depajtment to make grants under AS 29.60.500 -
12 29.60.599, the governor shall make the determine don.
13 (c) Notwithstanding the limitation o f AS 37.07.080(e) against the transfer o f money
14 between appropriations, when the commissioner and the commissioner of environmental
15 conservation have agreed to the amount of money in the cund that may be used by the
16 department to make grants; or when that determinadon has been made by the governor, the
17 commissioner o f environmental conservation shall promptly transfer that amount to the
18 department for use under AS 29.60.500 - 29.60.599.
19 (d) For money that has been transferred under (c) o f this section, if within any one-year
20 period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
21 29.60.599, the commissioner shall, at the direction o f the governor or the request o f the
22 commissioner o f environmental conservation, return the unexpended amount transferred under
23 (c) of this section to the fund.
24 Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A grant made
25 under AS 29.60.510 may be made only
26 (1) for a service, including all incidental administrative costs related to the
27 service, that is directly or indirectly affected by efforts associated with prevention, abatement,
28 containment, or removal of oil or a hazardous substance and that relates to
29 (A) subsistence resource protection to ensure the continued viability o f
30 fish, wildlife, and other resources on which the residents of the municipality or village
31 rely for subsistence needs;
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1 (B) alleviation or mitigation o f adverse social or cultural effects;
2 (C) public health and welfare needs, including hospital, clinic, and
3 emergency medical services; alcohol, drug abuse, and mental health services; family
4 support services; and the operation of waste disposal systems and water quality
5 improvement systems;
6 (D) public safety needs, including police protection, search and rescue, and
7 fire protection;
8 : (E) public utility needs, including the operation of electric generating
9 plants and distribution systems, water supply systems, telephone systems, and fuel

10 distribution systems;
11 (F) housing and office needs;
12 " (G) transportation needs;
13 (H) public administration needs, including the value of the time of staff
14 and administrative personnel necessary to direct efforts to prevent, abate, contain, and
15 remove oil or a hazardous substance; and
16 (i) planning needs, including the value of the time of staff and
17 administrative personnel necessary to coordinate efforts with other governments to
18 prevent, abate, coi tain, and remove oil or a hazardous substance; and
19 (2) to compensate the municipality or village for
20 (A) the reduction o f revenue attributable to the release o f the oil or
21 hazardous substance; and
22 (B) the costs o f projects or activities that are delayed or lost because o f
23 the efforts o f the municipality or village responding to the release or associated with the
24 containment or cleanup of oil or the hazardous substance.
25 (b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may
26 not be used for —^  ^ 1 'y''
27 £<uT a capital improvement, as that term is defined by AS 46.08.9 0 0 ( l^ o r-
28 / (',)?  (2 )-a  capital expenditure, unless the capital expenditure is necessary for a spill
29 response^Jf money is used for a capital expenditure under this paragraph, the commissioner may
30 require the municipality or village that acquired the item as a capital expenditure to transfer it
31 to the state at the end of the period during which the item is actually used for spill response if
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1 the commissioner finds that retention of the item would confer an inappropriate benefit on the
2 municipality or village.
3 Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a) In
4 determining whether an expenditure or proposed expenditure by a municipality or village is
5 eligible for a grant under AS 29.60.510, the department shall consider
6 (1) the degree to which the effect on the municipality or village is directly caused
7 by the oil or hazardous substance release or the response to the release;
8 (2) the availability o f money to the recipient from other sources that can meet the
9 costs of providing the functions or services; and

10 (3) the severity of the effect addressed in the grant application.
11 (b) The department may reject an application for a grant under AS 29.60.510 or approve
12 an application for a grant in an amount that is less than the amount requested by a municipality
13 or village if the department determines that payment of the amount requested is not warranted
14 under (a) o f this section.
15 (c) The department shall adopt, by regulation, criteria by which to rank all or a portion
16 o f applications for the purpose of establishing the priority order o f awarding grants if money
17 requested by eligible municipalities and villages under this section exceeds the amount available.
18 The criteria must be based on the elements set out in (a) of this section. I f  the total amount of
19 money requested by eligible municipalities and villages under this section exceeds the amount
20 available, the department shall rank applications for the purpose of establishing the priority order
21 of awarding grants in accordance with the regulations.
22 Sec. 29.60.540. LIMITATIONS ON USES OF GRANTS BY MUNICIPALITIES. A
23 municipality may not use a grant made under AS 29.60.510 to reduce current municipal tax rates
24 or to retire its existing bonded indebtedness.
25 Sec. 29.60.550. RECORDS. The department shall maintain records showing the income
26 and expenses o f grants made under AS 29.60.510, and shall develop procedures governing the
27 expenditure of, and accounting for, money expended.
28 Sec. 29.60.560. IMPACT ASSESSMENT AND REMEDIAL PLANS, (a) For each
29 disaster emergency declared by the governor under AS 26.23.020 based on a release o f oil or a
30 hazardous substance, the commissioner, after consulting with and securing the written approval
31 of the attorney general and after consulting with other state agencies, shall
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1 ... . (1) make an assessment of the social and economic effects o f the release o f the
2 oil or hazardous substance;
3 (2) develop a plan to
4 (A) recover the cost o f release-related expenditures; and
5 (B) mitigate the social and economic effects of the release o f the oil or
6 hazardous substance on the municipalities, the villages, and the region in which the
7 discharge occurs;
8 (b) The commissioner may make the assessment and plans required by (a) o f this section
9 by

10 (1) using staff o f the department;
11 (2) contracting with a municipality or other entity; or
12 (3) authorizing a municipality or other entity to perform that work and supporting
13 that effort by a grant.
14 (c) Only one assessment and one plan may be completed under this secdon for each
15 declaration o f a disaster emergency.
16 - (d) The commissioner may pay the costs o f the assessment, the plan, and the recovery
17 of the cost of release-related expenditures from money available in the fund.
18 (e) Expenditures made under this secdon may be made only from the amount transferred
19 to the commissioner under AS 29.60.510(c), unless
20 (1) the commissioner and the commissioner o f environmental conservadon
21 mutually agree that payment may be made from money in the oil and hazardous substance release
22 response fund not transferred under AS 29.60.510(c); or
23 (2) the commissioner pays them from another source.
24 Sec. 29.60.590. REGULATIONS. The commissioner and the commissioner of
25 environmental conservation shall jointly develop and adopt regulations that are necessary to
26 implement the purposes of AS 29.60.500 - 29.60.599.
27 Sec. 29.60.599. DEFINITIONS. In AS 29.60.500 - 29.60.599,m
28 (1) "containment and cleanup" has the meaning given in AS 46.08.900;
29 (2) "disaster emergency" means a disaster declared by the governor under
30 AS 26.23.020;
31 (3) "fund" means the oil and hazardous substance release response fund

i
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1 established by AS 46.08.010;
2 (4) "hazardous substance," "oil," and "release" have the meanings given in
3 AS 46.08.900;
4 (.5) "service"
5 (A) means a function performed or service provided by a municipality
6 under a duty or power authorized by this title or by another provision of law authorizing
7 a municipality to perform functions or provide services, or a comparable function
8 performed or service provided by a village;
9 (B) includes functions not previously performed and services not

10 previously provided by the municipality or village;
11 (6) "village" means a place within the unorganized borough or within a borough
12 if the power, function, or service for which a grant application is submitted under AS 29.60.500 -
13 29.60.599 is not exercised or provided by the borough on an areawide or nonareawide basis at
14 the time the grant application is submitted, that
15 (A) has irrevocably waived, in a form approved by the Department of
16 Law, any claim of sovereign immunity that might arise in connection with the use of
17 grant money under this chapter, and
18 (B) has
19 (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
20 Reorganization Act);
21 (ii) a traditional village council recognized by the United States as
22 eligible for federal aid to Indians; or
23 (iii) a council recognized by the commissioner under regulations
24 adopted by the department to determine and give official recognition of village
25 entities under AS 44.47.150(b).
26 * Sec. 8. AS * 6̂.03.760(e) is amended to read:
27 (e) In addition to liability under (a) - (d) of this section, a person who violates or causes
28 or permits to be violated a provision of AS 46.03.740 - 46.03.750 is liable to the state, in a civil
29 action brought under AS 46.03.822, for the full amount of actual damages caused to the state by
30 the violation, including

ru
31 MQ direct and indirect costs associated with the abatement, containment^ or
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1 removal o f the pollutant^
2 (2} [,] restoration o f the environment to its former state:
3 (3) amounts paid as grants under AS 29.60.510 - 29.60.599 and as emergency
4 first response advances and reimbursements under AS 46.08.070(c): [,] and
5 (4) all incidental administrative costs.
6 * Sec. 9. AS 46.03.822(a) is amended ta read:
7 (a) Notwithstanding any other provision or ruie o f law and subject only to the defenses
8 set out in .(b) of this section and the exception set out in (i) of this section, the following persons
9 are strictly liable, joindy and severally,.for damages to persons or property, whether public or

10 private, including damage to the natural resources of the state or municipality, [AND] for the
11 costs o f response, containment, removal, or remedial acdon incurred by the state, [OR] a munic-
12 ipality, or a village, and for the additional costs o f a function or service, including
13 administrative expenses for the incremental costs of providing the function or service, that
14 are incurred bv the state, a municipality, or a village, and the costs of projects or activities
15 that are delaved or lost because of the efforts of the state, the municipality, or the village.
16 resulung from an unpermitted release of a hazardous substance or, with respect to response costs,
17 the substantial threat of an unpermitted release of a hazardous substance:
18 (1) the owner of, and the person having control over, the hazardous substance at
19 the time o f the release or threatened release; this paragraph does not apply to a consumer product
20 in consumer use;
21 (2) the owner and the operator of a vessel or facility, from which there is a
22 release, or a threatened release that causes the incurrence of response costs, o f a hazardous
23 substance;
24 (3) any person who at the time of disposal of any hazardous substance owned or
25 operated any facility or vessel at which the hazardous substances were disposed of, from which
26 there is a release, or a threatened release that causes the incurrence o f response costs, o f a
27 hazardous substance;
28 m (4) any person who by contract, agree^at, or otherwise arranged for disposal or
29 treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
30 substances owned or possessed by the person, other than domestic sewage, or by any other party
31 or entity, at any facility or vessel owned or operated by another party or entity and containing

I
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1 hazardous substances, from which there is a release, or a threatened release that causes the
2 incurrence of response costs, o f a hazardous substance;
3 (5) any person who accepts or accepted any hazardous substances, other than
4 refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,
5 from which there is a release, or a threatened release that causes the incurrence o f response costs,
6 of a hazardous substance.
7 * Sec. 10. AS 46.03.822(h) is amended to read:
8 (h) The statej [OR] a municipality, or a village is not liable under this section for costs
9 or damages as a result o f actions taken in response to an emergency created by a release or

10 threatened release of a hazardous substance generated by or from a facility or vessel owned by
11 another person unless the actions taken by the state, the [OR] municipality, or the village
12 constitute -gross-negligence-or intentional misconduct.— ............ ....................
13 * Sec. 11. AS 46;03:900-is amended by adding new paragraphs to read:
14 ------  -- - -  - (35)- "service":means a-function performed or service provided by the state or by
15 a municipality under-a duty o f  power authorized by AS 29 or other provision o f law authorizing
16 a municipality to perform functions or provide services, or a comparable function performed or
17 service provided by a village; "service" includes functions not previously performed and services
18 not previously provided;
19 (36) "village" means a place within the unorganized borough or within a borough
20 as to a power, function, or service that is not exercised or provided by the borough on an
21 areawide or nonareawide basis that
22 (A) has irrevocably waived, in a form approved by the Department of
23 Law, any claim of sovereign immunity that might arise under this chapter; and
24 (B) has
25 (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
26 Reorganization Act);
27 (ii) a traditional village council recognized by the United States as
28 eligible for federal aid to Indians; or
29 (iii) a council recognized by the commissioner o f community and
30 regional affairs under regulations adopted by the Department o f Community and
31 Regional Affairs to determine and give official recognition of village entities
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1 under AS 44.47.150(b).
2 * Sec. 12. AS 46.04.020 is amended by adding a new subsection to read:
3 (f) In fulfilling its responsibilities under (e) of this section, the department shall consult
4 with the governing, bodies of municipalities and villages.
5 * Sec. 13. AS 46.04.900(5) is amended to read:
6 (5) "containment and cleanup" includes all direct and indirect efforts associated
7 with the prevention, abatement, containment or removal of a pollutant, and the restoration of the
8 environment to its former state; when applied to expenses, the term includes the additional
9 costs of providing a reasonable and appropriate function or service incurred in response to

10 the discharge of a pollutant, including [, AND ALL INCIDENTAL] administrative expenses
11 for the incremental costs of providing the function or service;
12 * Sec. 14. AS 46.04.900 is amended by adding new paragraphs to read:
13 (20) "service" means a function performed or service provided by the state,
14 including functions not previously performed and services not previously provided by the state;
15 (21) "village" means a place within the unorganized borough or within a borough
16 as to a power, function, or sendee that is not exercised or provided by the borough on an
17 areawide or nonareawide basis that
18 (A) has irrevocably waived, in a form approved by the Department of
19 Law, any claim of sovereign immunity that might arise under this chapter; and
20 (B) has
21 (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
22 Reorganization Act);
23 (ii) a traditional village council recognized by the United States as
24 eligible for federal aid to Indians; or
25 (iii) a council recognized by the commissioner of community and
26 regional affairs under regulations adopted by the Department of Community and
27 Regional Affairs to determined and give official recognition of village entities
28 under AS 44.47.150(b).
29 * Sec. 15. AS 46.08.040(a) is amended to read;
30 (a) In addition to money in the fund that is transferred to the commissioner of
31 community and regional affairs to make grants under AS 29.60.510 and to pav for impact
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1 assessments under A S  29.60.560, the [THE] commissioner of environmental conservation m a y

2 use money from the fund to
3 (1) investigate and evaluate the release or threatened reiease of oil or a hazardous
4 substance, and contain, clean up, and take other necessary action, such as monitoring and
5 assessing, to address a release or threatened release of oil or a hazardous substance that poses
6 an imminent and substantial threat to die public health or welfare, or to the environment;
7 (2) pay all costs incurred to
8 (A) establish tuid.maintain the oil and hazardous substance response office;
9     _  . .(B) review oil discharge prevention and contingency plans submitted under

10 .....AS. 46.04,030;
11 . .   (C) conduct training, response exercises, inspections, and tests, in order
12 to verify equipment inventories and ability to prevent and respond to oil and hazardous
13 substance release emergencies, and to undertake other activities intended to verify or
14 establish the preparedness of the state, a municipality, or a party required by
15 AS 46.04.030 to have an approved contingency plan to act in accordance with that plan;
16 and
17 (D) verify or establish proof of financial responsibility required by
18 AS 46.04.040;
19 (3) pay the expenses incurred by the Alaska division of emergency services for
20 the oil and hazardous substance response corps and the oil and hazardous substance response
21 depots when presented with appropriate documentation by the division;
22 (4) provide matching funds for participation in federal oil discharge cleanup
23 activities and under 42 U.S.C. 9601 - 9657 (Comprehensive Environmental Response,
24 Compensation, and Liability Act of 1980);
25 (5) recover the costs [ C O S T ]  to the state* [ O R  T O ]  a municipality, or a village

26 of a containment and cleanup resulting from the release or the threatened release of oil or a
27 hazardous substance;
28 (6) prepare, review, and revise
29 (A) the state’s master oil and hazardous substance discharge prevention
30 and contingency plan required by AS 46.04.200; and 
*11 #31 (B) a regional master oil and hazardous substance discharge prevention

CSSSSB 25( ) -12-
»>y p., D E L E T E D  TEXT j RA CKETEDJ



1 • and contingency.glan required by AS 46.04.210; and
2 (7) restore the environment by addressing the effects of an oil or hazardous
3 substance release.
4 * Sec. 16. AS 46.08.070(c) is amended to read:
5 (c) The department shall [1V1AY] reimburse a municipality or village for actual expenses,
6 other than normal operating expenses, incurred in the abatement of a release or threatened release
7 and mav advance monev to a municipality or village to carrv out an emergency first
8 response to a release or threatened release of oil or a hazardous substance if
9 (1) the municipality or village has entered into an agreement with the

10 commissioner under AS 46.04.020(e) or AS 46.09.020(e); and
11 (2) the commissioner determines that
12 (A) the expenses to be reimbursed were for a necessary emergency first
13 response to a release or threatened release that, at the time of the release or threatened
14 release, posed an imminent and substantial threat to the public health or welfare, or to
15 the environment^
16 (B) the municipality or village has demonstrated a need for financial
17 assistance, and the monev to be advanced is necessary to enable the municipality or
18 village to carrv out an emergency first response to a release or threatened release
19 that, at the time of the release or threatened release, poses an imminent and
20 substantial threat to the public health or welfare, or to the environment; and
21 (C) containment and cleanup efforts paid for in whole or in part bv
22 a reimbursement or an advance made under this section were consistent with the
23 regional master plan for the region in which the municipality or village is located if
24 a plan has been prepared bv the department under AS 46.04.210.
25 * Sec. 17. AS 46.0S.900(3) is amended to read:
26 (3) "containment and cleanup" includes the direct and indirect efforts associated
27 with the prevention, abatement, containment, or removal of oil or a hazardous substance, and the
28 restoration of the environment; when applied to expenses, the term includes the additional
29 costs of providing a reasonable and appropriate function or service incurred in response to
30 the release of the oil or hazardous substance, including [, AND INCIDENTAL] administrative
31 expenses for the incremental costs of providing the function or service;

I
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1 * Sec. 18. AS 46.08.900 is amended by adding new paragraphs to read:
2 (11) "service"
3 (A) means a function performed or service provided by a municipality
4 under a duty or power authorized by AS 29 or by another provision of law authorizing
5 a municipality to perform functions or provide services, or a comparable function
6 performed or service provided by a village;
7     _(B) includes functions not previously performed and services not
8 previously provided by. the. municipality or village;
9 (12) "village" means a place within the unorganized borough or within a borough

10 if the power, function, or service for which a grant application under AS 29.60.510 is submitted
11 is not exercised or provided by the borough on an areawide or nonareawide basis at the time the
12 grant application is submitted that
13 (A) has irrevocably waived, in a form approved by the Department of
14 Law, any claim of sovereign immunity that might arise in connection with the use of
15 grant money under this chapter; and
16 (B) has ............................. .
17 _ (i) a council organized under 25 U.S.C. 476 (sec. 16 of the Indian
18 Reorganization Act);
19 (ii) a traditional village council recognized by the United States as
20 eligible for federal aid to Indians; or
21 (iii) a council recognized by the commissioner of community and
22 regional affairs under regulations adopted by the Department of Community and
23 Regional Affairs to determine and give official recognition of village entities
24 under AS 44.47.150(b).
25 * Sec. 19. AS 46.09.060(b) is amended to read:
26 (b) Authority to contain, clean up, or prevent a release or threatened release of oil or of
27 a hazardous substance, and to exercise other powers necessary to implement this chapter.
28 AS 46.04, and AS 46.08, are granted to municipalities that do not otherwise have that authority.
29 Except as provided in (a) of this section, a municipality may exercise its police power within the
30 area of the municipality.
31 * Sec. 20. AS 46.09.900(2) is amended to read:
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1 (2) "containment and cleanup" includes the direct and indirect efforts associated
2 with the prevention, abatement, containment, or removal of a hazardous substance, and the
3 restoration of the environment; when applied to expenses, the term includes the additional
4 costs of providing a reasonable and appropriate function or service incurred in response to
5 the release of the hazardous substance, including [, AND INCIDENTAL] administrative
6 expenses for the incremental costs of providing the function or service;
7 * Sec. 21. AS 46.09.900 is amended by adding a new paragraph to read:
8 (8) "service" means a function performed or service provided by the state,
9 including functions not previously performed and services not previously provided by the state.

10 * Sec. 22. Sections 9 and 11 of this Act are retroactive to March 24, 1989.
11 * Sec. 23. APPLICABILITY. The amendments made by secs. 7, 8, 15, and 16 of this Act do not
12 apply to a release of oil or a hazardous substance and resultant cleanup activities or to efforts to respond
13 to or abate that release if the release occurred before the effective date of this Act.
14 * Sec. 24. This Act takes effect immediately under AS 01.10.070(c).
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P O S I T I O N  P A P E R

RE: S e n a t e  Bill  25

S P O N S O R :  S e n a t o r  Z h a r o f f

P r o g r a m  E f f e c t s  of the Bil l

T h e  bi ll  a u t h o r i z e s  m u n i c i p a l i t i e s  to "c ontain, c l e a n  up, or 
p r e v e n t  the r e l e a s e  or t h r e a t e n e d  r e l e a s e  o f oil  or o th er  
h a z a r d o u s  s u b s t a n c e s "  th a t ma y  p o s e  an i m m i n e n t  t h r e a t  to 
m u n i c i p a l  r e s i d e n t s  or p r o p e r t y .  E x e r c i s e  of the p o w e r  m u s t  be 
in a c c o r d  wi t h a n y  S t a t e  DE C r e g i o n a l  m a s t e r  plan, if one 
e x is ts . The  bi ll  g r a n t s  t h i s  a u t h o r i t y  to m u n i c i p a l i t i e s  on an 
e x t r a - t e r r i t o r i a l  b a s i s  as well. C o n s i s t e n t  with  e x i s t i n g  law, 
e x t r a - t e r r i t o r i a l  j u r i s d i c t i o n  m a y  be e x e r c i s e d  w i t h i n  a n o t h e r  
m u n i c i p a l i t y  o n l y  w it h the a p p r o v a l  of that m u n i c i p a l i t y .

Th e b i l l  a l s o  e s t a b l i s h e s  a g r a n t  p r o g r a m  in the D e p a r t m e n t  of 
C o m m u n i t y  and R e g i o n a l  A f f a i r s  to h e l p  m i t i g a t e  d a m a g e s  c a u s e d  
by a h a z a r d o u s  s u b s t a n c e  r e l a t e d  S t a t e  d e c l a r e d  e m e r g e n c y  (AS 
2 6 . 2 3 . 0 2 0 ) .  R e i m b u r s e m e n t  for e x p e n s e s  i n c u r r e d  by  a 
m u n i c i p a l i t y  or v i l l a g e  in r e s p o n d i n g  to a h a z a r d o u s  s u b s t a n c e  
S t a t e  d e c l a r e d  e m e r g e n c y  w o u l d  a l s o  be p o s s i b l e  from  the g r a n t  
fund. B o t h  m u n i c i p a l i t i e s  and u n i n c o r p o r a t e d  v i l l a g e s  are 
e l i g i b l e  for g r a n t s  from the fund.

C o m m e n t s

Th e  D e p a r t m e n t  of C o m m u n i t y  and R e g i o n a l  A f f a i r s  s u p p o r t s  this 
bill. Our e x p e r i e n c e  wi t h the E x x o n  V a l d e z  oil  s p i l l  sh o w e d  
that m u n i c i p a l i t i e s  and v i l l a g e s  are h e a v i l y  i m p a c t e d  by such 
o c c u r e n c e s  and end up i n c u r r i n g  m a j o r  e x p e n s e s  r e g a r d l e s s  of 
w h e t h e r  or not they  have  d i r e c t  r e s p o n s i b i l i t y  for r e s p o n d i n g .  
T h i s  bil l w o ul d  m a k e  c l e a r  a m u n i c i p a l i t y ' s  a u t h o r i t y  to be 
i n v o l v e d  in oil and o t h e r  h a z a r d o u s  s pi ll  r e s p o n s e  and w oul d 
p r o v i d e  funds so that the b r u n t  of the c o s t  w o u ld  no t ha ve  to 
be bo rne locall y.

i —
a t ch fo rd , C i s s i o n e r

21-P1LH
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WALTER J. HICKEL, GOVERNOR

REPLY TO:

U E F A i m i E N T  O F  1 < \ \ \

OFFICE OF THE A T T O R N E Y  GENERAL

RECEIVED APR j 3

A p r i l  18, 1991

□  J031 W 4 l h  AVENUE SUITE 200 
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)276-3550
FAX: (907) 276-3697

□  KEY BANK BUILDING
100 CUSHMAN ST. SUITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907)452-1568 
FAX: (907) 456-1317

J2 P.O. BOX K -S T A T E  CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907)465-3600 
FAX: (907) 463-5295

H o n o r a b l e  F r e d  Z h a r o f f  
A l a s k a  S t a t e  S e n a t o r  
P. O. B o x  V  
June au,  A l a s k a  99811

D e a r  S e n a t o r  Z h a r o f f :

Re: S S S B  25 a m e n d m e n t s

Se t ou t b e l o w  is an a m e n d m e n t  to S S S B  25 th a t I b e l i e v e  
w i l l  s o l v e  t h e  N a t i v e  s o v e r i e g n t y  i s su e I d i s c u s s e d  w i t h  y o u r  ai de  
D a v i d  S h r a d e r  on A p r i l  17, 1991:

P a g e  1 l i n e  10: d e l e t e  "or a v i l l a g e "

l i n e  11: a f t e r  " m u n i c i p a l i t y "  d e l e t e  "or a v i l l a g e "
a f t e r  " r e s o l u t i o n ," in se r t  the  f o l l o w i n g  n e w

m a t e r i a l  to read:

"B e f o r e  a p o w e r  a u t h o r i z e d  b y th is  s u b s e c t i o n  m a v  be 
e x e r c i s e d  i n s i d e  a vi lla ge , th e g o v e r n i n g  b o d y  of the 
m u n i c i p a l i t y  s ha ll n o t i f y  a n d  c o n s u l t  w i t h  t h e  v i l l a g e  
c o u n c i l  c o n c e r n i n g  th e p r o p o s e d  e x e r c i s e  of p o w e r . "

In a d d i t i o n  to  th e  a m e n d m e n t  set ou t above, a n o t h e r
s e c t i o n  s h o u l d  be  a m e n d e d  to s a t i s f y  o u r  N a t i v e  s o v e r i e g n t y
c o n c e r n s  a b o u t  t h i s  bill. S e c t i o n  7, b e g i n n i n g  on p a g e  8 of the  
bill, w o u l d  e n a c t  n e w  m a t e r i a l  in A S 4 6 . 0 3 . 8 2 2 ( a )  t h a t  m a y  h a v e  
s e r i o u s  i m p l i c a t i o n s .  Th e a m e n d m e n t  set out b e t w e e n  l i n e s  7 a n d  11 
i m p l i e s  t h a t  a v i l l a g e  is a t r u s t e e  of n a t u r a l  r e s o u r c e s  w i t h i n  its 
a r e a  of i n f l u e n c e .  I u n d e r s t a n d  t h a t  an a m e n d m e n t  wi l l be  a d d e d  to 
t h e  b i l l  d e s c r i b i n g  t h i s  a r e a  of i n f l u e n c e  as e x t e n d i n g  f r o m  t he  
c e n t e r  of t h e  v i l l a g e  out in a t h r e e - m i l e  raai us.  T h i s  p r e s e n t s
t w o  l ega l p r o b l e m s .  Fo r  a v i l l a g e  l o c a t e d  w i t h i n  an o r g a n i z e d
m u n i c i p a l i t y ,  th e  p r o v i s i o n  wi l l c r e a t e  p o t e n t i a l l y  c o n f l i c t i n g  
t r u s t e e s h i p s  for t h e sa m e r e s o u r c e s .  A d d i t i o n a l l y ,  t h e  i m p l i e d  
t r u s t  r e l a t i o n s h i p  a d d s  an a t t r i b u t e  of g o v e r n m e n t a l  s t a t u s  to 
v i l l a g e s  t h a t  t h e y  d o not a l r e a d y  p o s s e s s .  F o r  t h e s e  re a so n s ,  the

03-C5LH



Hon. F r e d  Z h a ro ff , A l a s k a  S t a t e  S e n a t o r  
Re: N a t i v e  S o v e r e i g n t y

April 18, 1991
Page 2

w o r d s  "or  a v i l l a g e " s h o u l d  be d e l e t e d  on l i ne s 7, 10, a n d  11.

T h a n k  y o u  f o r  the  o p p o r t u n i t y  to c o m m e n t  on t h i s  bi ll .

S i n c e r e l y ,

C H A R L E S  E. C O L E  
A T T O R N E Y  GENI

Jap&es L. B a l d w i n  
A s s i s t a n t  A t t o r n e y  G e n e r a l

J L B :cl

CC: J a n i c e  Ad a i r ,  DE C



E n v i r o n m e n t a l  R e s p o n s e 42 USCS § 9601
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stimulating or treating wells for the production of crude oil, natural gas, 
or water, (ii) for the purpose of secondary, tertiary, or other enhanced recovery of crude oil or natural gas, or (iii) which are brought to the 
surface in conjunction with the production of crude oil or natural gas and which are reinjected, (J) the introduction of any pollutant into a 
publicly owned treatment works when such pollutant is specified in and in compliance with applicable pretreatment standards of section 307\b) 
or (c) of the Clean Water Act [33 USCS § 1317(b) or (c)] and enforce­
able requirements in a pretreatment program submitted by a State or municipality for Federal approval under section 402 of such Act [33 
USCS § 1342], and (K) any release of source, special nuclear, or byproduct material, as those terms are defined in the Atomic Energy 
Act of 1954 [42 USCS §§2011 et seq.], in compliance with a legally 
enforceable license, permit, regulation, or order issued pursuant to the 
Atomic Energy Act of 1954 [42 USCS §§2011 et seq.].
(11) The term “Fund” or “Trust Fund” means the Hazardous Substance 
Superfund established by section 9507 of the Internal Revenue Code of 
1986 [26 USCS § 9507].
(12) The term “ground water” means water in a saturated zone or 
stratum beneath the surface of land or water.
(13) The term “guarantor” means any person, other than the owner or operator, who provides evidence of financial responsibility for an owner 
or operator under this Act.
(14) The term “hazardous substance” means (A) any substance desig­nated pursuant to section 311(b)(2)(A) of the Federal Water Pollution 
Control Act [33 USCS § 1321(b)(2)(A)], (B) any element, compound, 
mixture, solution, or substance designated pursuant to section 102 of 
this Act [42 USCS § 9602], (C) any hazardous waste having the 
characteristics identified under or listed pursuant to section 3001 of the Solid Waste Disposal Act [42 USCS § 6921] (but not including any 
waste the regulation of which under the Solid Waste Disposal Act has 
been suspended by Act of Congress), (D) any toxic pollutant listed 
under section 307(a) of the Federal Water Pollution Control Act [33 USCS § 1317(a)], (E) any hazardous air pollutant listed under section 
112 of the Clean Air Act [42 USCS §7412], and (F) any imminently 
hazardous chemical substance or mixture with respect to which the Administrator has taken action pursuant to section 7 of the Toxic 
Substances Control Act [15 USCS §2606]. The term does not include petroleum, including crude oil or any fraction thereof which is not 
otherwise specifically listed or designated as a hazardous substance 
under subparagraphs (A) through (F) of this paragraph, and the term does not include natural gas, natural gas liquids, liquefied natural gas, or 
synthetic gas usable for fuel (or mixtures of natural gas and such 
synthetic gas).
(15) The term “navigable waters” or “navigable waters of the United 
States" means the waters of the United States, including the territorial
seas.



Pollution  Prevention 33 USCS § 1317

Regulation providing for grant o f variance 
from 1977 eflluent limitations applicable to dis­
charge of heat from steam electric generating 
plant, which regulation provides that only tech- 
;.ical and engineering factors, exclusive o f cost, 
may be considered in granting or denying vari­
ance.. is unduly restrictive and would be set 
aside; 1977 standards and subsequent new source 
limitations were not intended to be applied any 
flexibly than 1983 requirements thus, upon re­
consideration, EPA should come forward with 
meaningful variance clause applicable to existing 
as well as new sources, taking into consideration 
at least statutory factors set out in 33 USCS 
§§ 1311(c), 1314(b)(1)(B) and 1316(b)(1)(B). Ap­
palachian Power Co. v Train (1976, CA4) 545 
F2d 1351.

14. Grace period
I t is not clear whether Congress in'endcd to 

equate "effluent limitations" as used in 33 USCS 
§1311 and defined in 33 USCS § 1362, with 
"standard o f performance" as defined in 33 
USCS § 1316, nor is it clear intent o f Congress 
with reference to applicability o f grace period to 
plants construction o f which began after passage 
o f Act in 1972 and before promulgation of 
regulations in 1974, however, except for such 
situations as are later determined to be within 33 
USCS § 1316 grace period, plants which go on 
line between passage o f Act and 1983 are subject 
to 1983 limitations. E. I. Du Pont de Nemours 
& Co. v Train (1976, CA4) 541 F2d 1018, affd 
in part and revd in part on other grounds 430 
US 112, 51 L Ed 2d 204, 97 S Ct 965.
I t is inferable from Congress’ special treatment 

o f new sources that it determined to afford 
protection o f limited kind to new sources, under 
33 USCS § 1316 provisions permitting standards 
o f performance for new point sources to be

revised from time to time, but providing more 
stringent standard c f performance may not be 
imposed on individual source for 10 years after 
completion o f construction or until facility is 
fully depreciated or amortized, but not to extend 
same protection to existing sources or to restrict 
effectiveness o f 33 USCS § 1317 standards even 
upon new sources. Inland Steel Co. v Environ­
mental Protection Agency (1978, CA7) 574 F2d 
367.
33 USCS § 1316 provision providing that new 

sources meeting all applicable standards o f per­
formance at time o f construction do not have to 
meet any more stringent standard o f perfor­
mance during specific period o f time does not 
shield qualifying sources from more stringent 
performance standards set by state which is 
assumed administration o f National Pollutant 
Discharge Elimination System program under 33 
USCS § 1342. USEPA GCO 76-22.

IS. Violations by new source
Variances for individual plants are not permit­

ted under 33 USCS §1316, which authorizes 
Administrator o f Environmental Protection 
Agency to promulgate regulations establishing 
standards for control o f discharge o f pollutants 
by new sources o f water polluting discharges. E.
I. Du Pont de Nemours & Co. v Train (1977) 
430 US 112, 51 L Ed 2d 204, 97 S Ct 965.
Since regulations entitled "Ocean Dumping" 

were explicitly issued pursuant to 33 USCS 
§ 1311 et seq. and 33 USCS § 1343, and not 
under 33 USCS § 1316(e) allegations that regula­
tions have been violated do not allege violation 
o f any portion o f § 1316 so as to fall within 33 
USCS § 1365’s waiver o f 60-day notice require­
ment. Save Our Sound Fisheries Asso. v Calla­
way (1977, DC R I) 429 F Supp 1136.

§ 1317. Toxic and pretreatment effluent standards
(a) Toxic pollutant list; revision; hearing; promulgation of standards; 

effective date; consultation. (1) On and after the date of enactment of 
the Clean Water Act of 1977 [enacted Dec. 27, 1977], the list of toxic 
pdiiutants or combination of pollutants subject to this Act shall consist 
of those toxic pollutants listed in table 1 of Committee Print Numbered 
95-30 of the Committee on Public Works and Transportation of the 
House of Representatives, and the Administrator shall publish, not later 
than the thirtieth day after the date of enactment of the Clean Water 
Act of 1977 [enacted Dec. 27, 1977], that list. From time to time 
thereafter, the Administrator may revise such list and the Administrator 
is authorized to add to or remove from such list any pollutant. The 
Administrator in publishing any revised list, including the addition or 
removal of any pollutant from such list, shall take into account toxicity

301



33 USCS § 1317 Navigable Waters

of the pollutant, its persistence, degradability, the usual or potential presence of the affected organisms in any waters, the importance of the 
affected organisms, and the nature and extent of the effect of the toxic 
pollutant on such organisms. A determination of the Administrator 
under this paragraph shall be final except that if, on judicial review, 
such determination was based on arbitrary and capricious action of the 
Administrator, the Administrator shall make a redetermination.
(2) Each toxic pollutant listed in accordance with paragraph (1) of this 
subsection shall be subject to effluent limitations resulting from the application of the best available technology economically achievable for 
the applicable category or class of point sources established in accor­
dance with sections 301(b)(2)(A) and 304(b)(2) of this Act [33 USCS §§ 1311(b)(2)(A), 1314(b)(2)]. The Administrator, in his discretion, may 
publish in the Federal Register a proposed effluent standard (which may include a prohibition) establishing requirements for a toxic pollutant 
which, if an effluent limitation is applicable to a class or category of 
point sources, shall be applicable to such category or class only if such 
standard imposes more stringent requirements. Such published effluent 
standard (or prohibition) shall take into account the toxicity of the 
pollutant, its persistence, degradability, the usual or potential presence of the affected organisms in any waters, the importance of the affected 
organisms and the nature and extent of the effect of the toxic pollutant 
on such organisms, and the extent to which effective control is being or 
may be achieved under other regulatory authority. The Administrator 
shall allow a period of not less than sixty days following publication of 
any such proposed effluent standard (or prohibition) for written com­
ment by interested persons on such proposed standard. In addition, if 
within thirty days of publication of any such proposed effluent standard 
(or prohibition) any interested person so requests, the Administrator 
shall hold a public hearing in connection therewith. Such a public 
hearing shall provide an opportunity for oral and written presentations, 
such cross-examination as the Administrator determines is appropriate 
on disputed issues of material fact, and the transcription of a verbatim 
record which shall be available to the public. After consideration of such 
comments and any information and material presented at any public 
hearing held on such proposed standard or prohibition, the Administra­
tor shall promulgate such standard (or prohibition) with such modifica­
tion as the Administrator finds are justified. Such promulgation by the 
Administrator shall be made within two hundred and seventy days after publication of proposed standard (or prohibition). Such standard (or 
prohibition) shall be final except that if, on judicial review, such 
standard was not based on substantial evidence, the Administrator shall 
promulgate a revised standard. Effluent limitations shall be established in accordance with sections 301(b)(2)(A) and 304(b)(2) [33 USCS 
§§ 1311(b)(2)(A), 1314(b)(2)] for every toxic pollutant referred to in 
table 1 of Committee Print Numbered 95-30 of the Committee on Public 
Works and Transportation of the House of Representatives as soon as
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Po l l u t io n  P r e v e n t io n 33 USCS § 1317

practicable after the date of enactment of the Clean Water Act of 1977 
[enacted Dec. 27, 1977], but no later than July 1, 1980. Such effluent 
limitations or effluent standards (or prohibitions) shall be established for 
every other toxic pollutant listed under paragraph (1) of this subsection 
as soon as practicable after it is so listed.
(3) Each such effluent standard (or prohibition) shall be reviewed and, if 
appropriate, revised at least every three years.
(4) Any effluent standard promulgated under this section shall be at that 
level which the Administrator determines provides an ample margin of 
safety.
(5) When proposing or promulgating any effluent standard (or prohibi­
tion) under this section, the Administrator shall designate the category 
or categories of sources to which the effluent standard (or prohibition) 
shall apply. Any disposal of dredged material may be included in such a 
category of sources after consultation with the Secretary of the Army.
(6) Any effluent standard (or prohibition) established pursuant to this 
section shall take effect on such date or dates as specified in the order 
promulgating such standard, but in no case, more than one year from 
the date of such promulgation. If the Administrator determines that 
compliance within one year from the date of promulgation is technologi­
cally infeasible for a category of sources, the Administrator may estab­
lish the effective date of the effluent standard (or prohibition) for such 
category at the earliest date upon which compliance can be feasibly 
attained by sources within such category, but in no event more than 
three years after the date of such promulgation.
(7) Prior to publishing any regulations pursuant to this section the 
Administrator shall, to the maximum extent practicable within the time 
provided, consult with appropriate advisory committees, States, indepen­
dent experts, and Federal departments and agencies.

(b) Pretreatment standards; hearing; promulgation; compliance period; 
revision; application *r. State and local laws. (1) The Administrator 
shall, within one hundred and eighty days after the date of enactment of this title [enacted Oct. 18, 1972] and from time to time thereafter, 
publish proposed regulations establishing pretreatment standards for 
introduction of pollutants into treatment works (as defined in section 
212 of this Act [33 USCS § 1292]) which are publicly owned for those 
pollutants which are determined not to be susceptible to treatment by 
such treatment works or which would interfere with the operation of 
such treatment works. Not later than ninety days after such publication, 
and after opportunity for public hearing, the Administrator shall pro­
mulgate such pretreatment standards. Pretreatment standards under this 
subsection shall specify a time for compliance not to exceed three years 
from the date of promulgation and shall be established to preva»t the 
discharge of any pollutant through treatment works (as defined in 
section 212 of this Act [33 USCS § 1292]) which are publicly owned, 
which pollutant interferes with, passes through, or otherwise is incom-
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pretreatment s

^ S irce s  which would be -------------
ft section 306 (If they were to dls- 

?'3" Siarge pollutants directly to navigable 
waters) at the same time standards of 

ly  Derformance for the equivalent cate- 
. l i t ,  0f new sources are promulgated. 

(iv^Th) Section 316(b) of the Act pro- 
*Mrides that any standard established 
fiounsuant to section 301 or section 306 

c i the Act and applicable to a point 
jisource shall require tha t the location, 
£<jotlgn, construction, and capacity of 

yw’oooling water intake structures reflect 
'% tbe best technology available for mlni- 

"fBilling adverse environmental Impact.
Cj,; (1) section 402(a)(1) of the Act pro- 

{g^urides that the Administrator may 
i^ 'k su e  permits for the discharge of any 

v pollutant upon condition that such 
'&•̂ discharge will meet all applicable re- 

S&$?'.‘quirements imder sections 301, 302, 
Bfeph 2M , 307, 308 and 403 of this Act. In ad- 

aition. section 402(b)(1)(A) of the Act 
^v.*'requires that permits issued by States 
.SC.iUnder the National Pollutant Dis- 
^p'Charge Elimination System (NPDES) 

established by the Act must apply, and 
Jllr/Insure compliance with any applicable 
£&<■• requirements of sections 301, 302, 306, 
V f  »07 and 403 of the Act.

1401 .13 Test procedures for measurement. 
Bpv The test procedures for measure- 
fe inent which are prescribed a t part 136 

pSfcfl of this chapter snail apply to expres- 
wh - alons of pollutant amounts, character- 

i- btlcs or properties in effluent llmita- 
2 tlons guidelines and standards of per- 

Sgfotmance and pretreatment standards 
set forth at parts 402 through 699 lot this subchapter, unless otherwise 

specifically noted or defined in said

1401.14 C o o lin g  w a te r  in t a k e  s t ru c t u i es. 
jtyThe location, design, construction 
>and capacity of cooling water intake 
jgructures of any point source for 

&/*nlch a standard is established pursu- 
to section 301 or 306 of the Act 

at- ki renect the best technology avaU- 
for minimizing adverse environ­

mental impact, in accordance with the 
!.fpn>visions of part 402 of this chapter.
%

(S e c . 6 0 1 (a )  o f  t h e  F e d e r a l W a t e r  P o l lu t i o n  
C o n t r o l  A c t , a s  a m e n d e d ; 3 3  U .S .C .  1 3 3 0 (b ) 
a n d  1261( a ) )
[4 1  F R  1 7 3 8 9 . A p r . 2 0 , 19701

§401.16 Tox ic po llu tan ts .
The following comprise the list of 

toxic pollutants designated pursuant 
to section 3 0 7 ( a ) ( 1 )  of the Act:
1. Acenaphtliene
2 . A c r o le in
3 . A c r y lo n f . t r i le
4 . A ld r ln / D le ld r l n 1
5 . A n t im o n y  a n d  c o m p o u n d s 9
6 . A rs e n ic  a n d  c om p o u n d s
7 . A sb e s to s
8 . B e n z e n e
9 . B e n z id in e 1
1 0 . B e r y l l i u m  a n d  c om p o u n d s
1 1 . C a d m iu m  a n d  c o m p o u n d s
1 2 . C a r b o n  t e t r a c h lo r id e
13. C h lo r d a n e  ( t e c h n ic a l m i x t u r e  a n d  m e ta ­

b o li t e s )
1 4 . C h lo r in a t e d  b e n ze n e s  ( o t h e r  t h a n  d l-  

c h lo ro b e n z e n e s )
15 . C h lo r in a t e d  e th a n e s  ( I n c lu d in g  1 .2 -d l- 

c h lo r o e t h a n e ,  1,1,1- t r lc h lo r o e t h a n e ,  a n d  
h e x a c h lo r o e t h a n e )

1 6 . C h lo r o a lk y l  e th e r s  ( c h lo r o e t h y l  a n d  
m ix e d  e t h e r s )

17 . C h lo r in a t e d  n a p h th a le n e
18 . C h lo r in a t e d  p h e n o ls  ( o t h e r  t h a n  th o s e  

li s t e d  e ls e w h e re : In c lu d e s  t r i c h lo r o p h e n -  
o ls  a n d  c h lo r in a t e d  c r e s o ls )

19 . C h lo r o f o rm
2 0 . 2- c h lo r o p h e n o l
2 1 . C h r o m iu m  a n d  c o m p o u n d s
2 2 . C o p p e r  a n d  c om p o u n d s
2 3 . C y a n id e s
2 4 . D D T  a n d  m e t a b o l i t e s 1
2 5 . D ic h lo r o b e n z e n e s  <1,2-, 1 ,3 - , a n d  1 ,4 -d l- 

c h lo ro b e n z e n e s )
2 6 . D lc h lo r o b e n z ld in c
2 7 . D ic h lo r o e t h y le n e s  (1 ,1 - , a n d  1 ,2 -d lc h lo r -  

o e t h y le n e )
2 8 . 2 ,4 - d lc h lo r o p h e n o l
2 9 . D I c h lo r o p r o p a n e  a n d  d lc h lo r o p r o p e n e
30. 2 ,4 - d lm e th y lp h e n o l
3 1 . D ln i t r o t o lu e n e
3 2 . D lp h e n y lh y d r a z ln e
3 3 . E n d o s u l fa n  a n d  m e t a b o l i t e s
3 4 . E n d r ln  a n d  m e t a b o l i t e s 1
3 5 . E t h y lb e n z e n e
3 6 . F lu o r a n t h e n e

§401.15

• E f f l u e n t  s t a n d a rd  p ro m u lg a te d  (4 0  C F R  
p a r t  1 2 9 ) .

9 T h e  t e rm  ‘ 'c o m p o u n d s "  s h a l l  In c lu d e  o r ­
g a n ic  a n d  In o r g a n ic  c o m p o u n d s .
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37,

38

39
40
41
42
43
44
45
46  
47,
4 8
4 9
50,
51,
52,
53,
54,
55,

56,
57,
58,
59.
60. 
61 , 
62,
63,
64 ,
65,

H a lo e t h c r s  ( o t h e r  th a n  th o s e  li s t e d  e ls e ­
w h e re ; In c lu d e s  c h lo r o p h e n y lp h e n y l 
e th e r s ,  b r o m o p h e n y lp h e n j l  e th e r .  
b ls (a lc h lo r o ls o p r o p y l )  e th e r ,  b is - (c h lo r -  
o e t h o x y )  m e th a n e  a n d  p o ly c h lo r in a t e d  
d ip h e n y l e th e r s )
H a lo m e th a n e s  ( o t h e r  th a n  th o s e  lis t e d  
e ls e w h e re ; In c lu d e s  m e th y le n e  c h lo r id e , 
m e t h y lc h lo r id e ,  m e th y lb ro m ld e , b ro m o -  
fo rm ,  d lc h lo r o b r o m o m e th a n e  
H e p t a c h lo r  a n d  m e ta b o li te s  
H e x a c h lo ro b u ta d le n e  
H e x a c h lo ro c y c lo h e x a n e  
H e x a c h lo ro c y c lo p e n ta d le n e  
Is o p h o ro n e  
L e a d  a n d  c om p o u n d s  
M e rc u ry  a n d  c o m p o u n d s  
N a p h th a le n e  
N ic k e l a n d  c om p o u n d s  
N i t r o b e n z e n e  

N l t r o p h e n o ls  ( in c lu d in g  2 ,4 -d in jt r o -  
p h e n o l,  d ln l t r o c r e s o l )
N lt r o s a m ln e s
P e n ta c h lo r o p h e n o l
P h e n o l
P h t h a la t e  e s te rs
P o ly c h lo r in a t e d  b ip h e n y ls  ( P C B s ) 1 
P o ly n u c le a r  a r o m a t ic  h y d ro c a rb o n s  ( I n ­
c lu d in g  b e n z a n th ra c e n e s , b e n z o p y re n e s , 
b e n z o f lu o r a n th e n e ,  c h ry s e n c s , d ib e n z - 
a n th ra c e n e s , a n d  in d e n o p y re n e s ) 
S e le n iu m  a n d  c o m p o u n d s  
S i lv e r  a n d  c o m p o u n d s

2 ,3 ,7 ,6 - t e t r a c h lo ro d lb e n z o -p -d io x ln
(T C D D )
T e t r a c h lo r o e t h y le n e  
T h a l l i u m  a n d  c o m p o u n d s  
T o lu e n e  
T o x a p h e n e '
T r ic h lo r o e t h y le n e  
V in y l c h lo r id e  
Z in c  a n d  c o m p o u n d s

£44 P R  4 4 5 0 2 , J u ly  3 0 , 1 9 7 9 , a s  am en d e d  a t  
4 6  F R  2 2 6 6 , J a n . 8 . 19 81 ; 4 6  P R  1 0 7 2 4 , F e b . 
4 . 1 9 8 1 ]
§ 4 0 1 .1 6  C o n v e n t io n a l p o l lu t a n t s .

The following comprise the list of
conventional pollutants designated 
pursuant to section 304(a)(4) of the 
Act:
1 . B io c h e m ic a l o x y g e n  d em a n d  (B O D )
2 . T o t a l  s u sp e n d e d  s o lid s  (n o n f i l t e r a b le )  

(T S S )
3 . pH
4 . F e c a l c o l i f o rm
5. O i l a n d  g re a s e
t4 4  F R  4 4 5 0 3 , J u ly  30 , 1 9 7 9 ; 4 4  F R  5 2 6 8 5 . 
S e p t . 10 , 1 9 7 9 ]

§ 4 0 1 .1 7  p H  E f f lu e n t  l im i t a t io n s  
c o n t in u o u s  m o n i to r in g .

(a) Where a permittee continuously 
measures the pH of wastewater pursu­

ant to a requirement or option in a N&I; 
tional Pollutant. Discharge Ellminv 
tion System (NPDES) permit Issued 

• pursuant to section 402 of the Act, the 
permittee shall maintain the pH of 
such wastewater within the range set 
forth in the applicable effluent limita­
tions guidelines, except excursions 
from the range are permitted subject 
to the following limitations:

(1) The total time during which the 
pH values are outside the required 
range of pH values shall not exceed 7 
hours and 26 minutes in any calendar 
month; and

(2) No individual excursion from the 
range of pH values shall exceed 60 
minutes.

(b) The Director, as defined In 
§ 122.3 of this chapter, may adjust the 
requirements set forth in paragraph 
(a) of this section with respect to the 
length of individual excursions from 
the range of pH values, if a different 
period of time is appropriate based 
upon the treatment system, plant con­
figuration or other technical factors.

(c) For purposes of this section, an 
"excursion" is an unintentional and 
temporary incident in which the pH 
value of discharge wastewater exceeds 
the range set forth in the applicable 
effluent limitations guidelines.
(S e c s . 3 0 1 , 3 0 4 , 3 0 6  a n d  5 0 1  o f  t h e  C le an  
W a t e r  A c t ( t h e  F e d e r a l W a t e r  P o l lu t io n  
C o n t r o l A c t A m e n d m e n ts  o f  1 9 7 2 , 33  U .S .C . 
1 251  e t . seq ., as a m e n d e d  b y  th e  C le an  
W a t e r  A c t o f  1 9 7 7 , P u b .  L . 9 5 - 2 1 7 ) )
£47 F R  2 4 5 3 7 , J u n e  4 , 1 9 8 2 ]

PART 402—[RESERVED]

PART 403—GENERAL PRETREATMENT 
REGULATIONS FOR EXISTING AND 
NEW SOURCES OF POLLUTION

Sec .

s ta n d a rd s :

u n d e r

4 0 3 .1  P u rp o s e  a n d  a p p lic a b i li t y .
4 0 3 .2  O b je c t iv e  o f  g e n e rn l p r e t r e a tm e n t  

re g u la t io n s .
4 0 3 .3  D e f in i t io n s .
4 0 3 .4  S t a t e  o r  lo c a l law .
4 0 3 .5  N a t io n a l p r e t r e a tm e n t  

, P r o h ib i t e d  d is c h a rg e s .
4 0 3 .6  N a t io n a l p re t r e a tm e n t  

C a te g o r ic a l s ta n d a rd s .
4 0 3 .7  R e m o v a l c re d it s .
4 0 3 .8  P O T W  p re t r e a tm c n t  p ro g ra m s : D e ­

v e lo p m e n t  b y  P O T W .

s ta n d a rd s :

rV/TW pretreatment progra
\  F o S o r im t lo n  t o  re v is e  p re b  
1 nAirds: S u b m is s io n  f o r  app rc

D e v e lo p m e n t a n d  s u b n u  
C T D E S S t a t e  p r e t r e a tm e n t p r o

M t S S t * S S f S ' S S
j& f ' R C T o r t ln g  “ ^ r e q u i r e m e n t  
v l* O T W s  a n d  In d u s t r ia l u se rs , 
i t ? - V a r i a n c e s  f r o m  c a te g o r ic a l 
f o u n t  i t a n d a rd s  f o r  fu n d  am en 
& fc re n t fa c to r s .S J J .  c o n f id e n t ia l i t y .

AS N e t /G ro s s  c a lc u la t io n , 
U p se t p ro v is io n .

f jz ' M o d i f ic a t io n  o f  P O T W
1 m en t P ro g ra m s .

: a —P r o g r a m  G u id a n c e  )
B — 65  T o x i c  P o l l u t a n t s  

i 'V — p o u t  C— I n d u s t r i a l  C a teg o . 
I t  j s c r  t o  N a t i o n a l  C a t e g o r i c a l 
' manorr S ta n d a rd s  

- j j x n d i x  D — S e le c t e d  In d u s t r i a j  
o o a n s  E x em p te d  F r o m  R e g u u  

S?nun  t o  P a r a g r a p h  8 o f  t h e  
CosUe C o n s e n t  D e c re e  

A t te n d  t r  E —S a m p lin g  P r o c e d u re
1v  A u t h o r i t y :  S e c . 5 4 (c ) ( 2 )  o f  t 

k W e r  A c t o f  1 9 7 7 , (P u b .  L . 9 5 -2 1  
30+tbXlXC), 2 0 8 0 ).
.v01(bXl)(A)(U), 3 0 1 (b
§ * 0 1 (b X 2X C ). 3 0 1 (h ) ( 5 ) .  301< I)U  

, r l 0 4 ( * ) .  307 , 3 0 8 , 3 0 9 . 4 0 2 (b ) ,  405 
-  F e d e ra l W a t e r  P o l lu t i o n  C

!*• 9 2 -5 0 0 ) a s  am en d ed  by 
W a te r  A c t o f  1 9 7 7  a n d  th e  W a t  
A c t o f  1987 (P u b . Lt. 1 0 0 -4 ) .

^ S o u r c e  46  F R  9 4 3 9 , J a n . 28 . 1 
^ 'o th e rw ise  n o te d .
■̂  Editorial Note: Nomenclature 
-part 403  appears at 51 F R  2045

8403.1 Purpose and app licab le 
c (a) This part implement; 

. . J204(b)(l)(C), 208(b)(2)
>Y^301(bKl)(A)(ii), 301(b)(2)
f . \f;301(h)(5) and 301(i)(2), 304 ( 

308. 309, 402(b), 405, am 
v'VjT./the Federal Water Pollutio

“ Act as amended by the Ch
Act of 1977 (Pub. L. 95-217 
Act”. It establishes respons 
Federal, State, and local gc 

.. .Industry and the public to 
.National Pretreatment Sti 

‘ \ ’ control pollutants which pa 
ft- ’•'-viaor Interfere with treatmen 

in Publicly Owned Treatma
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A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR FRANK
TO: SSSB 25

Page 1, line 2, after "conservation,": 
Delete "and"

Page 1, line 4, after "degradation":
Insen ", and adding to the governor’s responsibilities after declaration of a disaster emergency 

for the discharge of oil or a hazardous substance"

Page 1, following line 5:
Insert a new bill section to read:

"* Section 1. AS 26.23 is amended by adding a new section to read:
Sec. 26.23.027. IMPACT ASSESSMENT, (a) For each disaster emergency declared by 

the governor under AS 26.23.020 based on a release of oil or a hazardous substance, the governor 
shall make an assessment of the social and economic effects of the release of the oil or hazardous 
substance on the municipalities, the villages, and the region in which the discharge occurs. The 
governor may make the assessment by

(1) using staff of one or more of the departments of state government;
(2) contracting with a municipality or other entity for the assessment; or
(3) authorizing a municipality or other entity to make the assessment and 

supporting that effort by the payment of a grant.
(b) Only one assessment may be completed under this section for each declaration of a 

disaster emergency.
(c) The governor may pay the costs of the assessment from money available in the oil 

and hazardous substance release response fund established by AS 46.08.010."

Page 1, line 6:

-1-



* Delete "Section 1." 
Insert "Sec. 2."

Renumber following bill sections accordingly.

Page 6, lines 8-21:
Delete all material.

Page 6, line 22:
Delete "AS 29.60.580"
Insert "AS 29.60.570"

Page 7, line 29, after "amounts":
Insert "transferred to the Office of the Governor to pay for impact assessments under

AS 26.23.027, and amounts"

Page 10, line 21, after "transferred":
Insert "to the Office of the Governor to pay for impact assessments under AS 26.23.027 and"

Page 10, line 22, after "AS 29.60.510":
Delete "and to pay for impact assessments under AS 29.60.570"

Page 13, line 30:
Delete "Sections 7 and 9" 
Insert "Sections 8 and 10"



7-LS001AS.1
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04/30/91

A M E N D M E N T

Page 3, line 28:
Delete "or”
Insert ", or exceeds"

S j, a t I
Page 3, line 28, after 'fcubstanc§": /o, OOP. barrels h^rdous

Insert "unless the governor finds that the release involves/550,000]or fewer [gallons] of a[toxic[} 
substance and the effect of the[toxicJsubstance released into the environment is one that presents a real 
and substantial threat to the economy and public welfare of the municipalities or villages affected by it"

Page 4, line 15:
Delete "or"
Insert ", or exceeds"

a i f
Page 4, line 15, after£substancej': to, too.

Insert "unless the governor determines that the release involves [550,OOOl or fewerfgallonslof a 
[toxicjsubstance and that the effect of theftoxicjsubstance released into the environment presents a threat 
to the economy and public welfare of the municipalities and villages affected by it that is at least 
equivalent in effect to the effect of a release of oil or a hazardous substance otherwise required by this 
paragraph"

OFFERED IN THE SENATE
TO: CSSSSB 25 (CRA)



D IV IS IO N  O F  L E G A L  S E R V IC E S
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
P.O. Box Y, Juneau, Alaska 00011 
(007) 405-3007 or 405-2450 
l-AX (007) 405-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500  

M ail Stop 3101

M EM  O R A N D U M April 19, 1991

SUBJECT:
TO:

FROM:

Amendment to SSSB 25 (Work Order No. 7-LS0012/G.3)

Senator Fred Zharoff 
ATTN: Dave Shrader

Jack Chenoweth 
Legislative Counsel

This amendment is a revision of yesterday’s effort.
Under part I, I have revised the language with respect to villages based on Assistant 
Attorney General Jim Baldwin’s comments.
The material set out in parts VIII and IX is new. Part VIII deletes the references 
to "village" that appear in AS 46.03.822(a), added by bill section 7. Part IX’s 
amendment directs joint development of program regulations.
JBCdmb
91-132.1mb

Enclosure



I

Page 1, line 1, following "authority":
Delete "and"
Insert "by the state and its municipalities in matters relating to environmental conservation and

to the"

Page 1, lines 9-11:
Delete "Before a [THIS] power authorized bv this subsection may be exercised inside the 

boundaries of another municipality or a village, the approval of the other municipality or the village 
must be given by resolution."

Insert "Before a [THIS] power authorized bv this subsection may be exercised inside the 
boundaries of another municipality, the approval of the other municipality must be given by ordinance* 
and before a power authorized bv this subsection mav be exercised inside a village, the governing 
body of the municipality shall notify and consult with the village council concerning the proposed 
exercise of the power."

Page 2, after line 10:
Insert a new bill section to read:

"* Sec. 2. AS 29.35.020 is amended by adding a new subsection to read:
(e) In this section, "village"

(A) means the area within a five-mile radius of the village post office or, 
r if there is no post office, another site designated by the commissioner;

(B) does not include an area described in (A) of this paragraph within a 
city or another village."

7-LS0012NG.3
Chcnowcth

04/19/91

A M E N D M E N T

OFFERED IN THE SENATE
TO: SSSB 25



Renumber the following bill sections accordingly.

Page 13, line 30:
Delete "Sections 7 and 9"
Insert "Sections 8 and 10"

II

Page 3, line 18, after "hazardous":
Insert "substance"

III

Page 3, line 26, after "$10,000,000 of the":
Insert "balance of the fund that is appropriated to the spill reserve or of the"

IV

Page 4, following line 4:
Insert a new subsection to read:

"(d) For money that has been transferred under (c) of this section, if within any one-year 
period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
29.60.599, the commissioner shall, at the direction of the governor or the request of the 
commissioner of environmental conservation, return the unexpended amount transferred under
(c) of this section to the fund."

V

Page 4, line 5, after "GRANTS.":
Insert "(a)"

Page 5, following line 5:
Insert a new subsection to read:

-2-



"(b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may 
not be used for capital improvements."

VI

Page 6, line 22, following "REGULATIONS.", through line 23:
Delete all material.
Insert "The commissioner

(1) shall adopt regulations
(A) setting time limits on the use of grants made under AS 29.60.500 -

29.60.599 by municipalities and villages that receive the grants;
(B) defining procedures by which the state may recover from a 

municipality or village receiving a grant under AS 29.60.500 - 29.60.599 the amount of 
money used in violation of AS 29.60.540 or used in a manner that is inconsistent with 
the terms and conditions of the grant award;

(2) may adopt other regulations that are necessary to implement the purposes of 
AS 29.60.500 - 29.60.599."

VII

Page 13, following line 30:
Insert a new bill section to read:

"* Sec. 21. APPLICABILITY. The amendments made by secs. 6, 7, 14, and 15 of this Act do not 
apply to a release of oil or a hazardous substance and resultant cleanup activities or to efforts to respond 
to or abate that release if the release occurred before the effective date of this Act."

Renumber the following bill sections accordingly.

VIII• « t

Page 1, line 1:
Delete "and recovery of damages"

-3-



Page 1, line 2, following "conservation":
Delete ", and"
Insert "and the recovery of damages by the state and its municipalities in matters relating to 

environmental conservation; relating to the liability of villages for environmental response actions;"

Page 8, line 5:
Delete "of the state* [OR] municipality, or a village"
Insert "of the state or municipality"

Page 8, lines 6 - 7:
Delete "a [OR] a municipality, or a village,"
Insert "or a municipality,"

Page 8, line 9:
Delete "state, a municipality, or a village"
Insert "state or a municipality"

Page 8, lines 10 - 11:
Delete "the state, the municipality, or the village"
Insert "the state or the municipality"

IX

Page 6, line 22:
Delete "may"
Insert "and the commissioner of environmental conservation shall jointly develop and"

-4-
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A M E N I) M Ii N T

Page 3, line 28:
Delete "or"
Insert ", or exceeds"

OFFERED IN THE SENATE
TO: CSSSSB 25 (CRA)

Page 3, line 28, after "substance": i Q ,000  crsf ^
Insert "unless the governor finds that ihe release involves 550;OOO-or fewer gallons of a -toxic

substance and the effect of the tox-i^substance released into the environment is one that presents a real
Jand substantial threat to the economy anc! public welfare of the municipalities or villages affected by it"

Page 4, line 15:
Delete "or"
Insert ", or exceeds"

Page 4, line 15, after "substance": 1 0 OCO ,/v»«u«-V \QAJOLSi
Insert "unless the governor determines that the release involves"550^00 or fewer gsrttons of a

h ft fa ***-**toxic substance and that the effect of the| toxic]substance released into the environment presents a threat 
to the economy and public welfare of the municipalities and villages affected by it that is at least 
equivalent in effect to the effect of a release of oil or a hazardous substance otherwise required by this 
paragraph"
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I

Page 1, lines 9 - 11:
Delete "Before a [THIS] power authorised bv this subsection may be exercised inside the 

boundaries of another municipality or a village, the approval of the other municipality or the village 
must be given by resolution."

Insert "Before a [THIS] power authorized bv this subsection may be exercised inside the 
boundaries of another municipality, the approval of the other municipality must be given by ordinance! 
and before the power mav be exercised within a village, the approval of the village must be uiven 
by resolution."

Page 2, line iO:
Delete "[ORDINANCE]"

Page 2, after line 10:
Insert a new bill section to read:

"* Sec. 2. AS 29.35.020 is amended by adding a new subsection to read:
(e) In this section, "village"

(A) means the area within a Five-mile radius of the village post office or,
# if there is no post office, another site designated by the commissioner;

(B) does not include an area described in (A) of this paragraph within a 
city or another village."

A M E N D M E N T

OFFERED IN THE SENATE
TO: SSSB 25

Renumber the following bill sections accordingly.



Page 13, line 30:
Delete "Sections 7 and 9"
Insert "Sections 8 and 10"

II

Page 3, line 18, after "hazardous":
Insert "substance"

III

Page 3, line 26, after "$10,000,000 of the":
Insert "balance of the fund that is appropriated to the spill reserve or of the"

IV

Page 4, following line 4:
Insert a new subsection to read:

"(d) For money that has been transferred under (c) of this section, if within any one-year 
period thereafter the commissioner does not use the money to make a grant under AS 29.60.500 -
29.60.599, the commissioner shall, at the direction of the governor or the request of the 
commissioner of environmental conservation, return the unexpended amount transferred under
(c) of this section to the fund."

V

Page 4, line 5, after "GRANTS.":
Insert "(a)"

Page 5, following line 5:
Insert a new subsection to read:

"(b) Money received by a municipality or village under AS 29.60.500 - 29.60.599 may 
not be used for capital improvements."

-2-



Page 6, line 22, following "REGULATIONS.", through line 23:
Delete all material.

V\Insert "The commissioner
(1) shall adopt regulations

(A) setting time limits on the use of grants made under AS 29.60.500 -
29.60.599 by municipalities and villages that receive the grants;

(B) defining procedures by which the state may recover from a 
municipality or village receiving a grant under AS 29.60.500 - 29.60.599 the amount of 
money used in violation of AS 29.60.540 or used in a manner that is inconsistent with 
the terms and conditions of the grant award;

(2) may adopt other regulations that are necessary to implement the purposes of 
AS 29.60.500 - 29.60.599."

VII

Page 13, following line 29:
Insert a new bill section to read:

"* Sec. 21. APPLICABILITY. The provisions of sections 6, 7, 14, and 15 of this Act do not apply 
to a release of oil or a hazardous substance and resultant cleanup activities or to efforts to respond to
or abate that release if the release occurred before the effective date of this Act."

Renumber the following bill sections accordingly.
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M Y  N A M E  I S  D A N  B O C K H O R S T ,  I A M  A  L O C A L  G O V E R N M E N T  S P E C I A L I S T  

W I T H  T H E  D E P A R T M E N T  O F  C O M M U N I T Y  A N D  R E G I O N A L  A F F A I R S .  I A M  

T E S T I F Y I N G  O N  B E H A L F  O F  T H E  D E P A R T M E N T .

T H E -  D E P A R T M E N T  C O N C E P T U A L L Y  S U P P O R T S  S P O N S O R  S U B S T I T U T E  F O R  

S E N A T E  B I L L  N O  2 5 .

F U R T H E R ,  T H E  D E P A R T M E N T  D O E S  N O T  W A N T  T O  I M P E D E  T H E

C O N S I D E R A T I O N  O F  T H I S  M E A S U R E  B Y  T H E  L E G I S L A T U R E  I N  A N Y  F A S H I O N .

T H E  D E P A R T M E N T ' S  A P R I L  9 t h  P O S I T I O N  P A P E R  A N D  B I L L  A N A L Y S I S

R A I S E S  T W O  R A T H E R  M I N O R  I S S U E S ;

1 ) .  , W E  F E E L  T H A T  I T  I S  B E S T  T O  R E T A I N  T H E  P R O V I S I O N  C U R R E N T L Y  

I N  L A W  W H I C H  R E Q U I R E S  A  M U N I C I P A L  G O V E R N M E N T  T O  G R A N T  fiX

O R D I N A N C E  A U T H O R I T Y  F O R  A N O T H E R  M U N I C I P A L I T Y  T O  E X E R C I S E

E X T R A T E R R I T O R I A L  P O W E R S  W I T H I N  T H A T  M U N I C I P A L  G O V E R N M E N T ' S

B O U N D A R I E S .

2 ) .  W E  N O T E D  T H A T  V I L L A G E S  H A V E  N O  B O U N D A R I E S .

A F T E R  G I V I N G  T H E  M A T T E R  S O M E  A D D I T I O N A L  T H O U G H T ,  W E  B E L I E V E  

T H E S E  T W O  P O I N T S  C O U L D  B E  R E S O L V E D  W I T H  S O M E  R A T H E R  S I M P L E

A M E N D M E N T S .

W I T H  R E S P E C T  T O  T H E  F I R S T  I S S U E ,  W E  U N D E R S T A N D  T H A T  T H E  

L A N G U A G E  W A S  D R A F T E D  T O  P R O V I D E  F O R  U S E  O F  R E S O L U T I O N S  B E C A U S E  

T H E  B I L L  A D D S  A  R E Q U I R E M E N T  F O R  A U T H O R I Z A T I O N  O F  T H E  R E L E V A N T  

E X T R A T E R R I T O R I A L  P O W E R S  B Y  V I L L A G E S ,  A N D  V I L L A G E S  C A N N O T  A D O P T  

O R D I N A N C E S , .  F U R T H E R ,  T H E R E  W A S  A  C O N C E R N  O V E R  T I M E  R E Q U I R E M E N T S  

F O R  T H E  A D O P T I O N  O F  A N  O R D I N A N C E  I N  T H E  F A C E  O F  A N  E M E R G E N C Y .

W I T H  R E S P E C T  T O  T H E  I S S U E  O F  T I M I N G ,  I W I S H  T O  N O T E  T H A T  S T A T E  

L A W  ( A S  2 9 . 2 5 . 0 3 0 )  A U T H O R I Z E S  A  M U N I C I P A L  G O V E R N M E N T  T O  

I N T R O D U C E ,  A D O P T  A N D  P U T  I N T O  E F F E C T  A T  T H E  S A M E  M E E T I N G ,  A N  

E M E R G E N C Y  O R D I N A N C E .  T H U S ,  R E T A I N I N G  T H E  R E Q U I R E M E N T  F O R  

M U N I C I P A L  A C T I O N  B Y  O R D I N A N C E  W I L L  N O T  H I N D E R  A  M U N I C I P A L

G O V E R N M E N T ' S  A B I L I T Y  T O  R E S P O N D  T O  A N  E M E R G E N C Y .

A C C O R D I N G L Y ,  T H E  D E P A R T M E N T  S U G G E S T S  M O D I F Y I N G  T H E  L A N G U A G E  O N  

P A G E  1 ,  L I N E  9 ,  O F  T H E  B I L L ,  B E G I N N I N G  W I T H  T H E  S E N T E N C E

" B E F O R E  A  P O W E R  . . .  T O  R E A D  A S  F O L L O W S :

B e f o r e  a  p o w e r  a u t h o r i z e d  b y  t h i s  s u b s e c t i o n  m a y  b e  

e x e r c i s e d  i n s i d e  t h e  b o u n d a r i e s  o f  a n o t h e r  

m u n i c i p a l i t y ,  t h e  a p p r o v a l  o f  t h e  o t h e r  m u n i c i p a l i t y  

m u s t  b e  g i v e n  b y  o r d i n a n c e .  B e f o r e  a p o w e r  

a u t h o r i z e d  b y  t h i s  s u b s e c t i o n  m a y  b e  e x e r c i s e d  w i t h i n  

a v i l l a g e  a s  d e f i n e d  u n d e r  A S  4 6 . 0 8 . 0 9 0 ( 1 2 ) ,  t h e  

a p p r o v a l  o f  t h e  v i l l a g e  m u s t  b e  g i v e n  b y  r e s o l u t i o n .

( T H E N  C O N T I N U E  W I T H  T H E  L A N G U A G E  I N  T H E  B I L L  . . .
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W I T H  R E S P E C T  T O  T H E  I S S U E  O F  T H E  B O U N D A R I E S  O F  A N

U N I N C O R P O R A T E D  V I L L A G E ,  T H E  D E P A R T M E N T  S U G G E S T S  T H E  A D A P T A T I O N  

O F  L A N G U A G E  S I M I L A R  T O  T H A T  U S E D  B Y  T H E  A L C O H O L I C  B E V E R A G E  

C O N T R O L  B O A R D  U N D E R  1 5  A A C  1 0 4 . 6 4 5 ( j ) .

S P E C I F I C A L L Y ,  T H E  D E P A R T M E N T  S U G G E S T S  T H A T  T H E  C O M M I T T E E

C O N S I D E R  I N C L U D I N G  I N  T H E  D E F I N I T I O N  O F  V I L L A G E  O N  P A G E  1 3 ,  O F  

T H E  B I L L ,  B E G I N N I N G  A T  T H E  E N D  O F  L I N E  1 3 ,  L A N G U A G E  TO  T H E

E F F E C T  O F :

F o r  p u r p o s e s  o f  t h i s  d e f i n i t i o n ,  a  v i l l a g e

e n c o m p a s s e s  t h e  a r e a  w i t h i n  a f i v e  m i l e  r a d i u s  o f  t h e  

v i l l a g e  p o s t  o f f i c e  s t a t i o n ,  o r  i f  t h e r e  i s  n o  p o s t  

o f f i c e  s t a t i o n ,  a n o t h e r  s i t e  r e a s o n a b l y  d e s i g n a t e d  b y  

t h e  c o m m i s s i o n e r ,  b u t  e x c l u d e s  a n y  a r e a  w i t h i n  a c i t y  

o r  w i t h i n  a n o t h e r  v i l l a g e .

M R . *  C H A I R M A N ,  T H A T  C O N C L U D E S  M Y  C O M M E N T S .
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Bee remarks below,

ANALYSIS
The hill has two problems u  written.

/. Munkfyal fteaitotbn of Oil and Cm JYantportadcn As currently written* Section 1 of the 
bill would allow municipal regulation of oil and gas transportation systems outride the 
territorial boundaries. The bill appears to give powers to municipalities that currently reside 
within DNR, DEC* DF&G, DOT/PF, the Coast Guard, EPA, and the Corps of Engineers 
to regulate handing oil and gas throughout the state. This overlapping state and municipal 
jurisdiction Is likely to create significant confusion, conflicting requirements, an d  duplicate 
staffing and enforcement efforts.

Statewide transportation systems must be subject to statewide regulation. To do otherwise 
would invite confusion, Inconsistent requirements and would slow construction without 
appreciably affecting safety. For example, construction and operation of the TAPS and 
TAGS line would be extremely difficult If each municipality near the line exerted different 
and inconsistent regulations concerning the type of construction, safety requirements; sic. 
To avoid that confusion, that jurisdiction is rightfully lodged in the state agencies. Section 1 
of the bill would change this.

2 Defining Limit) of Extraterritorial JuHuEcdon. The original statue was written to allow 
municipalities to protect the integrity of their water supply watersheds. A  water-supply 
watershed is easily located; It is the watershed from which a municipality gets its Water.

SB 25 would allow extra-territorial regulation to "contain, dean up* or prevent the release 
or threatened release of oil or a hazardous substance that may pose an imminent or 
substantial threat to property or natural resources within the municipality’s boundaries.' 
The Exxon Valdez spill showed that a substantial oil opiU will affect natural resources over 
a large area. Thus, are all municipalities that may be affected able to regulate the 
transportation system? Since the TAPS line crosses the Yukon River, are all of the 
downstream municipalities each able to Independently regulate the TAPS crossing? Without 
further definition in the bill, the result will be important and significant ambiguity, overlap 
and eonfuaion. - "

Amendment 1. To eliminate duplication of regulation concerning statewide transportation of oil 
and gas, recommend changing Section 1 of the bill (page 2, lines 4 through 6) as follows:

"...to regulate exploration, development, «  production, or transportation of oil, gas, or 
minerals in a manner that is inconsistent with the state’s management of those resources 
whta tho stole- lM h e»<yvncfr-of-thc-l*ndHldelflBdrOf submerged-toad; the ordnance

PROPOSED AMENDMENTS
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adopted,,*
This amendment is necessary to ensure that state-wide transportation are subject to statewide 
regulation, not to infinitely varying local control,

Amendmtni 2 Sections 2, 3, and 4 of the bill attempt to eliminate inconsistent application of 
authorities by requiring municipalities to be consistent with DEC regional master plana for the 
region in which a borough or municipality is located, AS 4&04.210 requires DEC to prepare such 
plans and to set regional boundaries for the plan, The consistency requirement in the Mil will go 
part way to assuring that inconsistent requirements do not exist, However, the language in the bill 
inadvertently implies that regional plans ire not required a plan has been prepared by 
DEC,,,1*). For that reason, Section 2,3, and 4 of SB 25 should be amended as follows (page 2, lines 
14-15; 20-21; and 27-29)5

",„a municipality under AS 46,04, AS 46,OS, or AS 46.09 shall exercise its authority in a 
manner that is consistent with a regional master plan prepared by the Department of 
Environmental Conservation under AS 46M210 for the region in which the borough is 
located tf-a^!af t ^ O‘boaft-prepared-by--th&-D(BpQrtmea4-^5oviw>»<lMRtftl-Coii8ervation 
undo* A&46i04i210"

Amendment X To eliminate confusion about the extent of extraterritorial jurisdiction, 
recommending adding language that restricts jurisdiction to areas nearby and integral to the 
municipality. This is most easily accomplished by allowing jurisdiction to extend only to the areas 
where a regional plan has been prepared by DEC under AS 46.04210, This amendment would 
eliminate conflicting interpretations of appropriate extraterritorial jurisdiction by State agencies and 
different municipalities.
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C O N T I N U A T I O N  of FISCAL N O T E  AN AL Y SI S

F o r  B i l l / R e s o l u t i o n  N o .  S B  2 5

S e n a t e  B i l l  No. 25 amends T i t l e  29 to  e s t a b l i s h  an o i l  o r  h a z a r d o u s  
s u b s t a n c e s  im pac t  a s s i s t a n c e  g r a n t  p rogram .  Under t h e  p rog ra m ,  s t a t e  im p a c t  
g r a n t s  would  be a v a i l a b l e  t o  d e f r a y  t h e  a d d i t i o n a l  c o s t s  o f  r e a s o n a b l e  and 
a p p r o p r i a t e  f u n c t i o n s  and  s e r v i c e s  p r o v i d e d  by m u n i c i p a l i t i e s  and  v i l l a g e s  
a r i s i n g  from a r e l e a s e  o f  o i l  o r  a h a z a r d o u s  s u b s t a n c e  t h a t  c o n s t i t u t e  a d i s a s t e r  
em ergency .  The c o m m is s io n e r  o f  community and r e g i o n a l  a f f a i r s  would  be 
a u t h o r i z e d  t o  u se  money from t h e  o i l  and h a z a r d o u s  r e l e a s e  r e s p o n s e  f u n d  t o  make 
g r a n t s  t o  an  a f f e c t e d  m u n i c i p a l i t y  o r  v i l l a g e  t h a t  d e m o n s t r a t e s  t h a t  t h e  r e l e a s e  
o r  r e s p o n s e  t o  t h e  r e l e a s e  i n v o l v e s  e x t r a o r d i n a r y  e x p e n d i t u r e s  t h a t  a r e  beyond 
t h e  r e a s o n a b l e  c a p a b i l i t y  o f  t h e  m u n i c i p a l i t y  o r  v i l l a g e  t o  meet  u s i n g  e x i s t i n g  
r e v e n u e  s o u r c e s .

The b i l l  would a l s o  r e q u i r e  t h a t  f o r  e a c h  o i l  o r  h a z a r d o u s  s u b s t a n c e  
r e l e a s e  d i s a s t e r  emergency d e c l a r e d  u n d e r  AS 2 6 . 2 3 .0 2 0  t h e  c o m m is s i o n e r  o f  
community and  r e g i o n a l  a f f a i r s  s h a l l  make an a s s e s s m e n t  o f  t h e  s o c i a l  and 
economic e f f e c t s  o f  t h e  r e l e a s e  on t h e  m u n i c i p a l i t i e s ,  v i l l a g e s ,  and t h e  r e g i o n  
i n  which t h e  d i s c h a r g e  o c c u r s .  These im p a c t  a s s e s s m e n t s  would be made a f t e r  
c o n s u l t i n g  w i t h  and  s e c u r i n g  t h e  w r i t t e n  a p p r o v a l  o f  t h e  a t t o r n e y  g e n e r a l .  The 
c o s t  o f  making an a s s e s s m e n t  would be p a i d  from t h e  o i l  and  h a z a r d o u s  s u b s t a n c e  
r e l e a s e  r e s p o n s e  f u n d .  C o n s e q u e n t l y ,  D epa r tm en t  o f  Law p a r t i c i p a t i o n  i n  t h e  
i m p a c t  a s s e s s m e n t  p r o c e s s  f o r  m u n i c i p a l i t i e s  and v i l l a g e s  would n o t  r e q u i r e  
f i s c a l  n o t e  f u n d s .

The b i l l  d e f i n e s  v i l l a g e  t o  mean a community w i t h  a r e s i d e n t i a l  
p o p u l a t i o n  o f  t w e n t y - f i v e  o r  more n o t  i n c o r p o r a t e d  a s  a m u n i c i p a l i t y  u n d e r  s t a t e  
law i n  t h e  u n o r g a n i z e d  b o r o u g h  o r  w i t h i n  a bo rough  i f  t h e  power ,  f u n c t i o n ,  o r  
s e r v i c e  f o r  which t h e  g r a n t  a p p l i c a t i o n  i s  s u b m i t t e d  i s  n o t  e x e r c i s e d  o r  p r o v i d e d  
by t h e  bo ro u g h  o r  an a r e a w i d e  o r  no n a re a w id e  b a s i s  a t  t h e  t im e  t h e  g r a n t  
a p p l i c a t i o n  i s  s u b m i t t e d .  The b i l l  would a l s o  amend T i t l e  46 t o  i n c l u d e  t h e  
im p a c t  a s s i s t a n c e  g r a n t  p rogram and t o  i n c l u d e  v i l l a g e  a s  d e f i n e d  i n  t h e  b i l l ,  
a s  an  e n t i t y  u n d e r  t h e  s t a t e ' s  o i l  and h a z a r d o u s  s u b s t a n c e  p o l l u t i o n  l a w s .

P r e v i o u s  v e r s i o n s  o f  t h i s  b i l l ,  i n  t h e  s e c o n d  s e s s i o n  o f  t h e  
s i x t e e n t h  l e g i s l a t u r e ,  (SB 359)  p r o v i d e d  where a p p l i c A l e  t h a t  v i l l a g e s  
i r r e v o c a b l y  waive any  c l a i m s  t o  s o v e r e i g n  immunity t h a t  m ig h t  a r i s e  i n  c o n n e c t i o n  
w i t h  t h e  u s e  o f  g r a n t  monies  u n d e r  t h e  im pac t  a s s i s t a n c e  g r a n t  p r o g ra m .  Such a 
W3iver  would h e l p  i n s u r e  t h a t  f u t u r e  d i s p u t e s  i n v o l v i n g  t h e s e  g r a n t s ,  w i t h  
v i l l a g e s  u n i n c o r p o r a t e d  u n d e r  s t a t e  law,  c o u l d  be r e s o l v e d  i n  s t a t e  c o u r t s .
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C O N T I N U A T I O N  of FISCAL N O T E  ANALYSIS

F o r  B i l l / R e s o l u t i o n  N o .  S S S B  2 5

The s p o n s o r  s u b s t i t u t e  f o r  SB 25 a d o p t s  new l a n g u a g e  i n  S e c t i o n  5, 
p r o p o s e d  AS 2 9 . 6 0 . 5 9 9 ( 6 ) ,  t o  p r o v i d e  t h a t  v i l l a g e s  i r r e v o c a b l y  waive  any c l a i m s  
t o  s o v e r e i g n  immunity  t h a t  m ig h t  a r i s e  i n  c o n n e c t i o n  w i th  t h e  u s e  o f  g r a n t  monies  
u n d e r  t h e  i m p a c t  a s s i s t a n c e  g r a n t  p rog ra m .  The a d d i t i o n  o f  t h e  w a i v e r  p r o v i s i o n  
w i l l  h e l p  i n s u r e  t h a t  any  f u t u r e  d i s p u t e  t h a t  m igh t  a r i s e  i n v o l v i n g  g r a n t s  t o  
v i l l a g e s ,  u n i n c o r p o r a t e d  u n d e r  s t a t e  law,  can  be r e s o l v e d  i n  s t a t e  c o u r t s .  Th i s  
i s  a change  s u g g e s t e d  i n  t h e  D e p a r tm en t  o f  Law's  o r i g i n a l  f i s c a l  n o t e ,  d a t e d  
F e b r u a r y  25,, 1991.  O t h e r w i s e ,  t h e  d e p a r t m e n t ' s  o r i g i n a l  f i s c a l  n o t e  comments 
r e m a in  u n c ha nged .

r

♦
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STEVE COW  PER, GOVERNOR

OFFICE OF THE COMMISSIONER

l> K I»T . O F  C O M M U N IT Y  &  I I E d lO N A L  A F F A H IS  □

A p r i l  9, .1991 

P O S I T I O N  P A P E R

RE: S p o n s o r  S u b s t i t u t e  for S e n a t e  Bi l l 25

SP ON SO R:  S e n a t o r ' s  Z h a r o f f  and S t u r g u l e w s k i

P r o g r a m  E f f e c t s  of the Bi ll

'ihe S p o n s o r  S u b s t i t u t e  for th i s bill  c o n t a i n s  a n u m b e r  of  
l a n g u a g e  r e f i n e m e n t s  that c l a r i f y  the s c o p e  and p u r p o s e  of  the 
I mp a c t  A s s i s t a n c e  G r a n t s  p o r t i o n  of  the l e g i s l a t i o n .  T h e  
D e p a r t m e n t ' s  a n a l y s i s  i n d i c a t e s  that a ll  of the c h a n g e s  are 
c o n s i s t e n t  w i t h  ou r  o r i g i n a l  p e r c e p t i o n  and u n d e r s t a n d i n g  o f 
the p u r p o s e s  of  the I m p a c t  A s s i s t a n c e  p r o g r a m .

Th is  S p o n s o r  S u b s t i t u t e  a l s o  a m e n d s  the a u t h o r i t y  o f  a 
m u n i c i p a l i t y  r e g a r d i n g  w a t e r s h e d  r e g u l a t i o n .  S p e c i f i c a l l y ,  it 
a l l o w s  a m u n i c i p a l i t y  to d e l e g a t e  a u t h o r i t y  to r e g u l a t e  
w a t e r s h e d s  to a n o t h e r  m u n i c i p a l i t y  by a d o p t i o n  of a r e s o l u t i o n  
i ns tea d of an o r d i n a n c e .  T h e  a m e n d m e n t  c o n t i n u e s  by r e q u i r i n g  
that a m u n i c i p a l i t y  e x e r c i s i n g  e x t r a t e r r i t o r i a l  p o w e r s  of 
w a t e r s h e d  r e g u l a t i o n  o b t a i n  the a p p r o v a l  of an y v i l l a g e  w h o s e  
b o u n d a r i e s  are in the w a t e r s h e d .

C o m m e n t s

As n o te d  the D e p a r t m e n t  c o n s i d e r s  the g r a n t  p r o g r a m  a m e n d m e n t s  
to be c o n s i s t e n t  w i t h  its p e r c e p t i o n  of  the p u r p o s e  o f *  the 
g r a n t  p r o g r a m .  H o w e v e r ,  the a m e n d m e n t s  d e a l i n g  w i t h  w a t e r s h e d  
r e g u l a t i o n  po se  p o t e n t i a l  d i f f i c u l t i e s  in i m p l e m e n t a t i o n .

Wi th  r e s p e c t  to the r e s o l u t i o n  v e r s u s  o r d i n a n c e  p r o c e s s  the 
D e p a r t m e n t  is i n c l i n e d  to s u p p o r t  an o r d i n a n c e  p r o c e s s .  
R e s o l u t i o n s  ar e us e d l a r g e l y  to s t a t e  o p i n i o n s  and m a k e  
d e c l a r a t i o n s .  T h e y  d o  not r e q u i r e  p u b l i c  h e a r i n g s  and m a y  be 
i n t r o d u c e d  an d a d o p t e d  at  the sam e m e e t i n g .  C o n v e r s e l y ,  
o r d i n a n c e ' s  are  a d o p t e d  as l o c a l  law and m u s t  ha ve  a p u b l i c  
hea r in g.  A d d i t i o n a l l y ,  th ere is a m i n i m u m  s e v e n  d a y  w a i t i n g  
p er i o d  b e t w e e n  the p o i n t  of i n t r o d u c t i o n  and that of a d o p t i o n .  
We b e l i e v e  a l l o w i n g  a n o t h e r  m u n i c i p a l i t y  to e x e r c i s e  a u t h o r i t y  
w i t h i n  your  m u n i c i p a l i t y  is a s i g n i f i c a n t  a ct  and s h o u l d  be 
s u b j e c t  to the m o r e  d e l i b e r a t i v e  p r o c e s s  a s s o c i a t e d  w i t h  
ord inance».

P.O. BOX B
JUNEAU. ALASKA 99911-2100 
PHONE: (907) 465-4700

949 E. 36TH AVENUE. SUITE 400 
ANCHORAGE. ALASKA 99503-4302 
PHONE: (907) 563-1073
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W i t h  r e s p e c t  to the i ss ue  of r e q u i r i n g  v i l l a g e  a p p r o v a l  of 
w a t e r s h e d  m a n a g e m e n t  w i t h i n  its b o u n d a r i e s ,  the m a t t e r  is
c l o u d e d  by the fact t h a t  v i l l a g e s  have no d e f i n e d  b o u n d a r i e s .  
And in fact, the concept: of w h a t  land ar ea  c o n s t i t u t e s  the
v i l l a g e  o f t e n  r e v o l v e s  a r o u n d  the f u n c t i o n  that is b e i n g  
d i s c u s s e d .  For e x a m p l e ,  the v i l l a g e  c o u l d  be the c o r e  ar ea
w h e r e  p e o p l e  re s i d e  the m a j o r i t y  of the time, it c o u l d  be that 
area and all the land h o l d i n g s  of the v i l l a g e  c o r p o r a t i o n ,  or 
it c o u l d  be it's t r a d i t i o n a l  h u n t i n g  and g a t h e r i n g  area.
M o r e o v e r ,  T i t l e  29 d o e s  not p r e s e n t l y  c o n t a i n  a d e f i n i t i o n  of 
the te rm  " v i l la ge ".

S t a f f  of the D e p a r t m e n t  are no t a w a r e  of any  i n s t a n c e s  w h er e 
there has been  c o n f l i c t  b e t w e e n  an u n i n c o r p o r a t e d  v i l l a g e  and a 
m u n i c i p a l i t y  tr yi n g  to e x e r c i s e  j u r i s d i c t i o n  o v e r  its 
w a t e r s h e d .  If there h a v e  n o t  b e e n  any s i g n i f i c a n t  n u m b e r  of
such i n s t a n c e s  o c c u r i n g ,  it m a y  be b e t t e r  s i m p l y  to l ea ve
m a t t e r s  as they n ow  are. For w h i l e  the a m e n d m e n t  m a y  re s o l v e
some p o t e n t i a l  p r o b l e m s  it t h r e a t e n s  to c r e a t e  a d d i t i o n a l  o n e s  
th r o u g h  a m b i g u i t i e s  a s s o c i a t e d  wi t h its j u r i s d i c t i o n a l  
a p p l i c a t i o n .  If the a m e n d m e n t  is r e t a i n e d  we b e l i e v e  th a t a 
d e f i n i t i o n  of "vi ll ag e ",  c o n s i s t e n t  w i t h  the r e m a i n d e r  of SB 25 
sh o u l d  be a d d e d  to AS 2 9 . 7 1 . 8 0 0 .

As s t a t e d  in ou r p r e v i o u s  p o s i t i o n  paper, the D e p a r t m e n t  of 
C o m m u n i t y  an d R e g i o n a l  A f f a i r s  s u p p o r t s  this bill. Our 
e x p e r i e n c e  w i t h  the E x x o n  V a l d e z  o i l s p i ll  s h o w e d  th at  
m u n i c i p a l i t i e s  and v i l l a g e s  are  h e a v i l y  i m p a c t e d  by such
o c c u r r e n c e s  and end up i n c u r r i n g  m a jo r e x p e n s e s  r e g a r d l e s s  of 
w h e t h e r  or not  the y ha ve  d i r e c t  r e s p o n s i b i l i t y  for r e s p o n d i n g .  
T h i s  b i l l  w o u l d  m a k e  c l e a r  a m u n i c i p a l i t y ' s  a u t h o r i t y  to be 
i n v o l v e d  in oi l and o t h e r  h a z a r d o u s  s p i l l  r e s p o n s e  and w o u l d  
p r o v i d e  fu nd s so t ha t the b r u n t  of  the c o s t  w ou ld  n o t  ha ve  to 
be b o r n e  l oca lly .
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BILL NO. SSSB 25

Revision Dale: 
Tide: Exercise of au tho rity  and

Department Affected: DEC
BRU: E nvironm ental Q uality

recovery  o f  dam ages...
Sponsor:
Requestor:

S ena to r F red  Z haro ff Component: EQ  P ro jects

EXPENDITURES/REVENUES:

C O M PO N EN T SER IA L NO.

(Thousands of Dollars)

I 0 | 1 1 6

O PER A TIN G FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS .CLAIMS
MISCELLANEOUS
TO T A L  O PER A TIN G 0.0 0.0 0.0 0.0 0.0 0.0

C A PITA L

REVENUE

FUNDING: (Thousands o f Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER
T O TA L 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME .

TEMPORARY

Estimate of current year impact: NONE
ANALYSIS: (Attach a separate page if necessary.)

Under normal operating situations, DEC should need no additional resources to implement the legislation. 
However, should a significant oil spill occur, approximately 2 addidonal positions may be necessary.
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Department Affected: D e p a r t m e n t  of  L a w

a n d  its m u n i c i p a l i t i e s  a n d  v i l l a g e s  

Sponsor:
Requestor:

L e g a l  S e r v i c e s

Component: O p e r a t i o n s

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:

FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)
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D IV IS IO N  O F  L E G A L  S E R V IC E S
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
P.O. Box Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
F A X  (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M March 26, 1991

SUBJECT:

TO:

FROM:

SSSB 25: Exercise of environmental authority and recovery of 
damages by the state and by its rpjufncipalities and villages -- 
sectional analysis
Senator Fred Zharoff 
ATTN: David Shrad

Jack Chenowet 
Legislative Co,

The following briefly summarizes the content of the Sponsor Substitute for Senate 
Bill 25, noting changes between the sponsor substitute and the measure it replaces, 
Senate Bill 25 (or "the original bill"). The measure is based on last session’s SB 359.

The common thread of the bill is its relationship to the powers and duties of the 
state’s municipalities and villages that may be called upon to respond to discharge of 
oil and hazardous substances in amounts sufficient to constitute disasters, its 
authorization of financial assistance to municipalities and villages who act in response 
to those discharges, &d its concern for the liability of the state, its municipalities, and 
its villages when an environmental protection response is required.

*

The first four sections, amending provisions of AS 29.35, relate to the exercise of 
municipal authority outside the municipality’s boundaries:

Current law authorizes municipalities to exercise extra-territorial jurisdiction to 
protect its water supply and watershed. If that exercise of authority intrudes upon 
an area within an adjacent municipality, the adjacent municipality must first give its 
approval by ordinance. Amendment made L' bill section 1 (D extend that authority 
to include containment, clean up, or prevention of release or threatened releases of 
hazardous substances, within specific limitations and consistent with any applicable



regional master cleanup plan, (2) condition the exercise of extra-territorial authority 
within an adjacent village only with the consent of the village, and (3) change the 
manner of a municipality’s giving permission from ordinance to resolution. The 
provisions applicable to villages and changing the manner of consent from ordinances 
to resolutions are the additions to the original bill made by the sponsor substitute.
Bill section 2. unchanged in the sponsor substitute from the original bill, conditions 
exercise of the authority of a first class borough to contain, clean up, or prevent a 
release or threatened release of oil or a hazardous substance on compliance with the 
applicable regional master clean up plan if one has been prepared.

Bill section 3. unchanged in the sponsor substitute from the original bill, makes the 
same amendment in the context of second class boroughs.

Bill section 4. unchanged in the sponsor substitute from the original bill, makes the 
same amendment in the context of third class boroughs.

*

Bill section 5 sets out a grant authorization program by which the state may pay 
municipal impact assistance to municipalities and villages. Within the bill section --

Proposed AS 29.60.500 enunciates a statement of purpose and policy; the 
statement is revised substantially from the original bill.

Proposed AS 29.60.510 authorizes, in the event of a disaster emergency 
declaration following a release of oil or a hazardous substance, the commissioner of 
community and regional affairs to make grants, not to exceed $10,000,000 for each 
declared disaster emergency, from the balance of the oil and hazardous substance 
release response fund (AS 46.08) to support the award of grants. In provisions that 
are new in this sponsor substitute from the original bill, the commissioner and the 
commissioner of environmental conservation must agree as to the amount available 
for grants--if they cannot, the matter is referred to the governor for a decision-and 
the amount agreed to is to be promptly transferred out of the fund to the Depart­
ment of Community and Regional Affairs to support the grants.

Proposed AS 29.60.520 enumerates the purposes for which grants to 
municipalities p.nd villages may be made from the impact assistance fund; the list is 
a substantial revision of the similar list set out in the same section of the original bill.

Proposed AS 29.60.530, a revision of a like provision in the original bill, sets 
out criteria that the commissioner of community and regional affairs is to consider 
in evaluating impact assistance grant requests. The number of criteria is less than 
had been specified in the original measure. The concluding sentence of the section

Senator Fred Zharoff
March 26, 1991
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directs payment of grants based on priority ranking rather than by pro ration of 
payments.

Proposed AS 29.60.540, unchanged from the original bill, prohibits a
municipality’s use of impact assistance grant money to reduce local tax levies.

Proposed AS 29.60.550, unchanged from the original bill, directs the
department to maintain pertinent records relating to the grants and to develop 
procedures by which recipients are to account for impact assistance money received.

Proposed AS 29.60.560, unchanged from the original bill, requires the
commissioner of community and regional affairs to prepare and submit to the
legislature ?. report of grant program-related activities.

For each disaster emergency declaration prompted by a spill, proposed 
AS 29.60.570 directs the commissioner of community and regional affairs to prepare 
an assessment of the social and economic effects of the spill on the local govern­
ments, villages, and affected region. The provision is unchanged from the original 
bill.

Proposed AS 29.60.580, unchanged from the original bill, authorizes the 
commissioner to adopt program regulations.

The sponsor substitute drops as unnecessary language appearing as 
AS 29.60.590 of the original explicitly authorizing the commissioner to recover impact 
assi. ranee paid to a municipality or village if the commissioner later determines that 
the municipality or village was responsible for the spill release.

Proposed AS 29.60.599 sets out pertinent definitions: the definitions of the 
terms "service" and "village" did not appear in the original bill and are new in this 
sponsor substitute.

*

The provisions of bill sections 6-9 amend the state laws generally treating with 
environmental concerns (AS 46.03), including cleanup and recovery of damages:
Bill section 6. unchanged from the language of the original bill, adds to the list of 
items that may be recovered by the state in a civil action for damages caused by 
pollution any amouitis that have been expended by the Department of Community 
and Regional Affairs as municipal impact assistance grants and as emergency first 
response advances and reimbursements authorized by AS 46.08.070(c).

Senator Fred Zharoff
March 26, 1991
Page 3
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AS 46.03.822 sets out in current law a strict liability standard. With exceptions, the 
standard holds a person having custody or control of a hazardous substance (including 
oil) strictly liable for damages caused by the release or entry of the hazardous 
substance into the environment. That liability extends, under current law, to damages 
to natural resources of the state and municipalities, and to costs of containment, 
clean up, and recovery. The amendments made by bill section 7 revise and extend 
the strict liability standard to (1) add damage to "village resources" within the scope 
of the section’s coverage, (2) add "village containment and cleanup" efforts to the 
permissible recoverable costs, and (3) include as damages recoverable under the 
standard the function or service dislocations, the additional costs of functions and 
services that are undertaken by the state, its municipalities, and its villages in 
response to hazardous substance release, and the costs associated with projects 
delayed or lost due to the hazardous substance release. This bill section is revised 
from the language of the comparable provision of the original biii by the addition of 
the "projects delayed or lost" language.
In the same statutory section, current AS 46.03.822(h) precludes the state or a 
municipality from liability for cleanup actions taken in response to an emergency 
caused by a release or threatened release of a hazardous substance unless the action 
of the state or municipality constitutes gross negligence or intentional misconduct. 
The amendment proposed by bill section 8 would extend the same exemption and 
exception(s) to actions taken by villages.
Bill section 9 provides definitions of the terms "service" and 'Milage" for purposes of 
AS 46.03. The definition of village is altered from the definition appearing in the 
original bill.

*

Bill sections 10 -12 amend the chapter of state law (AS 46.04) specifically addressing 
oil and hazardous substance pollution control, with particular emphasis on costs 
associated with containment and cleanup:
AS 46.04.020 of current law sets out a directive that the Department of Environmen­
tal Conservation respond to an oil or hazardous substance discharge. Subsection (e) 
of the section authorizes use of memoranda of understanding and cooperative 
agreements with specified federal agencies and with unspecified "other persons" in 
order to facilitate cooperative efforts. The addition made by bill section 10. 
unchanged from the language of the original bill, directs the department to consult 
with municipalities and villages for the preparation of memoranda and cooperative 
agreements.

Bill section 11. unchanged from the language of the original bill, amends the 
definition of the term "containment and cleanup" by adding as an element of the



containment, abatement, and restoration efforts the costs of providing "a reasonable 
and appropriate function or service incurred in response to the discharge of a 
pollutant," including any associated incremental administrative costs.
Bill section 12 provides definitions of the terms "service" and "village" for purposes 
of AS *̂6.04. The definition of village is altered from the definition appearing in the 
original bill.

♦

AS 46.08 generally treats with the state’s oil and hazardous substance release 
response fund, AS 46.08.010 (the so-called "470 fund" named after the number of the 
House bill that originally established it), intended to serve as the principal source of 
financial support for prompt containment and cleanup activities following oil and 
hazardous substance releases. The changes made by bill sections 13 - 16 amend 
provisions of that chapter:
The first change to AS 46.08.040(a) made by bill section 13. substantively unchanged 
from the language of the comparable section of the original bill, recognizes that 
money in the oil and hazardous substance release response fund may be shifted to 
the commissioner of community and regional affairs for payment of impact assistance 
grants and for completion of impact assessments. The second change, made at page 
11, line 16, adds recovery of the containment and cleanup costs incurred by a "village" 
as an objective for which money in the oil and hazardous substance release response 
fund may be used.

Bill section 14 expands the uses authorized for the oil and hazardous substance 
release response fund. The section (1) adds "villages" as authorized recipients of 
assistance payable from the fund under this section, (2) directs rather than authorizes 
the commissioner of environmental conservation to pay reimbursement for abatement 
efforts, (3) adds "villages" to the list of entities with which the commissioner may 
enter into containment and cleanup agreements, (4) authorizes advancement of « 
money from the fund to assist recipient municipalities and villages to take emergency 
first response efforts, and (5) sets standards for the making of reimbursement 
payments and advancements.
Bill section 15. unchanged from the original, amends the definition of the term 
"containment and cleanup" in the manner described for bill section 11.

Bill section Hj provides definitions for the terms "service" and "village" for purposes 
of AS 46.08. The definitions of the terms are substantially different than as set out 
in the original of the bill,

Senator Fred Zharoff
March 2.6, 1991
Page 5



The sponsor substitute deletes a bill section of the original explicitly authorizing the 
commissioner of environmental conservation to recover a reimbursement payment 
or advance paid to a municipality or village if tne commissioner later determines that 
the municipality or village caused the oil or hazardous substance release that 
necessitated the containment or cleanup.

*

AS 46.09 addresses procedures relating to or applicable following release of a 
hazardous substance. The amendments proposed by bill sections 17, 18, and 19-- 
unchanged in the sponsor substitute from comparable provisions of the original 
measure-alter various provisions of AS 46.09:
AS 46.09.060(b) is a statement of the general grant of authority given to the state’s 
local governments to act in response to a release or threatened release of oil or a 
hazardous substance. The amendment made by bill section 17 is by way of the 
addition of reference to "AS 46.04" (oil pollution control) as a source of powers that 
municipalities are authorized to exercise in response to a release or threatened 
release.
With reference to AS 46.09-
Bill section 18 amends the definition of the term "containment and cleanup" in the 
manner described for bill section 11.
Bill section 19 adds a definition for the term "service."

*

Bill section 20 makes section 7, the bill section expanding the strict liability standard 
for civil damage recovery to municipalities and villages, and bill section 9, adding 
related definitions of the terms "service" and "village," retroactive to March 24,1989, 
the date of the Exxon Valdez grounding.

Bill section 21 gives this measure an immediate effective date.

Senator Fred Zharoff
March 26, 1991
Page 6
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MAJOR CHANGES TO CS SS SB 25 (CRA):

1 ) C ap o f 2 ,500  (105 ,000) b a rre ls  o f oil in o rd e r to  in itia te  g ra n t 
p rov is ions  (p. 3 line 26 & p. 4 line  15)

2 ) A llo w s  fo r sp ills  less th an  2 ,500  b a rre ls  o f a "h a za rd ou s  su b s ta n ce " 
as de fined  in 4 6 .0 9 .900  to be d ec la red  a d isa s te r & g ra n t p ro v is io ns  of 
th is  bill used (p 3. line  26 & p.4. line  15)

3 )  A d o p te d  SB 359 passed  ve rs ion  fo r  P urposes o f M un ic ipa l Im pact 
G ran ts  w h ich  m ore na rrow ly  and c lea rly  de fine s  the  pu rpose (p . 5, .line  18)

4 ) R equ ires  the G ove rno r to  m ake fin d in g s  th a t the  re lease  p re sen ts  a 
real & su b s ta n tia l th re a t ... and it is in the  s ta tes  b e s t in te res t to pay 
(from  the  pu rpose  and po licy  section  a lready  in the b ill (a & b P .3. I 7 and 
p. 4, line  15)

5 ) L im ited  use o f g ra n ts  fo r  C ap ita l E xp e n d itu re s  so th a t a m u n ic ip a lity  
cou ld  be requ ired  to re tu rn  them  & p ro h ib itio n  on use fo r C ap ita l 
Im p rovem en t, a lthough  it w ou ld  a llo w  the  "rug " to  be rep laced  (p 6 . line  19 
& p. 7. line  15)

6 ) Inc ludes  p ro h ib itio n  to "be tte rm e n t" in te n t lan g u a g e  (p. 1 line  7)

7 )  A d o p te d  D ept o f Law  A m e n dm e n ts  ju r is d ic t io n s  and d e fin itio n s  o f 
v illages, w as in O il & G as ve rs ion  o f SB 359 last ye a r (pps, 9, 11, & 12)

8 ) A d op ted  the ABC  B oard 's  d e fin ition  o f v illa g e  p .2 line 18 fo r the  
pu rposes o f conducting  a c leanup)

9 ) L im ite d  g ra n t fu n d s  use to even ts  a fte r e ffe c tive  da te  o f a c t so it is 
c le a r th a t m u n ic ip a litie s  co u ld n 't app ly  fo r  g ra n ts  fo r  e ffe c ts  o f the  Exxon 
V a ldez  O il S p ill
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SUBJECT: Use of "470 fund" money (CSSSSB 25 (C&RA))
TO: Senator Steve Frank

ATTN: Rick Solie

FROM: Jack Chenoweth
Legislative

You have asked whether AS 46.08.010(c), prohibiting use of the proceeds of the "470 
fund"-the oil and hazardous substance release response fund, AS 46.08.010--for 
capital improvements, precludes use of the fund as a source of revenue to replace 
carpeting in a public airport. It has been asserted that the carpet’s useful life has 
been substantially reduced by the recent increased volume of passenger traffic 
through the airport of personnel who have been involved in the general response to 
the environmental problems following the Exxon Valdez grounding. It is contended 
that replacement of the airoort carpet is something other than a norma! operating 
expense of the entity responsible for the operation of the airport and, further, that 
the diminishment of the anticipated useful life of the carpet is attributable principally 
to the use of the airport building by passengers who were flown in to the community 
in order to help in the containment and clean-up of the release of oil from the Exxon 
Valdez.
AS 46.08.010(c) places the money in the oil and hazardous substance release 
response fund off-limits for capital improvements. The term "capital improvements" 
is defined to mean "construction, renovation, repair of, and improvement to, a 
building, but does not include other improvements to real property . . . "
While there is an argument to be made that replacement of the airport carpet may 
constitute a "repair of' or nn "improvement to" the airport building, in the context in 
which the term is used and the definition appears, I have the sense that tne 
.prohibition of AS 46.08.010(c) is one that prevents the commissioner from using the 
money in the fund as a source of money to erect, maintain, or improve a permanent 
structure. By its terms, AS 46.08.010(c) speaks only to the improvement made to real 
property. The carpet is, of course, in the nature of a fixture-an item of persona! 
property permanently attached to the airport building and intended for norma! use



Senator Steve Frank
May 1, 1991
Page 2

on those premises. Had the legislature intended to extend the bar to carpeting and 
similar fixtures, it might have extended the definition specifically to identify these or 
used another term intended to convey that same meaning. Since the definition does 
not, I would have to conclude that it reflects a legislative decision that, all other 
qualifications and conditions relating to use of the fund being met, money in the fund 
may be used for building-related purposes other than construction, repair, or 
improvement. Under that reasoning, the commissioner could determine that the 
money in the "470 fund" may be expended for the carpet-replacernent purpose.
Of course, under this line of reasoning, the owners of the airport could probably get 
away with claiming that money in the fund may be used to replace overused 
commodes .. .
The draft of CSSSSB 25 (C&RA) does not now establish additional limits or 
restrictions on the use of the fund balance that would change this conclusion.
JC:pl
9i-323.pl



i -  i/U S  
« ■ ■

GARZIN1 and ASSOCIATES 
OF ALASKA

RONALD A. (RON) GARZINI 
President

v-jv tfsm  Wo-W'O
Box 112290 
Anchorage. AK 99511

Bus. (907) 345-5701 
Res. (907) 345-3818

■ >.̂ -v
jt'VjT'iS'*. ?*.1 ‘•Vr ̂Cj“ r*\;


