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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y S IS

F o r  B i l l / R e s o l u t i o n  N o . SJR 1

S e n a t e  J o i n t  R e s o l u t i o n  No .  1 w o u l d  p l a c e  a b a l l o t  p r o p o s i t i o n  b e f o r e  
t h e  v o t e r s  a t  t h e  n e x t  g e n e r a l  e l e c t i o n  t o  amend  A r t i c l e  1, S e c t i o n  19, o f  t h e  
s t a t e ' s  c o n s t i t u t i o n ,  r e g a r d i n g  t h e  r i g h t  t o  b e a r  a rm s .  B e c a u s e  t h e  p u r p o s e  o f  
t h e  r e s o l u t i o n  i s  t o  p l a c e  a c o n s t i t u t i o n a l  am endmen t  p r o p o s a l  b e f o r e  t h e  v o t e r s ,  
a d o p t i o n  o f  t h e  r e s o l u t i o n  b y  i t s e l f  w i l l  n o t  h a v e  a f i s c a l  i m p a c t  o n  t h e  
D e p a r t m e n t  o f  Law.

E v e n t u a l  v o t e r  a d o p t i o n  o f  t h e  amendmen t  m i g h t  l e a d  t o  a f i s c a l  
i m p a c t  a t  some f u t u r e  d a t e ;  h o w e v e r ,  d e t e r m i n a t i o n  o f  s u c h  a p o s s i b l e  i m p a c t ,  a t  
t h i s  t i m e ,  i s  s p e c u l a t i v e  a t  b e s t .  No o n e  c a n  p r e d i c t  t h e  f u l l  l e g a l  e f f e c t  o f  
t h e  p r o p o s e d  c o n s t i t u t i o n a l  am endmen t  w i t h  a n y  d e g r e e  o f  c e r t a i n t y ,  b u t  t h e r e  i s  
a p o s s i b i l i t y  t h a t  a d o p t i o n  o f  t h e  p r o p o s e d  amendmen t  w o u l d  i n v a l i d a t e  e x i s t i n g  
s t a t e  l a w s  r e g u l a t i n g  f i r e a r m s .  T h e s e  i n c l u d e  l a w s  r e l a t i n g  t o  c o n c e a l e d  w e a p o n s  
a n d  t h e  p o s s e s s i o n  o f  g u n s  b y  f e l o n s .  T h e y  a l s o  i n c l u d e  l a w s  t h a t  p r o h i b i t  
p o s s e s s i o n  o f  c e r t a i n  w e a p o n s  s u c h  as s w i t c h b l a d e s ,  f u l l y  a u t o m a t i c  w e a p o n s  o r  
s a w e d - o f f  s h o t g u n s ,  p o s s e s s i n g  f i r e a r m s  w h i l e  i n t o x i c a t e d ,  a n d  r e m o v i n g  a 
f i r e a r m ' s  s e r i a l  n u m b e r .

p a g e  2 o f  2



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
P.O. I’m Y, Juneau, Alaska 99811 
(<J07) 4165-3867 or 465-2450 
PAX (007) 405-2029

Deliveries lo: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M April 24, 1991

SUBJECT: Arnendm en

TO: Senator Sam Cotten

FROM : Jack Chenow eth 
Legislative Coup

W hen it comes before the Sena/e on reconsideration, you intend to offer an 
am endm ent to Senate Joint Resolution 1. SJR  1 would revise article I, section 19, 
A laska Constitution, to declare that "the right to keep and bear arm s may not be 
denied or infringed." The am endm ent you contem plate would place "unreasonably" 
before "denied," thereby modifying the concluding provisions of that section.

You have asked me to  review the Alaska Suprem e C ourt’s in terpretation of the term  
"unreasonably" (or its analog "reasonably") and to relate what conclusions those 
decisions might have with respect to the am endm ent you may propose.

In my judgm ent, while an analysis of the court’s interpretation o f the term  
"unreasonably" in earlier cases provides only limited guidance, it does indicate a sense 
of the court's thinking. The court’s decisions conclude as follows:

(1) "unreasonableness" is not am enable to a single definition, and w hether 
conduct by governm ent officials was or was not reasonable will depend on the facts 
and circumstances giving rise to the question litigated;

(2) at least in the context of application of constitutional provision providing 
protection in the case of search and seizure, governm ent conduct is "unreasonable" 
if it is conduct that constitutes an unw arranted intrusion or an arbitrary intrusion o r 
invasion of personal privacy.

"Unreasonable" is used in article I, section 14 of the Alaska Constitution, in the 
following context:

SEA RC H ES AND SEIZU R ES. The right of the people to be 
secure in their persons, houses and o ther property, papers, and effects, 
against unreasonable searches and seizures, shall not be v iola ted . . .  .



Senator Sam C otten 
April 24, 1991 
Page 2

U nder the state constitution’s search and seizure provision, the  court has spelled out 
what it understands to constitute "[unreasonableness." It has concluded and 
consistently stated that the test of whether governmental conduct was allegedly 
"unreasonable" must be determ ined on a case basis, taking into consideration the 
specific facts and circumstances of the case. Ellison v. State, 383 P.2d 716, 719 
(Alaska 1963). See Merrill v. S tate, 423 P.2d 686, 699 (Alaska 1967), cert. den. 316 
U.S. 1040, 87 S.Ct. 1497, 18 L Ed.2d 607 (1967); Weltz v. S tate . 438 P.2d 502, 505 - 
507 (Alaska 1967); Sleziak v. S tate, 454 P.2d 252, 260, cert. den. 396 U.S. 921, 90
S.Ct. 252, 24 L.Ed.2d 202 (19691: Ferguson v. State. 488 P.2d 1032, 1037 (Alaska 
1971). In o ther words, there is no single interpretation o f the word "unreasonable" 
that would be dispositive in all situations.

In the Weltz decision, cited above, the court, called upon to ascertain w hether a note 
used as evidence has been obtained by an illegal search and seizure in violation of 
the Fourth A m endm ent of the United States Constitution and article I, section 14 of 
the Alaska constitution, determ ined that it was not. As the basis for its conclusion, 
the court explained that

The prim ary purpose of these constitutional provisions [i.e. the federal ' 
and Alaska constitutional provisions relating to unreasonable search 
and seizure] is the protection of "personal privacy against unw arranted 
intrusion by the State." Although not determ inative of the issue, we 
note that under either [one of two competing] version[s], no arbitrary 
intrusion o r invasion of . . . privacy . . .  occurred.

431 P.2d at 506, 507 (em phasis added). Thus, implicit in a working definition of 
conduct that is "unreasonable" is this element: at least in the context of evaluating 
assertions that searches and seizures are unconstitutional, governm ent conduct is 
unreasonable if that conduct constitutes either an "unw arranted intrusion" or an 
"arbitrary intrusion or invasion" of personal privacy.

If article I, section 19 is am ended by insertion of a reference to  "unreasonably" and 
the court is la ter called upon to interpret and apply tha t section, I think it is likely 
that the court would base its analysis or: the discussions Sv t out and conclusions 
reached in these earlier decisions.

JBC:pl
91-299.plm



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
P.O. Box V. Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M April 12, 1991

SUBJECT:

TO:

FROM :

SJR  1, right to keep and bear a;

Senator Sam C otten

Jack Cheno'
L eg isla te

Insertion o f "unreasonably" as a modifier before "denied or infringed" in this joint 
resolution would place into article I, section 2 an explicit justification for t l ^  
legislature to regulate by law some situations that involve the possession and h an d lin g  
of arms. If, as I noted in my earlier memo, there  is authority elsewhere in the state 
constitution to regulate arms under the  s ta te ’s general police power, the justification 
provided by the insertion of "unreasonably" would com plem ent that authority. If 
there is not, this justification would then  be the sole source of the legislature’s ability 
to concern itself with such circum stances as concealed weapons, definition of crimes 
or sentences for offenses involving use of weapons, and the like.

The test o f reasonableness is already operative as to several rights enum erated  in 
article I. "Reasonableness" is explicit in the context of the right provided under 
article I, section 14 to be secure against unreasonable searches and seizures and is 
implicit in the court’s decisions taken  under article I, section 22 that construe and 
apply the right of privacy.

Based on the use of the term  in article I, section 14, presumably the court’s test of 
reasonableness would consider w hether the government purpose in regulating 
possession and bearing of arms would be justifiable.

JB Q lm b 
91-11 l.lm b
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HOUSE CS FOR SENATE JO IN T  RESOLUTION NO. 1 (STATE AFFAIRS)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): SENATORS RODEY, Fischer, Halford, Sturgulewski, Shultz, Frank, Menard, Jones

REPRESENTATIVE Zawacki

A RESOLUTION

1 Proposing an amendment to the C onstitution of the State of Alaska relating to the

2 individual right to keep and bear arm s.

3 BE IT RESOLVED BY TH E LEG ISLA TU RE OF TH E STATE OF ALASKA:

4 * Section 1. Article I, sec. 19, Constitution o f the State of Alaska, is amended to read:

5 SECTION 19. RIGHT TO K E E P  AND BEAR ARMS. A well-regulated militia being

6 necessary to the security of a free state, the right of the people to keep and bear arms shall not

7 be denied. The individual right to keep and  bear arm s shall not be unreasonably  infringed

8 bv the State o r a political subdivision of the S tate .

9 * Sec. 2. The amendment proposed by this resolution shall be placed before the voters of the state

10 at the next general election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and

11 the election laws of the state.

- 1 - HCS SJR l(STA)
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POSITION PAPER

S JR x
P r o p o s in g  an  Amendment t o  t h e  C o n s t i t u t i o n . . .  

R e l a t i n g  t o  t h e  I n d i v i d u a l  R ig h t  t o  K eep a n d  B e a r  Arms

T he D e p a r tm e n t  o f  E d u c a t io n  o p p o s e s  SJR 1 a s  i t  i s  p r e s e n t l y  
w r i t t e n  b e c a u s e  i t  w o u ld  p r e v e n t  t h e  s t a t e  a n d  i t s  p o l i t i c a l  
s u b d i v i s i o n s  fro m  e x e r c i s i n g  c o n t r o l  g o v e r n i n g  t h e  r i g h t  o f  
s t u d e n t s  a n d  o t h e r s  t o  p o s s e s s  f i r e a r m s  on s c h o o l  g r o u n d s .  T h is  
a c t i o n  h a s  b e e n  t a k e n  i n  a t  l e a s t  o n e  com m u n ity  i n  A l a s k a .  T he  
A n c h o r a g e  M u n ic ip a l  A ss e m b ly  b a n n e d  g u n s  fro m  s c h o o l s  b e c a u s e  o f  
tw o  i n c i d e n t s  w h e r e  s t u d e n t s  b r o u g h t  lo a d e d  h an d  g u n s  o n t o  s c h o o l  
g r o u n d s .  We b e l i e v e  i t  i s  a b s o l u t e l y  e s s e n t i a l  t h a t  t h e  s t a t e  an d  
c o m m u n it ie s  c o n t i n u e  t o  h a v e  t h e  a u t h o r i t y  t o  p r o h i b i t  f i r e a r m s  o n  
s c h o o l  g r o u n d s  t o  a s s u r e  t h e  s a f e t y  o f  t e a c h e r s  a n d  s t u d e n t s .

T h e r e f o r e ,  t h e  B o a rd  a n d  D e p a r tm e n t o f  E d u c a t io n  o p p o s e  t h e  p r e s e n t  
la n g u a g e  o f  SJR 1 , an d  recom m end s t h a t  p a s s a g e  b e  o p p o s e d  u n l e s s  
t h e  s t a t e  a n d  m u n i c i p a l i t i e s  b e  a s s u r e d  t h e  r i g h t  t o  r e g u l a t e ,  a t  
t h e  l e a s t ,  t h e  p o s s e s s i o n  o f  f i r e a r m s  on  s c h o o l  g r o u n d s .

D a te

06 MLH
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KENAI POLICE DEPT.
I n r SOUTH WILLOW ST., KENAf, ALASKA 99611 

TELEPHONE 283-7879

A p r i l  1 9 , 1991 . T * A n s  m
TO: KYhke. —

DEFT.

T T A L m e m o

•T-7*-------
f n o M : ( i h w i r  phhm p.

^  - FAX *Pojl-lt tyarx)llxKkn»ini|uliTi#mo 7571  '--The H o n o ra b le  M ike N avarre  
A la sk a  S t a t e  L e g i s l a t u r e  
P . o .  Box V 
J u n ea u , AK 9 9 811

D ear R e p r e s e n t a t iv e  N avarre:

I  am r e q u e s t in g  y o u r  su p p o r t  in  am ending HJR l  o r  SJR 1 s h o u ld  th e y  
come t o  t h e  H ouse f l o o r  f o r  a v o t e .  W hile  I  d o  n o t  b e l i e v e  t h e  
C o n s t i t u t io n  n e e d s  t o  b e  ch an ged , I  can  u n d e r s ta n d  why p r o p o n e n ts  
o f  HJR 1 w ant t o  c l a r i f y  th e  r i g h t  o f  t h e  i n d i v i d u a l  v e r s u s  t h e  
c o l l e c t i v e  r i g h t  i n  t h e  c o n s t i t u t i o n .  The am ended HJR 1 w o u ld  r e a d  
a s  f o l l o w s :

"The in d i v i d u a l  r i g h t  t o  k eep  and b ea r  arm s s h a l l  n o t  b e  
u n r e a s o n a b ly  d e n ie d  o r  in f r in g e d  by t h e  S t a t e  o r  a 
p o l i t i c a l  s u b d iv i s io n  o f  t h e  s t a t e . ”

The p r o p o se d  amendment w ould  h o p e f u l ly  p r o t e c t  o u r  p r e s e n t  f ir e a r m s  
r e g u la t o r y  s t a t u t e s  from  s u c c e s s f u l  c h a l le n g e  i f  t h e  C o n s t i t u t io n  
w ere  t o  b e  c h a n g e d . I  h ave  h eard  no c o m p la in t ,  e v e n  from  t h e  
s t r o n g e s t  p r o p o n e n t o f  HJR 1/SJR  l ,  t h a t  ou r p r e s e n t  S t a t e  S t a t u t e s  
a r e  o n e r o u s  o r  u n d u ly  i n t e r f e r e  w ith  t h e  r i g h t s  o f  t h e  i n d i v i d u a l .

I f  t h e  r e s o l u t i o n s  a r e  p a s s e d  w ith o u t  amendment, i t  i s  q u e s t i o n a b l e  
w h e th e r  p r e s e n t  s t a t u t e s  ( p o s s e s s io n  w h i le  i n t o x i c a t e d ,  p o s s e s s i o n  
on a l i c e n s e d  p r e m is e s ,  c a r r y in g  c o n c e a le d  w eap on , e t c . )  w i l l  b e  
fo u n d  c o n s t i t u t i o n a l .  In  any c a s e  i t  w ould  c a u s e  c o n s id e r a b le  
e x p e n s e  and u n n e c e s s a r y  l i t i g a t i o n  on ea ch  s t a t u t e .

I n s e r t io n *  o f  t h e  word u n rea so n a b ly  p u ts  t h i s  C o n s t i t u t i o n a l  
p r o t e c t i o n  on  th e  sam e l e v e l  a s  t h a t  o f  th e  r i g h t  t o  b e  s e c u r e  from  
u n r e a s o n a b le  s e r v i c e s  and s e i z u r e s .  The b u rd en  w i l l  s t i l l  b e  on  
t h e  g overn m en t t o  show t h a t  f ir e a r m s  r e g u l a t i o n s  a r e  n o t  
u n r e a s o n a b le .  H ow ever, i t  w ould n o t  r e s u l t  i n  an  in su r m o u n ta b le  
b u rd en  t h a t  c a n n o t  b e  overcom e in  th e  i n t e r e s t  o f  p u b l i c  s a f e t y .
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I  w ou ld  r e q u e s t  t h a t  you  r e s i s t  th e  l o c a l  p r e -e m p tio n  argum ent o f  
eom« a d v o c a t e s .  I f  a d o p ted  t h i s  c o u ld  becom e a  tw o -e d g e d  sw o rd . 
I f  t h e  s t a t e  w e r e  t o  p re -em p t a l l  l o c a l  f ir e a r m s  r e g u l a t i o n s ,  'th e  
u l t im a t e  lo o c r  c o u ld  b e s m a ll  com m u n ities and r u r a l  a r e a s .  As t h e  
n e e d s  o f  A n c h o r a g e , F a ir b a n k s , and Juneau a r e  d i c t a t e d  in  t h e  
f u t u r e ,  s o  w ou ld  S t a t e  S t a t u t e  b eca u se  o f  t h e i r  p o l i t i c a l  p ow er. 
T h e se  a t t e m p ts  t o  r e s o l v e  t h e i r  l o c a l  p ro b lem s w ou ld  becom e s t a t e  
la w  arid b r o a d ly  a p p ly  t o  a r e a s  w ith o u t  t h e  p ro b lem s th e y  a r e  t r y in g  
t o  a d d r e s s .

Y our c o n s id e r a t i o n  o f  t h e s e  th o u g h ts  and su p p o r t  f o r  an amended 
HJR 1 and SJR 1 i s  a p p r e c ia te d .

V ery  t r u l y  y o u r s ,

C h ie f

R A R /e lr



House State Affairs Committee 
Representative Gene Kubina, Chair

DATE: May 17, 1991 PLACE: C a p i t o l ,  Room 102

SUBJECT OF MEET1KJ:

HJR 1 - R e l a t i n g  t o  R i g h t  t o  K e e p  and  B e a r  
Arms

SJR 1 - R e l a t i n g  t o  R i g h t  t o  K e e p  and  B e a r  
Arms .. . .
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House State Affairs Committee 
Representative Gene Kubina, Chair

DATE: May 17, 1991 PLAGE: C a p i t o l ,  Room 102

SUBJECT OF MEETIK'j:
HB 251 - R e l a t i n g  t o  D e b t  R e t i r e m e n t  F und

HB 252 - R e l a t i n g  t o  A p p r o p :  D e b t  R e t i r e m e n t  
F u nd

SB 44 - R e l a t i n g  t o  C o n s t r u c t i o n  a n d  O p e r a t i o n

NAME REPRESENTING BUSINESS/PERSONAL MAILING ADDRESS ZIP
DO YOU WANT WHAT SUBJECT/ 
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