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A l a s k a  S t a t e  L e g i s l a t u r e

3111 C S tree t, Suite 150 
A nchorage, Alaska 99503 

(907)561-2038

S e n a t o r  D r u e  P e a r c e
D is tr ic t G

During  Session: 
P.O . Box V 

Juneau , Alaska 99811 
(907) 465-4993

MEMORANDUM

TO:

FROM:

DATE:

RE:

Representative Gene Kubina, chair 
House State Affairs Committee

Senator Drue Pearce

M a y  13, 1991

CSSB 70 (FIN), Taxation by municipalities of certain
property of governmental entities

CSSB 70 (FIN) would allow taxation of real property acquired by 
state and federal agencies through foreclosure or deed in lieu of 
foreclosure and retained for investment purposes.

This legislation was requested by the Alaska Municipal League. 
Millions of dollars j f  assessed value are being removed from 
assessment rolls across the state by certain governmental 
agencies which have foreclosed on property in which they have a 
security interest.

Some state agencies, like Alaska Industrial Development and 
Export Authority (AIDEA), the Public Employees Retirement System 
(PERS) and the Teachers Retirement System (TRS), have been 
exempted from taxation by the statutes which created the agency, 
while others, like the Alaska Housing Finance Corporation (AHFC) 
pay local property taxes.

Inequities have been created since these exempt properties bear 
no tax burden but receive the same services they did while in 
private ownership. CSSB 70 (FIN) will correct these inequities 
and will give municipalities the revenue to which they are 
entitled for the services they supply (i.e. roads, utilities, 
police and fire p r o t e c t i o n ) .

CSSB 70 (FIN) extends to federal properties similarly held and 
not otherwise exempt from taxation by the provisions of federal 
law. Currently, several large federal agencies, such as the 
Federal Deposit Insurance Corporation (FDIC), Federal Savings and



Loan Insurance Corporation (FSLIC), Housing and Urban Development 
(HUD), and Veterans Administration (VA), pay municipalities taxes 
for property which they have taken title to under a foreclosure 
proceeding. Farm Home Administration (FmHA) feel they are 
exempted by our statutes. CSSB 70 (FIN) would clarify this and 
Farm Home Administration would be required to pay taxes on their 
foreclosed property if this legislation is passed.

In the Senate Community & Regional Affairs Committee an amendment 
was adopted to provide that municipal real property located 
outside the municipality is taxable by another municipality.
This amendment (page 2, line 8 through line 11) was adopted as 
part of the Alaska Municipal League 1991 Municipal Platform.

A concern was raised that the real property tax base in a number 
of municipalities could be eroded by the ownership and 
acquisition of real property by municipalities located outside 
the city or borough required to provide services. The host 
municipality providing services such as roads, utilities, and 
police and fire protection for these properties will need a 
stable tax base in order to provide these services particularly 
as state revenues decline.

Without this limited exception to municipal tax immunity, real 
property which would otherwise be taxed would continue to be 
exempt from taxes even though the outside municipality owning the 
real property has no governmental responsibilities or obligations 
to the citizens of the municipality required to provide services.

It makes evident that real property owned by a city is not 
taxable by a borough when it is owned by a city in that borough.

CSSB 70 (FIN) is supported by the Municipality of Anchorage and 
the Alaska Association of Assessing Officers. Letters of support 
are included in your packet.

I urge your support for CSSB 70 (FIN).

Thank you.

DP:tej
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A fjr ii . 2 6 , 19 9 1

POSITION PAPER

RE: CS for Senate Bill 70 (Fin)

SPONSOR: Senator Pearce

Program Effects

Section one of the bill provides for property which is retained 
by the State for investment purposes to become taxable by 
municipal governments. Section one also makes it clear in 
state law that federal property which is taxable under federal 
law is taxable as well under Alaska Statutes.

The proposed amendment to the bill (7-LS0420A.1 Cook) provides 
for property which is owned by one municipality, but is located 
in another, to become taxable. The amendment precludes 
taxation by a borough of property which is located within its 
jurisdiction and is owned by a city within the borough. Within 
boroughs, however, property belonging to one city and located 
in another, would become taxable by the city within which it is 
located.

Taking Fairbanks North Star Borough as an example of this:

If the City of North Pole owned property which were located in 
the City of Fairbanks, the Fairbanks North Star Borough would 
not be allowed to levy a tax against the property because the 
property would be "located within a borough and owned by a city 
within that borough." That feature of the amendment would not 
alter existing law. At the present time, no borough levies
property taxes against property owned by a city which is
located within that borough.

On the other hand, using the same example, any property tax 
rate levied by the City of Fairbanks would be levied against
the property owned by the City of North Pole because "municipal
real property located outside the municipality is taxable by 
another municipality." In this example, the real property of 
the City of North Pole is located outside of North Pole and is 
taxable by the City of Fairbanks. •

Z1-P1LH «w '••CVfii'H o.ioor U v C 3



Position Paper - CS SB 70 
. A p r i l  2 6 ,  1 9 9 1  
Page Two

Comments

The primary reason publicly owned property is typically 
exempted from property taxation is because the property 
normally belongs to the people who pay for the provision of 
municipal services to the property, and who would receive the 
payment of tax revenues from a levy against the property. In 
other words, in a case were property is owned by and located in 
the same municipality, all residents of the municipality would 
be the taxpayers, the service providers, and the recipients of 
the resulting revenues. Clearly, it would simply be a waste of 
time and money to levy against and collect property taxes from 
such property.

In the case addressed by the amendment, however, there are two 
distinctly separate groups of people involved. In the example 
cited above, the people of the City of North Pole receive 
services such as police protection, etc. for their property 
which is located in the City of Fairbanks. The people of the 
City of Fairbanks pay for and provide those services to the 
property owned by North Pole. The proposed - amendment would 
provide for the people of North Pole to reimburse the City of 
Fairbanks through property taxation for the services provided 
to.the North Pole property.

The Department supports the passage of Committee Substitute for 
Senate Bill 70. Whenever practical, the Department believes 
municipal services provided to property and to people should be 
paid for by the recipients of the services. Committee 
Substitute Senate Bill 70 directly addresses that concept.

L J L ,
Edgar Blatchford, Commissioner
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Municipality 
of

A n c h o r a g e

P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4431

TO M  F IN K . 
M A Y O R

OFFICE OF THE MAYOR

March 13, 1991

The Honorable Drue Pearce 
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, A K  99811

Re: CSSB70

Dear Senator Pearce:

The Municipality of Anchorage supports the passage of C S S B 7 0 . 
This bill makes certain properties of state agencies taxable 
if they are obtained through foreclosure and held by the 
agencies as investments. The bill also provides for taxation 
of property held by federal agencies if taxation is allowed by 
federal law. It is our understanding that there is at least 
one federal agency which has refused to pay property taxes due 
to language contained in our state statutes even though federal 
law permits taxation.

The bill also provides that property owned by one municipality 
located within another municipality is taxable. All of the 
properties covered by this bill utilize services provided by 
the host municipality and should not be given a competitive 
edge over the private sector by being exempt from property 
taxes.

The Municipality of Anchorage does not support the exclusion 
of the Teachers Retirement System nor the Public Employees 
Retirement System from this bill. If these two retirement 
systems wish to make investments within municipalities, they 
should be prepared to bear the cost of doing business as does 
the private sector. Property taxes are typical expenses in the 
normal business environment.

Thank you for your assistance in this matter. Please feel free 
to contact me if you have any questions regarding this issue.

S i n c e r e l y ,

t



STEVE COWPER, GOVERNOR 

R E P L Y  TO:

□ 1031 W 4th AVENUE  
SU ITE  200
ANCHORAGE , ALASKA 99501-1994 
PHONE: (907) 276-3550

□ 1st NATIONAL C EN TER  
100 CUSHM AN  ST.
SU ITE  400
FA IRBANKS , ALASKA 99701-4679

□ P .O . BOX  K- STA TE  CAPITOL 
JUNEAU , ALASKA 99811-0300 
PHONE: (907) 465-3600

December 5, 1990

The Honorable Ronald Larson 
Alaska State Legislature 
House of Representatives 
P.O. Box V 
Juneau, AK 99811

Re: Attorney General's file // 663-91-0223

Dear Representative Larson:

This is to acknowledge receipt of your opinion request. 
We have assigned the request to Marjorie Odland and titled our 
file "Taxability of FmHA properties held for resales." Please 
refer to the file number listed above if you need to contact the 
attorney regarding this request.

Sincerely,

Donna 
Case Management
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9 « u lo n  Addr«»s: 
STATE CAPITOL DUILOINO 

BOX V 
JUNEAU. ALASKA 99811 

(907) 465 3727

InUilm Addi«»:
BOX J ]  

PALMER. ALASKA 99043 
(007) 745 38JD ■ P ilnur 
(007) 379 B42B • Wa iIIIi

fteprctfcntatfbc ftonalto H. Hatton
JB istric l IGjBl

N ov em b er 29,1990

D o u g las  B. D aily , A tto rn e y  G en e ra l 
P O B o x K
Ju n e a u , A lask a  99811 

D ea r M r. D aily:

A q u e s tio n  h as  a r ise n  re g a rd in g  th e  lo ca l tax ab ility  o f  p ro p e r ly  h e ld  b y  the fed e ra l F arm ers 
H o m e A d m in is tra tio n  (Fm H A ). A t le a s t tw o local g o v e rn m en ts  a sse rt th a t Fm H A  p ro p e rty , 
w h ich  rev e rts  b ack  to  the fe d e ra l g o v e rn m e n t d u e  to fo rec lo su re  or o th e rw ise , is taxab le  w h ile  
it is h e ld  b y  th e  fe d e ra l g o v e rn m e n t p r io r  to  resa le . C o n v erse ly , th e  fed e ra l g o v e rn m e n t c la im s 
th a t AS 29.45.030 ex em p ts  th e  F m H A  fro m  taxation  n o tw ith s ta n d in g  th e  last sen ten ce  of 
A la sk a  S ta te  C o n s titu tio n , A rtic le  IX, S ec tio n  4, an d  A rtic le  X II, S ec tio n  9.

I h av e  a ttach ed  a se rie s  o f  co rre sp o n d en ce  fro m  various local g o v e rn m en ts  an d  the U .S. 
D e p a rtm e n t o f  A g ricu ltu re  w h ich  o u tlin e  the p o sitio n s on  this issu e .

T lease p ro v id e  m e w ith  a leg a l o p in io n  as to th e  tax ab ility  o f  F m H A  p ro p e rtie s  h e ld  b y  the  
agency  fo r  re sa le . I  w o u ld  a p p re c ia te  y o u r  re sp o n se  w ith in  30 d ay s  o f the  d a te  of th is  le tter. 
P lease call i f  y o u  h av e  an y  q u e s tio n s  o r  re q u ire  an y  fu r th e r  in fo rm atio n .

State Representative

enclosures

i&tate Hegi'Sla

i
V



November 28, 1989 letter
To: Douglas B. Bailey
Re: Local Taxation of FmHA Property

IN D E X ._TQ, A TTA CH ME N T ?

1. November 6, 1990 letter of Timothy J. Binder (U.S. 
Dept/Agriculture) re: local taxation of FmHA 
p r o p e r t y .

2. November 6, 1989 memorandum of Mary K. Osowski 
(Community Development Division) re: taxation of 
SFH inventory in Alaska.

3. October 6, 1989 letter of Michael Gatti 
(Matanuska-Susitna Borough) re: taxation of FmHA
property.

4. July 24, 1989 letter of Michael E. Trow (U.S. 
Dept/Agriculture) re: local taxation of FmHA
property.

5 May 31, 1989 letter of Michael E. Trow (U.S.
Dept/Agriculture) re: local taxation of FmHA
p r o p e r t y .

6. May 23, 1989 letter of Michael Gatti
(Matanuska-Susitna Borough) re: local taxation of 
FmHA property.

7. May 8, 1989 letter of Wayne Haerer, Jr. (Kenai
Peninsula Borough) re: placement of FmHA
properties on 1989 assessment roll.

8. May 20, 1988 memorandum of Roger E. Willis (U.S.
Dept/Agriculture) re: payment of real property
taxes FmHA Instruction 1955-B.

9. May 10, 1988 memorandum of Michael E. Trow re:
payment of real property taxes - Alaska, FmHA 
Instruction 1955-B.

10. May 2, 1988 Memorandum of Kristine A. Schmidt
(Kenai Peninsula Borough) re: tax exemption of
FmHA.

11. November 19, 1987 memorandum of Kristine A.
Schmidt re: tax status of property owned by
certain federal and state loan agencies.

12. May 5, 1987 memorandum of Deborah Vogt, Asst. AG
re: tax-exempt status of state foreclosed upon
p r o p e r t i e s .
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United States 
\ijL fji Depanment ol - 

Agriculture

Olfice ol
General
Counsel

1734 Federal Building 
1220 S.W. Third Avenue 
Portland, Oregon 97204 
(503) 326-3115 (FTS 423) 
(FAX) 326/423-3007

November 6, 1990

Michael Gatti 
Borough Attorney 
Matanuska-Susitna Borough 
P. O. Box 1608 
Palmer, Alaska 99645-1606

RE: Local Taxation of Faraara Horn* Administration Property

Dear tlr. Gatti:

Back in October I contacted the Matanuska-Susitna Borough Assessment 
Office (Borough) concerning the assessment of taxes on property held by 
FmHA. They said that they would be talking with you about this matter. 
Since I have heard nothing back, I have taken the liberty to write to 
you directly. I understand that you have been involved in this matter, 
having written at least one letter to Michael E. Trow detailing your 
position on this matter.

Since that time, this office has 3ent the question back to our 
Washington, D.C. office to obtain an independent view of the subject.
The Washington, D.C. office has stated that under the present law, FmHA 
is not authorized to pay taxes assessed by the Borough in Alaska. As I 
understand the present situation, FmHA, upon such advise, has refused to 
pay such taxes. The Borough has continued to issue assessment notices 
relating to taxes assessed for periods during which FmHA held title to 
the real property. This has caused some degree of consternation to 
purchasers of FmHA property.

Under the Supremacy Clause of the Federal Constitution, the United 
States is immune from taxes imposed by State or local authorities. 
M c C 'j l lc c h  v. M a ry la n d ,  4 Whet. 316 (1819); See M i n n e a p o l is  S t a r  v. 
M in n e so ta  Comm, o f  R e v . ,  460 U.S. 575, 589 n. 12 (1983) ("[t]he
Supremacy Clause has prohibited . . . any direct taxation of the Federal 
Government."). This immunity may be waived by Congress but any such 
waiver must be "narrowly construed because it defeats the immunity 
shielding the federal government." N a t i o n a l  R. R.  P a sse n g e r  Corp. v. Pa.
P . U . C . ,  848 F.2d 436, 439 (3rd Cir. 1988), c e r t ,  d e n ie d   U.S. ,
102 L .Ed.2d 220 (October 11, 1988). Accordingly, the first question to 
be answered is whether and to what extent Congress has waived the 
sovereign immunity of the United States. The answer to this question 
must be narrowly construed against such waiver.

In 1977, Congress passed a provision which waived the Federal sovereign 
immunity from State and local taxes for certain property held by FmHA.
42 U.S.C. 1490h. However, in accordance with the narrow construction 
given to such statutes, this statute has been interpreted to grant 
authority to States and local governments to tax rural housing projects, 
but it does not, by itself, impose taxes. Dawson v. C h i l d s ,  665 F.2d
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N o v e m b e r  6 ,  1 9 9 0
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705, 711 (5th Cir. 1982) . One must look to State lav/ to determine 
whether the property, in fact, is subject to taxes.

I note that in your letter on this subject, you distinguish the Dawson 
case and conclude that our reading of the case was in error. However, I 
note that our reading of the case is identical to that given to the case 
by the Court of Appeals for the Seventh Circuit. U n i t e d  S ta te s  v.
County of Cook, 111., 725 F.2d 1128, 1131 (7th Cir. 1984) . The Court, 
in that case, interpreting a different statutory waiver of tax immunity, 
followed the rationale of the Dawson case, in holding that the statute 
did not supersede a state law prohibiting such taxation. The applicable 
statute in that case stated: "With respect to any interest in real 
property acquired under the provisions of this section, the same shall 
be subject to State and local taxes until title to the same shall pass 
to the Government of the Uniced States." 40 U.S.C. 602a(d). The 
Defendants argued that this provision superseded a State law which 
exempted such property from taxation. The Court rejected this argument, 
stating:

Section 602a (e) (sic) opens United States property to 
taxation, but it does not r e q u i r e  local taxation of United 
States property. If the state of Illinois statutorily exempts 
from local taxes property being acquired under purchase 
contract by the United States, then the United States is 
certainly entitled to take advantage of that exemption.

(Emphasis in the original.)

Based upon the above opinions, it is my view that the Congressional 
waiver of sovereign immunity does nothing more than open the Government 
property to taxation. One must look to the applicable State law to 
determine whether Government property, indeed, is subject to local 
t a x e s .

The appliciible State law begins with the Constit- 'na' rovisxon found 
in Article IX, Section 4. That provision provide .he valid
existing exemptions are retained "unless otherwise p ued by law."
You raised an argument that the Federal statute is other "law" for 
purposes of this provision. However, the Federal statute does not 
purport to address the matter of State exemptions. Nowhere in that 
statute is there any intimation that Congress intervied to waive a valid 
exemption provided by Alaska law. The Federal statute addresses the 
issue of sovereign immunity, not State exemptions. See County of Cook, 
s u p ra . Thus, although sovereign immunity has been waived, the question 
remains as to whether the State has chosen to tax such property.

The answer to this question is "no." Like Texas in the Fifth Circuit 
opinion and Illinois in the Seventh Circuit opinion, the State of Alaska 
has enacted a law granting immunity from taxes to property held by the 
Federal Government. AS 29.45.030(a)(1). That statute provides in 
relevant part: "The following property is exempt from general taxation: 
(1) municipal, state, or federally owned property . . . "  I have been 
unable to find any State law waiving this exemption. Under the rule of 
the above opinions, this State law effectively bars local governments 
from taxing Federal property, notwithstanding the existence of a Federal
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statute making such property subject to taxation. (I note that there is 
an explicit State statute that makes property held by the Alaska Housing 
Finance Corporation subject to local taxation. AS 18.56.190.)

For the above reasons, would it be possible for you to revisit this 
issue. I would be happy to discuss the matter with you over the 
telephone. Or would it be possible for you to request an opinion from 
the State Attorney General's Office. I know that this issue has wider 
implications than your Borough, although it is your Borough that has 
continued to hold a view divergent from that of the FmHA.

I am concerned because it appears to me that the people we are 
attempting to help are being caught in the middle of this matter. FmHA 
borrowers often lack the resources to pay for the back taxes assessed 
against their property. I do not believe tnac tney should be the ones 
who are required to bear the burden of resolving this matter. Yet, the 
taxes are being assessed against them because the United States does not 
believe it has the authority to pay such taxes under the present law. 
Since the dispute, if there is one, is between the United States and the 
Borough, it seems that we are the parties who should bear the burden of 
resolving the dispute.

In any event, I am looking forward to your reply. If I can be of any 
assistance to you in this matter, please contact me at the number listed 
a b o v e .

Sincerely,

ARNO REIFENBERG 
Regional Attorney

/ //* ^

Timothy J. Binder 
Attorney

TJB/jc
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Our Ref: LEG 5-2-1

TO: Ronnie O. Tharrington 
Assistant Administrator - Housing 
Farmers Home Administration

FROM: Mary K. Osowsk/i, Attorney
Community Development Division

SUBJECT: Taxation of SFF! Inventory in Alaska

We have reviewed your October 24, 1989 memorandum and its attachments on 
the above-captioned subject and have also spoken to Michael Trow In our Portland 
0(*C office. We agree with the position of our Portland office that the Matanuska- 
Susitna Borough has no authority to impose property taxes on FmHA SFH inventory 
property. While § S28 of Title V of the Housing Act of 1949 waives the Federal 
Government’s sovereign immunity from taxation of FmHA housing property in its 
possession, this waiver is not an unconditional one. It is conditional and the condition 
that applies here is the statement that the property shall be subject to State and local 
taxation "in the same manner and to the same extent as other property is taxed." 
Therefore, for example, if a State law exempts Federally owned property from taxation, 
our position has been that § 528 does not operate to negate or override this exemption.

Section 29.45.030(a)(1) of the Alaska Statutes clearly exempts Federally owned 
property from general taxation. Neither we nor our Portland office read the somewhat 
confusing language in Article IX, g 4 of the Alaska Constitution1 as changing the 
meaning of § 29.45.030(a)(1) or somehow affecting (as the Borough’s attorney contends; 
the conditional waiver in 5 528 of Title V of the Housing Act of 1949.

Your memorandum asked us to inform you of what course we thought prudent 
for FmHA to follow in this matter. Apparently the Borough’s attorney has threatened 
to bring a declaratory judgment action against FmHA if it continues to refuse to pay 
property taxes on its housing inventory properties. Your memorandum indicates that

1 The last sentence of this section states that "(alii valid existing exemptions shall 
be retained until otherwise provided by law." Our Portland office’s October 13, 1989 
memorandum to Darwin Betts points out that this language is not self-executing and that 
§ 29.45.030(a)'!) of the Alaska Statutes in fact do* daradvnj 1 property
from general taxation. || yf (•?.
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)ur Portland office questions whether such an action could be successfully defended. 
Actually they are worried about the situation in which the Borough would not sue but 
would instead start to file tax liens against the property, forcing FmHA to sue to stop 
the practice. They wondered whether the United States Attorney’s office would he 
willing to file such a suit. Nonetheless, we cannot advise FmHA to pay taxes under the 
circumstances In this m atter because of the language in § 528 and the Alaska statute. 
We do wonder, however, why the Borough’s attorney did not seek an Alaska Attorney 
General’s opinion on the Issue, especially on the effect of the Alaska Constitutional 
provision. While FmHA cannot ask for such an opinion Itself, we know that in other 
situations FmHA has asked a sympathetic party such as a State legislator to request such 
an opinion. We suggest that avenue be explored here because, If the Alaska Attorney 
General agrees with our position, then the Borough’s taxation efforts should cease and 
a lawsuit will have been avoided.

If you have any questions about this memorandum, please call me on 447-5220.

cc: Arno Reifenberg, Associate R/A, Purtland, Oregon Attn: Michuel Trow 

Note to Reifenberg: Nice job done on the research memos on this issue

OG';:CD:MKOSOWSKI:ll/3/89:CD-95:Ak.Tax:5.0-A



Matanuska-Susitna Borough
P.O. BOX 1608, PALMER, ALASKA 99645-1608 • PHONE 745-9680 

BOROUGH ATTORNEY'S OFFICE

October 6, 1989

Michael E. Trow, Attorney 
U.S. Dept. of Agriculture 
Office of General Counsel 
1734 Federal Building 
1220 S.W. Third Avenue 
Portland, Oregon 97204

RE: Taxation of Farmers Home Administration Property

During the assessment cycle for fiscal year 1989/1990, the 
question of taxation of Farmers Home Administration (FmHA) 
property has been raised. Previously such property was omitted 
from the Borough tax rolls for an indiscernible reason. On May 
20, 1988 a memorandum from the United States Department of
Agriculture, Farmers Home Administration, Roger E. Willis, State 
Director, asserts that property held by FmHA is not taxable.
Director Willis' conclusion is based upon a May 10, 1988 legal 
memorandum from attorney, Michael E. Trow of the Office of 
General Counsel for the U.S. Department of Agriculture. In that 
memorandum Mr. Trow concludes that AS 29.45.030(a)(1) does not 
pre-empt 42 U.S.C. §1490h waiving F m H A 1s sovereign immunity frcm 
taxation. (The memo incorrectly cites the federal statute as 
§1491h.) It is my understanding chat the FmHA holds approximate­
ly 90 properties in the Borough for a total assessed valuation of 
S3,486,500 which equals approximately 323,952 of real property
tax revenue for fiscal year 1989 at a mill rate of 6.87 and
S 3 2 ,075 of real property tax revenue for fiscal year 1990 at a 
mill levy of 9.2.

ANALYSIS

A general rule of law associated with the taxation of 
property agencies and instrumentalities of the United States 
government is that in the absence of a Congressional waiver of 
sovereign immunity, there is immunity from state and local 
taxation of these areas. 70 Am.Jur.2d, S-tate and Local Taxation. 
§221. In determining whether there is any governmental tax
immunity for an agency or instrumentality of the federal govern­
ment, one court has pointed out that:

In considering the immunity of federal 
instrumentalities from state taxation, two factors may
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be of importance which are lacking in the case of 
claimed immunity of state instrumentalities from 
federal taxation. Since the acts of Congress 
constitutional powers are supreme, the validity of
state taxation of federal instrumentalities must depend 
(a) on the power of Congress to create the
instrumentality and (b) its intent to protect it from 
state taxation. Helverina v. Gerhardt. 304 U.S. 405,
82 L.Ed. 1427, 58 S.Ct. 969, Rehearing denied 305 U.S.
669, 83 L.Ed. 434, 59 Sup.Ct. 56. 19___ .

Even though the instant case deals with local government
taxation of property held by an agency of the federal government 
by analogy, the same principle expressed in the foregoing case 
should apply.

With respect to the first prong of the test annunciated
above, clearly Congress has the power to create the Farmers Home 
Administration. The second prong of the test, that is Congress' 
intent to protect Farmers Home Administration from state taxation 
may be determined from the provisions of 42 U.S-C. §1490h which 
provides for the taxation of Farmers Home Administration-held 
property. It provides:

All property subject to a lien held by the United 
States or the title to which is acquired or held by the 
Secretary under this title other than property used for 
administrative purposes shall be subject to taxation by 
a state. Commonwealth, territory, possession, district, 
and local political subdivisions in the same manner and 
to the same extent as other property is taxed: Provid­
ed, that no tax shall be imposed or collected on or 
with respect to any instrument if the tax is based on—

(1) the value of any notes or mortgages or other 
lien instruments held by or transferred to the Secre­
tary?

(2) any notes or lien instruments administered 
under this title which are made, assigned, or held by a
person otherwise liable for such tax; or

(3) the value of any property conveyed or trans­
ferred to the Secretary, whether as a tax on the
instrument, the privilege of conveying or transferring, 
or the recordation thereof; nor shall the failure to 
pay or collect any such tax be a ground for refusal to 
record or file such instruments, or for failure to 
impart notice, or prevent the enforcement of its
provisions in any state or federal court.
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The preamble to 42 U.S.C. 1490h provides that all Farmers Home 
property is subject to taxation by a state or political subdivi­
sion in the same manner and to the same extent as other property 
is taxed. There are three exceptions to the general rule, all of 
which apparently are concerned with the taxation of the value of 
any notes or mortgages or lien instruments held or assigned to 
the Secretary or the value of any property conveyed or trans­
ferred to the Secretary, whether a tax on the instrument, the 
privilege of conveying or transferring or the recordation there­
of. It is important to note that the exceptions are based on the 
value of any property conveyed or transferred to the Secretary 
and not the property itself. The plain meaning of the phrase 
"value of any property" means that proceeds generated from the 
conveyance or transfer of the property to the Secretary are not 
taxable. This phrase does not exempt from taxation the property 
itself, whether held by a private individual or FmHA.

The waiver of intergovernmental tax immunity set forth in 42 
U.S.C. §1490h means exactly what it says. FmHA property is 
taxable but the monetary value derived therefrom is not.

THE DOCTRINE OF PRE-EMPTION IS IRRELEVANT TO THE QUESTION 
OF EXPRESSED CONGRESSIONAL WAIVER OF SOVEREIGN IMMUNITY 

FROM TAXATION OF FmHA PROPERTY

AS 29.45.030(a) provides the following property is exempt 
from general taxation:

1. Municipal, state or federally-owned property, 
except that a private leasehold interest, or other 
interest in the property is taxable to the extent of 
the Interest.

The enabling authority for AS 29.45.030(a) is set forth in Alaska 
Constitution, Article IX, Sec. 4, Exemptions. This article 
p r o vides:

The real and personal property of the state or its 
political subdivision shall be exempt from taxation 
under conditions and exceptions which may be provided 
by law. All, or any portion of property used exclu­
sively for non-profit, religious, charitable, cemetery, 
or educational purposes, as defined by law, shall be 
exempt from taxation. Other exemptions of like or 
different kind may be granted by general law. All 
valid existing exemptions shall be retained unless 
orherwisp provided by l a w . (Emphasis added.)
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Article IX of the Alaska Constitution states that private 
leasehold interests and contracts or interest in land or property 
owned or held by the United States, the state, or its political 
subdivisions shall be taxable to the extent of those interests. 
The last sentence of Article IX, Sec. 4 provides that "all valid 
existing exemptions shall be retained until otherwise provided by 
lai£." The constitutional framers thus saw fit to authorize the 
waiver of governmental sovereign immunity from taxation if 
"otherwise provided by law." 42 U.S.C. §1490h waives sovereign 
immunity from local taxation of FmHA property since it is a 
statute which is "otherwise provided by law" and within the 
contemplation of the exception to the general exemption rule. 
This provision must be strictly construed against the property 
holder and in favor of the taxing authority. McKee v. Evans. 490 
P . 2d 1222 (1971). A federal statute is law as is a state statute 
or local ordinance. In other words, a law is a law whether it is 
federal, state or local law. 42 U.S.C. 1490h clearly provides 
that, within three narrowly crafted exceptions, FmHA property is 
taxable by a local government.

DAWSON V  CHILDS DOES NOT STAND FOR THE PROPOSITION EXPRESSED 
IN.THE. GENERAL COUNSEL'S. MEMORAN D UM.QE-MAY IQ., 1998

The General Counsel cites the case of Dawson v. Childs. 665 
F . 2d 705 (1982) for the proposition that 42 U.S.C. 1490 (h) does 
not pre-empt the general exemption from general taxation con­
tained in As 29.45.030(a). A close reading of Dawson clearly 
establishes that the General Counsel's conclusion is erroneous. 
In Dawson. FMHA acquired property it had made direct loans on 
through foreclosure or by a voluntary conveyance in lieu of 
foreclosure. The property remained in FmHA's inventory for 
awhile pending sale. In 1977 the FmHA conveyed the property to 
the Dawsons with a provision in the warranty deed related to the 
payment of taxes which effectively amounted to a contract whereby 
the government agreed to pay any taxes against the property 
during the time of its ownership, provided that the property was 
subject to Texas local statutes and taxes. The corollary to this 
proposition is that government would have no liability if the 
property were not subject to Texas local statutes. In October 
1977, Congress amended the Housing Act of 1949, 42 U.S.C. §1472 
et s e a ., waiving sovereign immunity from taxation on certain 
property, including Farmers Home Administration held property. 
42 U.S.C. 1490h. The amendment was retroactive to January 1, 
1977. The Dawsons tendered payment for a portion of the 1977 
property taxes when they owned the property. The local taxing 
authority refused the payment and demanded payment for the entire 
year as for tax year 1976 during which the United States
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possessed title. The court held that the amendments to 42 U.S.C. 
1471 s.£__ae g . did not take effect until January 1, 1977, there­
fore. sovereign immunity before chat date shielded the FmHA 
property from local taxation. The court further held that the 
Texas statutory exemption exempted "all property" from taxation. 
The Texas exemption cited in Dawson is substantially distlnguish- 

1 able from the Alaska exemption contained in As 29.45.030(a) and 
the express language of Article IX, Sec. 4 of the Alaska Consti­
tution authorizing exceptions to the exemption of federal proper­
ty from local taxation in its last sentence. FmHA property is 
therefore subject to Borough property taxes.

UNEQUAL .TREATMENT

The Borough disagrees with FmHA's position chat taxation of 
Farmers Home property results in unequal treatment. There are 
numerous examples of local taxation of state and federally held 
property within the state. FmHA property is subject to taxation 
just as other federally and state held property is subject. 
Alaska Constitution, Article IX, §1,4,5.

ESCAPED PROPERTY

In Municipality of Anchorage v. Alaska Distribution C o m pany. 
725 P.2d 692 (Alaska 1986), the Alaska Supreme Court held that 
public policy required all taxpayers to bear their fair share of 
taxes and thereby disallow windfalls due to the tax assessor's 
errors. This principle is known as the recapture of escaped 
property and it authorizes a municipality to seek back taxes on 
property that escaped taxation for up to six y e a r s . 
AS 09.10.120; AS 29.45.100(a); AS 29.45.110(a); AS 29.45.220; 
Municipality of Anchorage v. Alaska Distribution Company, s u p r a . 
Accordingly, the Borough Assessor may assess taxes against FmHA 
property that were not paid for the last six years.

CONCLUSION

For the reasons cited above, FmHA property is subject to 
real property taxation by the Matanuska-Susitna Borough. Even 
though the subject FmHA property is subject to taxation by the 
Borough, my client has authorized me to tender an offer to you to 
compromise a disputed claim. The Borough will forebear from 
filing a declaratory judgment action for delinquent taxes, 
penalties and interest, including the assessment of FmHA for six 
years of escaped property in exchange for FmHA tendering payment 
to the Borough for delinquent 1988 and 1989 taxes, penalty and
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Interest on the property. The 1988 and 1989 delinquent taxes, 
penalty and interest on the subject property are as follows:

la&SS. Interest Penalty

1983 $ 818.69 $ 57.57 $ 81.87

1989 $30,922.12 $102.22 $2,514.94

Please advise the Borough of your client's position on this 
matter within thirty days.

Sincerely,
MATANUSKA-SUSITNA BOROUGH

MICHA1 GATTI 
Borough Attorney

cc: Gary Lewis, Borough Assessor

MG:sah

5-092689-1
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M i c h a e l  G a t t i  
B o r o u g h  A t t o r n e y  
M a t a n u s k a - S u s i t n a  B o r o u g h  
P .  0 .  Box 1 606 
P a l m e r ,  A l a s k a  9 9 6 4 5 - 1 6 0 8

R E :  L o c a l  T a x a t i o n  o f  F a r me r s  Home A d m i n i s t r a t i o n  P r o p e r t y
De ar  Mr.  G a t t i :
P l e a s e  r e f e r  to my l e t t e r  o f  May 3 1 ,  1 9 6 9 .  Farmers Home 
A d m i n i s t r a t i o n  has e x p r e s s e d  c o n c e r n  b e c a u s e  your  a s s e s s o r  has beg un  
to  l e v y  t a x e s  on i t s  i n v e n t o r y  p r o p e r t y .  Where t h at  p r o p e r t y  i s  now 
i n  the  p r o c e s s  o f  b e i n g  s o l d  to low i n c o me  t n i r d  p a r t i e s ,  cne end 
r e s u l t  w i l l  o n l y  be to p r e c l u d e  s a l e  b e c a u s e  n e i t n e r  t.nose p a r t i e s  
n or  t h e  a g e n c y  has f u n d s  w i t h  wh i c h  to pay the t a x e s .
I  must r e i t e r a t e  t he  a g e n c y  s p o s i t i o n  t h a t  w h i l e  i t  n o i d s  t i t i e  to 
t h e  s u b j e c t  p r o p e r t i e s ,  t h e y  are i mmune from l o c a l  t a x a t i o n .  1 have 
a g a i n  r e v i e we d  A l a s k a  G e n e r a l  Law,  A3 29 . 45 . G3Cka  ; (  1 ) ,  togetr. er wi t n  
the  c o n s t i t u t i o n a l  and  f e d e r a l  s t a t u t o r y  law a p p l i c a b l e  to t a x a t i o n  
o f  f e d e r a l  e n t i t i e s .  T h e r e  are  two r e a s o n s  why I  c o n c l u d e  t hat  
F a r me r s  Home A d m i n i s t r a t i o n  i n v e n t o r y  p r o p e r t y  c o n t i n u e s  to be 
exempt  from the i m p o s i t i o n  o f  t h e s e  t a x e s .  F i r s t ,  A3 29 . 45 . Oouv a / •. 1 
e x p r e s s l y  exempts  p r o p e r t y  o f  t h e  U n i t e d  S t a t e s  from t a x a t i o n .  
S e c o n d ,  b e c a u s e  t he  s t a t u t e  exempt s  s t a t e  and  m u n i c i p a l  p r o p e r t y  too  
from g e n e r a l  t a x a t i o n ,  t h e  B o r o u g h  may n o t  d i s c r i m i n a t e  by t a x i n g  
o n l y  p r o p e r t y  o f  t h e  U n i t e d  S t a t e s .
Un der  t h e  Supremacy C l a u s e  o f  the F e d e r a l  C o n s t i t u t i o n ,  the U n i t e c  
S t a t e s  i s  immune from t a x e s  i mpo s e d  by S t a t e  or l o c a l  a u t h o r i t i e s .  
McCn 1 l o c h  v .  M a r y l a n d . 4 Whet .  3 1 6  ( 1 8 1 9 ) ;  also. M i n n e a p o l i s  Zzaz. 
v.  M i n n e s o t a  Comm,  o f  R e v . . 430 U . S .  5 7 5 ,  569 n . 12 ( 1 963  ; ( [ t j n e  
S u pr e ma c y  C l a u s e  has  p r o h i b i t e d . . .  any d i r e c t  t a x a t i o n  o f  the  F e a e r a  
G o v e r n m e n t " ) .  T h i s  i m m u n i t y  may be wa i v e d  by C o n g r e s s  b u t  any s uch  
wa i v e r  must  be " n a r r o wl y  c o n s t r u e d  b e c a u s e  i t  d e f e a t s  t he  i mmu n i t y  
s h i e l d i n g  the F e d e r a l  G o v e r n m e n t . '  N a t i o n a l  ft. R . Passenger . .  C o r p »
PA. P . LJ. C . . 848 F . 2d 436 ,  439 ( 3 r d  C i r .  1 9 6 6 / ,  c e r t  denisC. __ u • ̂  •
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I n  1 3 7 7 ,  C o n g r e s s  amended the H o u s i n g  Act  of  1 343 ,  a d d i n g  a p r o v i s : 
wh i c h  wa i ved  the f e d e r a l  s o v e r e i g n  i mmu n i t y  from S t a t e  ana 1 o o a . 
t axes  for  c e r t a i n  p r o p e r t y  h e l d  by Farmers Home A d m i n i s t r a t i o n .
U . S . C .  § 1 4 9 0 h .  T h i s  wai ver  was l i m i t e d  i n  t h r e e  r e s p e c t s :
( 1 ) f e d e r a l  p r o p e r t y  used  f o r  a d m i n i s t r a t i v e  p u r p o s e s  e o u i d  not  c*r 
t a x e d ,  1 2) f e d e r a l  p r o p e r t y  c o u l d  be t a xe d  o n l y  i n  the same manner
and  to the same e x t e n t  as o t h e r  p r o p e r t i e s  were t a x e d ,  and \ I  > iv: -a.*,
c o u l d  be a s s e s s e d  on i n s t r u m e n t s  or t he  p r i v i l e g e  of  c o n v e y i n g  o : 
t r a n s f e r r i n g  or the l i q u i d a t i o n  t h e r e o f ,  i f  t h a t  tax i s  oas e o  on t.-.r 
v a l u e  o f  t he  p r o p e r t y  c o n v e y e d
T h e  s e c o n d  o f  these  r e s t r i c t i o n s ,  at  i s s u e  h e r e ,  i s  i n  l i n e  wi t h  tr.e 
g e n e r a l  c o n s t i t u t i o n a l  s t a n d a r d  t h a t  d i s c r i m i n a t o r y  t axes  are not  
p e r m i t t e d .  As s t a t e d  i n  Me mp h i s  Sar.k k T r u s t  C o .  v.  G a r n e r . 453 U . S .  
3 3 2 ,  397 n . 7  ( 1 9 8 3 ) :  ' [ S ] t a t e  taxes  are  c o n s t i t u t i o n a l l y  i n v a l i d  i r
t h e y  d i s c r i m i n a t e  a g a i n s t  the G o v e r n m e n t . ’ T h e  p o i n t  o f  c o m p a r i s o n  
i n  d e t e r m i n i n g  whether t ax e s  d i s c r i m i n a t e  a g a i n s t  tne f e d e r a l  
g o v e r n me n t  i s  not  t he  g e n e r a l  p u b l i c ,  b u t  the  s t a t e .  A s t a t e  
c o n s t i t u t i o n a l l y  may n o t  e n a c t  laws g r a n t i n g  to i t s e l f  or t ho s e  i n  
p r i v i t y  wi t h  i t  p r i v i l e g e s  wi t h  r e s p e c t  to tax laws wn i cn  i t  c o e s  n o t  
a l s o  g r a n t  to  the F e d e r a l  G o v e r n me n t .  D a v i s  v .  M i c h i g a n  Decar  t trr.  t
o f  T r e a s u r y . ___  U . S .  ___     , 103 L . E d . 2d  8 3 1 ,  3 u o ,  n . 4
( March  26 ,  1 9 6 3 ) ;  P h i l l i p s  C h e m i c a l  Company v.  Dumas I naeper. ce: . - .  
S c h o o l  D i s t r i c t ,  361  U . S .  376 ( 1 3 6 0 ) .
Howeve r ,  b e f o r e  Farmers  Home A d m i n i s t r a t i o n  p r o p e r t y  can be mace 
s u b j e c t  to n o n - d i s c r i m i n a t o r y  s t a t e  and l o c a l  t a x a t i o n ,  A l a s k a  must 
e n a c t  e n a b l i n g  l e g i s l a t i o n .  I t  has n o t  d o n e  s o .  To  the c o n t r a r y ,  Ac 
2 9 . 4 5  0 3 0 ( a ) ( 1 )  e x p r e s s l y  exempts the a g e n c y ' s  p r o p e r t y  from 
t a x a t i o n .  I n  Dawson v .  C h i l d s . 665 F . 2d 705 ,  7 1 1  ( 5 t n  C i r .  136. 1  > tr.e 
c o u r t  c o n s i d e r e d  t h i s  very i s s u e .  T h e  a p p e l l a n t  a r g u e d  t h a t  tne 
wa i ve r  o f  f e d e r a l  s o v e r e i g n  i mmu n i t y  p r o v i a e d  by 42 U . S . C .  s i 4 3 0 n  
p r e - e m p t e d  t he  s t a t e ' s  e x e m p t i o n  of  U n i t e d  S t a t e s  p r o p e r t y  from 
t a x a t i o n  u n d e r  T e x a s  s t a t u t e .  The  c o u r t  was u n p e r s u a a e d ,  f i n d i n g  
t h a t  t he  e x e m p t i o n  g r a n t e d  by T e x a s  s t a t u t e s  p r e v e n t e d  the t a x i n g  . :  
Farmers  Home A d m i n i s t r a t i o n  p r o p e r t y  even  t h o u g h  the f e d e r a l  
g o v e r n me n t  had removed the  c o n s t i t u t i o n a l  b a r r i e r  to s uch  t a x a t i o n .
T u r n i n g  to t h e  d i s c r i m i n a t i o n  i s s u e ,  AS 2 9 . 4 5 . 0 3 0 ( a ) ( 1 ) ,  i n  a 
s t r a i g h t  forward ma n n e r ,  a p p e a r s  to g r a n t  i m mu n i t y  e q u a l l y  to 
m u n i c i p a l ,  s t a t e ,  and  f e d e r a l l y - o w n e d  p r o p e r t y .  Und e r  D a v i s . A l a s k a  
and  the M a t a n u s k a - S u s i t n a  B o r o u g h  may n o t  exempt  the  p r o p e r t y  ownec 
by them from t a x a t i o n ,  w h i l e  at  the same t i me  t a x i n g  the  p r o p e r t y  j:  
Farmers  Home A d m i n i s t r a t i o n .  42 U . S . C .  § 1 4 3 0 h  s t a t e s  t n a t  f e d e r a l  
p r o p e r t y  may be taxed  i n  t he  same manner and to  the same e x t e n t  as 
o t h e r  p r o p e r t y  i s  t a x e d . "  As wi t h  the s t a t e  s t a t u t e  at  i s s u e  i n  tne 
D a v i s  c a s e ,  i t  i s  s a f e  to assume t h at  t h i s  l a n g u a g e  a l s o  was a e s i g n s c  
to i n c o r p o r a t e  the c o n s t i t u t i o n a l  d o c t r i n e  o f  n o n - d i s c r i m i n a t i o n  :r, 
d e f i n i n g  t he  s cope  o f  i mmu n i t y  i n  42 U . S . C .  § 1 4 3 u h .  H a v i n g  reacnru  
t h i s  c o n c l u s i o n ,  we must r e ac h  the f u r t h e r  c o n c l u s i o n  t hat  under



M i c h a e l  G a t t i
T a x a t i o n  o f  FmHA P r o p e r t y
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Day i s , F armers  Home A d m i n i s t r a t i o n  p r o p e r t y  i s  s u b j e c t  to t a x a t i o n  
o n l y  i n  the same manner and  to the  same e x t e n t  t h a t  s t a t e  or oor^ug 
p r o p e r t y  i s  s u b j e c t  to t a x a t i o n .  B e c a u s e  tne s t a t e  of  A l a s k a  r e t a i  
tax i m m u n i t y  f or  i t s e l f  and  i t s  m u n i c i p a l i t i e s  p r o p e r t y ,  see Ac 
2 9 . 4 5 . 0 3 0 ( a ) ( 1 ) ,  tax i m mu n i t y  f o r  F armers  Home A d m i n i s t r a t i o n  
p r o p e r t y  i s  a l s o  r e t a i n e d .  T h e  S t a t e  may n o t  f a vo r  i t s e l f  i n  i t s  
t a x i n g  scheme i n  r e l a t i o n  to the  f e d e r a l  g o v e r n me n t .  0 av 1 - . l u o  
L . E d . 2d at  9 0 3 - 9 0 5 .
P l e a s e  a d v i s e  your  a s s e s s o r  t h a t  u n d e r  D a v i s  and D a ws o n . Farmers H-. 

A d m i n i s t r a t i o n  i n v e n t o r y  p r o p e r t y  i s  n o t  s u b j e c t  to t a x a t i o n  u n t i e  
A l a s k a  e n a c t s  a s t a t u t e  to the e f f e c t  t h a t  the U n i t e d  S t a t e s  ana i t  
a g e n c i e s  and i n s t r u m e n t a l i t i e s  and t h e i r  p r o p e r t y  are d e c l a r e d  to o 
t a x a b l e  to the e x t e n t  p e r m i t t e d  u n d e r  the  l aws o f  the U n i t e d  S t a t e s  
and to the  e x t e n t  t h a t  S t a t e  and m u n i c i p a l  p r o p e r t i e s  are t a x e d .
Your a s s e s s o r  n e e d s  to be a d v i s e d  at  o n c e  t ha u  t h e r e  i s  s i m p l y  no 
b a s i s  i n  law f o r  the b o r o u g h  to tax F armers  Home A d m i n i s t r a t i o n  
i n v e n t o r y  p r o p e r t y .
S i n c e r e l y ,
ARNO R E I F E N B E R G  
R e g i o n a l  A t t o r n e y

M i c h a e i  E .  Trow 
A t t o r n e y
c c : Da r wi n  B e t t s

FmHA -  A l a s k a

H E T / j c : 8907073



1734 F e d e r a l  B u i l d i n g  
1 220  S. W.  T h i r d  Avenue 
P o r t l a n d ,  O r e g o n  97204 
( 5 0 3 )  3 2 6 - 3 1 1 5  
( F T S  ) 4 2 3 - 3 1 1 5  
( F A X )  3 2 6 / 42 3 - 3 8 0 7

Hay 3 1 .  1 989

M a t a n u s k a - S u s i t n a  B o r o u g h
P.  0 .  Box  1 608
P a l m e r .  A l a s k a  9 9 6 4 5 - 1 6 0 8

RB: L o c a l  T a x a t io n  o f  F a rm e rs  Home A d m i n is t r a t io n  P r o p e r t y

Dear Mr.  G a t t i :

I  have r e v i e we d  your  l e t t e r  o f  May 2 3 ,  1 989  and  my May 1 0 ,  1 9 8 8  
l e t t e r  t o  Roger  E .  W i l l i s ,  S t a t e  D i r e c t o r ,  FmHA,  A l a s k a .  My 
p o s i t i o n  r e m a i n s  t h a t ,  w h i l e  C o n g r e s s  has wa i v e d  F mHA' s  s o v e r e i g n  
i m mu n i t y  from t a x a t i o n ,  s e e  42 USC 1 4 9 0 h ,  FmHA i n v e n t o r y  p r o p e r t y  
i s  n o t  s u b j e c t  to l o c a l  t a x a t i o n  b e c a u s e  A l a s k a  G e n e r a l  Law,  AS 
2 9 . 4 5 . 0 3 0 ( a ) ( 1 )  e x p r e s s l y  exempts  " [ f ] e d e r a l l y  owned p r o p e r t y ,  
e x c e p t  t h a t  a p r i v a t e  l e a s e h o l d ,  c o n t r a c t ,  or o t h e r  i n t e r e s t  i n  
the p r o p e r t y  i s  t a x a b l e  to t he  e x t e n t  t h a t  t h e  i n t e r e s t . ”
A l a s k a  C o n s t i t u t i o n  A r t i c l e  I X .  S e c t i o n  4 p r o v i d e s ,  i n  p e r t i n e n t  
p a r t :

O t h e r  e x e m p t i o n s  o f  l i k e  or d i f f e r e n t  k i n d  may be 
g r a n t e d  by g e n e r a l  l aw.  A l l  v a l i d  e x i s t i n g  
e x e m p t i o n s  s h a l l  be r e t a i n e d  u n l e s s  o t h e r w i s e  
p r o v i d e d  by l aw.

You f e e l  t h a t  42 USC 1 4 9 0 h  wh i c h  wa i v e s  t h e  f e d e r a l  g o v e r n m e n t ' s  
s o v e r e i g n  i m m u n i t y  from t a x a t i o n  o f  FmHA p r o p e r t y  somehow i s  
o t h e r  l aw w h i c h  removes t h a t  p r o p e r t y  from w i t h i n  t h e  " v a l i d  
e x i s t i n g  e x e m p t i o n "  p r o v i d e d  by AS 2 9 . 4 5 . 0 3 0 ( a ) ( 1 ) .
N o t w i t h s t a n d i n g  t h©  42 USC  1 490h  wa i v e r  o f  s o v e r e i g n  i m m u n i t y ,  
u n t i l  t h e  c i t e d  s t a t e  s t a t u t e  i s  a me n d e d ,  FmHA owned p r o p e r t y  i s  
w i t h i n  t he  e x i s t i n g  s t a t e  l aw e x e m p t i o n .  T h i s  was e x a c t l y  the  
i s s u e  d e c i d e d  i n  Dawson v .  C h i l d s . 665 F 2d  7 0 5 ,  7 1 1  ( 5 t h  C i r .  
1 9 8 2 ) :  42 USC 1 490h  d o e s  n o t  p r e e mpt  v a l i d  e x i s t i n g  s t a t e  law

United States Office of
Department of General
Agriculture Counsel

.a?/ Office
ccived

t v **

M i c h a e l  G a t t i  
B o r o u g h  A t t o r n e y
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e x e m p t i o n s .  A c c o r d i n g l y ,  i t  r e ma i n s  FmHA p o s i t i o n  t ha t  u n t i l  
A l a s k a  r e p e a l s  i t s  s t a t u t e ,  your  b o r o u g h  has no a u t h o r i t y  to t a x  
FmHA ’ s p r o p e r t y .

P l e a s e  c a l l  me i f  you  wi s h  to d i s c u s s  t h i s  matter  f u r t h e r  
S i n c e r e l y ,
AP.NO R E I F E N B E R G  
R e g i o n a l  A t t o r n e y

M i c h a e l  E .  Trow 
A t t o r n e y
c c :  Darwi n  B e t t s

FmHA -  A l a s k a

ME T / j  c : 8 9 0 5 1 3 9



5/23/89 4:92 p.m. no (593' ;26-5898 A  ten: Michael Trow

Matanuska-Susitna Borough
P O BOX 1608. PALMER. ALASKA 99645-1608 « PHONE 745-4801

May 23, 1989

Mr. Michael Trcw 
U.S. Department of Agriculture 
Office of General Counsel, Rm. 1734 
1220 S.W. Third Avenue 
Portland, Oregon 97204

Dear Mr. Trow:

Subject: Local taxation of Fanners Home Administration Property

In your opinion of May 10, 1988, you conclude that Farmers 
Home Administration property is exempt from taxation notwith­
standing 42 U.S.C. 1490(h). Your conclusion is based, in part, 
on the case of Dawson v. C h i l d s . 665 F.2d 205 (1982) which stands 
for the proposition that congress has waived Farmers Home Admin­
istration's sovereign immunity from taxation pursuant to 42 
U.S.C. 1490(h). Since your opinion does not cite Alaska Consti­
tution Article IX, Section 4 exemption, you may wish to 
re-evaluate your position in light of this section which pro­
vides :

"The real and personal property of the state or its 
political subdivision shall be exempt from taxation 
under conditions and exceptions which may be provided 
by law. All, or any portion of property used exclu­
sively for non-profit, religious, charitable, cemetery, 
or educational purposes, as defined by law, shall be 
exempt from taxation. Other exemptions of like or 
different kind may be granted by general law. All 
valid existing exemptions shall be retained unless 
otherwise provided bv l a w ." (Emphasis added.)

Clearly 42 U.S.C. 1490(h), which is otherwise provided by 
law, waives the federal government's sovereign immunity from 
taxation of Farmers Home Administration property in its 
possession. Please re-evaluate your opinion in light of this new 
information. Since this property is taxable, the assessor has 
placed it upon the Borough's assessment rolls. Your 
representative in Palmer has been previously supplied with a 
Notice of Taxation.



Please call if you have any questions or require any further 
information on this issue. I look forward to your response which 
I expect to receive in approximately five days of receipt of this 
letter. Also, please notify your client agency that the property 
is subject to taxation.

Sincerely,

Borough Attorney

cc: Gary Lewis, Borough Assessor

MG:sah

L\52389-3
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v K E N A I  P E N I N S U L A  B O R O U G H

144 N. B I N K L E Y  • S O L D O T N A .  A L A S K A  99669 

P H O N E  (907) 262-4441

P O N  G i l m a n

May 8, 1989 M A Y G P

Matanuska-Susitna Borough
P.O. Box B
Palmer, AK. 996*15

Att: Karl D. Borglum

Dear Karl:

I am responding to your inquiry of May 3, 1989, wherein you asked 
if the Kenai Peninsula Borough has placed Farmers Home 
Administration properties on the assessment roll for 1989.

The answer is no, not the original roll. It was an inadvertent
oversight and the plan is, to place these (six total) properties 
on the 1989 supplemental roll.

I have elected to place these properties on the assessment roll 
as taxable for two reasons.

(1) My legal staff, through exhaustive research, feel very 
confident as to our legal authority to tax. Oral and 
written communication from them has instilled my confidence 
in their findings.

(2) In the spirit of equality and fairness, I cannot 
maintain taxability of all the other State and Federal 
agencies that qualify and overlook Farmers Home 
Administration.

I hope this clarifies my position on this matter and serves some 
positive reinforcement to your endeavors. I might suggest that, 
perhaps you should have your legal counsel contact Kristine 
Schmidt, Kenai Peninsula Borough, Deputy Borough Attorney on this 
matter.

With Best Regards,

Wayne D .  H a e r e r ,  J r .  
D i r e c t o r  o f  A s s e s s i n g

.1 1

W D H / m c h



P a g e  2

c c :  L e n n y  R e a g i n ,  A s s e s s o r
F a i r b a n k s  N o r t h  S t a r  B o r o u g h
S t e v e  Van  S a n t ,  A s s e s s o r  
M u n i c i p a l i t y  o f  A n c h o r a g e
Mi k e  W o r l e y ,  S t a t e  A s s e s s o r  
C o m m u n i t y  an d  R e g i o n a l  A f f a i r s



F o r  A d m i n i s t r a t i v e  U s e  O n l y A l a s k a  A N  No, 6 7 ( 1 9 5 5 )

UNITED STATES DEPARTMENT OF AGRICULTURE 
FARMERS HOME ADMINISTRATION 

PALMER BUSINESS PLAZA 
634 SOUTH BAILEY, SUITE 103 

PALMER, ALASKA 99645

S u b ject: Payment o f  Real P roperty  Taxes
FmHA In str u c t io n  1955-B

May 2 0 , 1988

To: Area Loan S p e c ia l i s t s
A ss is ta n t  Area Loan S p e c ia l i s t s
Loan A s s is ta n ts
Alaska

The O ffic e  o f  General C ounsel fo r  the Department o f  A g r ic u ltu r e  on May 10, 1988 
is su ed  an op in ion  concerning lo c a l  ta x a tio n  o f FmHA in v en to ry  p r o p e r t ie s .

Simply s ta te d ,  AS 2 9 .4 5 .0 3 0 ( a ) ( i )  exempts froo  gen era l ta x a t io n  a l l  f e d e r a l ly  owned 
property ir. A laska. U nless t h i s  s ta tu te  has r e c e n tly  been amended ( in  1988) lo c a l  
boroughs are precluded from ta x in g  FmHA owned in ven tory  p ro p erty . I f  you are 
approached by the lo c a l  a u t h o r it ie s  concerning ta x a t io n , you should ask fo r  the  
c i t a t io n  a u th o r iz in g  th a t a c t io n .  A lso , in  th a t ev en t, f e e l  fr e e  to  co n ta c t the RH 
s e c t io n  fo r  fu r th er  gu id an ce.

ROGER E. WILLIS 
S ta te  D irec to r

E X P I R A T I O N  D A T E :  0 5 - 2 3 - 8 9 PILING INSTRUCTIONS: PRECEEDING
FmHA In str u c tio n  1955-B
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United States 
Department ot 
Agriculture

Office of 
General 
Counsel

1734 Federal Building  
1220 S.W. Third Avenue 
Portland, Oregon 97204 
(503) 221-3115 
(FTS) 423-3115

May 10, 1988

TO: Roger E. W illis
State  Director  
FmHA - Palmer, Alaska

FROM: Michael E. Trow
Attorney

SUBJECT: Payment o f  Real Property Taxes - Alaska
FmHA Instruction 1955-B

Please re fer  to your memorandum o f  May 3, 1988. The local boroughs t e l l  you they 
plan to begin taxing FmHA on i t s  inventory real property. In 1977 Congress waived 
FmHA's sovereign immunity from taxa t ion . See 42 U.S.C. §1491h, copy attached.

f However, as far  as I can t e l l  Alaska has exempted from general taxation  a ll
federally-owned property. See AS § 2 9 .4 5 .030(a)(1) (1986). I have looked through
the 1987 amendments to the "ETaska s ta tu te s  and find  th is  s ta tu te  to s t i l l  be good
law. I do not have any 1988 Alaska l e g i s l a t i v e  materials from which to discern  
whether the s ta tu te  has recen tly  been changed.

Even though Congress has consented to the taxation  of FmHA held property by local 
p o l i t i c a l  su b d iv is io n s ,  in Dawson v C hild s , 665 Ft 2d 705, 711 (5th Cir. 1982) the 
F ifth  C ircu it  held that FmHA property was taxable only i f  the Congressional waiver 
pre-empted the Texas s ta tu tory  exemption at is su e .  The Texas s ta tu te  exempted 
" [a ] l l  property, whether real or personal, belonging ex c lu s iv e ly  to th is  s ta te ,  or 
any p o l i t i c a l  subdivision th er e o f ,  or the United States . . . ." As the Fifth  
C ircu it  held the s ta tu te  says " a l l . 11 Until the s ta te  repealed i t s  s ta tu te  the 
loca l p o l i t i c a l  subdivision had no authority  to tax FmHA's property. In other 
words, the s ta te  s ta tu te  was not pre-empted by 42 U.S.C. §1490h.

Likewise, un less  AS § 2 9 .45 .0 3 0 (a )(1) has recently  been amended, the local boroughs 
are without power to tax FmHA-held property. This is  simply for the reason that 
§ 2 9 .4 5 .030(a )(1 ) precludes them from doing so. Please ask one o f the local 
boroughs that has advised you that i t  w ill  be begin to tax FmHA-held property to 
c i t e  you some authority fo r  i t  to do so. I f  i t  only c i t e s  you to 42 U.S.C. 
§1490h, c i t e  Dawson v Childs as authority  for the proposition that i t  i s  without 
power to tax FmHA property.

, MET/;c
)

• * 1588
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MEMORANDUM

T O :  J a c k  C l i n o ,  l o r o u g h  A p p r a i s e r

F R O M :  | ^ y K r i s t i n a  A. S c h m i d t ,  D e p u t y  B o r o u g h  Attorney
D A T E :  M a y  2 ,  1 9 8 8

S U B J E C T :  T a x  E x e m p t i o n  o f  F a r m e r s  H o r a e  A d m i n i s t r a t i o n  ( " F M H A " )

I  u n d e r s t o o d  t h a t  F a r m e r s  H o m e  A d m i n i s t r a t i o n  f o r e ­
c l o s e d  p r o p e r t y  w a s  T A R ' d  l a s t  f a l l ,  b a s e d  o n  a  l e t t e r  f r o m  
L e l a n d  k l e y  d a t e d  O c t o b e r  1 9 ,  1 9 8 7  ( c o p y  a t t a c h e d ) .  S u b s e ­
q u e n t l y ,  D o n  T h o m a s  a s k e d  m e  f o r  a  l e g a l  o p i n i o n  o n  t h e  t a x ­
a b i l i t y  o f  s e v e r a l  s t a t e  a n d  g o v e r n m e n t  a g e n c i e s ,  i n c l u d i n g  t h e  
F a r m e r s  H o m o  A d m i n i s t r a t i o n .

Z  s e n t  m y  o p i n i o n  N o v e m b e r  1 9 ,  1 9 3 7  ( c o p y  a t t a c h e d ) .
I n  t h a t  o p i n i o n  I  s t a t e d  t h a t :  p r o p e r t y  f o r e c l o s e d  o n
p u r s u a n t  t o  a  l o a n  a g r e e m e n t  w i t h  [ F a r m e r E  H o m o  A d m i n i s t r a t i o n ]  
u n d e r  4 2  U . S . C .  S e c .  1 4 7 1 ,  o £  3 e g . .  a n d  a c q u i r e d  o r  h e l c  b y  F M H A ,  
e v e n  i f  t h e  f o r e c l o s u r e  d e e d  s t a t e s  t h a t  t h e  g r a n t e e  i s  t h e  
U n i t e d  S t e t e j  o n  b e h a l f  o f  [ F a r m e r s  H o m e  A d m i n i s t r a t i o n ] ,  i s  
t a x a b l e ,  a s  i n t e n d e d  b y  C o n g r e s s  w h e n  i t  e n a c t e d  4 2  U . 3 . C .  S e c .  
1 4 3 0 ( h ) . "

T h e  f m h a  t r i e d  t o  a a s e r t  t h a t  i t s  f o r e c l o s e d  p r o p e r t y  
w a s  t a x  e x e m p t  f r o m  m u n i c i p a l  t a x e s  i n  t h e  c a s e  o f  D a w s o n  v .  
C h i l d s .  6 6 5  F . 2 d  7 0 5 ,  7 0 8  ( S t h  C i r .  1 9 3 2 ) .  T h e  f e d e r a l  c o u r t  i n  
t h a t  c a s e  r u l e d  t h a t  C o n g r e s s  s p e c i f i c a l l y  w a i v e d  t a x  I m m u n i t y  
f o r  F M H A  p r o p e r t y  a c q u i r e d  a t  f o r e c l o s u r e  a n d  h o l d  b y  F M H A .  
A l t h o u g h  A S  2 9 . 4 5 . 0 3 0 ( a ) ( 1 )  e x e m p t s  f e d e r a l  p r o p e r t y ,  i t  d o e s  s o  
b a s e d  o n  t h e  I m m u n i t y  o f  t h e  f e d e r a l  g o v e r n m e n t  f r o m  t 3 x e s  i n  
g e n e r a l .  W h e r e  t h e  f e d e r a l  g o v e r n m e n t  h a o  w a i v e d  i t s  t a x  e x e m p ­
t i o n ,  t h e n  f e d e r a l  p r o p e r t y  i s  t a x a b l e .

T h i s  a n a l y s i s  i s  s i m i l a r  t o  t h e  s t a t e  t a x  s i t u a t i o n .
T h e  A l a s k a  C o n s t i t u t i o n  a n d  s t a t e  l a w  ( A S  2 9 . 4 5 . 0 3 0 ( a ) ( 1 ) )  p r o ­
v i d e  t h a t  s t a t e  p r o p e r t y  i s  e x e m p t ;  h o w e v e r ,  v j h e r e  t h e  s t a t e  
s t a t u t e s  p r o v i d e  t h a t  s t a t e  p r o p e r t y  i s  t a x a b l e ,  t h e y  h a v e  w a i v e d  
t h i s  e x e m p t i o n .

A t  a  M a r c h  m e e t i n g  b e t w e e n  D o n  T h o m a s ,  y o u  a n d  m y s a l f ,  
w a  d i s c u s s e d  t h e  F M H A  t e x  e x e m p t i o n  a n d  I  t n o u g h  w e  w e r e  a g r e e d  
t n a t  t h o s e  p r o p e r t i e s  w e r e  t o  b e  r e t u r n e d  t o  t h e  t a x  r o l l s .

O n  A p r i l  2 9 ,  1 9 8 8 ,  I  r e c e i v e d  e  p h o n e  c a l l  f r o m  D e b r a  
B r a g a ,  A s s t .  B o r o u g h  A t t o r n e y  o f  t h e  F a i r b a n k s  N o r t h  S t a r  
B o r o u g h .  S h o  s a i d  t h a t  h e r  o p i n i o n  w a e  t h e  e a r n #  a s  m i n e ,  a n d  
t h a t  t h e  T M S D  i n t e n d e d  t o  t a x  F M H A  o n  i t s  t a x  r o l l s  ( s e e  a t t a c h e d  
l e t t e r ) .  3 a s o d  o n  w h a t  I  t h o u g h t  w a e  m y  u n d o r e t e n d i n g ,  t h a t  w e
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a l s o  h a d  p u t  r M H A - f o r c c l o s e d  p r o p e r t y  h a c k  o n  t h o  t a x  r o l i a ,  i  
i n f o r m e d  h e r  t h a t  w e  a l s o  d o  n o t  e x e m p t  s u c h  p r o p a r t y .  H o w e v e r ,  
w h e n  I  a s k e d  w o n d y  K i t a h o n s  t o  c o n f i r m  t h i s ,  g h e  s a i d  t h a t  y o u  
h a d  d o c i d e d  t o  c o n t i n u e  t o  g i v e  F M H A  a  t a x  e x e m p t i o n .

I t  i s  t h e  B o r o u g h ' s  r e s p o n s i b i l i t y  t o  a t r i c t l y  i n t e r ­
p r e t  t a x  e x e m p t i o n s .  W h e r e  t h e r e  i s  a  q u e s t i o n  a b o u t  w h e t h e r  
p r o p e r t y  q u a l i f i e s  f o r  t a x  e x e m p t  e t a t u s  u n d e r  l a w ,  w a  s h o u i a  
d e c i d e  a g a i n s t  t a x  e x e m p t i o n .  T h e r e f o r e ,  I  s t r o n g l y  r e c o m m e n d  
t h a t  y o u  r e t u r n  F M H A - f o r e c l c s e d  p r o p e r t i e a  t o  t h e  t a x  r o l l s ,  a r . c  
s e n d  a  1 9 8 8  N o t i c e  o f  A s s e s s m e n t  t o  f m h a . I  w o u l d  a l s o  r e e o r a m a i v  
t h a t  y o u  r e v e r s e  t h e  T A H s  d o n e  i n  t h e  f a l l  o f  1 9 8 7 ,  * o  t h a t  FMHA 
d o e s  n o t .  e s c a p e  l i a b i l i t y  f o r  1 9 6 7  t a x o g .  A l t h o u g h  i t  i s  t o o  
l a t e  t o  p u t  t h e  p r o p e r t y  i n  t h i s  y e a r ' s  f o r e c l o s u r e  j u d g m e n t ,  t h  
1 9 8 7  l i a b i l i t y  w i l l  s h o w  u p  o n  n e x t  y e a r ' 3  f o r e c l o s u r e  l i s t ,  i f  
n o t  p a i d .

K A S / b g
a t t a c h m e n t s
c c / a t t a c h :  T h o m a s  3 .  B o e d e k e r ,  B o r o u g h  A t t o r n e y
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T O :  D o r .  T h o m a e ,  B o r o u g h  A s s e s s o r
S o b  W a l s t o n ,  A s s t .  B o r o u g h  A s s e s s o r

K r i s t i n e  A .  S c h m i d t ,  D o p u t y  B o r o u g h  A t t o m a y  

d a t e :  N o v e m b e r  1 9 ,  1 9 8 7

S U B J E C T :  T a x  S t a t u s  o f  P r o p e r t y  O w n e d  B y  C a r t a m  F e d e r a l  a n d
S t a t e  L o a n  A g e n d a s .

Y o u  h a v e  r e q u e s t e d  a n  o p i n i o n  o n  t h e  t a x a b i l i t y  o f  
p r o p e r t y  a c q u i r e d  i n  f o r e c l o s u r e  a c t i o n s  a n d  o w n e d  o r  h e l d  b y  
v a r i o u s  s t a t e  a n d  f e d e r a l  a g e n c i e s .  B a s e d  o n  m y  r e s e a r c h  cf  
f e d e r a l  a n d  s t a t e  s t a t u t e s ,  m y  o p i n i o n  i s  a s  f o l l o w * :

1 .  A l a s k a  H o u s i n g  F i n a n c e  C o r p o r a t i o n  ( A H F C ) ,  T h i s  
a g e n c y  i s  l ia b T e ™ F o r - T a x e s - o i r T e T r - p r o p e r t y - c f ~ w h i o h  i t  i s  f e e  
o w n e r .  A . S .  1 3 . 5 6 . 1 9 0 ( 4 ) .

2 .  F a r m e r s  H o m e  A d m i n i s t r a t i o n  ( P H * ) .  P r o p e r t y  s u b ­
j e c t  t o  a  l i e n  h e l d  b y  t h e  U n i t e d  s t a t e s  o r  t h e  t i t l e  t o  w h i c h  i s  
a c q u i r e d  a n d  h e l d  b y  t h e  7 H A  u n d e r  t h e  f a r m  h o u s i n g  l o a n  
s t a t u t e s ,  o t h e r  t h a n  p r o p e r t y  u s e d  f o r  a d m i n i s t r a t i v e  p u r p o s e s ,  
i s  s u b j e c t  t c  l o c a l  p r o p e r t y  t a x e s  t o  t h e  s a m e  e x t e n t  a s  a n y  
o t h e r  p r o p e r t y .  4 2  U . S . C .  S - s c .  1 4 9 C ( h j .

I  u n d e r s t a n d  t h a t  F H A  c l a l m a  e x e m p t i o n  b a s e d  o n  t h e  
f a c t  t h a t  t h e  t r u s t e e ' s  d e e d  t o  t h e  p r o p e r t y  w a s  i n  t h e  n a m e  o f  
t h e  U n l o a d  S t a t e s .  I  w o u l d  a r g u e  f o r  t a x a b i l i t y  b a s e d  o n  4 2  
U . S . C .  S e c .  1 4 9 0 ( h ) ,  e v e n  i n  t h i s  s i t u a t i o n ,  b e c a u s e  C o n g r e s s  
i n t e n d e d  t o  t a x  p r o p e r t y  a c q u i r e d  a n d  h e l d  b y  t h e  F K A ,  w h e t h e r  
t h e  g r a n t e e  o f  t h e  p r o p e r t y  i s  t h e  U n i t e d  S t a t e s  o n  b e h a l f  o f  t h e  
F H A  o r  n o t .

£ n  a d d i t i o n ,  a t  l e a s t  o n e  F e d e r a l  a p p e a l s  c o u r t  h a s  
r u l e d  t h a t  42 u . S . c .  S e a ,  1 4 9 0 ( h )  i s  a  w a i v e r  o f  t a x  e x e m p t i o n  
f o r  p r o p e r t y  a c q u i r e d  a t  f o r e c l o s u r e  a n d  h a l d  b y  t h e  F HA. D a w s c n  
v .  C h i l d s .  6 6 5  F . 2 d  7 0 5 ,  7 0 8  ( 1 9 8 2 ) .  T h e r u f o r e ,  i t  i s  m y  o p i n i o n  

t h a t  p r o p e r t y  f o r e c l o s e d  o n  p u r s u a n t  t o  a  l o a n  a g r e e m e n t  w i t h  F K A  
» . n d e r  4 2  u . S . c .  S e c .  1 4 7 1 ,  e t  s e c j ,  a n d  a c q u i r e d  o r  h e l d  b y  FHA, 
e v e n  i f  t h e  f o r e c l o s u r e  d e e 3 ” s t a t e s  t h a t  t h e  g r a n t e e  i s  t h e  
U n i t e d  S t a t e s  c n  b e h a l f  o f  F H A ,  i s  t a x a b l e ,  a s  i n t e n d e d  b y  
C o n g r e s s  w h e n  i t  o n a c t e d  4 2  U . S . C .  S e c .  1 4 9 0 ( h ) .

3 .  f e d e r a l  D e p o s i t  I n s u r a n c e  C o r p o r a t i o n  ( F D I C ) .  R e a l  
p r o p e r t y  o f  t n e  C o r p o r a t i o n  i s  s u b j e c t  t o  l o c a l  t a x a t i o n  L o  t h e  » 
s a m e  e x t e n t  a s  o t h e r  v e a l  p r o p e r t y .  1 2  U . S . C .  S e c .  1 S 2 5 .

■>v< f
4 .  F e d e r a l  H o m e  L o a n  M o r t o a c e  C o r p o r a t i o n  ( - M M A - ) T  R e a l  

p r o p e r t y  o f  t n e  C o r p o r a t i o n  i s  s u b j e c t  t o  l o c a l  t a x a t i o n  t o  t h e  
s a m e  e x t e n t  a s  o t h e r  r e a l  p r o p e r t y .  1 2  U . S . c .  S e e .  1 1 5 2 ( d ) .
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3 .  F e d e r a l  L a n d  B a n k s  o r  F e d e r a l  L a n d  B a n k  
A s s o c i a t i o n s .  R e a l  p r o p e r t y  h e l d  b y  l a r . d  b a n k s  o r  l a n d  b a n k  
a s s o c i a t i o n s  a r a  t a x a b l e  t o  t h e  s a m e  e x t a n t  a s  o t h a r  p r o p e r t y .
1 2  U . S . C .  S a c .  2 C 3 3 .

6 .  F e d e r a l  S a v i n g s  a n d  L e a n  I n s u r a n c e  C o r p o r a t i o n  
^ P S L I C ) .  R o a i  p r o p e r t y  o f  t h e  c o r p o r a t i o n  i s  s u b j e c t  t o  l o c a l  
t a x a t i o n  t o  t h a  S 3 m e  e x t a n t  a s  e t h e r  r e a l  p r o p e r t y .
1 2  U . S . C .  S a c .  1 7 2 5 ' e ) .

7 .  D e p a r t m e n t  o f  H o u s i n g  a n d  U r b a n  d e v e l o p m e n t  ( H U D ) .  
T h e  S e c r e t a r y  i s  a u t h o r i z e d  t o  e n t e r  i n t o  p a y m e n t s  i n  l l a u  o f  t a x  
a g r e e m e n t s  w i t h  r e s p e c t  t o  p r o p e r t y  a c q u i r e d  o r  o w n e d  u n d a r  a n y  
l o a n  o r  g r a n t  b y  t h e  D e p a r t m e n t .  4 2  U . S . C .  S e c .  3 5 3 5 ( 1 ) .

8 .  N a t i o n a l  H o u s i n g  A c t .  P r o p e r t y  a c q u i r e d  a n d  h e l d  b y  
t h e  S e c r e t a r y  o f  h u d  p u r s u a n t  t o  t h e  N a t i o n a l  H o u s i n g  A c t .
1 2  U . S . C .  S e c .  1 7 0 1 ,  e t .  s e p . ,  e s p e c i a l l y  h o u s i n g  r e n o v a t i o n  a n d  
m o d e r n i z a t i o n  p r o j e c t s  ( 4 2  U . S . C .  S e c .  1 7 0 1 - 1 7 0 6 )  o r . d  m o r t g a g e  
i n s u r a n c e  p r o j e c t s  ( 4 2  U . S . C .  s e c .  1 7 0 7 - 1 7 1 5 )  i s  t a x a b l e .  S e e  
e s p e c i a l l y  4 2  U . S . C .  S e c .  1 7 0 6 ( b )  a n d  4 2  U . S . C .  S e c .  1 7 1 4 .

P r o p e r t y  o f  t h e  G o v e r n m e n t  N a t i o n a l  M o r t g a g e  
A s s o c i a t i o n  ( " C i n r v i e  M a e " ) a n d  F e d e r a l  N a t i o n a l  M o r t g a g e  
A s s o c i a t i o n  ( ' F a n n i e  M a c " )  i s  s i m i l a r l y  t a x a b l e .  4 2  U . S . C  s * e .  

1 7 2 3 ( a ) ( c ) .

9 .  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  ( S E A ) .  P r o p e r t y  h e l d  
b y  t h e  S B A  i n  t e e  s i m p l e  i s  e x e m p t  f r o m  t a x a t i o n .  U . S .  v .  C i t y  
o f R o a r . o x a ,  2 5 3  F .  S u p p .  4 1 5  ( W . D . V a .  1 9 6 6 ) :  U . S .  v .  S c r . w a r t z ,
2 7 8  r .  S u p n .  3 2 3  ( S . D . N . Y .  I 9 6 0 ) :  U . S .  v .  J o e  M u r r a y ' s  " P o i n t  
L o o k o u t .  I n c . .  3 5 9  F .  S u p p  3 3 5  ( D . C . t f . Y .  1 5 7 3 ) .

P r o p e r t y  m a y  D a  t a x a b l a  w h e n  i t  i s  h e l d  * •  s e c u r i t y  b y  
t h e  S E A  ( b u t  n o t  o w n e d  i n  f e e  s i m p l e ) .  U . S .  v .  C i t y  o f  P . r . q p o k e . 
s u p r a ,  p .  4 1 3 .

M u n i c i p a l  t a x  l i a n a  h a v e  p r i o r i t y  o v e r  S B A  l o a n s  o n  
p r o p e r t y  m o r t g a g e d  t o  t h e  S B A .  1 5  U . S . C .  S e c .  6 4 6 .  T h e r e f o r e ,  
d e l i n q u e n t  p r o p e r t y  t a x  l i e n s  c e n  b e  e n f o r c e d  o n  p r o p e r t y  c u r ­
r e n t l y  o w n e d  b y  t h e  S B A  b u t  f o r m e r l y  o w n e d  b y  s o m e o n e  e l s e ,  a s  
l o n g  a s  t h e  l i e n s  a t t a c h e d  b e f o r e  t h o  S H A  a c q u i r e d  t i t l e .

1 0 .  v e t e r a n ’ s  A d m i n i s v r a t l o n  ( V A ) .  T h o  V e t e r a n ' s  
A d m i n i s t r a t i o n  m o y  p u r c h a s e  o r  t a k e  t i t l e  t o  p r o p e r t y ,  i n c l u d i n g  
t n r o u g h  f o r e c l o s u r e ,  a n d  p r o p e r t y  a c q u i r e d  o r  n o l d  u n d e r  t h e  V A  
l o a n  s t a t u t e s  t o  a u b j e c t  t o  s t a t e  c i v i l  l a w 3 ,  i n c l u d i n g  r a x  l a w s .  
3 8  U . S . C .  S e c .  1 8 2 0 ( a ) ( 6 ) .  T h e r e f o r e ,  t h e  V A - f o r e c l o s c d  p r o p e r t y  
i s  t a x a b l e  b y  t h o  B o r o u g h .



T a x  s t » t u « - - F o d « r a l / O t a t e  a g e n c i e s  
N o v e m b e r  1 9 ,  1 9 8 7 Pay* 3

I  u n d e r s t a n d  t h e  V A  h a s  s e n t  a n  o p i n i o n  t o  t h e  B o r o u g h  
t h a t  s t a t e s  t h a t  t h e  V A  i s  n o t  l i o b l e  f o r  l a t e  p e n a l t i e s  o r  
i n t e r e s t  o n  p r o p e r t y  t a x e s .  I  d i s a g r e e  w i t h  t h a t  o p i n i o n  b a s e d  
o n  t h e  i n t e n t  o £  C o n g r e s s  i n  3 8  U . S . C .  1 3 2 0 ( a ) ( 6 )  t h a t  a l l  s t a t e  
c i v i l  l a w s  a p p l y  t o  V A - a c q i n r e d  p r o p e r t y ,  i n c l u d i n g  t a x  l a w s ;  ar.d 
s t a r e  c i v i l  t a x  l a w s  i n c l u d e  t a x  p e n a l t i * s  a n d  i n t e r e s t  
p r o v i s i o n s .  I t  i s  t h e r e f o r e  m y  o p i n i o n  t n a t  V A - a c q u i r e d  p r o p e r t y  
s h o u l d  t o  t r e a t e d  l i k e  o i l  o t h e r  p r o p e r t y ;  a n d  l r  p e n a l t i e s  a n d  
i n t e r e s t  a c c r u e  o n  a  V A - h # l d  p a r c e l ,  t h a t  t h e  V A  i s  l i a b l * .

L a s t ,  t h a r e  i s  a n  i s s u e  a o o u t  a n  a p p a r e n t  c o n f l i c t  
b e t w e e n  t h e  A l a s k a  C o n s t l t u t i c r . .  A r t .  I X .  S e c .  4  ( e x e m p t i n g  s t a t s  
p r o p e r t y  f r o m  t a x e s  u n l e s s  t n e  l e g i s l a t u r e  p r o v i d e s  o t h o r w i s e ) ,
A . S .  2 9 . 4 5 . 0 3 0 ( a ) ( 1 )  ( e x e m p t i n g  m u n i c i p a l ,  s t a t e ,  a n d  f e d e r a l  
p r o p e r t y  f r o m  t a x e s ) ,  a n d  t h e  s t a t e  a r . d  f e d e r a l  s t a t u t e s  a c o v e  
t h a t  s p e c i f i c a l l y  m a k e  s t a t e  a n d  f e d e r a l  l o a n  a g e n c y  p r o p e r t y  
t a x a b l e .  I t  i s  m y  o p i n i o n  t h a t  A , S .  2 9 . 4 5 . 0 3 0 ( a ) ( 1 )  c a n  b e  
i n t e r p r e t e d  t o  a l l o w  a  w a i v e r  o f  t h a t  e x e m p t i o n  b y  s t a t e  o r  
f e d e r a l  l a w ;  a n d  t h a t  t h e  s t a t u t e s  s p e c i f i c a l l y  a l l o w i n g  t a x a t i o n  
e r a  s u c h  w a i v e r s .  T h e r e f o r e ,  I t  i s  n e t  a  c o n f l i c t ,  i n  c y  
o p i n i o n ,  t o  t a x  s t a t e  o r  f e d e r a l  p r o p e r t y  w h e r e  s p e c i f i c a l l y  
a l l o w e d  t o  b y  s t a t u t e ;  r e g a r d l e s s  o f  A . S .  2 9 . 4 3 . 0 3 0 ( a ) ( 1 ) .

K A S / b g / b l
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You have asked for an analysis of the municipal tax 
l i a b i l i t y  on real property that is foreclosed upon by the state. ' 1 /

As a general ru le , municipal property taxes are a l i e n  on the 
property involved. I f  the state forecloses upon property on 
which a l i e n  has arisen, the property is taken subject to the 
l i e n .  2/ I  understand that there is^ no dispute regarding prior 
years: i f  the state takes property, for example, in  Apri l of
1986 and the 1985 taxes have not been paid, the tax l i e n  must be 
sa t is f ied  before the state can give clear t i t l e  to the property 
to a th ird  party. 3/

1/ The property at issue has been foreclosed upon by the Public 
Employees Retirement System (PERS) and the Teachers Retirement 
System (TRS). Property foreclosed upon by the Alaska Housing 
Finance Corporation (AHFC^is subject to the provisions of AS 
18.56.190,' which states that such property is exempt from 
taxation "except taxes on real property of which the corporation 
is  fee owner." Thus, AHFC pays municipal property tax on 
property owned by the corporation.
2/ AS 29.45.300(b) provides that "(plroperty taxes, together 
with penalty and in terest , are a l i e n  upon the property 
assessed.. . .
3 /  The existence of a l i e n  does not imply that a munic ipal ity 
may enforce a l i e n  against the state during the period that the 
s t a b l e  owns the property. Although we have not analyzed this 

q) fc '^u^jscfon^ jiJt) is l ik e ly  that the state's sovereign immunity would 
C ; ^  ‘fTT>hibir-ra: Mun ic ipa l ity from enforcing a l ie n  against the state.
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Nor should there be any dispute about the fact that 
mun ic ipa l i t ies  cannot tax the property when i t  belongs to the 
state. The Alaska Constitution provides that "(c )he real and 
personal property of the State or i t s  p o l i t i c a l  subdivisions 
sha l l  be exempt from taxation under conditions and exceptions 
which may be provided by law." Art. IX, sec. 4. AS 29.45.030 
provides for required exemptions from municipal property 
taxation, and exempts "state . . .  property, except that a private 
leasehold, contract, or other interest in  the property is taxable 
to the extent of the in t e r e s t . . . ."  AS 29.45.030(a)(1). Although 
i t  might be argued that property owned by PERS or TRS is not 
state property, we have previously advised that such property is 
nonetheless s ta tu to r i ly  exempt from property taxes. 1984 Inf . 
Att'y Gen. Op. (July 31; 663-84-0327). Thus, i f  the state owns 
property throughout an entire year, there can be no municipal tax 
l i a b i l i t y  for that year.

You question is how to handle the current year's 
property taxes when the state becomes the owner mid-year. You 
have asked whether the property tax l i a b i l i t y  can be prorated 
between exempt and non-exempt status during a year, and i f  not, 
when the tax l i a b i l i t y  arises. Our answers are that the tax 
l i a b i l i t y  may not be prorated, and that exempt status should be 
determined as of January 1 of the tax year.

Courts that have faced these issues have come to wide 
ranging conclusions. Only two pr inc ip les  emerge: f i r s t ,  in  the
absence of spec if ic  statutory authority to do so, proration 
cannot be implied. Second, the time that the tax l i a b i l i t y  
arises is determined by the appl icable statute.

Although proration of taxes is certa in ly the custom in 
transfers .‘of land Detween two private owners, and although i t  
would cer ta in ly  seem log ica l to do so when the state acquires 
property, I  have found no case in  which, in  the absence of 
statutory authority , a court has permitted proration. The cases 
hold that the tax l i a b i l i t y  for a year e ither exists or does not 
ex ist; i t  does not part ly ex ist . 4/

4/ In re jec t ing  the proration of taxes, one court noted that 
^fa] power in  the courts to re l ie ve  against property taxes 
lawfu l ly assessed under e x p l i c i t  le g is la t iv e  authority is ,  at the 
least, not a fam i l ia r weapon in  the j u d i c i a l  arsena l . . ." 
D is t r ic t  of Columbia v. Sucsman, 352 F.2d 683, 685 (D.C. C ir .
1  17 v  J  /  •
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The question then becomes, when does the tax l i a b i l i t y
for a year arise; or, when does an exemption from taxation
attach. Unfortunately, the cases here are of l i t t l e  help. They 
are unanimous only in  that they look to the relevant statute for 
guidance. Again unfortunately, our statute does not address the 
question of when the l i e n  for propercy taxes arises or when an 
exemption attaches.

Our statutes require that property be assessed at f u l l  
and true value as of January 1 of the assessment year. 
AS 29.45.110. A munic ipa l ity must determine the rate of levy by 
June 15, and mail tax statements setting out the rate and the 
date when taxes become delinquent by July 1. AS 29.45,250. 
Property taxes are a l i e n  upon the property assessed. 
AS 29.45.300. AS 29.45.320 and 29.45.330 deal with the*
enforcement of "delinquent real property tax l iens ."  No
provis ion states c lear ly  the date on which the l i e n  ar ises.

The only provis ion of the statutory scheme dealing with 
the timing of an exempt status is AS 29.45.030(f), which deals 
with the senior c i t iz en  and disabled veteran exemption. That 
provis ion requires that an appl icat ion be f i l e d  for the exemption 
by January 15 "of the assessment year," and s im i la r ly  requires 
separate applications for each "assessment year." Although the 
provis ion does not e x p l i c i t l y  state that the exempt status should 
be determined as of January 1 for the ent ire assessment year, 
that interpretat ion is apparently un iversa l ly appl ied by 
assessing off icers .

Some courts that have addressed this question have held 
that the tax l i a b i l i t y  is enforceable against the government only 
i f  the l i a b i l i t y  has ripened into a l i e n .  Of these cases, some 
hold that a l i e n  cannot ar^se u n t i l  the tax rate has been set, or 
u n t i l  the time that the taxes are due. Utah Parks Co. v. Iron 
County, 380 P.2d 924 (Utah 1963), Adams Co. , Inc. v. 411"
N.Y.5.2d 504 (1978), Rochester Housing Authority v. Sibley~~Corp. . 
351 N.Y.S.2d 934 (1974), City of St. Louis v. Ford Motor Co . , 158 
F.2d 354 (8th C ir .  1946). Others hold that the l i e n  relates back 
to the assessment date. See e . g . , State v. Snohomish County, 128 
P. 667 (Wash. 1912), Huntington City v. Peterson, 518 P.2d 1246 
(Utah 1974). Other courts have found the tax l i a b i l i t y  to depend 
not on the formal existence of a l i e n ,  but rather simply on 
whether the property was exempt as of a "tax status" date, or the 
assessment date. Lutheran High School Ass'n v. C ity of New York, 
288 N.Y.S. 855 (1968). Appeal or T i t le  S e rv ic e s rn c .T T52  A'.2d 585 (Pa. 1969). ----------------------
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■ The two most he lpfu l cases that we have located focus, 
in  the absence of clear statutory guidance, on the pract ica l 
r e a l i t ie s  of municipal budgeting. These cases, D is tr ic t  of
Columbia v. Sussman, 352 F.2d 683 (D.C. C ir .  1965) and Cicv of 
East Orange v. Palmer. 220 A.2d 679 (N.J. 1966) each involve
controversies between the loca l government and the state -- or 
the d is t r ic t  (which the court found to be in  the same status as a 
state). In each case the court points out that a municipal 
government sets the tax rate to be lev ied on real property as a 
function of i t s  revenue needs; i t  may set i t s  budget to stay 
w ith in  certain rates, or estab l ish rates to generate a certain 
amount of revenue, but in  e ither case the rate is a direct
function of the taxable value of property w ith in its
ju r is d ic t io n .  The mun ic ipa l ity needs to know with certainty what 
that value is .  I f  property changes from taxable to exempt status 
w ith in  a tax year, the mun ic ipa l ity w i l l  have miscalculated its 
revenue. For largely th is reason, both courts conclude that the 
tax status at the beginning of the tax year is  determinative for 
the ent ire year.

In the D is t r i c t  of Columbia case, the tax year ran from 
July 1 through June 30. Assessments" were made beginning in  the 
preceding January, and f ina l iz ed  in  May. The assessment role was 
f in a l iz ed  on July 1. The United States had condemned property as 
of July 26, and had argued that taxes were due only for Che 
period between July 1 and July 26. The appeals court held that 
the taxes were due for the ent ire  tax year. This statutory 
scheme d iffers s l ig h t ly  from Alaska's in  that there assessments 
are made and f in a l iz ed  before the tax year begins whi le in  Alaska 
assessments are made and f in a l iz ed  w ith in  the tax year.

The New Jersey statutory scheme is more s im i lar to 
Alaska's. ; There, the tax year runs from January 1 through 
December 31. The assessment date is  the preceding October 1, 
with the assessment ro le being f in a l iz ed  in  January. The tax 
rate is set in  July and taxes are due in  February, May, August 
and November. Since two installments of taxes are due before the 
rate is set, the previous year's levy is used as an estimate. 
The court held that a transfer of property after January 1 would 
not affect the tax l i a b i l i t y  for that year. I t  reserved its 
opinion on property acquired between October 1 and December 31.

Since Alaska's statutory scheme is  s i le n t  on Che 
question at issue, and since i t  is  not id en t ica l with the 
statutes of other ju r isd ic t ion s  that have faced this question, i t  
is not possible to predict with any degree of certainty how Alaska's court would answer the question. Since a variety of 
answers seemed at least arguably permissib le, I suggested that
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the Commissioners of the Departments of Revenue and Community and 
Regional Affairs meet and discuss the po l icy implicat ions. The 
commissioners met on March 23, 1987, and agreed that a January 1 
"tax status" date should be used. In addit ion, the State 
Assessor indicated that th is question had been raised at a 
meeting of the Alaska Association of Assessing Off icers, and that 
the members of that body agreed that a January 1 "tax status" 
date should be used. In our opin ion, that resu lt may be lega l ly  
required under ex is t ing law; i f  i t  is not required, i t  is 
cer ta in ly  le ga l ly  permissib le.

Thus, unless and u n t i l  the leg is la ture provides 
otherwise, the state should treat property acquired after January 
1 of a year as taxable property for that ent ire year.' 
Conversely, when s e l l i n g  or disposing of property that has 
attained tax-free status because i t  was owned by the state on 
January 1, that status for the current tax year should be 
ref lected in  the sales pr ice.
DV: j  f
cc: David Hoffman

Commissioner
Department of Community & Regional Affairs
Karen Carlson 
D iv is ion  of Treasury 
Department of Revenue
Mike Worley 
State Assessor
Department of Community & Regional Affairs
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