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"An Act establishing the Alaska State Pension Investment Board; relating to management and investment of state
pension funds, receipts of the supplemental employee benefits program, receipts of the deferred compensation
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FISCAL NOTIf" |U|

TATE OF ALASKA Bill Version: S fi ~>27
2 LEGISLATIVE SESSION

vision Date: Department Affected: Revenue  (S) Publish Date: A
Ic. Alaska Stale Pension Investment Board. BRU: Operations

Component: Treasury Management

onsor: Senator Pourchot

Component Serial No.

questor: Senator Pourchot

PTTAL

REVENUE

GENERAL FUND
FEDERAL FUNDS

OTHER 176.9 146.2 152.0 158.1 164.4 170.9
TOTAL 176.9 146.2 152.0 158.1 164.4 170.9
OSITIONS:
FULL-TIME 1 1 1 1 1 1
PART-TIME o

uidiiyes in
TEMPORARY reflect NO FISCAL CHANGE from the orioinal

. . fiscal note. This fiscal note is appropriate,
stimate of current year impact: None pprop

ANALYSIS: See attached worksheet. date Comte Aide (initial)1

rcparcd by: Brian C. Andrew Phone:  465-2350

ivision: Treasury Date: December 20. 1991

Il7|l
pprtrved by Commissioner: X -

'y:  Revenue
istribution (by preparer): Legislative Finance. Legislative Sponsor. Requestor, OMB, & Impacted Aeency(ies).

ev 12/91 Page 1 of ol



ol -rir- -
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ropared by Brian C. Andrews
ecember 20, 1991
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< FISCAL NOTE slii, VersionnC S 5 & 3 3.S fSTfO

STATE OF ALASKA (S) Publish Date: /- £ ?- ">

1992 LEGISLATIVE SESSION

revision Date: January 27,1992 Department Affected: Administration
Title: An Act establishing the Alaska State Pension BRU: Retirement and Benefits
Investment Board

Component: Retirement and Benefits

Sponsor Pourchot
Requestor. Senate State Affairs COMPONENT SERIAL NO. G\

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 0 0. 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
IREVENUE 0 0 0 0 0 0
1 £ip SOURCE:

FUNDING: (Thousands of dollars)

GENERAL FUND <2736.1> <2736.1> <2736.1> <2736.1> <2736.1> <2736.1>
FEDERAL FUNDS 0 0 0 0 0 0
OTHER

FUND SOURCE 2736.1 2736.1 2736.1 2736.1 2736.1 2736.1
TOTAL 0 0 0 0 0 0
POSITIONS

FULL -TIME: 0 0 0 0 0 0
PART-TIME: 0 0 0 0 0 0
TEMPORARY:: 0 0 0 0 0 0
Estimate of current year impact: none

ANALYSIS: (attach a separate page if necessary.) This analysis is based on the assumption that the Department

of Revenue will provide staff assistance to the board to accomplish required administrative tasks. Section 13 includes
the receipts of the Supplemental Benefits System and the Deferred Compensation Program as exceptions to the list of
general fund program receipts. These receipts are considered to be held in trust and not available for general
appropriation and results in the~ppnsfer of fupdint; Gorn General Fund to Other Fund Source (Benefit Systems Receipts).

Prepared Bv:  Garv Bader Phone: 4654470
Division: Retirement anid~Benefits 7 / Date:

Approved by Commissioner: N'ancv 1!

Agerey. Department of Administration u

r jibution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB 5 Impacted Agency(ies).
kc* 10/90 Page 1 of 1



Official Business

Alaf*.a State Legislature
SEINATE

P.O. Box V
State Capitol
Juneau, Alaska 99811

FINATE SIATE AHAIRS CWITI
LETTER (GF INTENT

B30 @D

An Act establishing the Alaska State Pension
Investment Board; relating to management and
investment of state pension funds, receipts of
the supplemental employee benefits program,
receipts of the deferred compensation program
and other state funds; and providing for an
effective date.

Acting within the fiduciary responsibility wunder the Prudent

Investor

Rule, and provided that, in the judgement of the manager,

Purchase/Sale execution and transaction cost are competitive with
Non-Alaska affiliated brokers, active managers are encouraged to
do business with brokerage firms having offices in Alaska. The

and index account managers are not required to execute

managers
trades with Alaska firms if they are rot competi All brokerage
firms must be members of the New Yor and Exchange
date Senato

Senate

LETTER OF INTENT



Alaska State Legislature

dﬂrmn During Session
Steta Afars Sate Cxpitd
Comminee PO BoxV
A . Juneau. Alaska 99811
Legislative Goundil (907) 465-4859
TCorrmine:eon . . During Interimm
Representative Eugene Kubina PO. Box 2463
Valdez. Alaska 99686
(307) 8152111

February 27, 1992

Rep. Eileen MaclLean, Co-Chair
Rep. Mike Navarre, Co-Chair

House Finance Committee

Alaska House of Representatives
State Capitol ; 7
Juneau, AK 99811 / A/t 7

Dear Representatives Maoitean and/Navarre,

On Wednesday, February 26, 1991, the House State Affairs Committee
heard CSSB 329 - relating to the Alaska State Pension Investment
Board. Although this bill was passed out of the committee and on
to the House Finance Committee, there were substantial concerns
voiced during the hearing. The purpose of this letter is to inform
you of these concerns and request that you address them before
taking action on CSSB 329.

Due to the SBS fiasco of last year, the issue of liability for the
mismanagement of the funds has arisen. Although there are some
liability provisions for the board proposed by CSSB 329, the
concern 1is that the state will no longer be liable Tfor Ilosses
incurred by the recipients of the Tfunds. The question posed is
whether the people who benefit from these funds are trading a
guarantee from the state under current law for no guarantees under
the proposed system of an investment board.

The House State Affairs Committee respectfully requests that you
examine rhis area carefully to ensure that protection against loss
will continue to be provided for the people who participate 1in
these funds. Thank you very much.

Sincerely,

Representative Gene Kubina, Chairman
House State Affairs Committee

cc: Senator Pat Pourchot
House Finance Committee Members

- DISTRICT SIX -

Chenega Bay ¢ Chitina « Cooper Landing * Cordova * Hope » Moose Pass « Seward « Tatillek « Valdez « Whittier



ISSUES, ANSWERS, AMENDMENTS: SB 329
Senator Pat Pourchot
March 12, 1992

1. DOES THE COMMISSIONER OF REVENUE HAVE VETO POWER FOR THE
MANAGEMENT OF THE FUNDS LISTED IN SB 329? No. The language
referencing the Board's ability to manage "other state funds upon
agreement with the commissioner of the department or the fiduciary
responsible for the fund” may lend itself to misinterpretation that
the Department of Revenue Commissioner somehow has "veto power".
To clarify that an agreement to manage other state funds is between
the fiduciary or the Commissioner of the department in which the
fund is located and the Board, | offer attached Amendment #1.

2. DOES THE LIABILITY CLAUSE ABSOLVE THE STATE OF ITS
RESPONSIBILITY FOR THE SOUNDNESS OF THE FUNDS LISTED IN SB 329?
This language was carried over from the previous pension investment
bill, SB 18, and was considered to be essential under the corporate
concept. Given that the Defined Benefits systems are protected by
Art. 12, sec. 7 of the state constitution and that the specific
liability language raised concerns of several beneficiaries, |
recommend Amendment #2, which deletes the Iliability section
(37.10.310.) in entirety. This assures that the state Ilevel of
liability remains at status quo.

Amendment #2 adds employer liability language to SBS and Deferred
Compensation, clarifying that the state is not liable for
investment losses if the prudent investment standard has been met.
The Attorney General’s office concurs with this amendment and is
prepared to answer questions concerning lability at the House
Finance hearing.

3. IS THE BOARD OBLIGATED TO TREAT ALL BENEFICIARIES EQUALLY? Yes,
as it would be considered imprudent to not do so. However, | agree
with Representative Larson's recommendation that we include
impartiality language in statute to further clarify this
requirement. | have drafted an amendment (Amendment #3) at the
recommendation of Representative Larson. Representative Larson also
pointed out that the prudent investor language (Page 12, sub-
section (c)) set out two different standards for fund management.
Amendment #3 applies the Prudent Investor Rule to all funds managed
by the Department of Revenue and removes the "ordinary professional
prudence™ language. | fully support Representative Larson's
recommendations.

| have reviewed these proposed amendments with the Department of
Revenue, Department of Law, LB&A Investment Oversight Consultant,
Attorney Douglas Mertz as well as many members of various
beneficiary groups. | recommend adoption of these amendments.



A laska State L egislature

Sen. Put Pourchot, Co-Cliuirmun

Sen. rlay Kerttulu, Co-Chairman
Still** Capitol
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Sen. Jim D u t i e a n
Sen. tyimnn K. llorrmnn

Sen. Pick Shultz

Sen. ltiek IVIilii'K

Senate Finance Committee

T0: Representative Gene Kubina
House State Affairs Commiattttee Chair

FROM: Senator Pat Pourcho

RE: SB 329, An Act establishing the Alaska State Pension
Investment Board.

DATE: February 5, 1992

I would Ilike to request a hearing on SB 329 in the House State
Affairs Committee. CSSB 329 (STA) with accompanying Letter of
Intent and DOR, DOA fiscal notes passed out of the Senate on
February 3, 1992 with a 16-0 vote.

SB 329, replaces the Commissioner of Revenue as sole fiduciary of
the state pension funds with a Board of Trustees. Included in SB
329 are the funds of: Public Employees Retirement System, Teachers
Retirement System, Judicial System, Military System, Supplemental
Benefits System and the Deferred Compensation Program. These funds
are to managed by the Department of Revenue at the direction of the
Alaska State Pension Investment Board. The Board®"s stated purpose
is to provide prudent and productive management and investment of
state pension funds.

This bill incorporates many of the concepts that were included in
Senate Bill 18, which passed both bodies in 1991 and was vetoed by
the Governor. Those <concepts include board representation of
retirement system members, requirements for auditing and reporting
and 1inclusion of the SBS fund. | have worked closely with the
Department of Revenue 1in drafting this new legislation, which we
both feel overcomes the previous objections of the Administration.

Attached you will find a Sectional Analysis, a marked-up copy of
the bill with explanatory notes in the margin and a chart showing
funds and amounts, as well as Board composition.

Please contact Susan Barnett in my office 1if you have any
questions. Thank you for considering my request.



329

HTSTORY OF CHANGES IN THE LEGISLATIVE PROCESS FOR SB 329

Senate State Affairs Committee: 1/22/92

The State Affairs Committee adopted a Committee Substitute,
incorporating the following two changes:

1. Chapter 85 SLA 91 allows municipal taxation of foreclosed
properties held for investments. DCRA recommended that Sections 8
and 9 of the SB 329 be deleted as they are considered unnecessary.

2. The words (AND ASSETS) were eliminated from Sec. 37.10.280.
The Board does not hold assets. The assets are held by the

retirement system.
3. LETTER OF INTENT: The letter of intent encourages the board

of trustees to utilize Alaska firms who are members of the New York
and American Exchange, when all factors are equal.
Senate Finance Committee: 1/28/92

The Senate Finance Committee adopted the State Affairs CS and
Letter of Intent and the DOA and DOR fiscal notes. No changes.

Senate Floor: 2/3/92

Y= 16 N=0 E=4



January 23, 1992
sec.txt/Susie

SUBJECT; CSSB 329 (STA): PENSION FUND INVESTMENT LEGISLATION
T0; Senator Pat Pourchot

FROM; Susan Barnett, Staff

This legislation establishes a Board of Trustees to manage and
invest the following funds: PERS, TRS, Judicial, Military, SBS and
Deferred Compensation.

TITLE; An Act establishing the Alaska State Pension Investment
Board, hereinafter referred to as the Investment Board; relating
to management and investment of state pension funds and other state
funds; and providing for an effective date.

SECTION 1: creates the Alaska State Pension Investment Board.

Sec. 37.10.210 (a) establishes the Investment Board and sets the
purpose of the Investment Board as providing prudent and productive
management and investment of state pension Tfunds and other Tfunds
by agreement.

Subsection (b) sets out the eight voting trustees, two of whom are
members of and elected by the Public Employees Retirement Systenm
(PERS) participants. One of the PERS elected trustees must be a
participant in SBS. Two trustees are members of and elected by the
Teachers Retirement System (TRS) participants. Nominations may be
made by the TRS Board, PERS Board or by petition signed by at least
10 persons eligible to vote 1in the election.Three public member
trustees are appointed by the governor, at least one of whonm
represents ncn-State participating employers. All public members
shall have business and investment experience. The Commissioner of
Revenue also serves as a trustee. -—

Subsection (c) sets out Btaggered four year terms for trustees.
Subsections (d) and (e) set out removal "for cause"™ of trustees,
each trustee serving at the pleasure of the appointing or electing
authority and the filling of a vacancy. The PERS and TRS Boards
serve as the "electing" authorities.

Subsections (f)(g)(h) set out Investment Board organization: Board
elects chair annually, five trustees constitute a quorum and
designees are not allowed. Subsection (i) requires trustees to
adopt a policy concerning investment education.

Sec. 37.10.220 sets out the powers and duties of the Investment
Board. Subsection (a) provides that the Investment Board shall
establish 1investment policies for the funds for which it is
responsible after vreviewing recommendations from the advisory
council and DCR, submit investment reports to the legislature,



employers, appropriate boards, departments, contract for external
performance reviews, engage independent auditors, review the
actuarial earnings assumption every two years and report findings
to the appropriate board, select and retain external 1investment
managers and fund custodians and develop and present a budget plan
to DOR, OMB and the legislature. Subsection (b) provides that the
Investment Board mav employ legal counsel, engage outside
investment advisors, contract for services necessary to allow the
Investment Board to perform its functions, enter into an agreement
to assume responsibility for other state funds upon agreement with
the Commissioner of the department or the fiduciary responsible for
those funds. Subsection (c) sets out that the Investment Board
shall annually meet with PERS, TRS boards and the Department of
Administration to review benefits administration.

Sec. 37.10.230 (@) (b) set out conflict of interest provisions for
the trustees. Under this section, the Investment Board shall adopt
regulations to restrict trustees from having a substantial interest
in any of the fund assets.

Sec. 37.10.240 exempts the Investment Board from the Administrative
Procedures Act but requires the Board to adopt and publish
regulations relating to procurement that vreflect competitive
bidding and to provide public notification. The Investment Board
must also comply with the open meetings law. Subsection (e) sets
out emergency regulations procedures.

Sec. 37.10.250 sets the honorarium for trustees at $150 per meeting
day and states that those who are public employees shall serve
without compensation but shall be granted administrative leave.

Sec. 37.10.260 (a) requires DOR to provide staff for the Investment
Board, (b) allows Board to designate a signatory.

Sec. 21.10.270 requires the Investment Board to appoint an
investment advisory council composed of at least three and not more
than five members who must meet qualifications. Subsection (b) sets
out that the members serve at the pleasure of the Investment Board
and serve for staggered three year terms. Subsection (c) requires
Investment Board to establish compensation for advisory members.
Subsection (d) sets out duties of the council to include reviewing
investments,recommending investment policy, advising on selection
of consultants and auditors. Subsection (e) allows the council to
contract with other state agencies to provide advice, with
Investment Board approval.

Sec. 37.10.280 requires the Investment Board to ensure that assets
held in trust are protected and that insurance must protect the
board and state from liability to others and from loss of trusteed
assets due to acts or omissions of the trustees.

Sec. 37.10.290 exempts the retirement systems and property they
own, manage or hold in trust from all taxes and assessments in the
state with the exception of municipal taxation on property acquired



through foreclosure or in lieu of foreclosure.

Sec.37.10.300 prohibits the Investment Board fromengaging in
commercial banking activity, from acting as a depository or trustee
for a private person and from acting as a lender to a private
person of money from any source other than the money from the state
funds under its own management.

Sec. 37.10.310 Ilimits the state®s responsibility for liabilities
of the. Investment Board.

Sec. 37.10.390 defines board, vretirement systems. Retirement
Systems are: TRS, PERS, Judicial, Military.

SECTION 2: substitutes the Board for the Commissioner of Revenue
in reporting about the condition of the teachers retirement syBtem
(TRS) and requires the Board provide the TRS board with an annual
external performance review of the trust fund.

SECTION 3; requires the TRS board to adopt regulationsfor the
election and removal of trustees to the Investment Board. Note:
changes to 14.25.280 alter several other funds. 14.25.280 is
considered the standard.

SECTION 47? makes the Investment Board fiduciary of the TRS fund
in place of the Commissioner of Revenue and requires the Board to
work in the best financial interest of the system®s beneficiaries
and the retirement plan.

SECTION 5; allows the Teachers Retirement System member
contributions held 1in the system to be taxed under the proposed
changes to Title 29, allowing municipal taxation of foreclosed
properties.

SECTION 6; substitutes the Investment Board for the commissioner
of revenue 1in management and investment of the Judicial Retirement
Trust. e

SECTION 7, substitutes the Investment Board for the commissioner
of revenue 1in management and investment of the Alaska National
Guard and Alaska Naval Militia retirement fund, referred to as the
Military fund or systenm.

SECTIONS 8. 9and 10 exempt the Investment Board from the procurement
code but require the Board to adopt comparable procedures.

SECTION 11 includes the receipts of SBS and Deferred Compensation
on the list of funds excluded from the Program Receipts/ General
Fund definition.

SECTION 12 substitutes the Investment Board for the Commissioner
of Revenue in the section that sets out the current statutes
concerning powers and duties cf the fiduciary that 1invests and
manages state funds. 1In paragraph (8) the bill requires accounting



records to be kept in accordance with generally accepted accounting
principles. Subsection (c) requires®™ the fiduciary to exercise the
Prudent Investor Rule in exercising powers and duties. Subsections
(d)(e) require the state to defend and indemnify the fiduciary if
fiduciary or the fiduciary"s designee performed in good faith and
was prudent. Subsection (f) defines fiduciary to include trustee,
and any other person who exercises control over assets or who gives
investment advice to the board.

SECTION 13 is a conforming amendment to correct the Public School
Trust Fund (which 1is not included 1in the board®"s responsibility)
statutes, to reflect changes made to the TRS statutes.

SECTION 14: identifies the Investment Board as the fiduciary of
the receipts of the employee benefits program (SBS). Subsection (b)
allows, but does not require, the Investment Board to offer a
"participant directed” plan and protects the Board from liability
from the individual®s exercise of control. Subsection (c) requires
the Board to consult with Commissioner of Administration prior to
contracting or modifying contracts concerning management of SBS.
Subsection (d) requires Board to develop a contingency plan for
potential investment problems.

SECTION 15: in existing PERS statutes, vrequires the Investment
Board to provide specified information to the commissioner of
administration.

SECTION 16; requires the PERS Board to adopt regulations concerning
the election and removal of trustees to the Investment Board.

SECTION 17; substitutes the Investment Board for the Commissioner
of Revenue as the fiduciary for the PERS fund and references to the
requirements set out in the TRS sections.

SECTION 18: allows the PERS member contributions held in the systen
to be taxed under the changes in Title 29, concerning foreclosed

property. R

SECTIONS 19 and 20; substitute the Investment Board for the
commissioner of administration as investor of the deferred
compensation funds and gives the Board the same powers and duties
in investing Deferred Compensation funds as set out in the TRS
statues. The language 1is similar to that 1in Section 14 (SBS)
concerning investments, fiduciary responsibility, consultation with
Admin, and contingency planning.

SECTION 21; includes the Investment Board trustees in the conflict
of interest statutes.

SECTION 22; amends the duties of the Department of Revenue to
reflect the changes made by the bill and the funds for which the
Board 1is responsible for, requires that the department collect,
account for, have custody of, 1invest and manage the funds 1in
accordance with the policies set by the Investment Board.



SECTION 23; allows the commissioner of Revenue to designate
employees who are subject to conflict of interest provisions and
sets out that failure to comply is grounds for termination.

SECTION 24; repeals definition of "insured" as the language 1in AS
39.45.030 (b) has been changed from an investment limitation list
to the language in Sections 19 and 20 for deferred compensation
and the word "insured"™ no longer appears 1in either section.

SECTION 25; 1i1s a transition section.

SECTION 26; sets out the initial terms of the Investment Board and
permits the Boarc. to hold organizational meetings as soon as a
quorum has been appointed or elected.

SECTION 27; sets July 1, 1992 as the effective date for Board
organization.

SECTION 28; sets the earlier of July 1, 1993 or the date
established by resolution of the trustees as the effective date for
the Board to begin managing and investing assets as well as other
duties as define”™ in the Dbill.

LETTER OF INTENT;



By Senatorwat Pourchot
1/23/6p

COMPARISON OF CSSB 329 AND SB 18
PENSION FUND MANAGEMENT

Senate Bill 18 gch estabhshed the Alaska State Pensaﬁ
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329 (STA) ALASKA STATE PENSION INVESTMENT BOARD

?SB 329 (SI) replaces, the Commrssroper of R%venue as the sole
u&rar the billion pensio nds with an el m1e de
Boar (sy rustees. Tne De art ent o Revenue invests t ese nas

at the direction of this Board.

BOARD COMPOSITION:
§329estab0|sh]e Palan ed eight member IgoRaS}t ourE cted2
and fOLH aFquornte he eecte members are ERS/SB
S and TRS Boards are empP t% sef re uatro s
concernrn eIectron and removal of the RS oard me ers
Governor gpornted members are: ommrssron r of Revenue an ree
mem ers w have Investment experience, with at least. on ese

rept Feﬂn g, 8 sate employer, such as munici aFrtres nd
sthol Sticts. overnor may remove the appointed members for

CSSB 329 sets out the hrghe?t standards for the Board, including:

A Prudent Inyestor Rule
B. Conﬁrct of Interest and Open Meetings provisions.

C. Procurement re uIatron
D. Access tofgr ssrona investment and legal counsel.

E. Training trustees.
CSSB 329 provrdes for strrnlgent oversight by requrrrn%
. range and guarterly inves ment reports t &A
B. Performarce eva ations, audits and rnvestment”p Icles
Ehe é‘;overnor Legislature, participating employers and ERST

0arads
C. Revrgw of actuarial earnings assumptions and report to
appro§r|ate oards.

elopment of an annual operating budget and presen N
to DB, O A Legislature, o oPeratng ey presentatio

WB 329 s Pgorted the Administration_as well as the
ollowing organizations: -AK, AARP, ASEA, APEA, AML.

A Letter of Intent was a%opted An the Senate State  Affairs

CRmmrt}Fe which encoura%es| e Board to utilize Alaskan firms
wnen all factors are equal.

%geérzator P chot



Alaska State Pension Investment Board (ASPIB)

C S S B 329 (STA ), Senator P owur rchot

A Board of Trustees established to manage the following funds:
Public Employees Retirement System Fund $ .. billion
Teachers Retirement System Fund  $: .90 billion
Judicial Retirement System Fund  $:+.: million
Military Retirement Fund  $: .. million
Supplemental Benefits System (SBS) s« 75 million
Deferred Compensationsi1.s million

Board of Trustees

~ 4Beneficiary Seats (Elected)
1 (minimum) Non-State Employer (Appointed)
2 Public Members with investment experience (Appointed)

Commissioner of Revenue
Investment
e AdvisoryCouncil
Commissioner of Revenue 3 -5Professionals
Treasury Staff

Senator Pourchot 1/13/92



AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 329 (STATE AFFAIRS)

Page 1, line 11, after "and":
Delete "of other state funds"

Insert "."

Page 1, line 12, after "fund™:

Insen ", of other state funds"

7-LS 1609*3.2
Cramer
03/04/92

BY SENATOR POURCHOT

nt "



7-LS1609vC.3v
Cramer
03/11/92

AMENDMENT

OFFERED IN THE SENATE BY SENATOR POURCHOT
TO: CSSB 329 (STATE AFFAIRS)

Page 7, lines 5-7:

Delete all material.

Page 15, line 7, alter "(e)™
Insert "Except to the extent clearly set out in the terms of the plan document offered by the

employer to the employee, the employer is not liable to the employee for investment losses if the prudent

investment standard has been met.

®

Page 17, line 13, after "(f)™
Insen "Except to the extent clearly set out in the terms of the plan document offered by the
employer to the employee, the employer is not liable to the employee for investment losses if the prudent

investment standard has been met.

(9)"

w. mo-———a-, 1
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AMENDMEN T

OFFERED IN THE HOUSE
TO: CSSB 329 (STATE AFFAIRS)

Page 12, line 24, after "fund":
Insert "shall apply the prudent investor rule and exercise their fiduciary duty in the sole
financial best interest of the fund entrusted to the fiduciary. Among beneficiaries of a fund, the

fiduciaries shall treat beneficiaries with impartiality”

Page 12, line 24, after "COMMISSIONER" through page 13, line 2:

Delete "] shall exercise the judgment and care under the circumstances then prevailing that an
institutional investor of ordinary professional prudence, discretion, and intelligence exercises in managing
large investments with consideration for the purpose of the fund, the investment objectives, the
continuing disposition of the fund’s investments, and the probable safety of the capital as well as the
probable investment returns. With respect to the Alaska State Pension Investment Board, the
fiduciaries of the hoard shall apply the prudent investor rule and exercise their fiduciary duty in
the sole financial best interest of the funds entrusted to them and of the beneficiaries of those
funds. The trustees mav not make or authorize investment decisions or voting of shares for a
purpose other than the sole financial best interest of the funds or beneficiaries.”

Insert "SHALL EXERCISE THE JUDGMENT AND CARE UNDER THE CIRCUMSTANCES
THEN PREVAILING THAT AN INSTITUTIONAL INVESTOR OF ORDINARY PROFESSIONAL
PRUDENCE, DISCRETION, AND INTELLIGENCE EXERCISES IN MANAGING LARGE
INVESTMENTS WITH CONSIDERATION FOR THE PURPOSE OF THE FUND, THE
INVESTMENT OBJECTIVES, THE CONTINUING DISPOSITION OF THE FUND’S INVESTMENTS,
AND THE PROBABLE SAFETY OF THE CAPITAL AS WELL AS 'IHE PROBABLE INVESTMENT

RETURNS],"
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12
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7-LS1609VG
A D° CHAFES SSS
No-HUAHTEIN
CS FOR SENATE BILL NO. 329 (STATE AFFAIRS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - SECOND SESSION
BY THE STATE AFFAIRS COMMITTEE vets.  br. [ICAN"ee):

Offered: 1123

Sponsors):  SENATORS POURCHOT, Sturgulewski, Duncan, Collins, Pearce

Ses :
P*-herc*a Cofa”.
A BILL

FOR AN ACT ENTITLED
"An Act establishing the Alaska State Pension Investment Board; relating to management
and investment of state pension funds, receipts of the supplemental employee benefits
program, receipts of ihe deferred compensation program, and other state funds; and

providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
S PobUd. FiwJi Sf't.'fuFc.
* Section 1. AS 57.10 is amended by adding new sections to read:

* i \iS ARTICLE 5. ALASKA STATE PENSION INVESTMENT BOARD.

AN Sec. 37.10.210. ALASKA STATE PENSION INVESTMENT BOARD, (a) There is
established the Alaska State Pension Investment Board in the Department of Revenue. The
purpose of the board is to provide prudent and productive management and investment of state
pension funds and of other state funds upon agreement with the commissioner of the department
or the fiduciary responsible for the fund.

A (b) The board consists of eight trustees. Two of the trustees shall be elected by the

14 CA™o.f*"nembers of the public employees’ retirement system from the membership of die system.

1- CSSB 329(STA)
yew "f»] [DELATED TEXT 2FACXE7ED]
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AMNominations may be made by the Public Employees’ Retirement Board or by petition signed by
2 at least 10 persons eligible to vote in the election. One of the trustees elected from the
3 membership of the public employees’ retirement system must be a participant in the supplemental
4 n employee benefits program established under AS 39.30.150 - 39.30.180. Two of the trustees
5 shall be elected by the members of the teachers’ retirement system ffom the membership of the
system. Nominations may be made by the Teachers’ Retirement Board or by petition signed by
X at least 10 persons eligible to vote in the election. The governor shall appoint three trustees. At
£g"least one of the appointed trustees must represent employers, other than the state, who participate
A enin one of the retirement systems. The appointed trustees must have business and investment
10 experience. The commissioner of revenue serves as a trustee.

11 V7 [ tc) The appointed and elected trustees shall serve for staggered terms of four years and

& S.**®
12 5* ™ may be reappointed or reelected to the board.

13 A (d) The governor may. by written notice to the trustee, remove an appointed trustee for
14~V Ncause. The Public Employees’ Retirement Board may, by written notice to the trustee, remove
IfAo'1*™* a member elected from the membership of that retirement system for cause. The Teachers’
16 Retirement Board may, by written notice to the trustee, remove a member elected from the
17 "membership of that retirement system for cause. After a trustee receives written notice of
I"fi>N”0A removal, the trustee may not participate in board business and may not be counted for purposes

1 9 $ f of establishing a quorum.

2% (e) A vacancy on the board of trustees shall be promptly filled in the same manner as

21 wmyjfck the seat was originally filled. A person filling a vacancy holds office for the balance of the

22 unexpired term of the person’s predecessor. A vacancy on the board does not impair the
23 authority of a quorum of the board to exercise all the powers and perform all die duties of the
24 board.
25 Ny >ty The board of trustees shall annually elect a chair from among its members.
26 N N\ trustees const*tute a quorum for the transaction of business and the exercise of
27 the powers and duties of the board.
28 (h) A trustee may not designate another person to serve on the board in the absence of
29 hi® e trustee.
30 (i) The board shall adopt a policy concerning investment education for trustees.
31 Sec. 37.10.220. POWERS AND DUTIES OF THE BOARD, (a) The board shall
Powers oaJ £>u-hf£s_8o*rcS sjvJl ... SUiW =cw M
CSSB 329(STA) -2-
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4 p\Vo'
5

10
11
12

3

(1) hold fegular and special meetings at the call of the chair of of at ieast four

members;
v (2) establish investment policies tor the funds for which it is responsible alter
reviewing recommendations trom the investment advisory council and the Department of

Revenue; i\

rn rb I(3) submit long-range and quanerly investment repons to the Legislative Budget
and Audi: Committee;
a/~dt4) report to the governor, the legislature, and employers participating in the
retirement systems by the first day of each regular legislative session concerning the investment
of funds for which the board is responsible, including financial and investment policies
established by the board, and enclose a summary of the most recent performance evaluations of

the funds managed by *lie board;
(5) contract with external performance evaluators to review the performance of

14 "W)«-Nfeach fund for which the board is responsible and report each year on the fund’s condition to the

15
16
17
18
19

26

27
(bV

29

30

31

board of trustees and to the other appropriate boards;

(6) engage independent certified public accountants to perform an annual audit
of each of the funds for which the board is responsible and to report to the board with the results
of the audit; *

J>J fct0  (7) review the actuarial earnings assumption for each fund for which the board

is responsible every two years and report its findings and recommendations to the appropriate

recommendations from the Department of Revenue and
the external investment managers and custodians for the

funds managed by the board;
& P'W develop an annual operating budget plan and present it to the Department of

Revenue, the office of management and budget, and the legislature.

(b) T.he board may
N employ outside tnvestment advisors to review investment policies and make
recommendations to the board,;
A (2) employ legal counsel;

(3) contract for services necessary to carry out its powers and duties;

5 * -3- CSSB 329(STA)
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(4) enter into an agreement with the commissioner of the department or the
fiduciary responsible for another state fund to assume fiduciary or management responsibilities
3 for investing the other state fund;
4 (5) do all acts necessary to carry out the powers expressly granted .
5 A implied in this chapter.
(c~ The board shall meet annually, either jointly or separately, with the Public
Employees’ Retirement Board, the Teachers’ Retirement Board, and the Department of
Administration to review benefit administration of each of the retirement systems and of the
employee benefits program established under AS 39.30.150 - 39.30.180 and the deferred
e compensation program under AS 39.45. The Department of Administration and each retirement
board shall report to the investment board on benefit administration and other issues for that
12 retirement system or program that may affect the investment and management of the fund.
13 A fh/S (d) The chair of the board shall appoint a trustee to present the board’s position to
14 ~legislative committees when the committees are considering the board’s operating budget. The
IS board is otherwise subject to AS 37.07
Strk Sec. 37.10.230. CONFLICTS OF INTEREST, (a) Trustees are subject to the provisions
1788w Ao f AS 3680
18 \ e (b) If a trustee acquires, owns, or controls an interest, direct or indirect, in an entity or
'‘project in which assets under the control of the board are invested, the trustee shall immediately
20 disclose the interest to the board. The disclosure is a matter of public record and shall be

21f>5\*cV;. included in the minutes of the board meeting next following the disclosure. The board shall

22 C. adopt regulations to restrict trustees ffom having a substantial interest m an entity or project in
A % which assets under the control of the board are invested.

S 2 Sec. 37.10.240. REGULATIONS AND OPEN MEETINGS, (a) The board may adopt
t reSu”at’ons t implement AS 37.10.210 - 37.10.390. Regulations adopted by the board are not
subject to the Administrative Procedure Act (AS 44.62). The board shall adopt regulations
W required by AS 36.30.015(0 relatln procu ement. The board shall comply with the

™ 28 requirements or AS 44.gzr%elgrer24 62. 3a1£|.' 54T SEIAIGH
29 (b) Notwithstanding (a) of this section, a regulation adopted under AS 37.10.210 -
30 37.10.390 shall be published in the Alaska Administrative Register and Alaska Administrative
31 Y f°r informational purposes. A regulation adopted under this section shall conform to the

"tAA -
C P\ ~ CSSB 329(STA) -4-
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L sryle and format requirements of the drafting manual for administrative regulations that is

2 published under AS 44.62.050.

3N (c) At least 30 days before the adoption, amendment, or repeal of a regulation under this

4 chapter, the board shall provide notice of the action that is being considered. The notice must

5 include publication in one or more newspapers of general circulation in each judicial district of

the state.

7 A3 N . (d) A regulation adopted under this chapter takes effect 30 days after adoption by the

8 board unless a later effective date is stated in the regulation.

9 (e) Notwithstanding the other provisions of this section, a regulation may be adopted,
10 Y " amended, or repealed, effective immediately, as an emergency regulation. For an emergency
11 regulation to be effective the board must find that the immediate adoption, amendment, or repeal
12 of the reg»lation is necessary. The board shall, within 10 days after adoption of an emergency
13 regulation, give notice of the adoption under (c) of this section. An emergency regulation
14 adopted under this subsection may not remain in effect past the date of the next regular meeting
15 of the board unless the board complies with the procedures set out in this section and adopts the
16 regulation as a permanent regulation.

17 (f) In this section, "regulation™ has the meaning given in .\S 44.62.640(a).

18 Sec. 37.10.250. COMPENSATION OF TRUSTEES. Trustees, other than trustees who
19 are employees of the state or a political subdivision of the state, receive an honorarium of $150
20 for each day spent at a meeting of the board or at a meeting of a subcommittee of the board or
21 Qrat a public meeting as a representative of the board. Trustees who are state employees are
2\>° entitled to administrative leave for service as a trustee. Trustees who are employees of a political
23 subdivision of the state are entitled to leave benefits provided by their employers comparable to
24 those provided to state employees for service as a trustee. Trustees are entitled to per diem and
25761" expenses authorized for boards and commissions under AS 39.20.180.

26 Sec. 37.10.260. STAFF, (a) The Department of Revenue shall provide staff for the

27%$ & >. board.
"o
28 \ A (b) The board may designate a trustee or an officer or employee of the Department of

29 5 '~ Revenue to be responsible for signing on behalf of the board a deed, contract, or other document

30 that must be executed by or on behalf of the board.
31 \ Sec. 37.10.270. INVESTMENT ADVISORY COUNCIL, (a) The board shall appoint

M CSSB 329(STA)
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1 an investment advisory council composed of at least three and not more than five members.
27\ Members of the council shall possess experience and expertise in financial investments and

A"management of investment portfolios for public, corporate, or union pension benefit funds,

4 foundations, or endowments.

5 (b) Members of die council serve at the pleasure of the board for staggered terms of three
6 DI years.

7 V\<?(c) The board shall establish the compensation of members of the council. Members of

8 ("PA"f the council are entitled to per diem and travel expenses authorized for boards and commissions

9 under AS 39.20.180.

]O \ rm. (d) The council shall

11 fxr (1) review the investments made by the board;

12 (2) make recommendations to the board concerning the board’s investment
13 policies, investment strategy, and investment procedures;

14 (3) advise the board on selection of performance consultants and on the form and
5 . content of annual repons;

(4) provide other advice as requested by the board.

17 .Js ZV A(e) With approval of the board, the council may contract with other state agencies to
18 /provide investment advice.

197rn Sec. 37.10.280. INSURANCE. The board shall ensure that trusteed assets and its own
20 AvichsMar~pfot~ted. The board may purchase insurance or provide for self-insurance retention
21 amounts recommended by the commissioner of revenue and approved by the board to cover

22 P“rI*V>the acts, including fiduciary acts, errors, and omissions of its board members and agents. Insur-
2!3K0fy ance must protect the board and the state ffom liability to others and from loss of trusteed assets
24 due to the acts or omissions of the trustees.

25 o . A Sec. 37.10.290. EXEMPTION FROM TAXATION. Except as provided in

26'y\1;P(a)1 Aé £9125.030(a) for property acquired through foreclosure or deed in lieu of foreclosure, the
~7Y*£*9> board and all properties at any time owned by it, managed by it, or held by it in trust, and the
28 income from those activities, are exempt from all taxes and assessments in the state. AH security
29\a *Tv instruments issued by the board and income ffom them are exempt from all taxes and

30 assessments in the state, including transfer taxes.

3]. * “N'OANSec. 37.10.300. LIMITATIONS. The board may not engage in commercial banking

4,M

CSSB 329(STA) -6-
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1 activity or private trust activity. The board may not act as a depository or trustee for a private
2 person, association, or corporation. The board may not act as a lender to a private person,
3 association, or corporation of money from any source except state funds under management by
4 the board.
5 Al Sec. 37.10.310. LIABILITY. A liability incurred by the board shall be satisfied
e iexclusively from the trust assets or trust revenue, and a creditor or other person may not have
c**' Ate_ Vyy . ; right oF action against the state because of a debt, obligation, or liability of the board.
Sec. 37.10.390. DEFINITIONS. In AS 37.10.210 - 37.10.390, unless the context
A 9 otherwise requires,
(1) "board" means the board of trustees of the Alaska State Pension Investment
11 Board;
12 (2) "retirement systems" means the teachers’ retirement system, the judicial
13 retirement system, the Alaska National Guard and Alaska Naval Militia retirement system, and
14 the public employees’ retirement system.
15  * Sec. 2. AS 14.25.035(d) is amended to read,;
(d) The commissioner of administration shall report to the board concerning
17 and administration of the system. The repons shall be distributed to the members of the system.
IS,-~ ﬁ.o%he Alaska State Pension Investment Board [COMMISSIONER OF REVENUE] shall provide
feoKta>19 repons to the board on the condition and investment performance of the teachers’ retirement trust
UV -Ap fund including a summary of an annual external performance review.

A 21  * Sec. 3. AS 14.25.035 is amended by adding a new subsection to read:
1 . JfO

22 ro\ (1) The board shall adopt regulations for the election of trustees to the Alaska State
% pension Investment Board and for removal from the investment board of trustees elected from
the system-
25  * Sec. 4. AS 14.25.180 is amended to read:
0 26 Sec. 14.25.180. MANAGEMENT AND INVESTMENT OF FUND, (a) 'Hie Alaska
27 State Pension Investment Board [COMMISSIONER OF REVENUE] is the [TREASURER OF

2L, “c.. THE SYSTEM AND THE] fiduciary of the fund. In managing the fund, the Alaska State
Pension Investment Board [COMMISSIONER OF REVENUE] shall

(2) consider the status of the fund’s investments and the syst

both a current and a probable future basis;

e fJ*

7 CSSB J29(STA)
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1 (2) determine the appropriate investment objectives for the fund,

2 (3) establish investment policies aimed at achieving the objectives; and

3 (4) act only in regard to the best financial interests of the system's plan and
4 beneficiaries.

5 (b) The Alaska State Pension Investment Board [COMMISSIONER OF REVENUE]
6 may invest the fund on the basis of probable total rate of return without regard to the distinction
7 between principal and income or to the generation of income.

8 (c) In carrying out investment duties under this chapter, the Alaska State Pension
9 Investment Board [COMMISSIONER OF REVENUE] has the same powers and duties in regard
10 to the teacher’s retirement trust fund as are provided in AS 37.10.071, except that the standard
11 of prudence that the board [COMMISSIONER] must obey under AS 37.10.071(c) shall be in
12 regard to the management of large trust investments rather than large investments.

13 * See. 5. AS 14.25.200(a) is amended to read:

14 Except as provided in AS 29.45.030(a)(1), member [MEMBER] contributions and

15\»\/A  other amounts held in the system on behalf of a member or other person who is or may become
w eligible for benefits under the system are exempt from Alaska state and municipal taxes and are

not subject to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance, or charge

I)
"18 £"y . of any kind, either voluntary or involuntary, before they are received by the person entitled to

amour‘t under the terms of the system, and any attempt to anticipate, alienate, sell, transfer,

V, *v20V*(. assign, pledge, encumber, charge, or otherwise dispose of any right to amounts accrued in the

9/\

21" system is void. However, a member’s right to receive benefits may be assigned under a qualified

22 domestic relations order.----
23 * Sec. 6. AS 22.25.048(c) is amended to read:

® A*as™a $tate Pension Investment Board [COMMISSIONER OF REVENUE]
25(L™M"nis the [TREASURER OF THE SYSTEM AND THEj fiduciary of the fund and has the same
26 1 powers and duties under this section in regard to the judicial retirement trust fund as are provided
27 in AS 14.25.180.
28  * Sec. 7. AS 26.05.228(c) is amended to read:

(0 The Aiaska State Pension Investment Board [COMMISSIONER OF REVENUE]
30$.*~'N is the [TREASURER OF THE SYSTEM AND THE] fiduciary of the fund and has the same

317 powers and duties under this section in regard to the fund as are provided under AS 14.25.180.

CSSB 329(STA) 8
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1 *Sec.s8. AS 36.30.015(0 is amended 10 read:

(0 The board of directors of the Alaska Housing Finance Corporation, notwithstanding

2
3 ’ AS 18.56.088, and the board of directors of the Alaska State Housing Authority shall adopt
4" "regulations under die Administrative Procedure Act (AS 44.62) and the hoard of trustees of the
5 ‘ Alaska State Pension Investment Board shall adopt regulations under AS37.10.240 to
6 govern the procurement of supplies, services, professional services, andconstruction for the
7 respective public corporations and hoard. The regulations must
8 (2) reflect competitive bidding principles and provide vendors reasonable and
9 equitable opportunities to participate in the procurement process; and

10 (2) include procurement methods to meet emergency and extraordinary

11 circumstances.

12 * Sec. 9. AS 36730.850(b)(15) is amended to read:
°(15) a contract that is a delegation, in whole or in pan, of investment powers held

14;%._ W the commissioner of revenue under [AS 14.25.180,] AS 14.40.400, AS 14.42.200, 14.42.210,
15 AS 18.56.095, [AS 22.25.048, AS 26.05.228,] AS 37.10.070, 37.10.071, or AS 37.14 [, OR
16 AS 39.35.080];

17 * Sec. 10. AS 36.30.990(1) is amended to read:

18 k> (1) "agf;ncy"
(A) means a department, institution, board, commission, division,
20 authority, public corporation, the Alaska Pioneers’ Home, or other administrative unit of
21 the executive branch of state government;
22 (B) does not include
23 (i) the University of Alaska;
24 (if) the Alaska State Housing Authority;
25 (iii) the Alaska Railroad Corporation;
26 (iv) the Alaska Housing Finance Corporation;
27 (v) a regional Native housing authority created under AS 18.55.996
28 [.] or a regional electrical authority created under AS 18.57.020;
29 (vi) the Alaska Aerospace Development Corporation;
30 (vii) the Alaska State Pension Investment Board;

31 * Sec. 11. AS 37.05.146 is amended to read:

N, T 5 CSSB 329(STA)
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"1
2

3

[oe]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

.Sec. 37.05.146. DEFINITION OF PROGRAM RECEIPTS. In AS 37.05.142 - 37.05.146

and AS 37.07.080* "program receipts” means fees, charges, income earned on assets, andother
state money received by a state agency in connection with the performance of itsfunctions; all

program receipts except the following are general fund program receipts:

(1) federal receipts;
(2) University of Alaska receipts (AS14.40.491);

(3) individual, foundation, or corporation gifts, grants, or bequests that by their

terms are restricted to a specific purpose;

(4) receipts of the following funds:

(A) highway working capital fund (AS 44.68.210);

(B) correctional industries fund (AS 33.32.020);

(C) loan funds;

(D) international airport revenue fund (AS 37.15.430);

(E)funds managed by the Alaska State Housing Authority (AS 18.55.020),
the Alaska Housing Finance Corporation(AS 18.56.020), the Alaska Railroad Corporation
(AS 42.40.010), the Municipal Bond Bank Authority (AS 44.85.020), the Alaska
Aerospace Development Corporation (AS 14.40.821), or the Alaska Industrial
Development and Export Authority (AS  44.88.020);

(F) fish and game fund (AS 16.05.100);

(G) school fund (AS 43.50.140);

(H) training and building fund (AS 23.20.130);

(1) retiiement funds (AS 14.25, AS 22.25, AS 26.05.222, AS 39.35, and
former AS 39.37);

(J) permanent fund (an. IX, sec. 15, Alaska Constitution);

(K) public school fund (AS 37.14.110);

(L) second injury fund (AS 23.30.040);

(M) fishermen’s fund (AS 23.35.060);

(N) FICA administration fund (AS 39.30.050)j.

(O) receipts of the employee benefits program established under AS 3930.150 -

39.30.180;
(P) receipts of the deferred compensation program established under

CSSB 329(STA) -10-
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1 AS 39,45.
2  *Sec. 12. AS 37.10.071 is amended to read:
A ~ec' 37-10-071. INVESTMENT POWERS AND DUTIES, (a) In making investments
9*n4 under this section, the fiduciary of a state fund [COMMISSIONER OF REVENUE] shall
(1) act as official custodian of cash and investments by securing adequate and safe
6 custodial facilities for them;
& .of- ¢ . . .
y A receive all items of cash and investments;

(3) collect and deposit the principal of and income from owned or acquired

*'A\ investments;

AVFE1LO0 . (4 ) invest and reinvest the assets in accordance with this section;
fl:’: (5) receive and spend appropriations to cover the cost of the exercise of duties
C'W(bf ‘|1-|2 under this section;

13 (6) exercise the powers of an owner with respect to the assets;
14 (7) perform all acts, not prohibited by this section, whether or notexpressly
15 authorized, that the fiduciary [COMMISSIONER] considers necessary or proper in administering
16 the assets;
*7 AN (8) maintain accounting records in accordance with generally accepted

1817 [INVESTMENT] accounting principles;

19 (9) engage an independent certified public accountant to conduct an annual audit
20 of the financial condition and invesment transactions;
21 (120) enter into and enforce contracts or agreements considered necessary,
22 convenient, or desirable for the investment purposes of this section; and
23 (11) when choosing to acquire or dispose of investments, secure competitive
24 national or international market rates or prices, or the equivalence of those rates or prices in the
25 judgment of the fiduciary [COMMISSIONER],
26 (b)  Under this section, the fiduciary of a state fund or the fiduciary’s
27 [COMMISSIONER OR THE COMMISSIONER’S] designee may
18 (1) delegate investment, custodial, or depository authority on a discretionary or
29 nondiscretionary basis to officers or employees of the state or to independent firms,banks,
30 financial institutions, or trust companies [,] by designation through appointments, contracts, or
31 letters of [OR] authority;

-11- CSSB 329(STA)
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(2) acquire or dispose of investments either directly, indirectly, or through
investment pools or trusts, by competitive or negotiated agreements, contracts,or auctions, in
public or private markets;

(3) concentrate or diversify investments as the fiduciary [COMMISSIONER]
considers appropriate to increase the probable total rate of return or to decrease the overall
exposure to potentially adverse market value risks;

(4) protect the market value or the rate of return of the investments by entering
into forward agreements to buy or sell assets at a future date as a hedgeagainst existingheld
assets or as a precommitment of future cash flows;

(5) lend assets, under an agreement and for a fee, against deposited collateral of
equivalent market value;

(6) borrow assets on a short-term basis, under an agreement and for a fee, against
the deposit of collateral consisting of other assets in order to accommodate temporary cash or
investment needs;

(7) hold investments in bearer or registered form in the name of the state, a fund,
or nominees authorized by the fiduciary [COMMISSIONERY];

(8) utilize consultants, advisors, custodians, investment services, and legal counsel
for assistance in investment matters on either a continuing or a limited-term basis and with or
without compensation;

(9) declare records to be confidential and exempt from AS 09.25.110 and
09.25.120 if the records contain information that discloses the particulars of the business or the
affairs of a private enterprise, investor, borrower, advisor, consultant, counsel, or manager.

(c) In exercising investment, custodial, or depository powers or duties unaer this section,
the fiduciary of a state fund [COMMISSIONER] shall exercise the judgment and care under
the circumstances then prevailing that an institutional investor of ordinary professional prudence,
discretion, and intelligence exercises in managing large investments with consideration for the
purpose of the fund, the investment objectives, the continuing disposition of the fund’s
investments, and the probable safety of the capital as well as the probable investment returns.
With respect to the Alaska State Pension Investment Board, the fiduciaries of the hoard
shall apply the prudent investor rule and exercise their fiduciary dutv in the sole financial

best interest of the funds entrusted to them and of the beneficiaries of those funds. The

CSSB 329(STA) 12-
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trustees mav not make or authorize investment decisions or voting of shares for a purpose
other than the sole financial best interest of the funds or beneficiaries.

(d) In exercising investment, custodial, or depository powers or duties under this section,
the fiduciary or the fiduciary’s [COMMISSIONER OR A] designee [OF THE

COMMISSIONER] is liable for a breach of a duty that is assigned or delegated under this
section, or under AS 14.25.180, AS 14.40.400(b), AS 37.10.070, AS 37.14.110(c), 37.14.160,
37.14.170, or AS 39.35.080. However, the fiduciary or the [COMMISSIONER OR THE
COMMISSIONER’S] designee is not liable for a breach of a duty that has been delegated to
another person if the delegation is prudent under the applicable standard of prudence set out in
statute or if the duty is assigned by law to another person, except to the extent that the fiduciary
[COMMISSIONER] or designee

(1) knowingly participates [PARTICIPATE] in, or knowingly undertakes to
conceal, an act or omission of another person [,] knowing that the act or omission is a breach of
that person’s duties under this chapter,

(2) by failure to comply with this section in the administration of specific
responsibilities, enables another person to commit a breach of duty; or

(3) has knowledge of a breach of duty by another person, unless the fiduciary
[COMMISSIONER] or designee makes reasonable efforts under the circumstances to remedy the
breach.

(e) The state shall defend and indemnify the fiduciary [COMMISSIONER] or an officer
or employee of the state against liability under (d) of this section to the extent that the alleged
act or omission was performed in good faith and was prudent, under the applicable standard of
prudence.

(0 In this section, "fiduciary of a state fund” or "fiduciaryl ["COMMISSIONER OF
REVENUE" OR "COMMISSIONER"] means

(1) the commissioner of revenue for investments under [AS 14.25.180 OR]

AS 37.10.070; [OR]
(2) with respect to the Alaska State Pension Investment Board, for

investments under AS 14.25.180,

A (A) each trustee who serves on the hoard of trustees; and

(B) anv other person who exercises control or authority with respect

-13- CSSB 329(STA)
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1 to management or disposition of assets for which the board is responsible or who
2 gives investment advice to the board; or
3 31  the person or body provided by law to manage the investments [,] for
4 investments not subject to AS 14.25.180 or AS 37.10.070.
5 *Sec. 13. AS 37.14.160 is amended to read:
Sec-37-14-160- DUTIES OF THE COMMISSIONER OF REVENUE. The commissioner
Co A \ of revenue is the treasurer of the trust fund created in AS 37.14.110 and shall
co 8 S4 (1) in carrying out investment duties under this section, exercise the same
jN (%a\>VC' \v jjhowers and duties established for the Alaska State Pension Investment Board in

<fv>" 10* A  AS 14.25.180(c);

(2) deposit the principal and income from investments in separate principal and

12 income accounts for the fund,;

13 (3) invest and maintain accounting records that distinguish between the principal
14 and income of the fund;

15 (4) provide repons to the board established under AS 37.14.120 on the condition
16 and investment performance of the fund.

17 * Sec. 14. AS 39.30 is amended by adding a new section to read:
18S & SeC* 39-30-175- INVESTMENT OF BENEFIT PROGRAM RECEIPTS, (a) TheAlaska

19 State Pension Investment Board is the fiduciary ofthe mandatory receipts, under

0" .
re)P 20"~ @VAS 39.30.150(a), of the employee benefits program established under AS 39.30.150 - 39.30.180

("~

21 and has the same powers and duties concerning the management and investment in regard to
22 those receipts as are provided under AS 14.25.180.
23 (b) The board may provide a range of investment options and permit aparticipant or

QpoSV 24 <\ beneficiary of the program to exercise control over theassets in the individual employee annuity

n account established under AS 39.30.150(a). If the board offers investment options, and if a
26 participant or beneficiary exercises control over the assets in the individual employee annuity
JAEAY 271 account,
c Q87 (1) the participant or beneficiary is not considered a fiduciary for any reason on
the basis of exercising that control; and
30 (2) a person who is otherwise a fiduciary is not liable under this section for any
31 loss, or by reason of any breach, that results from the individual's exercise of control.
AifN 1A CcsSSB 329(STA) -14-
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" N7 (c) ™ {e board is considering eniering into a contract or modifying an existing contract
2y N moncerning the management or investment of the mandatory receipts of the supplemental
employee benefits program, the board shall consult with the commissioner of administration
before making a decision on die issue.
A 5, r (d) Tbe board shall develop a contingency plan that addresses the board's response to

possible future investment problems.

(e) In this section, "board" means the Alaska State Pension Investment
N<ev g ¥ 8eCt 15 as 39.35.020 is amended to read:
9 ( Sec. 39.35.020. ADMINISTRATION. The commissioner of administration is responsible

10 for the administration of the syst<".i and for carrying out this chapter. In addition the

commissioner shall

12 niaintain the accounts of the system;

13 0 ”'v'y"2) niake payments for the various purposes specified;

14 A (3) submit periodic repons or statements of account that are needed;

15 (4) issue a statement of account to an employee requesting it showing the amount

1669 of the employee’s contributions to the system;

17 (5) as soon as possible after the close of each fiscal year, and not later than six

18 months after the dose of each fiscal year, send to die governor,the legislature, and the board an

19 annual statement on the operations of the system containing

20 (A) a balance sheet;

21 (B) a statement of income and expenditures for the year;

22 (C) a report on an actuarial valuation of its assets and liabilities;

23 (D) a summary of assets held in the pension fund listed by the categories

24 of investment, as provided by the Alaska State Pension Investment Board

25 [COMMISSIONER OF REVENUE];

26 (E) other statistical financial data that are necessary for a proper

no27 understanding of the financial condition of the system and the result of its operations;
28 (6) establish a public employees retirement trust fund in which the assets of the
oN 29 system shall be deposited and held,;

30 (?) engage an independent certified public accountant to conduct an annual audit

31 of the system’s accounts and the annual report of the system’s financialconditionand activity;
-15- CSSB 329(STA)
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1 (8) report to the board concerning the condition and administration of the system

2 and distribute the report to the members of the system.
3  *Sec. 16. AS 39.35.040 is amended by adding a new paragraph to read:

(I1) adopt regulations for the election of trustees to the Alaska State Pension

A Investment Board and for removal from the investment board of trustees elected from the system.

Cpr * Se_c. 17. AS 39.35.080 is amended to tead:
7 SeC- 39-35080- DUTIES OF THE ALASKA STATE PENSION INVESTMENT
a08 BOARD [COMMISSIONER OF REVENUE]. The Alaska State PensionJBivestinent Board

\ ICOMMISSIONER OF AVENUE! is the [TREASURER OF THE SYSTEM AND THE]

V “iog*" fiduciary of the fund. The board [COMMISSIONER] has the same powers and duties
JirW

1 established under this chapter in regard to the fund as are provided in AS 14.25.035(d) and
12 14.25.180.

13 * Sec. 18. AS 39.35.500 is amended to read:

14 9 6 M~ Sec*39-35500- SAFEGUARD OF EMPLOYEE FUNDS HELD BY THE SYSTEM.

\\o” 15 JC  Except as provided in AS 29.45.030(a)(1)(D), employee [EMPLOYEEI contributions and other
! VAT amounts held in the system are exempt from Alaska state and local taxes. Amounts held on
behalf of, or payable to, any employee or other person who is or may become eligible for
f>T0? b e n e f it s under the system are not subject to anticipation, alienation, sale, transfer, assignment,

pledge, encumbrance, or charge of any kind, either voluntary or involuntary, before being

> 5 received by the person entitled to the amount under the terms of the system. An attempt to
21 anticipate, alienate, sell, transfer, assign, pledge, encumber, charge, or otherwise dispose of a
s right to amounts held under the system is void. However, an employee’s right to receive benefits
23 may be assigned under a qualified domestic relations order.

24 * Sec. 19. AS 39.45.030(a) is repealed and reenacted to read:

(a) The Alaska State Pension Investment Board is authorized, subject to contracts with
individual employees, to invest the funds held under a deferred compensation program. The
Cfitr f board has the same powers and duties concerning the management and investment in regard to
those funds as are provided under AS 14.25.180.
'JZV * Sec. 20. AS 39.45.030 is amended by adding new subsections to read:

VA (c) The board may provide a range of investment options and permit a participant or
31 j\ beneficiary of the program to exercise control over the assets in the individual’s account. If the
C*r
CSSB 329(STA) -16-
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1 board offers investment options, and if a participant or beneficiary exercises control over the
2 assets in the individual’s account,

3 (2) the participant or beneficiary is not considered a fiduciary for any reason on
4 the basis of exercising that control; and

5 (2) a person who is otherwise a fiduciary is not liable under this secuon for any
6 loss, or by reason of any breach, that results from the individual’s exercise of control.

7 (d) If the board is considering entering into a contract or modifying an existing contract
8 concerning the management or investment of funds of the deferred compensation program, the
9 board shall consult with the commissioner of administration before making a decision on the
10 issue.
11 (c) The board shall develop a contingency plan that addresses the board’s response to
12 possible future investment problems.
13 (f) In this section, "board" means the Alaska State Pension Investment Board.

14  * Sec. 21.AS 39.50.200(b) is amended by adding a new paragraph to read:
(54) Alaska State Pension Investment Board (AS 37.10.210).
*Sec. 22. AS 44.25.020 is amended to read:
N Sec. 44.25.020. DUTIES OF DEPARTMENT. The Department of Revenue shall
vVClr (1) enforce the tax laws of the state;
(2) collect, account for, have custody of, invest, and manage
-inC __,Jb revenues of the state except revenues incidental to a program of licensing and regulation

carried on by another state department and funds managed and invested bv the Alaska State

22 Pension Investment Board;

23 (3) register cattle brands;

24 (4)  supply necessary clerical and administrative services for the Alcoholic
25 Beverage Control Board; [AND]

26 (5) invest and manage the balance of the power development fund in accordance
27 w(jh AS 44.83.386;j.

(6) in accordance with the policiesestablished bv the board of trustees of the
$ HI Alaska State Pension Investment Board, collect, account for, have custody of. invest, and
\0 manage the state funds for which the board is responsible.

31 * Sec. 23. AS 44.25 is amended by adding a new section to read:

WS ez A it [DELATED “2.XT 3RACXETEDI CSSBMWSTA)
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1 Sec. 44.25.028. CONFLICT OF INTEREST FOR ALASKA STATE PENSION

2 INVESTMENT BOARD, (a) The commissioner of revenue may designate employees of the
3 department who are subject to the provisions of AS 39.50 because of their responsibility for
4 participating in the management or investment of the funds for which the Alaska State Pension
5 Investment Board is responsible.
6 (b) If an officer or employee of the department with responsibility for funds for which
7 the Alaska State Pension Investment Board is responsible acquires, owns, or controls an interest,
\o&* direct or indirect, in an enrity or project in which assets under the control of the board are
pA invested, the officer or employee shall immediately disclose the interest tothe board. The
10 disclosure is a matter of public record and shall be included in the minutes of the board meeting

LAR*$fnext following the disclosure. The commissioner shall adopt regulauons to restrict officers and

D° <a12 employees of the department from having a substantial interest in an entity or project in which
/A*
13 assets under the control of the board are invested.
(c) Failure to comply with the requirements of this section or regulauons enacted under
S aw A
r“» s AV;” it is grounds for termination of employment. . : \ »

16 * Sec. 24. AS 39.45.030(b) is repealed. \*j

17 * Sec. 25. TRANSITION. All litigation, hearings, investigations, and other proceedings pending

18 under a law amended or repealed by this Act, or in connection with functions transferred by this Act,

19 continue in effect and may be continued and completed notwithstanding a transfer, amendment, or repeal

20 provided for in this Act. Orders and regulations issued or adopted under authority of a law amended
- ~21 or repealed by this Act remain in effect for the term issued, or until revoked, vacated, or otherwise
* 22 modified under the provisions of this Act. All contracts, lights, liabilities, and obligations created by

23 or under a law amended or repealed by this Act, and in effect on the effective date set out in sec. 30 of
AN 24 this Act, remain in effect notwithstanding this Act’s taking effect. Records, equipment, and other

25 property of agencies of the state whose functions are transferred under this Act shall be transferred

26 commensurate with the provisions of this Act.

27  * Sec. 26. ORGANIZATION OF TRUSTEES, (a) Notwithstanding AS 37.10.210(c), enacted by

1of his Act, the initial terms of the members, other than the commissioner of revenue, of the board
0 f~ 29 of trustees of the Alaska State Pension Investment Board shall be as follows:

30 (1) one member elected from the public employees’ retirement system and one appointed

3]. member shall serve terms of four years;

CSSB 329(STA) -18-
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(2) one member elected from the teachers’ retirement system and one appointed member
shall serve terms of three years;
(3) one member elected from the public employees' retirement system and one appointed
member snail serve terms of two years;
(4) one member elected from the teachers’ retirement system shall serve a one-year term,
(b) The board of trustees of the Alaska State Pension Investment Board may hold organizational
meetings as soon as a quorum of the board has been appointed to or selected for the board.
* Sec. 27. AS 37.10.210 and 37.10.230 - 37.10.390, enacted by sec. 1of this Act, and sec. 26 of this

Act take effect July 1, 1992.
* Sec. 28. Except as provided in sec. 27 of this Act, this Act takes effect on the earlier of July 1,

1993, or the date established by resolution of the board of trustees of the Alaska State Pension
Investment Board for the transfer to it of securities and assets of all the funds of the retirement systems,
as defined in AS 37.10.390, enacted by sec. 1 of this Act, and the receipts of the employee benefits
program established under AS 39.30.150 - 39.50.180 and of the deferred compensation programs under

AS 39.45. The board shall promptly provide the revisor of statutes and the lieutenant governor with a

copy of this resolution.
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Sen. Pat Pourchot, Co-Chairman
Sen. Jay Kerttula, CotChairmun

Sen. Al Adams State Capitol
Sen. Jim Duncan Junead, A&?ﬂ&%ﬁ%‘}ﬁl
Sen. Lyman F. Hoffman
Sen. DLk Shultz
Sen. Kick Uehling

Senate Finance Committee

February 28, 1992

Representative Mike Navarre, Co-Chair

Representative Eileen MacLean, Co-Chair

House Finance Committee

Alaska State Legislature 0, viUjT.
State Capitol -
Juneau, AK 99801

Dear Representatives Navarre and MaclLean;

I would like to speak to the concerns stated in the attached letter
from the House State Affairs Committee Chair. 1t is important to
first clarify the difference between the DEFINED BENEFITS SYSTEMS
and the DEFINED CONTRIBUTIONS PROGRAMS. The PERS, TRS, Judicial and
Military retirement systems are Defined Benefit systems protected
by Art. 12, sec. 7 of the state constitution. The constitutional
provision establishes membership in an employee retirement systenm
as a contractual relationship between the state or a political
subdivision and its employees and prohibits the state or political
subdivision from diminishing or impairing accrued benefits in those
systems. Nothing in SB 329 alters that current or future
responsibility.

SBS and Deferred Compensation are Defined Contribution Programs for
which the State 1is the plan sponsor, qualified under the IRS code
401(a). The <code requires the fiduciary to act Ilike a Prudent
Expert in all related matters with primary responsibilities on
reducing risk and secondarily on wearning a reasonable return.
Basically a plan must have; a)competitive rate of vreturn b)
maintain sufficient liquidity for benefit payments and c) maintain
the safeguards and diversification that 1is prudent 1in order to
reduce risk on portfolio return. SB 329 establishes a shared
fiduciary responsibility between the individual and the state under
the highest investment standards. Current law does not guarantee
a minimum payment for SBS or Deferred Compensation and does not
hold the State Iliable for capricious ups and downs of portfolio
assets. The Inv*""tment Loss Trust Fund, established last year, in
the wake of th © Executive Life situation was based on a perceived
moral obligat: of the Legislature, not a Jlegal obligation,



recognizing the obvious inadequacies of the past investment
practices of the Department of Administration.

It is also important to clarify differences between the fiduciary®s
liability and the state®"s liability. The liability language (Sec.
37.10.310) 1in SB 329 clarifies that there is no State General Fund
obligation because of a debt, obligation or liability of the Board
and liabilities must be satisfied exclusively from the trust assess
or revenues, as is currently the case for the retirement plans.

To protect the assets of the plan from negligent acts of the board,
Sec. 37.10.280 allows the board to obtain errors and omission
(known as E&OQO) insurance. Under this insurance, the insurer will
make the plan whole and then seek damages from the trustees for
negligent acts. E&0 insurance also protects the trustees fronm
frivolous legal challenges due to their participation on the board.
Insurance is 1important 1in attracting board members who would
normally decline due to uncertain and unlimited personal liability.

I have requested the Department of Revenue to provide further
clarification for these 1issues, which will follow shortly. 1 urge
the House Finance Committee members to contact me should they have
any questions.

Sincerely,

Senator Pat Pourchot
Co-Chair, Senate Finance

cc; House Finance Committee Members
House State Affairs Committee Members



P.O. Box 20844
Juneau, Alaska 99802
February 18, 1992

Hon. Gene Kubina
Alaska House of Representatives

P.O. Box V
Juneau, Alaska 99811

Re: CSSB 329, creating the Alaska State Pension
Investment Board.

Dear Representative Kubina:

I would Ilike to share some urgent concerns regarding
provisions of SB 329, which would create a state board to assist in

the management of public employee pension funds. This bill has
passed the Senate and it has been referred to the State Affairs and
Finance Committees in the House. I am afraid that, because of its

laudable goal, it may be acted upon too quickly for attention to be
given to a few critical problenms.

I see three problems 1in the bill, all of which relate to
the extent to which the trustees and others responsible for
managing the funds can be held accountable for misfeasance or
malfeasance 1in carrying out their duties.

1. Possible veto authority over board policies. In the
bill at page one, 1in proposed AS 37.10.210(a), the bill states

The purpose of the board 1is to provide prudent and
productive management and 1investment of state pension
funds and of other state funds upon agreement with the
commissioner of the department. ..

I read this as saying that the commissioner (of revenue) has veto
power over the management and investment decisions of the board.
The prime sponsor of the bill, Senator Pourchot, has written me
that the intent of the language is to permit the board to provide
management services for other state funds than those listed in the
bill, with the agreement of the commissioner of whatever department
such a fund is in. I do not doubt that this reading 1is what
Senator Pourchot intended. But nowhere 1is this intent stated in
the bill. Instead, there 1is an enormous ambiguity, unresolved by
any legislative history, which could as easily support my reading
as that of Senator Pourchot. I presume that the Senator would
agree with me that we do not want ambiguous drafting to permit some
future revenue commissioner to claim that this language gives hinm

a veto over the board®"s decisions. The solution is simple: amend
this provision to make Senator Pourchot®"s reading clear and
unambiguous. (A suggested revision is attached. Note that the

ambiguity can be resolved by adding a single comma to this
section.)



2. Insurance may protect wrong-doers from beneficiaries.
On page 6, at proposed section AS 37.10.280, the board is required
to have insurance to protect both its members, the state, and the
trusteed assets from liabilities due to the acts or omissions of
the trustees. The problem 1is that the insurance 1is to be funded
from the trust funds themselves - including the option of setting
aside a portion of the trust funds as "self-insurance retention” -
so that ultimately the beneficiaries of the trust will have to
absorb losses or liabilities due to misfeasance. In short, there
would be no recourse against wrong-doing trustees. Senator
Pourchot says that this is not really the case, since 1insurance
would not protect the wrong-doing trustees against claims based on
conflict of interest, bad faith, or reckless or intentional
wrongdoing. Frankly, the Senator is wearing rose-colored glasses.
In fact, insurance will protect the trustees from bearing liability
for such acts unless they rise to the level of provable intentional

misconduct.

I do not have any problem with permitting insurance to
protect individual trustees from ordinary good-faith claims,
although 1 do think this section should have been framed in terms
of requiring bonding of each trustee to protect the trust assets.
But we should not permit the trustees to shield themselves fronm
claims based on malfeasance or gross neglect of duty. This problen
can be remedied by adding to this section language that states that
it is not intended to permit trustees to shield themselves against
liability arising out of conflict of interest, bad faith, reckless
or intentional malfeasance, or other acts not performed solely 1in
the interests of the trusts and their beneficiaries.

3. The bill would prevent collection of loses from those
who caused them. The problem of non-accountability of individual
trustees is made even worse by the provisions on page 7, at AS
37.10.310:

LIABILITY. A liability incurred by the board shall be
satisfied exclusively from the trust assets or trust
revenue, and a creditor or other person may not have a
right of action against the state because of a debt,
obligation, or liability of the board.

Essentially this provision says that should the board or the State

mismanage their fiduciary duties - or even perform criminal acts
in violation of their duties - it is the trust beneficiaries, not
whoever performed the acts, nor the State, who must pay. (Note

that the trust beneficiaries are not even permitted to elect a
majority of the board members!) 1In the case of gross mismanagement
or deliberate misfeasance, insurance will not cover the losses. So
in the worst cases, liability for wrongdoing by the managers will
fall squarely on the beneficiaries, with absolutely no recourse
against the wrongdoers. In fact i1if Board members are convicted of
criminal wrongdoing in use of the trust funds, this provision would
prevent a judge from ordering either the board, its members, or the
State to reimburse the trust. This bill would mandate that the



trust beneficiaries themselves remain the uncompensated victims of
wrongdoing.

(Note that 1in a parallel case - the Mental Health Lands
Trust - such a provision would have barred the Supreme Court from
ordering the State as trustee to reimburse the assets it had
illegally removed from the trust. There 1is a very real question

whether it is constitutional to bar a trust from recovering fronm
its trustee losses caused by the trustee.)

This section should be labelled for what it really 1is, a
carte blanche of complete immunity to the board and the State for
misfeasance and malfeasance in the administration of a trust. It
would be improper for the legislature to prevent an individual from
recovering damages from someone who had injured him; it should be
equally improper, if not more so, for the State, as the real
trustee of these pension funds, to bar a recovery from itself or
its fellow trustees.

I have suggested some amending language to resolve this
problem. But the point 1 really want to make 1is that this bill,
for all its laudable purposes, is gravely flawed. The provisions
mentioned above make the fund vulnerable to mismanagement and
malfeasance by making the trustees and the State immune from
liability for their own wrongdoing as trustees. We must remember
that the other side of that coin 1is that the bill would require
thousands of retired public servants to bear the losses caused by

the State and the trustees. I hope you agree with me that we must
make all possible real effort to prevent this from happening.
y

Sincerely yours,

Michael J. Kirk

cc: Senator Pourchot



PROPOSED CHANGES TO CS SB 329 (STA)

1. At page one, 1in proposed AS 37.10.210: After the words, "state

pension funds"™, add a comma. This makes clear that the words "upon
agreement of the commissioner”™ modify the phrase starting "and of
other state funds..."™ and not the main clause which precedes it.

2. At page six, in proposed AS 37.10.280, add at the end:

This section is not intended to remove liability of the
board, 1its members, or the state based on acts
of gross mismanagement, deliberate
misfeasance, bad faith, criminal acts, or
other acts not performed solely for the
benefit of the trusts or their beneficiaries.

3. At page seven, 1in proposed AS 37.10.310, amend to read:

LIABILITY. A liability incurred by the board
arising out of acts of ordinary negligence
shall be satisfied exclusively from the trust
assets or trust revenue, and a creditor or
other person may not have a right of action

against the state because of a debt,
obligation, or liability of the board arising
out of acts of ordinary negligence. This

section is not intended to [limit existing
rights of anv person to bring an action
against the state, the board, or a trustee
arising out of acts of gross mismanagement,
deliberate misfeasance, bad faith, criminal
acts, or other acts not performed solely for
the benefit of a trust or its beneficiaries.
This section 1is not intended to limit the
authority of a court in a criminal proceeding
to order restitution to a trust of anv assets
improperly removed or wasted.



Alaska State Legislature

Sen. Pat Pourchot, Co-Chairman
Sen. Jay Kerttula, Co-Chairman

- State Canito
ggﬂ Al A m 1 Juneau, Alﬁl)ﬁ/a —
enﬂ nr&aﬂOffman
Sen. D kShuIz
Sen. Kick Uehling
Senate Finance Committee
January 21, 1992

Michael Kirk fopwss-"ta inka.

P.0O. Box 20844 . ,

Juneau, AK 99802 U fttr mr, K<ZtkL

Dear Mr. Kirk;

Thank you for taking the time to review SB 329, An Act establishing
the Alaska State Pension Investment Board and for your continuing
interest on this 1issue. | have discussed your concerns with both
our legislative attorney and with the Department of Revenue. In
response to your January 14, 1992 letter:

1./ Page 1, Article 5 Sec, 37.10.210. (a) reads:

There 1is established the Alaska State Pension Investment
Board in the Department of Revenue. The purpose of the board is to
provide prudent and productive management and investment of state

PJr' pension funds and of other state funds upon agreement with the
commissioner of the department or the fiduciary responsible for
* [ the fund.

The highlighted section sets out that the board may manage
and invest other state funds, funds not listed in this bill, upon
agreement with the commissioner of the Department that other fund
is in (i.e. the HESS Self-Sufficiency Fund is in the Department of
Health and Social Services) or with the fiduciary of the other
state fund if the Commissioner does not serve as fiduciary. This
section does not empower the Commissioner of Revenue, except that
he/she could enter into an agreement with the Board to manage a
fund in the Department of Revenue that is not currently listed 1in

this bill.

2. Page 6. Section 37.10,280 The board is required to ensure
that trusteed assets are protected and that insurance must protect

TA"the board and state from liability to others. 1In your letter you
. 0(® stated that "liability for wrongdoing by the managers will fall
SiP squarely on the beneficiaries”, please be assured that the assets

are protected and the beneficiary pocket will not be picked.

Insurance does not protect trustees in the cases of conflict of
interest, bad faith, reckless or intentional wrongdoing. The public
pension standard nationwide 1is to provide errors and omission

Our r<tSO0AJSKE. / senjouvad. /lcvic.



insurance as most sponsoring governmental entities have limited
financial resources and would be hard pressed to pay the defense
costs associated with a complex public pension plan fiduciary
liability case. Of equal importance, trustees do deserve some
protection from "nuisance"™ lawsuits”™ and cannot be expected to pay
for or even wait for reimbursement for personal suit related costs.
There will always be an element of risk involved with any
fiduciary, providing insurance transfers some of that risk from the
state and the beneficiaries to the insurance company.

3. Page 7 Sec. 37.10.310 Liability. The purpose of
section 1is to clarify there is no General Fund obligation.
Investments losses are to be satisfied by the plan assets, just as
investment gains are credited to the plan. SB 329 provides a strong
Board of Trustees, an extensive, <clear set of governing and
reporting requirements, access to professional and legal resources
and expectations of fiduciary training 1in an effort to ensure
eresponsible management of the pension funds. Keep in mind, that the
new Board is composed of equal numbers of beneficiary
representatives, not just state officials.

Thank you again for your interest in this matter.

Sincerely,

Senator Pat Pourchot
Co-Chair, Senate Finance

this



SENTtBYJIXerox Telecopier 7020 5 1-22-92 ; OM8 5 9074852394-* iff 1

J WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF IIEVENUE / %%WAW&LUM Foor
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T e &
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Susy Barnott, Aide to Senator” Pourchot

Alaska State Senate

State Capitol, Room 516

Juneau, Alaska 99801-1182

Rg : SB 329/Insurance and Liability Issues
Deir Ms Barnett;

This letter is in response to your request of January 15, 1992

e about questions B and C from Michael Kirk. I have read Mr.
Kirk®"s questions several times only to become more confused each
time. Rather than to second guess his questions, let me just

explain what Sea. 37.10.280 and Sec. 37.10.310 try to set out.

The Insurance section allows the board to obtain errors &

omissions (ESO) insurance which protects the assets of the

pension plans from negligent aots of the board. This section

aloe allows the board to secure board member insurance, This

insurance protects the individual board member®s and their assets
. £rom legal challenges due to their participation on the board.
Acquisition of board member insurance is important to attract
participation from board members who would normally decline
membership due to the uncertain and unlimited personal liability
a position of this type would have.

The Liability section seta out the need for the assets of the
pension plan to be used to settle any loss incurred by the plan.
The State®"s general fund should not be held responsible for
investment or other losses of the pension plans. As mentioned
above, the Insurance section of the bill provides for ESO
insurance which would make the pension plans whole if losses
resulted from negligent acta of the board. The general fund
eventually becomes the "deep pocket™ for losses through higher
contribution rates. One final point, the State Constitution
eguarantees that pension plan benefits will not be diminished. -
«

Susy, | hope these comments help you Out with your response to
Mr. Kirk. Don*"t hesitate in calling upon me if I can be of
further assistance.

Brian C. Andrews

ca: Darrel J. Rexwinkel
.92-017

W-OIULH = A diAudimydnlgaby Gie.



P.O. BOX 20844
Juneau, Alaska 99802
January 14, 1992

Hon. Pat Pourchot
Alaska State Senate
Pouch V

Juneau, Alaska 99811

Re: Draft bill on management of state pension funds

Dear Senator Pourchot:

You were good enough to share with me a copy of the draft
bill worked out between yourself and the administration regarding

management of state pension funds. I realize the bill 1is a
compromise, but on reading it over certain aspects strike me as
glaringly unwise. I would like to draw your attention to them in

the hope that it is early enough to remedy the problems.

A). In the draft bill (draft 7-LS1609\D, 12/19/91), on
page one, line 11, the purpose section states that the new Pension
Investment Board is to provide prudent and productive management
and investment of state pension funds "upon agreement with the
commissioner." Nonetheless, although it is not stated 1in such
terms elsewhere 1in the bill, this language appears to give the
Commissioner of Revenue a complete veto over everything the Board

does. In short, it becomes merely an advisory Board, which the
Commissioner may ignore if he wishes. Was this your intent? If
so, | am exceedingly alarmed by it. If it is not your intent, the

section needs to be rewritten to make clear that the Board 1is not
merely advisory and that the Commissioner is not free to overrule
it.

B) Also, on page 6, lines 19 - 24, the Board 1is required
to obtain insurance protecting the assets against liability to
others; but the requirement is that the Board members themselves,
as well as the State, be protected by 1insurance. Where 1is the
incentive to perform according to legal obligations if insurance 1is
required to make sure that the Board members never have any
obligation arising out of mismanagement?

C) This nor.-accountabilj.ty problem is made even worse by
the provision at page 7, lines 5 -7, which says that should
liability arise because of Board actions, the liability shall be

satisfied only from the trust assets. In other words, should the
Board or the State mismanage their fiduciary duties, it 1is the
beneficiaries - not whoever did the mismanagement, nor the State -
- who must pay. The provision on page 6 requiring insurance will

not help min the case of gross mismanagement or deliberate
misfeasance, since insurance will not cover deliberate wrongdoing.
So in the worst cases, the |liability for the wrongdoing by the
managers will fall squarely on the beneficiaries, with absolutely
no recourse against the wrongdoers. In fact, 1if the Board should



be convicted of criminal wrongdoing in use of the trust funds, this
provision would prevent a judge from ordering either the Board, 1its
members, or the State to reimburse the trust. This section should
be labelled for what it is, a grant of complete immunity to the
Board and the State for misfeasance and malfeasance 1in the
administration of a trust. I cannot think of any justification for
such a provision, and | ask you to reconsider 1it.

Taken together, these provisions seem to invite fiduciary

disaster for the trusts, particularly if the current national
experience of managerial misfeasance and malfeasance should strike
in Alaska. My concern is not only with ordinary malfeasance or

mismanagement due to 1incompetence, but also with attempts to use
the pension funds for unwise public works projects or other schemes
which are not 1in the interests of the beneficiaries. Since a
statutory grant of immunity would leave no opportunity for legal
appeal or other recourse, | would urge you not to give license to
possible mismanagement by the Commissioner or others.

I ask you to please reconsider these provisions so that
the fiduciaries of chetrusts remain accountable to the
beneficiaries for their actions.

I hope these comments have been helpful. I will be out
of town until February 3rd, but 1 will be happy to discuss this
matter after | return.

Sincerely yours,

Michael J. Kirk
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The Alaska Teachers' Retirement System Board

January 31, 1992

Charlie Arteaga, Chairperson
1439 Millar
Ketchikan, Alaska 99901

Senate Finance Committee

RE: SB 329 -An Act Establishing the Alaska State Pension Investment
Board-

Dear Sirs,

As Chairperson for the Alaska State Teachers®™ Retirement Board | lend
my support to SB 329. In previous meetings our Board has taken a position
of support for similar legislation, our lack of a recent meeting has not
provided the opportunity to take official action on SB 329. But lanm
confident that the Board will be supportive when offered the opportunity to
take such action.

The major concern regarding SB 329 is the lack of independence for
the Pension Investment Board Previous legislation, which spoke to the
creation of an independent trust company, included that independence.
But SB 329 does offer features which are agreeable. The increase In
constituent representation for the TRS, and the shared fiduciary are two
features which make the legislation attractive and worthwhile. lurge your
support and "do pass™ on S3 329.

Thank you for your attention to this important piece of legislation.
Sincerely,

C. Arteaga, Chairperson
Teachers™ Retirement System
Board of Directors
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MANAGEMENT OF ALASKA STATE PENSION FUNDS
POSITION PAPER
1992

AARP POSITION

The Alaska State Legislative Committee of the American Association of Retired Persons
advocates creation of an independent investment corporation to manage the state
pension funds and ensure the state’s prudent and faithful discharge of its investment
responsibilities as the fiduciary of various trust funds.

This public corporation would cany out the state’s responsibilities to facilitate the
prudent maximization of trust fund earnings by providing broader and more flexible
management powers.

Size of the Corporation Board of Trustees should be small (7 to 9 members, yet
operationally efficient and financially prudent Representation on the Board should
include TRS and PERS members (active and retired), employers, the public, and the
Commissioner of Revenue.

Provision should be made for an Investment Advisory Council to make recommendations
to the Board on investment strategies and procedures. The present TRS and PERS
Boards should be retained.

Benefit management should remain in the Department of Administration.

PROBLEM

Many Alaskans are contributors to various State Retirement Systems with the expectation that the funds
will be carefully protected and prudently invested to ensure the availability of benefits to the eligible
beneficiary upon retirement.

The State of Alaska has the responsibility for the management of investments for the trust funds
(approximately S5 billion) of the Public Employees’ Retirement System (PERS), Teachers’ Retirement
System (TRS), Judicial Retirement System, Military Retirement System and Elected Public Officers’
Retirement System.

By law, the Commissioner of Revenue is the sole fiduciary for the investment of the funds. (The Teachers
Retirement Board and Public Employees’ Retirement Board have no direct role in the investment of the
funds, although the boards are responsible for administering retirement benefits.) The Commissioner is a
political appointee, subject to change every four years, which is disruptive to the continuity of the
investment program. Since the Commissioner of Revenue has numerous responsibilities, there are
limitations on the time that he/she can devote to the management of the funds.



Excerpt from the Alaska Municipal League Policy Statement

See E. 2 . .
1992 Policy Statement n Taxation and Finance

ment 3 ability to tax oil and gas property within its jurisdiction. Any state initiative
to impose a more restrictive Interpretation should be rejected.

In 1988 the Senate Select Committee on Oil and Gas Taxation, chaired by former
Department of Community and Regional Affairs Commissioner Lee McAnerney, was
appointed to review the method by which the state interpreted and applied local taxing
limitations on oil and gas property. After thoroughly researching this issue and
conducting a series of public hearings, the committee recommended in its 1989 report
that the present state interpretations of how local government limitations on oil and gas
property are applied should continue.

9. Tax Increment Financing: The League urges the legislature to amend
tax increment financing statutes to enable second class boroughs to sell revenue
bonds for financing of public-owned infrastructure necessary for coal development.

E. PUBLIC EMPLOYEES "RETIREMENT

1. Increases in Benefits: The League urges that any legislation that
increases the cost of the Public Employees "Retirement System or the Teachers ~
Retirement System due tc increased benefits require the cost to be borne by
contributions from the employees. The League urges the legislature to require fiscal
notes to address the impact on each participating municipal employer If any
amendments aremade tothe Public Employees Retirement System or the Teachers *
Retirement System.

Because municipal employees, including teachers, are members ofthe Public Employees’
Retirement System or the Teachers’ Retirement System, municipalities are affected by
changes made by the legislature to either retirement program. Many times proposals are
made to change a retirement system without focusing on the increased cost to
municipalities that such changes will cause. Because the municipality has no control over
the retirement system and any increase in retirement benefits will decrease funds available
for other municipal services, any increase in retirement system costs resulting from
legislative action should be borne by the employees who will benefit from the increased
retirement benefits. Additionally, in order to assist municipalities and the legislature in
evaluating changes to the retirement systems, fiscal notes accompanying such legislation
should include an analysis of the fiscal impact on each of the participating municipalities.

2. PERS/TRS Investment Board: The League supports the establishment
of an investment board for the management and investment of state pension trust
funds, including the trust funds of the Public Employees Retirement System (PERS)
and the Teachers *Retirement System (TRS), Insofar as the investment board
includes representatives of trust beneficiaries and employers.



1992 Policy Statement 12 Taxation and Finance

Alaskan municipalities make over half of all employer contributions to the PERS and TRS
and are directly affected by the performance of these funds because of the effect fund
earnings have on employer contribution rates and, thus, on local tax rates. At present,
both PERS and TRS funds are managed by the Department of Revenue, with the
Commissioner of the Department as the sole fiduciary.

Creation of an investment board would give visibility to and strengthen the trust status of
pension trust funds. Itwould increase accountability, continuity, and public disclosure for
the investment management of the funds by establishing a board as fiduciary,
incorporating professional investment managers and trust administrators, as well as
representatives of beneficiaries, on the investment board, and providing for the exercise
of fiduciary powers through the forum of regularly scheduled public meetings rather than
administrative actions. A board would give management the authority to act in a timely
manner and compete fully with other professional institutional investors.

F. FISCAL NOTES/GOVERNMENT MANDATES

1. Fiscal Notes: The League supports enactment of legislation requiring
affected state agencies to prepare, 1in consultation with the affected Ilocal
governments, notes assessing the fiscal Impact on local government of any
proposed bill or regulation, including pass-through grants.

Numerous bills are introduced each year that would have an impact on the cost of the
operation of the local governments. However, it appears that no analysis and little
thought are given to the actual impact such legislation would have on affected
municipalities. In order to assist the municipalities and the legislature in making informed
decisions about such legislation, fiscal notes assessing the fiscal impact on local
government of such bills are necessary.

2. Reimbursement for Responsibilities Transferred from State: The
League urges passage of legislation that would require a government agency
unilaterally transferring responsibility for a program to a municipality or imposing
regulations on a municipality to reimburse the municipality for the costs of the
transferred responsibility or regulations.

Proposals are occasionally made to require municipalities to undertake programs or
activities for which there is either inadequate or no reimbursement. 'Proposals that shift
the burden of such programs to municipalities should provide adequate reimbursement
to the municipalities for the administration of such programs. No state or federal
regulation that imposes a cost upon local governments should be enacted without
reimbursement for that cost.



Central Alaska Retired Teachers Association

Volume VI, Number 2

December 1991

SENATOR POURCHOT OPTS FOR NEW FUMD-MANAGEMENT BILL

Al CARTA meetings Ihis fall, [ne governor's veto of
RI3and possible futre actions have been hot toics.
Itwa3 agreed, however, that CARTA would follow the
leadl of nator Pat Pourchat in worklng out @ salution
tothe JrUL emof howto rrana e the state’ 3gT%\Mng

pice and teacher rétirement
nds Sena or Pourchot has worked d|||gent|y on the
problemall summer with the Departiment Of Revenue
and has come up with a plan.
De(éo{Tr*ejsepondené:g frorf‘r& imi im dated

errher Grea
il
ith the Department of Rt
This Jegisiation will replace the Com-
missioner of Revenue as the sole
ficuciary of the Retirement, SBS and
Deferred Compensation funds with a
representative Board of Trustees, The Board will be
goosed of four trustees elected by the PERS and
TRS membership and four trustees appointed by the

Governar.
*This proposed legisiation does not establish a
separate corporation. The Separate corporation
concept was the primary objection of the Department
of Revenue tomy previous fll, SB 38 which was
vetoed. The new lall clearly establlshesastron Board
of Trustees and sets out reguirements for the Depart

ment fo rranage the funds in accordance with the
"Many aspects of the previous hill have been

YOUR EDITOR APOLOGIZES
In the September issue of the news-
letter, | misstated the dues for
ASRTA. Their annual dues are
$7.50 per year. A corrected dues
statement is on page 3. | hope this
has not caused anyone too much
inconvenience. I'msorry!

retained including: establishment of an Advisory.
Council, reporting requirements, investment training of
the trustees, mariiated aucits and external perfor-
mance evaluations, and drected coordination with the
De&artnent of Adminstration. |

nator Pourchot’s letter continued by inviting our
comments and suc ingwe cad himor his a
Susan Bamett, at'is Juneau office.

Thishllis now avallable n V\/ORKI NG DRAFT form
[ut is as yet unnumbered. Interested
CARTA mmermbers can oontact
CARTA officers, legislative commit-
tee members or newsletter edtor for

a oopy.

PLAN A MARCH TRIP TO
FAIRBANKS FOR ASRTA

As noted in the Septerrber issue of
this newsletter, the WPannual
meet] nﬁ of th Alaska State Retired Teachers Associa-
tion wilf ke heldlin Fairbanks, Saturday, March 2L
Presicent Lois Meier and AARP RTA coordinator Liz
Lucas are promsing a great program Retired
teachers fromall parts of the stafe need tosu rt this
valuable organization. Mark your calencars!

CARTA MEETING SCHEDULE FOR 1992

January 11 nl 1
February 8 ay 9
March

Come and bring a new or almost retiree!

MERRY CHRISTMAS AND A VERY HAPPY NEW YEAR



House State Affairs Committee
Representative Gene Kubina, Chair SUBJECT OF MEETING:

HB 300 - Relating to Approp: Study Privatizing
State Services

11JR 57 - Relating to "Income" for HU1) Rental
Assistance

DATE: repruary 26, 1902 PLACE: capitor roon 102 cSSB 320 - ES;?Jf”g to AK State Pension Investn N
NAVE REPRESENTING  BUSINESS/PERSONAL MALINGADDRESS 2P (JPHONE (W PHOME ] ngﬁ%g/
S6~t/2 1S
n iCWAJ Kk it-k 17 10 aG 2 Idy-egk o N -S5 327
MOVN™ Whi1- i JOOT /iF Vv iuuggh » tiwif / ;" Y 8§ stf Sa-f
J fUt4*12r*1 4GhCA AtsCA 1 fimk' dé 1 Y oI «- SR X-2-tf
TY'r % ya?& Y $)
clizyHh Lums A/itfP XW ] AW v'- 7e7%/: Y o S/i37?
/l Lt w3 >-YWy>y Y N
i/ a1k (7N It
v ("
Y N
Y N
Y N



H o us e State Affairs Committee

SUBJECT OF MEETING:

Representatiyve G e n e Kubina, Chair
HB 40 - Relating to False Information in
Election Pamphlets
SB 18 - Relating to Investment of Pension
DATE, ) ) Funds_ )
- Mar. 15, 1991 PLACE: capitol, Room 102 SB 32 - Relating to PERS Benefits for

loum (.enter tMiipioyees
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H o u s e State Affairs Committee

Representatiyve G e n e Kubina, Chair SUB‘]ECTOFMEEHNG
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H o u s e State Affairs

Committee

Representatiyve G e n e Kubina, Chair
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H o u s e State Affairs Committee

SUBJECT OF MEETMG:

Representatiuve Gene Kubimna, Chair *HB 181 - Relating to Salary Schedule for
State Employees
*HB 182 - Relating to Approp: Public Employee
COLA, FY 91
DATE: war. 25. 1991 PLACE, Capitol, Room 102 SB 18 —'Fielgting to Investment of Pension
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