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M E M O R A N D U M February 5, 1991

SUBJECT: Constitutionality under U.S. Constitution of Article VI sections 
of Alaska constitution (Work O rder No. 7LS0653)

TO:

FROM:

Representative Dave Donley 
Attn: Laurie O tto

John B. Gaguine 
Legislative Counsel

Since the "one person, one vote" decisions of the U.S. Suprem e Court in the early 
1960s (Baker v. Carr. 369 U.S. 186, 7 L.Ed.2d 663 (1962); Reynolds v. Sim*. u77 U.S. 
533, 12 L.Ed.2d 506 (1964); and many others), it is obvious that many of the 
provisions of the reapportionm ent article of the Alaska Constitution, article six, are 
unconstitutional under the federal constitution. Some of these have been specifically 
held unconstitutional by the Alaska Supreme Court, and others have been simply 
ignored. You have asked for an analysis of the constitutionality of Article VI, 
sections 1 - 7.

Section 1 is still constitutional. That section provides that m em bers of the house of 
representatives shall be elected by the qualified voters o f the respective election 
districts. U nder section 3, the election districts are to be reapportioned "immediately 
following the official reporting of each decennial census of the United States." This 
has been done by the governor and the R eapportionm ent Board (sections 8 - 10), 
and the most recent reapportionm ent of house districts (A rticle XIV, Sections 1 and 
3, proclaimed by the governor in 1984) has been upheld by the Alaska Suprem e 
Court. Kenai Peninsula Borough v. State. 743 P.2d 1352, 1358-61 (Alaska 1987).

Section 2 is not constitutional as written. It provides that m em bers of the senate shall 
be elected by the qualified voters of the respective senate districts set forth in Article 
XIV, Section 2 of the original constitution, subject to changes authorized in Article 
VI. In W ade v. Nolan, 414 P.2d 689 (Alaska 1966), the Alaska Suprem e Court 
reached the inescapable conclusion that those senate districts did not com port with 
the U.S. Constitution. The court also ruled that the governor and the R eapportion­
ment Board could reapportion the senate on a constitutional basis, even though the
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Alaska Constitution only gave the governor and the board reapportionm ent authority 
as to the house.

Since W ade the Alaska constitution has been treated as though am ended. The 
governor and the R eapportionm ent Board are now seen by all, including the courts, 
as having the power to reapportion the senate as well as the house. Thus, for 
instance, current Article XIV, Section 2, relating to senate districts, was prom ulgated 
by the governor, with the advice o f the board, under Article VI, Section 10. Kenai 
Peninsula Borough, supra at 1364 (citing Egan v. H am m ond. 502 P.2d 856, 874 
(Alaska 1972)), notes that because the constitution has never been am ended with 
regard to senate reapportionm ent, "the governor’s implied power to reapportion 
senate districts therefore rem ains in force under W ade."

The first sentence of section 3 ( 'T h e  governor shall reapportion the house of 
representatives immediately following the official reporting of each decennial census 
of the United States") is still constitutional, although, as noted, it is now being 
in terpreted as allowing reapportionm ent of the senate as well. 'The second sentence 
("Reapportionm ent shall be based upon civilian population within each election 
district as reported by the census") was ruled unconstitutional by the Alaska Suprem e 
Court in Egan v. Hammond, supra at 868-69, because it totally disenfranchised the 
military in Alaska, in violation of several decisions of the U.S. Suprem e Court. 
Egan also ruled that the portion of the sentence requiring use o f census data in 
reapportionm ent was also unconstitutional, because it could not be severed from the 
unconstitutional "civilian population" part. ]d, at 870-71.

However, the Egan court ruled, id. at 869, that the state could legitimately exclude 
some (but not all) military personnel as a permissible device for limiting the impact 
of transients and non-residents; specific formulas for such exclusion were upheld by 
the court in Groh v. Egan. 526 P.2d 863, 869-74 (Alaska 1974), and in C arpen ter v. 
Ham m ond. 667 P.2d 1204, 1210-13 (Alaska), appeal dismissed. 464 U.S. 801, 78 
L.Ed.2d 67 (1983). And the G roh v. Egan court ruled that, although the R eappor­
tionm ent Board was not constitutionally required to use 1970 census data when it 
reapportioned in 1973, it did not abuse its discretion in using this data, especially 
since it explained in its order why using m ore recent data would be impractical. 526 
P.2d at 867-69. Thus, the second sentence of section 3 still has considerable validity.

Sections 4 and 5 are rather turgid. I believe that their intent is that the governor, in 
reapportioning, should adhere to the election districts set out in original Article XIV 
even if such adherence leads to  districts with quite different populations. If my 
reading is correct, then these sections are inconsistent with the U.S. Suprem e Court 
decisions, which have only to lerated  very small variances. At any rate, sections 4 and 
5 appear to be a dead letters, no longer considered by the reapportionm ent boards 
or cited by the courts in their reapportionm ent decisions.
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Insofar as section 6 refers to the retaining or combining election districts provided in 
sections 4 and 5, it too is unconstitutional and a dead letter. Its reference to the 
"civilian" population is also unconstitutional. O ther than that, section 6 appears alive 
and well. No one has argued that the governor and the board may not o r should not 
give consideration to local government boundaries, or that they may not or should not 
use drainage and other geographic features wherever possible in describing district 
boundaries. As to the requirem ent that house election districts contain "as nearly as 
practicable a relatively integrated socio-economic area," that was upheld in C arp en te r. 
supra (where the court held that Cordova was im properly joined with H ouse District 
2, the Southeast "iceworm" district), even though the likely result would be to increase 
the population disparities between house districts. (The court in Kenai Peninsula 
Borough, supra at 1358-61, upheld a smaller "iceworm" district established by the 
R eapportionm ent Board as the result of Carpen ter. Ke'tiai Peninsula Borough also 
ruled, at 1364-65, that the "integrated socio-economic area." requirem ent did not apply 
to senate districts.)

Section 7 is clearly unconstitutional and dead. Like Section 2, its intent was to 
preserve senate districts based on geographic area and not population. Thus, 
although it allowed the governor to modify senate districts based on changes in 
election (house) districts, it required that each senate district retain its total num ber 
of senators and its approximate perim eter.

I hope that this mem orandum  has been of assistance to you. Please let me know if 
I can be of further assistance.

JBG:m i
91-020.mai
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M E M O R A N D U M  Novem ber 8, 1991

SUBJECT:

TO:

FROM :

C SH JR  45 (State Affairs)

R epresentative G ene Kubina 
C hair, H ouse State Affairs Committee 
A ttn: Annie

John  B. Gaguine 3ft-

Lcgislative Counsel

Enclosed is a draft C SH JR  45 (State Affairs), incorporating the changes to H JR  45 
that you requested , with one exception. T here is no lapse date for the transitional 
provision; I asked D ave D ierdorff about this, and he indicated, as I suspected he 
would, that a lapse date was not appropriate. Transitional provisions rem ain in the 
constitution, even when they are obsolete.

T here  is one provision o f this resolution that I believe me.y violate the federal 
constitution: the  provision (part of article VI, section 10(c)) that if census data is not 
available in time, the old districts stay in effect for the first post-census election. I 
believe that this provision may violate the equal protection clause o f the F ourteenth  
A m endm ent, as construed by the U.S. Supreme Court in the one-person, one vote 
cases. The California Suprem e Court in 1982 ruled that the old districts could not 
stay in place, w hen the legislature failed to produce a plan by 1982; instead the court 
im posed an interim  plan. Assembly v. Dcukm cjian. 639 P.2d 939,955-61 (Cal. 1982). 
However, the California court did not cite any direct authority th a t an interim  plan 
was required, and three o f the seven justices concluded that ari interim  plan was not 
required, and that the districts in effect during the 1970’s could stay in effect for 1982. 
A t any rate, as Laurie O tto  notes, subsection (c) will likely never be  invoked, as the 
census data will always be available by Septem ber o f the following yea i.V

U  Q u e st io n : If  t h is  s i t u a t io n  w i l l  n e ve r a r is e ,  w hy h av e  a p ro v is io n  In the  c o n s t itu t io n  a d d re s s in g  It7 

I s u p p o se  th e  a n sw e r  Is  th a t th e re  Is a n  e x trem e ly  rem o te  p o s s ib i li t y  th a t in m ig h t  a r is e . M y fe e lin g , 

th o u g h , is  th a t th e  c o n s t itu t io n  • th e  fo u n d a t io n a l d o cu m en t o f  s ta te  g o v e rn m e n t • sh o u ld  no t co n ce rn  

I t s e l f  w ith  e x ir c m c ly  rem o te  p o s s ib i l i t ie s .  I f  th e  s itu a t io n  d id  a r is e , th e  su p re m e  c o u r t c o u ld  a d d re s s  

it ,  Ju st a s  th e  c o u r t  v e ry  c a p a b ly  ad d re sse d  the  m a tte r  o f  r e a p p o r t io n in g  the  s t a t e  s e n a te  - w h ic h  th e  

c o n s t itu t io n  d id  n o t (a n d  s t i l l  d o c s  n o t ) p ro v id e  fo r • a fte r  th e  o n e  p e rso n , o n e  v o te  d e c is io n s  o f  th e  

U .S . S u p re m e  C o u r t
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W ith Laurie’s agreem ent, I provided that if the R eapportion raen t B oard , on its 
second try (if the suprem e court rejects all the plans), still cannot com e up  with a 
plan tha t can win a two-thirds vote, then the suprem e court is free to  a d o p t any p lan  
tha t it wants. I also elim inated the provision that all m em bers serve a t th e  p leasure  
o f the  entity appointing them . T hat provision would have greatly increased  the  
likelihood of no two-thirds vote, since a m em ber of one party  who was expressing 
inclination to support ano ther pa rty ’s plan could then be rem oved by the  entity  tha t 
appo in ted  the m em ber solely because o f the m em ber’s expressed inclination.

As I have told Annie, I will be  leaving this office on Friday to go to  w ork for the  
D epartm en t of Law, so any fu rth er work on this bill, and on o ther elections and  
reapportionm ent questions, will be  done by som eone else. I don’t know yet w ho th a t 
som eone else will be. I have enjoyed working with you and  with the  fine folks on 
your staff.

JB G :m i
91-184.mai

Enclosure



FISCAL NOTE \

Revision Date: ______________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. h j r  A 5

Title: Ammend. to che Constitution -re- 
reapportionment of the legislature.

Sponsor: House Judiciary Committee

Requestor: State Affairs________________

Department Affected: Office of the Governor/Elections

BRU: Division of Elections_______________________

Component: I I  -  Primary and General Elections

COMPONENT SERIAL NO. 0 0 2 2

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 2.2*
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 2.2*

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 2.2*
FEDERAL FUNDS
OTHER V

TOTAL 2.2*

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: - 0 -

ANALVSIS: (Attach a separate page if necessary.) * This figu re  covers cost of inc lusion  of 
information about this issue in the Official Election Pamphlet as required by AS 15.58, 
and programming for DataVote counting of votes cast on this measure. However, only A 
measures can be printed on a single ballot card. Should this measure require printing 
an additional ballot card, the fiscal impact would be 53.A_________________________________

Prepared By: Elizabeth j-iegler, Deputy Director__________  Phone: 465—461 I ______________
Division: Elect i o n s ^ i ^ ^ - ^ P ^ - ^ ^ ------------ _  Date: q / ? y q i  . _________

C  0  /  " x  ■■ / / /  /  '

Approved by Commissioner: D. Max Hodel, Chief of slat t ' - j  : ^ ___________
Agency: Office of the Governor_____________________________________  Date: Q / ? 5 /  Q1________

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

t)\V. ^Sr ^

Rev 10/90 Page_____o f_____



STATE OF ALASKA

1992 LEGISLATIVE SESSION

FISCAL NOTE

BILL NO. HJR 4 5

R e v is io n  D o te :  __________________________________________________
T i t l e :  Amendment t o  t h e  C o n s t i tu t io n - R e a p p o r t io n m e n t  o f

t h e  l e g i s l a t u r e . ___________________________________________________
S p o n s o r :  H ouse J u d i c i a r y  C om m ittee___________________________
R e q u e s to r :  House S t a t e  A f f a i r s ________________________________

D e p a rtm e n t A f f e c t e d :  O f f i c e  o f  t h e  C o v e r n o r - E te c t io n s ; N
BRU: D iv i s io n  o f  E le c t io n s ____________________________________— c r

C om ponent: I I  - P r im a ry  an d  G e n e ra l  E l e c t i o n s _________________

COMPONENT SERIAL NO. 0 0 ? - 2
E x p e n d i tu r e s /R e v e n u e s :  (T h o u sa n d s  o f  D o l l a r s )

OPERATING FT 9 3 FY 94 FY 95 FY 96 FY 9 7 FY 98

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 2 .2 * 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES 0 0 0 0 0 0

GRANTS, CLAIMS 0 0 0 0 0 0

MISCELLANEOUS 0 0 0 0 0 0

TOTAL OPERATING 2 .2 * 0 0 0 0 0

| CAPITAL 0 0 0 0 0 0

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (T h o u s a n d s  o f  D o l l a r s )

GENERAL FUND 2 .2 * 0 0 0 0 0

FEDERAL FUNDS 0 0 0 0 0 0

OTHER
FUND SOURCE: 0 0 0 0 0 0

TOTAL 2 .2 * 0 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIHE 0 0 0 0 0 0

TEHPORARY 0 0 0 0 0 0

E s t im a te  o f  c u r r e n t  y e a r  im p a c t :  _0_______________________________________________________________________________________________________________

ANALYSIS: (A t ta c h  a s e p a r a t e  p a g e  i f  n e c e s s a r y . )  * T h is  f i g u r e  c o v e r s  c o s t  o f  i n c l u s i o n  o f  in f o r m a t io n  a b o u t  t h i s  i s s u e  in
th e  O f f i c i a l  E l e c t i o n  P a m p h le t a s  r e q u i r e d  by  AS 1 5 .5 8 ,  an d  p r o g r a m i n g  f o r  D a ta v o te  c o u n t in g  o f  v o t e s  c a s t  o n  t h i s  m e a s u re . 
H ow ever, o n ly  4 m e a s u re s  c a n  b e  p r i n t e d  on  a s i n g l e  b a l l o t  c a r d .  S h o u ld  t h i s  m e a s u re  r e q u i r e  p r i n t i n g  o f  a n  a d d i t i o n a l  
b a l l o t  c a r d ,  t h e  f i s c a l  im p a c t w o u ld  b e :  53 .4 .

P re p a re d  b y :  E l i z a b e t h  Z i e g l e r .  D e p u ty  D i r e c t o r ___________________________  P h o n e : 465-4 6 1 1 _________________________________________
D i v i s i o n :  E l e c t i o n s ________________________________________    D a te :  ,^<11/ l b / 9 2

A pp ro v ed  b y  C o m i s s i o n e r :  ( ^ ~  ^  ^  ____
A g en cy : O f f i c e  o f  t h e  G o v ern o r___________________________________   D a te :  0 1 / 1 0 / 9 2 ^ ___ ____________

D i s t r i b u t i o n  (b y  p r e p a r e r ) :  l e g .  F i n . ,  L e g i s l a t i v e  S p o n s o r , R e q u e s to r ,  0HS/D8R, Gov. L c g i s .  O f c . ,  S Im p a c te d  A g e n c y ( i e s ) .

Rev 1 0 /0 7 /9 1  P ag e  1 o f  _
HJR45.FN

S S k  b&mim bb^

“  ^ F is c a l  N o t e .^ D iv ls io n  o f. E le c t io n s  7



7-LS1035VD.2 ✓ 
Chenoweth 

01/23/92

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE DONLEY

TO: Draft CSHJR 45 (State Affairs)

Page 4, lines 23 - 29:

Delete all material and insert:

"Within ten days of receipt of the transmittal, the supreme court shall appoint a panel o f  

three superior court judges and transmit to the panel not more than the three proposals 

that received the greatest number of votes by the board. Within forty-five days o f the 

transmittal, the panel shall adopt one of the proposals transmitted without change as a final 

plan. The supreme court shall adopt rules for proceedings before the three-judge panel 

under this subsection."

Page 5, line 17, after "Reapportionm ent B oard":

Insert: "or the three-iudge superior court panel appointed by the supreme court under 

Section 10 of this article"
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M E M O R A N D U M  January 21, 1992

SUBJECT:

TO:

FROM :

D raft C SH JR  45 (S tate Affairs) (Legislative reapportionm ent) 
(W ork O rder No. 7-LSJ035D)

R epresentative G ene Kubina, Chair 
H ouse S tate  Affairs C om m ittee ,

Jack Chenow eth 
Legislative C

I have been  assigned responsibility for further work on this m easure

Looking at the proposed com m ittee substitute resolution with a fresh perspective, I ’d 
like to propose a num ber of technical changes for the com m ittee’s consideration.

I

In sections 2 and 3, am ending art. VI, secs. 1 and 2, respectively, a specific reference 
to the party responsible for districting (". . . districts shall be set by the R eapportion ­
m ent B oard . . .") has been om itted in this version. Somewhere in the m easure the 
districting (i.e line drawing) responsibility should be formally assigned. Since 
redistricting is a function of reapportionm ent and reapportionm ent may be handled 
by the R eapportionm ent Board or the court, the handiest way to accomplish that 
would seem  to me to  be to expand the last sentence of subsection (a) of art. VI, sec. 
10 (sec. 9 of the resolution) to  read:

T he final reapportionm ent plan adopted under this section shall set 
out election d istric t and senate district boundaries and [R ED IS­
TR IC TIN G ] shall be effective for the election of m em bers of the 
legislature until after the official reporting of the next decennial census.

In this way, whichever entity actually reapportions is also required to redistrict.



II

The distinction betw een the establishm ent of the R eapportionm ent Board under art. 
VI, sec. 8 (sec. 7 o f the resolution) and the enum eration of the responsibilities of tha t 
board under art. VI, sec. 10 (sec. 9 of the resolution) should be m aintained. Since 
the duties of the board are set out at length in the la tte r section, and since 
reapportionm ent may m certain circum stances be accomplished by the court, the 
reference to  reapportionm ent being conducted by the board  set out in the  earlier 
section may be om itted. The first sentence of subsection (a) o f art. VI. sec. 8 should 
be revised to read:

fa) T here  shall be a R eapportionm ent Board [THF. G O V E R ­
N O R  SH A LL A PPO IN T  A  R E A PP O R T IO N M E N T  B O A R D  T O  
A C T IN AN A D V ISO R Y  CAPA CITY  TO  HIM].

III

In order to provide certainty to the several critical benchm ark reference dates set out 
in art. VI, sec. 10 -d a tes  that may also be critical to the enforcem ent clause, art. VI, 
sec. 11-1 would encourage adoption  of the following changes in the new language 
being added in subsection (a) o f tha t section:

fa) Except as provided under ( c )  of this section, no later than 
the date th a t is eighteen m onths before the date of the first general 
election following the official reporting of each decennial census, the 
R eapportionm ent Board shall adopt a proposed reapportionm ent plan.
. . . No later than the date  tha t is fourteen m onths before the date 

of the first general elect ion following the official reporting o f each 
decennial census, the board  shall adopt a final reapportionm ent plan.

and in the new language set out at the beginning of subsection (c):

fc) If the data from  a decennial census is not available to the 
board bv the date th a t is sixteen m onths before the date of the first 
general election following a decennial census vear . . .

These changes should allow the  board, the  court, and parties seeking to  use the 
enforcem ent provision to determ ine deadlines with specificity.

JC:gc
92-034.glc
Enclosure

Representative Gene Kubina
January 21, 1992
Page 2

cc: R epresentative D ave Donley
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the Alaska
Constitution to reduce the influence of partisan politics on the 
redistricting process, and to eliminate provisions of the Alaska 
constitution that have been held to be unconstitutional under
federal lav;.

Alaska is one of two states in the country in which the Governor 
has sole responsibility for redistricting (Maryland is the other 
state) . Although the framers of the Alaska Constitution adopted 
this unique approach to reapportionment in an attempt to remove 
partisan politics from the redistricting process (see attachment 
1) , to date every attempt at redistricting in Alaska has been 
contentious and partisan.

The constitutional amendment set out in HJR 45 would transfer
responsibility for redistricting from the governor to an 
independent reapportionment board. The advantages of having
redistricting done by an independent board are:

- the reapportionment plan would be drawn by a body that does 
not have a direct stake in the final outcome;

- existence of an independent board would help take the 
politics out of an extremely political and divisive issue, 
and the process would become more technical, thereby 
enabling a fair plan to be drawn;

- a board would be more willing to create a plan with balanced 
districts, thereby allowing for competitive elections;

- the specter of gerrymandering, and the sense of unfairness 
that many people believe taints the current process, will 
be eliminated by having an independent board conduct 
redistricting.

In addition to the recurring problems with partisan political 
considerations controlling the redistricting process-,-many of the 
provisions of the reapportionment article of the Alaska 
Constitution are unconstitutional under the federal constitution 
as a result of the "one person, one vote" decisions of the U.S. 
Supreme Court (see attachment 2). The amendments proposed in HJR 
45 correct these constitutional problems.

J M a s l t a  S t a t e  ^ l e g i s l a t u r e

House of ^Ri'piTsmttatiiu's
House Judiciary C om m ittee 

SPONSOR STATEMENT

HJR 45 proposes a ballot proposition which amends
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M E M O R A N D U M November 8, 1991

SUBJECT: CSH JR 45 (State Affairs)

TO: Representative G ene Kubina 
Chair, H ouse State Affairs Com m ittee 
A ttn: Annie

FROM : John B. Gaguine
Legislative Counsel

Enclosed is a draft CSH JR 45 (State Affairs), incorporating the changes to H JR  45 
that you requested, with one exception. T here is no lapse date for the transitional 
provision; I asked Dave D ierdorff about this, and he indicated, as I suspected he 
would, that a lapse date was not appropriate. Transitional provisions rem ain in the 
constitution, even when they are obsolete.

T here is one provision o f this resolution that I believe may violate the federal 
constitution: the provision (part of article VI, section 10(c)) that if census data is not 
available in time, the old districts stay in effect for the first post-census election. I 
believe that this provision may violate the equal protection clause of the Fourteenth  
A m endm ent, as construed by the U.S. Suprem e Court in the one-person, one vote 
cases. The California Suprem e Court in 1982 ruled that the old districts could not 
stay in place, when the legislature failed to produce a plan by 1982; instead the court 
im posed an interim  plan. Assembly v. D eukm ejian. 639 P.2d 939, 955-61 (Cal. 1982). 
However, the California court did not cite any direct authority that an interim  plan 
was required, and th ree  of the seven justices concluded that an interim  plan was not 
required, and that the districts in effect during the 1970’s could stay in effect for 1982. 
A t any rate, as Laurie O tto  notes, subsection (c) will likely never be invoked, as the 
census data  will always be available by Septem ber of the following y ear.^

Q u e st io n : i f  th is  s itu a t io n  w i l l  n e v e r  a r is e , w hy  h av e  a  p ro v is io n  in  th e  c o n s t itu t io n  a d d r e s s in g  i t ,> 

I su p p o se  th e  a n sw e r  i s  th a t th e re  is  a n  e x trem e ly  rem o te  p o s s ib i li t y  th a t it  m ig h t a r is e .  M y fe e lin g , 

th o u g h , is  th a t th e  c o n s t itu t io n  -  th e  fo u n d a t io n a l d o cu m en t o f  s ta te  g o v e rn m e n t - s h o u ld  no t c o n c e rn  

i t s e l f  w ith  e x tre m e ly  rem o te  p o s s ib i l i t ie s .  I f  th e  s itu a t io n  d id  a r is e , th e  su p rem e  co u rt c o u ld  a d d re s s  

it , ju s t  a s  th e  c o u r t  ve ry  c ap ab ly  a d d re sse d  th e  m a tte r  o f  r e a p p o r t io n in g  the  s ta te  s e n a te  -  w h ic h  th e  

c o n s t itu t io n  d id  no t (a n d  s t i l l  d o c s  n o t )  p ro v id e  fo r - a f te r  the  o n e  p e rso n , o n e  v o te  d e c is io n s  o f  th e  

U .S . S u p re m e  C o u r t .

BBs
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R epresentative G ene Kubina 
Novem ber 8, 1991 
Page 2

With L aurie’s agreem ent, I provided that if the R eapportionm ent Board, on its 
second try (if the suprem e court rejects all the plans), still cannot come up with a 
plan that can win a two-thirds vote, then the suprem e court is free to adopt any plan 
that it wants. I also eliminated the provision that all m em bers serve at the pleasure 
of the entity appointing them. T hat provision would have greatly increased the 
likelihood of no two-thirds vote, since a m em ber of one party  who was expressing 
inclination to support another party’s plan could then be removed by the entity that 
appointed the m em ber solely because of the m em ber’s expressed inclination.

As I have told Annie, I will be leaving this office on Friday to gc to w ork for the 
D epartm ent of Law, so any further work on this bill, and on other elections and 
reapportionm ent questions, will be done by som eone else. I don’t know yet who that 
som eone else will be. I have enjoyed working with you and with the fine folks on 
your staff.

JBG:mi
91-184.mai

Enclosure



Alaska State Legislature
130 Seward Street. Suite 218 
Juneau. Alaska 99801-2196

L e g is la t iv e  R esearch  A g e n c y
Phone: (t>07) 103-3991 

Fax: (907 ) 103-3331

MEMORANDUM

November 20, 1991

D E C  4 1991
TO: Representative Dave Donley

FROM: Gordon S. Harrison, Director

RE: Waiving District Residency Requirements After Redistricting

Some time ago you asked us to look for electoral laws of other states that 
waive the usual district residency requirements for a period after a 
legislative redistricting. We could not find any at the time, nor have we 
since seen any reference to existing laws of this kind (although they may well 
exist). However, there appear to be constitutional provisions in at least four 
states that relax district residency requirements immediately after 
redistricting. These are mentioned in footnotes to a table on electoral 
qualifications for legislators that appears in the Book of the States, 1990-91. 
Also, a constitutional study published prior to the 1970 Illinois 
constitutional convention recommends such a provision. The recommendation was 
apparently favorably received by the convention delegates and voters, as 
Illinois is one of the four states with such a provision.

Attachments

Waiving Distrirt- 
I.eg. Research-Residency Requirements 

After Redistricting



T ab ic  3 .5
T H E  L E G IS L A T O R S : Q U A L IF IC A T IO N S  F O R  E L E C T IO N

H ouse Senate

S ta le  or other 
Jurisdiction

M in im um
a te

U.S.
citizen
(years/

S ta te  
resident .  

(years)

District
resident
(years)

Q ualified
voter

(years)
M in im um

age

U .S.
citizen
(years)

S ta te
resident
(years)

District
resident
(years)

Q ualified
voter

(years)

lab an m ........................ 21 a a a 3 ( a ) 1 a a a 25 3 (a) 1
la sk a ............................. 21 3 1 * 25 3 1 *
r l x o n a ............................................... 25 ★ 3 1 25 * 3 1
r k a n s a t ........................................ 21 * 2 1 * 75 k 2 1 *
n tlfo rn la ...................... 18 3 3 1 * 18 3 3 1 ★

o lo r a d o ....................... 25 * 1 25 * 1
o n n e d k u t .................. ‘ 18 a « • * ★ 18 1 * *
'c l a r r a r e ....................... 24 • • « 3 (a ) I a a a 27 3 (a) 1
lo r ld a ........................... 21 2 ★ k 21 2 * • *
eo rg la ........................... 21 ★ (a) 1 25 ★ (a) 1

’■ w a ll ......................... 18 3 (b) * 18 3 (b) *
laho ............................. 18 * 4 •  * 1 * 18 k 1 *
Ilnols............................. ' ' 21 * • a • 2 (c )

1
■ •  • 21 k 2 (c )

1id ln n a ........................... , 21 k 2 a a |. 25 * 2
i v tn ....................................................... 21 * 1 60 da. 25 ★ 1 60 dn.

a n s a s ........................... 18 ★ * 18 a *
cnlucky ....................... 24 < •  * 2 (a ) 1 •  a a 30 6 ( a ) 1 .  •  «

o u ls la n a ....................... i r . . . 2 1 ★ 18 .  .  . 2 l *
la ln e ............................. 21 5 1 (r) •  •  • 25 5 1 (0 * •  *

la ry la n d ............ ................. 21 1 (a) 6 ino . (d) ★ 25 1 (a) 6 m o. (d) *

la s s a c h u s d l i .............. 18 1 18 5 *
(Ichigan ( e ) ............................ 21 k a a a (b) k 21 * . .  . (b) *
lln n eso ti .................................... 21 I 6 m o. * 21 1 6 m o. *
llssfssipp i.................... 21 •  •  • 4 ( a ) a •  a * 25 > .  • 4 a •  a 4
I lsso u r i......................... 24 l (0 2 30 I (0 3

lon lana  (g ).................. 18 1 (a) 6 m o. (h) * 18 a a a 1 (a) 6 m o. (h) *
cbraska ...................... U U U U U 21 a a a a a a 1 ■k
cvada ........................... 21 1 (a) (b) * 21 1 (a) (b) ■k
cw H a m p sh ire ......... 18 2 * a a a 30 7 (a) ★ .  .  ■

ew Jersey .................................... 21 2 ( a ) 1 ★ 30 4 ( a ) 1 *

c w  M exico ................................ 21 ★ 25 a a a * a t  a

:ew York .................................... 18 ★ 5 1 (i) a a a 18 ★ 5 1 0) a a a

orlh  C a ro lin a .................... 0 ) k 1 1 * 25 ★ 2 ( a ) 1 *
orth  D x k o la ......................... 18 •  ■ • I (b) k 18 a a a 1 (b) k

’h lo (k ) ............................................... 18 1 ★ 18 1 .  *

klahom a .................... 21 (b) ★ 25 » •  * a a a (b) *
' r c g o n .................................. 21 ★ a a a 1 •  .  . 21 ★

‘ 4 (a)
1 .  .  .

e n n s y l ta n li ................ 21 •  • . 4 ( a ) 1 • ■ ■ 25 •  •  • 1 .  .  .

tiode Isian d (l) ..................... 18 .  .  • a a a k 18 •  .  • .  . .  • .  . . *
»ulh C a ro lin a ............ 21 (b) k 25 . . . (b) ★

oiilh D ik o la fk .l) . . . . 25 ★ 2 (b) * 25 * 2 (b) +
cm tesse*....................... 21 * (a) 1 (b) k 30 * 3 1 (b) *
e x a j............................... 21 * 2 I * 26 ★ 5 1 k
( a h ............................... 25 k 3 6 m o. (b) * 25 * 3 6 m o. (b) k
c rm o o l.......... .............. 18 . . . 2 1 18 2 I



T H E  LEG ISLA TO RS: Q U A LIFIC A TIO N S FO R  E L E C T IO N —C ontinued

House
U.S. Stale District

State or other M inim um citizen resident resident
Jurisdiction age (years) (years) (years)

Virginia  .............  21 . . .  . . .  *
W ashington.... 18 *  . . .  (b)
Weal Vlr|lnl»(l).......... 18 . . .  (a) 1
W isconsin........  18 . . .  I (b)
W yom ing................ . 21 *  (a) I

Dbl. of Columbia....... U U U U

American Samoa (I) . ,  25 ir (in) 3 1
Guam (o)      ...................... U U U U
No. Mariana li la n d i. . .  21 . . .  3 . . .
Puerto R lc o (p )   25 A 2 (a) 1 (q)
U.S. Virgin Inlands (o ) . U U U U

Hole: This table include' constitutional and statutory provisions.
Key:
U — Unicameral legislaure; members are called senators, except In District o f Columbia.
A — Formal provision; number o f years not specified.
. . .  — No formal provision.
(a) Additional slate citizenship requirement. Alabama, Delaware—three years. Georgia, New Jersey- 

House, two years; Senate, four years. Mississippi—four years. New Hampshire—seven years. North Caro­
l in a - tw o  years. Pennsylvania—four years, west Virginia—five years.

(b) Must be a  qualified voter o f  the district; number o f  years not specified.
(c) Following redistricting, a candidate may be elected from any district that contains a part o f  the 

district In which he resided at the time o f redistricting, and reelected if a resident o f the new district 
he represents for 18 months prior to reelection.

(d) If the district was established for less than six montlis, residency is length o f establishment o f district.
(e) No person convicted o f a felony or breach of public trust within preceding 20 years or convicted 

o f  subversion shall be eligible.
( 0  Only If the district has been in existence for one year; If not, then legislator must have been a one 

year resident o f  the district(s) from which the new district was created.
(g) No person convicted o f  a felony is eligible to hold office until final discharge from state supervision.

Senate
Qualified

yoter
(years)

M inim um
age

U.S.
citizen
(years)

State
resident
(years)

District
•esldent
(years)

Qualified
voter

(years)

18

(m)

U
I <q)

(h) Shall be a resident o f  the county if It contains one o r more districts or o f  the district If It contains 
all or parts o f  more than one county.

(I) After redistricting, must have been a resident o f the county In which the district Is contained for 
one year immediately preceding electit n.

(j) A conflict exists between two art! :les o f the constitution, one specifying age for House members 
(i.e., "qualified voter o f  the sta te") ni d the other related to general eligibility for elective office (i.e., 
"every qualified v o te r . .  . who Is 21 jears o f age . . . shall be eligible for election").

(k) No person convicted o f  embezzle.henl o f public funds shall hold any office.
(I) Disqualification for bribery. In Sou.h Dakota and West Virginia, disqualification also for peijury 

or other infamous crimes. In American Samoa, also for felony, 
fm) Or U.S. national.
(n) Must be registered matai.
(o) Disqualification for felony or crime involving moral turpitude unless person received pardon restoring 

civil rights.
(p) Read and write the Spanish o r English language.
(q) When there is m ore than one representative district in a  municipality, residence in the municipality 

shall satisfy this requirement.
(r) Must be district resident at lime o f nomination.

t'rv-w  ' h'-i!piihftti*s|f.J.
■iiniiijj 1111(11,w iMfiwni n   ..............................— - i v r -  — w  .  T . T.  ,

1 “ •Tr'c't 'I P«* ’-• '. .■», 1.1 , y. r > • • . ; - ■ . .q;
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Air. IV, 4 3
Foreign E m ploym ent: “ 12 p ro h ib it legislators to  hold a jo b  w ith  a foreign 

coun try ."

Federal E m ploym ent: “ 13 forb id  legislators to  ho ld  a jo b  w ith  th e  national 
go vernm en t.”

S tate E m ploym ent: "38 state  th a t legislators shall hold no position  u n d e r the 
sta te  governm en t."

C oun ty  E m ploym ent: “3 fo rb id  legislators to  ho ld  a position  w ith  a county 
governm en t."

M unic ipal E m ploym ent: "3 ban  leg isla to r, from  em ploym ent by m unic ipal­
ities."

(S tate C o n stitu tio n a l P rov isions AITecting Legislatures 19-20 (M ay 1967))

In  the  C it iz e n s  C o n fe ren ce  t a b u la t io n ,  I l l i n o i s  is in c lu d e d  u n d e r  the 

f ir s t  th re e  c a te g o r ie s  h u t no t u n d e r  th e  la s t  tw o .

T h e  U n ite d  S ta te s  C o n s t itu t io n  p ro v id e s :

"N o  S enator o r R epresen tative shall, d u rin g  th e  T im e  for w hich he was elected, 
he ap p o in ted  to any  civil Office u n d e r  th e  A u tho rity  of the I 'n i tc d  States, which 
shall have been created , o r the E m olum ents w hereo f shall have been  encrcasetl 
d u rin g  such tim e; an d  no  Person h o ld in g  any  Olfice u n d e r th e  U n ited  States, 
shall be a M em ber o f e ith e r Mouse d u r in g  h is C o n tin u an ce  in  Office." (art. I, § G.)

T h e  M ode l S la t e  C o n s t itu t io n  is  s i le n t  o n  d u a l office h o ld in g .

D ual Office H o ld in g  (G eneral): A b o u t a  d o ze n  s ta te s  p r o h ib i t  sta te  

o fficers fro m  h o ld in g  offices, u s u a l ly  o f  t ru s t  c r  p ro fit , u n d e r  a n y  fo re ig n  

g o v e rn m e n t . I n  s e v e ra l o f  th e se  s ta te s , the p r o h ib it io n  a lso  r u n s  to  any  

o th e r  s ta te  g o v e rn m e n t . A p p ro x im a te ly  18 s t a te s  e x te n d  th e  s a m e  p ro ­

h ib i t io n  to U n ite d  S ta te s  o ffices, f r e q u e n t ly  w it h  e x c e p t io n s . T h e  m ost 

co m m o n  is  fo r  se rv ic e  in  th e  N a t io n a l G u a rd . A few  s ta te s  e x c lu d e  

p o stm a ste r s , b u t  u s u a l ly  o n ly  th o se  ab o ve  a  m a x im u m  co m p e n sa t io n .

Som e  15 s ta te s  p r o h ib it ,  in  g r e a te r  o r h s s e r  d e g re e , d u a l office h o ld in g  
w it h in  th e  sta te .

T h e  U n ite d  S ta te s  C o n s t itu t io n  p ro h ib it s  a n y  office h o ld e r  fro m  ac­

c e p t in g  a n y  "p re se n t , e m o lu m en t , office, o r  t it le ,  o f  any  k in d  w h a te v e r , 

fro m  a n y  k in g , p r in c e , o r  fo re ig n  s t a t e "  w ith o u t  th e  co n sen t o f  C o n g re ss , 

T h e  C o n s t it u t io n  a lso  p r o h ib it s  th e  P r e s id e n t  fro m  r e c e iv in g  a n y  e m o lu ­

m e n t fro m  a n y  s ta te . T h e  M o d e l S ta te  C o n s t itu t io n  is  s i le n t  on  the 
su b je c t .

C om m ent

d g e , R esidency, C itizenship: I n  v ie w  o f  th e  fa c t  th a t , u n d e r  th e  U n ite d  

S ta te s  S u p re m e  C o u r t 's  " o n e  m an -o n e  vo te "  r u le ,  r e g u la r  r e d is t r ic t in g  

w i l l  h a v e  to ta k e  p la c e , c o n s id e r a t io n  s h o u ld  b e  g iv e n  to  th e  p ro b lem  

o f  th e  le g is la to r  w h o  f in d s  th a t , a f t e r  r e d is t r ic t in g ,  h is  re s id e n c e  h a s  been  

se p a r a te d  from  th e  g e o g r a p h ic a l a re a  w h ic h  h e  u sed  to r e p re se n t . I f  

su ch  a le g is la to r  w ish e s  to  r u n  fo r  re -e le c t io n , h e  h a s  a t le a s t  o n e  p ro b lem  

a n d  p o s s ib ly  tw o . H e  h a s  to r u n  in  a  n ew  d is t r ic t  w here  he m ay  no t be 

w e ll k n o w n  a n d  he  m ay  be fa c ed  w i t h  r u n n in g  a g a in s t  a le g is la to r  w h o

Mil. i t ,  j  ■

has a lw a y s  b e en  in  th e  n ew  d is t r ic t  a n d  is  w e ll k n o w n . I n  the p io p o scd  

1967 N ew  Y o rk  C o n s t itu t io n  th is  e v e n tu a l it y  w a s  co ve red , th o u g h  it  m u st  

be conceded  th a t the d r a f t in g  p ro b lem  w a s  m o st c o m p le x . T h e  p ro p o sed  

p ro v is io n  re ad  a s  fo llo w s:

"Every m em ber of the leg isla ture  shall be a t  least tw enty-one years old an d  
eligible to vote in ibis stale. H e  shall have been  dom iciled  in  the state for the 
three years p reced ing  his elec tion  and  for th e  twelve m onths preced ing  his 
election in  his legislative d is tric t. If, how ever, any  red is tr ic ting  p lan fo r senate 
nr assembly has been certified p u rsu an t to  section two of th is artic le  since the 
last genera l elec tion  fo r th e  legislature, he  shall have been  dom iciled  for the 
twelve m onths p re rcd in g  h is election in  a coun ty  in  w hich all o r p a r t  of the 
new d is tric t is located o r  in  a county  con tiguous to  such d is tr ic t if s u b  d istric t 
he com posed of a whole county  and  all o r p a rts  o f  an o th e r coun ty  o r  counties."

Dual Office H old ing: T h i s  su b je c t , a s  w e ll a s  th e  re la te d  p ro b lem  o f 

conflict o f  in te re s t , w a s  s t r o n g  in  th e  m in d s  o f th e  d e le g a te s  to th e  1 8 7 0  

C o n v en t io n . O ne o f th e  r e su lt s  o f th is  co n cern  w a s  a p ro l if e r a t io n  o f 

d iffe ren t p ro v is io n s . ( I n  a d d it io n  to  See . 3 , sec Secs. 15 a n d  2 5  o f th is  

A rt., infra,  p p . 176  a n d  2 3 0 ;  Sec. 5  o f  A rt. V a n d  Sec. <1 o f  A rt . V I I I ,  infra,  
pp. 2 6 7  a n d  '109 .) C o n s id e r a t io n  sh o u ld  b e  g iv e n  to  c o n so l id a t in g  su c h  

p ro v is io n s  a s  a rc  to b e  re ta in e d  in  o n e  se c t io n  o r , i f  le g is la to r s  a rc  

to be tre a te d  d if fe re n t ly  fro m  o th e r  g o v e rn m e n t  o ff ic ia ls , th en  in  tw o  

section s. (F o r  som e p o lic y  c o n s id e r a t io n s  o n  th is  su b je c t ,  see th e  C om ­
ment on  Sec . 15, infra, p . 1 77 -8 .)

D isqua lifica tion  fo r  Crim es

Sec. -1. N o  person w ho has been, o r  h e rea fte r  shall be convicted o f  bribery, 
perjury o r  o ilie r infam ous crim e, no r any person w ho has been  o r  m ay be a 
collector o r ho lder o f p u b lic  moneys, w ho shall no t have accounted  fo r and paid  
over, accord ing  to law, all such moneys d u e  from  him , shall be elig ib le to  the 
G eneral Assembly, o r  to  any  office o f profit o r  trust in this S tate.

H istory
T h e  1 8 1 8  a n d  1 8 1 8  C o n s t itu t io n s  c o n ta in e d  c o m p a ra b le  p ro v is io n s  

c o n ce rn in g  p a y in g  o v e r  p u b l ic  m o ney s d u e , a n d  c o n ta in e d  p ro v is io n s  

g iv in g  th e  le g is la tu re  " f u l l  p o w er to  e x c lu d e  fro m  th e  p r iv i le g e  o f . . . 

b e in g  e le c te d  an y  p e rso n  co n v ic te d  o f  b r ih e iy ,  p e r ju r y  o r  a n y  o th e r  i n ­

fam o u s c r im e ."  (T h e  w o rd  " a n y "  b e fo re  " o th e r ” w a s  o m itte d  in  18-18.) 

In  th e  1 8 7 0  C o n v e n t io n , th e  p ro p o sa l a s  o r ig in a l ly  o ffe red  c h an g ed  the  

p a r t c o n c e rn in g  co n v ic te d  p e rso n s  fro m  p o w e r to  e x c lu d e  b y  la w  to  a 

c o m m an d  to  th e  le g is la tu r e  to e x c lu d e . A d e le g a te  su g g e s te d  th a t  th e  C o n ­

v en t io n  o u g h t  to m ak e  th e  t le c is io n  a n d  b e  d o n e  w ith  it .  A cco rd in g ly , a n  

am e n d m en t w as o ffe red  e m b o d y in g  the  su g g e s t io n . (D e b a te s  5 7 2 . )  T h e  

a m e n d m en t w as a c cep ted  a n d  th e  C o m m itte e  on  R e v is io n  a n d  A d ju s t -  

r-n .n lii,i#» il it w ith  th e  p ro p o sed  se c t io n  o n  a c c o u n t in g  fo r  p u b l ic
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SUMMARY OF HJR 45

P. O. Box V 

Stare  C ap ito l 

Juneau , A la sk a  99811  

(9 0 7 )  4 6 5 -4 9 9 0  

(9 0 7 )4 6 5 - 4 7 1 2

CONSTITUTIONAL AMENDMENT RELATING TO REAPPORTIONMENT

HJR 45 changes the reapportionment process from the current system 
where the Governor has sole control over redistricting, to a system
where redistricting is done by an independent, non-partisan
reapportionment board. An outline of rhe key provisions of HJR 45 
follows.

I. Duties of Board: The reapportionment board has
responsibility for developing and establishing a redistricting and 
reapportionment plan after each decennial census. In addition to 
most of the existing criteria for drawing boundaries, a new 
criterion of political fairness is added.

II. Makeup of Board: The reapportionment board has
nine members:

A. Appointed by:

1. Governor - one member

2. House caucus of party with largest number 
of representatives - two members

3. House caucus of party with second largest 
number of representatives - two members

4. Senate caucus of party with largest number 
of senators - two members

5. Senate caucus of party with second largest 
number of senators - two members

B. Qualifications/disqualifications of members:

1. Can't be public official- - or • public 
employee.

2. Can't run for legislative office in the 
next two elections after term of office 
on board expires.



3. No more than five members of board can be 
members of the same political party.

4. No more than five members of board can be 
from the same judicial district and there 
must be at least one member from each 
judicial district.

C. Selection of Chair:

1. Elected by the board from the members.

2. If there is an impasse and a chair is not 
elected within 14 days of appointment, the 
majority of the Supreme Court must choose 
a chair from the membership within seven 
days of the end of the 14 day impasse.

III. DEVELOPMENT OF REAPPORTIONMENT PLAN

A. Public hearings must be held in each judicial
district after issuance of draft plan and
before issuance of final plan.

B. Draft plan must be completed 18 months before
the date of the first general election
following the official reporting of each
decennial census.

C. Final plan must be completed 14 months before 
the general election.

IV. ELIGIBILITY OF CANDIDATES AFTER REAPPORTIONMENT

In the election held after a reapportionment plan 
is adopted, a person can run for the legislature in 
the district in which that person's residence is 
located or in a new district that contains part of 
the former district in which the person resides, 
even if the person's residence is not located in the 
boundaries of the new district. If a person is 
elected in a district in which the person does not 
reside, the person has one year from the election 
date to physically relocate to the new district.
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th an  acco rd ing  to  population , the Conven­
tion  w as fo llow ing  th e  pa tte rn  established 
by the L n ite d  S ta te s  C onstitu tion  and la te r  
follow ed by m an y  o f  the s ta tes  o f the 
U nion  w ith  respect to  one o r  the o th e r 
o f  th e ir leg isla tive  bodies. T h e  C onvention 
obviously d id  n o t w an t the S enate  appo r­
tioned on a  population  basis; it had p rac ­
tica l reasons fo r not doing so and had  no 
reason to  an tic ip a te  th a t it w ould ever be 
necessary  to  reappo rtion  th e  S enate  on a  
population  o r  on any o th er basis, hence no 
specific p rov ision  w as m ade fo r its reap ­
portionm ent.

T h e  question  w hich is squarely presented  
is w h e th er th e  ac ts o f the G overnor and  
h is adv iso ry  R eapportionm ent B oard  in re ­
appo rtion ing  th e  S en a te  w ere au thorized  by 
the A laska C onstitu tion .

B efore a ttem p tin g  to  discuss this ques­
tion  it is w ell to  exp la in  th e  o rig in  o f  a  
unique fe a tu re  o f the  reapportionm ent 
p rovisions o f  the A laska C onstitu tion . 
W hereas, trad itio n a lly , ^ ap p o rtio n m e n t 
had  been m ade the responsibility  o f  s ta te  
leg islatures, th e  .Alaska C onstitu tional 
C onvention purposely  avoided placing iy 
au th o rity  o r  responsibility  fo r reapportion ­
m ent in th e  leg is la tu re . T h e  C onvention 
w as aw are  o f  th e  no to rious and  frequen t 
fa ilu re  o r d o w n rig h t refusa l o f  s ta te  legis­
la tu res  to  com ply w ith  th e ir constitu tional 
o r  s ta tu to ry  du ty  to  reapportion . T he  
A laska C onven tion’s reason  fo r p lacing re - 
apportionm ent responsib ility  in  the G over­
no r w as w ell s ta ted  by its C hairm an o f  the 
C om m ittee on S u ff ta g e , E lections and  A p­
portionm ent, Jo h n  S. H ellen thal, as fol­

lows :

H E L L E N T H A L : * * * N ow  on the  
m ethod o f  th e  com position o f the reap­
p o rtionm en t and  red is tr ic tin g  board, be­
cause red is tr ic tin g , as we have  explained 
w ould be necessary , the C om m ittee rec­
om m ends th a t  th e  stress be placed on 
th e  execu tive  in determ in ing  w hich o f 
these elec tion  d is tric ts  and  w here red is­
tr ic tin g  shall take place, o r reapportion- 
m ent, an d  it recom m ends th e  creation  o f  .

a  fivc-m an  ad v iso ry  b o a rd  to advise  th e  
g o v e rn o r w ith  re g a rd  to  th e  red is tr ic tin g  
a n d  reap p o rtio n m en t. •  * •  T h e  re a ­
son th a t th is  p lan  w as adop ted  is th a t th e  
s tu d en ts  an d  w rite rs  seem  generally  in 
acco rd  th a t reappo rtion raen t, fo r some 
reaso n  o r  o th e r , I d o n ’t know  w hy, bu t 
it  h as  been neg lec ted  w here  it has been 
le f t to  th e  leg isla to rs . M aybe it’s th a t 
hu m an  e lem en t I spoke o f earlier, bu t 
an y w ay  th e  ex perience  o f the  nation  
show s th a t th e  th in g  is delayed—  
p ro c ra s tin a tio n ; th a t in  th e  S ta te  o f  
W ash in g to n  they  w aited  fo r years and  
y e a rs  and  y ea rs , and finally , only by re ­
so r tin g  to  th e  cou rts  a n d  the in itia tive  
w ere  they  ab le  to  reap p o rtio n  W ash in g ­
ton . I t  w as costly , th e  people su ffe red . 
A n d  based  on th a t experience  and th e  
recom m endations, an d  i t ’s a lm ost un i­
v e rsa l o f  th e  adv iso rs, and  by adv isors 
I  d o n 't m ean  th e  m en  th a t w ere  h e re  
necessarily— b u t the w rite rs  th ro u g h o u t 
th e  co u n try , th e  execu tive  board  w as 
chosen, an  ad v iso ry  board . (M inutes o f 
th e  A lask a  C onstitu tiona l C onvention, 
J a n u a ry  11, 1956, a t  1839). 

* * * » • •
N o w  th e re  a re  o th er p lans. T h e re  is no 
end o f v a ria tio n s  o f  p lans th a t can be de­
vised  fo r the reap p o rtio n m en t w ith  the 
m andam us fea tu re , a n d  you could have 
v a rian ce  w h e re  a b o a rd  can  be picked—  
th re e  from  th e  leg is la tu re , th ree  nom i­
n a ted  by th e  jud ic ia l council, i f  you w ant, 
th re e  o f  th em  nom inated  by som e o th e r 
g ro u p  o f  c iv ilians, som e appoin ted  by 
th e  g o v ern o r, and  g e t a  good cross-sec­
tion , an d  they  could h av e  th e  au th o rity  
them selves to  m ake th e  red is tr ic tin g  and  
reappo rtionm en t. T h e re  is no end to  it, 
bu t the best th o u g h t seem ed to  ind icate  
th a t the people w ould be best helped if  it 
[reap p o rtio n m en t] w e re  an  executive 
function . * * * B u t it is th e  inaction  
o f  th e  leg is la tu re , a s  te s tif ied  to  by the 
un iversa l h is to ry  o f  th e  48 sta tes, th a t 
w e’re try in g  to  overcom e. [Id . a t  1859.] 

H E L L E N T H A L : I t  w as  felt th a t it [ re -  
ap p o rtio n m ca t] w as a  p ro p e r executive
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fu n c tio n  as con trasted  to the legislative. 
* •  * [Id . a t 1863.]

In its  "R ep o rt to the People o f  A laska" 
issued  in  F eb ruary  o f  1936 the C onstitu ­
tio n a l C onvention s ta ted :

R ep resen ta tion  [in the legislature] w ill 
be kep t up to  date  every ten years by an  
au to m atic  reapportionm ent carried  ou t by 
the  g o v ern o r on the advice o f a board  
rep resen tin g  each of the four m ajor d is ­
tr ic ts  and  sub ject to  review  by the courts. 
T h u s , the constitu tion  guards ag a in s t 
w h a t has become a g reat evil in m any 
s ta te s :  a  legislature th a t becomes m ore  
an d  m ore unrep resen ta tive  and loses pu b ­
lic confidence because it refuses to  r e ­
ap p o rtio n  itself. A laska L egislative 
C ouncil, L egislative A pportionm ent in 
A lask a , 1912-1961, p. 4 (1962).

A  read in g  o f  the Convention m inutes, 
in  re la tion  to the reapportionm ent p ro v i­
sions m akes it  abundantly  clear th a t it 

’ w as th e  specific in ten t of the C onven­
tion  to  g ra n t no au tho rity  tc  and to place no 
responsib ility  in  the legislature w ith r e ­
spect to  reapportionm cnL  In a clear and  

'c le a n -c u t dep artu re  from  tradition, all o f 
th e  au th o r ity  and responsibility for re ap ­
p o rtio n m en t g ran ted  or assigned w as 
p laced in the G overnor, assisted by a R eap ­
p o rtio n m en t B oard , including the a u th o r­
ity  to  m ake m inor changes in Senate d is ­
tr ic ts . In  an  e ffo rt to make the reap p o r­
tio n m en t provisions as nearly self execu t­
in g  as  possible, the Convention provided 
th a t th e  R eapportionm ent Board should a u ­
tom atica lly  comm ence to  function a f te r  th e  
d ecenn ia l census, w ithout any d irection  
fro m  th e  G overno r; th a t it must subm it its 
p lan  w ith in  n inety  days and th a t the G ov­
e rn o r  m ust proclaim  a  plan w ithin n inety  
d ays o f receip t from the Board, exp lain ing  
any  dev ia tion  from  the B oard 's plan. A ny  
q u a lif ied  v o te r w as empowered to  re so rt

12. 213 F.Supp. S73 (D.Yt.J0C4>.
13. S e e :  R o b e rt B . M cK ay. R eap p o rtio n ­

m e n t :  T h e  L aw  and  P olitics of E qual 
R e p re s e n ta tio n  w here reopportionm cnt of 
“ fro ze n "  leg isla tive  bodies by the  legisla-

to  th e  c o u rts  to force the G overno r to  
p e rfo rm  h is rcapportionm ent du ties o r  to  
c o rre c t an y  e rro r  in red is tr ic ting  o r  re a p ­
po rtio n m en t.

B a k e r  v . C a rr  and R eynolds v. S im s re ­
su lted  in c o u r t decla ra tions in m any s ta le s  
th a t one o r  both of the legislative bodies 
w as m alapportioned . In  alm ost every  in ­
s tan ce  th e  s ta te  constitu tion  had m ade tio 
p rov ision  fo r  reapportion ing  the " f ro z e n "  
body  on an  in terim  basis un til the co n sti­
tu tio n  could  be am ended. B ecause o f  th e  
w ide  v a ria tio n s  in factual situations, mosc 
o f  th e  c o u r t decisions dealing  w ith  th e  
question  o f  w here the au th o rity  lay  to r e ­
a p p o rtio n  a frozen  legislative body on an  
in te rim  basis a re  not o f  gTeat assistance.

I t  is s ig n ifican t, how ever, th a t in  som e 
s ta te s  w h ere  reapportionm en t w as a  leg is­
la tiv e  responsib ility , the courts h ave  a p ­
p ro v ed  rcappo rtionm en t by those s ta te  leg ­
is la tu re s  on  an  in terim  basis even th o u g h  
th e  respec tive  sta te  constitu tions g ave  no 
specific  a u th o r ity  to reapportion  th e  p a r ­
tic u la r  fro zen  legislative body. I l lu s tra ­
tiv e  is B uckley  v. H o ff  u  decided by th e  
U n ited  S ta te s  D is tric t C ou rt in V erm ont. 
In  a  p rev ious decision, th a t cou rt had  d e ­
c la red  both  th e  H ouse and  th e  S ena te  m a l­
ap p o rtio n ed . T he  constitu tion  requ ired  the 
leg is la tu re  to  reapportion  the S enate  a f te r  
each  U n ited  S ta tes  census, but the H ouse  
w as frozen  to  provide one rep resen ta tive  
fo r  each  inhab ited  tow n, io rever. T h e  
G en era l A ssem bly, consisting  o f th e  m em ­
b e rs  o f  th e  S enate  and H ouse, w as only  
em pow ered  by the constitu tion  to  reg u ­
la te  th e  m ode o f fillin g  vacancies in  
H o u se  sea ts . W ithou t any  specific con­
s titu tio n a l au th o rity , th e  G eneral A ssem ­
bly p rov ided  rcapportionm en t plans fo r th e  
S en a te  a n d  the H ouse w hich w ere  a p ­
p roved  by the court. T h e  au th o rity  o f  the 
G enera l A ssem bly to  reapportion  w as no t 
qu estio n ed .13

ru re s  o f  N ew  Je rse y . C o n n ec ticu t and 
N o r th  D a k o ta , w as accom plished even 
th o u g h  th e  co n s titu tio n s  gave no such  spe­
c if ic  a u th o r i ty . Pages 205-207 , 3 74 -375  
a n d  3 0 4 -3 0 0 .
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CS FOR HOUSE JO IN T RESOLUTION NO. 4." (STATE AFFAIRS)

IN THE LEGISLATURE OF THE STATE OK ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor^): HOUSE JUDICIARY COMMITTEE

A RESOLUTION

1 Proposing am endm ents to the Constitution of the State o f Alaska relating  to

2 reapportionm ent of the legislature.

3 BE IT  RESOLVED BY TH E LEGISLATURE O F TH E STATE O F ALASKA:

4 •  Section 1. Article II, see. 2, Constitution o f the State of Alaska, is amended to read:

5 SECTION 2. MEMBERS’ QUALIFICATIONS. A member of the legislature shall be

6 a qualified voter who has been a resident o f Alaska for at least three years and, except as

7 provided In Section 12 o f Article VI. of the district from which elected for at least one year,

8 immediately preceding his filing for office. A senator shall be at least twenty-five y ean  of age

9 Rnd a representative at least twenty-one years of age.

0 * Sec. 2. Article VI, sec. 1, Constitution o f the State o f Alaska, is amended to read:

11 SECTION 1. ELECTION DISTRICTS. Members of the house of representatives shall

12 be elected by the qualified voters of the respective election districts. The boundaries  of the

13 election districts shall be set under this article after each decennial census of the United

14 S tates I UNTIL REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF

15 REPRESENTATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS SET

16 FORTH IN SECTION 1 OF ARTICLE XIV).
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1 •  Sec. 3. Article VI, sec. 2, Constitution of the State of Alaska, is amended to read:

2 SECTION 2. SENATE DISTRICTS. Members of the senate shall be elected by the

3 qualified voters of the respective senate districts. The boundaries o f the  senate  d istric ts shall

4 be set under this artic le  a fte r each decennial census of the U nited S tates [SENATE

5 DISTRICTS SHALL BE AS SET FORTH IN SECTION 2 OF ARTICLE XIV, SUBJECT TO

6 CHANGES AUTHORIZED IN THIS ARTICLE).

7 * Sec. 4. Article VI, sec. 3, Constitution of the State of Alaska, is amended to read:

8 SECTION 3. RE APPORTIONMENT OF HOUSE AND SE N A T E. The

9 R enpportlonm ent B oard [GOVERNOR] shall reapportion the house o f representatives and the

10 senate immediately following the official reporting of each decennial census of the United

11 States. Rcapportionment shall be based upon resident [CIVILIAN] population within each

12 election district as reported by the census.

13 w  Sec. 5. Article VI, see. 4, Constitution of the State of Alaska, is amended to read:

14 SECTION 4. METHOD. Rcapportionment shall be by the method o f equal proportions*

15 An election district may elect m ore than  one representative. A senate  d istrict shall be

16 com posed of one o r m ore ad jacen t election districts and m ay elect m ore  than  one senator

17 [, EXCEPT THAT EACH ELECTION DISTRICT HAVING THE MAJOR FRACTION OF THE

18 QUOTIENT OBTAINED BY DIVIDING TOTAL CIVILIAN POPULATION BY FORTY

19 SHALL HAVE ONE REPRESENTATIVE].

20 •  Sec. 6. Article VI, sec. 6, Constitution of the State of Alaska, is amended to read:

21 SECTION 6. D IST R IC T BOUNDARIES. Election d istric ts and  senate districts

22 [REDISTRICTING. THE GOVERNOR MAY FURTHER REDISTRICT BY CHANGING THE

23 SIZE AND AREA OF ELECTION DISTRICTS, SUBJECT TO THE LIMITATIONS OF THIS

24 ARTICLE. EACH NEW DISTRICT SO CREATED] shall be formed of contiguous and compact

25 territory containing as nearly as practicable a relatively integrated socio-economic area. [EACH

26 SHALL CONTAIN A POPULATION AT LEAST EQUAL TO THE QUOTIENT OBTAINED

27 BY DIVIDING THE TOTAL CIVILIAN POPULATION BY FORTY.] Consideration may be

28 given to local government boundaries. Drainage and other geographic features shall be used in

29 describing boundaries wherever possible. Election district and senate d istric t boundaries may

30 not be drown with the Intent of giving an advantaee to a political party ,

31 * Sec. 7. Article VI, sec. 8, Constitution of the State of Alaska, is amended to read:

32 SECTION 8. REAPPORTIONMENT BOARD, (a) R eapportlonm ent shall be
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1 £onducfgd_bjr (he Rcapportionm ent Board (THE GOVERNOR SHALL APPOINT A

2 RE APPORTIONMENT BOARD TO ACT IN AN ADVISORY CAPACITY TO  HIM]. It shall

3 consist c f  nine [FIVE] members, none of whom may be public employees or officials. At least

4 one member [EACH] shall be appointed from each judicial district established bv law under

5 Section 1 o f Article IV and no m ore than  five m em bers shall be appointed from  a judicial

d d istrict [THE SOUTHEASTERN, SOUTHCENTRAL CENTRAL, AND NORTHWESTERN

7 SENATE DISTRICTS]. Appointments shall be made without regard to political affiliation, and

8 no m ore than five m em bers may he m em bers of the sam e political p a rty . Board members

9 shall be compensated as provided bv law .

10 t'b) Board m em bers shall be appointed during the first fifteen tlavs of the first

11 reg u la r session of the legislature that convenes in a year following a year in which the

12 census is token. Board m em bers shall be appointed as follows:

13 (1) one m em ber shall be appointed bv the governor:

14 (2) (wo m em bers shall be appointed bv a caucus of the m em bers of the house

15 of representatives representing the political party  with the largest num ber o f m em bers in

16 the house of representatives;

17 (3) two m em bers shall be appointed bv a caucus of the m em bers of the house

18 o f representatives representing the political party  with the second largest num ber of

19 m em bers in the house of representatives;

20 (4) two m em bers shall be appointed bv a caucus of the m em bers of the senate

21 represen ting  the political party  with the largest num ber of m em bers in the senat ^  and

22 (5) two m em bers shall be appointed bv a caucus of the m em bers o f the senate

23 represen ting  the political party  with the  second largest num ber of m em bers In the senate.

24 ^  (c> A board m em ber may be rem oved for misfeasance o r nonfeasance in office bv

25 O' the entity  that appointed the m em ber. A vacancy on (he board  shall be filled bv the entity

26 tha t appointed the m em ber whose seat Is vacant.

27 (d) A m em ber of the R eapportionm ent Board may not be a cand idate  for the

28 legislature in the two general elections following the adoption of a final renpportlonm ent

29 plan under this article.

30 • Sec. 8. Article VI, sec. 9, Constitution of the State of Alaska, is amended to read:

31 SECTION 9. ORGANIZATION. The board shall elect one of its members chairman and

32 may employ temporary assistants. Concurrence of fiy£ [THREE] members is required for a
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1 ruling or determination, gxtep.t for the Rdontion of final renpportlonm ent plan, but a lesser

2 number may conduct hearings or otherwise act for the board.

3 * Sec. 9. Article VI, sec. 10, Constitution of the State of Alaska, is amended to read:

4 SECTION 10. REAPPORTIONMENT PLAN [AND PROCLAMATION], (a) Except

5 as provided under (c) of this section, no later than  eighteen m onths before the date of the

6 first general election following the official reporting  of each decennial census, the

7 R capportionm ent Board shall adopt a proposed reapportionm ent plan. The board shall

8 hold public hearings on the proposed plan and shall hold at least one hearing In each

9 Judicial district under Section 1 of Article IV. No la te r than fourteen months before the

10 date  of the first general election following the official repo rtine  of each decennial census.

11 the board  shall adopt a final rcapportionm ent plan [WITHIN NINETY DAYS FOLLOWING

12 THE OFFICIAL REPORTING OF EACH DECENNIAL CENSUS, THE BOARD SHALL

13 SUBMIT TO THE GOVERNOR A PLAN FOR REAPPORTIONMENT AND REDISTRICTING

14 AS PROVIDED IN THIS ARTICLE. WITHIN NINETY DAYS AFTER RECEIPT OF THE

15 PLAN, THE GOVERNOR SHALL ISSUE A PROCLAMATION OF REAPPORTIONMENT

16 AND REDISTRICTING. AN ACCOMPANYING STATEMENT SHALL EXPLAIN ANY

17 CHANGE FROM THE PLAN OF THE BOARD]. The final rcapportionment plan adopted

18 under this section [AND REDISTRICTING] shall be effective for the election of members of

19 the legislature until after the official reporting of the next decennial census.

20 o M  (b) Adoption of a final reapportionm ent plan shall requ ire  the affirm ative votes of

21 six m em bers of the board. If the board Is unable to adopt a final plan bv the date specified

22 In (a) o f this section, it shglL tnm sm lt all the proposals before It to  the suprem e couH.

23 W ithin fortv-five davs of the transm ittal, the suprem e court shall either adopt one of the

24 proposals transm itted , w ithout change, or re tu rn  all of the proposals to the board. If the

25 court re tu rn s  the proposals, it may make suggestions to the board  concerning appropria te

26 revisions to one o r  m ore of the proposals. Upon re tu rn  of the proposals, the board shall

27 h a y e jn  gddillQnal forty-five days to adopt a final plan. I f  the board  Is again unable to

28 adopt a final plan, the suprem e court shall adopt a plan. The suprem e court shall adopt

29 rules for proceedings before It under this subsection.

30 (c) If the data from  a decennial census Is not available to the board  bv a date sixteen

31 m onths before the first General election following a decennial census year.

32 (1) a plan adopted by the board shall not take effect until the second general
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1 election following the decennial census year;

2 (?) for thc.first general election following the decennial census year, m em bers

3 of the legislature shall be elected from  districts in existence as a result o f the  previous

4 reapportlonm ent plan or proclam ation; and

5 (3) the board shall adopt a proposed plan within four m onths of the receipt

6 o f the census data and shall adopt a final plan within four months of the adoption  of the

7 proposed plan.

8 * Sec. 10. Article VI, sec. 11, Constitution of the State of Alaska, is amended to read:

9 SECTION 11. ENFORCEMENT. Any qualified voter may apply to the superior court

10 to compel the governor, the m em bers o f the legislature, o r the R eapportionm ent B oard (BY

11 MANDAMUS OR OTHERWISE,] to perform (heir [HIS] rcapportionment duties or to correct

12 any error in redistricting or rcapportionment. Application to compel perform ance of [THE

13 GOVERNOR TO PERFORM HIS] rcapportionment duties must be filed within thirty days of

14 the date that an act is required to be done under [EXPIRATION OF EITHER OF THE TWO

15 NINETY-DAY PERIODS SPECIFIED IN] this article. Application to compel correction of any

16 error in redistricting or rcapportionment must be filed within thirty days following the adoption

17 o f the final plan bv the Reapportlonm ent Board [PROCLAMATION]. Original jurisdiction

18 in these matters is hereby vested in the superior court. On appeal, the cause shall be reviewed

19 by the supreme court upon the law and the facts.

20 * Sec. 11. Article VI, Constitution of the State of Alaska, is amended by adding a new section to

21 read:

22 SECTION 12. ELIGIBILITY OF CANDIDATES AFTER REAPPORTIONMENT. In

23 the first general election following the adoption of a rcapportionment plan, a person may be a

24 candidate for election to the legislature in an election district or senate district that contains a pan

25 of the former district in which the candidate resides, even if the candidate’s residence is not

26 located in the boundaries of the new district. If a candidate is elected under this section in a

27 district in which the candidate does not reside, the candidate shall within one year o f election

28 physically relocate the candidate’s residence to the new district, or the candidate shall be

29 automatically expelled from the legislature.

30 * Sec. 12. Article XV, Constitution of the State of Alaska, is amended by adding a new section to

31 read'

32 SECTION 29. REAPPORTIONMENT OF LEGISLATURE FOLLOW ING 1990
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1 CENSUS, (c) A proclamation of reapportionmcm issued by the governor following the 1990

2 census shall remain in effect until the decennial census in the year 2000 if, on the effective date

3 of the 1992 amendments to Article VI,

4 (1) the proclamation has been in effect for over thirty days without judicial review

5 being sought;

6 (2) the proclamation has been upheld by the superior court under Section 11 of

7 Article VI and the time for appeal to the supreme court has run without an appeal being taken;

8 ^  (3) the proclamation has been upheld by the supreme court and the time to request

9 1 c reconsideration of the supreme court’s ruling has run;

10 o (4) the proclamation is stiU subject to a request for judicial review under Section

l lC £  11 of Article VI and a request is not made in a timely fashion; or

12 ^ (5) the proclamation is undergoing judicial review under Section 11 of Article VI

13 T t and the proclamation is upheld by the courts.

14 4  (b) Rcapportionment of the legislature following the 1990 census shall be done by the

15 Rcapportionment Board established in Section 8 of Article VI, as amended by the 1992

16 amendments, if, on the effective date of the 1992 amendments to Article VI,

17 (1) there is no valid proclamation of reapportionment in effect because o f judicial

18 invalidation of a prior proclamation; or

19 (2) a proclamation of reapportionment is undergoing judicial review under Section

20 11 of Article VI and that judicial review results in the invalidation of that proclamation.

21 • Sec. 13. Article VI, secs. 5 and 7, and Article XIV, Constitution of the State of Alaska, arc

22 repealed.
23 •  See. 14. The amendments proposed by this resolution shall be placed before the voters of the state

24 at the next general election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and

25 the election laws of the state.
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