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SPONSOR STATEMENT
by Rep. Terry Martin
HIJR 10 - "Proposing amendments to the Constitution of the State

of Alaska authorizing the use of the initiative to amend
the Constitution of the State of Alaska."”

Under current constitutional provisions, amendments to
Alaska®s constitution can be proposed only by a joint resolution
of the legislature, passed by two-thirds majority votes; or by a
constitutional convention. In either case, the proposed amendment
must be approved by a majority vote of the electorate.

HJR 10 would provide a third avenue for proposing amendments
to the constitution - the initiative process. An initiated
amendment would follow the same procedure as an initiated statute.
It would be proposed by its sponsors to the Lt. Governor, and when
approved as to form, the sponsors would collect the necessary
number of signatures of registered voters. Upon certification that
the required number of voters had signed the petitions, the
initiated constitutional amendment would be scheduled for the
ballot. If passed, an initiated constitutional amendment would
become effective 1i0 days after certification of the election.

A constitution 1is supposed to be the voice of the people.

Yet, under current requirements, that voice 1is muffled. If the
legislature doesn®"t want to pass a proposed amendment, it doesn ™
get done. Oftentimes, by the time a constitutional amendment does

pass the legislature and 1is proposed to the people, it iIs so
convoluted as to be difficult to understand, and open to varying
interpretations. The recently-passed budget reserve fund 1is an

excellent example.

On the other hand, when the time comes around for the people
to vote on holding a constitutional convention (Nov. 1992) there
develops such hysteria that an open convention would destroy our
"model and modern constitution”™ and the public is urged to vote no,
and thus the people are persistently denied a voice in "their"”

constitution.

Many other states allow constitutional amendment by
initiative, with generally laudable results. Alaska would do well
to follow their example, and give Alaskans another avenue of

to their constitution.



A BRIEF SECTIONAL ANALYSIS

HJR 10 - "Proposing amendments to the Consititution of the
State of Alaska authorizing the use of the
initiative to amend the Constitution of the State
of Alaska."

Section 1 adds constitutional amendments to that section of
the constitution that allows for the wuse of initiative and
referendum.

Section 2 adds constitutional amendments to the section that
proscribes the application process. This section also contains a
grammatical change to existing wording.

Section 3 adds constitutional amendments to the section that
proscribes how the election for initiatives is to be held, and that
voids an initiative petition if the legislature enacts substantial —
ly the same constitutional amendment.

Section 4 adds Jlanguage that proscribes how the 1initiated
amendment 1is adopted into the constitution. This section makes
such an amendment effective 30 days after the election is

certified.

Section 5 adds a sentence to Article X111, allowing amendments
to the constitution to be proposed by initiative.

Section 6 provides the mechanism to put before the voters in
the next general election the amendment proposed in this

resolution.



FISCAL NOTE

STATE OF ALASKA BELL NO. HIR
1991 LEGISLATIVE SESSION
Revision Date: Department Affected: Department of Law
Title: -Authorizing the use of the BRU: Legal Services
initiative to amend the Constitution.. Component: Operations

Sponsor: Representative Martin

Requestor: House State Affairs COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0-
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:
FULL-TIME -0- -0- -0- -0- a0 -0-

PART-TIME
TEMPORARY

Estimate of current year impact:,

ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

RicLJI »
Prepared By: Richard |. Pegues, Director Phone: 465-3672

Division: Administrative r5frgviceA / r7 /" / Date: February 13. 1>91

Approve by Commissioner: Charles E. Cole, Attqrney General

Agency: Department of Lav Date: February 13, 1991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HJR 10

House Joint Resolution No. 10 proposes an amendment to the state®s
constitution that would permit the people to propose and enact constitutional
amendments through the initiative process. Currently, an amendment to the
constitution must be proposed by two-thirds of each house of the legislature
before it can be considered by the voters at a general election. The proposed
amendment would permit use of an application with one hundred qualified voters
as sponsors to initiate a constitutional amendment proposal. And, after
certification by the lieutenant governor, a petition signed by qualified voters,
equal in number to ten percent of those who voted in the preceding general
election and resided in at least two-thirds of the state®"s election districts,
would be required to place the proposition on the statewide ballot. This method
is identical to the process required for proposing and adopting or rejecting a

law by initiative.

Adoption of HJR 10, which would place this proposal on the ballot at
the next general election, will not have a fiscal impact on the Department of

Lav.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HJR 10
1901 LEGISLATIVE SESSION
Revision Dale 01/29/91 Department Affected: Office of the Governor - Election
Title: Amend to Const.-Authorize usp BRU: . Election?
Init.to amend Component: H - Primary and General Elections
Iponsor: Representative Martin--——
equestor:  State Affairs COMPONENT SERIAL NO. 0 o)

Expenditures/Revenues: (Thousands of Dollars)
OPERATING Fy 92 FY 93 FY 94 FY 95 FY 96 KY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 2.2*
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEOUS
TOTAL OPERATING 2.2%

CAPITAL

REVENUE

FUNDING: (Thousands ol Dollars)

GENERAL FUND 2.2%
FEDERAL FUNDS

OTHER

TOTAL 2.2%

POSITIONS:

FULL-TIME t.
PART-TIME
TEMPORARY

Estimate of current year impact: -0-

ANALYSIS: (Attach a separate page if necessary.) * This figure covers cost of inclusion of info
mation about this issue in the Official Election Pamphlet as required by AS 15.58, and
programming for DataVote counting of votes cast on this measure. However, only 4
measures can be printed on a single ballot card. Should this measure require printing
an additional ballot card, the fiscal impact would be: 53.4.

Prepared By: /Linda Edgeworth. Information OfFlrer Phone: 4fili-/»fil 1
Division: J Division of Elections Da|0: 01/29/91

Approved by Commissioner:
Agency: Division of Elections Date: 2 f J/

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of L



Stale

Arliona.......

Arkinui..

California.......

Colorado...

Florida ...

Minolta)....

MauacbuselUfb)......

Michigan

MIiSSOUTT ..

£ I) Only Article 1V, The Legislature, may be amended by initiative
(b) Before being submitted to the electorate for ratification, initiative JoPnt sessmny

Table 1.3

Number of mgnatures Tequired
on initiative petition

131t of total votes cast for all candidates for governor at
last election.

10ft of voters for governor at last election.

8ft of total voters for all candidates for governor at last
election.

5ft of total Ieﬂal \(otes for all candidates for secretary of
state at last general election.

8ft of totﬁl

otes cast in Ihe stnte in the last election for
presidentia

glectors.

81t of total votes cast for candidates for governor at last
election.

biennial

3ft of total votes cast for governor at pr dm
voters).

state election (not less than 23,000 qualitie

ngg*l (% total voters for all candidates at last gubernatorial

8t of legal voters for all candidates for governor at last
election.

10ft of ftquallfled %Iectors the number of Q%lahfled electors
etermined Ynumbero votes cast for governor In
precedmg general efection

10ft of total votes for governor at last election.

10ft of voters who voted in entire state in last general
election.

4t of population of the state.

101t ?f total number of electors who voted for governor in
last election.

%Sft ?f Iegal voﬁers for state office receiving highest num-
er ot voters at last general state election.

8ft of total votes for all cand|(1ates f? overnor at last
election at which governor was elected for four-year term.

10ft of total votes for governor in last election.

18 The Book of the States 1988-89

islature by not le

Distribution of
signatures

None specified.

Must include 5ft of vot-
ers for %ovemor in each
f 13 colnties

None specified.

None specified.

8ft of rtop(?vo;es cast in
each of 1/2 of
gressional districts.

None specified.

No more than 1/4 from
any one county.

None specified.

The 8ft must be in each
of 213 o

sional dlstncts in" the
state.

The 10ft to include. a
least 10ft of qualified
eIFctorf In each of 2/5

the legislative districts.

The 10ft must include

5ft in each of 2/5 of
the counties.

10ft of total voters who

v?td in each of 75it
Ihe counties.

None specified.

At least 5ft of qualified

eIFctors in each of 1/2
counties in the state.

None specified.
None specified.

None specified.

the con-

the congres-

CONSTITUTIONAL AMENDMENT PROCEDURE: BY INITIATIVE
Constitutional Provisions

Referendum
vole

Ma*ority vote on amend-
ent.

Mar'%ority vote on amend-
ent.

Ma"kority vote on amend-
ment.
Ma{%ority vote on amend-
ment.

MarLority vote on amend-
ment.

njorlty votin m elec-
35 voting on
amen dment.

MEHOMK vote on amend-
ment which must be 307t
of total ballots cast at
election.

MaAonty vote on amend-
ment.

Ma%ority vote on amend-
ment.
Mar'gority vote on amend-
ment.

Maﬁorlty vote on amend-

met which must be at

%ast 351t of total vote at
e election.

Maﬁorlty vote on amend-

ment I two, consecutive

general elections.

Maerrlty vote on amend-
ment.

Ma['Aority vote on amend-
ment.

Maljwority vote on amend-
ment.
Mar'gority vote on amend-
ment.

Ma{;ority vote on amend-
ent

measures must be aEProved at_two sesslons of a suc?esslvely elected
ss than one-fourth of all members elected, Silting in



CONSTITUTIONAL AMENDMENTS APPEARING ON

THE BALLOT IN ALASKA

August 23, 1966
SJR 1 - Residence Requirement
to Vote for President

August 27, 1968

HJR 74 - Judicial Qualifications,

Commission and Remedial Powers

August 27, 1968
Compensation of Judicial
Qualification Commission

August 25, 1970
Establishing Voting Age
at 18 years

August 25, 1970
English Eliminated as Requisite
for Voting

August 25, 1970
Secretary of State Designated
Lieutenant Governor

August 25, 1970
Chief Justice Election by
Supreme Court

August 25, 1970
Term of Office for Judicial
System Administrator

August 22, 1972
Residency Requirement for Voting

August 22, 1972
Prohibition of Sexual
Discrimination

August 22, 1972
Right of Privacy

August 22, 1972
Borough Assemblies

August 22, 1972
Limited Entry Fisheries

August 27, 1974
Time of Vocing on
Constitutional Amendments

For

36,667

32,481

27,156

36,590

34,079

46,102

44,055

43,462

31,130

43,281

45,539

30,132

39,837

56,017

Against

12,383

12,823

17,467

31,216

32,578

18,781

19,583

18,651

20,745

10,278

7,303

19,354

10,761

20,403



Noy ember 2 197% .
e Selec

oW

November 2, 1976 _
Action on Veto of Bills

November 2, 1976

ermanent _Fund From Non-Renewable

esource Revenue

November 2, 1976
mlantrg bon and Review of
State Isposals

November 2, 1976

Direct Financial Aid toStudents

November 7, 1978
Powers of Legislative Interim
Committees
0

Novembe[ 19
i ative Annulment of
eau ations

November 4. 1980

Disqualification of Legislators

November 4, 1980

nterim and Special Legislative

ommittees

November4 1980
Ppomt ent and Confirmation
Members

November 2, 1982
Veterans' Housing Bonding

Authority

Nogﬁmbeészml %%nmissmn on
Jua glal Qualifications

Novembgrz 1982
Amendment Limiting Inceases
Appropriations

For

ital Si lon_Ballot Measure
arson alie ,
%()oHnt Yenlo ié%

11,829

15,588

46,652
54,636

48,078

58,808
47,054

41,868

56,316

111,460

123,172

110,669

Against

39,980
38,518

64,744
64,211

68,403

32,010
99,705

102,270
90,506
69,497

53,424

71,531
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Source: The Initiative and Referendum: A Study and Evaluation of Direct Legislatioi

Hk\[? 7

Rep. Terry Martin
P. O. Bx
Juneau, AK 99811

Presented as a working paper to the California Roundtable
November* 1981 by Dr. Alfred Balitzer

CHAPTER n
THE THEORY OF DIRECT LEGISLATION REVIEWED AND CRITIQUED

With the increasing use of direct legislation in both statutory and constitu—
tional matters, 1t i well to examine the theory behind such legislation- the
underlying assumptions of the advocates of the initiative and referendum.

A short review of the philosophy of governmental "reformI will assist in
comprehending of the impulse behind direct legislation. Our system of government,
it is said, isunresponsive to the needs of the people. The distance between elected
representatives and electors is too great. Moreover, between the voters and the
representatives are many intervening structures— including corporations, political
parties, and political machines- that act as "special interests” and unduly influence
the governors to the detriment of the governed. Too often, special interests
constitute well-organized and well-financed elites whose agents are able to corrupt
legislators. The laws made by corrupt public officials lack legitimacy in the eyes of
the people, so that the people become alienated from their government.

The initiative and referendum, on the other hand, close the gap between the
people and their government, circumvent the power of special interests, encourage
representatives to be honest and attentive (because the threat of the initiative
process Is always present), and provide the ultimate degree of democratic legiti—
macy for laws and political decisions. Governor Hiram Johnson of California, in the
midst of the battle over adoption of the initiative and referendum in his state,
expressed the Progressive position, saying: “There are two kinds cf government,
government in secret, the spring of which no man knows, and government in the
open-government that takes into confidence all the people of all the state all the
time."

It would be grossly inaccurate to assume that the Progressive champions of



direct legislation were only reacting to the power of money in politics. It is true

that their ire was raised in part by their perception of special-interest money and its

ill effects on the political system; underlying this perception, however, was their
peculiar view of the relationship between democracy and egalitarianism. They drew
their political philsophy of participatory and egalitarian democracy from many
sources, including elements of the American religious tradition, experiments with
utopian communities, the popular utopian literature, the works of the French
philosopher Jean Jacques Rosseau and the German Karl Marx, the budding industrial
labor movements, and the ideas of America’s small but articulate Socialist Party.
Indeed, the Progressives believed that their political philosophy represented a
furthering of the American political tradition which was, from its inception, devoted
to the equal rights of all men.

In fact, the Progressive belief in the equality of all men led to their insistence
on direct democracy and to their implicit distrust of representative government.
Their views, expressed early in the twentieth century, represented the continuation
of a debate that was first heard in the eighteenth, between the advocates of the new
Constitution and those who had opposed it. During the debates between the
Federalists and the anti-Federalists, the latter offered the opinion that popular
government is only secure in a small country where the people can meet to
administer government directly. Many anti-Federaiists believed that a scheme of
representative government, necessary in a large country, was subversive of the
principle of popular government, and held the seed of despotism. Although the
advocates of the Constitution won the day, the arguments of the anti-Federalists
faintly persisted down through the decades, from time to time growing more
influential when taken up by able leaders battling for a good cause.

Underlying the reformist philsophy of the Progressives was a sentimental and

romantic vision of the democratic citizen. According to the historian Richard
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Hofstadter:
At the core of their conception of politics was a figure quite as old-
fashioned as the figu e of the little competitive entrepreneur who
represented the most commonly accepted economic ideal. This old-
fashioned character was the Man of Good Will, the same innocent,
bewildered, bespectacled, and mustached figure we see in the cartoons
today labeled John Q. Public.... In a great deal of Progressive thinking

the Man of Good Will was abstracted from association with positive

interests; his chief interests were negative. He needed to be protected

from unjust taxation, spared the high cost of living, relieved of the

exactions of the monopolies and the grafting of the bosses.... The

problem was to devise such governmental machinery which would em-
power him to rule. Since he was dissociated from all special interests

and biases and had nothing but the common weal at heart, he would rule

well. He would act and think as a public-spirited individual, unlike all

the groups of vested interests that were ready to prey on him.

According to this view, such democratic citizens, when left to their own devices,
would freely meet, deliberate, and arrive at decisions that furthered the best
interests of society as a whole. However, when confronted by well-organized and
well-financed elites, the noble citizen would withdraw from public participation,
leaving the government to the oligarchs; alienated himself, he would deny to the
democracy its most valuable assets—his public spiritedness and innate good sense.
At the heart of the Progressive reform philosophy, then, was a desire to elevate this
mythical model citizen to power.

Of course, public spiritedness and innate good sense may not be sufficient to
guide society in an age of technological progress and industrial expansion.
According to Progressive thought, the social and economic problems that arise as a
result of these forces are too complex for sensible but simple men. Thus,
communities of democratic citizens need the expertise of professional and technical
advisers—specialists who are devoted to sharing their special knowledge of social
structure, economics, government, management, and physical science. It is no
wonder that so many leaders of the Progressive movement were middle-class

technocrats, managers, lawyers, journalists, and other professionals whose educa-

tional attainments and general background prepared them to lead the movement.



Indeed, they elected themselves a President of the United States—Woodrow Wilson,

formerly the president of Princeton University.

The Progressives in general believed strongly in the virtues of enlightened
public discussion. They advocated the creation of public forums for the discussion
of topics of the day. These forums, they thought, would create a clirr ite conducive
to honesty in government. The Progressives also tried to establish civic and
fraternal clubs of bankers, businessmen, lawyers, and others who would devote their
energies to informing the public about corruption and about proposed reforms in
government and elsewhere. These self-appointed elites, once organized, encouraged
government officials to address the people both directly and through the press—all
in the hope that a better-informed people would be better able to affect their
government in a positive fashion.

The union of sentimental, democratic idealism with a faith in professionalism
and technical expertise generally suggests the intellectual character of the Progres-
sives. This union also suggests the ultimate aspirations for society of those who
advocated the initiative and the referendum. In its prime, Progressivism repre-
sented a great movement for the creation of "apolitical politics."

Although the initiative and referendum are supposedly intended to defend the
rights of the people, they represent a significant departure from the American
political tradition as it relates to representative government. While they were first
designed as corrections to misuses of power in the representative system, it is now
claimed by some that the initiative and referendum threaten the procedural
safeguards of the legislative process under the representative system. "Without
these safeguards the rights of minorities, and civil liberties generally, are acutely
vulnerable to oppression by an aronymous majority of voters." In today's political
environment, marked by extensive media influence and by a substantial degree of

political polarization, the danger increases.



The danger posed to minority rights and civil liberties by direct popular rule
was a subject on which the American Founders spoke and wrote at length. The
Founding Fathers recognized that direct democracy posed a profound threat to
individual rights and liberty. Not only the Federalist Papers, but the records of the
Federal Constitutional Convention, show that the Constitution was designed to
provide a system of government that would prevent either a tyranny of the majority
or a tyranny of the few. James Madison described the danger as one of "faction,"” as
he warned against the power of a majority or a minority of the population "united
and actuated by some common impulse of passion, or of interest, adverse to the
righ .s of other citizens, or to the permanent and aggregate interest of the
community."

History had taught Madison that factionalism was the undoing of all previous
experiments in popular government.

If a faction consists of less than a majority, relief is supplied by the

republican principle, which enables the majority to defeat its sinister

views by regular vote: It may clog the administration, it may convulse

the society; but it will be unable to execute and mask its violence under

the forms of the Constitution. When a majority is included in a faction,

the form of popular government on the other hand enables it to sacrifice

to its ruling passion or interest, both the public good and the rights of

other citizens. To secure danger of such a faction, and at the same time

to preserve the spirit and the form of popular government, is then the

great object to which our enquiries are directed: Let me add that it is

the great desideratum, by which alone this form of government can be

rescued from the opprobrium under which it has so long labored, and be

recommended to the esteem and adoption of mankind.

The history of popular rule, from ancient Greece to Rome to the city-states of
Renaissance Italy, offered numerous examples of turmoil, anarchy, and finally
tyranny. In sum, the history of free government until the American experiment was
a sordid and unhappy one. Direct democracy, Madison believed, only exacerbated
the problem of faction. On the other hand, he thought a representative government

promised a remedy for the illness. Madison was keenly aware that the attempt to

create a union of the states under a republican constitution was an action



unprecedented in modern history. Boldly, Madison urged Americans to undertake

the Herculean effort to rescue the reputation of popular government by creating
political structures that would secure and preserve both majority rule and minority
rights.

Although the danger of factionalism was manifest, Madison did not seek to
extirpate factions from society. Faction, he held, was "sown in the nature of man";
any effort to extirpate it would require a tyranny sufficient to destroy all liberty.
Madison and his fellow Federalists did not pretend to possess a "final solution™ for
the chief problem of democracy. Rather, as Alexander Hamilton said: "We are now
forming a republican government. Real liberty is neither found in despotism or the
extremes of democracy, but in moderate governments."

The effort to create moderate government culminated in the establishment of
representative government—a {smepblic  Direct demociacy was avoided partly
because it exacerbated the tensions between factions by pitting one group of
citizens against another in an open, public forum. This inevitably led to "confronta-
tional™ politics. If one group of citizens proved to be a majority, it would act for its
own sake, disregarding the rights of the minority. Minorities, by contrast, would
seek to compel the whole of society to support their special interests. The New
England town meeting was no model of popular government, as far as Madison was
concerned. Rather, popular government was best when the sphere of territory
subject to popular government was enlarged. This necessitated a scheme of
representation, and also enlarged the number of interests competing for the public's
support.

The other point of difference is, the greater number of citizens and

extent of territory which may be brought within the compass of

Republican, than of Democratic Government; and it is this circumstance

principally which renders factious combinations less to be dreaded in the

former, than in the latter. The smaller the society, the fewer probably

will be the distinct parties and interests composing it; the fewer the

discinct parties and interests, the more frequently will a majority be
found of the same party; and the smaller the number of individuals

- 14 -



composing a majority; and the smaller the compass within which they are
placed, the more easily will they concert and execute their plans of
oppression. Extend the sphere, and you take in a greater variety of

parties and interests; you make it less probable that a majority of the
whole will have a common motive to invade the rights of other citizens;

or if such a common motive exists, it will be more difficult for all who

feel it to discover their own strength, and to act in unison with each

other.

Msdison expected that a "multiplicity of interests” would provide for political
freedom in America, just as the multiplicity of sects provided for religious freedom.
A multiplicity of interests would force each interest* to moderate its view?, as it
sought, through compromise, to satisfy its desires in the legislative process.
Representative government, in short, allowed for consideration of a great many
interests in the lawmaking process, whereas direct or "pure” democracy allowed a
bare majority to set the rules for society.

What Madison was saying, in effect, was that direct democracy, including the
rule of the people as lawmakers, hold no answer to the problem of special interest.
Rather, he believed that the solution to the problem of special interest lay in
creating those circumstances—geographic, cultural, economic, and political—that
would allow for the development of a multiplicity of interests, and for their
subsequent competition through the vehicle of representative government. Madison-
ian theory, applied to the realities of today's politics, raises troubling questions
about the initiative and referendum.

The issue is clearly joined by Justice Hugo Black's often-quoted statement
regarding referenda: "Provisions for referendums demonstrate devotion to democ-
racy, not to bias, discrimination or prejudice.” Setting aside the fact that a
successful referendum or initiative campaign represents an unadulterated victory
for the larger part of the electorate over the lesser part, it should be pointed out
that, in California at least, referenda and initiatives have been used most frequently

by special interest groups seeking to influence "life styles" and to legislate morality.

Throughout the 1960's, when racial tension was especially high, local and statewide



direct legislation was used, according to many commentators, to maintain segre-

gated neighborhoods. These same commentators point to the use of direct

legislation to continue patterns of racial segregation in public schools. Likewise,
initiatives have been used to try to limit the employment opportunities a*
homosexuals in education. Popular measures aimed at homosexuals possess the same
"moral tone" as initiatives of an earlier period that sought to restrict drinking and
gambling.

Madison feared the direct injection of religious and moral issues into the
political process. These are the most inflammatory kinds of issues, sharply dividing
society, and sometimes creating a "civil war"-like atmosphere. They are the kinds
of issues that dominated European politics throughout the Middle Ages, producing
zealots for political leaders and subjecting whole societies to the rule of organized
elites. Although Madison strongly believed in the need for moral and religious
principles among democratic peoples, he felt that the development and inculcation
of these principles was best left to men in their private capacities as educators,
religious leaders, and molders of public opinion. The American Founders consciously
rejected the medieval approach to politics, seeing in the distinction between state
and moral order, and in the processes of representative government, the guarantee
of the civil liberties of all men.

While initiatives and referenda have often had a negative impact on racial and
ethnic minorities, it is also true that these devices have often adversely affected
the business community. The initiative has been particularly popular among a
coalition of special-interest groups, including consumer advocates, environmen-
talists, educators, and some lawyers, who see business—especially "corporate
America"—as the single greatest impediment to a better "life style"™ for the
American people. This coalition, which one critic has termed the coalition of the

"utopian coercives," has, in the name of a moral vision, sought to curtial "business as
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usual." Their antagonism is most often aimed at the "private sector" and at the

"profit motive," which they see as corrupting forces that threaten to destroy basic

human values. When the "utopian coercives" speak politically, it is usually against
the influence of corporations. Opposing private profits with moral values, they seek
to involve the people directly. They tend to reject the representative system,
because too often they see their designs frustrated by the compromises that are a
necessary part of representative government.

This special-interest coalition also possesses a class bias and seeks to promote
a class interest. For example, environmentalists tend to consider environmental
guality more important than the production of energy; many also appear more
sensitive to the quality of animal life than to the quality of human life (understood
in terms of jobs and economic well-being). The environmentalist can usually afford
the luxury of his position, but what then becomes of the economic rights of the poor,
of disadvantaged racial minorities, and of the business community? By their very
nature, initiatives and referenda can seldom balance moral principles and class
interests in the same way as a legislative act may balance such principles and
interests. Not only is direct legislation absolute, but as with direct or pure
democracy itself, it is insensitive to the issues and differences separating economic
classes and moral perspectives. Rather than producing reconciliation and consensus,
an initiative often hardens class differences. The sophisticated politics that bridges
class interests for the sake of the commonweal is sometimes totally absent in the
politics of the initiative and referendum.

The foregoing argument is not intended to suggest that initiatives and
referenda do not often carry with them a subtle "hidden agenda." For example,
Blacks are often disliked by lower-class whites who feel their economic security
threatened by the prospect of Black advancement. It has been noted, also, that

many of those who seek to prevent the further development of natural resources and



productive capacity, in order to protect a particular "life style," do so out of base
motives. As one observer has stated: "It is clear ... that direct legislation is used
effectively by residents of homogenous middle-class communities to prevent un-
wanted development—especially development that portends increased size or
heterogeneity of population.” The argument was stated differently by another
observer: "Comparison of the voters and nonvoters confirms that direct democracy
also has a distinct social bias. Because of low turnouts, local referenda are likely to
have more class bias than major elections."

The popularity of the initiative and referendum among those who seek to
legislate "life styles"™ and morality is no accident. Not only is an initiative or a
referendum an absolute measure—requiring in California only a simple majority of
the votes for passage—but once it becomes law, it is very difficult to repeal.
Opposition by the legislature to a successful measure, for example, is tantamount to
opposing majority rule and "the will of the people.” Generally, the legislative
process, filtering legislation through committees and other mechanisms that encour-
age deliberation and compromise, tends to produce laws that are less stringent and
less likely than direct legislation to impede individual choice. The legislative
process usually requires more than a mere numerical majority of the representatives
in order to produce legislation as restrictive and severe as that which can come
from the initiative and referendum.

James Madison believed that irresponsible majorities would be controlled by
the legislative process as established under a representative form of gov-:...,iment. In
a legislature, numerical support for a proposal can be roughly determined in advance
of a formal vote, as can the comparative strength of various competing interests. A
representative must determine what a given measure means to his constituency in
terms of the votes he might win or lose in the next election. The voter in the

initiative process does not have to make such a judgment.
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One may argue that the media and public debate are the only checks on the
initiative process, and, indeed, are the only real checks left against unjust measures.
This may be true enough—but it is also true that public debate is especially
effective in a representative system. Representative government enlarges and
refines public discussion through such devices as committee hearings and other
public hearings, the testimony of expert witnesses and interested parties, the
production of studies by government and private agencies, and the "give and take" of
legislators in debate as they express differing views and partisan opinions. Such
processes and devices regularly attract the attention of the media, giving any
particular measure greater exposure than it might receive as a statewide ballot
proposition (except in the case of an occasional "Proposition 13"). In fact, the
ambiguity of many initiatives, the "hidden agendas" that underlay them, the
technical nature and wording of some propositions, the extraordinary length of many
ballots, and the widespread lack of interest in off-year elections, often discourage
public debate, not to mention media coverage of the issues and personalities
involved in an initiative campaign.

The problem, then, persists: How does the American body politic protect
itself against irresponsible initiatives and referenda? The use of the initiative and
referendum to legislate "life styles” and morality promises to grow more widespread
in the decade of the 1980's. Supporters of the "Moral Majority," of the "Right to
Life" and of environmental causes--including opponents of nuclear power and of
economic growth and development—will continue to create a circus-like atmosphere
in the political arena. The initiative and referendum are not now, and will not
become, the exclusive tools of the "right" or the "left," of conservatives, liberals,
radicals, or reactionaries. From Jerry Fahvell to Tom Hayden, initiatives and
referenda are contemplated as instruments for purifying private and public life.

Given the expanded use of the initiative and referendum that is almost certain to
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take place in the future, how are the interests of majorities and minorities to be
protected against unwise, selfish, irresponsible, or unjust pieces of direct legis-
lation?

The Madisonian concern with the problems of direct democracy reminds us
that any effort to improve the processes of direct legislation must focus attention
on the questions of majority rule and minority rights. Because there are no standing
or permanent majorities in American politics, initiatives and referenda can become
the instruments of special interests on both the "right" and the "left." On the other
hand, there are permanent rights in this country, promised to all Americans by the
Declaration of Independence, the Constitution, the Bill of Rights, and by subsequent
Constitutional Amendments. Thus, in considering the present standing of the
initiative and referendum, and their possible future improvement, it is necessary to
set aside partisan and class interests in favor of attention to those structures that,
in providing for majority rule, also protect the rights of individuals and minorities.

If improvements are to be contemplated in the process of direct legislation,
they should begin by making possible a clearer expression of the will of the majority.
For example, efforts should be made to distinguisn more clearly between measures
promoted by special interests and elite organizations and measures that are
genuinely popular. This can be accomplished bv changing in the way that direct
legislation reaches the ballot. Such change may also give greater protection to
minority rights. Specific suggestions for change, and possible alternate approaches
to direct legislation, will be discussed in a later chapter. These discussions will
focus on what may be the most important question in American politics: how to
truly determine and implement the will of the majority while protecting the rights

of the individual and the minority.
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"A CALL FOR CONVENTION"

By: Representative Terry Martin
April 26, 1991

A patriotic Alaskan 1is not one who is willing to give up his
freedoms which were expounded, and guaranteed in the Declaration
of Independence, and 1in the U.S. Constitution of 1789. In 1992,
the people of Alaska will have an opportunity to call for a
constitutional convention to make changes in the Alaska
constitution that will return power to the people.

In 1790, Supreme Court Justice (and convention delegate) James
Wilson observed that the Constitution "is clay in the hands of a
potter [the people]; they have the right to mold, to preserve, to
improve, to refine, and to furnish it as they please." Should a
convention be called to solve the problems we have that make the
citizens of Alaska less than equal to citizens of other states?

I find myself as the revolutionist Tom Paine did in 1776,
offering a few remarks on a much boasted constitution. Mr. Paine,

was of course speaking on the constitution of England, while 1

speak on the <constitution of Alaska. Some of his remarks in
reference to England®s constitution: "That it was noble for the
dark and slavish times in which it was erected 1is granted. When

the world was overrun with tyranny the least remove therefrom was
a glorious rescue. But that it 1is imperfect, subject to

convulsions, and incapable of producing what it seems to promise,

is easily demonstrated."



As America began 1it"s third century under a constitution,
Alaska completed it"s third decade. The idea of this book 1is to
stimulate Alaskans 1in making a living, viable constitution. One
that will enhance the natural freedoms of a people and their
society by design, rather than be constrained by default 1in not
reevaluating the documents we live under.

Over the years of experience, as we matured as an independent
state, we have heard that changes are needed 1in our constitution.
Other*s have voiced a fear of change that a constitutional
convention might bring forth. The state constitution has been
amended 21 times. However, all past Legislatures have refused to
address the major constitutional issues and concerns of the people.
Major issues are direct iniatives, voting on taxes, election of
judges, reapportionment on bases of one person one vote.

The measurement of our maturity 1is our capacity to change.
How flexible are we today to accept the needed changes? Many have
the voices for change been throughout the years, as well as today.
Do we have the capacity to change, knowing full well that the only
certain thing in 1life and society 1is a continuous series of
changes, static or otherwise.

Over the decades, citizens throughout Alaska have seen their
rights of what they believed was a free society eroding at an

alarming rate.



As one reviews the Alaska Constitution, it 1is apparent that the
seeds of the erosion were embedded during the constitutional
convention of 1955-56.

During my experience as a legislator, |1 have become more and
more concerned about the lack of knowledge that Alaskans, including
myself possess concerning the Constitution of the United States.
Even more important, 1is what little knowledge many have of their
state®™s constitution. I believe that this allows for more
prohibitions to individual freedoms, than the 1lack of knowledge
about the federal constitution. Everyone seems to know about
politics, but few seem to know what we are always fighting about.

With all do respect to the framers of the Alaska Constitution,
many who have evaluated the <constitution, has experienced the
limitation of direct 1involvement 1in the government of their
affairs. They know that it could be made better for future
generations, and improve participation in a representative

democracy by the limiting control of government over their lives.

President George Washington once observed: "Government is not
reason, it is not eloquence - it is force! Like fire, it 1is a
dangerous servant and a fearful master."” Thomas Jefferson advised:

"In questions of power, then let no more be heard of confidence 1in

man, but bind him down from mischief by the <chains of the

constitution."



Alexander Hamilton warned 1in Essay 25 of The Federalist Papers,
that "it is a truth, which the experience of ages has attested that
the people are always most in danger when the means of injuring
their rights are in the possession of those of whom they entertain
the least suspicions.”

Citizens who need to renew their knowledge, or learn for the
first time of the great documents of our freedonm. The Magna Carta
1215 the English Bill of Rights, the Declaration of Independence,
the Constitution of the United States of America, the Bill of
Rights, and sixteen other amendments added over the Jlast two
hundred years. Compare these documents to that of Alaska“®s
Constitution. See if your presumed rights under the historical
documents have not been diminished under the much touted "modern
one." It is up to all of us to keep informed or lose what we take
for granted.

It would have been most beneficial had the delegates of
Alaska®s Constitutional Convention reviewed the motives of the
framers of the national constitution. Perhaps then, Alaskans today
would not be suffering losses citizens of other states are free to
enjoy. Two very basic questions to have asked would have been: 1In
whom did the American Founding Fathers place the ultimate
responsibility for the preservation of the freedoms of the people?

Are there governmental controls guaranteed in the U.s.

constitution?



From numerous articles printed over the years of debate, especially
the Federalist Papers, it is clear everything begins and ends with
full faith in "the people™. The entire structure of the American
government 1is designed to make elected and appointed officials
accountable to the people or the people®s representative. The
Founders exphasized repeatedly that they were depending upon the
people to keep informed and involved in order to preserve their
freedoms and to control government. As we prepare to celebrate
our thirty fifth anniversary, let us compare for the future.

Representative democracy has proven itself over the past
centuries to be the most beneficial system in which a society of
peaceful human beings can conduct relationships between
individuals, groups and ideologies. However in Alaska, many people
find usually through experience that our kind of democracy isn"t
all it"s cracked up to be. Often some old guards of our young
states"s constitution herald 1t to be a model that should be
untouchable. What kind of government does Alaska have? Do the
people have a democratic representative government or an oligarchy,
which 1s government by an exclusive few as a super powered
executive, prohibitive controlling Senators, and little dictators
or freedom obstructors in the House of Representatives.

In our review of \important documents 1in which we place our
confidence that insure our freedoms, it is worthy of one"s time to

consider and compare examples of the Soviet Union"s constitution.



Article 5 of the Soviet constitution guarantees freedom of speech,
freedom of the press, of assembly, meetings, street processions,
and demonstrations. That it not far from the First amendment of
the U.S. Constitution, and of the Declaration of Independence.
Other articles guarantee freedom of religion, freedonm of
conscience, and a whole host of other freedoms that are similar to
Alaska™s Article 1I.

However, there 1is also Soviet Article 39, which basically

states that the individual freedoms must not be to the detriment

to the interest of the State. It may surprise many in Alaska, that
there are similar limitations in our constitution . . . 1i.e. Art.
1 Sec. 19., and that all persons have corresponding obligations to
the people and to the State. The Soviet system clearly puts the

state Tfirst, while the Alaska constitution puts limitations on the
powers of the people for express purpose of a strong executive and
legislature from which it st as all power are derived.

We would be negligent to be satisfied with a mere celebration
of the past. Celebrations are also a time for examination - to
consider where we are now 1in the evolution of representative
democracy, what the future holds 1in store for us, and whether that

future will see the survival of Alaska in the great experiment of

equality and liberty.



Introductlon to the Concept

of Constitutional Review

We are all proud to be known as Alaskans, and | am fortunate
to have been elected to represent the people to help plan our
State"s bright future.

The Alaska Constitution, which I have sworn to uphold, marked
the beginning of a brand new state 33 years ago. I will uphold the
Constitution, but reserve my rights on behalf of the people to
advocate changes that are necessary to return the power back to the
people, which is guaranteed in the U.S. Constitution, and 1in
Article | of our Constitution.

"Model and modern®™, 1is a phrase that is often used to elevate
Alaska®s Constitution above other®"s. It really only serves to
intimidate the public into thinking we have something super sacred
which nevOr should be changed. Consider the remarks of Alexis de

Tocqueville, "A false notion which is clear and precise will always

have more power in the world than a true principle which is obscure

and involved".



In addition, Professor of Political Science Francis Canavan, states
"slogans are useful for rallying us to a cause, but they are no
substitute for thought. Sophists use them to keep wus fronm
thinking". These words are often wused to portray Alaska“a
Constitution to be even superior to the United States Constitution-
it certainly 1is not. Although, we have a vrelatively young
Constitution, it cannot be considered a model. Except perhaps as
a model for overbearing executive and legislative powers.

It certainly cannot be considered modern, for it is very much
outdated when compared to the freedoms and rights granted to the
citizens of other states. In certain matters, it is most
unenlightened.

Article 1 of our Constitution guarantees that "all persons
have a natural right to life . . .". Using the word "natural"™ is
unique to only Alaska. I often wonder why Alaska uses "natural™
proceeding the three basic rights of "life, liberty, and the
pursuit of happiness”. Recall that in the Declaration of
Independence our country®s founding fathers chose to use the phrase
"unalienable” to describe our rights. The Jlimitation of the
Alaskan term is most crucial when the right to life of the unborn
child is not protected.

Evaluate Article 1, Sec. 2, which states, "All political power

is inherent in the people.™



Compare this to Art. Xl Sec. 7, restrictions of initiatives and

referendums pertaining especially to "make or repel
appropriations.”™ Who has what powers?

The fear of renewed taxation is upon us all. A quick reading
of Art. IX Sec. 1 would 1lead one into false security without

reading the following sections of the Article.

Sec. 1 The power of taxation shall never be
surrendered. ) This power shall not be suspended or
contracted away, (?) except as provided in this article.

The emphasis of the underlined words and (?) are added for obvious
purposes. In a later chapter it will be easier to see what lies
in the way of any citizen or group of citizens who try to regain
their supposed power of Ilimiting or prohibiting taxation by the
legislature.

In considering the phrase ™"all powers are 1inherent in the
people™, evaluate why they are not allowed direct access to
changing the Constitution through the initiative process. The
right of changing the action of the Legislature through the
referendum is so restrictive, that it is impractical to implement.
Therefore, depriving the People of the ability to counter the
legislative process in a reasonable time frame. The legislative
pay raise 1is a good example of this problem. Limitations on
initiatives and referendum will also be discussed in detail 1in a

latter chapter.



For now be cautious when one speaks of the phrase "rights of
the people”™, to petition the government shall never be abridged as
guaranteed in section six of our declaration of rights. The people
of Alaska have been refused this right on a number of occasions.
In addition, most state constitutions allow their citizens to vote
on questions of legislatively enacted taxation. Ours does not give
that right to the people of Alaska. Don"t jump too quickly to say
they have the power of referendum, wuntil you evaluate the time
constraints.

The word "model™ is badly misused. For example, 1in 1955-56,
at the time of the Constitutional Convention, only twelve states
allowed for the election of the Attorney General. Today, forty
four states elect their Attorney General. We are really behind the
times in granting this power to the people.

You may have wondered why it seems that the voice of the
majority 1is not being heard and acted upon? Quite simply, the
majority of legislators are not elected by the majority of the
people. Thus, let"s look at the issue of reapportionment. The
U.S. Constitution and the U.S. Supreme Court have guaranteed equal
representation - one person, one vote.

When we review the history of the reapportionment boards
appointed by Alaska®"s Governors over the past thirty years, people

of all political persuasions agree the system should be changed.



Even the great liberal intellectuals of Harvard University, and
Common Cause agree that our process 1is outdated. AlIl six of this

state®s reapportionments have been successfully contested in State

Supreme Court. The Court has requested the Legislature to change
the constitution. Sadly, the Legislature refuses to act. If the
system totally fails to protect the rights of the people - then
what?

Since 1791 there have been only sixteen amendments to the U.S.
Constitution. There have already been twenty one amendments to
Alaska®s Constitution. Thus can we say it has withstood the
changes of society? No, it should be flexible enough to be amended
as the people advance in their concept of equality to all.

Allow me to conclude this thought with this most profound
statement by the major articulator of the U.S. Constitution, Mr.
Thomas Jefferson. "Some men look at constitutions with
sanctimonious reverance, and deem them Jlike the ark of the
covenant, too sacred to be touched. They ascribe to the men of the
preceding age a wisdom more than human, and suppose what they did
to be beyond amendment. I knew that age well; 1 belonged to it,

and labored with it...But I know also that laws and institutions

must go hand in hand with the progress of the human mind.



Fortunately, we Alaskans have inherited much of the good and
thoughtful works of America®s founding fathers. However, we are
also the wunwitting participants 1in one of the world®"s biggest
experiments 1in socialism, which we have inherited from Alaska®s
founding fathers and their advisors at the State Constitutional
Convention.

In Alaska, many people discover much to their frustration,
that democracy 1isn"t all it"s cracked up to be. Why 1is it that
Alaska, "the last frontier”, 1is less democratic than other states?
People come to Alaska expecting to find the freedom to go and do -
to confront nature and realize their dreams. This 1is Dbest
expressed by the shirts they wear claiming that "Alaska 1is what
America was". How rudely they are awakened when they find out they
are less free here, than where they orginally came from.

Perhaps a bit of historical perspective would be in order to
explain how we came to be in this unfortunate situation.

This area of the world we know as Alaska, has throughout
history been continuously controlled by foreign powers. First,
Imperial Russia exerted her influence for over 100 years,
protecting her lucrative fur industry. In addition, Great Britian
had strong ties thru the Hudson Bay Company. The Bostonians and
West Coast conglomerates 1introduced the American presence, and
finally the federal government of the United States. This was a

result of the purchase of Alaska, from Russia 1in 1867.



The compelling interests of each of those governments was
always something other than the well-being of the people living
here. Most frequently their interest was to extract one natural
resource or another; furs, gold, fish, timber, etc.. They kept the
locals under control to the e"rLent mmchan they would not become a
hindrance, and in extreme cases in servitude.

Not surprisingly, the need of the faraway government to

preserve order; over time developed into a strong paternalistic
relationship. It was evidenced by the close ties between the
government, represented by the appointed governor, and the people
who lived within the boundaries of the territory. Initially as an
American territory however, the military controlled everything that
happened in Alaska and this proved good. During the Russian
occupation, 1inhumane and cruel treatment of the aboriginal peoples
by the peredovshiks, fur hunters, traders, and the commercial
monopolies was often the case.
Therefore, in the 17th century Catherine 11, turned over to the
Russian Orthodox Church the special responsibility to maintain,
administer justice, provide an education, and restore civil human
treatment throughout the Russian colonies, Perhaps things
improved, but the paternal relationship did not change, and the
people™s opportunity for self-government did not materialize.

After the United States acquired Alaska, the paternalism of

Washington, D.C. steadily grew.



Until finally in 1959, the people of Alaska, frustrated by the
inaccessibility of the federal governemnt succeeded in establishing
themselves "as a State among equals”. Today we are well aware that
we were not successful in throwing off the yoke of the federal
government, and are feeling the dictates of Washington even more
acutely now than before. However, the relationship of paternalism
between Alaskans, and those who govern them survived, and the
institutions of our state government have been spawned by it. e
The framers of the Alaskan Constitution made little
compromises which they knew were contrary to the basic principle
of faith 1in thepeople oriented democracy, they accepted the

delusion that appointed government officials throughone person was

a better formof representative government and direct
accountability. Once you become the tyrant or dictator you need
no accountability. Today the Alaska Constitution persists in

denying us a truly democratic-republican government.

This 1is not to say that democracy 1is not alive in the Great
Land. In fact, we are most fortunate in many respects 1in being a
young state with unique circumstances and unusual characteristics.
Some of which make the political process more accessible. For
example, Alaska has a small population, so it is not unusual for
ordinary citizens to personally know their senators and

respresentatives.



It is not difficult for those who are interested, to really dig 1in
and evaluate those who are asking for their vote, to call them on
the telephone, or even to stop by their home for a visit. Another
advantage that Alaska has 1is its easy access to political office.
Because the political system is still 1in its formative years,
virtually anyone can run for office and win. There are few
effective political cliques in the way, and special interest groups
are not well organized as to present insurmountable impediments to
determined candidates.

Unfortunately, it is not possible to take full advantage of
the many positive aspects of our systenm, because the basic
instrument of our state government, the Alaska Constitution 1is
flawed. It is the document, along with the Statehood Act, that has
inherited the paternalism of a people not allowed their full
freedom, and has passed it on to the myriad statutes, regulations
and polictics adopted by state government over the past thirty
three years.

Perhaps, it would be worthwhile to note that there is nothing
wrong with protecting the people from too much democracy. As
stated above, the American system is that of a democratic republic,
where democracy is a mechanical means to an end, and the republican

protections of the constitution guard against the misuse of

democratic powers.





