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CONTINUATION of F ISC A L NOTE A N A LYSIS

For B i l l / R e s o l u t i o n  No. HB 74

T h i s  bill amends AS 15.58.030 by a dding a new subs ec t i o n  
that r e q u i r e s  that a candidate, or a person on behalf of a 
candidate, s u b m i t t i n g  m a t erial under AS 15.58.030, for inclusion in 
the s t ate's o f f icial e l e cti on pamphlet, shall swear that factual 
s t a t e m e n t s  c o n t a i n e d  in the m a t erial are true to the best of the 
c a n d i d a t e ' s  knowledge. The bill further pro vides that a cand i d a t e  
or p e r s o n  w h o  k n o w i n g l y  swears falsely is guilty of p e r j u r y  u nder 
AS 11.56.200, w h i c h  is a class B felony. A l t h o u g h  there have been 
a few inst ances in the r ecent past w h e r e  false infor mation was 
s u b m i t t e d  for inclusion in the elect i o n  pamphlet, their n u mber has 
been small and the D e p a r t m e n t  of Law does not th e r efore  e x p ect that 
this bill w i l l  cause a fiscal impact.

page 2 of 2



FISCAL NOTE

STATE OF ALASKA 
1991 LEGISLATIVE SESSION .

MILL NO. HB 74

novision D a l e : __________________________________________ ______ ____ ________ _ ________

Tillo: An Act requiring material inrlns- 13RIJ: Division of Elections

i
Dcparlmonl Alfcctod: Office of the Governor-Elcctlons

Ion in the elect, pnmnli.be cerf.ns i-nm Cotnponcn!: 
Sponsor: Representative Martin

Requestor: S tate Affairs__________ COMPONENT SER IA L NO.

Expenditures/Revenues: (Thousands ol Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY  96 FY  97

PERSONAL SERV ICES -0 - -0 - -0 - -0 - - 0 - - 0 -

TRAVEL -0 - -0 - _u. '0 -  : - 0 - -<)- . . .
CONTRACTUAL -0 - -0 - •u- ....... . -n - -()-
SUPPLIES -0 - -0 - . . - ( J - . -n - -Jlr. _____
EQUIPMENT - 0 - -0 - -0 - -n - -o - . . - 0 -

LAND & STRUCTURES -0 - - 0 - -0 - -0 - -V- ' ■ -0 -  . .

GRANTS. CLAIMS -0 - -0 - -0 - - 0 - -0 - - 0 -

MISCELLANEOUS -0 - -0 - -0 - - 0 - -n -

TOTAL OPERATING -0 - - 0 - -0 - - 0 - - IF ­ - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands ol Dollars)

G EN ERAL FUND -0 - -0 - -o- -u - - 0 -

FED ERAL FUNDS

OTHER

TOTAL - 0 - - 0 - - 0 - - 0 - -0 - - 0 -

POSITIONS:

FULL-TIME a

PART-TIM E

TEMPORARY

Estimate ol current year impact:. -0-

Prepared By: 

Division: _

Elizabeth Ziegler, Deputy Director 

Division of Elections

Phono: *65-4611

Lcgj lons___________    Dalo: /

Approved by Commissioner:

A g ency :________ P lv lg lp n .p l  E le c t  Iona Dale: Z L .

Distribution (by preparer): Lcgislalivo Tinanco. Leglslalivo Sponsor, I qucslor, OMB, & Impacled Agoncy(les).



f: -
, »

NAME:

B I O G R A P H I C A L  I N F O R M A T I O N  
F O R

O F F I C I A L  E L E C T I O N  P A M P H L E T

TERRY MARTIN P A R T Y  AFFILIATION:

RESIDENCE ADDRESS: 3960 Rcka Dr.-B6 OFFICE FILED FOR:
Anchorage, AK 9950*

ELECTION DISTRICT: 
Same as above (LETTER O R  N U M B E R )

MAILING ADDRESS:

HOUSE OF REPRESENTATIVES 

8F

REPUBLICAN

THIS SECTION M U S T  BE T Y P E W R I T T E N  A N D  M A Y  N O T  CONTAIN M O R E  T H A N  150 

W O R D S

D A T E  O F  BIRTH: 1 / 17/ 36 P L A C E  O F  BIRTH: BALTIMORE, MD.

N A M E  O F  SPOUSE: N/A

CHILDREN: (NAMES A N D  AGES) N/A

OCCUPATION: MEDICAL SUPPLIES SALES MANAGER

L E N G T H  O F  RESIDENCY IN ALASKA:

C O M M U N I T Y  

(EXAMPLE: C O R D O V A

Mt. View/Mu Idoon1.
2.
3.
4.
5.

EDUCATION:

-HIGH SCHOOL:

-TECHNICAL/
VOCATIONAL:

-COLLEGE/
UNIVERSITY:

D A T E S

1954-1956)

1965-1978

N A M E L O C A T I O N
D A T E S

A T T E N D E D
DEGREES/

CERTIFICATES

Baltimore Polytechnic

Tuberculosis Control-USPHS 
Venereal Disease Control-USPHS

University of Oklahoma B.A.- 6/63 
Cert. Tcacher-6/63

- P O S T G R A D U A T E : U.S. Communicable Disease Centcr-Atlonta Ga.
Physical Education - A.M.U.
Imco Services - Blowout Simulator System 

SlcJo of Alarlta 
RECEIVED

(SEE R E V E R S E )

j L:l i I )VJ7C

T.i'pulflnnrd |?mrnrr>nr



C A N D ID A T E ’S  N A M E  . T.em J ja r t l f l  E LE C T IO N  D IS T R IC T  8f '
B IO G R A P H IC A L  IN F O R M A T IO N  (C O N T IN U E D )

M ILITARY  SERV ICE :

BRANCH LENG TH  O F  SERV ICE  RANK AWARDS EARNED
U.S. Marines k yrs active; b yrs reserve.

POLITICAL AND G OV ERNM ENT  POSIT IONS :
President, Young Republicans - University of Oklahoma 
5 years - U.S. Public Health Service

BUSINESS AND PROFESS IONAL POSIT IONS:
5 yrs. Public Health Advisor
8 yrs. Executive Director Boys' Clubs of Alaska 
Member - American Surgical Trade Assoc.

SERV ICE ORGA N IZAT IO N (S ) M EM BERSH IP :
Founder:: Boys' Clubs of Alaska 
10 years Kiwanis Club of Anchorage 
5 years Race Marshal 1-Mayor's Marathon 
3 years Board of Directors-GirIs' Clubs of Alaska 
American Legion Baseball Director

OTHER O R G A N IZ A T IO N ^ ) M EM BERSH IP :
Pulsator's Running Club 
Road Runners of Alaska 
Coach-Snowshoe-Arctic Winter Games



C A N D I D A T E ' S  N A M E  T e r ry  M a r t in  E L E C T I O N  D I S T R I C T  8F

B I O G R A P H I C A L  I N F O R M A T I O N  ( C O N T I N U E D )

SPECIAL INTERESTS :
Winter sports, officiating at basketball and baseball.
Indoor sports arena for junior/senior high school track/field 
football programs and community usage.

O TH ER :

PLEASE COUNT AND TO TA L  NUM BER  OF WORDS USED : _________________________
INSTRUCTIONS:
#

No more than 150 words are permitted. (AS 15 .5 7 .0 2 0 ) Do not count printed headings such as 
“ political and government positions” . Each word that you type should be counted, including 
articles such as ‘the” , “ an” , "a ” .
A category (for example, military service) which is not completed will not be printed in the 
Election Pamphlet.
Please tally the number of words.

(SEE REVERSE )



C A N D ID A T E 'S  N A M E  Terry Hart In E LEC T IO N  D IS T R IC T  8F

S T A T E M E N T  O F  IN F O R M A T IO N  R E G A R D IN G  IS S U E S

Let's build Alaska; make it a groat State. With new positive thinking legislative 

leadership we can have busine s, union, education, and the State government working 

together so that all able bod.ed persons are off unemployment rolls and enjoying 

the fruits of their personal efforts. Terry Martin advocates: 1) Stop inflation 

every way possible, especially by decreasing government spending and allowing the 

working people more of their personal income for family needs. 2) Move the 

Capital as soon as possible. 3) As an elected official, to do what the voters 

want regardless of personal feelings. k) Jobs, jobs, jobs, for Alaskans by 

encouraging business in Alaska. 5) Land for the citizens of Alaska to homestead 

as our did our forefathers. 6) Court system which protects the public interest, 

not the criminal. 7) D-2 land bill in congress should be changed to benefit

(IF  A DD IT IONAL SPACE IS NEEDED , PLEASE SUBM IT THE REMAINDER OF YOUR  
STATEM ENT ON A N OTHER  SH EET .)

PLEASE COUNT AND T O TA L  N UM BER  OF WORDS USED : 200_____________________________

These are the biographical and information statements as I request them to be printed in the 
“ Election Pamphlet” ; however, I understand that these forms will be returned to me for final 
review prior to publication. T o the best o f my knowledge, these statements are true and correct. 
Enclosed i s  a check (o r  money o rde r) made out to  the S ta te  o f  Alaska in  the
amount o f  ____  f o r  the c o s t  o f  one page o f  spa™

(Signature o f  Candidate)

(N oj^fy Public'or Postmaster) 

Commission expires:
REM EM BER TO  ENCLOSE  A 1 x 5 PHOTOGRAPH!



Alaskans first. 8) Keep looking for gas and oil, continue the development 

of the fishing industry, encourage more mining. Resource development will 

Improve the quality of life in Alaska. 9) Allow the people to keep laws 

that will insure Alaska as a State of decency where we will be proud of the 

heritage we leave for generations to come.



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

December 13, 1984

MEMORANDUM

TO: Representative-Elect Katie Hurley

FROM: Heidi Borson Paine ^

Legislative Analyst

RE: Fair Campaign Practices Legislation

Research R e q uest 85-054

You requested information on state and federal legislation designed to 

prevent slanderous political campaigns. You also indicated specific 

interest in California fair campaign practices legislation. This memo­

randum presents an overview of federal and state statutes, as well as 

case laws which involve fair campaign practices. The conclusion of 

this memorandum discusses alternatives for Alaska.

To respond to this request, I contacted several national organizations 

including the National Conference of State Legislatures, Council of 

State Governments, Common Cause, and the American Bar Association. I 

also contacted the Federal Elections Commission and elections adminstra- 
tors in numerous states.

Federal Law

The Federal Election Campaign Act of 1971 (FECA) was the first major 

federal election reform law enacted since 1925. However, FECA regula­

tion of campaign speech is limited and the law only addresses the issue 

of slander indirectly. Title 2, Section 441d of the United States Code 

requires anyone paying for a political statement in a newspaper, other 

publication or on any broadcasting station to state the name of the p er­

son, committee or organization paying for the communication and whether 

or not the candidate authorized the communication. According to Todd 

Johnson of the Federal Election Commission, there are no other federal 

laws concerning fair campaign practices.

Case Law

Pouch Y, Slate Capiiol 
Juneau, Alaska 99811 

(907) 465-3991

The Fi r s t  A m e n d m e n t  of the U.S. Constitution guaran.ees the right to 

free political expression. The Fourteenth Amendment protects this right



Representative-Elect Hurley
December 13, 1984
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from a b r i d g m e n t  by state law. Because of these constitutional guaran­

tees, state laws regulating political campaigns, and especially cam­

paign speech, are subject to close scrutiny by the courts. Over the 

past 20 years, much case law has been developed to protect First Amend­

men t  rights in state political campaigns. Two of the most Important 

cases are New York Times v. Sullivan, 84 S.Ct. 710 (1964), and Vanasco 

v. S c h w a r t z , 410 F. Supp.~li7 (1975).

In New York Times v. S u l l i v a n , the U.S. Supreme Court established the 

"malice standard" by which the constitutionality of state laws regulat­

ing political campaign practices is judged. In its ruling, the court 

stated that:

The constitutional guarantee of freedom of speech and press prohib­

its a public official frcm recovering damages for a defamatory 

falsehood relating to his offical conduct unless he proves that 

the statement was made with "actual malice", that 1s, with know­

ledge that it w as false or with reckless disregard of whether it 

was false or n o t . . . 1

Furthermore, in explaining the New York Times' decision as it relates to 

campaign speech, the Supreme Court stated that the First Amendment "has 

its fullest and m o s t  urgent application in speech by candidates for 

public o f f i c e . " 2

In Vanasco v. S c h w a r t z , the U.S. Supreme Co u r t  ruled unconstitutional a 

mandatory New York Fair Campaign Code because of its "chilling effect" 
on free speech. The New York Fair Campaign Code prohibited the misrep­
resentation of a candidate's qualifications, position, or party a f f ilia­

tion and outlawed any attack on a candidate based on race, sex, religi­

ous affiliation, or ethnic background. The Supreme Court upheld a 

lower co u r t  ruling that state statutes concerning deceptive campaign 

speech m u s t  adhere to the malice standard established in New York Times 

v. Sullivan.

State Law

According to R o b e r t  Peck of the American Bar Association, few states 

have laws directly regulating the content of political speech because 

of the possibility of infringing upon Fi r s t  Amendment rights of free 

speech. He points o ut that political speech is the m o s t  well protected

*New York Times v. S u l l i v a n , 84 S.Ct. a t  710 (1964),

2Romig, Candice. "Fair Campaign Practices", State Legislative Report, 

Vol. 8, No. 4, April 1983.
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type of speech under the First Amendment of the Constitution. Mr. Peck 

contends that candidates in mos t  states rely on general statutes con­

cerning libel and slander for protection.

However, according to the National Conference of State Legislatures 

(NCSL), twenty states have statutes which address the use of deceptive 

speech in campaigns. Over half of the laws prohibit false statements 

made knowingly which challenge a candidate's character. For example, 

according to Montana Statute 13.35.234, it is unlawful to make or pub­

lish false statements about a candidate's character or morality or to 

knowingly misrepresent a candidate's voting record or positions on pub­

lic issues. According to Jack Lowe of the Montana Department of Elec­

tions, this is the first statute in Montana which addresses false state­

ments. He contends that the statute is rarely used because of the con­

stitutional questions involved.

Statutes in some states prohibit specific types of statements in cam­

paign speech. For example, Minnesota statutes prohibit erroneous state­

ments of party support. Ohio statutes also forbid false statements 

such as remarks a b o u t  an opposing candidate's incumbency, voting record, 
education, criminal and mental confinement record, and education.

I found that mos t  state statutes concerning campaign ethics focus on 

literature disclosure and campaign tactics. These statutes do not 

directly regulate the content of political speech, but may help to 
prevent slanderous or unfair campaigns. For example, twenty-three 

states have statutes which require all political advertisements to 

include the name of the sponsoring person or group. Seven other states, 

California, Florida, Maine, Michigan, Pennsylvania, Texas and West 

Virginia, require that an advertisement indicate whether it has been 

officially endorsed by a candidate.

Other state statutes which regulate campaign practices focus on politi­

cal espionage, undue influence of voters, and campaign "dirty" tricks. 

For example, Montana bans all political advertisements on election day 

in an e f f o r t  to prevent unfair tactics. New York law prohibits placing 

agents in campaign organizations, bribing an opponent's staff, and w i r e­

tapping. Other states prohibit theft of campaign materials.

Because of the protection given campaign practices under the First 

Amendment, enforcing statutes which regulate campaign practices is 

difficult. In m o s t  states, violations of campaign practices statutes 

are considered misdemeanors and are punished by a fine, imprisonment or 

both. Some states including Alabama, California, Kansas, Kentucky, 

Maryland, Minnesota, Montana, North Carolina, and Wisconsin also provide 

that a person convicted of a campaign violation is ineligible for 

public office for a specified period of time. In these states, a 

convicted elected official m u s t  resign.
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Furthermore, California  and Montana have Included voluntary campaign 
e th ics  codes In the ir  s t a tu te s .  These codes address malicious campaign 
speech and other unfair  p o l i t i c a l  p rac t ices .  Reportedly, when only one 
candidate 1n a race choses to sign the agreement, the opponent's refusal  
often becomes a major campaign Issue In these s ta te s .

California  Law

In June of 1984, the California  e lec to ra te  narrowly adopted Proposition 
20. This cons t i tu t iona l  amendment provides tha t  a person making l i ’ie l -  
ous or slanderous statements against  an opposing candidate shall resign 
the sea t  to which elected where jud ic ia l ly  found that:  1) the l ibe l  or 
slander was a major contributing cause in the defeat  of an opposing 
candidate; and 2) the statement was made with knowledge that 1t was 
false  or with reckless disregard of whether i t  was false  or t ru e .3

As you requested, I have attached copies of C a l i fo rn ia 's  voluntary code 
of campaign e th ic s .  Proposition 20, and the two b i l l s  proposed in the 
1983-1984 session of the California Legislature.  Assembly Bill 331 
would have added a pledge to the code of e th ic s  requiring the release 
of campaign-related advertisements to opponents 48 hours before dissemi­
nation. Assembly Bill  406 would have required candidates to sign a 
f a i r  campaign prac t ices  agreement to be e l ig ib le  to receive public 
campaign funds generated through tax re turns .  Neither b i l l  passed.

Alternatives for Alaska

Currently, p o l i t i c a l  candidates in /^aska are protected against  l i b e l ­
ous and slanderous campaigns under AS 15.56.010 (3). This s ta tu te  spe­
c i f i c a l l y  prohibits  the c i rcu la t ion  of fa lse  Information in a campaign. 
Knowingly c i rcu la t in g  false  information which could damage a candidate 's  
reputation i s  a c lass  A misdemeanor. Under AS 15.56.110, the e lect ion  
of a candidate to the State leg is la tu re  or municipal off ice  who know­
ingly committed a corrupt  campaign prac t ice  such as c ircula t ing false 
information 1s voidable. Alaska Statu tes a lso  require paid adver t ise ­
ments to be so marked and require the iden t i f ica t ion  of the party respon­
s ib le  for any campaign l i t e r a t u r e .  In addit ion,  AS 15.56.020-.035 
prohib i ts  undue influence on e lect ions and Interference with voting.

3a s im ila r  measure was introduced during the 1983 session of the 
I l l i n o i s  Legislature ,  but i t  did not ge t  out of committee. Instead 
of removal from o f f ice ,  the penalty for l ibelous or slanderous s t a t e ­
ments would have been a 30-day j a i l  term or a $500 fine or both.
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These s ta tu te s  are designed to help prevent unfair campaign prac t ices .  
Alaska could consider additional measures for reducing the Incidence of 
slanderous po l i t ica l  campaigns. For example, Alaska could e s tab l ish  a 
commission or give authori ty  to an exis t ing agency to Investigate com­
p la in ts  of l ibelous campaign l i t e r a tu r e  and slanderous campaign speech. 
Robert Peck of the American Bar Association suggested assigning this 
duty to the agency which enforces the financial reporting requirements 
for p o l i t i c a l  campaigns in Alaska, the Alaska Public O', flees Commission. 
Alaska could a lso adopt a voluntary campaign e th ics  code. However, 1t 
appears th a t  any proposed leg i s la t ion  which regulates polit ical  speech 
must be carefu l ly  scrutin ized so as not to co n f l i c t  with the cons t i tu ­
tional r ig h ts  of free speech and press.

* * * * *

I hope the information presented in th is  memorandum 1s helpful. Please 
contact  me again 1f you have any additional questions.

HBP

Attachments
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[LECTIONS CODE

Chapter 6. Fair Campaign Practices 

Article 1. General Intenl

12500. Intent of legislature.
T he  Legislature hereby  declares that the purpose of this chapter is lo 

encourage every candidate  for public o ff ice In this state to subscribe to the Code 
of F a ir  Campaign Practices.

I t  Is the u ltimate Intent of the Legislature that eve ry  candidate for public office  
in this state who subscribes to the Code of F a i r  Campaign Practices will follow the 
basic principles of decency, honesty, and fa ir  p lay  in o rd e r  that, a fte r  vigorously 
contested, but fa ir ly  conducted campaigns, the citizens of this state m ay exercise  
their constitutional right to vote, f ree  fro m  dishonest and unethical practices 
which tend to prevent the  full and free  expression of the will of the voters.

The purpose in crea t ing  the Code of F a i r  Cam paign Practices is lo give voters 
guidelines in d c ic rm in ln g  fa i r  p lay and to encourage candidtes to discuss issues 
instead of untruths or distortions.

(A d d e d  b y  Slats. 1982, c. 855, §1.)

Article 2. Definitionsf
12510. Interpretation of chapter.

Unless otherwise Indicated, the definit ions set forth in thts artlchel shall govern 
the interpretation of thts chapter.

(A d d e d  b y  Stats. I9S 2. c. 855, § I .)

12511. Definition of campaign advertising or communication.
"Campaign advertis ing  or c om m u nica t ion"  means a communication  

authorized by a cand idate  or a candidate 's  controlled com mittee, as defined in 
Section 820IG of the G ov e rn m en t  Code, o r  by a  com m it tee  making Independent 
expenditures, as def ined  in Section 82031 of the G overnm en t  Code, for the purpose 
of advocating the e lection  or defeat  of a qua lif ied  candidate through any  
broadcasting station, newspaper, magazine, outdoor advertising facility, direct 
mailing, or any o ther type of genera l,  public, political advertising  

(A d d e d  b y  S la ts. ISS2, c. 855, f l . /

12512. Definition of candidate for public office.
"Candidate fo r  public  o ff ice"  means an ir. idual who has qualified t have  

his or her  nam e listed on the ballot of any  election, or who has qualified tu have  
written votes on his o r  h e r  beha lf  counted by election off icials, for nomination for. 
or election to. any state, regional, county, m u nic ipa l,  o r district off ice which ts 
fi lled at an election. T h e  provisions of this chap ter  do not apply to candidates for  
federal office.

(A d d e d  b y  Slats. 1982, c. 855, $1.)

12513. Definition of code.
“Code" means the  Code o f  F a i r  C am paign Practices  

(A d d e d  b y  S la ts. 1982. c. 855, f l . )



12520. CLECTIONSCODf

Artlv'e 3. Code of Fair Campaign Practices 

12520. Subscription to code; form.

At the t im e  an ind iv idual files his o r  her  declaration of candidacy, nomination  
papers, o r  any  o th er  paper ev idencing an intention to be a candidate for public 
off ice,  the county c le rk ,  shall give the Indiv idual a b lank form  of the Code of F air  
C am paign  Practices and a copy of the provisions of this chapter. The  county clerk  
shall in fo rm  each candidate  for public o ff ice that subscription to the code is 
voluntary.

In  the case of a  com m it tee  m ak ing  an independent expenditure within the 
m ean in g  of Section 12511, the  Secretary  of State shall provide a b lank form and  
a copy of the provisions of this chapter to the indiv idual filing, in accordance with  
T it le  9 (co m m enc in g  with Section 81000) of  the G overnm ent Code, an Initial 
cam paign  statem ent on beha lf  of the com mittee.

T h e  text of  the code shall read, as follows:

C O D E  O F  F A IR  C A M P A IG N  P R A C T IC E S

T h e re  a re  basic principles of decency, honest),  and fa i r  play which  every  
cand idate  fo r  public  office !n the State of Califo rn ia  has a m ora l obligation to 
observe and uphold, in o rd er  that, a f te r  vigorously contested, but fa ir ly  conducted  
campaigns, o ur  citizens m a y  exercise the ir  constitutional right to a free and 
u ntra m m e le d  choice and the will of the people m ay be fully and c le a r ly  expressed 
on th e  issues.

THEREFORE:

( 1 )1  S H A L L  C O N D U C T  m y  cam paign  openly and publicly, discussing the Issues 
as I see them , presenting m a y  record and  pofices with  sincerity and frankness, and 
crit ic iz ing  without fe a r  o r  favor the record  and policies of m y  opponents or 
polit ical parties w hich  m e n t  such crit ic ism .

(2 )  I S H A L L  N O T  U S E  OR P E R M I T  the use of character  defamation,  
whispering  cam paigns, libel, s lander, o r  scurri lous attacks on any cand idate  o r  his 
o r  h e r  personal o r  fa m i ly  life.

(3 )  1 S H A L L  N O T  U SE O R  P E R M I T  any  appeal to negative p re jud ice  based 
on race. sex. re l ig ion , national or.gin , physical health  status, o r  age.

(4 )  I  S H A L L  N O T  U S E  OR  P E R M I T  any dishonest o r  unethical p ractice  which  
tends to corrupt o r  u n d erm in e  our A m er ic a n  system of free elections, o r which 
ham pers  or prevents the full and free  expression of the  will  af  the voters includmiC 
acts intended to h in d e r  o r prevent any  e l igib le  person fro m  registering to vote, 
enro ll in g  to vote, o r  voting

(5 )  I S H A L L  N O T  coerce election help o r  cam paign contributions for  m ys*1* 
o r  fo r  any o ther cand idate  fro m  m y  emnloyees

(6 )  I S H A L L  I M M E D I A T E L Y  A N D  P U B L IC L Y  R E P U D I A T E  support d cr iv i«*  
f ro m  any ind iv idual o r  group which resorts, on b eh a l f  of m y  cand idacy o t  'fl 
opposition lo that o f m y  opponent, to the methods an d  tactics which I condem n  
I shall  accept responsibil ity to take  f i rm  action a g jm M  any subordinate  
violates any provision of this code o r  the laws governing elections.

(7 )  I SH A LL  D E F E N D  A N D  U P H O L D  the right o f  every qualif ied  A m ff» cjB 
voter to full and equa l  partic ipation  in the e lectoral  pro.ess



e l e c t i o n s  coot 1 2 5 2 b .

I_ the undersigned, candidate (or election to public off ice In the Stale of  
California or t re a s u re r  or c h a irm a n  of a c o m m it tee  m aking any Independent  
expenditures, h e re by  vo lunlar lly  endorse, subscribe lo, and solemnly pledge 
niysclf to conduct m y  cam paign  In accordance with ihe above principles and 
practices.

D a te  Signature
(Added b y  S ta ts. 1982, c. 855. §I .)

11522. Supply of forms.
The Secretary of State shall print o r  cause to be printed, blank forms of the 

eode. The  S ecretary  o f  State shall supply the form s to the county c lerks in 
quantities and at t im es requested by the clerks.

A dded  b y  S ta ts. 1982. c. 855. $ I .)

125.1. Retention of forms; public inspection.
The couniy c le rk  shall accept, at a l l  t imes p r io r  to the election, all completed  

forms which a rc  p ro p e r ly  subscribed lo by a cand idate  for public office and  shall 
retain them for  public  inspection until 30 days a f te r  the election.

(Added b y  S ta ts. 1982, c. 855, $1.)
12524. Public record.

Every code subscribed lo by a candidate to r  public office pursuant to this 
chapter is a public  reco rd  open fo r  public Inspection.

(A d d e d  b y  S ta ts. I9S2, c. 855. £1.)

12525. Voluntary.
In no event shall  a candidate  to r  public o ff ice  be required lo subscribe to or 

endorse the code.
(A dded  b y  State. 13S2. c. S55. § I .)

12526. Operative date of chapter.
This chapter shall be o pera t ive  only until Janu ary  . .  19S9. and as of that date 

»  icpealed.
(A dded  b< S ta ts 1982. c. 855. § 1 .)  *
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Elected Officials. Disqualification for Libelous 
or Slanderous Campaign Statements

Official Title and Summary Prepared !>y the Attorney General
ELECTED OFFICIALS. DISQUALIFICATION FOR LIBELOUS OR SLANDEROUS CAMPAIGN STATEMENTS. 
LEGISLATIVE CONS'I ITUTIONAL AMENDMENT. Adds u section to the Constitution providing that no person 
who to found liable in a civd action for making libelom or slanderous statements against an opposing candidate during 
an election campaign shall retain the seat to which elected where it is judicially found that: (I) the libel or slander 
was a major contributing cause in the defeat of an opposing candidate and (2) the statement was made with knowledge 
that it was false or with reckless disregard of whether it was false or true. Contains other provisions. Summary of 
Legislative Analyst’s estimate of net state and local government fiscal impact: Adoption of this measure would have 
no direct fiscal effect on the state or local governments. If, however, a successful candidate were disqualified from 
assuming or bolding office as a result of the measure, local governments could incur additional costs if an election had 
to be held to fill the vacancy. These costs could be significant if the election did not coincide with a regularly scheduled 
election.

Finul Vote Cast by the legislature on ACA 74 (Proposition 20)
Assembly: Ayes 75 Senate: Ayes 29

Noes 0 Noes 5

Analysis by the Legislative Analyst
Background

The first amendment to the Federal Constitution guar­
antees the right o f free speech. Article I of the State Con­
stitution contains a similar provision. Neither Constitu­
tion, however, protects a person who makes libelous or 
slanderous statements. Libel and slander arc broadly de­
fined as ur.tTue written or oral communications which 
have a natural tendency to injure a person’s reputation, 
either generally or with respect to his or her occupation. 
Anyone so injured may file a lawsuit against the person 
alleged to have committed the libel or slander. Undc’r 
certain circumstances, however, spoken and written com­
munications are considered ’’privileged” and therefore 
exempt from civil liability. This is true of communications 
that occur in connection with legislative, judicial or other 
official proceedings.

Under current law, libel or slander actions are given 
"special precedence” (that to, priority consideration) by 
the court system over other civil actions. The penalty lev­
ied against a person found to have made a libelous or 
slanderous statement to a monetary award, payable to the 
injured party.
Proposal

This me.- ,urc adds to the State Constitution a provision 
that would prevent any successful candidate for the U.S.

Senate, the U.S. House of Representatives, a state elective 
office or a local elective office in California from holding 
that office, if

• that person to found in a civil action to have made a 
libelous or slanderous statement against an opposing 
candidate during the course of the election campaign.

• the libelous or slanderous statement was a major con­
tributing cause in the defeat of the opposing candi­
date, and

• the statement was made with actual knowledge that 
jt was false or with reckless disregard of whether it 
was false or true.

The measure specifies that the vacancy in the public 
office shall occur only after the trial court decision ha: 
become final. Vacancies created as a result of this measure 
would be filled in the manner provided by existing law
Fiscal Effect

Adoption of this measure would have no direct fisca 
effect on the state or local governments.

If, however, a successful candidate were disqualifies 
from assuming or holding office as a result of the measure 
local governments could incur additional costs if an clec 
lion had to be held to fill the vacancy. These costs couh 
be significant if the election did not coincide with a regu 
larly scheduled election.

20 PS



Text of Proposed hnvv
'Ilns amendment proposed by Assembly Constitutional 

Amendment 74 (Statutes of 11)82, Resolution Chapter I HI) 
expressly amends the Constitution by oddiny, n section 
thereto; therefore, new provisions proposed to be added 
are printed in italic tyjie to indicate that they are new.

PROPOSED  AM ENDM ENT TO  ART IC LE  VII
SEC. 10. (a) No person who is found liable in u civil

action for making libelous or slanderous statements 
against an opposing candidate during the course o f  an 
election campaign for any federal, statewide, Hoard o f  
Equalization, or legislative office or fo r any county, city 
and county, city, district, or any other local elective office 
shall retain the seat to which he or she is elected, where 
it is established that the libel or slander was a major con­
tributing cause in the defeat o f an opposing candidate.

A libelous or slanderous statement shall be dec nun! to 
have been made by a jrcrson within the meaning o f  this 
section i f  that person actually made the statement or i f  the 
person actually or constructively assented to, authorized, 
or ra t if id  the statement.

"Federal office, "as used in this section means the office 
o f  United States Senator and Member o f  the House o f  
Representatives; and to the extent that the provisions o f 
this section do not conflict with any prorision o f  federal 
law, it is intended that candidates seeking the office o f  
Until'd States Senator or Member o f the House o f Repre­
sentatives comply with this section.

(b ) In order to determine whether libelous or slander­
ous statements were a major contributing cause in the 
defeat o f  an opposing auididate, the trier o f  fact shall 
make a separate, distinct Finding on that issue. I f  the trier 
o f fact finds that libel or slander was a major contributing 
cause in the defeat o f  an opposing ciuididatc and that the 
libelous or slanderous statement was made with knowl­
edge that it was false or with reckless disregard o f  whether 
it was false or true, the person holding office shall be 
disqualified from or shall forfeit that office as provided in 
su>xlnision (d ). The Findings required by this section shall 
be in writing and shall be incorporated as part o f  the 
judgment.

(c) In a case where a person is disqualified from hold­
ing office o r is required to forfeit an office under subdivi­
sions (a) and (b), that disqualification o r forfeiture shall 
create a vacancy in ofFice. which vacancy shall be filled in 
the manner provided by la w for the Filling o f  a vacancy in 
that particular office.

(d) Once the judgment o f  liability is entered by the 
trial court and the time fo r filing a notice o f  appeal has 
expired, or a ll possibility o f  direct attack in the courts o f  
this state has been finally exhausted, the person shall be 
disqualiFicd from or shall forfeit the office in volved in that 
election and shall ha ve no authority to exercise the powers 
or iserform the duties o f  the office.

(c ) This section shall apply to libelous or slanderous 
statements made on or after the effective date o f this 
section.
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AMENDED IN SENATE SEPTEMBER 6, 1983 

AMENDED IN SENATE AUGUST 26, 1983 

AMENDED IN ASSEMBLY MAY 4, 1983 

AMENDED IN ASSEMBLY APRIL 21, 1983

C A LIFO R N IA  LF.G ISLA TU RE-19SW M  RECULAR SESSION

©  ASSEMBLY B IL L  No. 311

Introduced by Assemblyman Connelly

January 19, 1983

O

©

©

An act to'amend Section 12520 of, and to add Section 12521 
to, the Elections Code, relating to elections; and making an 
appropriation therefor.

L EG ISLA TIV E COU NSEL'S DICEST

AB 311, as amended, Connelly. Elections: Code of Fair 
Campaign Practices.

Existing law provides for a voluntary subscription by 
candidates for state or local office to a Code of Fair Campaign 
Practices which contains specified pledges.

This bill would add a pledge to the code regarding the 
release of campaign-related advertisements to opponents 48 
hours prior to dissemination, as specified.

This bill also specifies under which circumstances the code 
would apply and would require that the election official 
responsible for preparation of the ballot note on the sample 
and official ballots whether a candidate has signed the code, 
and would provide for penalties under specified 
circumstances.

This bill would impose a state-mandated local program by 
requiring local election officials to perforin specified tasks.

Tim bth appropriates ftbOQO to reimburse kmai agencies ami 
seheel disfriets for their eost-fr



This bill w o u l d  provide that notwithstanding Section 2231.5 

of the R e v e n u e  a n d  Taxation C o d e ,  this act does not contain 

a repealer, as required b y  that section; therefore, the 

provisions of the act w o u l d  r e m a i n  in effect unless a n d  until 

they are a m e n d e d  or repealed b y  a later e n a c t e d  act.

Vote: %  majority. Appropriation: ye* no. Fiscal c o m m i t t e e :  
yes. S t a t e - m a n d a t e d  local p r o g r a m :  yes.

The people o f the State o f California do enact as follows:

1 S E C T I O N  1. Section 12520 of the Elections C o d e  is

2 a m e n d e d  to read:

3 12520. At the tim e  a n  individual files his or her

4 declaration of candidacy, n o m i n a t i o n  papers, or a n y

5 other p a p e r  evidencing a n  intention to b e  a candidate for

6 public office, the clerk, shall give the individual a blank

7 f o r m  of the C o d e  of Fair C a m p a i g n  Practices a n d  a c o p y

8 of the provisions of this chapter. T h e  clerk shall i nform

9 each candidate for public office that subscriptfon to the

10 c o d e  is voluntary. A n y  candidate w h o  has not properly

11 execu t e d  a n d  delivered the c o d e  to the appropriate

12 election official in the c o u n t y  of the candidate’s residence

13 within five days following the filing of n o m i n a t i o n  papers

14 in the case of a p r i m a r y  election or within five days

15 following the p r i m a r y  election in the case of the general

16 election shall b e  d e e m e d  to h a v e  refused to sign the code.

17 In the case of a c o m m i t t e e  m a k i n g  a n  i n d e p e n d e n t

18 expenditure within the m e a n i n g  of Section 12511, the

19 Secretary of State shall provide a blank f o r m  a n d  a c o p y

20 of the provisions of this chapter to the individual filing, in

21 accordance with Title 9 ( c o m m e n c i n g  with Section

22 81000) of the G o v e r n m e n t  C o d e ,  an initial c a m p a i g n

23 statement o n  behalf of the c o m m i t t e e .

24 T h e  text of the c o d e  shall read, as follows:

25

26 C O D E  O F  F A I R  C A M P A I G N  P R A C T I C E S

27 T h e r e  are basic principles of decency, honesty, a n d  fair

28 play w h i c h  every candidate for public office in the State

29 of California has a m o r a l  obligation to o b s erve a n d  

.30 uphold, in order that, after vigorously contested, but

1 fairly c o n d u c t e d  campaigns, our citizens m a y  e:

2 their constitutional right to a free a n d  u n t r a m

3 choice a n d  the will of the p eople m a y  b e  fully a n d

4 expressed o n  the issues.

5 T H E R E F O R E :

6 ( 1 ) 1  S H A L L  C O N D U C T '  m y  c a m p a i g n  o p e n

7 publicly, discussing the issues as I see t h e m ,  pres

8 m y  record a n d  policies with sincerity a n d  frankne

9 criticizing without fear or favor the record a n d  pol

10 m y  o p p o n e n t s  or political parties w h i c h  ineri

11 criticism.

12 (2) 1 S M A L L  N O T  U S E  O R  P E R M I T  the

13 character defamation, whispering campaigns,

14 slander, or scurrilous attacks o n  a n y  candidate or

15 h e r  personal or family life.

16 (3) I S M A L L  N O T  U S E  O R  P E R M I T  a n y  apj

17 negative prejudice based o n  race, sex, religion, n.

18 origin, physical health status, or age.

19 (4) I S M A L L  N O T  U S E  O R  P E R M I T  a n y  dishoi

2 0 unethical practice w h i c h  tends to corrupt or u n d e

21 our A m e r i c a n  s y s t e m  of free elections, or w h i c h  ha

2 2 or prevents the full a n d  free expression of the u  ill

23 voters including acts inte n d e d  to hinder or p r e v e

24 eligible person f r o m  registering to vote, enrolling t

25 or voting.
26 (5) 1 S M A L L  provide to m y  opponents, ; 

*T addresses they specify o n  their C o d e  of Fair C a n

28 Practices form, a n d  for public inspection t

29 appropriate election official in the m o s t  populous <

30 in the district in w h i c h  I a m  seeking election or

31 Secretary of State if I a m  a  candidate for statewide

32 48 hours prior to dissemination b y  m e  or m y  con:

3 3 c o m m i t t e e ,  the text of a n y  c a m p a i g n  advertisi

34 c o m m u n i c a t i o n  w h i c h  refers to m y  o p p o n e n t  b y  n;

35 i nnuendo.

36 (6 ) 1 S M A L L  N O T  coerce election help or c a n

3 7 contributions for myself or for a n y  other candidat.

38 m y  employees.
39 (7) I S M A L L  I M M E D I A T E L Y  A N D  P U R I

40 R E P U D I A T E  support deriving f r o m  a n y  individ

c



1 g r o u p  w h i c h  resorts, o n  behalf of m y  c a n d i d a c y  or in

2 opposition to that of iny o p p o n e n t ,  to the m e t h o d s  a n d

3 tactics w h i c h  I c o n d e m n .  I shall accept responsibility to

4 take firm action against a n y  subordinate w h o  violates a n y

5 provision of this c o d e  or the laws g o v e r n i n g  elections.

6 (8 ) I S H A L L  D E F E N D  A N D  U P H O L D  the right of

7 ev e r y  qualified A m e r i c a n  voter to full a n d  equal

8 participation in the electoral process.

9 I, the undersigned, candidate for election to public

10 office in the State of California or treasurer or c h a i r m a n

11 of a c o m m i t t e e  m a k i n g  a n y  i n d e p e n d e n t  expenditures,

12 h e r e b y  voluntarily endorse, subscribe to, a n d  s o l e m n l y

13 pledge myself to c o n d u c t  m y  c a m p a i g n  in a c c o r d a n c e

14 with the a b o v e  principles a n d  practices.

15

16   ______________________________

17 Date Signature
18

20 Campaign address
21

22 S E C .  2 . Section 12521 is a d d e d  to the Elections C o d e ,

23 to read:

24 12521. (a) Provision 5 of the C o d e  of Fair C a m p a i g n

25 Practices shall only apply as follows:

26 (1) In p r i m a r y  elections if all candidates seeking the

27 n o m i n a t i o n  of the political party for a particular office

28 sign the C o d e .

29 (2) In G e n e r a l  Elections if all candidates for a

30 particular office, representing the political parties w h i c h

31 c o m p r i s e  10 percent or m o r e  of the registered voters in

32 the state, sign the C o d e .

33 (3) In local a n d  nonpartisan races or elections if all

34 candidates for a particular office sign the C o d e .

35 (b) T h e  election official responsible for preparation of

36 the ballot shall cause to h e  printed, at e a c h  election in

37 w h i c h  candidates' n a m e s  are printed o n  the ballot, t m

38 asterisk a check ( —) next to the n a m e  of e a c h

39 candidate w h o  has signed the C o d e  of Fair C a m p a i g n

40 Practices o n  both the s a m p l e  ballots a n d  the official

©  1 ballots.
2 T h e  instructions to the voters shall h e  revised to r

3 a n  explanation of the use of the asterisk in those ele

4 in w h i c h  it is used. T h e s e  instructions shall b e  print

5 t he s a m p l e  ballots a n d  o n  e a c h  pa g e  or car d  o n  t h e n

6 ballots o n  w h i c h  candidates’ n a m e s  are printed or oi 

@  7 p a g e  of the v o tomatie device o n  w h i c h  c a n d idates’ i

8 appear.

9 (c) A n y  person, w h o  after agreeing to sif/n tin:

10 publicly distributes, either personally or t h r o u g h

11 h e r  controlled c o m m i t t e e ,  any cainpaign-n

12 a d v e r t isements or c o m m u n i c a t i o n  in violnti<

13 provision 5 of the c o d e  shall b e  liable in a civil

14 b r o u g h t  b y  the district attorney in the c o u n t y  w h o

15 violation occurred for a n  a m o u n t  u p  to live h u

16 dollars ($500) or the full cost of the productio

17 distribution of that c o m m u n i c a t i o n ,  w h i c h e v e r  is gi

18 S E C .  3. Not w i t h s t a n d i n g  Section 2231.5 o

19 R e v e n u e  a n d  Taxation C o d e ,  this act d o e s  not coi

© 2 0 repealer, as required b y  that section; therefor- 

21 provisions of this act shall r e m a i n  in effect unle.

2 2 until they are a m e n d e d  or repealed b y  a later ei

23 act.
24 S E G :  4: T h e  s u m  ef th r e e  thousand dollars

©  25 h e r e b y  a p p r o priated f r o m  the G e n e r a l  F u n d  •

26 C o n t ro ller for nhoeation a n d  disbursem e n t m  ata-et

27 w i t h  S e ctio n  2234- ef the R e v e n u e  a n d  Taxation G

28 foetd a g e n eies a n d  sch o o l districts to re i m b u rse th<

29 eosts m a n d a t ed  h y  l4te state a n d  incu rre d  h y

30 p u r su a nt to this aet-r

©
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A M E N D E D  I N  S E N A T E  J U N E  27, 1983 

A M E N D E D  I N  A S S E M B L Y  M A Y  11, 1983 

A M E N D E D  I N  A S S E M B L Y  M A Y  3, 1983

CAl.IFOIINIA I.KC:iSUTUnE-l9*WM HEGULAII SESSION

ASSEMBLY B IL L  No. 406

Introduced b y  A s s e m b l y m e n  Davis, C h a c o n ,  Elder, Farr, 

Harris, Hauser, H a y d e n ,  Katz, Klchs, Peace, a n d  

Vasconcellos

(Coauthors: Senators Dills, C a r a m e n d i ,  L c r o v  C r o c n c ,  

McCorrjuodalc, Presley, Bobbins, To:res, a n d  W a t s o n )

J a n u a r y  31, 1983

A n  act to a m e n d  Sections 32002 a n d  32004 of, a n d  to a d d  

Sections 32001.5 a n d  32005 to, the Elections C o d e ,  relating to 

elections.

LEGISLATIVE COUNSELS DIGEST
A B  406, as a m e n d e d ,  Davis. Elections: public c a m p a i g n  

financing.

U n d e r  existing law, the California Election C a m p a i g n  F u n d  

Act permits individuals to designate o n  the applicable tax 

return the p a y m e n t  of specified various a m o u n t s ,  in addition 

to their tax liability, to the California Election C a m p a i g n  

F u n d .  T h e  act provides for the d i s b u r s e m e n t  of the m o n e y s  

in that f u n d  to qualified political parties, as specified, a n d  

prescribes the procedures a n d  allocation of those funds by 

those parties to candidates for state office at statewide general 

elections.

This bill w o u l d  create a Fair C a m p a i g n  Practices 

A g r e e m e n t ,  as specified, a n d  w o u l d  require candidates to sign

C o rre c te d 8-16-83 QS 41)



i g r e e m c n t  to b o  dligiblc to receive public c a m p a i g n
L

lr- bill w o u l d  also provide that the state assures those 

'deals w h o  elect lo m a k e  p a y m e n t  for c a m p a i g n  

'billions o n  their tax returns that their contributions 

"ulv be m a d e  or transferred to candidates w h o  sign the 
•ment.

s hill w o u l d  specily civil penalties w h i c h  w o u l d  he 

••(I o n  those candidates w h o  sign the a g r e e m e n t  a n d  

»’ specified provisions of the a g r e e m e n t .

<•: majority. Appropriation: no. Fiscal c o m m i t t e e :  yes. 

m a n d a t e d  local p r o g r a m :  no.

7/o /leo/fir of the State o f California do enact as follows:'

I IO,\ |, Section 32001.5 is a d d e d  to the Flections 
■ode, to read:

32001.5. T he Legislature further finds a n d  declares 

hat this act also seeks to e n c o u r a g e  public participation 

ud  to e n c o u r a g e  individuals to m a k e  small contributions 

» d  thereby participate in political c a m p a i g n s  by 

remising a n d  providing assurances that all funds 

'•llectcd h y  the state for disbursements to political 

irties will, in turn, be contributed or transferred only to 

m d i d a t e s  w h o  h a v e  a g r e e d  to c o n d u c t  their c a m p a i g n s  

i an ethical, fair, open, a n d  honest fashion.

S E C .  2. Section 32 0 0 2  of the Flections C o d e  is 

m e n d e d  to read:

32002. (a) E v e r y  individual, w h o  is lawfully able to 

lake contributions to qualified political parties in 

alifornia, m a y  designate the p a y m e n t  of o n e  dollar ($1), 
\e dollars ($5), ten dollars ($10), or twenty-five dollars 

$25), in addition to his or her i n c o m e  tax liability to be 

.ud over to the California Election C a m p a i g n  F u n d  in 

c c ordancc with the provisions of this chapter. In the case 

I a joint return of individuals, e a c h  spouse m a y  

.‘parately designate that o n e  dollar ($1), five dollars 
$5), ten dollars ($10), or twenty-five dollars ($25), shall 
e paid to that fund.

<b) For the purposes of subdivision (a), the California

- 3  — a u  m

1 i n c o m e  tax liability of an individual for a n y  taxable year

2 is the a m o u n t  of his or her total i n c o m e  tax liability for

3 that taxable year pursuant to tho applicable provisions nl 

'I tbe H e v e n u e  a n d  Taxation C e d e .

5 (c) If a n  individual chooses to contribute a n  a m o u n t  as

6  p r o v i d e d  for in subdivision (a) to the California Flection

7 C a m p a i g n  F u n d  u n d e r  subdivision (a), lie or she shall

8 designate o n  the applicable California tax return w h i c h  of

9 the qualified political parties of the State of California tbe

10 contribution shall benefit. T h e  Franchise T a x  b o a r d  shall

11 revise the forms for reporting California tax liability in

12 a c c o r d a n c e  with this section.

13 (d) T h e  state shall assure all persons m a k i n g  political

14 contributions pursuant to tiiis section that n o  such

15 contribution shall b e  m a d e  or transferred b y  a political

16 party to a candidate w h o  has failed to sign the Fair

17 C a m p a i g n  Practices A g r e e m e n t  specified in subdivision

18 (f) of Section 32004. T h e  following statement shall a p p e a r

19 in a n y  instruction m a n u a l  p r e p a r e d  by the Franchise T a x

2 0 B o a r d  ‘to explain the provisions of this section to the

21 taxpayer:

22 “T h e  state assures that n o  political contribution

23 collected b y  the Franchise T a x  B o a r d  for d i s b u r s e m e n t  to

24 official political parties will b e  contributed or transferred

25 to a n y  candidate w h o  has failed to sign the Fair C a m p a i g n

26 Practices A g r e e m e n t . "

27 S E C .  3. Section 32004 of the Flections C o d e  is

28 a m e n d e d  to read:

29 32004. O n  or before e a c h  calendar year, the Secretary

30 of State shall forward to the Franchise T a x  B o a r d  a list of

31 qualified political parties. Qualification in the State of

32 California shall b e  d e t e r m i n e d  in a c c o r d a n c e  with

33 Section 6430 of the Elections C o d e  f r o m  the m o s t  recent

3 4 election for w h i c h  officially canvassed results are

35 available. A n y  s u m s  designated to a political party w h i c h

36 are not qualified pursuant to this section shall b e  retained

37 b y  the state for its G e n e r a l  F u n d .

38 (a) T h e  Chair of the State Central C o m m i t t e e  of e a c h

3 9  political party receiving p a y m e n t s  pursuant to this

40 division shall segregate those m o n e y s  a n d  disburse t h e m



<mly u p o n  Ins or her dclcriniiuition that n majority of a ©  

c o m m i t  tee c o m p o s e d  as follows concurs in e a c h  such 

clishl irsemcnt:

(1) Chair of that party.

(2) A s  to the majority party of the Assembly, its 

Speaker: or, as to e a c h  minority party of the Assembly, ^  
that party's Minority Leader. ©

(3) As to the majority party of the Senate, its President 

pro T e m p o r e ;  or, as lo e a c h  minority party of the Senate, 

that parly’s Minority Leader.

(b) As to a n y  party u n r e p r e s e n t e d  b y  both paragraphs 

f2) a n d  (3) of subdivision (a), its chair shall b e  the sole 

m e m b e r  of the c o m m i t t e e  provi d e d  for in subdivision

(a).

(c) A s  to a n y  party u n r e p r e s e n t e d  b y  one, but not 

both, of the categories specified in paragraphs (2 ) a n d

(3) of subdivision (a), the t w o  m e m b e r s  of that 

c o m m i t t e e  provi d e d  for b y  subdivision (a) shall c h oose a 

third m e m b e r  to serve for e a c h  calendar year.

(d) A n y  funds received b y  a c o m m i t t e e’s political 4 0 * 

party w h i c h  are disbursed b y  the c o m m i t t e e  to 'S' 

candidates shall b e  disbursed only to candidates for state 

office in connection with a statewide general election 

w h o  h a v e  signed the Fair C a m p a i g n  Practices 

A g r e e m e n t  specified in subdivision (c).

H o w e v e r ,  this provision shall not apply to a candidate 

w h o  signs the Fair C a m p a i g n  Practices A g r e e m e n t  but is 

o p p o s e d  b y  a candidate w h o  declines to sign the Fair 

C a m p a i g n  Practices A g r e e m e n t .

(e) T h e  text of the Fair C a m p a i g n  Practices 

A g r e e m e n t  shall read as follows:

F A I R  C A M P A I G N  P R A C T I C E S  A G R E E M E N T  ^

I. Fair C a m p a i g n  P l e d g e

I p ledge to c o n d u c t  m y  c a m p a i g n  for public office 

o penly a n d  fairly. I also will not use or p ermit the use of 

a n y  c a m p a i g n  advertisement w h i c h  falsifies the facts 

regarding m y  opponents. In addition I will publicly 

•repudiate support deriving f r o m  a n y  individual or g r o u p @

©

©  1 w h o  uses or permits the use of a n y  c a m p a i g n

2 a d v e r t i s e m e n t  w h i c h  falsifies the facts regarding m y

3 opponents.

4

5 II. Specific A g r e e m e n t s

— ^ G I further ag r e e  to the following specific conditions:

^  7 (1) I will clearly identify myself (or m y  c a m p a i g n

8 c o m m i t t e e s )  as the sender of all m y  c a m p a i g n

9 advertisements.

10 (2) D u r i n g  the c a m p a i g n  I agree to p r o v i d e  to m y

11 o p p o n e n t  a n d  to the n e w spapers ef two newspapers o f
12 the widest general circulation within the district w b t e h
13 n e w s p a p e r s  w ere rnest reeent-ly m e d  b y  the e t m n f y  eferh

14 hr publishing notices p u r s u ant to S ectio n  6 0 8 8 of t4re

15 fsleetfmrs G e d e ,  the text of all c a m p a i g n  advertisements

16 w h i c h  n a m e  or m a k e  either direct or indirect reference

17 to m y  o p p o n e n t  at least 24 hours before they arc placed

18 in the mail a n d  48 hours before the y  are broadcast or

19 otherwise published.

2 2 I shall designate o n e  individual a n d  o n e  delivery

23 address to receive c a m p a i g n  advertisements w h i c h  n a m e

© 24 or m a k e  either direct or indirect reference to m y  

25 c a n d i d a c y  within 24 hours following m y  certification as

26 the candidate of m y  party for the general election.

27 I agree to s u b m i t  the text of a n y  c a m p a i g n

28 a d v e r t i s e m e n t  w h i c h  n a m e s  or m a k e s  either direct or

29 indirect reference to m y  o p p o n e n t ,  to the individuals

30 designated b y  m y  o p p o n e n t  a n d  to the n e w s p a p e r s

31 referred to above, at least 24 hours before the

32 a d v e r t i s e m e n t  is placed in the mail a n d  48 hours before

@ 33 they are broadcast, or other; .se published.

34 In addition, 1 agree that tne text of a n y  c a m p a i g n

35 a d v e r t i s e m e n t  w h i c h  n a m e s  or m a k e s  either direct or

36 indirect reference to m y  opp o n e n t ,  a n d  w h i c h  will b e

37 received in the mail, broadcast, or o t herwise delivered

3 8  d u r i n g  the last se v e n  days of the c a m p a i g n ,  will b e

39 furnished to m y  o p p o n e n t  a n d  to the n e w s p a p e r s  

^  40 referred to a b o v e  at least 48 hours before it is mailed.
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I a c k n o w l e d g e  that I a m  civilly liable for failure lo 

c o m p l y  with the a d v a n c e  notice r e q u i r e m e n t  of this 

a g r e e m e n t .

broadcast, or otherwise published, 0

Signature 

D a t e  ____

Signature

Date O o
(f) F o r  purposes of the Fair C a m p a i g n  Practices 

A g r e e m e n t  " c a m p a i g n  advertisement" m e a n s  a 

c o m m u n i c a t i o n  authorized hy a c andidate or a 

candidate’s controlled committee, as d e f i n e d  in Section 

82016 of the G o v e r n m e n t  Code, for the p u r p o s e  of 

advocating the election or defeat of a qualified candidate 

through a n y  broadcasting station, n e w s p a p e r ,  m agazine, 

outdoor advertising facility, direct mailing, or a n y  other 

type of general, public, political advertising, including, 

but not limited to, recorded t e lephone m e s s a g e s  a n d  

printed materials w h i c h  are publicly distributed.

S E C .  5. Section 32005 is a d d e d  to the Elections C o d e ,  O  

to read:

32005. A n y  person w h o  after signing the Fair 

C a m p a i g n  Practices A g r e e m e n t  fails to piovide 

c a m p a i g n  advertisements as required b y  the a g r e e m e n t  n  

shall b e  liable in a civil action brought b y  the Attorney 

G e n e r a l  or b y  a person residing within t h e  jurisdiction of 

the candidate in question for an a m o u n t  of ten thousand 

dollars ($1 0 ,0 0 0 ) or three times the a m o u n t  of the cost of 

the c a m p a i g n  advertisement, w h i c h e v e r  is greater.

S E C .  6 . In the e v e n t  that the Franchise T a x  B o a r d  

redesigns the tax f o r m  so that space is available to print 

the statement, " T h e  state assures that n o  political 

contribution collected b y  the Franchise T a x  B o a r d  for 

disbur s e m e n t  to official political parties will b e  

contributed or transferred to any can d i d a t e  w h o  has 

failed to sign the Fair C a m p a i g n  Practices A g r e e m e n t ” 

on  the tax form, the statement shall also b e  printed o n  the 

tax form.

O
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©
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The W a s h i n g t o n  "false p o l i t i c a l  a d v e r t i s i n g "  s t a t u t e ,  R CW  

4 2 . 1 7 . 5 3 0 ,  i m p o s e s  c i v i l  l i a b i l i t y  o n  a p e r s o n  w h o  s p o n s o r s  

po litica l a d v e r t i s i n g  w h i c h  co nt a in s  in fo rma tion that t h e  p e r s o n  

" s h o u l d  r e a s o n a b l y  b e  e x p e c t e d  to  know, to be f a l s e ." Because 

this s ta nd ard would a l l o w  for the i m p o s i t i o n  of  c i v i l  p e n a l t i e s  

o n  p e r s o n s  for the n e g l ig e nt  s p o n s o r s h i p  of false information in 

a po li tical camp ai gn  it is p r o b a b l y  unc on stitutio na l as violative 

o f  the r i g h t  to f r e e d o m  of  s p e e c h  g u a r a n t e e d  b y  t h e  F i r s t  

A m e n dm e nt  of the U.S. Con stitution. Hence, the statute should be 

m od i fi ed  in order to b e  co ns t i t u t i o n a l l y  defensible.

The inten t of this b r ie f is to d efine  the ne ce ss ary elements 

of a "false p o l i t i c a l  a d v e r t i s i n g "  s t a t u t e  so as to w i t h s t a n d  

at tacks ag ai ns t its c onst it ut ionalit y.

Be ca us e the First Am en d m e n t  offers its b r o a d e s t  p r o t e c t i o n  

of free s p e e c h  du ring c a mpaig ns  for political office, any statute 

t h a t  a t t e m p t s  to reg u l at e po li tical sp eech/political advertising 

w i l l  b e  s u b j e c t e d  t o  s t r i c t  j u d i c i a l  s c r u t i n y  i f  i t  is 

c h a l l e n g e d .  T h e r e f o r e ,  any such statute must be narr ow ly drawn 

so as not to infringe upon this free spe ec h right.

This b r i e f  a t t e mp ts  to i d e n t i f y ,  a n a l y z e ,  a n d  d i s c u s s  the 

v a r i o u s  i s s u e s  r e l a t e d  to f a l s e  r e p r e s e n t a t i o n  in e l e c t i o n  

ca mpaigns. Therefore, the b r i e f  is d i v i d e d  i n t o  the f o l l o w i n g

IN T R O D U C T IO N
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I

five parts:

Part I b r i e f l y  i d e n t i f i e s  t h e  r e c o m m e n d e d  e l e m e n t s  to be  

i n c l u d e d  in t h e  d r a f t i n g  o f  a c o n s t i t u t i o n a l l y  d e f e n s i b l e  

s t a t u t e .

Part II d i s c u s s e s  t h e  c o n s t i t u t i o n a l  c o n c e r n s  a s s o c i a t e d  

w i t h  p r o h i b i t i o n s  d i r e c t e d  at f a l s e  repr es e n ta t io n  in election 

campai gns.

Part III e x p l o r e s  the existing federal  a nd  s t a t e  s t a t u t o r y  

a n d  c a s e  l a w  p e r t a i n i n g  to fal&2 political a d vertisi ng  statutes.

P a r t  IV e x a m i n e s  W a s h i n g t o n  c a s e  l a w  w h i c h  m a y  h a v e  an  

i m p a c t  o n  a n y  f u t u r e  f a l s e  p o l i t i c a l  adv er tising st atute which 

m ight be dr af t ed  and adopted.

Part V sets forth a pr op osed model statute that will be more 

r e a d i l y  d e f e n s i b l e  a g a i n s t  c h a l l e n g e s  to its c o n s t i t u t i o n a l  

validity.

P A R T  I 

R E C O M M E N D E D  ST A TU TO RY ELEMENTS

Briefly, the cru c ia l  e l e m e n t s  o f  a c o n s t i t u t i o n a l  s t a t u t e  

are as follows:

(1) "Actual M a l i c e 0 S t a n d a r d : The statute must be n a r r o w l y

dr awn so that o n l y  tho se  false sta tements ma de  "knowingly or with

2



reckless di sr eg ar d to their truth or f a l s i t y " will be proscribed.

(2) Durden of P r o o f : The statute must i n c o r p o r a t e  a "c l e a r  

and c o n v i n c i n g " bu rd en  of proof.

(3) Judicial R e v i e w ; The statute m u s t  i n c l u d e  a p r o v i s i o n  

f or  j u d i c i a l  rev ie w  of any ad m inistr at iv e deci si on  involving the 

s t a t u t e .

(4) Ope ration al  D e f i n i t i o n  of T e r m s : To  a v o i d  c h a r g e s  of

v a g u e  o r  a m b i g u o u s  w o r d i n g ,  a n d  to e n s u r e  t h a t  the statute is 

su ff ic iently n a r r o w l y  d r a w n ,  m a n y  of t h e  t e r m s  o f  t h e  s t a t u t e  

s h o u l d  b e  o p e r a t i o n a l l y  d e f i n e d .  For e x a m p l e ,  t e r m s  s u c h  as 

"sponsor", "political advertisement", " c a n d i d a t e " ,  " k n o w i n g l y " ,  

" r e c k l e s s  d i s r e g a r d " ,  " f a l s e  s t a t e m e n t " ,  e t c .  s h o u l d  b e  

o p e r a t i o n a l l y  d e f i n e d  in a d e f i n i t i o n s  s e c t i o n  i m m e d i a t e l y  

pr ece ed in g the text of  the statute.

P A R T  I I  

C O N S T I T U T I O N A L  C O N C E R N S — FREE SPEE CH ISSUES

T h e  m a j o r  c o n s t i t u t i o n a l  c o n c e r n  w i t h  f a l s e  p o l i t i c a l  

adv ertising stat ut es is the fear that such statutes infringe upon 

the right to free s p ee ch  guaranteed by the First A m e n d m en t of the 

U. S. Constitution. T he  leading United States Supreme Court case

3



I I

r eg ar ding First A me n dm en t coneornr. is New York Times v. S u l l i v a n , 

376 U.S. 254 (1963).

In N ew  York T i m e s , an electe d official brought a l ib el  s u i t  

a g a i n s t  t h e  Ti_moc f o r  p u b l i s h i n g  a n  a r t i c l e  w h i c h  f a l s e l y  

r ep r e s e n t e d  the o f fi c ia l 's  ac ti o n s w hi l e p e r f o r m i n g  h i s  d u t i e s .  

T h o  C o u r t ' s  d i s c u s s i o n  in N e w  Y o r k  T i m e s  h a s  b e e n  e x t en s iv e ly  

q u o t e d  in  l a t e r  c a s e s  d e a l i n g  m o r e  d i r e c t l y  w i t h  f a l s e  

r e p r e s e n t a t i o n  in ele c t io n campaigns.

The S u pr e me  Court, in N ew  York T i m e s , stated that fr eedom of 

e x p r e s s i o n  o f  p u b l i c  i s s u e s  is a r i g h t  s e c u r e d  b y  t h e  F i r s t  

A m e n d m e n t .  _Id. at 269. The Court further added that this right 

"was fashioned to as su re u n fe tt e re d  inter ch an ge of i d e a s  for t h e  

b r i n g i n g  a b o u t  o f  p o l i t i c a l  a n d  s o c i a l  c h a n g e s . "  at 2 6 9 .
The  Court r e c o g n i z e d  that such "unfettered i n te rc h a n g e "  r e q u i r e d

t h a t  " p u b l i c  d e b a t e  o n  p u b l i c  i s s u e s  s h o u l d  be u n i n h i b i t e d ,
%

robust, and w i d e - o p e n ,  a n d  t h a t  it m a y  w e l l  i n c l u d e  v e h e m e n t ,  

c a u s t i c ,  a n d  s o m e t i m e s  u n p l e a s a n t l y  sharp attack s on g o ve r nm e nt  

and p u bl i c o f f i c i a l s . "  Id. at 270. In l i g h t  o f  t h i s  idea, t h e  

C o u r t  c o n c l u d e d  t h a t  n e i t h e r  factual e r r o r , w h i c h  is i ne vi ta ble 

in free debate, nor d e f a m a t o r y  c o n t e n t , which injures a p e r s o n ' s  

r e p u t a t i o n ,  a r e  s u f f i c i e n t  t o  r e m o v e  t h e  c o n s t i t u t i o n a l  

p r ot e c t i o n s  from such statements.

The C ourt further indicat ed  that a n y  r e g u l a t i o n  o r  s t a t u t e  

w h i c h  w o u l d  c o m p e l  t h e  c r i t i c s  of official co nduct to g ua ra ntee

4



I

t he t r u t h  o f  t h e i r  a s s e r t i o n s  a m o u n t s  to s e l f - c e n s o r s h i p  a n d  

co uld lead individu al s to mak e on ly  those statements w h i c h  "steer 

far wider of the unlawful zone" than is necessary, thus da m pe n in g 

the vigor and limiting the var i et y of p u b li c  debate. Id. at 279.

As a re su lt , t h e  C o u r t  c o n c l u d e d  t h a t  the c o n s t i t u t i o n a l  

gu ara n te e s require:

. . . a f e d e r a l  r u l e  t h a t  p r o h i b i t s  a p u b l i c
o f f i c i a l  f r o m  r e c o v e r i n g  d a m a g e s  for a d e f a m a t o r y  
falsehood r e l a t i n g  to h i s  o f f i c i a l  c o n d u c t  u n l e s s  he 
p r o v e s  t h a t  t h e  s t a t e m e n t  w a s  m a d e  w i t h  " a c t u a l  
malice " —  that is, kn ow ledge t h a t  it w a s  f a l s e  or w i t h  
r e c k l e s s  d i s r e g a r d  of w h e t h e r  it w a s  f a l s e  or not.
Id. at 280.

The United Stat es  S u p r e m e  C o u r t ,  in f u r t h e r  a n a l y z i n g  the 

r e a l m  a n d  ex te nt o f  the free spe ec h right in elect io n campaigns, 

h as  held that in p r o ce e di n gs  c o nc e r n i n g  the r e g u l a t i o n  o f  s p e e c h  

d u r i n g  c a m p a i g n s  f o r  p o l i t i c a l  o f f i c e  t h e  c o n s t i t u t i o n a l  

gu a ra n te e  o f  fr eedom of speech "has its f u l l e s t  a n d  m o s t  u r g e n t  

a p p l i c a t i o n . "  Mo ni to r  Patriot v. R o y , 401 U.S. 265, 272 (1970). 

(See also: Buckley v. V a l e o , 424 U.S. 1 (1976).)

However, the fact that speech, u t t er ed  or wr i tt en ,  d u r i n g  a 

c a m p a i g n  f o r  p o l i t i c a l  o f f i c e  is g i v e n  b r o a d  c o n s t i t u t i o n a l  

p r o t e c t i o n s ,  d o e s  n o t  m e a n  t h a t  it c a n n o t  b e  r e g u l a t e d  i n  a 

c o n s t i t u t i o n a l l y  d e f e n s i b l e  m a n n e r .  The United Sta te s Su preme 

C o u r t  h a a  s t a t e d  t h a t  m e r e l y  b e c a u s e  s p e e c h  is  u s e d  i n  a 

p o l i t i c a l  c o n t e x t  for p o l i t i c a l  e n d s  d o e s  n o t  a u t o m a t i c a l l y  

e n t i t l e  t h a t  s p e e c h  to the p r o t e c t i o n  o f  t h e  c o n s t i t u t i o n .
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G a r r i s o n  v . La . , 3 7 9  U.S. 64 (1964). The Court has also ruled 

that ca lcu l at ed  fa lsehoods fall into a class of u t t e r a n c e s  w h i c h  

" a r e  no e s s e n t i a l  p a r t  o f  a n y  e x p o s i t i o n  of ideas, and are of 

such slight s o c i a l  v a l u e  as a s t e p  to t r u t h  t h a t  a n y  b e n e f i t s  

that may be de rived fro m them is clearly out we ig hed by the social 

i n t e r e s t  i n  o r d e r  a n d  m o r a l i t y . "  C h a p l i n s k y  v. N . H . , 315 

U.S. 568, 572 (1942). (See a ls o,  G e r t z  v. R o b e r t  W e l c h ,  I n c . , 

418 U.S. 423 (1979)).

The Su preme Court, in relying on C h a p l i n s k y , f u r t h e r  r u le d  

in G a r r i s o n  that k n o w i n g l y  false state me nt s and false statements 

m a d e  in r e c k l e s s  d i s r e g a r d  o f  t h e  t r u t h ,  d o  n o t  e n j o y  

co ns t it u ti on a l p r o te c ti on .  G a r r i s o n , 379 U.S. at 75.

The b a s i c  p r e m i s e  posited in New Yor k Times and its p r o g e n y  

c a n  a l s o  b e  ex pl ained and pe rhaps more e asily understood through 

a b r i e f  a n a l y s i s  o f  w h a t  i s  c o m m o n l y  r e f e r r e d  t o  a s  t h e  

O ve r br e a d t h  D o c t r i n e .

U n d e r  t h i s  d o c t r i n e ,  w h i c h  f i n d s  a p p l i c a t i o n  w h e n  F i r s t  

A m e n d m e n t  i n t e r e s t s  a r e  at s t a k e ,  t h e  c o u r t s  m a y  invalidate a 

statute that p r i m a r il y r e g u l a t e s  u n p r o t e c t e d  e x p r e s s i o n  if the 

s t a t u t e  a l s o  reaches pr o te c t e d  e xpressio n in the process. Thus, 

t h e  d o c t r i n e  r e c o g n i z e s  t h a t  d e s p i t e  a n y  l e g i t i m a t e  s t a t e  

interest involved, the ch il l in g  effect on protect ed  expression is 

t o o  h i g h  a p r i c e  to p a y  when the regul a t or y scheme has no been 

narrowly drawn. (See: Malchow, Th e Use of Adve r se  P u b l i c i t y  to
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R e g u l a t e  C o m p a i g n  S p e e c h , 12 P a c . L . J .  811 (1981); Note, T he 

First A m e n d m e n t  O v e r b r e a d t h  D o c t r i n e , 33 Harv.L.Rev. 84 4  (1970).

The refore,  a ny false p ol i ti ca l ad v er ti si ng s t a tu t e t h a t  h a s  

a p o t e n t i a l  f o r  i m p r o p e r  a p p l i c a t i o n  a n d  w h i c h  p o s e s  a 

s ig n if i c a n t  l i k e l i h o o d  of d e t e r r i n g  i m p o r t a n t  F i r s t  A m e n d m e n t  

s p e e c h  m a y  b e  d e c l a r e d  u n c o n s t i t u t i o n a l  on  its face under the 

o v e r b r e a d t h  do ctrine. Thus, eve n t h o u g h  t he s t a t u t e  m a y  n ot  be  

i n v a l i d  a s  a p p l i e d  to the p a r t i e s  b e f o r e  the court, it may still 

be i nv al i d a t e d  b a s e d  e n t i r e l y  u p o n  an a n a l y s i s  of  i t s  l a n g u a g e  

and pot en t ia l  appl i ca t io n.

In s u m m a t i o n ,  t h e  r e g u l a t i o n  o f  f a l s e  s t a t e m e n t s  i n  

p o l i t i c a l  a d v e r t i s i n g  is c o n s t i t u t i o n a l ,  b u t  a n y  a t t e m p t  to 

r e g u l a t e  s p e e c h  in a po li t ic al  c a m p a i g n  mus t be  narrowly d r a w n  so 

as to p r o h i b i t  o n l y  c o n s t i t u t i o n a l l y  un p ro te ct ed s p e e c h . If t h e  

a d o p t e d  s t a t u t e  c a n  b e  seen to infr inge in the slightest ma nn er 

o n  c o n s t i t u t i o n a l l y  p r o t e c t e d  s p e e c h , t h e  l e s s o n  o f  t h e  

o v e r b r e a d t h  d o c t r i n e  a n d  t h e  N e w  Y o r k  T i m e s  et. a l . c a s e  l a w  

analysis, is that the statute wil l be  r u l e d  u n c o n s t i t u t i o n a l  on  

its face as v i o l a t i v e  o f  the F ir st Amendment.

P A R T  I I I  

Part III wi l l disc u ss  e x i s t i n g  f e d e r a l  a n d  s t a t e  s t a t u t o r y  

a n d  c a s e  l a w  w h i c h  g e n e r a l l y  s u p p o r t s  t h e  p r o p o s i t i o n  t h a t  

a t t e m p t s  to  r e g u l a t e  t h e  n e g l i g e n t  p u b l i c a t i o n  o f  f a l s e
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i n f o r m a t i o n  in pol it i ca l  campaigns is pro ba bl y un constitutional.

FE DERAL AND STATE LAW

1. Federal L e g i s l a t i o n  and S t at ut ory Law.

In 1975, C o n g r e s s  p a s s e d  l e g i s l a t i o n  w h i c h  p r o h i b i t e d  

f a l s e l y  a t t r i b u t e d  c a m p a i g n  s t a t e m e n t s  a n d  o t h e r  f a l s e  

r e p r e s e n t a t i o n s  in f e d e r a l  e l e c t i o n s .  18 U . S . C . A .  §617. 

However, a year later this same le gi s la t io n  was repealed.

A c o m p r e h e n s i v e  Senate bill was also introduced in 1974, but 

not enacted, w h i c h  w o u l d  have outlawed the de li b e r a t e  c o m m i s s i o n  

o f  c e r t a i n  a c t s  including: placing mi sl e ad i ng  a dv e rt is ements in

the media, an d  m a k i n g  f a l s e  s t a t e m e n t s  of  m a t e r i a l  f a c t  a b o u t  

c a n d i d a t e s .  (See: S. 3261, 9 3d Cong., 2nd S e s s . §20 (1974)).

Apparently, the federal g o v e r n m e n t  h a s  e i t h e r  m i s g i v i n g s  as to 

the n e c e s s i t y  o r  m i s g i v i n g s  as to the c o n st i tu t io na l it y  of such a 

r eg u la t o r y  t *heme.
2. Federal Case Law

In the federal courts, the regul at i on  of camp ai gn  speech has 

re ceived scant attention. The United States Supreme Court itself 

h a s  n e v e r  d i r e c t l y  a d d r e s s e d  th e v a l i d i t y  o f  s t a t e  s t a t u t e s  

p r o h i b i t i n g  f a l s e  r e p r e s e n t a t i o n s  in camp ai gn speech. However, 

th ere are three cases that are useful in this analysis.

In t h e  f i r s t  c a s e ,  the U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  in 

a f f i r m i n g  t h a t  t h e  g o v e r n m e n t  h a s  a l e g i t i m a t e  i n t e r e s t  in
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re gul a ti n g dec ep t iv e  comme r c i a 1 a d v e r t i s i n g , w a s  a l s o  q u i c k  to 

e m p h a s i z e  th at  w h e n  s p e e c h  c o n t a i n s  ideas, it m a y  be protected 

"even if it contains  i n a c c u r a t e  a s s e r t i o n s  o f  f a c t . "  V i r g i n i a  

St. B d . o f  P h a r ma c y v. V i r g i ni a Cit iz e ns  Co nsumer Council, I n c . , 

425 U.S. 748, 780 (1976) (Stewart, J., concurring).

The infer ence to be d r a w n  is t h a t  if f r e e  s p e e c h  c o n c e r n s  

c a n  o v e r r i d e  c o m p e l l i n g  s t a t e  i n t e r e s t s  in t he  c o m m e r c i a  1 

a d ve r ti s in g  realm, then at least an equal level, and p re s um a b l y  a 

g r e a t e r  l e v e l ,  o f  " i n a c c u r a t e  a s s e r t i o n s  o f  f a c t "  w i l l  be 

c o n s t i t u t i o n a l l y  p r o t e c t e d  in t h e  p ol i ti ca l ad v er ti sing realm. 

This is es p ec i al l y true in light of the h o l d i n g s  in t h e  M o n i t o r  

P a t r i o t  a n d  B u c k l e y  c a s e s  w h i c h  s t a t e  that the First Am en dment 

h a s  its b r o a d e s t  a p p l i c a t i o n  a n d  f u l l e s t  p r o t e c t i o n  in t h e  

p o l i t ic a l arena.

T h e  s e c o n d  case, V a n a s c o  v . S c h w a r t z , 4 0 1  F. S u p p .  87 

( S . D . N . Y .  1 9 7 5 ) ,  af  f ' d m e m .  , 4 2 3  U.S. 1041 (1976), is the only 

federal case which d i r e c t l y  d i s c u s s e s  th e  f a l s e  r e p r e s e n t a t i o n  

issue in a political c a m p a i g n  context. It is the d e f i n i t i v e  case 

o n  t h e  i s s u e  o f  r e g u l a t i o n  o f  f a l s e  r e p r e s e n t a t i o n s  in  a 

po li ti cal campaign. The case is al s o i m p o r t a n t  b e c a u s e  t he  N e w  

Y o r k  s t a t u t e  and st a t ut or y  p u r p o s e  involved in the cas e arr very 

similar to the p ro v is i on s  and p u r p o s e  o f  t h e  c u r r e n t  W a s h i n g t o n  

political  ad v er ti si ng statute, RCW 42.17.530.

In Vanasco, a U. S. Dist rict Cour t decision, t w o  c a n d i d a t e s
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for  p u b l i c  o f f i c e  a t t e m p t e d  to h a v e  sections of New Y o r k’s Fair 

C a m p a i g n  C o d e  d e c l a r e d  u n c o n s t i t u t i o n a l  o n  g r o u n d s  t h a t  t h e  

s e c t i o n s  v i o l a t e d  the F i r s t  A m e n d m e n t ' s  r i g h t  to  f r e e d o m  of 

speech. The ch al l en g ed  sections prohib it ed :

1. Att ac k s on a c an di date b a s e d  on race, sex, r e l i g i o n  or 

ethnic background;

2. M i s r e p r e s e n t a t i o n  .of a c a n d i d a t e ' s  q u a l i f i c a t i o n s ,  

including per so na l vilification, c h a r a c t e r  defamation, w h is pe r i n g  

c a m p a i g n s ,  l i b e l ,  s l a n d e r ,  o r  s c u r r i l o u s  a t t a c k s  o n  a n y  

candidate, his or her staff, or p e r s o n a l  or  f a m i l y  l i f e ,  m i s u s e  

of title or m isus e of the phrase "re-elect."

3. M i s r e p r e s e n t a t i o n  of an y ca n di d a t e ' s  position, in c lu d in g  

mi sr e p r e s e n t a t i o n  of p o l i t i c a l  i s s u e s  or v o t i n g  r e c o r d ,  u s e  of  

f a l s e  o r  m i s l e a d i n g  q u o t a t i o n s  o r  a t t r i b u t i n g  a p a r t i c u l a r  

p o s i t i o n  to  a c a n d i d a t e  s o l e l y  b y  v i r t u e  o f  a c a n d i d a t e ' s  

m e m b e r s h i p  in an orga ni za tion; and

4. M i s r e p r e s e n t a t i o n  of any c a n d i d a t e ' s  p a r t y  a f f i l i a t i o n  

or p a r t y  e n d o r s e m e n t  b y  person s o r  organizations, i n cl u di ng  use 

o f  d o c t o r e d  p h o t o g r a p h s  or  w r i t i n g  o r  f r a u d u l e n t  o r  u n t r u e  

e n d o r s e m e n t s .  [ N e w  Y o r k  F a i r  C a m p a i g n  C o d e ,  

Sec. 6201.1(c)(d)(e)(f)].

E nf or cement of this c o d e  w a s  v e s t e d  in the N e w  Y o r k  S t a t e  

B o a r d  o f  E l e c t i o n s .  T h i s  a d m i n i s t r a t i v e  b o a r d  c o u l d  h e a r  

complaints, i s s u e  f i n d i n g s ,  l e v y  f i n es ,  a n d  i n i t i a t e  j u d i c i a l
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p r o c ee d in gs  to e n f o r c e  its orders.

In a d e c i s i o n  af f ir m ed  with o u t op in ion by the U n i t e d  S t a t e s  

S u p r e m e  C o u r t ,  t h e  t h r e e - j u d g e  p a n e l  h e l d  t h a t  t h e  c o d e  d i d  

vi olate the First A m e n d m e n t  be cau se the sections that d e a l t  w i t h  

m i s r e p r e s e n t a t i o n  w e r e  u n c o n s t i t u t i o n a l l y  o ve rbroad and vague. 

The court found tha t the c o d e  c r e a t e d  a " s u b s t a n t i a l  c h i l l "  on 

p r o t e c t e d  F i r s t  A m e n d m e n t .s p e e c h  b e c a u s e  t h e  N e w  Y o r k  T i m e s  

" a c t u a l  m a l i c e "  s t a n d a r d  w a s  n o t  i n c o r p o r a t e d  i n t o  the code. 

Id. at  95. The Di s tr i ct  Court found that the E le ct ion Board had 

p e n a l i ze d V a n a s c o  m e r e l y  b e c a u s e  h e  " m i s r e p r e s e n t e d "  h i s  p a r t y  

e n d o r s e m e n t .  B e c a u s e  t h e r e  w a s  n o  f i n d i n g  t h a t  t h e  

m i s r e p r e s e n t a t i o n  w a s  d e l i b e r a t e  o r  t h a t  i t  w a s  m a d e  w i t h  

k n o w l e dg e o f  its f a l si t y or with rec k le s s d is r eg ar d of the truth, 

t h e  C o u r t  h e l d  t h a t  t he  c o d e  w a s  u n c o n s t i t u t i o n a l l y  applied to 

Vanasco.

On the basis  o f  the Va na s co  and New Yo rk  Times h o l d i n g s ,  it 

is q u i t e  e v i d e n t  th at  the federal cour ts  feel that "vigorous and 

ope n deba t e on p u b l i c  issues in political campaigns re qu ir es that 

i n n o c e n t  m i s s t a t e m e n t  a n d  n e g l i g e n t  f a l s e h o o d  be p r o t e c t e d ." 

M a i  c h o w ,  T h e  U s e  o f A d v e r s e  P u b l i c i t y  t o  R e g u l a t e  C a m p a i g n  

S p e e c h , 12 P a c . L . J .  811, 842 (1 981). (See a l s o :  J. N o w a k ,

R., R o t u n d a  & J. Y o u n g ,  Co ns titution al  Law 781-782 (1978)). In 

o th er  words, the V a n a s c o / N e w  Y o r k  T i m e s  h o l d i n g s  m a n d a t e ,  at a 

m i n i m u m ,  t h a t  o n l y  that speech uttered or pr inted wit h knowledge
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of its falsi ty  or with r e c k l e s s  d i s r eg a rd  of its t r u t h f u l n e s s  is 

c o n s t i t u t i o n a l l y  u n p r o t e c t e d  speech. Therefore, any statute or 

r e g u l a t i o n  t h a t  a t t e m p t s  t o  p r o h i b i t  s p e e c h  t h a t  c o n t a i n s  

fa lsehoods w h i c h  are n e g l i g e n t l y  m a d e  during a political campaign 

wo uld be u n c o n s t i tu t io n al  on its face.

The V a n a sc o  Court a l s o  m ad e two o t h e r  s i g n i f i c a n t  f i n d i n g s  

w i t h  r e s p e c t  to o t h e r  c o n s t i t u t i o n a l l y  r e q u i r e d  e le ments of a 

false r ep re s e n t a t i o n  statute.

First, the Court e x p r e s s e d  c o n c e r n  t h a t  the N e w  Y o r k  C o d e  

d i d  n o t  p r o v i d e  f o r  j u d i c i a l r e v i e w  of an E l e c t i o n  B o a r d ' s  

d e c i s i o n  or the p e n a l t y  it imposed.

Second, t h e  C o u r t  e x p r e s s e d  c o n c e r n  t h a t  t h e  s t a n d a r d  of 

p r o o f  u s e d  b y  t h e  P o a r d  f o r  a n y  v i o l a t i o n s  of  th e co d e needed 

o n l y  to  b e  b a s e d  u p o n  a f i n d i n g  o f  " s u b s t a n t i a l  e v i d e n c e . "  

B e c a u s e  o f  t h e  " h i g h  d e g r e e  o f  p r o t e c t i o n "  afforded by the N e w  

Y o r k  T i m e s  r u l e ,  t h e  C o u r t  c o n c l u d e d  t h a t  t h e  f a l s i t y  of  t h e  

s t a t e m e n t s  c o m p l a i n e d  o f  s h o u l d  b e  p r o v e n  b y  11 cl e a r  a n d  

c o n v i n c i n g "  e v i d e n c e .  V a n a s c o , 4 0 1  F. Su pp. at  99 ( E m p h a s i s  

supplied). In N e w  Y o r k  T i m e s , the C o u r t  found that the p l a i nt i ff  

b e a r s  t h e  b u r d e n  o f  p r o v i n g  t h e  v i o l a t i o n  w i t h  " c o n v i n c i n g  

cl arity." New York T i m e s , 376 U.S. at 285-286.

The last federal case  is St. A m a n t  v. T h o m p s o n . 390 U.S. 727 

(1968). In St. A m a n t , a c a n d i d a t e  for p o l i t i c a l  o f f i c e  f a l s e l y  

c h a r g e d  a n o t h e r  p u b l i c  o f f i c i a l  w i t h  criminal cond u ct  during a
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t el ev ision interview. The Court, re ly in g  in its o p i n i o n  o n  the 

N e w  Y o r k  T i m e s  s t a n d a r d ,  ruled that "reckless disregard" cannot 

be shown by p ro of  of me re  negligence; in orier to fi nd  r e c k l e s s  

d i s r e g a r d  " t h e r e  m u s t  b e  s u f f i c i e n t  e v i d e n c e  to p e r m i t  t he  

co nclusi on  that the d e f e n d a n t  in fact entertained s e r i o u s  d o u b t s  

as to t h e  t r u t h  of his publication. Publishing with such doubts 

shows r ec kless d i s r e g a r d  for. t r u t h  or  f a l s i t y  a n d  d e m o n s t r a t e s  

actual m a l i ce . " Id. at 731.

O n c e  a g a i n ,  t h e  C o u r t  h e l d  t h a t  p r o o f  t h a t  a p o l i t i c a l  

c a n d i d a t e  " n e g l i g e n t l y "  made false statements does not meet  the 

New York T i m e s  s t a n d a r d  a n d  t h a t  a s t a t u t e  w h i c h  w o u l d  i m p o s e  

l ia bility for such n e g l i g e n t  falsehoods is unconstitutional.

The court, in St. A m a n t , al s o m a d e  an important r u l i n g  w i t h  

r e g a r d  t o  t h e  " s u b j e c t i v e  intent" of the defendant as a defense  

in a d e f a m a t i o n  c a s e .  T h e  C o u r t  h e l d  t h a t  a d e f e n d a n t  c a n n o t  

" a u t o m a t i c a l l y  i n s u r e  a favorable verdict b y  testifying that he 

p u b l i s h e d  w i t h  a b e l i e f  t h a t  t h e  s t a t e m e n t s  w e r e  t r u e .  T h e  

f i n d e r  o f  f a c t  must d e t e r mi n e w h e th e r the pu b li ca ti on was indeed 

ma de  in good faith." Id. at 732.

Thus, a po li ti ca l ca nd idate is not e n t i t l e d  to a f a v o r a b l e  

r u l i n g  b y  m e r e l y  s t a t i n g  t h a t  h e  " b e l i e v e d  his statements we r e  

true." A c an di d at e 's  subj ec t i ve  intent or subjective b e l ie f  when 

u t t e r i n g  or p u b l i s h i n g  f a l s e  s t a t e m e n t s  is n o t  c o n c l u s i v e .  

Ra th er , t h e  t r i e r  o f  f a c t  is e n t i t l e d  to decide whether, give n
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the s u r r o u n d i n g  f a c t s  a n d  c i r c u m s t a n c e s ,  the f a l s e  s t a t e m e n t s  

w e r e  m d e  "know i ng l y"  or wi th  "reckless disregar d"  of the truth.

In su m ma t i o n ,  t h e  e x i s t i n g  f e d e r a l  c a s e  l a w  s u p p o r t s  the 

c o n c l u s i o n  in Part I that "actual malice", a clear and convincing 

s t a n d a r d  o f  p r o o f ,  a n d  judicial review e le me nts must be present 

in a c o n s t i t u t i o n a l l y  de fe n s i b l e  statute.

B. State Law

1. I n t ro d uc t io n

A l t h o u g h  the vast m a j o r i t y  of states ha v e  statutes w h i c h  a t t e m p t  

to r e g u l a t e  c a m p a i g n  p r a c t i c e s  in one w a y  or another, there are 

19 s t a t e s  t h a t  h a v e  s t a t u t e s  w h i c h  d e a l  d i r e c t l y  w i t h  f a l s e  

r e p r e s e n t a t i o n  d ur i ng  an el e ct io n  campaign. Of these 19 states, 

some ha v e  a mor e c o m p r e h e n s i v e  scheme than do  others.

The re ma i nd e r of  the states w hi ch  h a v e  s t a t u t e s  r e l a t e d  to 

f a i r  c a m p a i g n  p r a c t i c e s  g e n e ra l ly  h a v e  eith er a " vo lu nt ary code 

of  con duct" or requi re  o n l y  th at  any p o l i t i c a l  a d v e r t i s e m e n t  or 

o t h e r  c a m p a i g n  l i t e r a t u r e  c o n t a i n  the n a m e  a n d  address of the 

c a n d i d a t e  an d/ or  g r o u p  s po n so r i n g  such m a t e r i a l s .  T h e s e  l a t t e r  

statutes, w h i c h  can b e  c o ll e c t i v e l y  entitled "Anonymous Political 

A d v e r t i s i n g  P r o h i b i t e d " ,  o s t e n s i b l y  p r o v i d e  t h a t  " k n o w i n g l y "  

f a l s e  s t a t e m e n t s  p e r t a i n i n g  t o  a n y  c a n d i d a t e  o r  a n y  o t h e r  

e l e c t i o n  m a t t e r  a r e  c o n s t i t u t i o n a l l y  p r o t e c t e d  so long as the
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s p o n s o r i n g  p e r s o n  or p a r t y  is i d e n t i f i e d  in t h e  s t a t e m e n t ,  

advertise ment, poster, etc.

It is not necessary to d i s c u s s  the co ns truction  or v a l i d i t y  

o f  t h e s e  " A n o n y m o u s  A d v e r t i s i n g "  statutes. It is su ff i ci e nt  to 

point out that they exist and that any future political ca nd id ate 

in the State of Washin gt on  w h o  m ig h t c h a l l e ng e W a s h i n g t o n ' s  m o r e  

c o m p r e h e n s i v e  s t a t u t e  w o u l d  u n q u e s t i o n a b l y  argue that the more 

li mited "Anonymous Advertising" s ta tu t e s  are in b e tt e r co n so n a n c e  

w it h  e s t ab l is h ed  free speech rights.

2. State statutes

T a b l e  A is a s t a t u t e  c h a r t  w h i c h  a t t e m p t s  t o  l i s t  a n d  

b r i e f l y  e x p l a i n  the s t a t u t e s  in t h e  19 s t a t e s  w h i c h  p r o s c r i b e  

" f a l s e  r e p r e s e n t a t i o n . "  S o m e  o f  t h e s e  s t a t u t e s  a r e  m o r e  

c o m p r e h e n s i v e  t h a n  o t h e r s .  T h e  f o l l o w i n g  is an a t t e m p t  to 

c a te g or i ze  these false r e p r e s e n t a t i o n  statutes:

(1) Fa ls e Rep re se ntations S t a t u t e : The mos t typical statute

is one w h i c h  br oa dl y  prohibits a p e r s o n  from k n o w i n g l y  p ub l is h i n g  

a f a l s e  r e p r e s e n t a t i o n  p e r t a i n i n g  t o  a n y c a n d i d a t e  o r  a n y  

e l e c t i o n  m a t t e r ,  w h i c h  is i n t e n d e d  to a f f e c t  v o t i n g  at an 

election.

T h er e  are three lesser or m o r e  l i m i t e d  c l a s s e s  o f  s t a t u t e s  

w hi c h can b e  characteri ze d as follows:
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( a )  D e f a m a t i o n  S t a t u t e : T h i s  t y p o  o f  s t a t u t e  p r o s c r i b e s

o n l y  t h o  p u b l i c a t i o n  o f  f a l s e  i n f o r m a t i o n  w h i c h  m i g h t  d e f a m e  o r  

i n j u r e  t h o  o t h e r  c a n d i d a t e .

( b )  F r a u d u  I e r i t / F a l  s e  E n d o r s e m e n t  S t a t u t e : T h i s  t y p e  o f

s t a t u t e  p r o s c r i b e s  o n l y  t h o s e  s t a t e m e n t s  w h i c h  f a l s e l y  a t t r i b u t e  

a n  e n d o r s e t .  n t  b y  s o m e o n e  o r  s o m e  g r o u p .

( c )  F a l s e  R e p r e s e n t a t i o n  o f  I n c u m b e n c y :  T h i s  t y p e  o f

s t a t u t e  p r o s c r i b e s  o n l y  f a l s e  c l a i m s  o f  i n c u m b e n c y .

B e c a u s e  a T ^ 2 £ _ i .  s t a t u t e  b r o a d l y  p r o h i b i t s  a f a l s e  

r e p r e s e n t a t i o n  o f  a n ^  k i n d  p e r t a i n i n g  to a n y  c a n d i d a t e  or 

e l e c ti o n matter, it a l s o  i n c l u d e s  t h e  p r o s c r i p t i o n s  in s t a t u t e  

t y p e s  (a), (b) a n d  ( c ) .  O n l y  12 o f  the 19 s t a t e s  h a v e  the 

c o m p r e h e n s i v e - t y p e  statute. The type o f  s t a t u t e  e a c h  s t a t e  h a s  

is r ef l ec te d in the th i rd  column of T a b l e  A.

The r e m a i n i n g  t h r e e  c o l u m n s  l i s t e d  in T a b l e  A a r e  M e n t a l

C u l p a b i l i t y , Burden of P r o o f , and P e n a lt y P r o v i s i o n . The Mental 

C u l p a b i l i t y  c o l u m n  s h o w s  t he  s t a t u t o r y  s t a n d a r d  r e q u i r e d  t o  

c o nv i ct  a nd /o r  find civil li a bility  for a violation.

T h e  B u r d e n  o f  P r o o f  c o l u m n  s h o w s  t h e  s t a n d a r d  o f  p r o o f  

r e q u i r e d  o f  t h e  p l a i n t i f f  or  p r o s e c u t o r  in o r d e r  to c o n v i c t

and/or find civil l i a b i l i t y  for a vi ol at ion.

The Pe na lt y P r o v i s i o n  column lists the civil and/or criminal 

p en a lt ie s  w h i c h  can be  imposed for a v i o l a t i o n  of the statute.

The following e x a m p le s  are inte nd ed to assist the r e a d e r  in
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u nd e r st a nd in g  the st at u te  chart:

M i s s i s s i p p i : a t y p e  (a) s t a t u t e ,  p r o h i b i t s  o n l y  t h e

uttering or p u b l i c a t i o n  of false stateme nt s intende d to defame an 

o pp os in g candidate. However, the vi o la t io n must be "wilfully and 

* n o r d e r  t o  s u b j e c t  t h e  c a n d i d a t e  to a c r i m i n a l  

m isdeme an or  c h a r g e .

Florida: a type (b) st atute p r o h i b i t s  o n l y  the f r a u d u l e n t

o r  f a l s e  r e p r e s e n t a t i o n  t h a t  a c a n d i d a t e  is e n d o r s e d  by a 

p a r t i c u l a r  p e r s o n  o r  g r o u p .  H o w e v e r  ,the v i o l a t i o n  m u s t  b e  

"w i l l  f u l l " in o rd er to subj e ct  the candid at e to a civil p e n a l t y .

M i c h i g a n : a t y p e  (c) s t a t u t e ,  p r o h i b i t s  o n l y  the f a l s e

r e p r e s e n t a t i o n  t h a t  a c a n d i d a t e  is an in cu mbent when in fact he 

is not. A ny  v i o l a t i o n  of  t h i s  s t a t u t e  is a m i s d e m e a n o r . N o t e  

t h a t  t h e r e  is  n o  m e n t a l  c u l p a b i l i t y  e l e m e n t  i n c l u d e d  in t h i s  

statute; r a th e r the s t at u te  simply stat es that any ca nd idate who  

rep resents  h i m s e l f  as an in cumbent  when in fact he is not, s h a l l  

be  gu il ty  of a misd em e an o r.

O r e g o n : a type (1) st at ut e b r o a d l y  p r o h i b it s  a p e r s o n  f r o m

p u b l i s h i n g  a n y  l e t t e r ,  a d v e r t i s e m e n t ,  et c .,  w h i c h  c o n t a i n s  a 

f a l s e  s t a t e m e n t  o f  m a t e r i a l  f a c t  r e l a t i n g  to a n y  c a n d i d a t e .  

H o w e v e r ,  t h e  v i o l a t i o n  m u s t  b e  m a d e  w i t h  "k n o w l e d g e  o r  w i t h  

r e c k l e s s  d i s r e g a r d "  t h a t  t h e  p u b l i c a t i o n  c o n t a i n s  a f a l s e  

s t a t e m e n t ,  a n d  in o r d e r  for t h e  p l a i n t i f f  to pr evail, he must 

s h o w  b y  " c l e a r  a n d  c o n v i n c i n g "  e v i d e n c e  t h a t  t h e  d e f e n d a n t
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Of special note with regard to the O r e g o n  s t a t u t e ,  is t h a t  

it is t h e  o n l y  statute w hich makes false political ad vertising a 

privat e action. In o t h e r  w o r d s ,  t he a g g r i e v e d  c a n d i d a t e  m u s t  

file suit h i m s e l f  rather than in the other 18 states where either 

a p ro se c ut o r or a state elec ti on  b oa r d acts as plaintiff.

Before turning to an analysis and d i s c u s s i o n  o f  s t a t e  c a s e  

l a w  r e l a t e d  t o  t h e  f a l s e  r e p r e s e n t a t i o n  issue, t h r e e  o t h e r  

si gnificant factors regarding the statute chart should be pointed 

o u t .

First, the State of W a s h i n g t o n ,  w h i c h  has a c o m p r e h e n s i v e  

s t a t u t e ,  is t h e  o n l y  s t a t e  w h i c h  allows liability to be imposed 

for the "negligent" use of falsehoods.

Second, t h e  s t a t u t e  t a b l e  c l e a r l y  r e f l e c t s  t h a t  o n l y  o n e  

s t a t e ,  O r e g o n ,  i n c l u d e s  a b u r d e n  o f  p r o o f  e l e m e n t  w i t h i n  the 

statute itself. It is p o s s i b l e  t h a t  s o m e  s t a t e s  w h i c h  u t i l i z e  

E l e c t i o n  B o a r d s  to e n f o r c e  the s t a t u t e s  h a v e  i n c o r p o r a t e d  a 

standard of proof within the a d m i n i n i s t r a t i v c  r ul e s,  e t c .,  t h a t  

the b o ar ds  a d he r e to during v i o l a t i o n  proceedings. The following 

d i s c u s s i o n  o n  s t a t e  c a s e  l a w  (see t h e  N e b r a s k a  District Court 

decision), and the later d i sc u s s i o n  in Part IV on Wa s hi n g t o n  case 

law, d i s c u s s e s  the ne c essity of a c t u a l l y  drafting such a standard 

or b u r d e n  of p r o o f  e l e m e n t  i n t o  the  s t a t u t e  i t s e l f .  T h i r d ,  

b e c a u s e  t h e  e x i s t i n g  s t a t u t e  p r o v i d e s  fo*. judicial r e v i e w  (see

v i o l a t e d  t h e  s t a t u t e .
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1 T A B L E  A
•t,( •

'STATE (1) MENTAL CULPABILITY

i

BURDEN OF PROOF
ELEMENTS/
TYPE PENALTY PROVISION

Alaska
15.56.010(3)

"knowingly" None (1) Class A Misd. 1
1

Florida 
106.143(3)

— "willfully11 None (B) Civil

Louisiana
18:1463

None None (B) Max Fine $2000 
Max Prison 2yrs

Michigan
6.1944

None None (C) Misdemeanor

Massachusetts 
56 §92

"knowingly" None (1) Max Fine $1000 
Max Jail 6 mos

Minnesota
210A.02
210A.04

"knowingly" or 

"intentionally"

None (1)

Mississippi
23-3-33

"willfully" and 
"knowingly"

None (A) Misdemeanor

Montana
13-35-234

"knowingly" or with 
"reckless disregard"

None (A) Misdemeanor
i

New Hampshire 
69:14

"knowingly" None (B) Max Fine $1000 
Max Jail lyear

North Carolina 
163-274 (3)

"knowingly" or with 
"reckless disregard"

None (A) Misdeameanor

North Dakota 
16.1-10-04

"knowingly" None (1) Class A Misd.

Nebraska 
49-1474(2)

"knowingly" None (1) Class III Misd.

Ohio
3599.091

"knowingly" or with 
"reckless disregard"

"Preponderance of 
evidence "-establ. 
by case law only

(1) 1st Degree Misd.

Oregon
260.532

"knowingly" or 
"reckless 
disregard"

"Clear and 
convincing" 
evidence

(1) Private
action

Tennessee
2-19-142

"knowingly" None (1) Misdemeanor

Utah
20-17-530

"knowingly" None (1) Class A Misd.

I

Washington
42.17.530

"knowingly or 
negligently"

None (1) Civil

West Virginia 
3-8-11(e)

"knowingly" None (1) Misdemeanor

Wisconsin
12.05

■knowingly" None (1) Max Fine $1000 
Max J a i l  3yrs



R C W  4 2 . 1 7 . 3 9 5 ( 5 ) ) ,  it is u n n e c e s s a r y  to  d i s c u s s  t h i s  c r u c i a l  

e l e m e n t  of  a c o n s t i t u t i a l l y  d e f e n s i b l e  statute.

3. S ta t e cas- law

As m i g h t  be  e x p e c t e d ,  t h e r e  e x i s t s  m o r e  c a s e  l a w  at t h e  

state level than at the federal level. Therefore, the p u r po s e of 

t h i s  s e c t i o n  w i l l  b e  to analyz e a c r os s - s e c t i o n  of these cases, 

e a c h  o f  w h i c h  represe,. * a c h a l l e n g e  to a p a r t i c u l a r  t y p e  o f  

" r e g u l a t i o n  o f  c a m p a i g n  c o n d u c t "  s t a t u t e .  T h i s  c a s e  l aw  

d i s c u s s i o n  w i l l  b e  d i v i d e d  i n t o  s u b s e c t i o n s  and b a s i c a l l y  is 

d e s i g n e d  t o  a n a l y z e  c h a l l e n g e s  to, or defi n i ti on s  of, spec if ic 

e l e m e n t s  or t e r m s  w i t h i n  a p a r t i c u l a r  s t a t u t e .  For e x a m p l e ,  

subsection  (a) examines cases in w hi ch the element or te rm  "false 

i n f o r m a t i o n "  h a s  b e e n  c h a l l e n g e d  o r  d e f i n e d .  S u b s e c t i o n  (b) 

exam in es  cases in wh i ch  the el em en t  "knowingly" was ch a ll en g ed  or 

defined. Subsection (c) examines  cases w h i c h  d i s c u s s  t h e  i s s u e  

o f  the n e c e s s a r y  " b u r d e n  o f  p r o o f . "  F i n a l l y ,  s u b s e c t i o n  (d) 

e x a m i n e s  t h e  c a s e  o f  S c h m i t t  v. M c L a u g h l i n, 2 7 5  N . W . 2 d  5 8 7  

(1979), w h i c h  p o s i t s  a t h r e e - p a r t  t e s t  to d e t e r m i n e  w h e t h er  a 

s t a t u t e  t h a t  a t t e m p t s  to r e g u l a t e  f r e e  s p e e c h  in a p o l i t i c a l  

c a m pa ig n  is constitutional.

(a) "False Information"
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M in n e s o t a  and O r o g o n  bot h ho v e  c o m p r e h e n d v o  s t a t u t e s  w h i c h  

p u r p o r t  to p r o h i b i t  t h e  " k n o w i n g "  p u b l i c a t i o n  o f  a f a l s e  

st ateme nt  of  m ater ia l fact or false i n f o r m a t i o n  p e r t a i n i n g  to a 

p o l i t i c a l  c a n d i d a t e  o r  a n y  o t h e r  e l e c t i o n  m a t t e r .  ( S e e  

M.S.A. §21O A .04 and O.R.S. 260.532(1)).

In 1900 and 1983, ac ti o ns  in Oreg on  w e r e  i n i t i a t e d  a g a i n s t  

p o l i t i c a l  c a n d i d a t e s  f o r  t h e  a l l e g e d  p u b l i c a t i o n  o f  " f a l s e  

st atemen ts  of mater ia l fact" in the c a s e s  o f  S u m n e r  v. B e n n e t t , 

45 Or. Ap p.  275, 6 0 8  P . 2d 5 6 6  (1980) a n d  C o m m i t t e e  of 1000 to 

Re- elect S ta t e S e n a t o r  W a l t  B r o w n  v. E i v e r s , 2 96  Or. 195, 679 

P . 2d 1159 (1983).

In bo th  cases, the O r e g o n  c o u r t s  h e l d  t h a t  a s t a t e m e n t  is 

" n o t  fal se ,  . . .  if  a n y  r e as o na bl e  i nf e re nc e can be d ra w n from 

the e v i d e n c e  that the statement is factually correct or  t h a t  the 

s t a t e m e n t  is m e r e l y  an  e x p r e s s i o n  of o p in ion." B r o w n , 674 P . 2d 

at 1163. T h e  C o u r t  in S u m n e r  a d d e d  t h a t  r e g a r d l e s s  o f  h o w  

" i l l - f o u n d e d  or  u n r e a s o n a b l e "  a d e f e n d a n t ' s  op inions m i g h t  be, 

they a re not a c t i o n a b l e  as a "false s t a t e m e n t  o f  m a t e r i a l  fa ct" 

as long as a r e a s o n a b l e  in f e re nc e  exists that such a state me nt  is 

o nl y  an opinion. S u m n e r , 608 P . 2d at 569.

The M i nnesot a Supreme Court came  to a si milar c o n c l u s i o n  in 

K e n n e d y  v. V o s s , 304 N . W . 2 d  299 (1981). In interpreting "false 

inf orm at io n" as included as  an e l e m e n t  in M . S . A .  §210A.04, t h e
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K e n n e d y  c o u r t  h e l d  t h a t  an e x t r e m e  a nd  i l l o g i c a l  in ference in 

ca m pa i gn  literature, b as ed  u p o n  an a c c u r a t e  s t a t e m e n t  o f  fact, 

does not c o n s t i t u t e  false information. I d . at 300.

The court a l s o  added that the s t a t u t e  w a s  d i r e c t e d  t o w a r d s  

t h e  m a k i n g  o f  a . a l s o  s t a t e m e n t  o f  f a c t  a n d  " n o t  a g a i n s t  

cr it i ci s m of a c a n d i d a t e  or u nf av orable d e d u c t i o n s  d e r i ve d  from a 

ca nd i da te ' s conduc t.  " at 300.

An ex am pl e of  a fact situation w hi ch  h i g h l i g h t s  t h e  p r o b l e m  

w o u l d  b e :  A n  i n c u m b e n t  C o u n t y  C o u n c i l  m e m b e r ,  d u r i n g  the

pre vious years b u d g e t  hearings, votes a g a i n s t  the a d o p t i o n  of the 

Cou nty b u d g e t  as a w h o l e  b e c au s e he d i s a g r e e s  wi th  one parti cu la r 

bud get item. Duri ng  the ne xt  campaign, his o p p on e nt  p u b l i s h e s  an 

a r t i c l e  c l a i m i n g  t h a t  t h e  i n c u m b e n t  i s  a g a i n s t  a " s e n i o r  

c i t i z e n ' s  c e n t e r ,  b u d g e t  i n c r e a s e s  for l o c a l  l a w  enforcement, 

be tt er  s alar ie s for tachers, and bike t r a i l s  f or  c h i l d r e n . "  At 

f i r s t  g l a n c e  s u c h  a p u b l i c a t i o n  app e ar s to b e  false, misleading, 

and intended to i n j u r e  the c r e d i b i l i t y  of the i n c u m b e n t  a n d  th u s 

aff ect the e l e c t i o n  outcome .

H o w e v e r ,  s u c h  a s t a t e m e n t ,  d e s p i t e  i t s  " e x t r e m e  a n d  

i l l o g i c a l  i n f e r e n c e "  can be traced ba ck  to an  ac c u ra te  statement 

o f  fact; t h e  i n c u m b e n t  d i d  v o t e  a g a i n s t  t h e  a d o p t i o n  o f  t h e  

b u d g e t .  M o r e o v e r ,  t h e  c a n d i d a t e  c o u l d  c l a i m  (and p r o b a b l y  

su c ce s sf u ll y  so) th at  his s t at em ent r e p r e s e n t e d  no m o r e  t h a n  h i s  

" o p i n i o n "  o n  t h e  l i k e l y  r a m i f i c a t i o n s  of  the i n cu m be n t' s voting
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r e c o r d .

The lesson to be learned is that if a q u es t io na bl e statement 

by a c an d i d a t e  can be either traced bac k to an accurate statement 

of  fact, o r  b e  r e a s o n a b l y  i n f e r r e d  as  n o t h i n g  m o r e  t h a n  an 

o p i n i o n ,  t h e n  no  a c t i o n a b l e  c l a i m  e x i st s under a statute which 

p r o h i b i t s  " f a l s e  r e p r e s e n t a t i o n s "  o r  " f a l s e  s t a t e m e n t s  o f  

m at er ia l fact."

(b) "knowingly"

Two of the mor e i m po rt ant state cases dealing d i r e c t l y  w i t h  

the mental c u l p a b i l i t y  el ement of a political ad ve r t is i ng  statute 

a r e  D a u g h e r t y  v. H i l a r y ,  3 4 4  N . W . 2 d  8 2 6  ( M i n n .  1 9 8 4 )  and 

Sn ortland v. C r a w f o . d , 306 N . W. 2d  614 (N.D. 1981).

In H _ i l . a r t h e  d e f e n d a n t  w a s  c h a r g e d  w i t h  v i o l a t i n g  

M.S.A. §210A.02 wh ic h p r o h i b i t e d  a pers o n from "knowingly" making 

a n y  f a l s e  c l a i m ,  s t a t i n g  or  i m p l y i n g ,  that a c a nd id ate has the 

su pport or e n do rs e me n t of a m a j o r  p o l i t i c a l  p a r t y  w h e n  in fact 

the c an d id at e do es  not. The d e f e n d an t  candi date in H i l a r y  mailed 

s e v e r a l  t h o u s a n d  d o c u m e n t s  titled "Official Sample B a l l o t — Vote 

for  t h e s e  D F L ' e r s . "  (Th e D F L  is the D e m o c r a t i c  F a r m e r  L a b o r  

P a r t y ;  a p o l i t i c a l  p a r t y  o f  m a j o r  i n f l u e n c e  in M i n n e s o t a ) .  

T hese d o c u me n ts  we r e st r ik i n g l y  simila r in w o r d i n g  a nd c o l o r  to 

t h e  t r a d i t i o n a l  D F L  s a m p l e  b a l l o t .  A l t h o u g h  t h e  d e f e n d a n t
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c a n d i d i a t e  w a s  a f f i l i a t e d  w i t h  t h e  D F L  p ar t y,  t h e  p a r t y  h a d  

endorsed an other candidate. Id. at 830.

At the trial, the d ef e nd an t ca ndid at e asserted t h a t  she and 

h e r  c a m p a i g n  s t a f f  d i d  not know that the sample Dallots falsely 

i m p l i e d  i m p l i e d  p a r t y  s u p p o r t  o r  e n d o r s e m e n t .  I^d. a t  8 3 1 .  

H o w e v e r ,  t h e  S u p r e m e  C o u r t  ruled that be ca use the defend an t had 

modeled h e r  "Official Sample. Ballot" on past "Official DFL Sample 

B a l l o t s " ,  a n d  b e c a u s e  s h e  w a s  a w a r e  o f  t h e  s t a t u t e  a n d  

i n t e r p r e t i n g  c a s e  law, b u t  chose to interpret it in a dif fe r en t  

way, the v i o l a t i o n  o f  the s t a t u t e  w a s  " k n o w i n g l y "  d e s p i t e  h e r  

insis t en c e that it w as  not. JU3. at 831.

T h u s ,  a c a n d i d a t e  c a n n o t  m e r e l y  h i d e  b e h i n d  a c l o a k  o f  

"su bj ec tive good faith," or "I be l i ev e d my  statements w e r e  true," 

or  "I d i d n ' t  k n o w  my stateme nt s falsely implied" . . . etc. as a 

c o m p l e t e  d e f e n s e  to an e l e c t i o n  o f f e n s e  c h a r g e .  R a t h e r ,  t h e  

Hilary co ur t  held that the test for "knowingly" is to b e  l e f t  to 

the trier of  fact and shall be de te r mi n ed  by the evidence.

T h e  S n o r t l a n d  c a s e  r e p r e s e n t e d  an e f f o r t  b y  t h e  S u p r e m e  

C o u r t  o f  N o r t h  D a k o t a  to d e f i n e  w h a t  " k n o w i n g l y "  mean t in the 

context of  Sec. 1 6 - 2 0 - 1 7 3 . 3  N . D . C . C .  ( c u r r e n t  sec. 1 6 . 1 - 1 0 - 0 4  

N.D.C.C) w h i c h  states in part:

" N o  p e r s o n  s h a l l  k n o w i n g l y  s p o n s o r  a n y  p o l i t i c a l
a d v er ti s em e nt  c o n t a i n i n g  false information. . . . "

T h e  C o u r t  e x p l i c i t l y  s t a t e d  t h a t  t h e  d e f i n i t i o n  o f
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" k n o w i n g l y "  is not " w h e t h e r  a reasonabl y p r ud e nt  person kn e w or 

s h o u l d  h a v e  k n o w n  t h a t  t h e  s t a t e m e n t  w a s  f a l s e ?  r a t h e r ,  t h e  

sponso r must h av e had a firm belief, u n ac co mpanied  by substantial 

d o u b t ,  in t h e  f a l s i t y  of the statement." S n o r t l a n d , 306 N.W.2d 

at 623. T h e  C o u r t  w e n t  o n  to a dd  t h a t  "it is c l e a r  t h a t  t h e  

f a l s e  s t a t e m e n t  w h i c h  is ma d e n e glige nt ly  is p ro t ec te d speech." 

I d . at 623.

Because the N o rt h  Dakota statute u s e s  a s t r i c t  " k n o w i n g l y "  

standard rather than the N ew York Times "actual malice" standard, 

c o n v i c t i o n s  would be m o r e  diffi cu lt  to obtain. Ac c ordin g to the 

S n o r t l a n d  c o u r t ,  i f  an  a c t u a l  m a l i c e  s t a n d a r d  is u s e d ,  t h e  

p l a i n t i f f  n e e d s  only  to show that the "sponsor had a firm beli ef 

in the falsity of the statement" in order to o b ta in  a c o n v i c t i o n  

and/or finding of civil liability.

(c) "B u rd e n of p r o o f "

As noted a b o v e ,  o n l y  O r e g o n  h a s  s t a t u t o r i l y  i n c l u d e d  the 

b u r d e n  o f  p r o o f  in i t s  c o m p r e h e n s i v e  s t a t u t e .  Gi ve n the fact 

that both New York T i m e s  and V a n a s c o  all ud e to the constitu ti on al 

n ec e ss it y of a "clear and c o n v i n c i n g "  s t a n d a r d  o f  p r o o f ,  it is 

s u r p r i s i n g  t h a t  t h e r e  a r e  not mo r e  state s tatut es  which  in cl ud e 

th e e l e m e n t  a n d  m o r e  s u r p r i s i n g  y e t  t h a t  t h e r e  h a v e  b e e n  f e w  

c h a l l e n g e s  m o u n t e d  o n  t h i s  l e g a l  g r o u n d .  H o w e v e r ,  a r e c e n t  

Nebraska District C ou rt cas e m ay change this.



4

N.R.S. §49-1474(2) states in part that;

N o  p e r s o n  s ha l l . . . p u b l i s h  . . . any ad ve rti s em en t
. . . knowing such . . . a d v e r t i s e m e n t  to c o n t a i n  a n y  
false sta tement of material fact. . . .

T h i s  s t a t u t e  w a s  r e c e n t l y ,  a n d  s u c c e s s f u l l y ,  c ha l le ng e d in the

L a n c a st e r C o u nt y District Court in the case of DeCamp v. Nebraska

Atcountabil ity and Disclosure. C o m m i s s i o n , ( u n p u b l i s h e d  o p i n i o n ) ,

o n  t h e  g r o u n d s  that the statute did not requir e a g u i l t y  finding

b y  the Co mm i ss i on  to be based on "clear and convincing" evidence.

The Co u rt  ruled that bec a us e the statute contained no standard of

pr oo f  r eq ui r e m e n t  and b e ca u se  the D i s c l o s u r e  C o m m i s s i o n ’s r u l e s

o f  p r a c t i c e  a n d  p r o c e d u r e  a l s o  s e t  forth no standard of pr of,

the st atute is unconsti tu ti onal. (It should be noted t h a t  u n d e r

the N e b r a sk a scheme, the Disclo s ur e  C om mi ss ion is a c t u al l y vested

w t i h  t h e  a u t h o r i t y  to a p p l y  c r i m i n a l  s a n c t i o n s  a g a i n s t  t h o s e

c a n d i d a t e s  o r  p e r s o n s  i t  f i n d s  i n  v i o l a t i o n  o r  N . R . S .

§49-1474(2)).

T h e  C o m m i s s i o n  a r g u e d  t h a t  a p o l i c y  m a n u a l  w h i c h  w a s  

r e g u l a r l y  u s e d  b y  t h e  C o m m i s s i o n  r e f e r r e d  to a s t a n d a r d  based 

upon "reliable, probative, and su bstantial evidence." It ap pears 

however, that the Court hel d that such a standard w a s  e i t h e r  n o t  

s t r i n g e n t  e n o u g h  o r  w a s  t o o  a m b i g u o u s  t o  a l l o w  f o r  p r o p e r  

j u d i c i a l  r e v i e w .  T h e  C o u r t  a l s o  a d d e d  t h a t  b e c a u s e  F i r s t  

A m e n d m e n t  r i g h t s  w e r e  at s t a k e ,  t h e  c o n s t i t u t i o n a l l y  req uired

T h e  e x i s t i n g  N e b r a s k a  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e ,
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sta nd ar d of proof, an requi re d by N e w  York T imes and V a n a s co, in 

a "clear and convinci ng " evidence standard.

The only other state whi ch han a c o m p r e h e n s i v e  s t a t u t e  and 

w h i c h  h a s  f a c e d  a c h a l l e n g e  on b u r d e n  of pr o of  grounds, is Ohi o 

in the c a s e  o f  D e W i n e  v. O h i o  E l e c t i o n s  C o m m i s s i o n ,  61 O h i o  

App. 2d 25, 399 N.E.2 d 99 (1978).

Un der the Oh io  statute, O.K.C. §3599.091, w h ic h  is t he  m o s t  

c o m p r e h e n s i v e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e  in t e r m s  o f  

pr osc r ib i ng  p a r t i c u l a r  c a m p a i g n  b e h a v i o r s ,  the O h i o  E l e c t i o n s  

C o m m i s s i o n  i s  e m p o w e r e d  to i n v e s t i g a t e  c o m p l a i n t s  o f  u n f a i r  

c a m p a i g n  p r a c t i c e s .  T h e  C o m m i s s i o n ,  u p o n  c o m p l e t i n g  i t s  

i n v e s t i g a t i o n ,  m a y  t h e n  recommend to the c ou nt y  prosecu to r that 

c e r t a i n  c h a r g e s  b e  f i l e d .  T h e  s t a t u t e  d o e s  n o t  r e q u i r e  t h e  

C om mi ssion to me e t any pa rt i cu la r  b u r d e n  of proof.

The d e f e n d a n t  c an d id a te  in DeW ine a r g u e d  that the Commission 

w a s  r e q u i r e d  to u t i l i z e  a p r o o f  b e y o n d  a r e a s o n a b l e  d o u b t  

s t a n d a r d .  T h e  D e W i n e  c o u r t  s t a t e d ,  h o w e v e r ,  t h a t  because the 

fu nction of the Co mi ssion is v e r y  s i m i l a r  to  a g r a n d  jury, t h e  

" p r o c e e d i n g s  b e f o r e  the Comm is s io n  do  not co nst it u te  a criminal 

p r o c e e d i n g . "  1^3. a t  1 0 5 .  T h e  C o u r t  t h e n  r e a s o n e d  t h a t  a 

" p r e p o n d e r a n c e  o f  e v i d e n c e "  s t a n d a r d  p r o v i d e d  s u f f i c i e n t  

pr ote c ti o n to allege d v i o l a t i o n s  u n d e r  t h i s  t y p e  o f  r e g u l a t o r y  

scheme. Id. at 104.

The m a j o r  po int to be taken fr om  these cases is t h a t  if t he



c o m p l a i n t s  is a l s o  e m p o w e r e d  to i m p o s e  s a n c t i o n s  (criminal or

c i v i l )  on v i o l a t o r s ,  t h e n  t he  s t a t u t e  w h i c h  a u t h o r i z e s  s u c h

powers must include a "clear and convincing" evidence standard of

proof elem en t w i th i n the satute.

(d) S c h m i t t  v. M cL aughlin

M in n e s o t a  st atute §210A.02 w as  challenged on c o n s t i t u t i o n a l

g r o u n d s  in S c h m i t t  v. M c L a u g h l i n , 275 N . W . 2 d  587 (1979). The

statute, w h i c h  re ma in s in effect  today, provides:

No p e r s o n  o r  c a n d i d a t e  s h a l l  k n o w i n g l y ,  e i t h e r  b y  
h i m s e l f  or b y  a n y  o t h er  person, w hi l e such ca n di da t e is 
s e e k i n g  a n o m i n a t i o n  or  e l e c t i o n ,  ma k e,  d i r e c t l y  or 
indirectly, a false c la i m stating or implyi ng  t h a t  the 
c a n d i d a t e  h a s  t h e  s u p p o r t  o r  e n d o r s e m e n t  o f  a n y  
p o l i t i c a l  p a r t y ,  o r  u n i t  t h e r e o f ,  o r  o f  a n y  
o r g a n i z a t i o n ,  w h e n  in fact the ca n di da te does not have 
such support or endorsement.

The court, in h o l d i n g  that the s t a t u t e  d i d  no t v i o l a t e  the 

c o n s t i t u t i o n a l  r i g h t  to f r e e d o m  o f  speech, gave three specific 

reason s for its r u l i n g .  _Id. at  590. F i r st ,  t he  C o u r t  s t a t e d  

t h a t  t h e  s t a t u t e  o n l y  r e g u l a t e d  "false statements." Id. at 590. 

S e c o n d ,  t h e  C o u r t  s t a t e d  t h a t  t h e  s t a t u t e  i s  d i r e c t e d  

s p e c i f i c a l l y  at f a l s e  c l a i m s  of e nd orsemen t or su p po r t and thus 

is n ar ro wly drawn to serve a go v ernment al  interest in p r o t e c t i n g  

the political process. Id. at 591. Third, the Court stated that 

b e c a u s e  t h e  s t a t u t e  is n a r r o w l y  d r a w n ,  it is n o t  so v a g u e  or 

ambiguous that pe r so n s of  c o mm o n in te lligence would b e  u n a b l e  to

c o m m i s s i o n  r e s p o n s i b l e  f o r  i n v e s t i g a t i n g  u n f a i r  c a m p a i g n  p r a c t i c e
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d e t e r m i n e  wh a t  c o n d u c t  will violate it. Id. at 591.

T h es e  t h r e e  r e a s o n s  g i v e n  b y  t h e  C o u r t  for u p h o l d i n g  t he 

c o n s t i t u t i o n a l  v a l i d i t y  o f  M . S . A .  §210A.02 o stensib ly  could be 

tr ans l at e d into a three - p ro ng  test to d e t e r m i n e  t he  v a l i d i t y  o f  

any  p o l i t i c a l  ad ve r t i s i n g  statute. The th ree -prongs would be:

(1) Does the statute p r o s c ri b e or regu la te  only 
c o r s t i t u t i o n a l l y  u n protect ed  speech? (i.e.,
"false sta tements.")

(2) Is the statute na rrowly drawn so it: (a) 
p r o s c r i b e s  or reg ul at es "sp e ci f ic  b e h a v i o r ", 
and (b) legi ti m at l ey  serves the compe ll ing state 
i nt e r es t  of prot ec ti ng the po litical  process?

(3) Is the st atute so na rr owly d ra wn  that it 
c a n n o t  be chal le ng ed as vague or am bi guous 
and t h er e by  any p erso n of comm o n  in te lligence 
wil l be ab le  to d et e rm i ne  wh a t co nduct will 
v i o l a t e  it?

The d r a f t  sta tu t e set out in Part V m e e t s  t h i s  t h r e e - p r o n g  

t e s t  a n d  t h e  o t h e r  s p e c i f i e d  req ui r em e nt s pr ev i ou s ly  mentioned.

P A R T  I V

WA SH I N G T O N  C AS E LAW 

In Washi ng to n, there ha v e bee n no ap pell at e or supreme court 

d e c i s i o n s  d e a l i n g  d i r ec t ly  w i t h  a con st i tu ti o na l  ch a llenge to any 

po li ti cal a d v e r t i s i n g  st atute. H o w e v e r ,  t h e r e  a r e  t h r e e  c a s e s  

whi ch impact the false political ad ve r t i s i n g  issue.

The first case, Ford v. H a g e l , 423 Wn.App. 675, 713 P . 2d 736
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(1986) cl early implies that Washi ng ton c o ur ts  would be r e c e p t i v e  

t o  s o m e  f o r m  o f  a f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e .  The 

Court, in rul in g on a de famatio n actio n u n e q u iv o ca l ly  stated that 

"false s ta tement s of fact . . . have no c on s ti t ut io n al  value."

The s ec on d  W a s h i n g t o n  c a s e  w i t h  p o s s i b l e  i m p a c t  is In Re 

D o n o h o e , 90 W n . 2 d  173, 580 P. 2d 1093 (1978). In this case, the 

Co urt found that an attorney, as a judicial candidate, k n o w i n g l y  

p u b l i s h e d  f a l s e  s t a t e m e n t s  o f  fact w h i c h  w e r e  d a m a g i n g  to her 

opponent, an in cumbent judge. l_d. at 179. T h e  c o u r t  u p h e l d  a 

State Bar A s s o c i a t i o n  reprimand based on a v i o l at i on  of a section 

o f  th e  C o d e  of Professional R e s p o ns i bi li t y w h ic h provided that a 

l a w y e r  s h o u l d  n o t  k n o w i n g l y  m a k e  f a l s e  s t a t e m e n t s  o f  f a c t  

c o n c e r n i n g  t h e  q u a l i f i c a t i o n s  o f  a c a n d i d a t e  for e l e c t i o n  or 

a ppoint me nt  to a judicial office. (CPR/DR 8 - 1 0 2 ( A ) (B ) ) . Id. at 

180.

The c ou rt  also stated that "we do not b e l i e v e  that the First 

Ame ndment pr o te c ts  one who utters a s t a t e m e n t  w i t h  k n o w l e d g e  of 

its f a l s i t y , even in the conte/t of a jud icial campaign." Id. at 

181 (Emphasis supplied).

T h e  f i n a l  W a s h i n g t o n  c a s e  to b e  d i s c u s s e d  i s  S t a t e  

v. M a r c h a n d , 104 Wn . 2d  434, 706 P.2d 225 (1985). In Marchand the 

W a s h i n g t o n  S u p r e m e  C o u r t  s t a t e d  th a t  if a s t a t u t e  i m p l i c a t e s  

constitutio na l rights, then all e l e m e n t s  n e c e s s a r y  to m a k e  the 

statute co ns ti t ut i on a l must be within the statute. Therefore, an



a g e n c y  m a y  n o t  s u p p l y  a n y  m i s s i n g  e l e m e n t s  w h e n  e n f o r c i n g  a 

st atute w h i c h  involves co ns ti tution al  rights.

The inference to be drawn from this case with r e g a r d  to the 

p o l i t i c a l  a d v e r t i s i n g  i s s u e  is t h a t  if the f al s e a d v e r t i s i n g  

statute do e s not in cl ude a clear and c o n v i n c i n g  e v i d e n c e  b u r d e n  

o f  p r o o f  i n  t h e  s t a t u t e ,  t h e  C o m m i s s i o n  r e s p o n s i b l e  f o r  

i n v e s t i g a t i n g  comp la in ts and imposin g s a n c t i o n s  c a n n o t  c l a i m  to 

v a l i d l y  s u p p l y  the element by vir tu e of it being included in its 

a d m i n i s t r a t i v e  rules or procedures.

P A R T  V 

PR OP O SE D  M OD E L ST AT UT E

4 2 . 1 7 . 0 2 0  DE FINITIONS

(29) " A c t u a l  m a l i c e "  m e a n s  w i t h  k n o w l e d g e  or  w i t h  r e c k l e s s  

d i s r e g a r d  as to its t ruth or falsity.

(30) " S p o n s o r "  m e a n s  the c a n d i d a t e ,  p o l i t i c a l  c o m m i t t e e ,  o r  

o t h e r  p e r s o n  p a y i n g  fo r  t h e  a d v e r t i s e m e n t .  If a person 

acts as an ag ent for a n o t h e r  or is r e i m b u r s e d  b y  a n o t h e r  

for t h e  p a y m e n t ,  the original sour ce of the payment is the 

sponsor.



(31) "Incumbent" me ans a per so n who is in present p o s s e s s  .on of 

an elected office.

(23) " P o l i t i c a l  A d v e r t i s i n g "  s h o u l d  b e  c h a n g e d  to " P o l i w e a l  

A d v e r t i s e m e n t "  to r e f l e c t  t h e  l a n g u a g e  o f  t h e  m o d i f i e d  

statute. De fi ni ti o n to rema in the same.

Note: A d d i t i o n a l  t e r m s  s u c h  as  " c a n d i d a t e , "  " e l e c t i o n , "  a nd

"perso n," are c ur re n tl y  defi n ed  in 42.17.020.

4 2. 17 .530 FALSE  INF ORMATIO N PROHIBITED.

(1) It shall be unlawful fo r a p e r s o n  to s p o n s o r ,  w i t h  a c t u a l  

m a l i c e :

(a) a po li tical a d v e r t i s e m e n t  w h i c h  contains 
false statements of m a t er i al  fact;

(b) a pol it ic al a d v e r ti se m en t  w h i c h  falsely 
r ep re se nts that a c a n d i d at e  is an incumbent 
for the o f f i c e  sought wh en  in fact the 
c a ndid at e is not the incumbent.

(2) It shall also be unlawful for a p e r s o n  or c a n d i d a t e ,  w h i l e  

such ca n d id a te  is seeking a no m in a t i o n  or election, to make, 

e i t h e r  d i r e c t l y  or  i n d i r e c t l y ,  w i t h  actual malice, a false

31
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c l a i m  s t a t i n g  or i m p l y i n g  the s u p p o r t  or e n d o r s e m e n t  o f  a n y  

p e r s o n  o r  o r g a n i z a t i o n  w h e n  in fact the c a n d i d a t e  d o e s  not 

h a v e  s u c h  s u p p o r t  or e n d o r s e m e n t .

(3) A n y  v i o l a t i o n  o f  t h i s  st at ut e,  m u s t  b e  p r o v e d  b y  c l e a r  a n d  

c o n v i n c i n g  ev id en ce .
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5 6  § 4 1 A E LE C T IO N S

Cron Ralaraneai
N o m ination  o f ra n d ld n tca , g e n e ra lly , »c« c. 5 3 ,1 1 c t acq.
I’oateni, e a r th  o r  hn n d b llla , pou ting  nnd d is tr ib u tio n  n e a r  e n tra n ce  to  p o lling  p lace  

p ro h ib ited , p e n a lty , s e e  c. 54, I 05.

Library Rafarancat
E lec tio n s «=»317. C .J.8 . E lections I I 329.350.

§ 42. False statements relating to candidates or questions sub­
mitted to voters

No person shall make or publish, or cause to be made or published, 
any false statement In relation to any candidate for nomination or 
election to public office, which is designed or tends to aid or to injure 
or defeat such candidate.

No person shall publish or cause to be published in any letter, 
circular, advertisement, poster ur in any other writing any false state­
ment in relation to any question submitted to the voters, which state­
ment is designed to affect the vote on said question.

Whoever knowingly violates any provision of this section shall be 
punished by a fine of not more than one thousand dollars or by Im­
prisonment for not more than six months.

Added by SL1946 .537, §11. Amended by SL1964.C. 147, § 2.

Hlitorleil N o t e

SLJWM, c. 147. |  2. approved March 9. Prior Lawi:
1004, Inaerted tbe aeeood para graph 8L1023. e. 200, II 1.1

8LI92& C. 101.
O.L1032 (Ter.Ed.) c. » ,  I 34A: e. 50. 
I WA.

Croti R iftroato i
N om ination  o f  can d id a te* , g e n e ra lly , a re  c. 53 1 1 e l aeq.

Law ftttrltw Commiatarloi
A voidance o f an  e lec tio n  o r  r r fe re n -  L aw  o l th e  la n d :  to r ta  o f  th e  tongue,

d u m  w hen th e  e le c to ra te  h a t  been ml*- IV o . Arch. M cLean (lOOOt 12 G reen  D ag 
le d  11957170 l l a n a r d  L K e r .  1077. 5 2 1

Library R eltrtacai
Election* 0318.332. C J 8 Elect lunt I I  331.351
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203 Offenses and Penalties 3599.091

within Mid statement the name and residence or business 
address of the chairman, treasurer, or secretary of the organization issuing the same, or the person who issues, 
makes, nr is responsible therefor. The disclaimer "paid 
political advertisement” is not sufficient lo meet the 
requirements of this division. When such publication is issued by the regularly constituted central or executive 
committee of a political party, organized as provided in 
Chapter 3517. ol the Revised Code, it shall be sufficiently identified if it bears the name of the committee and its 
chairman or treasurer. No person, firm, or corporation shall 
print or reproduce any notice, placard, dodger, advertise­
ment. sample ballot, or any other form of publication in violation of this section. This section does not apply to the transmittal of personal correspondence that is not repro­
duced by machine for general distribution.

The scctctary of state may, by rule, exempt, from the requirements of this division, printed matter and certain 
other kinds of printed communications such as campaign 
buttons, balloons, pencils, or like items, the size or nature of which makes it unreasonable to add an identification or disclaimer. The disclaimer or identification, when paid for 
by a campaign committee, shall be identified by the words 
"paid for by" followed by the name and address of the 
campaign committee and the appropriate officer of the 
committee, identified by name and title.

(B) No person shall utter or cause to be uttered, over the 
broadcasting facilities of any radio or television station 
within this state, any communication which is designed to 
promote the nomination or election or defeat of a candi­date. or the adoption or defeat of any issue or to influence 
the voters in any election, unless the speaker identifies him­
self with his name and residence address or unless such 
communication identifies the chairman, treasurer, or secre­tary of the organization responsible for the ume with the 
name and residence or business address of such officer, except that communications by radio need not broadcast 
the residence or business address of such officer. However, 
a radio station shall, for a period of at least six months, 
keep the residence or business address on file and divulge it to any person upon request.

No person operating a broadcast station or any organ of 
printed media shall broadcast or print any paid political communication that docs not contain the identification required by this section.

Division (B) of this section docs not apply lo any com­
munications made on behalf of a radio or television station 
or network by any employee of such radio or television 
station or network while acting in the course of his 
employment.

No person shall use or cause to be used a false, fictitious, 
or fraudulent name or address in the making or issuing of a publication or communication included within the provi­
sions of this section.

(Q No prosecution under this section shall commence 
until the procedures prescribed in division (C) of scclion
3599.091 of the Revised Code have been followed. If the 
commission finds a violation of division (A) or (B) of this 
section, it shall do only one of the following:

(1) Impose a fine not to exceed the fine specified pursu­
ant to section J5I7.99I of the Revised Code,

(2) Report its findings to the appropriate prosecuting 
authority, which shall institute such civil or criminal pro­
ceedings as arc appropriate;

(3) Enter a finding that good cause has been shown for 
the commission not to impose a fine or report its findings lo the appropriate prosecuting authority.

Any person adversely affected by the action of the com­
mission under division (CHI) of Ih's section may appeal from such action in accordance with section 119.12 of the 
Revised Code.
HISTORY: 1986 II 555, cfT. 2-26-Ho198-t II 722; 1980 H 1062, S 2̂ 1; 1976 II 804; 130 v II

351; 129 v 244; 127 v 203. 1953 II I; GC 4785-198
PRACTICE AND STUDY AIDS

S c h ro c d c r-K a iz . O h io  C r im in a l L aw . S ta tu to ry  C h arg es  

CROSS REFERENCES
S e c re ta ry  o f  s ta t e ,  p o li t ic a l  c o m m u n ic a t io n s ,  n o  d is c la im e r  

n e e d e d  fo r  c c n a m  ite m s , O A C  111 -a-1 -Ol

E q u a l p ro te c t io n  o f  p e o p le  a  p u rp o s e  o f  g o v e rn m e n t, O  C o n ti  An I 52
E v ery  c i i i r e n  m a y  free ly  sp ea k , w r ite , a n d  p u b lish  h is  s e n t i ­

m e n ts  o n  a ll su b je c ts ; n o  law  m a y  ic s i r a in  lib e rty  o f  sp eech  o r  th e  
p re s s . O  C o n s t A n  I 5 1 1

LEGAL ENCYCLOPEDIAS AND ALR
O J u r  3d : 37 , E le c tio n s  5 2 5 6 . 292 , 296 , 297 ; 39 , E m p lo y m en t 

R e la tio n s  S 3 9 , 70 . N a m e s  6 5
A m  J u r  2d: 26 . E lec tio n s  5 3 7 9  e t seq  . 387

NOTES ON DECISIONS AND OPINIONS
O A G  7 5 -0 6 8 . R C  C h  3 5 1 7  re q u ire s  a c a n d id a te 's  c a m p a ig n  

c o m m itte e  t o  re p o n  a ll c o n ln b u l io n s  a n d  e s p e n d iiu re s .  w h ic h  a re  
in  e se e ss  o f  tw e n ty -f iv e  d o lla rs , reg a rd le ss  o f  w h o  m a d e  th e  c o n ln ­
b u l io n s  o r  e x p e n d itu re s .

O A G  7 5 -0 6 8  T h e  c h a n g es  lo  R C  C h  3517. cfTcclcd by 1974 S 
4 6 . eff. 7 -2 3 -7 J . h a v e  n o  efTeet u p o n  th e  id e n tif ic a tio n  r e q u ire ­
m e n ts  c o n ta in e d  in  R C  3 5 9 9 .0 9 . w h ic h  ap p ly  10 p u b lis h e d  c a m ­
p a ig n  m a te r ia ls  w h e th e r  they  a ie  d e s ig n e d  to  d e fe a t o r  to  p ro m o te  a  
c a n d id a te  o r  a n  issu e .

1930 O A G  2 0 3 2 . T h is  s e c tio n  as to  a  no tic e  o r  p la c a rd  d e sig n e d  
t o  p ro m o te  (h e  n o m in a t io n  o r  e le c tio n  o f  a  c a n d id a te  re q u ire s  on ly  
th a i  (h e  c h a i rm a n  o r  s e c re ta ry  o f  th e  o rg a m z a iio n  issu in g  s a m e  o r  
th e  n a m e  a n d  a d d re s s  o f  s o m e  s o ie r  re sp o n s ib le  ih e re fo r  a p p ea r  
th e re o n  I f  su ch  n o t ic e  c o n ta in s  th e  n a m e  a n d  a d d re s s  o f  ih e  c a n d i­
d a te .  a n d  h a s  b e e n  is su e d  by  h im . ih e  re q u ire m e n ts  o f  th is  s ec tio n  
h a v e  b e e n  m e t.

1930 O A G  2 0 2 0 . T h e  c irc u la tio n  o f  a  3"  v 6“  ca rd  p n n lc d  o n  
b lo tt in g  p a p e r  g la z ed  o n  o n e  s id e  lo  fu n h e r  t h e  c a n d id a c y  o f  a  
c a n d id a te  is  n o t p ro h ib i te d

3599.091 I'ofair political campaign activities
(A) No person, during the course of any campaign for 

nomination or election to public office or office of a politi­cal party, shall knowingly and with intent to affect the out­
come of such campaign do any of the following

(1) Serve, or place another person to serve, as an agent 
or employee in the election campaign organization of a 
candidate for the purpose of acting to impede the conduct of the candidate's campaign for nomination or election ot 
of reporting information to the employee's employer or the 
agent's principal without the knowledge of the candidate or 
his organization;(2) Promise, offer, or give any valuable thing or valuable 
benefit to any person who is employed by or is an agent of a 
candidate or his election campaign oigamzaiion for the 
purpose of influencing the employee or agent with respect

HuttixN l 1119



3599.091 Elections 204

lo ihe improper discharge of his campaign duties or in 
Obtain mlormalion a b o u t  ihe candidate nr his campaign 
organization,

(It) No person, during the course of any campaign for 
nomination or election lo public office or office of a politi­cal party, hy means of campaign materials, including sam­
ple ballots, an advertisement on radio or tck ision or in a 
newspaper or periodical, a public speech, press release, or otherwise, shall knowingly and with intent to affect the 
outcome of such campaign do any of the following:

(1) Use the title of an office not currently held by a 
candidate in a manner that implies that the candidate docs currently hold (hat office or use the term "re-elect'* when the candidate has never been elected at a primary, general, or special election to the office for which he is a candidate.

(2) Make a false statement concerning the formal school­
ing or training completed or attempted by a candidate, a degree, diploma, certificate, scholarship, grant, award, 
prize, or honor received, earned, or held by a candidate, or 
the period of time during which a candidate attended any school, college, community technical school, or institution.

(3) Make a false statement concerning the professional, 
occupational, or vocational licenses held by a candidate, or 
concerning any position the candidate held for which he 
received a salary or wages;

(4) Make a false statement that a candidate or public 
official has been indicted or convicted of a theft offense, 
extortion, or other crime involving financial corruption or 
moral turpitude;

(5) Make a statement that a candidate has been indicted 
for any crime or has been the subject of a finding by the 
Ohio elections commission without disclosing the outcome 
of any legal proceedings resulting from the indictment or 
finding;

(6) Make a false statement that a candidate or official 
has a record of treatment or confinement for mental disorder,

(7) Make a false statement that a candidate or official has been subjected to military discipline for criminal mis­conduct or dishonoraoly discharged from the armed 
services:

(8) Falsely identify the source of a statement, issue state­ments under the name of another person without authoriza­tion. or falsely state the endorsement of or opposition to a 
candidate by a person or publication:

(9) Make a false statement concerning the voting record 
of a candidate or public official:

(10) Post, publish, circulate, distribute, or otherwise dis­
seminate a false statement, either knowing the same lo be 
false or with reckless disregard of whether it was false or 
not. concerning a candidate that is designed to promote the 
election, nomination, or defeat of the candidate.

As used in this section, “voting record" means the 
recorded “yes" or "no" vote on a bill, ordinance, resolu­
tion. motion, amendment, or confirmation.

(C) before any prosecution may commence, a complaint 
shall be presented to the Ohio elections commission by an affidavit of any person, made on personal knowledge and 
subjcci to the penalties for perjury, setting forth any viola­
tion of division (A) or (II) of this section The commission 
shall procrcd lo investigate the charges made in the affida­vit. and shall, whenever possible, complete the investiga­
tion of all matters before an election The commission or a 
member of the commission may administer oaths, and the

commission may issue und enforce subpoenas with regard 
to an investigation under this section m the same manner 
as provided in division (C) of section 3517.15 of the Revised Code. I he commission shall issue copies of its 
findings to the committees or persons involved in its 
investigation

(t))< I) If the commission finds that division (A) or (fl) of 
this section has been violated, it shall do only one of the 
following

(a) Impose a fine not to exceed one thousand dollars;
(b) Forthwith transmit a copy of Us findings and the 

evidence to the prosecuting attorney of the appropriate 
couniy.

(2) Notwithstanding any provision of Chapters 1901., 1905., 1907., and 2931. of the Revised Code, the common pleas court has exclusive original jurisdiction over prosecu­
tions under this section.

(3) Any person adversely affected by the action of the 
commission under division (DMU(a) of this section may appeal from such action in accordance wiih section 119.12 
of the Revised Code.

(T.) If the commission finds upon the preponderance of 
the evidence that the violation is a continuing one. or if it 
has reason to believe that recurrence of the violation is 
imminent, it may issue an order lo cease and desist. The commission or the person who filed the affidavit, or the 
treasurer of the campaign committee of any candidate who 
filed an affidavit may bring an action for an injunction 
against any person violating or attempting to violate the 
order. Any person adversely affected by a tease and desist order of the commission may appeal as provided in section 
119.12 of the Revised Code. No appeal, however, shall stay 
enforcement of a cease and desist order. Ir. an action for injunction to enforce any final order of the commission 
brought pursuant to this section, the findings of the com­
mission. after hearing, arc pnma-facic evidence ol the facts 
found-

(F) in any action before the commission, if the allega­tions of the person who filed the affidavit arc not proved, and the commission scckv neither civil nor criminal relief 
in court, the commission may find that the complaint is frivolous and order the complainant to pay costs. If so. the person filing the complaint may be required lo pay such costs of the commission as would be assessed for the same service in a civil action before the court of common pleat. 
Such costs paid to the commission shall be deposited in the 
general revenue fund of the state. The commission shall 
provide each person under investigation, by mail or in per- 
son. prior to each meeting of the commission at which the 
person’s presence is requested, a notice for the hearing, and 
shall supply to each person under investigation, prior to the 
person’s first appearance before the commission, a state­ment of the legal rights and obligations of those under 
invcstiplton by the commission.

(G) Whoever violates division (A) or (B) of this section 
is guilty of unfair campaign practices, a misdemeanor of the 
first degree
HISTORY: 1986 H 555. eff 2-26.86

19X4 H 722. 19X0 S 251. 1977 H I; 1976 II 804
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government, und any county, city, district or 
other municipal corporation or public corpo- 
ration organized for a public purpose, in­
cluding a cooperative body formed between 
municipal o r public corporations, IFormerlv 
200 231. 1973 c  .VI ( 2 7 i i . 1979 c .1 9 0  (3 7 2 . 1979 c .510  (J.Sa;
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260 .162  I F o r m c r ly  260 .270 . 1073 c.711 (3 0 . 1979 c .190  
(3 6 6 ; r e n u m b e r e d  260  6551
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1971 c .712  (421

260 182 I F o r m c r ly  260 .310 . 1973 c 711 (3 2 . 1977 c  678 
(3 .  1979 c .1 9 0  (3 6 1 , r e n u m b e r e d  26 0  6341

260 .190  lA n ic n d c d  by 1959 c .611  (1 2 . r e p e a l e d  by  
1971 c .719  (S 2I

260 .192  I F o r m c r ly  260 .320 . 1973 c.711 (3 3 ,  re p e a le d  
b y  1979 c .1 9 0  (1311

260 .500  lA m c n d e d  b y  1947 c .C l l  (1 3 ; 1971 c .719  (4 6 ; 
r e n u m b e r e d  260.5521

260 .502  I F o r m c r ly  260 .335 , r e p e a l e d  by  1973 c.711
ItS)

2 60 .510  lA m c n d e d  b y  1957 c .611  (11 ; r e p e a l e d  by  
1971 c .719  (521

260 .512  ( F o r m e r ly  260 .310 ; 1973 c.711 (3 1 ; 1979 c .190  
(3S 0 . r e n u m b e r e d  260.6051

2 60 .520  (A m e n d e d  b y  1957 c .611  (1 5 ; 1971 c .719  (3 5 ; 
r e n u m b e r e d  260.3751

260.522 Id en tifica tion  o f  source o f  po l­
itica l pub lica tion . (1) Except as provided in 
this section, no person shall cause to be 
printed, posted, broadcast, mailed, circulated 
or otherwise published, any written matter, 
photograph or broadcast relating to any 
election o r to any candidate o r measure at any election, unless it states the name and 
address o f  the person responsible for the 
publication, including a statement that the 
publication war authorized by the person.

(2) A radio broadcast which complies 
with the requirement* o f the Federal Com­
munications Act and regulations under it is 
not required to state the address o f the per­
son responsible for the broadcast i f  the per­
son responsible for tho brcndcast is a 
candidate o r political committee.

(3) The prohibition under subsection (1) 
o f this section docs not apply to:

(a) Any sign relating to a candidate i f  the 
candidate o r  the principal campaign commit­
tee o f the candidate is responsible fo r the
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sign und the sign displays the name o f the 
candidate; or

(b) Any written matter rclnting to u 
measure nt any election prepared under the 
direction o f the governing body o f the city, 
county o r district that referred the measure 
i f  the written rnuttor is impartial, neither 
supports nor opposes passage o f ihe measure 
und contains the name and address o f the 
city, county or district.

(4) Any written matter or broadcast 
which has been previously published chull 
have the publisher and date o f publication 
clearly identified when it is referred to in a 
publication listed under subsection (1) o f this 
section.

(5) “ Address" for purposes o f  this section 
means the address o f a residence, office, 
headquarters o r sim ilar location where the 
person may be conveniently located. I f  the 
person is n political committee, the address 
shall be the address o f the political commit­
tee included in the statement o f  organization 
under ORS 260.042. IF o r m e r lv  260.360; 1973 c.4S3 
( I ;  1973 c .7 4 4  (3 5 ; 1975 c .683  (1 3 ; 1976 c .190  (773 ; 1981 
c 234 (1 7 . 1983 c .7 )  ( I I .  198.4 c.KOfc (6 3 . 1989 c.403 >2e; 
1939 c.10.44 (131

2 60 .530  IK ejK salcd  by  1957 c.644 ( 2 8 |

260.532 Fa lse  pub lication re la tin g  to 
candidate o r  m easu re . (1) No person shall 
cause to be written, printed, published, 
posted, communicated o r circulated, any le t­
ter, circu lar, b ill, placard, poster, photograph 
or other publication, o r cause any advertise­
ment to be placed in a publication, or singly 
or with others pay for any advertisement, 
with knowledge or with reckless disregard 
that the letter, circu lar, bill, placard, poster, 
photograph, publication or advertisement 
contains a false statement o f  material fact 
relating to any candidate, political committee 
or monsurc.

(2) A candidate who knows o f and con­
sents to a publication o r advertisement pro­
hibited by this section with knowledge or 
with reckless disregard that it contains a false statement o f  material fact, violates this 
section regardless o f whether the candidate 
has participated directly in the publication 
or advertisement.

(3) There is a rebuttable presumption 
that a candidate knows o f  and consents to 
any publication or advertisement prohibited 
by this section caused by a political commit­
tee over which the candidate exercises any 
direction and control.

(4) Any candidate o r political committee 
aggrieved by a violation o f this soction shall 
have a right o f action against the person a l­
leged to nave committed the violation. The 
aggrieved party may file  the action in the 
circuit court for any county in this state in
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which u defendant resides o r can be found 
or, i f  the defendant io a nonresident o f this 
state, in tho circuit court fo r unv county in 
which the publication occurred. To prevail in 
such un action, the pluintifT must show by 
clear and convincing evidence that the do- 
fendunt violated subsection (1) o f this soc- 
tion.

(5) A pluintifT who prevails in un action 
provided by subsection N l o f this section may 
recover compensatory damages for ull in jury 
suffered by tlic pluintifT by reason o f tho false 
statement o f material fact. P roo f o f 
entitlement to compensatory damages must 
be by a preponderance o f evidence. Any pro* 
vailing party is entitled to recover reason­
able attorney fees at tria l und on appeal.

(6) A political committee has standing to 
bring an action provided by subsection (4) o f 
this section ns p la in tiff in its own name, i f  
its purpose as evidenced by its preelection 
activities, solicitations and publications has 
been injured by the violution and i f  it has 
fu lly  complied with the provisions o f this 
chapter. In an action brought by a political 
committee ns provided by subsection (4) o f  
this section, the p la in tiff may recover 
compensatory damages for a ll in jury to the 
purpose o f  tho committee by reason o f the 
false statement o f  material fact. A political 
committee may not be sued as defendant in 
such an action. A recovery made by a poli­
tical committee which prevails in an action 
under this section shall be distributed pro 
rata among the persons making contributions 
to the committee.

(7) I f  a judgment is rendered in an action 
under this section against a defendant who 
has been nominated to public office or 
elected to a public office other than state 
Senator o r state Representative, and it is es­
tablished by clear and convincing evidence 
that the false statement was deliberately 
made or caused to be made by the defendant, 
the finder o f  fact shall determine whether 
the false statement reversed the outcome o f 
tho election. I f  the finder o f fact finds by 
clear and convincing evidence that the false 
statement reversed the outcome o f tho 
election, the defendant shall be deprived o f 
the nomination o r election and the nomi­
nation or office shall be declared vacant.

(8) An action under this section must be 
filed not la te r than the 30th day a fter the 
election relating tc which a publication or 
advertisement in violation o f this section was 
made. Proceedings on a complaint filed under 
this section shall have precedence over a ll 
other business on the docket. The courts 
shall proceed in a manner which w ill insure 
that:

(a) Final judgment on a complaint which 
relates to a primary or nominating election
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is rendered before the 30th day before the 
general election; and

(b) Final judgment on a compluint which 
relates to un election to an office is rendered 
before the term o f that office begins.

(9) T lic remedy provided by this section 
is the exclusive remedy for a violation o f this 
section. IFormerlv 2f«0 3><0; 1073 c.744 §36; 1075 cOS‘3 
§14; 1070 c.190 §374; 1979 e.067 §3. Ill 'l l c*97 §15. 19S3 
1.756 §1. I9H5 t.MJH JG3n|

760.540 11957 c.644 §10. 1971 c 749 §37; renumbered 
360.3351

260.642 Use o f  te rm  “ ree lec t.”  No per­
son shall use the term “ reolcct”  in any ma­
teria l, statement or publication supporting 
the election o f a candidate unless the candi­
date:

(1) VVus elected to the identical office 
with the same position number, i f  any, in the 
most recent election to fill that office;

(2) Was elected from the same district 
from which the candidate is seeking election 
or, i f  district boundaries have been changed 
since the previous election, i f  the majority 
o f the population in the district from which 
the candidate is seeking election was in the 
district from  which the candidate was previ­
ously elected; und

(3) Is serving and has served contin­
uously in that office from the beginning o f 
the term to which the candidate was elected. 
IForm crly 260.405; 1973 c.744 §37; 1979 c.190 §3751

260.545 Use o f  candidate name in way 
im p ly ing candidate is incumbent. No per­
son shall use the name o f a candidate in a 
way that implies that the candidate is the 
incumbent in office in any material, state­
ment or publication supporting the election 
o f a candidate unless the candidate is quali­
fied to use tho term “ reelect’' under ORS 
2o0.542 or the candidate:

(1) Was appointed to the identical office 
with the same position number, i f  any, after 
tho most recent election to f i l l that office;

(2) Was appointed from the same district 
from which the candidate is seeking election, or i f  district boundaries have changed since 
the previous election, i f  the majority o f the 
population in the district from which the 
candidate is seeking election was in the dis­
trict from which the candidate was ap­
pointed; and

(3) Is serving and has served contin­
uously in that office since the date o f  ap­
pointment. 11957 c.636 §3|

?M .i42 IForm crly  200.500; 1973 c.744 §33; rcpeslcd  
by 1979 c.190 §4311

260.555 P roh ib it ion s  re la tin g  to c ircu ­
la tion , fi lin g  o r  ce rtifica tion  o f  in itia tive , 
re fe rendum  o r  rec a ll pe tition . (1) No per­
son attempting to obtain signatures on, or
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IIO'H M i* guilty of ■ class fl misdemeanor. Each 
violation of thi* or! ii •  Mparntr offrnar Where a 
prrvm or persona violate* this ad , (hr violation afmlf 
la* that of I hr perron who directed (hr violation ima

2 0 . 1 1-20 lo 3 0 - 11 -3 3 . Repealed. imi.isti

20-1 €-2 1 . Prohibition* a t  lo publisher*, newspa­
per* anil o lh rr periodic ala.

No publish*? of i« nrw«papvr or olhrr periodical Cir­
culating in (hit s tair shall insert, either in it* ndver- 
liswg or reading column*, any paid rnnlft r which i* 
designated or Und* In no), injure nr d» fenl any candi­
date. or nny pnlilnnl party nr organi/nlion. or nny 
twn'off U forr (hr prn|dr. unlr*s It (• staled Ihr win 
that it |« a paid advertisement und the iinmr of ihr 
fhairman nr secretary at Othar officer* nf (hr political 
or other organization* inserting (hr same, nr Ihr 
name and addrr*a of wmr voire who i* rrspon*ddf 
therefor, ahull appear In auch advertisement in (hr 
nature of a signature. No f»r*on ahull pay ihr owner, 
rdilor, piihl|«hrr or agent of any ftrwspiprr or other 
prrndiral (<» inducr him (o advocate nr nppa* 
editorially any candidate for nnrntnalion or election, 
and no inch owner, editor, publisher or agent •hull 
a id  pt such payment l«V1

20.14  2 3 . Statem ent of ow nrrth lp  o f  publica- 
(Ion.

N'o p*jl li*hrr of any newspaper of otlirr pen* dies I 
published within thi* »ta!r shall Insert. n (h rr in (I* 
advnti-ung or muling column*. any mutter whatso­
ever »»f u political nuforr. nr nny political idit-rial 
rrliitlir (n u candidalr fog nny public office. unlrw*
I* a publisher thereof •lull file in Ihr office of (l»r 
Inult nunt guvrrn**f. within three? month* Iwf-iw Ihr 
holding of any nominating cwntrntmn nr primary nr 
g* nrtal election. nr within III day* aflrr ihr culling nf 
.Old U fl rt* llir Udding i*f my •firrlul Mnllnfl. u *»nrn 
*(.itrm«nt which d u ll contain th<- rminr* nf Ihr 
owm-r* nf uurh paper. and. If such puldi*hrf i* a cor- 
p.f.ilion, *uch statement •hull lm executed hy •nmr 
rr-ponuhb* nfT)rr*uilJjefr.tf who i« in a p illion  f,i 
know Ihr fact*, and *XjII cnnlam ih r name* and ud 
dro*v« nf ih r owner* «f (hr •hurra nf tfnrk und Ihr 
Uuid*nf«u«hn>rt«i|.ilii>n |i»i

2*1.14 -2 9 - Ilrrfara lfnn  of In lrrra t In puldirufltm.
harry candidal#, and evrfy memUf nl any |rf«  

—•n il campaign nr party committee, who. «dh«r rn 
lo . w n  n one or in th r muon »*f uny i-tfot |*?*on, 

Mity finjnci d inli i» -I in nny n*w-|»*|»# nr 
olhef I* rnohral ciriuUling in thi* *lute, Ufore Mali 
iM ««pu|» r nr pemdHnl -hall print nny mailer, mh* r 
•  »*e than a* l*p#«»vrt»d in Snliun ^ 1  I I  2 1 , wfmlt I* 
mfr.pj.-l nr tend* In influence. dinctly nf indortlly. 
anv voting a t any primary nr rlt-*ln*n in (hi* -talr. 
•hall Hit in I he office of Ihemgnty <b rk »»f Ihr fnunly 
in which h r rr«id*«a verified deelaMlMi iln linpiifi- 
mlrly the nrw*(i.ipp r or prrndical in which nr otff 
which h r  ha* »u»h financial in tm o t «r cnntml, und 
the riac t naturr and r tlrn l of *uth ln lm »l or c»«n- 
Iml Thr editor. rrun.iRff nr Mhrr prr*nn cnnlmlhng 
Ihr I'ul'ln jIiom 14 any *«Kh nrw*p>«*|«f of |»m «htal 
whn print* or cau«r* to he printed any *«<h ru lle r  
prior In Ihr filing of au<h yrtiferd dec laratmn I* ,Tudly 
of a miwjrmrannr IW

2 0 -1 122. r a id  od»er1i*cmenla permitted.
Noitwnrr. (miMi-Iur.rdifeer, rr|wwlrf. up»»i nr em­

ployee of any newspaper or other prnodecnl diull, etn 
reetly nr indim tly. *wl»nt, rrcnee or trrpt any pay-
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ment. prnml*e or compensation, nnr *h*ll m y  prronn 
pay or promise to pay or in any manner comprn*ola 
any auch owner, publisher, editor, reporter, agent or 
employee, directly or indirectly, for Influencing or nt* 
templing to influence by mean* of any printed mailer 
in *och nrwhp i|» r uny voting a t nny election nr pri­
mary iIn "iii'h any mean* wholnoevrr, rncrpt Ihrnogh 
llm mailer in’ertrd in auch newspaper or periodical 
a* "p.ild ndverlisernenl" and ao designated *» pro* 
♦Idrd l»y luw, and llie compen*nllon for inserting any 
•uefi paid advertisement «hall in no case eiceed the 
rrgular rate charged hy *im h new*jwi|>er or prrmdlcnl 
for «uch aervire. m i

1 0 - lt  W . F a la e  atatem enta In  re la t io n  to  c a n d i­
d a te s  fo rb id d e n .

No |«er»0f» shall knowingly make or pul.dl*h, or 
cauae to he made or publiihrd, any fal*e ataUmrnt in w 
relation tn any candidate, proposed constitutional 
amendment or other meaaure, which ia Intended or 
tend* to aflrct any voting at any primary, convention 
nr election. m i

20-14 29. Falae Im penonation  — Double voting.
Kerry person I* guilty of a felony who at any pri­

mary nr election npplie* for a hallo! in the name of 
•nmr other person, whether it i* that of a person liv­
ing nr Jrod, or of a fictitious perw»n, or who. having 
voted once nl a primary or election, opplir* nt Ihe 
•ame vlrciton for a ballot in III* own name nr nny 
other mme. and shall be puni*heil by imprisonment 
in the stale pri»on at hard labor for not fc** than one 
nor more than three yearn Any prrw-n who aid*, 
nhel*. rtmn^l* nr prrwurr* Ihe commiMion of *uch 
frl*ny shall U- sul*ief t to the «.»me |« nail y i*\l

2 0 . If .TO. Wagering on elections forbidden.
An> candidate wImi lu fore tir during any primary nr 

election com|Mign makes nny bet nr wugrr nf nny 
thing of ptsumnry valire, or in nny manner l»r<nme*a 
party lo nny *mh lo t nr wugrr. i*n (Ih- rr*ull «*f the 
pnmury or electron, nr on any event or cnntmgincy 
n  luting In nny (tending primary nr election, nr who 
provide* money or other vnluiddf thing !<• le? u*nl hy 
nny other person in U'tting nr wagering upon the 
nwutlw rtf nny impending primary or election, ia 
guilty nf ,i ft l<»ny Any p» m m  who make* nny hei nr 
wngrr nf nnythmg of (*ciiniury value on the result ef 
uny primary of f lection, «tf on any evrnl or rontm- 
gtncy relating therein, i* guilty of a miwhme.inor, 
and. in additntn thereto, nny *wch act -hall lie a 
grouiMl nf ihulhngi ng.nn*t hi* right to vote Any 
|» i -tut wlm. dinxtly nr m dirtttlf, nukew n I* t wn- 
ger with any voter, dnpemfmg up-n Ihe result no; 
im|**ndmg |oim-iry nr rhxtion, with the intent 
thereby to prmurr tlte chnllenge r*f ouch vnlrr, of U 
prrsi nt him from soling at *uch pnmury or election. 
I* guilty of n nii-drrneannr. IN

20.14-31. Inducing attendance a t poll* — pay­
ment nf wnrkera.

It *hall he unlawful for nny person to pny nnnlhff 
for any low due to ,ilti ndnnce at the poll* or to rrg«* 
lering; provide*! that this shall n>*t he (vn%true*l U 
permit an employer to make any deduction from the 
u*unl u ta ry  or w agrw of any employ re  while in atlr*  
duiirp at Ihe pnlla for the purpose of soling. No perara 
•hull pay for |wr*4-nnl service prrfofmnt or tn hr per- 
fnrmrd on lb* dav of n mucu*. primary, convrnlion 0 
rlrctMm. of f«*r any p»irrn»e fonnecled therewith 
tending in any wnv, d im tly  of liHtirixtly, to nlTo1 
the result Ihrfrwf, r i f fp t  for Ihe hiring of prr*enf
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whoa# ante duly It la la act a* challrngera nnd watch vlrra rrndrrrd, nr in onv rounty win run  such tnnfmv 
the count of ofncial ha I lota irvi ha. lin n  pnidordnlrifuitrd

im2 0  1 4 -3 2 . Itrpealnf.

2 0 -1 4 -3 3 . P  rum I sea nf appointment to  office for
hidden.

No person shall, in order to aid or promote his nom­
ination or election, dirrctly or indirectly, appoint nr 
promlsr tn appoint any penon. or secure nr promise to 
seturr, or aid in securing Ihr appointment, nomina­
tion or election of any person. In arv  public of private 
pnrMtwh or employment, or tn any p>»Mtion of bonor, 
trust or emolument Nothing hr f t  in contained, how- 

»• ever, shall prevent a cwndid.tle frmn slating puhlirty 
his prefi renrr for, or auptvui of, nny other candidal# 
for any office to Ik* votid f*.r «t the Mine primary nr 
election, or prevent a trndidatf for imv offirr in 
which the person elected wilt lw* charged with Ihe 
duty of pnrlkipnling in the election or nomination of 
any person as a candidate for any olfire fioin publicly 
slating or pledging hi* prrferrnrr for. or support of, 
any peraon for «uchofTicror nomination. ivu

2 0 -14 -3 4 . Indiirem rnta not to  herom e cand i­
date,

No person ■hall pay or reward, or promts# to pay or 
reward, another in any manner or form for the pur* 
po«r of Inducing him to be, or to refrain from or ceaie 
bring, a candidate, and no prnnn shall s*»tirit any 
payment, promise o» reward from nmithrr for such 
purpose. l»\i

20-11  3 5 . Ktremnsynary Institution* nmy not so­
licit candidate*

No person shall demand, solicit. n*k f»«r or invite 
any payment or contribution f.»r anv rrtiglou*, chari­
table or other ruu-e or orram/atmn tupis'Md to le  
primarily or priiHi|Nilly for (hr puhhr i**mhI (rorn n 
C« rw»n who Mrks lo lie of h is U cn m-tninatcd In anv 
oflior. and no randid.ile shall make anv such pay­
ment or (ofllrilmliofl. If it shall I* d- ouruhd or 
■•krd, during the time hr I* 4 candidate for nomina­
tion or election to anv office No payment or contribu­
tion for nny pur|v^r shall hr made n rendition pfrco- 
dent to the putting of a  numr on any caucus or con­
vention ballot, or nomination paper or (trillion, or to 
the perf-tcm.inre of any duty im(«w«<d hv law on a 
politudl committer ism

fw*
2 0 -14-4 0 . I'rncreding* by p rlvn tr rlerlnr.

If any ehitnr of the stale »hull have within ht« 
|moe»M'»n iofoimnlmn that any provision of thi* 
chupler bus luum vodale-l hy nnv rarolidate for whom 
*mh rhetor hud the right to vole or by any (n rMOiul 
campaign commuter of suth rnndidute or any rnrm 
l>rr thrn-of, hr mnv by vrnfird (ulitlon apply n 
district judg** id th< d i-lnrl in wblch smh vml.ilom 
ha* orrurved. to I Im* attorney g*-n«fs| or In tin* govrr 
nor for leave to bring a •penal prm • ung tu tnvrstl 
gale and determine whether ot red a*rr has |m-n 
such violation hy sm h candidate, or hy such commit 
tr r  nr rnendu'f lher»v.f. And for ap(siinlroml of »p»ciul 
counsel in roiiduct •mh pr<Hi-«s|iiig in l* liuir of thr •lair.

If it *h.ill apprar fmm such prtillon or nthrrwiu* 
that such candidate, nr cnmrnillcv or mrml* r tin m d. 
ha* violated anv provision of this chapter end that 
«uft*rlent evidence I* obtainable to show that Ihrrv I* 
pi "(utile eau»c tn twliwe that such pfwrrdmg rnuv 
l>e successfully maintained, then suth judge, the at 
Inrney general or the govrrn->r »hall grant leave l« 
bring such prntt-rding and shall appoint sprvi.il 
cmin«rl to conduct Ihr «ami- 

If auch leave t* grouted and *uch cnunvl |« ap 
pointed, such rlrvti# mav. I*v a •prvlal procn-ding 
brought in the d u lm t ccuirl in the name of (lie slate 
upon tbe rrlali'-n of such ylrtlnf. inve*ligilr and dr 
trr mine wlieltu r nr n-d •uch «ondidotr. or nunmUli* 
or nmndier thereof, ha* violated anv pr»ivi»i"o »»f thi* 
chnpter. IhiI nolhing contain* *1 lie rein shall hr cm od 
en d  .»• In nnv w,i% limiting the *(fixl or pri venliog 
Ihe operation •-( o lU r rentedww raid ing  in •m b 
fa«r* ion

20 II Tg flritrn lrd . iswi

20 -1 4 -3 7 . E trhnnge  nf conventlun rr id rn tla l*  
•n d  aupport forbhhfrn.

No prfwm ••• |* r***n* sfioll invite. *dli r or 1 Ifitl lh* 
trade, transfer *»♦ etchange rf uny noivrnlom Cinlrn 
lial, nr (hr voir or ««i|v|«ot of any d ih g .itr lo anv 
pditn.il ronveiilr-tt, in nclsm gr f««r otiy nouu-y of 
thing of value, nr in nrhonpt- f..c any credential, or 
lot the aupfwrt nr vote cd aov drlcg.itr f.*r any prrwn 
•T candidate for nny fvdilHol ••Oirr or nomination

IMI
20- |4 sUI. Ahrltlng violation nf chap ter — I'rn- 

nlty.
Any er*on who»hallatd.alvf e»r advi*# a violatinn 

•f any penvtuon of this chaplrr. f«rrpt n* otherw»*e 
Nnv idcd. shall hr guilty of a nu*drttvrnnor.

20-14-3 9 . P r w r m tio s i  — Venue.

2 0 -IM f, t'lcaeling* -> t'rncrduro,
In sinh prn»e«d*og tlte coopl.eirtl sh.ell fie »er-»e«t 

with the Mimnsaie .end -teall m| fuelh the- u em*-ed the 
pe-rs'ili whene- c-ldtoen is <e*nle sled and the gr*>und* nl 
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•12.17.130. Ccrtlflcntlon of rcporta ‘ I
Every report nnd statement required to be filed under this chapter shall 

Identify the ncrson preparing it, nnd shnll bo certified ns complete nml 
correct, both by the person preparing it nnd by the person on whose bolmlf it is filed.
Enacted by Lnwa 1973, ch. 1, } 43,'off. Jan, 1, 1973 (Initiative Measure No. 270,
5 43).

Historical anil Stntutury Note* ( .
Sunset Act nppllcntlon: Sco Itoviaer’s .Note following § <12.17.360.

42.17.440. Statements nnd reports public records
All statements nnd reports filed undor this chapter shall be public 

records of the agency where they nre filed, nnd nhnll be nvnllnblo for public inspection nnd copying during normal business hours nt the expense of llio 
person requesting copies, provided thnt the charge for such copies shnll not exceed actual coat to the agency.
Enacted by Lawa 1073, ch. 1, { 44, cff. Jan. 1, 1973 (Initiative Meiuuro No. 276,9 44).
Llbrnry References Records *»14.C.J.S. Records § 36 et seq.

i

42.17.450. Duty to preserve statements nnd reports
Persons with whom statements or reports or copies of statements or 

reports nre required to be filed under this chapter shnll preserve them for 
not less than six years, The commission, however, shall preserve suchstatements or reports for not less than ten years.
Enacted by Laws 1973, ch. 1, § 45, off. Jan. 1, 1973 (Initiative Measure No 270,§ 46).

I l l ito r lc a l and Statutory Not**

Ilistorlrnl nnd Ŝtatutory Notes
Sunset Act nppllcntlon; See Reviser's Note following § 42.17.350.

Library Reference* 
Records *=»I3.
CJ.S. Records §} 34, 40.

POLITICAL ADVERTISING 
42.17.505. Definitions

The definitions set forth in this section apply throughout RCW 42.17.510 through 42.17.540.
(1) "Actual mnbee" means to act with knowledge of falsity or with reckless disregard as to truth or falsity.
(2) "Sponsor" means the candidate, political committee, or person paying 

for the advertisement. If n person acts ns an ngent for another or is 
reimbursed by another for the payment, the original source of the payment is the sponsor.

(3) "Incumbent” means a person who is in present possession of an elected office.
Enacted by Lawa 1938. ch. 199, ( 1.
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(1) All written political advertising, whether relating to candidates or 
ballot propositions, shall includo tho sponsor's name and address. All rndlo 
and television political advertising, whether relating to candidates or ballot 
propositions, shall Includo tho sponsor's name. Tho uso of an assumed 
nnmo nlmll ho unlawful. The pnrty with which a candidate files nhall he 
clearly Identified in political advertising for pnrtisan office.

(2) Political yard fligna are exempt from tho requirement of subsection
(1) of this section that tho nnmo und address of the sponsor of political 
advertising he listed on tho advertising. In uddition, the public disclosure 
commission shnll, by rulo, exempt from the identification requirements of 
BuliBection (1) of this section forms of political advertising such ns cam­
paign buttons, bnlloons, pons, pencils, sky-writing, Inscriptions, nnd other 
forms of advertising where identification is impractical.

(3) For the purposes of this section, "ynrd sign" means any outdoor Bign 
with dimensions no greater than eight feet by four feet.
Enacted by Laws 1984, ch. 216, } 1.

42.17.510. Iden tifica tion o f sponsor— Exemptions M S t ilN C jT O li

Cron* Reference*Advertising rate* for political candi­dates, see i 65.16.095.
United State* Supreme Court Freedom of speech and aasocintion, ban on political pnrty primary endorse

monts, nee Eu v. Son Kranci*co County Democratic Central Committee, 1989, 
109 S.Ct. 1013, 103 L.Ed.2d 271.

42.17.520. Picture of candidate
At least one picture of tho candidate used in any political advertising 

shall have been taken within the last five years nnd shall be no smaller 
than tbe largest picture of the mum* candidate used in the same advertise­
ment.
Enacted by Laws 1984, ch. 216, } 2.
42.17.530. False political advertising

(1) It is a violation of this chapter for a person to sponsor with actual 
malice:

(a) Political advertising llint contains a false statement of material fact;
(b) Political advertising that falsely represents that a candidate is the 

incumbent for the office sought when in fact the candidate is not the 
incumbent;

(c) Political advertising that makes either directly or indirectly, a false 
claim stating or implying the suppjrt or endorsement of any person or 
organization when in fact tlie candidate doeB not have such support or 
endorsement. •

(2) Any violation of this section shall be proven by clear and convincing 
evidence. »• -
Enacted by Laws 1984, ch. 216, 5 8. Amended by Iaws 1988, ch. 199, { 2. 

« •
42.17.510. Responsibility for compliance

(1) Except as provided in aubscctinn (2) of this section, the responsibility 
for compliance with RCW 42.17.610 through 42.17.630 shall rest with the 
sponsor of tho political advertising and not with the broadcasting station or 
other medium.
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