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"An Act establishing a procedure for the review ol the reorganization ol agencies in the executive branch ot
state government for violations of the merit principle of employment and providing remedies lor violations of

the merit principle.”
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FISCAL NOTE
STATE OF ALASKA BELL NO. HB 588
1992 LEGISLATIVE SESSION

Revision Date- Department Affected:  Administration
Title: Review reorganizations lor violation of merit principles. ERU  Personnel/GEEO _
Conponent:  Personnel/OEEO

Sponsor:  House Hnance Committee

Requestor: House State Affairs COMPONENT SERIAL NO 0 n 5
BExpenditures/Revenues: (Thousands of Dallars)
OPERATING Y B FY %4 Y% FY % FY 97 FY %8
C:ES o o o - 0 0
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- * L J - 0 0
SUPPLIES . - t i 0 0
EQJI - - - | | 0 0
LAND & STRUCTURES : - - - 0 0
GRANTS, CLAIVS 0 t . 0 0 0
M L 3 L 3 L 3 - 0 0
TOTAL OPERATING - - - 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0
FUNDING: (Thousands of Dallars)
GENERAL FUND 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0
OTHER
FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 .
POSITIONS:
FULL-TIVE 0 0 0 0 0 0
PART-TIVE 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimete of current year impact: SO

ANALYSIS: (Attach a separate page if necessary.)
The fiscal impact of HB 5B8 is indeterminate. See attached.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 588
1992 LEGISLATIVE SESSION

HB 568 would aiiow ermployees or former enployees to conplain to the Personnel Board that a reorganization in the Executive Branch violates the merit
principle. This hill is based on the recent Investigative Report of the Ombudsman of the recent reorganization of the Division of Family and Youth Services.
This hill would require investigations by the Personnel Board very sinilar to the one conducted by the Ombudsman. It is apparent from reading the
Investigative Report that considerable time and resources of at least two people were involved.

This recent investigation is the only model for estimeating the costs for the Personnel Board should this bill become law:. However, there are considerable
unknowns.  To our knowledge, this reorganization is the only one in which a vidlation of the merit principle was a nontrivial charge. What volurme of
complaints can be expected? Wl more complaints be filed with the Personnel Board than have been raised by enployees’ collective bargaining
representative, or to the Ombudsman, or to the Attomey General (vidlation of the Personngl Act is a misdemeanor under Alaska Statute 39.25.)? Wl
complaints increase with the inevitable downsizing that will be required by falling revenue? Or was this a unique occurrence that will not be repeated for
another 30 years? Wl this Ombudsman's Investigative Report be a sufficient deterrent for five or ten years?

While the above questions make it impassible to estimate a cost for this bill, the department does not want to fall into the trap of having no appropriation
committed to the costs and thus having the Personnel Board tum down conplaints because ‘the resources of the board are insufficient for adequate
investigation” (proposed AS 39.25.310, page 2, line 14 of the bill). Ve look forward discussions during the hearing process of an appropriate way to project

and fund the costs.
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Aquote fromour DFYS investigetion ilustraes this concem clerly
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A laska State Legislature
HOUSE OF REPRESENTATIVES

REPRESENTATIVE FRAN ULMER

MEMORANDUM

May 4, 1992
TO. Rep hair
Hou Jommittee
FROM: Rep
RE: HB jf the merit principle in public employment

HB 588, relating to violations of the merit principle of employment, was introduced as a result
of an audit performed by the State Ombudsman of the Division of Family and Youth Services. The
audit concluded that a recent reorganization of DFYS was a politically motivated maneuver
designed to subvert the merit system and to remove certain classified employees from their
positions. The audit documents the manner in which plans were carefully laid to fire specified
employees without regard to the merit of their performance on the job. In the pursuit of this
goal, agency personnel deliberately mislead the legislature regarding the purpose of the
reorganization, the benefits to be derived, and the cost.

The stated purpose of the DFYS reorganization was to reduce unnecessary mid-management
positions, save $600,000, and use the savings to fund additional line workers who would
deliver direct services to clients. The net result was purported to be an increased ability of the
state to protect at-risk children and adults. In reality, the result of the reorganization was an
annual increase in costs of $361,343, a decrease in line workers, and 1100 fewer child abuse

investigations performed each year.

HB 588 establishes the authority o0? the Personnel Board to investigate whether
the merit principle has been violated by reorganization of a state agency. |If a
preliminary investigation indicates that a violation has probably occurred the Board is
authorized to try to eliminate the violation by conciliation. The preliminary report must
include recommendations for correction of the violation. The Board may order appropriate
corrective action. During an investigation, the Board may also issue a stay of implementation of
the reorganization.

The merit principle of employment serves two purposes: (1) it ensures that public
employment is based on effective performance of approved responsibilities; and (2) encourages
the agency to evaluate agency/employee performance based on merit alone. It is impossible to
separate the effective functioning of the agency from the employment of qualified, experienced
personnel. The reorganization of DFYS resulted in the intentional elimination of competent
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employees. The result is a serious loss of service in an agency providing some of the most
critical public protection services in the state.

It is doubly onerous that the agency persisted in the reorganization despite the many inquiries
and criticisms leveled at agency management by professionals and other knowledgeable persons
in the field, including legislators, prior to its implementation. HB 588 will help prevent the
same abuses from occurring in the future by providing the Personnel Board with the power to
order corrective action and to implement a stay of implementation. If these powers had been in
place last year, the reorganization of DFYS could have been required to meet closer scrutiny
prior to implementation.



HB 588 - Violations of the Merit Principle of Employment

Sectional Analysis

Section 1.

Sec. 39.25.300. Jurisdiction of the Personnel Board: Establishes the
jurisdiction of the Personnel Board to investigate whether the merit principle has been violated
by a state agency reorganization.

Sec. 39.25.310. Investigation of Complaints: Requires a complaint to be filed
within one year of a reorganization or knowledge of a violation; requires a hearing officer to
conduct an investigation unless

a) complaint is outside the jurisdiction of AS 39.25.300-500;
b) complainant does not have sufficient personal interest;

c) complainant has not alleged sufficient facts to proceed;

d) complaint is trivial or made in bad faith;

evboard does not have adequate resources to investigate.

Sec. 39.35.320. Notice to Complainant: Hearing officer shall inform the
complainant whether the board will investigate the complaint.

Sec. 39.25.330. Notice to Others: With some exceptions, if an investigation is
undertaken, the hearing officer shall notify the agency and other employees affected by the
reorganization.

Sec. 30.25.340. Investigation Procedures: The hearing officer shall
investigate the complaint informally and, if the allegations are supported by substantial
evidence, try to eliminate the merit principle violation by conference, conciliation and
persuasion. Authorizes a hearing officer to make inquiries, inspect the premises of an agency,
hold closed hearings, and have access to agency records, including confidential records. The
hearing officer and the board shall maintain confidentiality regarding all matters and identities
of complainants or witnesses.

Sec. 39.25.350. Stay of Personnel Actions: After a complaint is accepted for
investigation, the board may issue a 30-day stay of implementation of all or part of the
reorganization. The board may issue additional stays; an agency may petition the board for
amendments to a stay.

Sec. 39.25.360. Subpoena Powers: The board may subpoena witnesses and
records. The board may not subpoena records of active criminal investigations that reveal the
identify of confidential police informants. If a person refuses to comply with a subpoena, the
court may compel obedience.

Sec. 39.25 370. Procedure After Investigation: After the investigation, the
hearing officer shall make a preliminary report as to whether the reorganization violated the
merit principle of employment. |If the principle has been violated, the report must include
recommendations for correction of the violation. The board may adopt, amend or reject the
findings of fact and the recommendations of the report. The report and recommendations become
final 30 days after the report is issued unless the board acts on the report, or the complainant
or the agency requests a hearing. The board shall hold the hearing at a place where the violation
allegedly occurred; testimony shall be taken under oath. If the board determines that a violation

SECTIONAL ANALYSIS



occurred, the board shall order appropriate corrective action. The board may order
reinstatement of an employee, or may order the discipline of a state employee other than an
elected official or a public officer subject to legislative confirmation. The preliminary report
is confidential; a final order may be disclosed only after providing notice to the agency and

complainant.

Sec. 39.25.380. Judicial Review and Enforcement: A complainant or agency
may obtain judicial review of the order. The board may obtain a court order for the
enforcement of its orders by filing a complaint with superior court.

Sec. 39.25.390. Referral to Attorney General: The board may refer a matter
to the attorney general at any time in an investigation or hearing.

Sec. 39.25.500: Definitions.
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House State Affairs Committeg
Representative Gene K era 8ha|r

DATE:  May 4, 1992 PLACE: capitol Room 102
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