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TO* All Staff Date* March 27, 1992
Workers®™ Compensation Division

From: C.W. Mahlen, Commissioner Re: Delegation of
Department cf Labor Authority

This memorandum 1is a clarification of this morning"s memo on the
Workmers® Compensation Division.

To assure that the memorandum 1is not construed as the replacement
of Linda Rexwinkel as Director, 1 will repeat that Linda will
continue in her position pending the outcome of the Senate Labor
and Commerce fact-finding hearings and my own internal review.

To facilitate that internal review and allay any fears of
unfounded allegations or unfair actions of any sort, all
decisions concerning the Division will be coordinated in my
office through John Abshire, my Deputy Commissioner.

It is important that we allow the hearings to proceed without
prejudice and to withhold our judgment until all the facts are on

the table.

Deputy Commissioner Abshire has already been serving as Chairman
of the Workers®™ compensation Board, and | have designated him as
my permanent representative on the board.

cc: Division Directors
Lynda McCurry, Personnel Officer

TOTHL P .02



STATE OF ALASKA

MEMORANDUM

To: C. W. Mahlen Date: March 25, 1992
Commissioner N
Dept of Labor

From: ~1/Linda Rexv inkel Subject: Project management
Director Corrective action
W orkers’Compensation

For the last few weeks, activities relating to Workers’ Compensation have been discussed at
length in the press. The controversy surrounds the role of the director, role of the board and
hearing officers and division policy regarding informadon requests.

Since my appointment, a year ago, | have implemented policy as communicated to me by the
commissioner’s office. In regards to budget reductions, | have dealt with them in a manner
approved by the commissioner’s office. Additionally, | have proposed a budget for this next
fiscal year based on directions from the commmissioner’s office. | assumed absent any directive
to the contrary, that | was to continue operating under those directives.

I am aware of the fact that ihere has been a substantial amount of communication both verbal
and written both in support and in opposition to the division activities. The situation due to the
press coverage and indecisiveness has provided all parties an opportunity to exploit the situation.
Unless actionis taken, the controversy will continue, resulting in chaos. In our conversation last
evening, you stated that | was doing a good job. The question is then how do we convey that
thought to both staff, the board and the public.

I have given the situation a gTeat deal of thought and would request you consider the following
remedial actions:

. The roles of the Commissioner, Director, staff, and the Board should be defined. Each
should be reviewed as to their authorities and delegations with regards to budget,
administration, policy, adjudications. | recommend an attorney general opinion.

. A definition of management perogatives should be. delineated and communicated to all
parties.

® A clear, precise mechanism should be defined for policy implementation and
communicated and agreed to by all parties.

. There should be support from the Commissioner’s office to reinforce the administrative
authority of the Director as the Commissioner’s designee as defined in the attormey
general opinion.

. Communication is important in all situations. The commissioner’s office should be
apprised of all aspects surrounding an issue. Prior to action on any issue the facts should



be compiled, a comparison be made against policy and after the analysis, a decision
rendered.

| believe that | have carried out the goals of this administration as communicated to me. | enjoy
my work and believe that | have done a good job. | want to work with you to address this
current situation so that the Workers’ Compensation Division may continue to provide prompt
and appropriate benefits to injured workers in the most efficient and economical fashion possible.



STATE OF ALASKA

MEMORANDUM

TOI Steve Hole DATE; April 13,1992

Deputy Chief of Staff
Office of the Governor

FROM;  Linda A, Rexwinkel, Director RE; Allegations of Interference
Division of Workers® Conp Bagar Stephens v. ITT/Felec
Department of Labor

Attached is my affidavit regarding the above entitled case,

There are several iters that concern me regarding the actions of the hearing officers in
Fairbanks. It appears that the situation Is now out of control and I have no authority to issue
direction to hearing officers under my direct supervision without being accused of improprieties,
Interference in the judicial process, ox retaliation.

At Fred Brown’! direction, the employer*! attormey wes contacted and told that if they
paid the $1,000 JME charge, in exchange, he would not ask the attorney general to intervene
against the employer’! request for a stay of the board's order, la my opinion, this is ft direct
attermpt to coerce the employer and does not afford any due process. Under the circumstances,
Aitorney Tesche'i decision to call this a "'settlement offer- is extremely generous. Mr. Brown
only advised us about his offer after Assistant Attorney General Toby Steinberger had been
contacted by Attorney Tsschs and we began aninquiry, Mr, Stown’i defense seerrs to be that
he could have ordered the IMS under AS 23.30.110(g). That is true, however, the reality is that
he didn't,, he wrote tho D&Q under authority of AS 23,30.Q95(k) and railed to address the
remand by the Superior Court on that issue. Instead, the D&O of April 2, 1092 included
irrelevant editorial comment™ about the Division Director.

Exceptioa is also taken to comments made by some hearing officer™ and board members
regarding the dysftinctional status of the division. The division work continues without
interruption,  Any alleged whispered conversations, furtive telephone calls, and electronic moail
betwwn employees i* limited to the disgruntled enployees.  The majority of the employees
continue to work diligently,

J believe the following course of action should be taken;

I, Mr, Brown should be sanctioned for this attempt at coercion and reflected In ft
future evaluation.
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2, The D&Q of April 2, 1992 should be withdrawn and reissued to address the
remand of the Superior Court, | am not aware of any board precedence for this action but the
practice is known id the Superior and Supreme Courts. This D&O was obviously held and
released to coincide with the Senate Labor and Commerce hearing of April 6, 1992. As you
may be aware, the Senate hearing was canceled and moved to House Labor and Commerce.
Chairman Finkclstcin stated the issues presented by the hearing officers were procedural rather
thM judicial Interference and should not be addressed by the legislature.

3, My March 27,1992 memorandum (copy attached) to the Commissionerrequesting
an Attorney General’i opinion on the duties and authorities of the director, board members and
hearing officers should be forwarded immediately. This will settle the confusion on the pan of
the board members who believe they are an administrative board rather than an advisory board,

4, Hearing officers should be cautioned about inappropriate advise and inflammatory
comments to board members,

Thank you for taking the time to become involved in this very difficult situation, | would
like to bring tills situation under control as swiftly as possible and put behind us so that
employees and employers are assured of a fair and timely hearing,



M E M O R A N D U M S T A T E 0 F AL A S K

TO: Linda Rexwinkel, Director DATE: April 14, 1992
Division of Workers’
Compensation

A PHONE: 465-2700

FROM: C. W. Mahlen, Commissioner SUBJECT: Division authority
Department of Labor

This is in response to your memoranda concerning the role ofthe director and the board
in implementing the provisions of the Alaska Workers’ Compensation Act. Recently, the
responsibility for the operation of the Division of Workers’ Compensation has been
delegated to the Deputy Commissioner in order to provide me the opportunity to evaluate
the operation of the division first hand.

The director’s authority comes from the duties and responsibilities designated to the
commissioner and the departmentin the Act. | will review the duties and responsibilities
ofthe commissioner and the department to determine the appropriate role ofthe director.
Specific concerns addressed in your memoranda will be answered in the course of my

evaluation.

Additionally, you indicated that you were operating under policy directives from the
Commissioner’s Office. Those directives were issued prior to my assuming the position
of Commissioner. During my evaluation of the operation of the division and my review
ofthe provisions ofthe Workers’ Compensation Act, | will determine appropriate policies
and procedures concerning the Division of Workers’ Compensation. You will be informed
of policies and procedures as they are developed.

| have been awarejthat there were problems in the operation of the division since my
appointment. When the majority of the people that a manager deals with are not happy
it is an evaluation of the manager’s ability to manage. | have seen very little support
from your staff, the Hearing Officers, the Workers’ Compensation Board or the attorneys
who deal with workers', compensation.

As you stated, | did say that you appeared to be doing a good job as far as knowing the
operation of your division and living within jour budget. | also indicated my concern
that there seemed to be a lot of conflict in your division. Though | have not determined
that you acted illegally, | am concerned that you did use poor judgement in dealing with
your staff, the Hearing Officers, the Board and the public that you serve.

Please note that, as Commissioner of the Department of Labor, my concern is for the
integrity of the workers’ compensation system as established in law. Please work with
me to ensure that the reputation of this system is not compromised while we are dealing
with the publicity of the controversy resulting from your management of the division.
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MEMORANDUM
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RILESCOMMITTEE

LABOR AND COMMERCE COMMITTEE

TO: Members of the House Labor and Commerce Committee
FROM: Representative Dave Donley’

RE: HB 568, Appointment of the Workers' Compensation Director
DATE: April 7,1992

Thank you for hearing FIB 568, an act relating to the appointment of the
Workers' Compensation Director.

In an attempt to clarify the relationship between the Workers' Compensation

Board and the Workers' Compensation Division, the House Judiciary
Committee introduced this legislation to provide the Board the authority to
appoint and remove the Division Director.

The Director of Workers' Compensation has stated she wants legal opinions
clarifying Board powers. This legislation is intended to clarify those powers
by providing that the Division Director serves at the pleasure of the Board.

This legislation was sparked by the ongoing controversy over the recent
operations of the Workers' Compensation Division. The present state of
unrest in the division and between the Board and the Director has put into
question the ability of the Board and the Director to optimally serve the
public. This controversy indicates a need for a change in the present system
to ensure the Board and Director are compatible.

JUNEAU OFFICE
(During Legislative Session January through Mw)
P.O. BOX V. JUNEAU. ALASKA 99811 « (90™ 465-3892 'FAX' 4635661 *</2> A
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JHousc af “Representatives

. . State Capitol
House Judiciary Committee Juneau, Alaska 99811

(907) 465-4990
(907)465-4712

MEMORANDUM

TO: Members of the State Affairs Committee

FROM: Representative Dave Donley

RE: HB 568, Appointment of the Workers’ Compensation Director
DATE: April 21,1992

Thank you for hearing HB 568, an act relating to the appointment of the
Workers' Compensation Director.

In an attempt to clarify the relationship between the Workers' Compensation
Board and the Workers' Compensation Division, the House Judiciary
Committee introduced this legislation to provide the Board the authority to
appoint and remove the Division Director.

The Director of Workers' Compensation has stated she wants legal opinions
clarifying Board powers. This legislation is intended to clarify those powers
by providing that the Division Director serves at the pleasure of the Board.

This legislation was sparked by the ongoing controversy over the recent
operations of the Workers' Compensation Division. The present state of
unrest in the division and between the Board and the Director has put into
guestion the ability of the Board and the Director to optimally serve the
public. This controversy indicates a need for a change in the present system
to ensure the Board and Director are compatible.

DD/jmn

SPONSOR  STATEMENT



BILL NO: House Bill No. 568 DATE: April 2, 1992

TITLE: Appointment of Workers’ CONTACT: Arbe Williams
Compensation Director 465-2700

House Bill No. 568 amends the Alaska Workers’ Compensation Act to include as part
of the duties and responsibilities of the Workers’ Compensation Board the ability to
appoint an administrator of the Act. However, the bill does not redefine the
department’s function or the board’s function as described in the Act.

The Alaska Workers’ Compensation Act assigns specific and separate responsibilities
for the department, the commissioner and the board. Additional.imendments to the
statutes are required in this legislation to clarify the reassignment of duties and

responsibilities.

In addition, the bill removes responsibility for the administration of the Division of
Workers’ Compensation from the department, usurping the commissioner’s prerogative
to manage the operation of the department.

The Department of Labor does not support this legislation.

APPROVED:

Mahlen, Commissioner
Department of Labor

POSITION PAPER/Department of Labor

DEPT. OF LABOR POSITION PAPER
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FISCAL NOTE

STATE OF ALASKA BILLNO : HB 568
1992 LEGISLATIVE SESSION

Revision Date” _ _ Department Affected:  Labor
Title: “An Act relating to the appointment... BRU.  Workors' Compensafion

gerson who administers... workers' compensation.*  Component; '
ponsor  Houso Judiciar Workers' Compensation

Requestor  House Labor & Commerce COMPONENT SERIAL NO. JLAA

OPERATING FY 93 FYH FY% FY % FY 97 FY %8
PERSONAL SERVICES 748 748 748 748 748 748
TRAVEL
CONTRACTUAL 1.0 1.0 1.0 1.0 1.0 1.0
SUPPLIES 1.0 1.0 1.0 1.0 10 1.0
EQUIPMENT 65

DESTRUCTURES
GRANTS,CLAIMS
MISCELLANEQUS
TOTAL OPERATING 83 768 76.8 76.8 76.8 768

CAPITAL
REVENUE
FUND’%%URCE:

GENERAL FUND 833 68 168 168 763 68
FEDERAL FUNDS

OTHER
TOTAL 833 768 768 768 68 168

POSITIONS:
FULL-TIME
PART-TIVE
TEMPORARY

Estimate of current year impact;_ None
ANALYSIS:  (Attach a separate page if necessary)

This bill would create a position to administer the provisions of the Workers' Compensation Act which
would report to and serve at the pleasure of the Workers' Compensation Board.

Prepared oyr J( N Abshire, Deputy Commissioner Phone: 465-2100

Division: Date: 42

Approved by Commissioner C. W/Mahlen

Agency: ~ Department of Labor Date: 4R
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Rev 10/7/91 Page 1 of 2

FISCAL NOTE



Position Title No.of Positioru Range/Step llarg. Unit
Board Administrator 1 22A XE
rime Satui Staff Months Location Hlection District
Full 'l ime 12 Juneau 4
Tyne of Bxpenditure At
1 2 3 Tills posfion will administer the provisions of the Workers’
Slary $55,200 L] Jii Compensation Act and \ ill report to the Workers'
Berefitx 19,600 Compensation Board.
PremiumPay
Cther iiiiiii! Contractual costs include postage, phone, and other
Total Personal Services $74,8G0 average per employee costs.
Travel
Contractual 1,000 Commodities cover normal office supplies for this position.
Conmrodities 1,000
Eouipment 6,500 Equipment is for a desk, chair, personal computer, and
Other printer. These arc one time costs.
Total Cost $83,300
Funding Source for Total Cost
Federal Receipts 1002
0. F. Match 103
Gereral Fund 104 $83,300
GFProgramReceipts 1006
Cilier
Agency  Labor

Request For

New Position

BRU  Workers' Compensation

Component  Workers' Compensation

Page 2 of 2 FY 92

Revised Date



STATE OF ALASKA

Co/not
MEMORANDUM
To: C. W. Malilen Date: March 27, 1992
Commissioner
From: fa Linda Rexwinkel Subject* Attorney General opinion

Director
Workers’Compensation

In 1947 the Alaska Industrial Board consisted of the Commissioner of Labor, Insurance
Commissioner and the Attorney General. The Alaska Industrial Board was replaced in 1959 by
the Alaska Workers’ Compensation Board. The board consisted of the commissioner of labor,
one member each of industry and labor, appointed by the Governor.
e AS 44.32.GTO Commissioner of Labor. The principal executive officer of the Department
of Labor is the commissioner of labor.
e AS 44.31.020 Duties of the Department
(3) the Department of Labor shall operate systems of workers’ compensation.

Since the designation ofthe Alaska Workers” Compensation Board, the director director has been
the designated representative of the commissioner of labor. This precedent has been established
and followed by former director directors through Jacqueline McClintock. Until she became ill,
she regularly exercised her authority as chairman and executive officer of the board by directing
all aspects of the administration of the division and by signing compromise and releases (C&R)
as chairman of the.bpard. During her illness, she delegated the signing of C&Rs to hearing
officers.

Based on the delegations from the commissioner, for purposes of AS 23.30.005, the division
director is the designated representative of the commissioner of labor, therefore, the division
director is the chairman and executive officer of the Alaska Workers’ Compensation Board.

* AS 23.30.005 Alaska Workers’ Compensation Board, (a)...Each panel must include the

commissioner of labor or the designated representative of the commissioner, a
representative of industry, and a representative of labor. The latter two members of each
panel shall be appointed by the governor and are subject to confirmation by a majority
of the members of the legislature in joint session.
(b)The commissioner shall act as chairman and chief executive officer of the board and
chairman of each panel. If.the chairman designates a representative to act for -the.
commissioner, the representative shall'serve in that capacity on the board and on each
panel. -

The director has the authority to direct the day-to-day administration of policy, procedures,



budgets, expenditures, hiring, transferring or terminating employees of the director. As the
chairman of the board, the director may delegate the chairing of the board panels for the sole
purpose of holding hearings and writing decisions. This delegation is made to the hearing
officers in each venue. The hearing officers are state employees of the division and are paid by
the State.

e AS 44.17.010 Delegations and functions. The principal executive officer of each state
department may assign the functions vested in the department to subordinate officers and
employees.

e AS 44.17.020 Divisions. The principal executive officer of each department may, with
the approval of the governor, establish divisions or other administrative or organization
units within the department in the interests of economy and efficiency and in accord with
sound administrative principles and practices.

« AS 37.07.080 Program execution, (a) except as limited by policy decisions of the
governor, appropriations by the legislature, and other provision of the law, the several
state agencies have full authority for administering their program service assignments and
are responsible for their proper management.

(b) each state agency shall prepare an annual plan for the operation of each of its
assigned programs except for programs that are exempted from this requirement by the
office.

(d) a state agency may not . .expend money or incur obligations except in accordance
with law and properly approved operations plan.

e AS 44.62.640(a)(4) state agency means department, office, agency, or other
organizational unit of the executive branch, except one expressly excluded by law, but
does not include an agency in thejudicial or legislative branches of the state government.

e AS 44.62.640(b)(1) agency includes the state boards, commissions and officers listed in
AS 44.62.330 and those to which this chapter is made applicable by law or executive
order involving reorganization under the constitution, (see AS 44.62.330(15))

The board by statuteJias adjudicative authority as specifically granted within AS 23.30. Tne only
administrative authority the board has, resides in approval of department regulations prior
implementation. The board has no budget and does not pay wages.
« AS 23.30.005(h) The department shall adopt rules for all panels, and procedures for the
periodic selection ....
e AS 27.30.005(i) The department may adopt regulations concerning the medical care
provided for in this chapter.
e AS 23.30.005(1) Regulations adopted by the department under (h) and (i) of this section
become effective only after approved by a majority of the full board.

I request an Attorney General opinion be solicited to provide a clarification of the roles of the
commissioner, director, hearing officers, chief of adjudications, and the AK Workers’
Compensation Board on the basis of statutes cited above as well as other citations or authorities
as may be relevant. The roles should be defined as regards: administrative authority, including
but not limited to budget, personnel, policy directives -and implementation; adjudicative
authority, including but not limited to the role of hearing officers as designees of the
commissioner on the panels, hearing officer supervision, hearing officer responsibilities and
accountability, and relationship to the chief of adjudications.



House State Affairs Committee
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