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WALTER J. KICKEL
SSVCRNOI

S tate of A Ilaska
office. of the governor

J CXEAU

February 19, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Grussendorf:

0
Under the authority of art. Ill, sec. 18, of the Alaska Constitution, /am

transmitting a bill that would exempt University of Alaska student and employee
grievances from the Administrative Procedure Act APA).

The Alaska Supreme Court recently ruled that, under AS 44.62.330(a) (45), the
administrative adjudication procedures of the APA (AS 44.62.330 -44.62.630)
apply to the university. Internal disputes such as employee and student grievances
traditionally have been resolved through the university"s grievance procedure. That
procedure is built around a process ofpeer review, with a multi-step appeal
process. Compared to the university"s grievance procedure, in which grievances
are often resolved with little or no expense in the earlier stages, the APA procedure
iscumbersome and expensive, and not as readily accessible to the individual
grievant. Therefore, the bill simply deletes the university from the list of state
agencies that must use those procedures.

This legislation would permit the university to continue to use its longstanding
dispute resolution and grievance process, which is consistent with practices found
in the public sector and with the collegial atmosphere that characterizes a
university setting.

/urge yourprompt and favorable attention to this bill.
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X Jniversity of A laska Falrbanks ~»

Governance Office
Fairbanks, Alaska 99775-0680
(907) 474-7964 = FAX: (907) 474-8213

MEMORANDUM

TO: Pat Carney
Georgianna Lincoln
Bettye Dauvis
Cheri Davis
John Gonzales
Mark Hanley
Mike Miller
Health, Education and Social Services

FROM: Lois Hildenbrand, President
UAF Staff Council

DATE: April 8, 1992

SUBJECT: AdministrativeProcedures Act

Attached is a resolution regarding the Administrative Procedures Act
passed by the UAF Staff Council today. Staff Council is in favor of House
Bill 549. If you would like to discuss this matter further, do not hesitate

to contact me at 747-7043.
LH/kam

Attachment

cc Tom Moyer
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The UAF Staff Council approved the following at its meeting #43 on April 8,1992:
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JuneauCentral
LaborCouncil

AFL-CI10
124 Front St, » Juneau, AK 99801 + (907) 586-9711

April 8,

Representative Bettye Davis

House Health & Social Services Committee
Room 409

State Capitol

Juneau, AK 99801-1182

Re: Opposition to HB 549

Dear Representative Davis:

The Juneau Central Labor Council strongly opposes HB 549. .
>

The Administrative Procedures Act was created by the legislatureijv”® | (

for the purpose of ensuring due process to persons adversely”_.1

affected by administrative action, such as adverse employment ors* \Fn

personnel actions. With HB 549, the Governor 1is suggesting tjiat V
the University of Alaska be permitted to disregard these due pro- ,
cess concerns. This bill thus represents a direct attack upon .J»

1 -
-’r s

When the statecommunity college system merged intothe state* -
university system, the Alaska Supreme Court addressed the issue of

employee rights.

the applicability of the APA to a grievance brought by community *
college instructors in McGrath v. University of Alaska. 813v™BS2d~-"?" %
1370 (Alaska 1991) . The Supreme Court held that the use of th"e”APA , ® *
was appropriate and, iIn fact, "... the University"s academic free- g

dom is strengthened, rather than undermined, by the existence of a
grievance procedure for adverse employment decisions which comports
with the basic requirements of the APA and due process.” - £ <

Please do not permit the undoing of this well reasoned da.Cl?i
Vote against hB 549.

sincerely-
’ - wre: I "p ,h
m Kk
Noan M.Wilkerson y Fr
President *
Vm w4 <V

cc: House H&SS Committee members p\ ~r . .
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Mr. Charles Mahlen

Commissioner, Department of Labor
POB 21149

Juneau, AK 99802

RE: Division of Worker’'s Compensation

Dear Commissioner Mahlen:

The Legislature just conducted its fourth hearing onthe Division of Worker’'s Compensation.
We have watched the proceedings cn television. We have read numerous articles in
newspapers across the state. We have all but memorized the cases ofalleged interference
on the part of the Director, and we watched in dismay while the Director released copies
of grievances in an attempt to impugn the reputation of her employees. We would like to
add our voice calling for her resignation.

As members ofthe Central Labor Council, we would like you to know that we are disturbed
that this has become a "labor" issue as several legislators would have you believe.
Although our member unions represent the hearing officers as well as many ofthe injured
workers who have filed claims, this has become an issue of public policy. With so many
doubts from so many people, hearing officers, the former director, and board members
representing both management and labor, we question whether or not the integrity of the
division can easily be restored. Whenever legislative bodies or institutions or boards carry
out their duties, there must never be a shadow of doubt hanging over the proceedings.
Employees and employers are wondering if they will receive a fair hearing under the
present circumstances. Itis imperative that faith in the process be restored. This can only
be accomplished if the present Director of Workers Compensation leaves.

Thank you for your fair and considerate handling of this situation over the last few weeks.

Sincerely,

Joan Wilkerson, President
cc: All Legislators
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Anchorage Alaska
April 6, 1992

House Health, Education and Social Services
Co-Chairman Pat Carney
Co-Chairman Georgianna Lincoln
Vice-Chairman Bettya Davis
Members Cheri Davis, John Gonzales, Mark Hanely, M.A_. Miller

We the undersigned are all former faculty members of Anchorage
Community College and current faculty members of the University
of Alaska Anchorage, We wish to indicate our strong support for
House Concurrent Resolution No. 55 and our strong opposition to
House Bill No. 549 exempting the University of Alaska from the
Administrative Procedures Act.

Ray Noble

Paul AlexanderC”r-~xu"”.
Brian Williams
A)‘;&t/
John Hears
Vince Claydon
Emil Remus

Frank Gross

Mike Buesseler



APR- 8-92 WED 12:26 PAX NO 9077861055 P

0J/(frig2 ' 16:28 0907 474 7335 I*AF SCCE (21002

IN THE LEGISLATURE OF THE STATE OF ALASKA

S.B.441
73.549

We ifce undersigned oppose "An Actexempting the University of Alaska
from ttw-administrative adjudication provisions of tbo Adcairdstrativo
Procedure ad and providing for an affective date.

~ U kK f a z j
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IN THE LEGISLATURE CF THE STATE CF ALASKA

S.B441
EB.549

We the undersigned oppose "An Act exempting th« University of Alasica
from the administrative previsions of the Administrative Procedure act and
providing for an effective date."
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IN THE LEGISLATURE GFTHE STATS CF ALASKA

SB.441
HB.549

We the undersigned oppaose 'An Act «empting ttie University of Alaska

from the administrative provisions of the Administrative Procedure act, and
providing for an effective date."

3 0 0 Cj&6. W
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April 5, 1992

The Honorable Pat Carney
Pouch V
Juneau, AK 99801

RE: House Bill 549
Dear Representative Davis:

* The purpose of the Administrative Procedures Act 1is to
insure responsible government

The University is obligated to act equally responsibly
toward employees and the general public. The procedures for
ensuring compliance are clear under the adjudicative procedures
of the Administrative Procedures Act.

As the recent court case, McGrath v. University of Alaska
(813 P2d 1370) demonstrates, the UNIVERSITY OP ALASKA HAS
REPEATEDLY FAILED TO INSTITUTE EQUITABLE ADJUDICATION PROCEDURES
FOR EMPLOYEES under policies and regulations of the Board of
Regents.

The CITIZENS of the State of Alaska RELY UPON the
adjudicative procedures of THE ADMINISTRATIVE PROCEDURES ACT AS
APPLIED TO EMPLOYEES OF THE UNIVERSITY OF ALASKA. The
adjudicative procedures of the APA make it possible for an
employee to seek resolution when internal practices of the
University are against public policy. They provide the
protection employees need to "blow the whistle™ when necessary.
EMPLOYEES SHOULD HAVE THE OPPORTUNITY TO APPEAL BEYOND THE
UNIVERSITY PRESIDENT TO AN EXTERNAL AUTHORITY.

* Is the University seeking exemption from the discipline
provided by the adjudicative procedures of the APA?

IT University practices are fTair and reasonable, expense to
the University in providing protection under the procedures of
the APA will be the same for employees as to the general public.

Contrary to assumptions made and distributed at University
exDense by the governance body of the University of Alaska (see
enclosures), THE IMPOSITION OF THE ADJUDICAl1_ 7E PROCEDURES OF THE
APA WILL NOT IMPOSE A QUASI-JUDICIAL PROCEEDING ON ALL UNIVERSITY
GRIEVANCES, NOR WILL THEY REQUIRE UTILIZATION OF A FORMAL HEARING
OFFICER for all grievances. As noted, most grievances are
resolved at early stages, with little or no cost to either party.
IF University practices are fair and reasonable, little change
should occur.

Please recommend and vote against passage of this bill.

Lois Foster, 513 East Street, Juneau, AK 99801
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From: JAN M HENDERSON
TO: GOVERNANCE LEADERS
FROM: JAN HENDERSON

UAA GOVERNANCE OFFICE

SUBJECT: UNIVERSITY GRIEVANCE PROCEDURES
ALASKA ADMINISTRATIVE PROCEDURES ACT

Please share this information with other Tfaculty, staff and
students. IT you have any questions, call me at 786-1945.

POMs (Public Opinion Messages) need to be sent WEDNESDAY,

JANUARY 29, 1992, to the Governor"s office regarding introduction
of a bill exempting the UA from the APA. Please take five minutes
out right now and encourage the Governor®"s office tointroduce this
important legislation. Your voice messageor fax message 1is
urgently needed today.

Send to: Governor Walter J. Hickel
Anchorage phone: 561-4228
Anchorage fax: 561-4356.
Remember, do not use university letterhead. This bill has not been

assigned a number, but is entitled:

"AN ACT EXEMPTING THE UNIVERSITY OF ALASKA FROM THE ADMINISTRATIVE
ADJUDICATION PROVISIONS OF THE ADMINISTRATIVE PROCEDURES ACT™.

Rationale: The Alaska Administrative Procedures Act (APA)
grievance procedures do not apply to any employee group in the
state, and there 1is a substantial body of evidence from legislative
hearings that there was not intent that the AAPA be applied to
University grievance procedures. The proceedings included in the
AAPA are not intended for employee or student grievances, but
rather for citizen grievances against state boards and commissions.
Employee and student grievance procedures are traditionally built
around a process of peer review and consideration with appeal
rights at several levels all the way to the President. The
majority of University grievances are resolved at an early stage
of review, and are done so at little or not cost to the grievant
or to the University. The imposition of the AAPA procedures,
however, will now impose a quasi-judicial proceeding on all
university grievances, including the utilization of a formal
hearing officer. The additional cost, complexity and formality of
the AAPA requirements are contradictory to the resolution of
student and employee grievances and are contradictory to the
collegial approach that characterizes a university setting.



Attachment 5

Classified Employees®™ Association
University of Alaska Southeast
11120 Glacier Highway
Juneau, Alaska 99801

Walter J. Hickel, Governor
State of Alaska

Pouch A

Juneau, Alaska

Dear Governor Hickel:

The Classified employees of the University of Alaska Southeast
support the legislation which would exempt the University of
Alaska from the Alaska Administrative Procedures Act. Our

reasons are:

1) The Alaska Administrative Procedures Act grievance procedures
do not apply to any employee group in the state and there is
a substantial body af evidence that there was not intent to
apply the AAPA to the University grievance procedures.

2) The proceedings included in the AAPA are not intended for
employee or student grievances, but rather for citizen
grievances against state boards and commissions.

3) Employee and 3tudent grievance procedures are traditionally
built around a process of peer review and consideration with

appeal levels all the way to the President.

4) The majority of University grievances are resolved at an early
stage of review, and are done so at little or no cost to the

grievant or the University.

5) The 1imposition of the AAPA procedures will 1impose a quasi-
judicial proceeding on all university grievances, 1including
utilization of a formal hearing officer.

6) The additional coat, complexity and formality of the AAPA
requirements are contradictory to the resolution of student
and employee grievances and are contradictory to the collegial
approach that characterizes a university setting.

We urge you to proceed with the introduction of this important
bill which has our complete support.

Sincerely,
Oonna Chantry, President

UAS Classified Employees Association

cc: Paul Fuchs
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Attachment A

UNIVERSITY OF ALASKA AND THE ACCFT

BACKGBQUND

In response to dramatic declines in state revenue that reduced the
University budget by nearly 15%, the Board of Regents implemented an
organizational restructuring plan on July 1, 1987. Following many months of
discussion and debate as to possible alternatives, the Board implemented a
plan that called for the restructuring of the system's three universities and 10
community colleges into three newly organized regional universities. Because
it retained required local funding, Prince William Sound Community College in
Valdez maintained its separate status as an independent community college.
This restructuring resulted in an annual cost savings of nearly $6 million and
included the layoff of dozens of individuals in administrative and staff positions.
The overriding principle of the Board of Regents in implementing this plan was
to protect the instructional delivery capacity of the University and to maintain the
missions inherent in both the university and the community college programs.
As a result, no faculty positions were eliminated, the level of course offerings
was maintained, and substantial administrative savings were realized.

New mission statements for the three universities were created that
recognized the expanded instructional responsibilities of these newly created
institutions. New policies and procedures were developed at each university
that recognized the integration of the faculties of the former universities and
community colleges. Common curriculums were established within each
regional university resulting in the elimination of many of the transfer difficulties
previously experienced by students moving between the community colleges
and the universities.

BORNSTEIN |

Prior to the restructuring of the University of Alaska system the community
college and rural education faculty were represented by the ACCFT, while
faculty at the university campuses in Anchorage, Fairbanks and Juneau were
not represented by any union. The University took the position that the
collective bargaining agreement ceased to apply to the transferred faculty at the
same time that the community colleges themselves ceased to exist. The ACCFT
rejected offers by the University to negotiate concerning the effects of the
restructuring and, in fact, directed their members to refuse participation in all
discussions and decisions regarding the restructuring process. The ACCFT
subsequently contended through a series of grievances that: 1) the University
had no right to implement a restructuring plan that eliminated the separate
identity of the community colleges, 2) that the University restructuring was the
resuit of "anti-union animus"”, and 3) the union’s representative status and
collective bargaining contract should continue into the restructured universities.
These issues were placed before Mr. Tim Bornstein for arbitration. A decision
on the first two issues, known now as "Bornstein I', occured in February, 1988,

University of Alaska 1 3/19/92



stating that the Board of Regents had the authority to restructure the University
without an obligation to bargain first with the union, and that there was no
evidence of "anti-union" animus on the part of the University.

BOBMSIEIMII

In August, 1988, Mr. Bornstein held a hearing on the question of whether
the ACCFT representation of the former community college faculty should have
continued beyond the implementation date of the restructuring. The University
argued that after the restructuring the unit definition that had been established
within the former collective bargaining agreement no longer existed. The
ACCFT argued that the administrative restructuring and elimination of the
community colleges did not alter the community of interest and that their
representational rights extended into the new organization.

The hearing before Mr. Bornstein was held less than one year following
the implementation of the restructuring. The University argued at the time that
the restructuring, particularly the integration of faculty who were coming
together from different academic cultures, was a process that would take
several years to accomplish. At the time of his hearing, the full integration was
just beginning. Under the collective bargaining agreement, faculty teaching at
the community colleges were restricted primarily to lower division,
developmental, vocational and community interest courses; did not hold
academic rank; receive tenure; engage in research as a part of their workload;
participate in peer review or evaluation; or involve themselves with faculty
governance processes. Under the new policies and procedures that were
being developed at the time of this initial Bornstein Il hearing all of this was
changing: revised tenure, promotion and evaluation policies were being written
by the combined faculty; new mission statements were being developed by
advisory committees; academic programs and departments were being
consolidated with faculty from the former community colleges and universities
sharing in the development and delivery of courses at all instructional levels;
major remodelling and space allocations were being developed in Anchorage
that reflected the needs of the integrated faculties; ana the curriculum itself was
being substantially revised to provide consistent course content and standards
at each campus within the regional universities.

In January, 1990, Mr. Bornstein issued a ruling, now referred to as
"Bornstein II", that concluded that at the time of his hearing, 18 months earlier,
"...the working conditions and interests of the professional employees
transferred from the community colleges to the three regional universities have
not meaningfully changed" , and further, that the university erred when it
declined to continue recognition of the ACCFT as the representative of a
bargaining unit following the initial restructuring. He directed that the parties
meet together to seek a "...suitable remedy for the contractual and statutory
violations...". The inordinate length of time taken by Mr. Bornstein to reach a
aecision in this arbitration created an unusual situation for both the University
and the ACCFT. During the 18 months following the initial hearing, the

University of Alaska 2 3/19/92



University proceeded with the evolution of the new institutions and the
implementation of policies and procedures for the newly integrated faculty
outlined above. While Bornstein could easily identify that a community of
interest continued to exist within the university 9 months after the restructuring
was initiated, it was far more difficult to determine what it should be in January
of 1990 -- nearly 2 1/2 years later.

During the course of the next 9 months, the University and the ACCFT
met several times to discuss the "remedy'ldirected in the Bornstein Il decision.
In order to determine a remedy for the Universities failure to recognize the
ACCFT, it was necessary to identity who should be in the unit. The ACCFT
contended ihat the unit should be composed of all former community college
faculty, regardless of where they were in the new institutions (faculty,
administrators, etc), and that it should also include all new faculty hired into
positions that were formerly budgeted in a community college, regardless of
what their new assignment might be. While vocational-technical faculty, the
developmental and extended campus faculty continued in many instances to
engage in work similar to that performed prior to restructuring, their conditions of
employment had changed substantially. Another particular complexity involved
the faculty in arts and sciences on the Anchorage campus. Following
restructuring, these faculties came together in a way that made the distinction
between "community college” and "university" difficult to determine. History 101
is now the same for all students whether they are seeking an associate degree,
a baccalaureate, or taking the course for personal enrichment. Furthermore,
under the faculty policies implemented at UAA, faculty are provided an option,
depending on the teaching and research needs of the department, of selecting
a tenure track option that may or may not include a research commitment. As a
result, it is impossible to tell, based on workload, who is a "community college
type" faculty member and who is not - particularly for faculty hired after the
implementation of the restructuring. The union's contention that all positions
and individuals formerly assigned to the community colleges, regardless of
their current assignment, should be in the unit was simply not acceptable to the
University. A unit that has no common community of interest makes little sense.
The result of this unit would have been to create a bifurcated faculty, where for
example, virtually every academic department at the Anchorage campus would
have some of the faculty in a union and some not, and further, that this
bifurcation would be based not on a common community of interest, but rather
on the premise that positions and individuals who were once in a bargaining
unit should forever continue in the bargaining unit regardless of their work
assignment. From a management standpoint, this construct was and continues
to be unworkable.

BORNSTEIN mm

Mr. Bornstein retained jurisdiction over the matter in the event that the
parties could not reach an agreement, and at the request of the University and
the ACCFT, hearings were initiated in November 1990. The issue before Mr.
Bornstein was to define a unit for purposes of establishing a remedy in

University of Alaska 3 3/19/92



response to the University's failure to recognize the ACCFT as the bargaining
agent for the former community college faculty following restructuring. During
these hearings, the ACCFT argued that the contract that existed at the time of
restructuring should be unilaterally extended, and that close to $30,000,000 in
awards and damages be made for the University's failure to honor the contract
following the implementation of restructuring. The University argued that a full
integration of the faculty, while it had not taken place at the time of the initial
hearing in July of 1988, was essentially in place prior to the termination of the
contract and that the period of time covered by the award should end, at the
latest, with the beginning of the fall semester of 1988. The University further
argued that if the contract was found to be in effect at any point following
restructuring, that it should be applied in toto, and that all wages and benefits
assigned to faculty outside of the contract provisions should be rescinded. On
the issue of unit determination, the ACCFT argued that all new faculty hired to
replace former community college faculty should be part of the unit, while the
University argued that none of them should be considered because they did not
fall into the community of interest defined by the contract itself.

Mr. Bornstein's final decision, known now as the "Bornstein IlI", received
in May, 1991, defines a unit for purposes of the remedy that includes all former
community college members and "new faculty hired to teach courses
traditionally taught by former community college faculty on the basis of a
bipartite workload"l Mr. Bornstein rejected most of the ACCFTs claims for
damages, and fashioned a financial remedy that addresses itself to specific
contract terms and conditions that were not continued following restructuring.
The decision rejected the ACCFT position that the contract should be
unilaterally extended and rejected the University's argument that the contract, if
found to be in effect, should be applied, in toto. Instead, Mr. Bornstein’s
decision directed a compromise by limiting the time frame for awarding
damages to the period July 1, 1987 (the implementation of the restructured
University) to the expiration of the contract, March 31, 1989. He also concluded
that wages and benefits extended by the University outside of the provisions of
the collective bargaining agreement could not be rescinded.

In reaching his compromise on the term for awarding damages, Mr.
Bornstein rejected the University's claim that a full integration of former
community college faculty into the new University was completed prior to the
expiration of the contract on March 31, 1989. While he acknowledged that there
was movement in that direction, he was not persuaded that there were
significant alterations in the working conditions prior to the expiration of the
contract. He points out that many of the most significant changes in the working
conditions, including the development of new faculty promotion and evaluation
criteria, were implemented close to or after the March 31, 1989 contract

1  Faculiy workloads consist of 5 equal parts. A tripartite load is composed of three
pans teaching, one pan research, and one pan public service. A bipartite workload is
composed of four pans teaching and one pan public service.
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expiration date. In his words, "...the ice continued to melt during the 1988-89
academic year, but when the contract expired on March 31,1989, there was still
a large and identifiable block of ice in place."

The legislature appropriated a total of $1.2 million in FY92 for payment of
the award established in the Bornstein Il arbitration. This amount was the best
estimate that the University and the ACCFT could make as to the potential costs
associated with each award element. Copies of Mr. Bornstein’s award
(Attachment #1) and the status of the pay-out to date (Attachment #2) are
included here for your information. As of today, the only element remaining to
be determined is the amount due to individuals for various overload payments
that were allowed under the collective bargaining agreement. For instance,
under the terms of the contract faculty members were eligible to receive
additional pay beyond their annual salary for courses taught beyond their
normal course load; for days worked beyond the academic year defined in the
contract; for class preparation days; for time spent as a substitute for an absent
faculty member; for committee assignments, etc. The payment of these
individual overloads required that faculty submit documentation prior to
payment. This process is nearing completion. Initial estimates are that these
payments will be in excess of $700,000. If additional funds are necessary to
pay all aspects of the award, the University will submit a request for a
supplemental appropriation as is the case with all state arbitration awards.

ERINCE WILLIAM SOUND COMMUNITY COLLEGE

From the original implementation date of restructuring, the University has
recognized the ACCFT as the appropriate representative for the faculty at
PWSCC. The University has attempted to enter into negotiations with the
ACCFT on behalf of the faculty to no avail. The ACCFT has consistently refused
to bargain with the University relative to these faculty, contending at each
encounter that are representing, and bargaining, for a larger unit of
approximately 285 unspecified members.  Since the University refuses to
negotiate a contract for a group that cannot be defined, and the ACCFT refuses
to negotiate for the PWSCC faculty, we have failed to successfully enter into
negotiations.

Our inability to enter into negotiations with the faculty at PWSCC has
been especially frustrating. However, the University is obligated to recognize
the ACCFT as their rightful agent, and as long as their agent refuses to
negotiate on their behalf, it is difficult to see what option exists for us. In an effort
to encourage the reopening of negotiation on behalf of the PWSCC faculty, we
sent a copy of a new contract proposal to the ACCFT in December, 1991 with
copies to each of the PWSCC faculty members. The ACCFT has subsequently
filed an Unfair Labor Practice Charge against the University for this action. In a
further effort to achieve some level of fairness for the PWSCC faculty, who have
not received any salary increases in recent years, the University authorized,
with the acceptance of the ACCFT, the payment of salary increases to the

University of Alaska 5 3/19/92



PWSCC faculty at the same level as that received by other University
employees during the past three years.

The University remains prepared to enter into full negotiations with the
PWSCC faculty at any time.

CURRENT STATUS

The Bornstein arbitrations did not address the issue of whether a
collective bargaining relationship continued to exist between the University and
the ACCFT following the expiration of the contract in March of 1989. Mr.
Bornstein was very careful to limit his findings to the period that ended on March
31, 1989 and he scrupulously avoided taking any position on whether a
community of interest exists today. The ACCFT contends the remedy unit
defined in the Bornstein Il arbitration should automatically be accepted as the
"successor unit", (i.e., no vote) for future negotiations. The University contends
that the remedy unit has no meaning as a prospective bargaining unit because
there is no common community of interest. The unit definition that existed prior
to restructuring was established by the State Labor Relations Agency and was
based on a community of interest for faculty who were employed at a
community college. In correspondence responding to a request from the
ACCFT for clarification on the issue of a prospective unit definition, Mr.
Bornstein indicated that the answer to that question should probabiy come from
the State Labor Relations Agency. In May of 1991, President Komisar wrote to
the State Labor Relations Agency requesting their assistance in clarifying the
representative status of the ACCFT and the composition of a bargaining unit
that they might determine had a common community of interest. (Attachment #3)
In September of 1991, the ACCFT made a motion to the Agency to reinstitute an
Unfair Labor Practice charge originally filed in 1987 and held in abeyance
pending the outcome of the Bornstein arbitration. The motion for reinstatement
reqguests that the Agency essentially adopt the remedy unit defined in the
Bornstein Il arbitration as the successor unit, and direct that the contract
terminated in March of 1989 be extended to the present time. The ACCFT
further requests that the Agency assign additional monetary awards similar to
those assigned by Bornstein for the period of time from the contract termination
to the present. The Agency has agreed to hear these cases and will begin
hearings in the very near future.

At the same time, the University has continued to engage in informal
discussions with the ACCFT in an effort to determine whether we can agree on
an appropriate bargaining unit without the third party intervention of the State
Labor Relations Agency. The University continues to believe that a bargaining
unit must represent a group that shares a common community of interest. The
ACCFT continues to believe that they have a "right" to all of the individuals and
positions that were formerly assigned to the community colleges, regardless of
what their current assignments or conditions of employment may be.
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A central issue of concern to the University continues to be that following
restructuring, faculty at ail the campuses have been integrated with the total
University faculty, and that the community of interest that once existed is difficult
to see today. The faculty at each extended campus are integrated into
academic departments with their colleagues in Anchorage, Fairbanks or
Juneau, the professional environment and obligations have changed, and in
many cases, the workload has changed significantly from what it was when the
individuals were community college faculty. These issues are particularly
dramatic on the Anchorage campus, where faculty from traditional academic
disciplines such as history, english, biology, e*c., who were formerly teaching in
separate institutions, to separately enrolled students, are now members of an
integrated faculty co-located with their colleagues, and teaching to an
integrated student body. The ACCFT version of a bargaining unit would result
in the bifurcation of virtually every academic department. From a management
standpoint, it is difficult to imagine how a educational institution could be
effectively run with this type of collective bargaining situation. An additional
issue of concern is that the ACCFT proposal for a successor unit does not allow
for a vote by the membership, which would include many new faculty who were
hired after the implementation of restructuring in 1987, and who never had any
relationship whatsoever with a community college or with the ACCFT.

While it is still our preference that the University and the ACCFT find a
joint solution to the central issue of unit definition without the intervention of the
State Labor Relations Agency, both parties must feel that they have more to
gain than to lose if such discussions are to be successful. At this point it
appears that the ACCFT is ambivalent on this question. The University is
attempting to resolve the issue through negotiations and failing that, we will
seek the assistance of the the State Labor Relations Agency. In collective
bargaining, these are the appropriate avenues of resolution.
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Thank you for this opportunity to come before you to discuss
the proposed University budget for fiscal year 1993. It is not a
happy occasion, but | do appreciate your consideration and your
willingness to listen.

I don"t envy you your task. The policy choices you must
make are awesome and they will have a far reaching and
irreversible impact on Alaska.

For the University and the State of Alaska, the threat of
additional reductions comes at a particularly difficult time:

* the University"s enrollment is expanding, more and
more Alaskan young people are choosing to stay in the
State for their college education:

* virtually all entry level jobs in our economy require
some form of post-secondary education, and job
promotions are usually tied to additional education;

* public service needs of the State are expanding as
people seek assistance in developing small business
opportunities, assistance with technological changes,
and application of new knowledge and research in their
daily lives;

* research opportunities abound and the University is 1in
a position to lead the growing national and

international interest in Arctic research and global
warming;

* and the quality of the University is becoming well
known throughout the State and nation.

Six years ago, as State revenues plummeted, the University
took nearly a 20% reduction in State funding. The Board of
Regents directed the University to take that reduction in a way
that would minimize the impact on student access and delivery.
The result of this was a massive reorganization of the State's
higher education system that reduced the administrative structure
dramatically, merging the community college and university
systems, saving nearly $6 million per year in administrative
costs to the state, and providing a vastly different type of
higher education system. The University did not lay off any
faculty, and we maintained the course delivery levels. It would
be less than honest, however, to imply that this restructuring
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was accomplished without a cost to the institution. Initially,
enrollment in the University fell as did 1its? capacity for public
service and its ability to maintain its physical plant. Many of
the traumas of the restructuring are still being absorbed and it
is only in the last two or three years that the University has
begun again to move forward in extension and research and student
enrollment.

I bring this issue up for two reasons. First, 1 believe
that memories are short, and it ismy impression that most of the
public have forgotten what the University went through in
restructuring itself only 6 years ago. And second, the notion
that the University can find substantial savings from
administrative restructuring todayis simply not true. While we
can make further consolidations of administrative functions on
some campuses, and we can reduce and realign administrative
functions between the statewide and campus administrations, the
fact is that these savings will be relatively small in terms of
dollars. The pressures of expanding enrollments and flat budgets
have already forced so much reduction in administrative costs
that very little is left for further reduction. Financial
savings today will have to come from a major reduction in
services.

The current proposal of less than $157 million is not simply
a cut, it would represent a drastic curtailment in the services
the University can provide the state and, in turn, 1irretrievably
alter some of the fundamental conditions of life in Alaska.

For the current year, FY92, the budget for the University 1is
$4 million more than itreceived in FY91. University fixed
costs, however, rose by $11 million, and enrollment increased by
5%. As a result, the campuses have had to make significant
reductions in services and staff this year.

* At all campuses, class offerings are being restricted,
class size is increasing, proper sequencing for
graduation is being significantly impacted; and closed
sections for lower division core requirements, which

all students need for graduation, are the rule rather
than the exception.

* Nearly 50 courses were cancelled in the Spring
schedule at UAA and UAF; 26 at UAS; from 1? to 20
cancelled at each extended campus resulting in a loss
of an estimated 4,200 credit hours.

* summer Sessions at UAF, UAS, and UAA are moving to a
self-support basis resulting in higher cost to
students, and a substantial reduction in course
offerings.

In addition to the loss of course sections and credit hours,
there were other cutbacks throughout the University because of
increases in fixed costs. At UAA severe travel restrictions
were put in place as well as general reductions in departmental
expenditures of 3 - 5%. The closing of two research centers, the



Center for Information Technology and the Center for High
Latitude Research, will rapult in the loss of important
instructional, research and data collection capabilities for the
State.

At UAF every department was assigned a reduction amounting
to 3 - 20% of funding, resulting in the loss of dozens of
administrative, clerical, and faculty positions. Crucial
maintenance of facilities continues to be deferred, instructional
equipment purchases must be delayed, and new initiatives designed
to secure more federal funds have been curtailed.

At UAS, general reductions were made in administrative and
clerical support, travel, commodities, library acquisitions,
maintenance, and student access to computing services.

If this magnitude of reductions was necessary during a year
of increased General Fund support, it is not too difficultto
imagine what will be necessary to handle a decline of over$12
million from the FY92 funding level.

Upon receiving the $157 million target, | asked each of the
Chancellors to project what actions they would have to take to
accomplish so large a reduction. They were to examine two
approaches: first, a 7% across-the-board cut of this year"s
budget of $168 million; second, a 10% cut from the $174 million
target - the additional $5 million having been distributed 1in
accordance with the Board of Regents®" initial budget submission.

Under each approach the results are horrendous. To absorb
this reduction in general fund expenditures, the University will
have to:

* reduce employment: permanent faculty - 125; adjunct
faculty and graduate assistants - 472? permanent staff
- 208; temporary staff - 52.

* cut 1,237 credit bearing courses, resulting in the
loss of 74,225 credit hours;

* diminish its public service, extension and advisory
programs;

* contract its organized research activities by
$1,446,200; resulting in approximately $4,000,000 loss
in federal funds?

* reduce programs in athletics, performing and fine
arts activities;

* reduce acquisition of library resources, laboratory
equipment, and computing and instructional technology;

* defer important facility maintenance and plant
enhancements designed to provide long term cost
savings;

The results will be evident:



* more Btudcnta will be driven from the State to
continue their studies and the probability of their
remaining Alaskans will bo reduced;

* le3s choice, and diminished quality for those
students who do continue to study at the University of
Alaska;

* more Alaskans will bo denied an opportunity to
continue their studies because of the reduction in
program choice, higher tuition and fewer locations
being served;

* the University will be less able to compete for
sponsored research funds and academic research, one of
Alaska®"s significant growth industries, will be
retarded;

* the University will not be able to maintain, let
alone enhance, 1its capacity to aid in economic activity
and economic development;

* the quality of the cultural life of the community
will be unavoidably damaged;

* the University will be forced to raise tuition much
faster than planned in order to maintain minimum

standards.
Most of these effects are not easily quantifiable, in fact
the most important ones are not. But numbers can be put against

some of the effects and by just examining those it is clear that
a 817,000,000 cut in the University"s General fund budget will
cost individual Alaskans much more than the money saved in the
State budget.

If, because of these reductions, 500 full-time students, and
500 is a low estimate, decide to go out-of-state for a four year
undergraduate degree, the out-of-pocket expense to Alaskans will
be approximately 820,000,000 given the current cost of about
$40,000 for four years of out-of-state tuition, room and board
and travel for those 500 students. And unless the University"s
budget is ultimately restored, there will another 500 students
the next year, and the next.

This means $20,000,000 more spent in Oregon or Washington or
California, and $20,000,000 less in Alaska. And since economic
activity feeds upon itself, the $20,000,000 will multiply into
$40,000,000 less commercial activity in this State.

But dollars are not the full measure of the injury done by
compelling students who wish to remain in Alaska to study
outside. The dollars lost might well be the smaller sura by far.
By forcing students outside, Alaska would be drawing for itself a
most disparaging self-image and would be declaring in no
uncertain tones that the students® futures lie outside Alaska's



borders. I don™ think nny ofus believe that vision; we do not
want that type of tomorrow.

For those students wno continue with the University, there
will be fewer course offerings, larger classes, less library
books, fewer adequate laboratories, les3 computer time and far
less opportunity for advising and counseling.

Those who will be hurt the most, of course, are those place
bound Alaskans who will not beable to use the services of the
University because it will no longer be able to offer courses at
convenient times and locations. These Alaskans will find
themselves without the skills and knowledge essential for a place
in an advanced economy, and without the wherewithal to improve
their individual economic situation.

The Board of Regents® concerns and aspirations for the
University have included a strong sense of reality regarding the
State"s revenues. At their urging, we have been planning for a
funding future that was relatively flat. We have been engaged in
program review processes to assess our program offerings and
distribution; we have developed an allocation model that 1is
intended to assist us in distributing our resources in the most
effective manner; and we are engaged in a substantive management
review process to assure that we are maximizing our
administrative services and financial resources.

It should also be pointed out that the University is engaged
in significant activities designed to increase our non-general
fund revenue. Our budget request for FY93 included a 10% tuition
increase, but, as mentioned before we will be forced to seek a
larger increase.

We are continuing to build upon our research capacities and
are increasing the level of sponsored research in the University.
This funding supports not only research activities but also
provides our graduate students opportunities for advanced study.

We have embarked on an aggressive land management program to
maximize revenues. The land grant revenue goes into an endowment
intended for the long term benefit of the University. The yearly
revenue is less than $2 million per year and, although it is
unlikely that level can be greatly increased in the near future,
revenue from our land ownership may prove a majorfactor toward
the end of the >90s.

We are stepping up our development programs to secure
private contributions. This is an area that | believe has great
potential for the University, but again, these funds become part
of an endowment for the long terra benefit of the system and
cannot be counted on as a revenue source that will provide any
significant short-term off-set to the reductions we are

discussing.

The work performed by the University of Alaska is essential
to the future of our State. In simple economic terms, higher
education has long been seen as having a direct correlation with



the health and vitality of the communities it serves. The
educational, public service, job training, research, cultural and
social contributions of higher education are essential to the
overall State economy, How can Alaska find the balance between
resource protection and development that our future depends on
without the necessary research done at the University? How can
our citizens enter, or stay current, with a job market that
requires ever more sophisticated skills and technological
abilities? How can the State attract new business and industry
without offering the benefits of a high quality higher education
system?

The University of Alaska is as significant an instrument of
public policy as it i3 a major channel of private success. In
making your budget decisions, in allocating the reductions to
State agencies and the University, you are making public policy
decisions on the priorities of the State.

Things do cost more in Alaska. Alaska"s government now
spends four times the amount spent per capita on all services
than do other states, except for higher education, health and
social services. In those areas it spends only twice the
national average. The current proposal allocates higher
percentage cuts from the current year to the University and
health and social services than it does to other services,
further pushing these areas of spending down on the State®s list
of priorities.

The proposal before you outs 7% from the current year %
funding to the University, compared to an average of 4% for other
agencies in the State. We need at a minimum undiminished State
support. We cannot maintain our bearing and our complexity of
missions without it. And the State needs a strong public
university. The brightness of Alaska % future would be deeply
tarnished without it.

You have given the University great support in the past. It
is an investment that has paid large returns. We need your help
to continue.

Thank you for listening so patiently. I would be more than
pleased to answer any questions.

University of Alaska
FY93 PROPOSED BUDGET IMPACT

SPS UAA UAF UAS
FY92 Authorization $12,703.5 $57,296.4  $84,920.4 $13,181.3
FY92 Gov. Request $12,905.0 $61,488.7  $86,008.1 $13,464.5
FY93 Reduced Budget $11,643.2 $55,476.6  $77,598.5 $12,148.0
FY93 Reduction ($1,261.8) ($6,012.1)  ($8,409.6) ($1,316.5)

TO
$16
$17
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Permanent Staff (26) (70) (95) (17

Temporary Staff ©) (18) 27 0))
Permanent Faculty D (49) 67) (® .
Adjunct Faculty () e (180) (243) (49)

Credit Hours 0 (39,922) (33,418) (7,885) @
Course Sections 0 (549) (557) (131) (
FY85-92

UNIVERSITY OF ALASKA GENERAL FUND OPERATING BUDGET
AS A PERCENTAGE OF ALL STATE GENERAL FUND OPERATING BUDGET APPROPRIATION

FY85 FY86 FY87 FY88 FY89 FY90 FY91l

University 168.9 167.3 144 «Jj 146.5 154.2 161.0 170.4
State Budget 2110.5 2116.5 1844.1 1911.3 2086.7 2118.6 2286.3

% of State
Budget 8.05% 7.90% 7.81% 7.66% 7.39% 7.60% 7.45%

Fall Student
Credit Hours 201928 214323 210013 202801 205807 212875 224482
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IMPACT OF PROPOSED $17 MILLION REDUCTION BY RESOURCE ALLOCATION, BY UN

University of Alaska FY93
University of Alaska Anchorage

$th $th $th $th # # #

FY92 FY93 FY93 FY93 Perm. KGIUp « Perm.
Category Auth. Gov Reduced Program Staff Staff

Req. Budget Loss

TOTAL 57296.4 61480.7 55476.6 (6012.1) (70) (18)
Instruction 21158.9 23947.7 21606.2 (2341.5) ®) @)
Intercol. ( 3
Athletics 1334.8 1334.8 1204.3 (130.5) (©)) [€))
Academic
Support 6425.6 6425.6 5797.3 (628.3) ® 4 @)
Institutional
Support 8764.8 8764.8 7907.8 (857.0) (a8) A (¢))
Physical
Plant 9323.3 9323.3 8411.7 (911.6) 19 4 0
Debt
Service 0 0 0 0 0 0
Student
Services 5220.1 6126.1 5527.1 (599.0) (@O @) ©)
Library
Services 2890.7 3388.2 3056.9 (331.3) @ ) 3
Public
Service 332.9 332.9 300.4 (32.5) 0 [€))
Scholar —
ships 0 0 0 0
Research 1845.3 1845.3 1664.9 (180.4) (@) €)) (1)

Credit hours/course sections lost - > (32,922hr) (549 sec)
Impact;

A INSTRUCTION — Eliminate approximately 549-650 course



sections, and general fund support to Adult Basic Education
in Anchorage. Elimination of course sections will cause
students severe scheduling and sequencing problems and
create delays in completing degree course requirements.
Eliminating specialized programs, 1including Gome
vocational-technical programs, two year programs and
graduate degrees, will severely harm site-bound Alaskans.
Closing or severely curtailing programs that are within a
reasonable commuting distance to Anchorage or an extended
campus site will also harm site-bound students. The range

in anticipated course section impact is a result, of the lack of
flexibility in academic and institutional support due to
reductions made during restructuring and the FY92 vetoes
which may require more significant reductions in instruction.

B. STUDENT SERVICES - Reduced staffing will result in
reduction or elimination of many social, recreational, and
cultural activities; counseling services; student health medical
services; financial aid management and student employment;
and student recruitment and retention efforts.

C. LIBRARY SERVICES - Review specialized libraries for
reduction or elimination. The library will reduce staff, the
purchase of books and periodicals, and reduce the hours of
operation, severely limiting its use by students and
researchers. Inflation since FY90 has reduced library
purchasing power by over 35% which has resulted in an
inability to maintain current periodicals, subscriptions and
reference books and materials, and even minimum basic
reference materials for new programs.

D. OTHER SERVICES - Reduce general fund support to
intercollegiate athletics. Athletic program cuts at UAF will
have an undetermined impact on the UAA athletic program.
Reduce and/or eliminate research, public service centers and
research institutes thereby reducing services to the public and
government agencies and eliminating local jobs. UAA"s
capacity to train and keep Alaskans in state, and our ability to
better manage our resources and develop new technologies
that create jobs will be jeopardized. If the state®"s investment
is lost or reduced, funding agencies will become cautious of
awarding grants to UAA, the “fhew" money brought into the
Alaska economy each year because of UAA"s research
efforts will decline. The reduced physical plant budget does
not provide for fixed cost increases; building maintenance
and renewal replacement dollars will have to be used for
utilities and other non-discretionary costs. Reductions to
academic and institutional support were so severe during the
1987 restructuring, that there is little flexibility to reduce
staff in these areas without jeopardizing whole mandatory
functions.

University of Alaska FY93
University of Alaska Fairbanks



$th $th $th $th # # #

FY92 FY93 FY93 FY93 Perm. Temp, Perm.
Category Auth. Gov Reduced Program Staff Staff
Req. Budget Loss
TOTAL 04920.4 86008.1 77598.5 (8409.6) (95) 7
Instruction 27331.9 27946.3 25213.0 (2732.5) (1) ) ( <12))
Intercol. \ -
Athletics 818.5 818.5 738.5 (80.5) 0 ) 0
Academic
Support 5349.9 5349.9 4826.8 (523.1) (6) ©) 4
Institutional
Support 8716.9 8716.9 7804.6 (852.3) (15) €©)) )
Physical
Plant 12771.2 12771.2 11522.5 (1248.7) (28) ©)) 0
Debt
Service 1232.1 1231.1 1111.6  (120.5) 0 0 0
Student
Services 3993.3 4024.5 3631.0 (393.5) ©)) 0 0
Library
Services 4748.2 4966 .5 4480.9 (485.6) (5) ) (5)
Public
Service 5107.6 5107.6 4608.2  (499.4) ()] (0)) (0))
Scholar—
ships 283.2 283.2 255.5 (27.2) 0 0 0
Research 14567.6 14791.4 13345.2 (1446.2) (18) ©)) (1)
Credit hours/course sections lost - > (33,418hr) (557 sec)
Impact:
A. INSTRUCTION -- Students will be faced with closed classes;
a total of 557 course sections will be eliminated. Some
undergraduate majors will be terminated, including some in
science, liberal arts and engineering. Eliminating specialized

programs, including some vocational-technical, two-year
programs and graduate degrees, will severely harm site-

bound Alaskans. Elimination of special services such as the
Writing Center will impair UAF efforts to improve student
communication skills and make UAF graduates less

competitive in the workplace. Certain esctension sites will be
closed and thereby eliminating information that assists in

economic development.



STUDENT SERVICES - Publications and other forms of
communication will be reduced, including fewer class
schedules, giving students less timely information. One
athletic program will be cut at UAF, jeopardizing NCAA
standing, affecting community-campus interaction, and
having an undetermined impact on UAA. Responses to
prospective students and notification of financial aid will be
slower, meaning students may choose another school in the
meantime. The reduction to the Adjunct Faculty labor pool
will impact at least 150 graduate students who would have
been hired as graduate assistants) this loss of income may
seriously Impair their ability to complete their education.
Also the reductions to the staff labor pools will seriously
impact student employee hiring.

LIBRARY SERVICES The library will reduce the purchase

of books and periodicals, and will reduce its hours of
operation, severely limiting its use by students and
researchers. The reduction would equate to an effective ten
percent reduction of staffing availability to students or a
reduction to acquisition purchasing power of sixty percent.
Inflation since FY90 has reduced library purchasing power

by over thirty-five percent which has resulted in an inability
to maintain current periodicals, subscriptions and reference
books and materials, and provide even minimum basia
reference materials for new programs.

OTHER SERVICES

Academic Support - The major academic computer, which
provides instructional and research support and electronic
mail, will be shut down. Computer classes using the VAX

will be disrupted, and all external communications

depending on the VAX will be interrupted. Cancelling
software support contracts will affect speed and accuracy of
purchasing, budget, physical plant and grants and contracts.
The more than 4,000 students and faculty users of the
Fairbanks computing facility will be left without consultant
and training services with little or no support for some areas
such as microcomputers and statistical software. Staff cuts
will force elimination of the PC purchase program, which

has saved thousands of dollars for university employees and
students.

Research - Statewide and Local Economic Impact - Parts of
research programs and facilities in Fairbanks and throughout
the state will close eliminating local jobs. UAF"s capacity to
train and keep Alaskans in state, and our ability to better
manage our resources and develop new technologies that

create jobs will be jeopardized. If the state"s investment is
lost or reduced, funding agencies will become cautious of
awarding grants to UAF, the $50 million of "new" money

brought into the Alaska economy each year because of

UAF®"s research efforts will decline.

Institutional Support - Administrative costs will be cut first
and deepest. Eliminating evening and weekend



information/switchboard services will disadvantage tourists

and students. Elimination of the summer shuttle bus service

will impact summer programs. Inoreased ticket prices for
cultural events and for conferences will limit access to a

portion of the publia unable to pay. Building safety checks
will be curtailed by the public safety office; increasing the

possibility of costly vandalism and theft. Many other
hardships will result as well as undesirable spinoffs on

special projects, for example reduced support will jeopardize

the fund raising campaign momentum which led to UAF %

recent success in securing a $1 million endowment. In
short, as we disappoint students and faculty who expect
quality services from UAF, we will at the same time be
removing the base of support that allows us to generate

alternative sources of revenue, including grants and contracts

and private fund3.

Physical Plant - The budget does not provide for fixed cost

increases in utilities and other non-discretionary items;
building maintenance and renewal/replacement dollars will
have to be used for these purposes. This only increases

future maintenance costs.

University of Alaska FY93
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$th $th $th $th

FY92 FY93 FY93 FY93 Perm. Temp.
Category Auth. Gov Reduced Program Staff

Keq. Budget Loss

TOTAL 13181.2 13464.5 12148.5 (1316.5) an (0))
Instruction 5077.7 5143.1 4644.7 (503.4) @) (€))
Intercol.
Athletics 0 0 0 0 0 0
Academic
Support 1087.8 1155.8 1042.8 (113.0) €)) 0
Institutional
Support 2330.0 2330.0 2102.2 (227.8) ®) 0
Physical
Plant 2430.7 2430.7 2193.0 (237.7) ) ()
Debt
Service. 0 0 0 0 0 0
Student
Services 1154.9 1266.7 1142.8 (123.9) (©)) [€))

Library

Perm.
Staff

©)

@



Services

Public

Service

1077.0  1110.0 1001.5  (108.5) (1) 0 16

Scholar —

ships

Research

5.0 5.0 4.5 (0.5) 0 0 0
18.2 18.2 16.4 (1.8) 0 0 0
0 0 0 0 0 0 0

Credit hours/course sections lost-——> (7,885hrs) (131sec)

Impact;

A.

INSTRUCTION - Forced program elimination or reduction in
FY93 will result in the loss of approximately 11 FTE faculty
positions/ 78 courses/ and 3,510 credit hours. In FY94,
required additional reductions will result in the additional
approximately loss of 12 FTE faculty, 70 courses, and
approximately 4,020 credit hours. The anticipated loss of
tuition funding as part of these program eliminations will
range from $197,5 to $315.9.

UAS programs require a majority of faculty to teach across
programs, across disciplines and across degree levels within
a program. Therefore, specific program eliminations and
reductions will result in course and enrollment losses in
other programs, or extension of the time it takes students to
complete a degree program. Substitution of adjunct faculty
may not resolve all concerns as sufficiently qualified adjunct
faculty may not exist in the community, or those which do

may not be relied on for consistent service, or meet
continued compliance with academic quality standards. As a
consequence, anticipated additional losses from this include
12 courses, and 540 credit hours with an effective additional
loss of tuition and fee revenues of $30.0.

On the Juneau Campus, any and all instructional program
reductions or eliminations will be predicated on minimizing
loss of degree-seeking students. Due to the differences of
their missions, program reductions within the Sitka and
Ketchikan campuses are more difficult to ascertain.

Reductions are anticipated to include all instructional levels,
including developmental and bridging programs as well as
degree programs.

LIBRARY SERVICES - Reduction to Library Services is
anticipated to not exceed 7.0-8.5% of the proposed

reduction. This would equate to an effective 10.0%

reduction of staff availability to students or a reduction to
acquisition purchasing power of 60.0%. Inflation since

FY90 has reduced library purchasing power by over 35,0%

which has resulted in an inability to maintain current
periodicals, subscriptions and reference books and materials,
and an inability to provide even minimum basic reference
materials for the new programs.



STUDENT SERVICES - No reductions are possible to
academic-related student service support functions within the
Juneau Campus. These support functions are already
inadequately staffed to provide required student processing,
assistance and records management functions. Any single
reduction to staff dedicated to counseling, recruitment and
retention of students will effect a 40.0% loss in the region's
ability to recruit and retain freshmen students from the region
and improve retention of existing students through their
course of study to graduation. Adequate resources for
recruitment and retention are oritical concerns in meeting
mission goals, accreditation standards requirements and
federally sponsored program requirements, particularly those
related to financial aid programs. Due to the lack of
regulatory governances and compliance, the student life,
health and activities components of the Juneau Campus are

the only remaining areas in student services where

reductions can be accomplished. However, the anticipated
reduction could impact accreditation compliance standards
required for a "resident"™ campus. The Ketchikan and Sitka
campuses have no flexibility to reduce staffing in this area,
as any reduction would totally eliminate student services at
these sites.

OTHER SERVICES -

Academic Support — No further reductions to those made
during the restructuring of 1987 can be made in academic
support. Since that restructuring, the Juneau Campus has
reduced its academic administrative positions by 30%, while
expanding its responsibilities to include two external
campuses. Any further consolidation or combining of
schools under fewer Deans would jeopardize their ability to
continuously review, enhance, modify or develop necessary
curriculum or programs, direct resources to ensure optimum
course and program offerings, ensure that financial
resources are allocated to each program efficiently, and to
provide optimum leadership for all faculty and staff. The
Ketchikan and Sitka campuses have no flexibility to reduce
staffing in this area, as any reduction would eliminate
required functional activities.

Institutional Support - No further reductions to those made
subsequent to the restructuring of the 1987 can be made 1in
institutional support without the elimination of a functional
area. Since the restructuring, the Juneau Campus has

reduced its institutional administrative positions by 71%,
while expanding its responsibilities to include two external
campuses. The majority of institutional support funding
resides within the business and personnel service
departments. Permanent staffing is no more than one deep

in any accounting, business or personnel function, and in a
majority of the staffing, two functions are covered within
each position. The Ketchikan and Sitka campuses have no
flexibility to reduce staffing in this area, as any reduction
would eliminate required functional responsibilities.



Physical Plant -
services budget in Physical
flexibility, the physical plant
the balance of the reduction as well
transitional
reductions.

deferred maintenance
facilities, and

funding needed to supplement program
levels, result
impact health,

University of Alaska FY93
Statewide Programs & Services

Because the size of the non-personal

Plant greatly exceeds that of all
other NCHEM components and provides greater funding

is the only available source for
as any required

These reductions could double our current
in closure of ancillary
safety and code compliance.

$th $th $th $th #

FYo9z FY93 FY93 FY93 Perm. Temp.
Category Auth. Gov Reduced Program Staff

Req- Budget Loss

TOTAL 12703.5 12905.0 11643.2 (1261.8)  (26) ©)
Instruction 0 0 0 0 0 0
Intercol.
Athletics 0 0 0 0 0 0
Academic
Support 2340.0 2541.5 2293.0 (248.5) (6) (€))
Institutional
Support 9696.1 9696.1 8748.1 (948.0) (20) )
Physical
Plant 245.0 245.0 221.0 (24.0) 0 0
Debt
Service 442 .4 442 .4 381.1 (41.3) 0 0
Student
Services 0 0 0 0 0 0
Library
Services 0 0 0 0 0 0
Public
Service 0 0 0 0 0 0
Scholar —
ships 0 0 0 0 0 0
Research 0 0 0 0 0 0
Impact:



ACADEMIC AND INSTITUTIONAL SUPPORT - Statewide

functions suoh as accounting, payroll and benefits,
university computing network, legal services, capital project
management, and so on, are operational in nature and if
discontinued at Statewide, considerable economies of scale
would be lost by their dispersion to the academic unité6.
Statewide is funding the first phase of a systemwide
management study which 1is presently analyzing the
relationship and distribution of functions between the
campuses and Statewide to determine if any further
realignment has co3t savings potential.

The "discretionary" services in statewide which might yield
savings to the university s"/stem are more limited than first
appears. Budget reductions of the magnitude suggested will
require nearly complete termination of all administrative
systems oomputing development, resulting in an inability to
achieve the savings associated with enhanced electronic data
management and communications. Baseline support for
lower-cost distance education development and
telecommunications services, which are less expensive and
time-consuming than direct travel, would be curtailed or
eliminated. The Advance College Tuition program, which
provides a direct service (and cost savings) to future
generations of Alaskans through the Permanent Fund

Dividend program may be discontinued

because it will be several years, if ever, before the progranm
is self-supporting. Critical academic, voc/tech, human
resource, affirmative action, legal, and finance support
functions will be curtailed or eliminated.

Statewide is pursuing an aggressive land management

strategy that, over time, should result in additional revenue
streams. However, those revenues do not exist today to
offset reductions. We are also trying to enhance our private
fund raising program. Unfortunately, this area has never
been adequately funded, and like land, management,

currently needs more "seed" money, not less, to eventually
achieve any significant increase in private donations.
Statewide also has been directly affected by the national
recession and low interest rates. In the past, interest
earnings on our cash balances were a major revenue source

and were used to subsidize the academic units by reducing
risk management charge-backs. For FY92, interest earnings
projections indicate the possibility of insufficient earnings to
meet statewide®"s own revenue needs greatly increasing the
probability that no reductions to chargebacks can be made in
FY92 or FY93.



University of Alaska

Statewide Systemn

HB 549/SB 441 Exempt UA Grievances from APA

In June, 1990, the Alaska Supreme Court overturned a
Superior Court decision and found that because the University
of Alaska was not sPecmcaII excluded from the adjudication
rocedures of the Alaska Administrative Procedures Act
iAAPA), it must implement grievance procedures pursuant to
APA, or "..seek a remedy from the legislature".

The APA adjudication procedures aﬁpl to boards and
commissions listed 'In Sec 44.62.330, in thir Party actions
dealing with the granting or denying “..a righ ,_au_th_orln{,_
license, or privilege..", ~ For insfance, when an_individual is
denyed a real estate license, that person is entitled to a hearmg
before the Real Estate Commission through the process outline
In_this statute. The quasi-judicial proceedings included in the
APA are not intended for employee or student grievances, but
rather for what are essentially licensing decisions and disptues
involving state boards and commissions.

The statute as currently written applies to the University
of Alaska, "...excePt to the extent that its inclusion is
inconsistent with the provisions of AS. 14.40", the statute
specmcal% outlining the respo_n3|b|I|tY and authority of the
Board of Regents and the President of the University of Alaska.
AS 14.40 gives the Board of Regents the right to “...adopt
reasonable rules, orders, and ﬁlans.:.for the good government of
the Unl\_/ersm{." Taken together with the strong constitutional
Eower_s in Title 14, Article VII, Section 3 of the Alaska

onstitution, the Board has plenary authorltr to c};_overn, and
manage the University, Transcripts of the legislative history of
the APA statute reveal that the legislators had no intention
that this section be interpreted in a way that would negate
internal grievance procedures. The Supreme Court, however,
did not consider legislative intent, and because the APA does

ntact: Wendy, Redman
cont UA Statev%e ystem

463-3086/474-7582



not specmcall¥ exempt the University, and because the
referenced sta utorK language in AS "14.40 does not specifically
grant the Board the authority to establish grievance

procedures, they essentially directed the University to seek the
appropriate legislative action for clarification.

~ The University is seeking a clear exemption from the
requirements in AS”44.62.330 (a)(45). The APA grievance
Broced,ures do not apply to anY employee group in the state.
rovisions in the state statutufes covering “collective bargaining
require that grievance procedures be part of all collective
_bar[qalnmg_ contracts, and non-cove: ed state employees are
included In grievance procedures established within their
specific agencies and departments.

_ Employee and student grievance procedures, which.
incorporate ‘constitytionally required due process protections,
are traditionally built around a process of peer review and
consideration with appeal rights at several levels all the way to
the President. The magorlt}/ of University grievances are
resolved at an early state of review, and are done so at little or
no cost to the grlevant or to the University. The imposition of
the APA procedures, however, will now impose a c?]ua3|-1ud|0|al
proceeding on all university grievances,_including the
utilization™ of a formal hearing officer. The additional cost,
complexity and formality of the APA requirements are
contradictory to the resolution of student” and employee
grievances, ‘and are contradictory to the collegial approach that
characterizes a University setting.

~If this legislation is not passed, it is anticipated that the
University will"have to pay approximately $200,000 ﬁer year
for hearing officers, and "associated costs involved with this
complex process.

A "grandfather" clause is included with the Iepislation
that provides the APA procedures be utilized for all” grievances
filed ‘prior to the final passage of this legislation.
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MANO EREY ' GARY BROOKS
ExecutivePresident vST 2 f/ Secretary / Treasurer

To: Paul Fuhs: Office of the Governor =
From: Laura Kelley, AFL-CIO Vice President*\
733 W*stdth #8# * V. 'A //*}

Achorage, 99501. .

Re: PropoSed Legation exempting the Univer&ty of Alaska from
the Alaska A&riiMstfative Procedures Act. %, .
Vv P, ' o» j*. »

We understapd Tthat the University of Alaska has requested the '
Administration introduce a bill exempting the University .ofAlaska.
from the Alaska Administrative PrdcedufeS AcC This is.not good, Vv

Ieglslatlon' andithas a I0||g and expensive hlstory “ ﬁ

e *" * oo

% i
(Thic U nl)ve rsity ofALaskavvas $ued by a Professor nafned Adeh, the f
: gist’of the suit reValved around the fact that Is, Aden’ Wes dehied

J uhder die Aldska Administrative proceduresAct arid' available to all ;
*other State Employees., The courtruled die Administfative *} »  *

college tehchers into the university, tbe university:

% ' 1/ unilaterally repudiated the existing collective bargaining /'
agreement between the University of Alaska and the Alaska # S’
Conhnunity Colleges Federation of Teachers 2404 (‘thd union for ‘the

2. Mergeed the 300 Community college teachers into the
university personnel procVdtA ~ and*grievance policy while
simultaneously denying 130 of °m tenure ahd/or proper
placementinto the university joo .>fe grids.

The ACCFT 2404 filed a grievance on behalf of its 130 injured
members. Naturally, the University refused to recognize the
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‘e

grievance procedure in the union contract-so the grievance was
filed under the university grievance policy.

Since the final determinator of the university’s grievance procedure
is the President of the University—the same person who remanded
the 300 community college teachers to the university personnel
procedures and the inappropriate Job title grids—a university
grievance committee recommended to the then President of the
University Donald O'Dowd-that the existing grievance procedure was
inadequate and the Administrative Procedures Act should apply.
Donald O'Dowd rejected the recommendation of the commi ittee and
denied the grievance.

The ACCFT 2404 filed litigation—which ultimately went to the
Alaska Supreme Court On6/26/91 in a 5-0 decision the Courtruled
that the Administrative Procedures act must apply to the University
of Alaska grievance procedure, (see attached)

The proposed legislationisnotabout student’s and their complaints
about grades, cafeteria food and the like. The proposed legislation is
an attempton the partofthe University to deny all of its 3500
employees the protections that all other State employees have,

,» Naud
The university lostin Courtand is*9t attempting to subvertthe law
through this legislation. Outside legal counsel, Tom Owens so far has
been paid $88641.70 to represent the University is this matter and
lost.

P. 03
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Ralph McGRATH and Don
Mohr, Appellant*,

V.
UNIVERSITY OF ALASKA, Appellee,
No. S-3418.

Supreme Court of Alaska.

June 21, 1991.

Following merger of state community
college system into state university system,
professors filed grievance regarding tenure
status. The Superior Court, Third Judicial
District, Anchorage, Brian C. Shortell, J.,
affirmed university’s determination that
Administrative Procedure Act was not ap-
plicable to grievance, and appeal was tak-
en. The Supreme Court, Rabinowitz, CJ.,
held that Alaska Administrative Procedure
Act was applicable to University of Alaska
employee grievance proceedings.

Reversed and remanded.

1. Administrative Law and Procedure
«=5
Colleges and Universities «=8<1)
Alaska Administrative Procedure Act
was applicable to University of Alaska em-
ployee grievance proceedings; Act proce-
dures were not inconsistent with authority
of Regents to manage University. AS 44.-

62.330-44.62.650.

2. Administrative Law and Procedure
341
Claims involving legislative as opposed
to adjudicative facts, are not controlled by
adjudicative provisions of Administrative
Procedure Act AS 44.62.330-44.62.650.

Robert A. Royce, Jermain, Dunnagan <&
Owens, Anchorage for appellants.

Thomas P. Owens, Jr. and C. Ann Court-
ney, Owens & Turner, P.C., Anchorage,
William R. Kauffman, Fairbanks, for appel-
lee.
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Before RABINOWITZ, CJ.. and
BURKE. MATTHEWS, COMPTON and
MOORE, JJ.

OPINION

RABINOWITZ, Chief Justice.
I. FACTS AND PROCEEDINGS

The University of Alaska (“University”)
is a statewide institution which operates
both four-year universities and community
colleges. In 1987, the University under-
took a system-wide restructuring and elimi-
nated the separate administration of the
community colleges. Previously, the facul-
ty at the community colleges had been rep-
resented by the Alaska Community Col-
leges’ Federation of Teachers, Local 2404,
and covered by a collective bargaining
agreement This agreement had no rank
or tenure provisions. After the restructur-
ing, the community colleges' faculty was
offered an opportunity to transfer to the
combined faculty of the University of Alas-
ka. In the combined faculty, the communi-
ty college faculty would not have union
representation and the employees would be
subject to the same rank and tenure sys-
tem as their colleagues at the University of
Alaska.

All members of the community colleges’
faculty were offered an opportunity to
transfer to the combined faculty, and all
but one accepted. The University’s Board
of Regents adopted a policy "to provide the
guidelines for faculty appointment, tenure,
academic ranks, and salary for faculty in
the transition.” The policy provided that
former full-time community college faculty
with seven full years of service were eligi-
ble to receive tenure; those with four to six
years were eligible to receive two-year con-
tracts; and those with fewer years of ser-
vice were eligible to receive one-year con-
tracts. No former community college fac-
ulty member was offered a full-professor-
ship; the highest rank offered was associ-
ate professor.

Many community college faculty mem-
bers were dissatisfied with their rank and
tenure assignments. Associate Professor
Don Mohr, as a representative of the com-
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munity colleges' .faculty union, filed an in-
formal grievance on behalf of faculty mem-
bers who claimed that they were wrongly
denied tenure. Similarly, Associate Profes-
sor Ralph McGrath requested a change in
the rank assignments. Thereafter, the two
professors filed a formal grievance on be-
half of themselves and seventy-three other
former community college faculty mem-
bers.

At the time Mohr and McGrath filed their
initial complaints, the University of Alas-
ka’s administration had not yet established
grievance procedures for the newly inte-
grated institution. The Anchorage campus
chancellor adopted an interim grievance
procedure, which mirrored the procedures
previously used by the Anchorage campus.
The chancellor then appointed an interim
grievance council (“council”) to implement
the interim procedures.

The council conducted a preliminary in-
vestigation and determined that a griev-
ance hearing should proceed. Additionally,
the council recommended that the Universi-
ty hold this formal grievance hearing in
accordance with the provisions of Alaska’s
Administrative Procedure Act ("APA”), AS
44.62.330-.650.

However, the president of the University
rejected the council’s recommendation that
the grievance be processed in accordance
with the APA. Instead, it was determined
that the grievance would be processed un-
der the Board of Regents' Policy, see 04.*
04.01 (June 4, 1387), and the interim griev-
ance procedures. Under the Board of Re-
gents' policy, the council was required to
recommend dismissal or hold a hearing on
the grievance within thirty days of its fil-
ing, and then forward a recommendation to
the chancellor for decision. The chancel-
lor’s decision was then appealable to the
president

1. Summary judgment was granted in this case
on the basis of Stipulated facts and exhibits. oe
novo review is the applicable standard of review
on an appeal from a grant of summar Judgz-
ment. Kollodge v. Slate, 757 P2d 1026, "10
(Alaska 1988). There is no genuine issue of
material fact; rather, this appeal concerns statu-
tory interpretation, which involves our own in-

The council notified McGrath and Mohr
that it was ready to go forward with the
hearing and that procedures would not be
governed by the APA. Rather than pro-
ceeding with the hearing before the coun-
cil, McGrath and Mohr then tiled a com-
plaint in superior court, seeking a declara-
tory judgment and mandatory injunction to
require the University to conduct the griev-
ance hearing under the APA. They con-
tended that the APA procedures were re-
quired and that the contemplated grievance
procedures denied them due process.

Thereafter, the plaintiffs and the Univer-
sity filed motions for summary judgment.
The superior court held that the APA did
not apply to the grievance proceedings in
the instant case.l

Il. DISCUSSION

A. Do the provisions of the APA gov-
ern the grievance proceedings in
this case?

Article 8 of the APA deals with adminis-
trative adjudication. AS 44.62.330(a) pro-
vides, in part, that "[t]he procedure of the
state boards, commissions, and officers list-
ed in this subsection ... shall be conducted
under AS 44.62.330-44.62.630. This proce-
dure, including, but not limited to ... con-
duct of hearings ... shall be governed by
this chapter 7 AS 44.62.330(a){45) lists
the University of Alaska as a covered enti-
ty, with the proviso "except to the extent
that its inclusion is inconsistent with the
provisions of AS 14.40.”

McGrath and Mohr argue that AS 44.62.-
330(aX45) mandates that their grievances
be processed in accordance with procedures
called for by the APA. The University
advances numerous arguments in support
of the superior court's grant of summary
judgment and its holding that the APA is
inapplicable to the proceedings in question.2

de endentjudgment. Waller V. Richardson, 157
P.2d 1036, 1039 n. » (Alaska 1988).

2. The University emphasizes that the superior
court reasoned,”in part, as follows in reaching
its decision:

{1) AS 44.62J30(_ajn(45) requires the Universi-
y to comply with the procedural require-
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More particularly, the University contends
that the legislative history of AS 44.62.*
330<a) demonstrates that the legislature
never intended to interfere with the Board
of Regents’ independent power to manage
and govern the internal affairs of the Uni-
versity; that the University's grievance
procedures are reasonable; that application
of the APA to the University’s grievance
proceedings would be inconsistent with AS
14.40; that the APA by its very nature
does not apply in the circumstances of this
case; that grievance procedures are not
”procedures” within AS 44.62.330; that the
APA only applies to “adjudicative facts"
not to "legislative facts;”” and that the
statutory framework governing personnel
matters for state agencies and other public
employees shows that the APA does not
apply to the University’s grievance proce-
dures.

We have reviewed all of the University's
contentions listed above and conclude that
they should be rejected. Therefore, the
APA’s procedures must govern any griev-
ance hearings in the case at bar.

(i) Applicability of the APA

[1] As noted at the outset, AS 44.62.-

330-.630 governs the adjudicative proce-
dures of the University "except to the ex-
tent that its inclusion is inconsistent with
the provisions of AS 14.40." AS 44.62.-
330(aK45). The University notes that un-
der AS 14.40.170(bXl), the Board of Re-
gents may "adopt reasonable rules, orders
and plans ... for the good government of
the university ”  The University then
argues that since its rules governing griev-
ance procedures are reasonable, an applica-
tion of the APA procedures to its grievance
proceedings would be inconsistent with the
authority of the Board to manage the Uni-

meats of the APA "except to the extent that
[the APA') inclusion is Inconsistent with the
provisions of AS 14.40:" (2) AS 14.40 specifi-
cally authorizes the Board to ‘adopt reason-
able rules, orders and plans ... for the good
%overnment of the University:" (3) the Alnsita
egislature did not intend the University to be
required by law to conduct the APA grievance
procedures if the University were to adopt
valid, adequate, and fair grievance procedures
of its own; (4) under AS 14.40.170(bXi)#
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versity. More specifically, the University
contends that the APA procedures are in-
consistent with AS 14.40 because they are
more extensive and costly than its own
reasonable grievance procedures, and
therefore they are precluded under AS 44.-
62.330(aX46).

We think these contentions are adequate-
ly and correctly answered by Judge Ser-
dahely's opinion Aden v. University of
Alaska, No. 3AN-85-17179 Civil (Alaska
Super., Feb. 2, 1987). In rejecting conten-
tions similar to those advanced by the Uni-
versity in the instant case, Judge Serdahely
held the following:

The Court concludes that AS 44.62.330 et
seq. does apply to Defendant University
of Alaska and that Defendant's griev-
ance proceedings must comply with the
provisions of such Act

In so ruling, the Court notes that on its
face, the APA applies to Defendant Uni-
versity of Alaska. AS 44.62.330(45) [sic]
expressly provides that the provisions of
the Act apply to the "University of Alas-
ka, except to the extent that its inclusion
is inconsistent with the provisions of AS
14.40." Having reviewed the provisions
of AS 14.40, particularly including the
powers and duties of the University
President as defined in AS 14.40.-
210-.220, the Court concludes that there
is nothing inconsistent between such pro-
visions and the APA. Clearly, the Presi-
dent’s power to appoint professors and
assistants, and to define and supervise
the duties of such persons, are not incon-
sistent with the APA hearing procedure
which is designed to guarantee due pro-
cess to persons adversely affected by
administrative action, such as adverse
employment or personnel action.

grievance procedures adopted by (he Board
need onlg be "reasonable," and the procedures
instituted by the University meet this test of
reasonableness; and (5) to'the extent that the
APA would require the University to hold sub-
stantially more extensive, time consuming,
and expensive procedures than would be re-
quired under the validly adopted and reason-
able Umversﬂx grievance procedures, applica-
tion of the APA would be inconsistent with AS
14.40.170(bX1).
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intra-agency
employee

(:i) Does the APA govern
adjudications, such as
grievance hearings?

Three arguments advanced by the Uni-
versity of Alaska converge here. The Uni-
versity contends that the statutory frame-
work governing personnel matters for
state agencies and public employees show8
that the APA does not apply to University
grievance proceedings; that grievance pro-
cedures are not procedures within AS 44.-
62.330; and that the APA applies only to
adjudicative facts, not legislative facts.

The University correctly observes that
the State Personnel Act, AS 39.25.010-.220,
“governs personnel matters for all state
employees in non-exempt service posi-
tions." AS 39.25.090. Neither those state
employees in non-exempt service positions
nor state employees covered by the Public
Employment Relations Act ("PERA"), AS
23.40.070-.260, are covered by the APA
procedures when grievance proceedings are
implicated.3 Therefore, the University con-
cludes that the "the Legislature intended
University employees to have only the
same rights as state and other public em-
ployees in personnel matters...."

University employees, however, are ex-
empt from the State Personnel Act AS
39.25.110(5). Thus, they do not receive the
protection of grievance rules promulgated
by the Director of Personnel under AS
39.25.150(16). Consequently, the exclusion
of other state personnel from the APA
does not in our view, conclusively demon-
strate that University personnel should be
similarly excluded.

3. The personnel division of the Department of
Administration administers the State Personnel
Act. AS 39.23.030. The labor relations agenc
administers PERA. AS 23.40.090; AS 23.40.170.
Neither of these agencies are enumerated under
the APA AS 44.62330(a). However, hearings
conducted pursuant to either of these statutes
contain considerable procedural Erotectlons.
See AS 39.25.170-.176; 2 AAC 10.400-.440.
PERA aﬁplles to the University when the Uni-
versity has a collective bargaining agreement
See alaska Community Colleges® Fedn of Teach—
ers v. University of Alaska, 66% P.2d 1299 (Alaska
1983). Hearings conducted under that agree-
ment would bé conducted pursuant to 2 AAC
10.400-.440.  The University concludes that
where no collective bargaining agreement ex-

The University relies on two statutes in
support of its argument that intra-agency
grievance proceedings are not the type of
proceedings meant to be included within
AS 44.62.330. First, the APA's definition
of "regulation” excludes anything which
"relates only to the internal management
of a state agency." AS 44.62.640<aX3).
Second, the State Personnel Act establishes
procedures for amendment of personnel
rules affecting non-exempt state employ-
ees. AS 39.25.140. Subsection (e) of this
section states, "[t]he rules adopted under
this chapter relate to the internal manage-
ment of state agencies and their adoption is
not subject to the Administrative Proce-
dure Act” While the State Personnel Act
does not apply to University employees, the
University argues, by analogy, that a blan-
ket legislative intent exists not to have the
APA apply to employment matters.

We believe these arguments are funda-
mentally flawed. Both statutes refer to
the application of the APA to an agency’s
rulemaking authority, i.e. the adoption of
Neither statute applies to an agen-
cy’s adjudicatory functions. If adjudica-
tion and rulemaking were coextensive,
these statutes would be controlling here.
However, the two functions differ signifi-
cantly. Rulemaking procedures are de-
signed to ensure a fair and open adoption
of policy; adjudication procedures are in-
tended to ensure a fair application of policy
to parties.4 Thus, the fact that rulemaking
procedures do not apply to internal person-
nel rules does not indicate that the protec-
tions of the APA's adjudicatory procedures

ists, hearings should be conducted Putsuant to
internal policy. We think a more logical con-
clusion is that where no collective bargammg
agreement exists, hearings should be conducte

pursuant to the APA

rules.

4. See Wickersham V. State, Commercial Fisheries

Entry commit, 680 P.2d 1135, 1139, 1143-44
(Alaska 1984). see atso R. Cass & C. Diver,
Administrative Law 325 (1987) (‘There IS, no
doubt, however, that the procedures requisite
for decisions addressing many members of an
affected class on_grounds generally applicable
classwide are minimal in “comparison to the
procedures constitutionally required for individ-
ualized determinations.”).
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are inapplicable to individual personnel de-
cisions.

The APA outlines the manner in which a
hearing "to determine whether a right, au-
thority, license or privilege should be re-
voked, suspended, limited, or conditioned"
is initiated. AS 44.62.360. It similarly in-
forms as to how a hearing "to determine
whether a right, authority, license or privi-
lege should be granted, issued or renewed"
is initiated. AS 44.62.370. From these
provisions, the University concludes that
the APA only covers hearings which con-
cern rights, authorities, licenses, and privi-
leges, and that this does not include "intra-
agency personnel matters." In support of
this argument, the University cites cases
from other jurisdictions, holding that their
respective administrative procedure acts
are inapplicable to agency personnel deci-
sions.1

The University further contends that the
APA adjudication procedures are inapplica-
ble because McGrath is not grieving "adju-

5 In abramson V. Board of Regents, Univ. of
wawaii. 548 P.2d 253 (Hawaii 1976), the plain-
tiff who was denied tenure and sued asserted, in
part, a denial of her rights under the Hawaii
APA. 4. at 255. This portion of her claim was
rejected because the coverage of that act was
limited to. "a proceeding in which the legal
rights, duties or privileges of specific parties are
required by law to be determined after an op-
portunity for agency hearing.’" id. at 263. ac—
cord Klein V. State Bd. of Educ., 547 So.2d 549,
551-52 (AIaC|vAp5)1988), cert, quashed by Ex
parte Kiein 547 50.00 554 (Ala.1989). However,
Alaska's APA has no such limitation. Therefore,
this authority is not on point here.

The University of Alaska interprets wccarrey
v. Commissioner of Natural Resources, 26 P2d
1353 (Alaska 1974), as holding that "the APA
applies only where a particular agency statute
Rrowdes for a hearm% and adjudication.” This,
nowever, overstates the holding. The APA's ad-
judicatory chapter only includes the "Division of
Lands urder Alaska Land Act where applicable.”
AS 44.62{ﬁO(aX9) (emphasis added). The land
act gave [N€ commissioner discretion to termi-
nate grafhng BaSES; hence, we held that applica-
tion 0f UE"APA was not required. wccarrey,
526 P.2d g¢ 1356. Where not similarly limited,
however, TheAPA would apply across the board.
uccarrey quotes from the federal APA. which,
like the Hawaii APA, is limited to cases where
"adjudication [is] required by statute to be de-
termined on_the record after opgortunlt for an
agency hearing." 526 P.2d at 1356 n. 17 (quot-
ing 5 US.CA. '3 554 (1967)). Alaska's APA as it
applies to the University has no such limitation;
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dicative facta,” but rather "legislative
facta." As one court explained, "agencies
employ rulemaking procedures to resolve
broad policy questions affecting many par-
ties and turning on issues of ‘legislative
fact’ Adjudicatory hearing procedures are
used in individual cases where the outcome
is dependent on the resolution of particular
‘adjudicative facts.”” Independent Bank-
ers Asa'n of Georgia v. Board of Gover-
nors of Fed. Reserve Sys., 516 F.2d 1206,
1215 (D.C.Cir.1975).*

The limitation of administrative adjudica-
tory hearings to adjudicatory facts is not
made explicit in the APA.T Nevertheless,
the distinction has been recognized. See
Wickersham v. State, Commercial Fisher-
ies Entry Comm'n, 680 P.2d 1135,1143-47
(Alaska 1984) (refusing to apply the more
relaxed public notice requirements of rule-
making procedures to adjudicatory proce-
dures which involve individual rights). The
structure of the APA, which establishes
separate procedures for rulemaking and

indeed, it specifically applies "notwithstandinﬁ
similar provisions in the statutes dealing wit

the state boards, commissions, and officers list-
ed." AS 44.62.330(a). Thus, the fact that the
adjudicatory provisions of the APA do not ap(j)_ly
to termination of a grazing lease does not dic
tate that they are inapplicable to University of
Alaska grievance procedures.

6. In independent Bankers, the United States
Court of Appeals for the District of Columbia
Circuit adopted the following distinction:

Adjudicative facts are the facts about the par-
tie$ and their activities, businesses, and , /op-
erties, Adjudicative facts usually answer the
questions of who did what, where, when,
how, why, with what motive or intent; adjudi-
cative facts are roughly the kind of facts that
go to ajury in ajury case. Legislative facts

0 not usually concern the immediate parties
but are general facts which help the tribunal
decide questions of law and policy and discre-

tion.
516 F.2d at 1215 n. 26 (quoting 1 K. Davis.
Administrative Law Treatise §702 at 413

(1958))

1. cr. California Code, Government Code
8§ 11000-11529 at § 11500(0 (West 1980),
which defines "adjudicatory hearing” to mean
"a state agency hear_mﬁ; which involves the per-
sonal or property rights of an_individual, the
granting or revocation of an individual's license,
or the resolution of an issue pertaining to an
individual...."
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adjudications, suggests that Alaska has im-
plicitly limited adjudicative functions co ad-
judicatory facts and rulemaking functions
to legislative facts. Compart AS 44.62.-
010-.320 with AS 44.62.330-.630. See also
AS 44.62.640(a)(3) (defining regulation).
Further, the distinction is one which must
be made in order to determine whether an
administrative entity has made an adjudica-
tory decision for purposes of Appellate
Rule 602(a)(2). See Kollodge v. State, 757
P.2d 1028, 1033 (Alaska 1988); Ballard v.
Stich, 628 P.2d 918, 920 (Alaska 1981). Fi-
nally, the bifurcation of administrative
functions along the legislative/adjudicative
facts distinction is recognized in both feder-
al and other state courts.®

The formal grievance complaint filed by
both McGrath and Mohr does not explicitly
distinguish between legislative facts and
administrative facts. The grievance com-
plaint alleges “[ijnappropriate placement of
former community college faculty in

rank— Inappropriate denial of tenure
for certain former community college facul-
ty Discriminatory treatment by UA

administration against grievants."
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Aden v. University of Alaska, In reject-
ing the same argument as the University
makes in the case at bar, Judge Serdaliely
stated,

Nor does the Court find that the applica-
tion of the APA to Defendant's griev-
ance procedure violates provisions of
Alaska's Constitution establishing the
University of Alaska and its Board of
Regents. Likewise, the Court is unper-
suaded that requiring Defendant to com-
ply with the APA in connection with its
grievance procedure constitutes unconsti-
tutional or impermissible interference
with the internal affairs or academic
freedom of the University. In this
Court's view, the University's academic
freedom is strengthened, rather than un-
dermined, by the existence of a grievance
procedure for adverse employment deci-
sions which comports with the basic re-
quirements of the APA and due process.
Ultimately, if Defendant seeks to be
exempted from the workings of the
APA, it must seek such remedy from
the Legislature, not this Court

[2] Upon remand, it will be left to the (Emphasis added).

parties and the grievance council to iden-
tify any claims of McGrath and Mohr in-
volving legislative facts, as such issues are
not controlled by the adjudicative provi-
sions of the APA.

B. Does application of the APA to
University of Alaska’ grievance
proceedings impermissibly circum-
scribe explicit and implicit consti-
tutional and statutory grants of
power to the University in the area
of personnel management?

As to this issue, we again refer to and
adopt the reasoning of Judge Serdahely in

8. see | K. Davis Administrative Law Treatise
3 7.06 (1958) and cases cited therein. saltard
defined the test for determining when an agencg
|sengag|n2%|n adjudication as “functional.” 62
P.2d"at 920. “Whenever an entity which nor-
mally acts as a legislative hody applies policy to
particular persons in their private capacities,
instead of ,assm% on general pollc,}/,or the
rights of individuals.in the abstract, it is func-
tioning as an administrative aé;ency within the
meaning of Agpellate Rule (602(d)(2) ' 1o
Kollodge, 97 2d at 1033.

I11. CONCLUSION

The judgment of the superior court is
REVERSED and the matter is REMAND-
ED for further proceedings consistent with
this opinion.®

9. Our resolution of the apPeaI has made it un-
necessary to address any of the other issues and
arguments raised by the parties.

~ On remand, we suggest that it would not be
inappropriate for the grievance council to inte-
grate_ the adjudicatory provisions of the APA
Into its grievance procedures by following the
hear_mg procedures outlined beg udge Serdahely
in his August 25, 1987 "Order egardln%Admln-
istrative Hearing,* which was entered in the
Aden Case.





