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C O N T IN U A T IO N  o f  F IS C A L  N O T E  A N A L Y SIS

F o r  B i l l / R e s o l u t i o n  N o .  HB 40

House Bill No. 40 amends AS 15.56.010(a) by adding a new offense to 

the crime of campaign misconduct in the first degree to include a person who 

submits, or causes to be submitted, factual information that the person knows is 

false for inclusion in the election pamphlet under AS 15.68. Campaign misconduct 

in the first degree is a class A misdemeanor. Although there have been past 

incidents of false information being submitted for inclusion in the state's 

official election pamphlet, the number of such incidents has not been great 

enough to warrant fiscal note costs.
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Official Business

A l a s k a  S t a t e  L e g i s l a t u r e

P.O . Box v  
S tate Capitol 

Juneau , A laska 99811

TO: Rep. Gene Kubina DATE: January 23, 1991
Chair
House State Affairs

FROM: Rep. Betty Bruckman ft  SUBJECT: Request for
ft /y  Hearing HB 40

HB 40, an act relating to the providing of false information in an 
election pamphlet, has been referred to your committee.

I respectfully request that you schedule House Bill 40 for a hearing 
as early as possible.

HB 40, amends current statute to make it a "crime of campaign 
misconduct " if a person submits information that is false for 
inclusion in the election pamphlet under AS 15.58.



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T IV E S

P.O. Box V 
State Capitol 

Juneau, Alaska 99811

S P O N S O R  S T A T E M E N T  
HB  40

AN  A C T  R E L A T I N G  T O  T H E  P R O V I D I N G  O F  F A L S E  I N F O R M A T I O N  I N  AN
E L E C T I O N  P A M P H L E T

T h e  p u b l i c  r e l i e s  o n  t h e  i n f o r m a t i o n  p r o v i d e d  b y  t h e  
D i v i s i o n  o f  E l e c t i o n s  a s  " o f f i c i a l "  i n f o r m a t i o n  a n d  w e  h a v e  a  
r e s p o n s i b i l i t y  t o  i n s u r e  t h a t  t h e  i n f o r m a t i o n  p r o v i d e d  b y  t h e  
c a n d i d a t e s  i s  a s  a c c u r a t e  a s  p o s s i b l e .

I t  w a s  my i n t e n t  w h e n  I  f i l e d  t h i s  l e g i s l a t i o n  t o  c r e a t e  
a  m e c h a n i s m  w h e r e b y  c a n d i d a t e s  a r e  n o t i f i e d  t h a t  t h e y  a r e  
a c c o u n t a b l e  f o r  t h e  i n f o r m a t i o n  t h a t  t h e y  p r o v i d e .
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CS FOR H O U SE BILL NO. 40 ( )

IN THE LEGISLATURE O F THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Ottered:
Referred:

Spnnsorfs): REPRESENTATIVE BROCKMAN

A BILL 

FO R AN A CT EN TITLED

1 "A u  Act re la ting  to the  offense of election m isconduct in the firs t degree."

2 BE IT  EN A CTED  BY T H E  LE G ISL A T U R E  O F  T H E  STA TE O F  ALASKA:

3 * Section 1. AS 15.56.010(a) is repealed and reenacted to read:

4 (a) A person commits the crim e o f  campaign misconduct in the first degree if  the person

5 knowingly publishes or causes publication of

6 (1) material that appears in print that relates to an election, to a  candidate at an

7 election, or an election proposition o r question, and that does not have the nam e and address o f

8 the author appearing on its face;

9 (2) material that appears in print or on an electronic medium that is intended to

10 influence the election o f a candidate or outcome o f a ballot proposition or question and that lacks

11 the words "paid for by" followed by the name and address o f the candidate, group, or individual

12 paying for the advertising or com munication and, if a candidate o r group, the name o f the

13 cam paign chair, or p r t f p a r c J

14 (3 )Afactual information that appears in print or on an electronic medium and that

•I*
,s>w ’>  r tT l  Jntd I DELETED TEXT BRACKETED J

CSHB 40{ )



WORK DRAFT WORK DRAFT WORK DRAFT

1 (A) is known to the person to be false; and
2 (B) relates to a candidate’s reputation for honesty or integrity, or

3 qualifications for office.

CSHB 40< ) -2-
7>xr rr .d*rl!r*d (DELETED TEXT BRACKETED)
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H O U SE B ILL NO. 40 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

11Y REPRESENTATIVE BRUCKMAN

Introduced: 1/21/91
Referred: State Affairs, Judiciary

A BILL
II

FO R  AN ACT EN TITLED
I

1 "A n Act relating to the p rov id ing  o f false inform ation in an  election pam phlet."

2 BE IT ENACTED BY T H E  LE G ISL A T U R E  O F T H E  STA TE O F  ALASKA:
|

3 * Section 1. AS 15.56.010(a) is amended to read:

4 (a) A person com mits the crime o f campaign misconduct in the first degree if the person

5 (1) knowingly circulates or has written, printed, or circulated a letter, circular, or '

6 publication relating to an election, to a candidate at an election, or an election proposition or 1

7 question without the name and address o f the author appearing on its face;

8 (2) knowingly prints or publishes an advertisement, billboard, placard, poster, !

9 handbill, paid-for television o r radio announcement or other com munication intended to influence

10 the clecuon o f a candidate or outcome o f a ballot proposition or question without the words "paid

11 for b y ' followed by the name and address of the candidate, group* or individual paying for the

12 advertising or com m unication and, if a candidate or group, with the name of the campaign ch a ir

13 |CHAIRM AN]; |ORJ

,14 (3) knowingly writes or prints and circulates, or has written, printed, and

HB0040a -I* HB 40
.n. .■«? ■na»f. .1 I DELETED TEXT BRACKETED 1
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1
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suberic w/recklecs cll\ reads J
se: and J

circulated, a letter, circular, bill, placard, poster, or advertisement in a newspaper, on radio or 

television

(A) containing false factual information relaung to a candidate for an

election;

(B) th a t [WHICHJ the person knows to be false; and

(C) th a t [W HICH 1 would provoke a reasonable person under the 

circum stances to a breach o f the peace or dam ages the candidate’s reputation for honesty, 

integrity, or the candidate’s qualifications to serve if elected to office; o r

(4) subm its, o r  causes to  be sub m itted , factual in fo rm ation  th a t the person

know s is false fo r inclusion in the  election pam phle t u n d e r AS 15.58.
o f  J u b w ' f ie  w 'rK \ f e c l d e t e  c h e f e j c i r j

• # i

i
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I
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y. Juneau, A laska 99811 
(907) 465:1867 o r <65-2450 
FA X  (907) 465-2029

Deliverie j lo: 240 Mf'in Street 
Court Plata, Room 500 

Mai! Stop 3101

M E M O R A N D U M February 15, 1991

SU B JE C T: Election misconduct bill (CSHB 40 ( ))

TO: Representative Max F. Gruenberg, Jr. 
Attn: Michael Plunkett

FROM: John B. Gaguine 
Legislative Counsel

Enclosed is a bill that I hope addresses the constitutional infirmities in AS 15.56.010- 
(a) (election misconduct in the first degree). The bill repeals paragraph (1), 
prohibiting anonymous publications about an election. A similar Los Angeles 
ordinance was held unconstitutional in Talley v. California. 362 U.S. 60, 4 L.Ed.2d 
559 (1960). Paragraph (2) (renumbered as (1)) is retained; even though it is virtually 
identical to AS 15.13.090, it was enacted by the same Act that amended 15.13.090, 
so I am assuming that there was a specific purpose for having parallel provisions 
(possibly to avoid the cumbersome enforcement process that APOC must use to 
enforce AS 15.13).

Paragraph (3) (renumbered as (2)) is also retained. I have concluded that my initial 
opinion about the constitutionality of this paragraph was wrong; after reviewing the 
extensive memorandum of the Washington attorney general’s office (included in the 
materials compiled by the Legislative Research Agency) and the lead case cited 
therein fVanasco v. Schwartz. 401 F-Supp. 87 (S.D.N.Y. 1975), affd mem,. 423 U.S. 
1041 (1976)), I believe that the paragraph docs comport with the First Amendment. 
"False factual information" appears clear, "which the person knows to be false" goes 
beyond the constitutionally icquired actual malice standard, and, because this is a 
criminal statute whose violation must be proven beyond a reasonable doubt, the 
standard of proof problem docs not exist. (It is possible that the Alaska Supreme 
Court would rule that Article I, Section 5 of the Alaska constitution protects ever, 
knowing falsehoods in political speech, but that seems unlikely.)

Indeed, the paragraph could probably be expanded beyond "fighting words" and 
dnmuge to reputation und still be constitutional. It is my understanding, though, that 
you do not desire to expand the paragraph beyond its present scope.



Paragraph (4) (renumbered as (3)), Representative Bruckman’s amendment, is also 
retained. This too could probably be broadened beyond the election pamphlet, and 
I will be happy to broaden it if you or Representative Bruckman so desires.

If I may be of further assistance, please advise.

JBG:pl
91-089.pim

Representative Max F. Gruenberg, Jr.
February 15, 1991
Page 2
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WALTER J. HICKEL, GOVERNOR

REPLY TO:

y f  2221 E. N orthern  Lights, Room 128
Anchorage, AK 09508

ALASKA PUBLIC OFFICES COMMISSION (907) 270-4170

I Juneau Branch Office 
Box CO
luneau, AK 99811-0222 
(907) 465 4864

February 11, 1991 FEB 1 3  1991

Representative Betty Bruckman 
P.O. Box V 
Juneau, Ak 99811

Dear Representative Bruckman:

The Alaska Public Offices Commission discussed HB 40 "An act relating to the 
providing of false information in an election pamphlet" at your request during their 
meeting on February 8, 1991.

The Commission would like to convey its’ appreciation for the opportunity to 
comment. However, they did not feel commenting on this bill would be appropriate since 
AS 15.56 is not within their jurisdiction.

If I can be of further assistance, please let me know.

Sincerely,

lSSIQN

Karen Boorman 
Executive Director

cc: APOC Members
Barbara Prichart, Department of Administration



House State Affairs Committee  
Representative Gene Kubina, Chair
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