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"An Act relating to protection of whistleblowers; and relating to the personnel board.”
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FISCAL NOTE

STATE OP ALASKA Bill No. HB322
1992 LEGISLATIVE SESSION
A
Revision Date: _ Department Affoctod: Alaska Court systom »
Title: An Act roluting to protoction of BRU: Trial Courts
whistleblowers... Components:

Sponsor: Ulroor

Requestor:  Ulmer COMPONENT SERIALNO. 000 1000 000 | 760
EXPENDITURES/REVENUES:  (Thousands of Dollars)

OPERATING FY 83 FY 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS 4 CLAIMS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
f CAPITAL ] ¥ ~1 | I
| REVCNUE* | I I 1 1 1

FUNDING: _ (Thousands of DoIIars&

GENERAL FUNDS . 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS

OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY
Estimate of cunont year impact; Nono

ANALYSIS:  (Attach a separate pago If necessary)

No fiscal impact.

Proparodby:  C. S. Christensen Ill. Staff Counsel i Phone: 264-0228
Division: Alaska_Court Systom Date: 01/28/92
Approved by Arthur H, Snowdon. Il Administrative Director” * /7Y ""* /A
Agency: Alaska Court Systom Date; 01/28/92
Distribution (by proparor): Legislative Finance, Logisiativo Sponsor, Requestor. OMB, & Impacted Agoncy(ias).
Rev 1/92 Pago y 0f 1

a $9

jxox Li*ajilg - ~

FISCAL NOTE ~

TOTAL P.02



STATE OF ALASKA
1992 LEGISLATIVE SESSION

Revision Date:

TitJe: Protection ol Whistleblowers

Sponsor: Ulmer
Requestor: House State Affairs

Expenditures/Revenues: (Thousands ol Dollars)

OPERATING FY 93
PERSONAL SERVICES 68.5
TRAVEL 200
CONTRACTUAL 15.0
SUPPLIES 6
EQUIPMENT 6.0

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 110.1
CAPITAL
REVENUE
FUND SOURCE: 0

FUNDING: (Thousands ol Dollars)
GENERAL FUND 110.1
FEDERAL FUNDS

O0THER
FUND SOURCE:

TOTAL 110.1

POSITIONS:
FULL-TIME 1.0
PART-TIME
TEMPORARY

Estimate ol current year impact.

ANALYSIS: (Asach a separate page if necessary.)

Seo Attached.

Prepared by: R H Kino. D-rector
Division: PerconnetOEEQ o

Approved by Commissioner Nancy Bear Usera*

Agency: Administration

FISCAL NOTE

FY 94
685
200
15.0

103.8

103.8

103.8

1.0

BELL NO.

Department Affected: Administration
BRU: Personnet/OEEQ
Component: Personnel/QEEQ

COMPONENT SERIAL NO.

FY 95 FY 96
68.5 68.5
20.0 200
15.0 15.0

3 3
103.8 103.8
0 0
103.8 103.8
103.8 103.8

1.0 1.0

Phone; *65-4430
Oa»: Jaruary 27,1592

Cato:

Dsr.buton (by preparer): Leg. Fm. Legntatsve Sponsor. Requestor. OVBMEBR Gov. Legs. Otc. &impacted Agency(ies).

Rev 1007,91
IUOcnrich

HB 322
FY 97 FY 98
68.5 68.5
20.0 20.0
15.0 15.0
3 3
103.8 103.8
0 0
103.8 103.8
103.8 103.8
1.0 1.0

Pape 1 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 322
1992 LEGISLATIVE SESSION

ANALYSIS: (continued)

HB 322 provides that a person who alleges a violation ol the whistleoiower statute may file an allegation with the personnel board. This Wing may bo
instead of or in addition to a cnnl action. This fiscal note assumes that allegation will be filed with the personnel board in order to avoid the risk ol lost
attorney's lees and lo insure faster action then typically available in court.

if the allegation appears to be within the jurisdiction ol the board, it shall immediately appoint a hcanng officer to investigate and report on the allegation.
The hearing officer shall investigate the allegation to determine if reasonable grounds exist to determine that a violation has occurred. The hearing officer
must make numerous determinations in this process.

Each factual condition in AS 39.50.100,110,160,170 and 180 would need to be investigated.

Il reasonable grounds are found, the personnel board may order a stay ol any action agamst an employee. The board may accept, amend, or reject a
report of the hearing officer or may return a report for further proceedings. If the hearing officer petitions the board lor corrective action, the board must
provide a review process that can result in an order lor correcave action. The board may also order discipline up to and including dismissal ol a public
employer for violation ol AS 39.90.100.

A public employer or employee adversely affected by a final order or decision ol the board may appeal lo the supenor court

The above description ol the process is meant to highlight the similarity of the proposed legislation to the process ol the Executive Branch Ethics Act.
AS 39.52. A whisleblowers complaint would have the following costs:

public nocce, travel, and per dem for a meeting of the board and its secretary for a determination that a complaint acpears to he within its
junsdetion. and the appointment of a heanng officer;

expenses ol the hearing officer:

expenses ol the legal counsel lor the board,; _
putke notice, travel arid per aem expenses lor the rev.ew heanng;

legal expenses in defense of appeals to the supenor court.

We assume the hoard would employ a permanent heanng otficar to whom they wcuid assign cases. Wo also assume the regulations would prov.de for
the authority to issue a stay under AS 39 90.180 without a formal meeting.

Estimated costs are lor a heanng officer at range 21. First year costsinclude m a i office eguomem Costs also cover board mectng expenses and legal
counsel, and travel funds a investigate m any potential sutxiviSion ol the Sate No estimate is provided to defend cases appealed to superior court.

2£GI2r2717i<or2 Page 2 0f 2



Alaska Public

Employees Association A P E A
Stato Hendquarlors: 340 N. Franklin, Junonu, AK 99601 (907) 566-2334
FEDERATION OF STATE EMPLOYEES/AFT/AFL-CIO

May 7, 1991

The Honorable Fran Ulmer

Alaska State House of Representatives
P.O. Box V

Juneau, AK 99811

Dear RQpresontatrive"Ulmer:

I have reviewed your proposed legislation, "An Act relating to
protection of whistleblowers; and relating to the personnel board.”

The Addition of the language of AS 39.90.160-240 to the existing
AS 39.90.100-150, including an administrative remedy for the
"Alaska Whistleblowers Act,"” provides a desirable alternative to
the option of civil court action contained in AS 39.90.100-150.

Using the hearing officer investigative structure strikes the right
note of relationship between the Personnel Board, the employee and
the agency. If the qualifications of a hearing officer are not
addressed in statute or administrative code, they should be clari-
fied through definition or some other appropriate method. The
investigative process appears well-outlined under the "Investi-
gation by Hearing Officer,” and the "Investigation Procedures"
Sections. The "Subpoena Powers"™ could be extremely useful in
collecting information, and the "Stay of Porsonnol Action" gives
additional time to conduct fact-finding and to make a report,
hoping to assure that some action is not taken in the name of the
State that might later bring legal action.

The "Decision by Personnel Board" Section allows the impacted
parties to participate in the decision-making process and also
provides for romcdics to bo implemented, including corrective
action and penalties to be assessc' against othor public employoos
involved. Finally, the "Judicial Review" aspect allows for an
appeal of Personnel Board action.

From my perspective as an Association Business Manager, | can soo
a benefit to some relationship between the proposed Act and the
public employeesl associations. | realize the Porsonnol Board
functions autonomously, but its responsibilities relato to thono

a* Coiltg* Roid
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of the associations. For example, both tho Board and APEA could
be involved in a "Whistleblower's Act" situation—APEA, through tho
?rievance process and, the Board through the existin? and proposed
egislation. All partios might realize mutual benefits if any new
legislation addressed those processes already established to
address potential violation of employee rights.

I have no clear idea how this coordination of effort could bo
accomplished, but I'm open to discussing the possibility further.
Thank you for the opportunity to review and comment.

Sincerely,



State of Alaska

Reply lo
[m] P O Do* 107030
Anchorage. AK 995'0-?636
Duncan C. Fowler (9071 777-0040

(000)470-7074

May 21,1991 'r PO Bo*WO

Juneau. AK 99011-3000
(907) 40S-4970
(000) 470-4970

o P O Doi 74350
Fairbankt. AK 99707-4350

Representative Fran Ulmer :
Alaska House of Representatives E?)%?o))i% e
Post Office Box V

Juneau, Alaska 99811-3100

RE: HB-322

Dear Rcpresenta

Tliank you for introducing this amendment to the Alaska Whistleblower Act.
I believe itisa significant improvement to the act. It offers assistance and protection
to those who come forward to expose improprieties in government and have been
personally harmed as a result.

You asked for comments regarding this bill:

(1)

)

©)

I believe the Personnel Board is a good vehicle for resolving public
employee allegations of harm. | was pleased to note that existing
statutes make it clear that members of the Personnel Board do not serve
at the will of the governor but may only be removed for cause.

Currently, the bill provides that non public employees who have been
harmed oy actions covered under the Alaska Whistleblowers Act may
also pursue redress for harm by using the state personnel board.
Consideration might be given to have the Office of Public Advocacy be
able to represent that group of Alaskans.

I had some concerns that the subpoena provisions of the bill might
authorize an executive branch agency to be able to access our
confidential files. | have been assured by staff from Legislative Legal
Affairs that this is not an issue. The provisions of AS 24.55.160 (b)
would continue to allow the ombudsman to make determinations as to
whether or not the disclosure would enable the office to carry out its
duties and support recommendations.

Again, | do appreciate your interest in this area. As | had mentioned, there
has been an increase in calls to my office asking for advice and information relating
to whistleblowers issues these past few months. Please let me know if | can be of

further assistance.

DCFrpjc

Sincerely,

"Duncan C. Fowler
Ombudsman



DON VALESKO

PUDUC 0U&INIS3 MANAGER
EMPLOYEES VALERIE K. BAFFONE
S5ECRETARYITREASURER
HEADQUARTERS

2510 Arctic Blvd.
Anchora a#, Alaska 00503

206 Wandoll, Room 205
ralfbanka, Alaska 09701

710 W. 0Oth Slraal
Juneau, Alaska 09601

QV)-

May 13, 1991

Reprcuentativc Fran Ulmer
Rm. 421, Capitol

P. O. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

Thank you for your April 30, 1991 letter requesting my opinion on
your proposed "whistle blower" bill.

| htve reviewed the legislation and reviewed it with staff and
counsel for additional input.

It is our collective opinion that this looks like a good bill
resulting in improved protection for State employees.

Tna option of a hearing before the personnel board, is a more
practical option verses legal action considering the prohibitive
cost c.i attorney and court fees.

Sincerely,

fjs*-

Don Valeoko

Business Manager

DV/ni

ANCHORAOE FAIRBANKS



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Dot Y, Juneau. ALuka 9931] DtInmtt lo: 240 Mam Slrtrt
(907) 465 3867 or 465 2450 Court Flam, Room 500
FAX (907) 465 2029 Mail Slop J101

MEMORANDUM April 26, 1991

SUBJECT: Whistleblower legislation (W.O. 7LS-1204\A, dated 4/26/91)

TO: Representative Fran Ulmer

FROM: Teresa B. Cramcr'~XC#"

Legislative Counsel

Enclosed is the draft bill you requested, providing administrative protection for
whistleblowers. Most of the provisions arc based on language in the federal Merit
System Protection Board and Special Counsel statutes (5 U.S.C. 1201 * 1222). The
investigation procedures (See. 36.90.190), subpoena powers (Sec. 39.90.200), and
report requirement (See. 39.90.240) arc taken from the Ombudsman statutes
(AS 24.55.160, 24.55.170, and 24.55.230). The Administrative Procedure Act (See.
39.90.230) section began with the Ombudsman statute (AS 24.55.090), but | added
the exemption from administrative adjudications.

There arc several provisions that you should review.

1 Under Sec. 39.60.160, the administrative procedure may be in addition to the
currently provided civil action. However, ifa coun has issued a final determination,
that issue may not be retried in the administrative vetting.

2. See. 39.60.180 provides for stays of personnel actions.

3. Sec. 39.90.210 provides for decisions by the personnel board. Subsection (c)
includes the remedies the board may order, including dismissal of an employee who
has violated the whistleblower protection laws and reinstatement and back pay for
a person harmed by the violation.

4. Sec. 39.90.230 provides that regulations must be adopted under the Administrative
Procedure Act but that hearings are exempt from that Act. The exemption seemed
warranted because of the confidentiality requirements established in See. 39.90.*
190(b).

ftC. AFFAIRS LECAL OPINION



Representative Fran Ulmer
April 26, 1991
Page 2

Please let me know whether this draft is headed in the direction you intended and
whether (and what) changes you would like me to make.

TC:lmb
91-141.Imb

Enclosure



SECTIONAL ANALYSIS
HB 322, "An Act rotating to protection of whistleblowers; and relating

to tho porsonnol board."

Section 1.
- Pngo 2, lino 1. Technical, updates word usngo.

Pago 2, lines 3 and 6. Expands tho spoclfic powers of tho State
Porsonnol Board to administer oaths, subpoena wiltnossos, and compel tho
production of documouts to include matters involving "whistleblowers.”

- Page 2, lines 13 and 14. Adds a new section to expand the broad duties
and powors of tho porsonnol board to include "whistleblower” issues.

Section 2.
e Page 2, line 16. Technical, to includo In tho Whistleblower Act statute

sections added by this bill.

Soctlon 3. ) _ _ _
* Pago 2, line 27. Technical, to includo In tho Whistleblowor Act statute

sections added by this bill.

Section 4.
¢ Page 2, linos 29 and 30. Technical, same as abovo.

Section 5.
e Page 3, lines 4 and 5. Technical, sano as above.

Section 6.
* Page 3, lines 11 and 13*14. Technical, sane as abova

Section 7. _ _ o
* Page 3, lino 17. Technical to onsure that definitions '’ply to the new

statute sections established by this bill.

* Page 4, lino 2. Adds a definition of the tern "prohibited practice.”
For purposes of this statute, a prohibited practice is any violation of
AS 39.90.100, which sets out tho persons protected by tho whistleblower

act.

Section 8. _ _ _
e Page 4, line 14. Technical, to Include In the Whistleblower Act.

statute sections added by this bill.

Section 9. ) o )
Page 4, lines 16*25. Adds a new provision, AS 39.90.160. Tills

provision establishes an administrative remedy for the person who alleges
a violation of tho Alaska Whistleblower Act. It provides that in addlllefl
to or Instead of bringing a civil court action, the person nay file an
allegation with the Personnel board. If the Issue is within the
Jurisdiction of the board, and a court has not Issued a final resolution,
the board Is to appoint a hearlnr officer to Investigate and report on the

allegation.

SECTIONAL ANALYSIS



e Pago 6, lines 26*31; pago 5, lino 1. Adds new soctionn, AS 39.90,170
<n), (b), (c) end (d).

(n) This section establishes tho authority of tho hearing officer to
Investigate an allegation and to dotermina if thoro are reasonable grounds
to bollovo that a prohibited practice has occurred, Is occurring, or is
about to occur. It provides for notlco to tho porson making tho allegation
that an Investigation will occur.

(b) Provision is nmedo what tho hearing officer, after an investigation,
report findings and a determination to tho porsonnol board, tho agency and
agency hoelJ Involved. The report nay Includo recommendations for
corrective action.

(c) Provides that if a prohibited practice has not boon corrected In a
reasonable amount of time, tho hearing officer may petition the personnol
board for corrective action. It also provides chat if corrective action,
satisfactory to tho complainant, is takon, the hearing officer is to notice
the personnel board.

(d) Provides that if, after tho investigation, the hearing officer
bolloves that criminal action has occurred, the hearing officer is to
report that to tho attorney gcnoral, tho head of the public employer
Involved and to the personnel board.

e Page 5, linos 15*28. Adds new sections, AS 39.90.180 (a), (b), and (c).

(a) This sub'sectlon provides that the hearing officer can requost the
personnel board to ordor a 65 day stay of any personnel action against the
person making tho allegation (whistleblower), and states that the board
will act tn such a requost within three days of receipt.

(b) Provides that tho personnel board allow the public employer whols
Che subject of a stay, to cooment and requost asendaent. It also provides
that the board may terminate a stay.

Page 5, lines 29*31, page 6, lines 1*13. Adds new sections, AS
39.90.190 (a) and (b).

(a) This subsection sets out the power of the hearing officer, In the
course of an investigation, to meke Inquiries, enter the premlsos of a
public employer without notice, hold hearings that are closed to tho public
and to access records. It provides that the personnel board may only
compel the production of sealod court records by subpoena, and say not
obtain records In an ongoing criminal Investigation and records that could
lead to the Identity of confidential police informants.

(b) Requires the hearing officer and the personnel b*ardto maintain
confidentiality In all matters, except as necessary for the board todo
Its duties. It provides that a confidential record from an agency nmay not
be dlscloaed.



- Page 6, lines 14-25. Adds new sections, AS 39.90.200 (n) nnd (b).

(a) This sub-section provides that the personnel board, on its own or at
tho request of the hearing offlcor compol the appearance nnd testimony of
a person or a record or an object If such relates to tho matter under
Investigation.

(b) Establishes that a superior court may toko the samo type of action
for non compliance with a subpoena issued under this statute, as tho court
make take when thero is disobedience of a court issued subpoena.

Pago 6, linos 26-31 and page 7, lines 1-12. Adds new sections, AS
39,90.210 (n), (b) and (c).

(a) Tills ub-scctlon sots out that upon receipt of a roport from the
hearing officer, tho board may accept, amend, reject or return tho report
for further work.

(b) Provides that when tho hearing officer recommends corrective action,
the board shall provide for comments by tho hoarlng offlcor, tho Involved
agency and tho individual complainant.

(c) This sub-soction provides for tho porsonnel board to take corrective
action in tho event that a complainant is subjoctcd to negative action
resulting from reporting a prohibited action.
* For a public employee who has been harmed, tho board may order
reinstatement, promotion, transfer, back pay and benefits, or other
personnel actions

* If a public employee, other than an olcctod officlol or an
cmployoe confirmed by the legislative body, has committed a
vl.-.lation. the board may order discipline, Including suspension or
dismiss/*/ .

Page 7, linos 13-15. Adds a new section, AS 39.90.220 which provides
that a final order or decision of the personnel board may bo appealed to
the superior court.

Page 7, lines 16-21. Adds t new section, AS 39.90.230 which provides
that the porsonnol board shall adopt regulations for processing
allegations, conducting investigations, reporting findings and
recommendations and making decisions on them.

Pago 7, linos 22-23, Adds a new section which provides that tho
porsonnol board prepare an annual report.



Alaska State Legislature

HOUSE OF REPRESENTATIVES

REPRESENTATIVE FRAN ULMER

VEMORANDUM
January 17, 1992

To: Representative Gene Kubina, Chair
House State Affaira, Gommittee
From: Representative Frpn "Jjjfieir
i /1
Subject: HB 322, "An Act relating to protection of
whistleblowers; and relating to the personnel
board."

This is to request a hearing for HB 322 which amends the current
"whistleblower” law to provide administrative protection for
persons who have engaged in whistleblower activities. Current law
provides that a person who alleges discrimination due to
whistleblowing activities may seek remedy through civil court
action, very often a slow and expensive process. HB 322 empowers
the State Personnel Board to review and investigate allegations as
well as to make findings and establish appropriate remedies.

Host of the provisions in the bill are based on tho federal Merit
System Protection Board and Special Counsel statutes (5 U.S.C.
1201-1222).

This i1s an approach to providing practical protections for
employees who risk a groat deal by reporting on matters of public
concern. It supports the whistleblower by providing an alternative
to the personal expense involved in a civil court action.

The bill is supported by public employee labor organizations as
well as the Office of the Ombudsman.

Thar./i you for prompt scheduling beforo tho House State Affairs
Committee.

SLLIU- t ] L 4'»17
T SPONSOR STATLHKSL - FOH



WORK DRAFT WORK DRAFT WORK DRAFT

7-LS1204VvD
Cramer
1/2/»

CS FOR HOUSE BILL NO. 322 (STATE AFFAIRS)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SESSION

DY THE HOUSE STATE AFFAIRS COMMITTEE

Ottered:
Referred:

Sporuor(s):  REPRESENTATIVES ULMER, Brown

A BILL

FOR AN ACT ENTITLED

1 "An Act relating to protection of whistleblowers; and relating to the personnel board."

2
3
4
)
6
7
8
9

10
11
12
13
14

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

» Section 1. AS 39.25.070 is amended to read:
Sec. 39.25.070. POWERS AND DUTIES OF PERSONNEL BOARD. In addidon to the

other duties imposed by this chapter, the personnel board shall

(1) approve or disapprove amendments to the personnel rules in accordance with
AS 39.25.140;

(2) consider and act upon recommendations for the extension of the partially
exempt service and the classified service asprovided in AS39.25.130;

(3) hear and determine appeals by employees in the classified service as provided
in AS 39.25.170;

(4) establish its own rules of procedure; two members constitute a quorum for the
transaction of business andtwo affirmative votes are required for final action on matters acted

upon by the board,;

oI* CSHB 3221STA)
Tonr IDtLtTtD TCX7 BMCKCTtOI



10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

MORK DRAFT WORK DRAFT WORK DRAFT

(5) elect a chair [CHAIRMAN| from its membership;

(6) have the power to administer oaths, subpoena witnesses, and compel the
production of books and papers pertinent to a hearing authorized by this chapter or hv
AS 39.90.100 « 39.90.250;

(7) employ staff members, who shall be in the classified service;

(8) retain independent counsel in accordance with AS 39.52.310(c);

(9) appoint, and review the findings, conclusions, and recommendations of,
hearing officers in accordance with AS 39.52.350(c), 39.52.360, and 39.52.370;

(10) issue findings, conclusions, and decisions regarding violations of the code
of ethics in AS 39.52.110 - 39.52.190; (ANDJ

(1) impose the penalties described in AS 39.52.410, 39.52.440, and 39.52.450"
nnd

(12) enrrv out the powers and duties assigned to it under AS 39.90.100 -
39.90.250,

* See.2. AS39.90.100(c) is amended to read:
(c) The provisions of AS 39.90.100 - 39.90.250 [AS 39.90.100 - 39.90.15()| do not

(1) require an employer to compensate an employee for participation in a court
action or in an investigation, hearing, or inquiry by a public body;

(2) prohibit an employer from compensating an employee for participation in a
court action or in an investigation, hearing, or inquiry by a public body;

(3) authorize the disclosure of information that is legally required to be kept
confidential; or

(4) diminish or impair the rights of an employee under a collective bargaining
agreement

* Sec.3. AS39.90.100(d) is amended to read:
(d) An employer shall post notices and use other appropriate means to inform employees
of their protections and obligations under AS39.90.100 »39.90.2501AS 39.90. I(X) *39.90.150].
* See.4. AS39.90.110(a) is amended to read:
(@) A person is not entitled to the protections under AS 39.90.100 ¢ 39.90.250
IAS 39.90.100 « 39.90.150| unless theperson

(1) reasonably believes that the information reported is or is about to become a

LSIIIt J22(STA» -2.
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matter of public concern; and
(2) reports (he information in good faith.
Sec. 5. AS 39.90.110(b) is amended to read:

(b) A person is entitled to the protections under AS 39.90.100 ¢ 39.90.250
| AS 39.90.100 - 39.90.150Jonly if the matter of public concern

(1) is not the result of conduct by the person seeking protection; or

(2) is the result of conduct by the person that was required by the person's
employer.

Sec. 6. AS 39.90.130 is amended to read;

Sec. 39.90.130. EXEMPTION FOR MUNICIPALITIES. A municipality is not required
to comply with the provisions of AS 39.90.100 - 39.90.250 [AS 39.90.100 - 39.90.150] if the
municipality has adopted an ordinance that provides protections for its employees and other
persons that arc substantially similar to the protections under AS 39.90.100 « 39.90.250
(AS 39.90.100 - 39.90.1501. Notwithstanding AS 29.25.070, the ordinance may provide for a
civil penalty for violation of the ordinance not to exceed S10,000.

Sec. 7. AS 39.90.140 is amended to read:

Sec. 39.90.140. DEFINITIONS. In AS 39.90.100 «39.90.250 IAS 39.90.100 - 39.90.1501

(1) “employee” or "public employee" means a person who performs a service for
wages or other remuneration under a contract of hire, written or oral, express or implied, for a
public employer,

(2) "employer" or "public employer” includes the state, a public or quasi-public
corporation or authority established by state law, the University of Alaska, and a political
subdivision of the state including a municipality, school district, and rural educational attendance
area;

(3) "matter of public concern™ means

(A) a violation of a state, federal, or municipal law, regulation, or
ordinance;

(B) a danger to public health or safety;

(C) gross mismanagement, a substantial waste of funds, or a clear abuse
of authority: or

(D) a matter accepted for investigation by the office of (he ombudsman

- csun iSTA>
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under AS 24.55.100 or 24.55.320;
(4) "prohibited practice™ means a violation of AS 39.90.100;
i[5} "public body" includes un officer or agency of
(A) the federal government;
(B) the state;
(C) a political subdivision of the stale including
(i) a municipality;
(ii) a school district; and
(iit) a rural educational attendance area;
(D) a public or quasi-public corporation or authority established by state
law including the Alaska Railroad Corporation; and

(E) the University of Alaska.

e See. 8. AS 39.90.150 is amended to read:

Sec. 39.90.150. SHORT TITLE. AS 39.90.100 - 39.90.250 (AS 39.90.100 - 39.90.1501

may be cited as the Alaska Whistleblower Act.

* Sec. 9. AS 39.90 is amended by adding new sections to read:

See. 39.90.160. ADMINISTRATIVE REMEDY. Instead of bringing a civil action under
AS 39.90.120, a person who alleges a violation of AS 39.90.100 may, within one year after the
date the person reasonably should have known of the violation, file an allegation with the
personnel board. However, if a court of competent jurisdiction either has issued a final
determination resolving some or all of the issues raised by the allegation or has a matter under
consideration that will require resolution of some or all of the issues, the personnel board may
not accept or shall discontinue investigation of the allegation as to those issues. If the allegation
relates to a matter that is outside the jurisdiction of the personnel board under AS 39.90.100 -
39.90.250, the board may not accept the allegation but may refer the person to other appropriate
agencies. If the matter appears to be within the jurisdiction of the board, the board shall
immediately appoint a hearing officer to investigate and report on the allegation.

Sec. 39.90.170. INVESTIGATION BY HEARING OFFICER, (a) The heanng officer
shall investigate an allegation referred by the personnel board to detennine whether there arc
reasonable grounds to believe that a prohibited practice has occurred, is occurring, or is about

to occur. Within 10 days after appointment, the hearing officer shall provide written notice to
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the person who made the allegation that the hearing officer has received and will investigate the
allegation. The notice must include the name of the person who will serve as a contact with the
person making the allegation.

(b) If, after investigation, the hearing officer determines that there arc reasonable grounds
to believe that a prohibited practice that requires corrective action has occurred, is occurring, or
is about to occur, the hearing officer shall report the findings and determination to the personnel
board, the agency involved, and the elected or appointed head of the agency. The report may
include recommendations for corrective action.

(c) If, after a reasonable time, the public employer docs not act to correct the prohibited
practice, the hearing officer may petition the personnel board for corrective action. If the hearing
officer finds, after consulting with the individual subject to the prohibited practice, that the
employer has acted to correct the prohibited practice, the hearing officer shall file the finding
with the board, together with any written comments provided by the individual and the employer.

(d) If, after investigation, the hearing off er determines that there is reasonable cause
to believe that a criminal violation has occurred, the hearing officer shall report the determination
to the attorney general, the head of the public employer involved, and the personnel board.

Sec. 39.90.180. STAY OF PERSONNEL ACTION, (a) Ifthe hearing officer determines
that there arc reasonable grounds to believe that a violation of AS 39.90.100 has occurred, the
hearing officer may request the personnel board or a member of the board to stay any personnel
action against the person making the allegation or against another person. Unless the board or
board member finds that the stay would not be appropriate, the board or board member shall
order a stay, valid for no more than 45 days. The board or board member shall act within three
working days of receiving a request for a stay.

(b) If the stay or an extension of a stay is granted, the board shall allow the public
employer that is the subject of a stay to comment on the stay and to request an amendment to
it. The board may terminate the stay at any time after notice and opportunity for oral or written
comments arc provided to the hearing officer and the individual on whose behalf the stay was
ordered.

(c) The board may extend the period of a stay granted under this section for any period
that the board considers appropriate.

Sec. 39.90.190. INVESTIGATION PROCEDURES, (a) Inan investigation, the hearing
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officer may

(1) make inquiries and obtain information considered necessary;

(2) enter without notice to inspect the premises of a public employer, but only
whin agency personnel arc present;

(3) hold hearings that arc closed to the public notwithstanding AS 44.62.310; and

(4) notwithstanding other provisions of law, have access at all times to records
of every public employer, including confidential records; however, the personnel board may only
compel the production of sealed court records by subpoena and may not compel production of
records of active criminal investigations and records that could lead to the identity of confidential
police informants.

(b) The hearing officer and the personnel board shall maintain confidentiality with respect
to all matters and the identities of the complainants or witnesses coming before the officer or the
board except insofar as disclosures may be necessary to enable the officer or the board to carry
out their duties and to support recommendations. However, the officer or the board may not
disclose a confidential record obtained from an agency.

See. 39.90.200. SUBPOENA POWERS, (a) Subject to the privileges that witnesses have
in the courts of this state, the personnel board may, at the request of the hearing officer or on its
own request, compel by subpoena, at a specified time and place, the

(1) appearance and sworn testimony of a person who the personnel board or the
hearing officer reasonably believes may be able to give information relating to a matter under
investigation; and

(2) production by a person of a record or object that the personnel board or
hearing officer reasonably believes may relate to the matter under investigation.

(b) If a person refuses to comply with a subpoena issued under (a) of this section, the
superior court may, on application of the personnel board, compel obedience by proceedings for
contempt in the same manner as in the case of disobedience to the requirements of a subpoena
issued by the court or refusal to testify in the court.

See. 39.90.210. DECISION BY PERSONNEL BOARD, (a) After receipt of a report
from the hearing officer, the personnel board may accept, amend, or reject the report or return
the report to the hearing officer for funher proceedings.

(b) When the hearing officer petitions the personnel board for corrective action under
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AS 39.90.170(c), the board shall provide an opportunity for
(1) oral or written comments by the hearing officer and the agency involved; and
(2) written comments by any individual who alleges to be the subject of the
prohibited practice.

(c) If, after review, the personnel board determines that the hearing officer has
demonstrated that a violation of AS 39.90.100 was a contributing factor in a personnel action that
was taken or is to be taken against the individual, the board shall order the corrective action the
board considers appropriate. For a public employee who has been harmed by a prohibited
practice, the board may order reinstatement to a previous position, promotion, transfer, the award
of back pay and benefits, or other personnel actions. If the board finds that a public employee,
other than an elected public employee, or an employee confirmed by the legislative body of the
public employer, has violated AS 39.90.100, the board may order discipline, including suspension
or dismissal. The board may require that notice of its findings and determination be placed in
the personnel file of appropriate public employees.

Sec. 39.90.220. JUDICIAL REVIEW. A public employer, employee, former employee,
or applicant for employment adversely affected by a final order or decision of the personnel
board under AS 39.90.210 may appeal the decision or order to the superior court.

Sec. 39.90.230. REGULATIONS AND PROCEDURES. The personnel board shall adopt
regulations under the Administrative Procedure Act (AS 44.62) to establish procedures for
receiving and processing allegations, conducting investigations and hearings, reporting findings
and recommendations, and making decisions on them. Hearings of the personnel board under
AS 39.90.100 - 39.90.250 arc not subject to administrative adjudication procedures under
AS 44.62.330 - 44.62.630.

Sec. 39.90.240. ANNUAL REPORT. The personnel board shall submit to the legislature
and the public an annual report of the board's activities under AS 39.90.100 - 39.90.250.

Sec. 39.90.250. EXHAUSTION OF REMEDIES NOT REQUIRED. The provisions of
AS 39.90.100 - 39.90.250 do not require exhaustion of administrative, contractual, or other
remedies, including those provided by AS 39.90.100 ¢ 39.90.250, before a person alleging a
violation may file a civil action. The personnel board may not refuse to accept an allegation that
is filed with the board because of a civil action that was terminated without resolution on the

merits of the issues raised by the allegation.

7. CSHB J22tSTA)
~ 1 it T t i<, «>



AMENDMENT

OFFERED IN THE HOUSE
TO: HB 322

Page 2, line 4:
Delete *AS 39.90.100 = 39.90,240”

Insert "AS 39.90,100 - 39.90.250"

Page 2, lines 13 -14:
Delete "AS 39.90.100 - 39.90.240"

Inscn "AS 39.90.100  39.90.250"

Page 2, line 16:
Delete "AS 39.90.100 « 39.90.240"

Insert "AS 39.90.100 - 39.90.250"

Page 2, line 27:
Delete "AS 39.90.100 « 39.90.240'

Insert "AS 39.90.100 « 39.90.250"

Page 2, line 29:
Delete "AS 39.90.100 « 39.90.240°'

Insert "AS 39.90.100 - 39,90.250"

Page 3, line 4:
Delete "AS 39.90.100 - 39.90.240"

Insert "AS 39.90.100 - 39.90.250"

Page 3, line II:

7-LS1204VA 1
Cramer
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BY REPRESENTATIVE ULMER



Delete "AS 39,90.100 . 39.90,240"

Insert "AS 39.90.100 = 39.90.250"

Page 3, line 13:
Delete "AS 39.90.100 « 39.90.240"

Insert "AS 39.90.100 - 39.90.250"

Page 3, line 17:
Delete "AS 39.90.100 . 39.90,240"

Insert "AS 39.90.100 - 39.90.250"

Page 4, line 14:
Delete "AS 39.90.100 « 39.90.240"

Insert "AS 39.90.100 - 39.90.250"

Page 4, line 17:
Delete "In addition to or instead"

Insert "Instead"

Page 4, line 18, after "may":

I.scrt ’, .ithin one year after the date the person reasonably should have known of the violauon,"”

Page 4, line 19:
Delete "I f

Insert "However, if

After "jurisdiction":

Insert "either"

Page 4. line 20, after "allegation":

Insert or has a matter under consideration that will retire resolution of some or all of the

issues”



Page 4, line 21, after "accept*:

Insert "or shall discontinue investigation o f

Page 4, line 22:
Delete "AS 39.90.100 - 39.90.240"

Insert "AS 39.90.100 - 39.90.250"

Page 7, line 20:
Delete "AS 39.90.100 - 39.90.240"

Insert "AS 39.90.100 - 39.90.250"

Page 7, after line 23:
Insert a new section to read:
"See. 39.90.250. EXHAUSTION OF REMEDIES NOT REQUIRED. The provisions of
AS 39.90.100 + 39.90.250 do not require exhaustion of administrative, contractual, or other
remedies, including those provided by AS 39.90.100 * 39.90.250, before a person alleging a
violation may file a civil action. The personnel board may not refuse to accept an allegation that

is filed with the board because of a civil action that was terminated without resolution on the

merits of the issues raised by the allegation.”
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AMKNDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE ULMER

TO: HB 322

Page 6. line X. after "employer":
Insert "other than the records of the office of the ombudsman”
1o
Page 6. line X after "informants":

Insert as to the records of the office of the ombudsman, the personnel board may only require

that the office confirm or deny that it has accepted a complaint for investigation”
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OFFERED IN THE HOUSE BY REPRESENTATIVE ULMER
TO: HB 322

Page 6. line 5, after "employer":

Insert "other than the records of the office of the ombudsman™

Page 6. line 8. after "informants™:
Inscn  as to the records of the office of the ombudsman, the personnel board may only require

that the office confirm or deny that it has accepted a complaint for investigation"
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