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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 322
1992 LEGISLATIVE SESSION

A N A L Y S IS :  (continued)

H B  3 2 2  provides that a  person w ho a lleges  a  violation o l  the whistleoiower statute m ay  file a n  a llegation with the personnel board. T h is  Wing m ay bo  
instead of or in  addition to a  cnnl action . T h is  fiscal note a s s u m e s  that a llegation  will b e  filed with the personnel board in  order to av o id  the risk o l lost 
attorney's lees  a nd  lo  insure faster action then typically av a ila b le  in  court.

if the a llegation appears to b e  within the jurisdiction o l  the board, it shall im m ediately  appo int a  h c a n n g  officer to investigate a n d  report o n  the a llegation. 
T h e  hearing officer sha ll investigate the a llegation to determ ine if reasonable grounds  exist to determ ine that a  violation h a s  occurred. T h e  hearing officer 
m ust m ake num erous determ inations in  this process.

E a c h  factual condition in  A S  3 9 . 5 0 . 1 0 0 , 1 1 0 , 1 6 0 , 1 7 0  a n d  18 0  w ould  n e e d  to b e  investigated.

II reasonab le  grounds are fo u n d , the personnel board m ay  order a  stay o l a n y  action agam st a n  em p lo y ee . T h e  board m a y  accept, a m e n d , or reject a 
report of the hearing officer or m ay  return a  report for further proceed ings . If the hearing officer petitions the board lor corrective action, the board must 
provide a  review process that c a n  result in  a n  order lor correcave action. T h e  board m ay a lso  order disc ip line u p  to a n d  inc lud ing  d ism issa l o l a  pub lic  
em ployer for violation o l  A S  3 9 .9 0 .10 0 .

A  p ub lic  em ployer or e m p lo y e e  adversely affected by a  final order or dec is ion  o l the board m ay a p p e a l lo  the supenor court

T h e  ab o v e  description o l  the process is  m eant to h igh light the similarity of the proposed  legislation to the process o l  the Executive Branch Ethics Act. 
A S  3 9 .5 2 . A  w hisleblow ers com pla int w ould  hav e  the follow ing costs:

p ub lic  nocce , travel, a n d  per d e m  for a  m eeting  of the board a n d  its secretary for a  determination that a  com pla int acpears to b e  within its 
ju n s d e t io n . a n d  the app o intm ent of a  h e a n n g  officer;

ex penses  o l the hear ing  officer:

ex pens e s  o l the le g a l c o u n s e l lor the board ; _

putk e  notice, travel arid per a e m  ex penses  lor the rev.ew h e a n n g ;

le ga l ex penses  in  de fe n s e  of app ea ls  to the supenor court.

W e a s s u m e  the board w ould  e m p lo y  a perm anent h e a n n g  otficar to w hom  they w cuid  a s s ig n  cases . W o  a lso ass um e  the regulations w ould  prov.de for 
the authority to issue a  stay und er  A S  39 9 0 .18 0  without a  formal m eeting.

Estim ated costs are lor a  h e a n n g  officer at range 2 1 .  First year costs inc lude  m a i  office e g u o m e m  C osts  a lso  cover board m e c t n g  ex pens e s  a nd  lega l 
counse l, a n d  travel funds a  investigate m any  potential s utx iv iS ion  o l  the S a t e  N o  estimate is  provided to de fe nd  cases  a p p e a le d  to superior court.

2t£G92r27l7i<or2 Page 2 of 2



Stato Hendquarlors: 340 N. Franklin, Junonu, AK 99601 (907) 566-2334 
FEDERATION OF STATE EMPLOYEES/AFT/AFL-CIO

Alaska Public 

Employees Association APEA

May 7, 1991

The Honorable Fran Ulmer 
Alaska S t a t e  House o f  R e p re s e n ta t iv e s  
P.O. Box V 
Juneau ,  AK 99811

Dear RQpresontatrive"UImer:

I have reviewed your  proposed l e g i s l a t i o n ,  "An Act r e l a t i n g  to  
p r o t e c t i o n  o f  w h is t l e b lo w e r s ;  and r e l a t i n g  t o  th e  p e rso n n e l  b o a rd ."

The A dd i t ion  o f  t h e  language of  AS 39 .90 .160-240  t o  t h e  e x i s t i n g  
AS 39 .90 .100-150 ,  in c lu d in g  an a d m i n i s t r a t i v e  remedy f o r  th e  
"Alaska W his t leb low ers  A c t ,"  p ro v id es  a d e s i r a b l e  a l t e r n a t i v e  t o  
th e  o p t io n  o f  c i v i l  c o u r t  a c t i o n  c o n ta in e d  in  AS 39 .90 .100-150 .

Using t h e  h e a r in g  o f f i c e r  i n v e s t i g a t i v e  s t r u c t u r e  s t r i k e s  th e  r i g h t  
no te  o f  r e l a t i o n s h i p  between th e  P e rsonne l  Board, th e  employee and 
th e  agency. I f  th e  q u a l i f i c a t i o n s  of  a h e a r in g  o f f i c e r  a r e  not 
ad d res sed  in  s t a t u t e  o r  a d m i n i s t r a t i v e  code, they  should  be c l a r i ­
f i e d  th rough  d e f i n i t i o n  o r  some o t h e r  a p p r o p r i a t e  method. The 
i n v e s t i g a t i v e  p ro c e s s  appears  w e l l - o u t l i n e d  under  th e  " I n v e s t i ­
g a t io n  by Hearing  O f f i c e r , "  and th e  " I n v e s t i g a t i o n  Procedures"  
S e c t i o n s .  The "Subpoena Powers" could  be ex t rem ely  u s e f u l  in 
c o l l e c t i n g  in fo rm a t io n ,  and th e  "S tay  o f  Porsonnol Action" g iv e s  
a d d i t i o n a l  t im e to  conduct  f a c t - f i n d i n g  and t o  make a r e p o r t ,  
hoping t o  a s s u r e  t h a t  some a c t i o n  i s  n o t  taken  in  th e  name of  the  
S t a t e  t h a t  might l a t e r  b r in g  l e g a l  a c t i o n .

The "D ec is ion  by Personnel  Board" S e c t io n  a l low s  th e  impacted 
p a r t i e s  t o  p a r t i c i p a t e  in  th e  dec is ion -m ak ing  p ro c e s s  and a l s o  
p ro v id e s  f o r  romcdics t o  bo implemented, i n c lu d in g  c o r r e c t i v e  
a c t i o n  and p e n a l t i e s  t o  be a s s e s s c '  a g a i n s t  o th o r  p u b l i c  employoos 
in v o lv e d .  F i n a l l y ,  t h e  " J u d i c i a l  Review" a s p e c t  a l lo w s  f o r  an 
appea l  o f  Personnel  Board a c t i o n .

From my p e r s p e c t i v e  a s  an A sso c ia t io n  Business  Manager, I can soo 
a b e n e f i t  t o  some r e l a t i o n s h i p  between th e  proposed Act and th e  
p u b l i c  em ployees1 a s s o c i a t i o n s .  I r e a l i z e  th e  Porsonnol Board 
f u n c t io n s  autonomously,  bu t  i t s  r e s p o n s i b i l i t i e s  r e l a t o  t o  thono

a;* Coiltq* Roid 
f*nt>4n»» AK M/01

T**,pAon* |W7) 444 HI? UTTERS OF SUPPORT _ kmu. ak mot



of  t h e  a s s o c i a t i o n s .  For example, both  tho  Board and APEA could  
be involved  in  a " W h is t le b lo w er 's  Act" s i t u a t i o n —APEA, through  tho 
g r ie v a n c e  p ro ces s  and, th e  Board through th e  e x i s t i n g  and proposed 
l e g i s l a t i o n .  A ll  p a r t i o s  might r e a l i z e  mutual b e n e f i t s  i f  any new 
l e g i s l a t i o n  addressed  those  p ro ce s se s  a l r e a d y  e s t a b l i s h e d  t o  
ad d re s s  p o t e n t i a l  v i o l a t i o n  o f  employee r i g h t s .

I  have no c l e a r  idea  how t h i s  c o o rd in a t io n  of  e f f o r t  cou ld  bo 
accom plished,  bu t  I 'm open to  d i s c u s s in g  th e  p o s s i b i l i t y  f u r t h e r .  
Thank you f o r  th e  o p p o r tu n i ty  to  review and comment.

S in c e r e ly ,



State of A laska

Duncan C. F ow ler
□  P O  D o * 107030

A nchorage. AK 9 9 5 '0 -? 6 3 6

Reply lo

(9071 777-0040  
(0 0 0 )4 7 0 -7 0 7 4

May 21,1991 ' r P O  B o * W O  
Juneau. AK 99011-3000
(907) 40S-4970  
(000) 470-4970

Representative Fran Ulmer 
Alaska House of Representatives 
Post Office Box V 
Juneau, Alaska 99811-3100

O  P  O  D o i 74350
F a irb an kt. AK 99707-4350
(007) 457-4001  
(0 0 0 )47C 757

Dear Rcprcsenta

RE: HB-322

Tliank you for introducing this amendment to the Alaska Whistleblower Act. 
I believe it is a  significant i m p r o v e m e n t  to the act. It offers assistance and protection 
to those who come forward to expose improprieties in government and have been 
personally harmed as a result.

You asked for comments regarding this bill:

(1) I believe the Personnel Board is a good vehicle for resolving public 
employee allegations of harm. I was pleased to note that existing 
statutes make it clear that members of the Personnel Board do not serve 
at the will of the governor but may only be removed for cause.

(2) Currently, the bill provides that non public employees who have been 
harmed oy actions covered under the Alaska Whistleblowers Act may 
also pursue redress for harm by using the state personnel board. 
Consideration might be given to have the Office of Public Advocacy be 
able to represent that group of Alaskans.

(3) I had some concerns that the subpoena provisions of the bill might 
authorize an executive branch agency to be able to access our 
confidential files. I have been assured by staff from Legislative Legal 
Affairs that this is not an issue. The provisions of AS 24.55.160 (b) 
would continue to allow the ombudsman to make determinations as to 
whether or not the disclosure would enable the office to carry out its 
duties and support recommendations.

Again, I do appreciate your interest in this area. As I had mentioned, there 
has been an increase in calls to my office asking for advice and information relating 
to whistleblowers issues these past few months. Please let me know if I can be of 
further assistance.

Sincerely,

"Duncan C. Fowler 
Ombudsman

DCFrpjc
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May 13, 1991

R eprcuen ta t ivc  Fran Ulmer 
Rm. 421, C ap i to l  
P. O. Box V 
Juneau, Alaska 99811

Dear R e p re se n ta t iv e  Ulmer:

Thank you fo r  your A p r i l  30, 1991 l e t t e r  r e q u e s t in g  my op in ion  on 
your proposed " w h is t le  blower" b i l l .

I h tve  reviewed the  l e g i s l a t i o n  and reviewed i t  w ith  s t a f f  and 
counsel  f o r  a d d i t i o n a l  in p u t .

I t  i s  our c o l l e c t i v e  op in ion  t h a t  t h i s  looks l i k e  a good b i l l  
r e s u l t i n g  in  improved p r o t e c t i o n  fo r  S t a t e  employees.

Tna o p t io n  of a h ea r in g  b e fo re  the  pe rsonne l  board ,  i s  a more 
p r a c t i c a l  o p t io n  v e r se s  l e g a l  a c t i o n  c o n s id e r in g  th e  p r o h i b i t i v e  
c o s t  c.i a t t o r n e y  and co u r t  f e e s .

S in c e re ly ,

f j s * -

Don Valeoko 
Business Manager

DV/ni

ANCHORAOE F A IR B A N K S



DIVISION O F  LEG AL SE R V IC E S

LEGISLATIVE AFFAIRS A G E N C Y  
STAT E  O F  A L A S K A

P.O. Dot Y, Juneau. A Luka 9931]
(907) 465 3867 or 465 2450 

F A X  (907) 465 2029

M E M O R A N D U M  April 26, 1991

SUBJECT: Whistleblower legislation (W.O. 7LS-1204\A, dated 4/26/91)

TO: Representative Fran Ulmer

FROM: Teresa B. C ra m c r '^ X C ^
Legislative Counsel

Enclosed is the draft bill you requested, providing administrative protection for 
whistleblowers. Most of the provisions arc based on language in the federal Merit 
System Protection Board and Special Counsel statutes (5 U.S.C. 1201 * 1222). The 
investigation procedures (See. 36.90.190), subpoena powers (Sec. 39.90.200), and 
report requirement (See. 39.90.240) arc taken from the Ombudsman statutes 
(AS 24.55.160, 24.55.170, and 24.55.230). The Administrative Procedure Act (See. 
39.90.230) section began with the Ombudsman statute (AS 24.55.090), but I added 
the exemption from administrative adjudications.

There arc several provisions that you should review.

1. Under Sec. 39.60.160, the administrative procedure may be in addition to the 
currently provided civil action. However, if a coun has issued a final determination, 
that issue may not be retried in the administrative vetting.

2. See. 39.60.180 provides for stays of personnel actions.

3. Sec. 39.90.210 provides for decisions by the personnel board. Subsection (c) 
includes the remedies the board may order, including dismissal of an employee who 
has violated the whistleblower protection laws and reinstatement and back pay for 
a person harmed by the violation.

4. Sec. 39.90.230 provides that regulations must be adopted under the Administrative 
Procedure Act but that hearings are exempt from that Act. The exemption seemed 
warranted because of the confidentiality requirements established in See. 39.90.* 
190(b).

Dtlnmtt lo: 240 M a m  Slrtrt 

Court Flam, R oo m  500 
Mail Slop J101

ftC. AFFAIRS LECAL OPINION



Please let m e know w hether this draft is headed  in the d irection  you in tended  and  
w h eth er (and  w hat) changes you w ould like m e to  m ake.

T C :lm b
91-141.lm b

Representative Fran Ulmer
April 26, 1991
Page 2

E nclosure



SECTIONAL ANALYSIS 
HB 322, "An Act rotating to protection of whistleblowers; and relating 

to tho porsonnol board."

Section 1.
- Pngo 2, lino 1. Technical, updates word usngo.

Pago 2, lines 3 and 6. Expands tho spoclfic powers of tho State 
Porsonnol Board to administer oaths, subpoena wltnossos, and compel tho 
production of documouts to include matters involving "whistleblowers."

- Page 2, lines 13 and 14. Adds a new section to expand the broad duties 
and powors of tho porsonnol board to include "whistleblower" issues.

Section 2.
• Page 2, line 16. Technical, to includo In tho Whistleblower Act statute 
sections added by this b i l l .

Soctlon 3.
* Pago 2, line 27. Technical, to includo In tho Whistleblowor Act statute 
sections added by this b i l l .

Section 4.
♦ Page 2, linos 29 and 30. Technical, same as abovo.

Section 5.
• Page 3, lines 4 and 5. Technical, sano as above.

Section 6.
* Page 3, lines 11 and 13*14. Technical, same as abova.

Section 7.
* Page 3, lino 17. Technical to onsure that definitions ’ .’ply to the new 
statute sections established by this b i l l .

* Page 4, lino 2. Adds a definition of the tern "prohibited practice." 
For purposes of this statute, a prohibited practice is any violation of 
AS 39.90.100, which sets out tho persons protected by tho whistleblower 
act.

Section 8.
• Page 4, line 14. Technical, to Include In the Whistleblower Act. 
statute sections added by this b i l l .

Section 9.
Page 4, lines 16*25. Adds a new provision, AS 39.90.160. Tills 

provision establishes an administrative remedy for the person who alleges 
a violation of tho Alaska Whistleblower Act. It provides that in addlllefl 
to or Instead of bringing a c iv il court action, the person may file  an 
allegation with the Personnel board. If  the Issue is within the 
Jurisdiction of the board, and a court has not Issued a final resolution, 
the board Is to appoint a hearlnr officer to Investigate and report on the 
allegation.

SECTIONAL ANALYSIS



• Pago 6, lines 26*31; pago 5, lino 1. Adds new soctionn, AS 39.90,170 
<n), (b), (c) end (d).

(n) This section establishes tho authority of tho hearing officer to 
Investigate an allegation and to dotermlna i f  thoro are reasonable grounds 
to bollovo that a prohibited practice has occurred, Is occurring, or is 
about to occur. It  provides for notlco to tho porson making tho allegation 
that an Investigation w ill occur.

(b) Provision is mado what tho hearing officer, after an investigation, 
report findings and a determination to tho porsonnol board, tho agency and 
agency hoeJ Involved. The report may Includo recommendations for
corrective action.

(c) Provides that i f  a prohibited practice has not boon corrected In a 
reasonable amount of time, tho hearing officer may petition the personnol 
board for corrective action. It  also provides chat i f  corrective action, 
satisfactory to tho complainant, is takon, the hearing officer is to notice 
the personnel board.

(d) Provides that i f ,  after tho investigation, the hearing officer
bolloves that criminal action has occurred, the hearing officer is to 
report that to tho attorney gcnoral, tho head of the public employer
Involved and to the personnel board.

• Page 5, linos 15*28. Adds new sections, AS 39.90.180 (a ), (b ), and (c).

(a) This sub'sectlon provides that the hearing officer can requost the 
personnel board to ordor a 65 day stay of any personnel action against the 
person making tho allegation (whistleblower), and states that the board 
w ill act tn such a requost within three days of receipt.

(b) Provides that tho personnel board allow the public employer who Is
Che subject of a stay, to comment and requost asendaent. I t  also provides 
that the board may terminate a stay.

Page 5, lines 29*31, page 6, lines 1*13. Adds new sections, AS 
39.90.190 (a) and (b).

(a) This subsection sets out the power of the hearing officer, In the 
course of an investigation, to make Inquiries, enter the premlsos of a 
public employer without notice, hold hearings that are closed to tho public 
and to access records. I t  provides that the personnel board may only 
compel the production of sealod court records by subpoena, and say not 
obtain records In an ongoing criminal Investigation and records that could 
lead to the Identity of confidential police informants.

(b) Requires the hearing officer and the personnel b*ard to maintain
confidentiality In a ll matters, except as necessary for the board to do
Its  duties. It provides that a confidential record from an agency may not 
be dlscloaed.



( a )  T h is  s u b - s e c t i o n  p r o v i d e s  t h a t  th e  p e r s o n n e l  b o a r d ,  on i t s  own o r  a t  
th o  r e q u e s t  o f  th e  h e a r i n g  o f f l c o r  com pol t h e  a p p e a ra n ce  nnd t e s t i m o n y  o f  
a p e r s o n  o r  a r e c o r d  o r  an o b j e c t  I f  s u c h  r e l a t e s  t o  th o  m a t t e r  under  
I n v e s t i g a t i o n .

( b )  E s t a b l i s h e s  t h a t  a s u p e r i o r  c o u r t  may to k o  t h e  samo ty p e  o f  a c t i o n  
f o r  non c o m p l ia n c e  w i t h  a subpoena  i s s u e d  u n d er  t h i s  s t a t u t e ,  a s  th o  c o u r t  
make ta k e  when t h e r o  i s  d i s o b e d i e n c e  o f  a  c o u r t  i s s u e d  s u b p o e n a .

Pago 6 ,  l i n o s  2 6 -3 1  and page 7 ,  l i n e s  1 - 1 2 .  Adds new s e c t i o n s ,  AS 
3 9 , 9 0 . 2 1 0  ( n ) ,  (b )  and ( c ) .

( a )  T i l l s  u b - s c c t l o n  s o t s  o u t  t h a t  upon r e c e i p t  o f  a r o p o r t  from th e  
h e a r i n g  o f f i c e r ,  th o  b o a rd  may a c c e p t ,  amend, r e j e c t  o r  r e t u r n  th o  r e p o r t  
f o r  f u r t h e r  work.

( b )  P r o v id e s  t h a t  when tho  h e a r i n g  o f f i c e r  recommends c o r r e c t i v e  a c t i o n ,  
t h e  b o a rd  s h a l l  p r o v id e  f o r  comments by th o  h o a r l n g  o f f l c o r ,  th o  I n v o lv e d  
a g e n c y  and th o  i n d i v i d u a l  c o m p la in a n t .

( c )  T h is  s u b - s o c t i o n  p r o v i d e s  f o r  th o  p o r s o n n e l  b o a rd  t o  ta k e  c o r r e c t i v e  
a c t i o n  i n  th o  e v e n t  t h a t  a c o m p la in a n t  i s  s u b j o c t c d  t o  n e g a t i v e  a c t i o n  
r e s u l t i n g  from r e p o r t i n g  a p r o h i b i t e d  a c t i o n .

*  For a p u b l i c  em p lo y ee  who h a s  b e e n  harm ed, th o  b o a rd  may o r d e r  
r e i n s t a t e m e n t ,  p r o m o t io n ,  t r a n s f e r ,  b a ck  pay and b e n e f i t s ,  o r  o t h e r  
p e r s o n n e l  a c t i o n s

*  I f  a  p u b l i c  e m p lo y e e ,  o t h e r  th a n  an  o l c c t o d  o f f i c l o l  o r  an  
cm p lo y o e  c o n f ir m e d  by th e  l e g i s l a t i v e  b o d y ,  h a s  co m m it te d  a 
v l . - . l a t i o n .  t h e  b o a rd  may o r d e r  d i s c i p l i n e ,  I n c l u d i n g  s u s p e n s i o n  o r  
d is m is s /* /  .

Page 7 ,  l i n o s  1 3 - 1 5 .  Adds a new s e c t i o n ,  AS 3 9 . 9 0 . 2 2 0  w h ich  p r o v i d e s  
t h a t  a f i n a l  o r d e r  o r  d e c i s i o n  o f  t h e  p e r s o n n e l  b o a rd  may bo a p p e a le d  to  
t h e  s u p e r i o r  c o u r t .

- Page 6, l in e s  14-25. Adds new se c tio n s , AS 39.90.200 (n) nnd (b) .

Page 7 ,  l i n e s  1 6 - 2 1 .  Adds t new s e c t i o n ,  AS 3 9 . 9 0 . 2 3 0  w h ich  p r o v i d e s  
t h a t  th e  p o r s o n n o l  b o a rd  s h a l l  a d o p t  r e g u l a t i o n s  f o r  p r o c e s s i n g  
a l l e g a t i o n s ,  c o n d u c t i n g  i n v e s t i g a t i o n s ,  r e p o r t i n g  f i n d i n g s  and
reco m m en d a tio n s  and m aking d e c i s i o n s  on  them.

Pago 7 ,  l i n o s  2 2 - 2 3 ,  Adds a new s e c t i o n  w h ich  p r o v i d e s  t h a t  tho  
p o r s o n n o l  b o a r d  p r e p a r e  an an nu a l r e p o r t .



A laska State Legislature
HOUSE OF REPRESENTATIVES

R E P R E S E N T A T IV E  F R A N  ULMER

MEMORANDUM 
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To:

From:

S u b je c t :

R e p re s e n ta t iv e  Gene Kubina, Chair  
House S t a t e  A f f a i r s ,  Committee

R e p re s e n ta t iv e  Frj

HB 322, "An Act 
w h is t l e b lo w e rs ;  and 
b o a r d . "

ra. comm

an ^Uljjfie
/ /

eir

r e l a t i n g
r e l a t i n g

to
to

p r o t e c t i o n  of 
t h e  pe rsonne l

This  i s  t o  r e q u e s t  a h e a r in g  f o r  HB 322 which amends the  c u r r e n t  
"w h is t leb lo w er"  law to  p rov ide  a d m i n i s t r a t i v e  p r o t e c t i o n  f o r  
pe rsons  who have engaged in  w h is t l e b lo w er  a c t i v i t i e s .  C urren t  law 
p ro v id e s  t h a t  a person who a l l e g e s  d i s c r i m i n a t i o n  due to  
w h is t leb lo w in g  a c t i v i t i e s  may seek remedy through c i v i l  c o u r t  
a c t i o n ,  very  o f t e n  a slow and expensive  p ro c e s s .  HB 322 empowers 
th e  S t a t e  Personnel  Board t o  review and i n v e s t i g a t e  a l l e g a t i o n s  as  
wel l  as  t o  make f in d in g s  and e s t a b l i s h  a p p r o p r i a t e  remedies .

Host of  th e  p r o v i s io n s  in  t h e  b i l l  a r e  based on tho  f e d e r a l  M eri t  
System P r o t e c t i o n  Board and S p e c ia l  Counsel s t a t u t e s  (5 U.S.C. 
1 2 0 1 -1 2 2 2 ) .

This  i s  an approach to  p ro v id in g  p r a c t i c a l  p r o t e c t i o n s  fo r  
employees who r i s k  a g r o a t  d ea l  by r e p o r t i n g  on m a t t e r s  o f  p u b l ic  
concern .  I t  s u p p o r t s  the  w h is t l eb lo w er  by p ro v id in g  an a l t e r n a t i v e  
to  th e  p e r so n a l  expense involved  in  a c i v i l  c o u r t  a c t i o n .

The b i l l  i s  suppor ted  by p u b l i c  employee l a b o r  o r g a n iz a t io n s  as 
well  as th e  O f f ic e  of the  Ombudsman.

Thar./i you f o r  prompt schedu l ing  be fo ro  tho House S t a t e  A f f a i r s  
Committee.

SI.IU- t .l|
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CS FOR HOUSE BILL NO. 322 (STATE AFFAIRS)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION

DY THE HOUSE STATE AFFAIRS COMMITTEE
Ottered:
Referred:

Sporuor(s): REPRESENTATIVES ULMER, Brown

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to protection of whistleblowers; and relating to the personnel board."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 • Section 1. AS 39.25.070 is amended to read:

.WORK DRAFT WORK DRAFT WORK DRAFT

4 Sec. 39.25.070. POWERS AND DUTIES OF PERSONNEL BOARD. In addidon to the

5 other duties imposed by this chapter, the personnel board shall

6 (1) approve or disapprove amendments to the personnel rules in accordance with

7 AS 39.25.140;

8 (2) consider and act upon recommendations for the extension of the partially

9 exempt service and the classified service as provided in AS 39.25.130;

10 (3) hear and determine appeals by employees in the classified service as provided

11 in AS 39.25.170;

12 (4) establish its own rules of procedure; two members constitute a quorum for the

13 transaction of business and two affirmative votes are required for final action on matters acted

14 upon by the board;

•I*
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1 (5) elect a cha ir |CH A IRM A N | from its membership;

2 (6) have the power to administer oaths, subpoena witnesses, and com pel the

3 production o f books and papers pertinent to a hearing authorized by this chapter o r  hv

4 AS 39.90.100 • 39.90.250;

5 (7) em ploy staff members, who shall be in the classified service;

6 (8) retain independent counsel in accordance with AS 39.52.310(c);

7  (9) appoint, and review the findings, conclusions, and recom mendations of,

8 hearing officers in accordance with AS 39.52.350(c), 39.52.360, and 39.52.370;

9 (10) issue findings, conclusions, and decisions regarding violations o f the code

10 of ethics in AS 39.52.110 - 39.52.190; (ANDJ

U  ( I I )  impose the penalties described in AS 39.52.410, 39.52.440, and 39.52.450^

12 nnd

13 (12) en rrv  out the  pow ers and  duties assigned to it un d er AS 39.90.100 •

14 39.90.250,

15 * See. 2. AS 39.90.100(c) is amended to read:

16 (c) The provisions of AS 39.90.100 - 39.90.250 [AS 39.90.100 - 39 .90.15()| do not

17 (1) require an em ployer to compensate an em ployee for participation in a court

18 action or in an investigation, hearing, or inquiry by a public body;

19 (2) prohibit an em ployer from compensating an em ployee for participation in a

20 court action or in an investigation, hearing, or inquiry by a public body;

21 (3) authorize the disclosure o f information that is legally required to be kept

22 confidential; or

23 (4) diminish or impair the rights o f an employee under a collective bargaining

24 agreement

25 * Sec. 3. AS 39.90.100(d) is amended to read:

26 (d) An em ployer shall post notices and use other appropriate means to inform em ployees

27 o f their protections and obligations under AS 39.90.100 »39 .90 .2501 AS 39.90. l(X) * 39 .90.150|.

28 * See. 4. AS 39.90.110(a) is amended to read:

29 (a) A person is not entitled to the protections under AS 39.90.100 • 39.90.250

30 IAS 39.90.100 • 39 .90 .150| unless the person

31 (1) reasonably believes that the information reported is o r is about to become a

L SI I It J22(STA» -2.
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matter of public concern; and

(2) reports (he information in good faith.

Sec. 5. AS 39 .90 .110(b) is amended to read:

(b) A person is entitled to the protections under AS 39.90.100 • 39.90.250 

| AS 39.90.100 - 39.90.150J only if the m atter o f public concern

(1) is not the result of conduct by the person seeking protection; or

(2) is the result o f  conduct by the person that was required by the person 's

em ployer.

Sec. 6. AS 39.90.130 is amended to read;

Sec. 39.90.130. EXEM PTION FOR MUNICIPALITIES. A municipality is not required 

to com ply with the provisions o f  AS 39.90.100 - 39.90.250 [AS 39.90.100 - 39.90.150| if the 

m unicipality has adopted an ordinance that provides protections for its em ployees and other 

persons that arc substantially similar to the protections under AS 39.90.100 • 39.90.250 

(AS 39.90.100 - 39.90.1501. N otwithstanding AS 29.25.070, the ordinance may provide for a 

civil penalty for violation o f  the ordinance not to exceed S 10,000.

Sec. 7. AS 39.90.140 is amended to read:

Sec. 39.90.140. DEFINITIONS. In AS 39.90.100 • 39.90.250 IAS 39.90.100 - 39.90.1501

(1) ’’em ployee’’ o r "public employee" means a person who performs a service for 

wages o r other rem uneration under a contract o f hire, written or oral, express o r implied, for a 

public em ployer,

(2) "employer" o r  "public em ployer” includes the state, a public o r quasi-public 

corporation o r  authority established by state law, the University of Alaska, and a political 

subdivision o f  the state including a municipality, school district, and rural educational attendance

area;

(3) "m atter o f public concern" means

(A) a violation o f a state, federal, or municipal law, regulation, or

ordinance;
(B) a danger to public health or safety;

(C) gross mism anagement, a substantial waste o f funds, or a clear abuse 

o f authority: or

(D) a m atter accepted for investigation by the office o f  (he ombudsman

•J*
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1 under AS 24.55.100 or 24.55.320;

2 (4) "prohibited practice" means a violation of AS 39.90.100;

3 i[5} "public body" includes un officer or agency o f

4 (A) the federal government;

5  (B) the state;

6 (C) a political subdivision of the stale including

7  (i) a municipality;

8 (ii) a school district; and

9 (iii) a rural educational attendance area;

1 0  (D) a public or quasi-public corporation or authority established by state

11 law including the Alaska Railroad Corporation; and

12 (E) the University o f  Alaska.

13 • See. 8. AS 39.90.150 is amended to read:

14 Sec. 39.90.150. SHORT TITLE. AS 39.90.100 - 39.90.250 (AS 39.90.100 - 39.90.1501

15 may be cited as the Alaska W histleblower Act.

16 •  Sec. 9. AS 39.90 is amended by adding new sections to read:

17 See. 39.90.160. ADM INISTRATIVE REMEDY. Instead of bringing a civil action under

18 AS 39.90.120, a person who alleges a violation o f AS 39.90.100 may, w ithin one year after the

19 date the person reasonably should have known of the violation, file an allegation with the

20 personnel board. However, if a court o f competent jurisdiction either has issued a final

21 determ ination resolving some or all of the issues raised by the allegation o r has a m atter under

22 consideration that will require resolution o f some or all o f the issues, the personnel board may

23 not accept or shall discontinue investigation of the allegation as to those issues. If the allegation

24 relates to a m atter that is outside the jurisdiction of the personnel board under AS 39.90.100 -

25 39.90.250, the board may not accept the allegation but may refer the person to other appropriate

26 agencies. If the matter appears to be within the jurisdiction o f the board, the board shall

27 im mediately appoint a hearing officer to investigate and report on the allegation.

28 Sec. 39.90.170. INVESTIGATION BY HEARING OFFICER, (a) The heanng officer

29 shall investigate an allegation referred by the personnel board to detenn ine w hether there arc

30 reasonable grounds to believe that a prohibited practice has occurred, is occurring, o r is about

31 to occur. W ithin 10 days after appointment, the hearing officer shall provide written notice to

WORK DRAFT WORK DRAFT "WORK "DRAFT
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1 the person who made the allegation that the hearing officer has received and will investigate the

2 allegation. The notice must include the nam e of the person who will serve as a contact with the

3 person making the allegation.

4 (b) If, after investigation, the hearing officer determines that there arc reasonable grounds

5 to believe that a prohibited practice that requires corrective action has occurred, is occurring, or

6 is about to occur, the hearing officer shall report the findings and determination to the personnel

7 board, the agency involved, and the elected or appointed head of the agency. The report may

8 include recom m endations for corrective action.

9 (c) If, after a reasonable time, the public em ployer docs not act to correct the prohibited

10 practice, the hearing officer may petition the personnel board for corrective action. If the hearing

11 officer finds, after consulting with the individual subject to the prohibited practice, that the

12 em ployer has acted to correct the prohibited practice, the hearing officer shall file the finding

13 with the board, together with any written com m ents provided by the individual and the employer.

14 (d) If, after investigation, the hearing o f f  er determ ines that there is reasonable cause

15 to believe that a crim inal violation has occurred, the hearing officer shall report the determination

16 to the attorney general, the head o f the public employer involved, and the personnel board.

17 Sec. 39.90.180. STAY OF PERSONNEL ACTION, (a) If the hearing officer determines

18 that there arc reasonable grounds to believe that a violation o f  AS 39.90.100 has occurred, the

19 hearing officer m ay request the personnel board or a member o f the board to stay any personnel

20 action against the person making the allegation or against another person. Unless the board or

21 board member finds that the stay would not be appropriate, the board or board member shall

22 order a stay, valid for no more than 45 days. The board or board m em ber shall act within three

23 working days o f receiving a request for a stay.

24 (b) If the stay or an extension o f  a stay is granted, the board shall allow the public

25 em ployer that is the subject o f a stay to com m ent on the stay and to request an amendment to

26 it. The board m ay terminate the stay at any time after notice and opportunity for oral or written

27 com m ents arc provided to the hearing officer and the individual on whose behalf the stay was

28 ordered.

29 (c) The board may extend the period of a stay granted under this section for any period

30 that the board considers appropriate.

31 Sec. 39.90.190. INVESTIGATION PROCEDURES, (a) In an investigation, the hearing

•5* csim
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officer may

(1) make inquiries and obtain information considered necessary;

(2) enter without notice to inspect the premises o f a public em ployer, but only 

w hin  agency personnel arc present;

(3) hold hearings that arc closed to the public notwithstanding AS 44.62.310; and

(4) notwithstanding other provisions o f law, have access at all tim es to records 

of every public employer, including confidential records; however, the personnel board may only 

compel the production o f sealed court records by subpoena and may not com pel production of 

records of active criminal investigations and records that could lead to the identity of confidential 

police informants.

(b) T he hearing officer and the personnel board shall maintain confidentiality with respect 

to all matters and the identities o f the com plainants or witnesses com ing before the officer or the 

board except insofar as disclosures may be necessary to enable the officer or the board to carry 

out their duties and to support recommendations. However, the officer or the board may not 

disclose a confidential record obtained from an agency.

See. 39.90.200. SUBPOENA POW ERS, (a) Subject to the privileges that witnesses have 

in the courts o f  this state, the personnel board may, at the request o f the hearing officer or on its 

own request, compel by subpoena, at a specified time and place, the

(1) appearance and sworn testimony o f a person who the personnel board or the 

hearing officer reasonably believes m ay be able to give information relating to a matter under 

investigation; and

(2) production by a person o f a record o r object that the personnel board or 

hearing officer reasonably believes may relate to the matter under investigation.

(b) If a person refuses to comply with a subpoena issued under (a) o f  this section, the 

superior court may, on application o f  the personnel board, com pel obedience by proceedings for 

contempt in the same manner as in the case o f disobedience to the requirem ents o f a subpoena 

issued by the court or refusal to testify in the court.

See. 39.90.210. DECISION BY PERSONNEL BOARD, (a) A fter receipt o f  a report 

from the hearing officer, the personnel board may accept, am end, or reject the report or return 

the report to the hearing officer for funher proceedings.

(b) When the hearing officer petitions the personnel board for corrective action under

CSIItl 322ISTAI
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1 AS 39.90.170(c), the board shall provide an opportun ity for

2 (1 ) oral o r w ritten comments by the hearing o ffic e r and the agency involved; and

3 (2 ) w ritten comments by any ind iv idua l who alleges to be the subject o f  the

4 prohib ited practice.

5 (c) If, after review , the personnel board determines that the hearing o ffice r has

6 demonstrated that a v io la tion  o f  AS 39.90.100 was a contribu ting  facto r in  a personnel action that

7 was taken or is to be taken against the ind iv idua l, the board shall order the corrective action the

8 board considers appropriate. For a public employee who has been harmed by a prohibited

9 practice, the board may order reinstatement to a previous position, p rom otion, transfer, the award

10 o f  back pay and benefits, o r other personnel actions. I f  the board finds that a pub lic  employee,

11 other than an elected pub lic  employee, o r an employee confirm ed by the legislative body o f  the

12 public em ployer, has violated AS 39.90.100, the board may order d isc ip line , inc lud ing  suspension

13 o r dismissal. The board may require that notice o f its find ings and determ ination be placed in

14 the personnel f i le  o f  appropriate public employees.

15 Sec. 39.90.220. J U D IC IA L  R E V IE W . A  public em ployer, employee, form er employee,

16 o r applicant fo r em ploym ent adversely affected by a fina l order o r decision o f  the personnel

17 board under AS 39.90.210 may appeal the decision o r order to the superior court.

18 Sec. 39.90.230. R E G U LA TIO N S  A N D  PROCEDURES. The personnel board shall adopt

19 regulations under the Adm in istra tive  Procedure A ct (AS 44.62) to establish procedures fo r

20 receiving and processing allegations, conducting investigations and hearings, reporting find ings

21 and recommendations, and m aking decisions on them. Hearings o f  the personnel board under

22 AS 39.90.100 -  39.90.250 arc not subject to adm inistrative adjudication procedures under

23 AS 44.62.330 - 44.62.630.

24 Sec. 39.90.240. A N N U A L  REPORT. The personnel board shall subm it to the legislature

25 and the public an annual report o f  the board's activ ities under AS 39.90.100 - 39.90.250.

26 Sec. 39.90.250. E X H A U S T IO N  O F R EM ED IES N O T  R E Q U IR E D . The provisions o f

27 AS 39.90.100 - 39.90.250 do not require exhaustion o f adm inistrative, contractual, or o ther

28 remedies, inc lud ing  those provided by A S  39.90.100 • 39.90.250, before a person alleging a

29 v io la tion  may f ile  a c iv il action. The personnel board may not refuse to accept an allegation that

30 is filed  w ith the board because o f  a c iv il action that was term inated w ithout resolution on the

31 merits o f  the issues raised by the allegation.

.7. CSHB J22tSTA)
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE ULMER

TO: HB 322

Page 2, line  4:

Delete *'AS 39.90.100 ■ 39.90,240” 

Insert "A S  39.90,100 - 39.90.250'"

Page 2, lines 13 -14:

Delete " AS 39.90.100 - 39.90.240" 

Inscn  "A S  39.90.100 • 39.90.250"

Page 2, line  16:

Delete " AS 39.90.100 • 39.90.240" 

Insert "A S  39.90.100 - 39.90.250"

Page 2, line  27:

Delete " AS 39.90.100 • 39.90.240' 

Insert " AS 39.90.100 • 39.90.250"

Page 2, line  29:

Delete " AS 39.90.100 • 39 .90.240 ' 

Insert "A S  39.90.100 - 39,90.250"

Page 3, line  4:

Delete " AS  39.90.100 - 39.90.240" 

Insert "A S  39.90.100 - 39.90.250"

Page 3, line II :



Delete "A S  39,90.100 .  39.90,240” 

Insert "A S  39.90.100 ■ 39.90.250"

Page 3, line  13:

Delete " AS 39.90.100 • 39.90.240"

Insert "A S  39.90.100 - 39.90.250”

Page 3, line  17:

Delete " AS 39.90.100 .  39.90,240"

Insert "A S  39.90.100 - 39.90.250"

Page 4, lin e  14:

Delete " AS 39.90.100 • 39.90.240"

Insert "AS  39.90.100 - 39.90.250"

Page 4, line  17:

Delete "In  add ition  to o r instead"

Insert "Instead"

Page 4, line  18, a fter "m ay":

I .s c r t  ’ , . ith in  one year after the date the person reasonably should have known o f  the v io lauon ,"

Page 4, line  19:

Delete " I f  

Insert "How ever, i f ’

A fte r " ju risd ic tion ":

Insert "e ither"

Page 4. line 20, a fter "a llega tion":

Insert or has a m atter under consideration that w il l  r e t i r e  reso lu tion  o f  some o r a ll o f  the

issues"



 ,  |  — «-------------------------------------------------------------------------------;  • *  , , r T ~  ‘ *

Page 4 , line  21, after "accept*:

Insert "o r shall d iscontinue investigation o f

Page 4, line  22:

Delete "AS  39.90.100 - 39.90.240"

Insert "A S  39.90.100 - 39.90.250"

Page 7, line  20:

Delete "A S  39.90.100 - 39.90.240"

Insert "A S  39.90.100 - 39.90.250"

Page 7, a fte r line  23:

Insert a new section to read:

"See. 39.90.250. E X H A U S T IO N  O F REM ED IES N O T  R E Q U IR E D . The provisions o f  

AS 39.90.100 • 39.90.250 do not require exhaustion o f  adm inistrative, contractual, o r other 

remedies, inc lud ing  those provided by AS 39.90.100 * 39.90.250, before a person a lleg ing a 

v io la tion  may f ile  a c iv il action. The personnel board may not refuse to accept an allegation that 

is f ile d  w ith  the board because o f  a c iv il action that was term inated w ithou t resolution on the 

m erits o f  the issues raised by the allegation."

•J.



7-LSI204VU
Cramer

01/29/92

A M K N D M E N T

O FFERED IN  T H E  H O U SE B Y  R E P R E S E N TA TIV E  U LM E R

TO : HB 322

Page 6. line X. a fter "em ployer":

Insert "other than the records o f  the o ffice  o f  the ombudsman"

10
Page 6. line X  after "in form ants":

Insert as to  the records o f  the o ffice  o f  the ombudsman, the personnel board may on ly  require 

that the o ffice  con firm  o r deny that it has accepted a com plaint fo r investigation"



7-LSI204NA.2
Cramer

01/29/92

a_m  k .n  d m  K N T

OFFERED IN THE HOUSE BY REPRESENTATIVE ULMER

TO: HB 322

Page 6. line 5, after "employer":

Insert "other than the records of the office of the ombudsman"

Page 6. line 8. after "informants":

Inscn as to the records of the office of the ombudsman, the personnel board may only require 

that the office confirm or deny that it has accepted a complaint for investigation"
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