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FISCAL NOTE

4/17/91

STATE OP ALASKA
1991 LEGISLATIVE SESSION

w0._
A Version: HB 308

(H) Publish Pate:* /2 9 /9 1

Oopanmoni Affected:Revision Date:

Titfe: Tlwo 1 y notice for emergency BRU: a h  d iv is io n s
regulation#
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Requestor: Govsinpt COMPONENT SERIAL NO.
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FULL-TIME .. Q 0 Q p
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FISCAL NOTE

STATE OF ALASKA
1991 LEGISLATIVE SESSION

Revision Dais: _______________________
Title: "An Act relating to notice of 

adoption of emergency rcgulatlone.. .** 
Sponsor: _By_ request of the Governor.
Requestor: Governor's Office________

Expenditures/Revenues: (Thousands ol Dollars)

No. 2

Bill V e r s io n :___________
(H) Publish bate: A/29/91

HB 308

Department Affected:

BRU:  Lt&fll .ScrYlcti
Department of lev

Component: Operatloni

COMPONENT SERIAL NO.

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

I CAPITAL T i .................. i 1 " T  I v . J

I REVENUE i . i i I I  1 _ l

FUNDING: (Thousands of Dollars)

GENERAL FUND -O- - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS

OTHFR

TOTAL

POSmONS.
f u l l - ttme - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page rt necessary.) 

Please see the attached analysis.

Prepared By: Mrhar  ̂ \, rftM lli^ lH U ar_____________   Phone:  ifehJfrli
OMsion: Admin let ratlveftecv 1& & L -  Oate: AEEll lg i.lM l

Approved by Comrwsatoner:
Agency: Department of lev_________________________________________Dale: April 16. 199L

Ost/feuuon (by preparer), legoiaove Finance, legoiatrve Sponsor. Requestor. OM8.1 impacted Agency(ies).
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CONTINUATION of FISCAL NOTE ANALYSIS

For B i l l /R e s o l u t io n  No.

This b il l  attends AS 42.62.250 by changing the notice requireaents for 
the adoption of emergency regulation to require that notice of adoption shall be 
■ade within five days after filing by the lieutenant governor, instead of vlthin 
five days after adoption of eoergency regulations. This change validates 
longstanding practice, and it  is needed to confora to a recent court decision in 
Sheoard v. State. Approval of the b ill w ill not have a fisca l impact on the 
Oepartaent of Law.

P»l» ___ 2___  o f   2___
C O M M I T T E E  C O P Y
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M E M O R A N D U M

TO:

FROM:

A l l  Commissioners 't 

W a l te r  J .  H i c k e l ^ . i / ^ O
/ .

Governor 

DATE: A p r i l  1, 1991

SUBJECT: P ro ced u re  a f t e r  adop t ing  r e g u l a t i o n s

C u r r e n t l y ,  a f t e r  your  ag en c ie s  adop t  r e g u l a t i o n s ,  the  r e g u l a t i o n s  
a r e  s e n t  t o  t h e  Department o f  Law f o r  a l e g a l  rev iew .  I would now 
l i k e  adop ted  r e g u l a t i o n s  to  be s u b m i t t e d  t o  th e  L ie u t e n a n t  
Governor,  who w i l l  submit  the  r e g u l a t i o n  p r o j e c t  t o  the  Department 
o f  Law f o r  th e  l e g a l  rev iew.

A c o n t r o l  f i l e  w i l l  be s e t  up in  th e  L i e u t e n a n t  G o v e rn o r 's  o f f i c e  
and d u r in g  th e  t ime t h a t  the Department o f  Law i s  p r e p a r in g  t h e i r  
o p in io n ,  t h e  L i e u t e n a n t  Governor w i l l  be rev iew ing  th e  r e g u l a t i o n s  
t o  make s u r e  th e y  meet th e  fo l lo w in g  req u i rem en ts  t h a t  our
a d m i n i s t r a t i o n  w ishes  to  implement:

1. Are th e  r e g u l a t i o n s  p r o c e d u r a l .  P o l i c y  be longs  i n
s t a t u t e s  no t  r e g u l a t i o n s .

2.  Are th e y  p o s i t i v e  not n e g a t i v e .  A "can-do"  a t t i t u d e .
3. Are th e y  r e a d a b le .  R e g u la t io n s  shou ld  be c l e a r ,  c o n c i s e  

and a r a f t e d  in  lay  language so people  can u n d e r s ta n d  
them.

4.  Was th e  p u b l i c  inpu t  ta k en  i n t o  acco u n t  in  the  f i n a l
adop ted  v e r s io n  of the  r e g u l a t i o n s .

5. Was t h s  l e g i s l a t i v e  I n t e n t  fo l low ed  th rough  to  t h e
r e g u l a t o r y  p ro c e s s .

6 . Are th e y  n e c e s s a ry .  Can government o p e r a t e  j u s t  as  w e l l  
w i th o u t  them.

7. Are th ey  c o n s i s t e n t  w i th  s t a t u t e s  and o t h e r  r e g u l a t i o n s .

Th is  change in  p ro ced u re  w i l l  a l low  us t o  c a r r y  o u t  our  agenda t o  
be a r e s p o n s i v e  A d m in is t r a t io n  and to  Implement our  r e g u l a t o r y  
rev iew  program.

P le a s e  c o n s i d e r  t h i s  p rocedu ra l  change e f f e c t i v e  im m edia te ly .



MEMORANDUM
m

State of Alaska
Department of Law

TO

FROM

A ll  C i v i l  A t to rn ey s  
Juneau,  Anchorage, F a i rb an k s ;  

and C h ie f  P r o s e c u t o r ' s  O ff ic e

ef  W. Bush 
st /ant A t to rn ey  General 
nti R e g u la t io n s  A tto rney

OATE 

FILE NO 

TEL NO 

SUBJECT

A p r i l  11, 1991

465-3600

New procedu re  f o r  
ad o p t io n  o f  r e g u l a t i o n s

RECEIVED 

APR 1 2  1991

E f f e c t i v e  immedia te ly ,  t h e r e  i s  a new p rocedure  f o r  t h e  
ad o p t io n ,  amendment o r  r e p e a l  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s ,  t o  
p ro v id e  f o r  th e  review and approva l  o f  a l l  r e g u l a t i o n s  p r o j e c t s  by 
th e  L ie u t e n a n t  G overno r 's  O f f ic e  p r i o r  t o  t h e i r  t a k in g  e f f e c t .  
Sara F i s h e r ,  an a s s i s t a n t  t o  Mr. C o g h i l l ,  w i l l  be in  charge  o f  
rev iew ing  a l l  r e g u l a t i o n s  f o r  th e  L ie u te n a n t  Governor.  Governor 
H icke l  has d i r e c t e d  Mr. C o g h i l l  t o  review a l l  p roposed r e g u l a t i o n s  
t o  ensu re  t h a t  they  meet t h e  fo l lo w in g  r e q u i r e m e n ts :

J i 1. Are the  r e g u l a t i o n s  p r o c e d u r a l .  P o l ic y
* be longs  in  s t a t u t e s  n o t  r e g u l a t i o n s .

r
2.  Are th ey  p o s i t i v e  not  n e g a t iv e .  A "can-do"

** a t t i t u d e .

3. Are they  r e a d a b le .  R eg u la t io n s  shou ld  be 
c l e a r ,  co n c ise  and d r a f t e d  in  la y  language so 
peop le  can u n d e rs ta n d  them.

4. Was th e  p u b l i c  inpu t  taken  i n to  account in  th e  
f i n a l  adopted  v e r s io n  o f  th e  r e g u l a t i o n s .

5.  Was th e  l e g i s l a t i v e  i n t e n t  fo l low ed  through  to  
th e  r e g u l a t o r y  p r o c e s s .

>f 6. Are they  n e c e s s a ry .  Can government o p e ra t e
j u s t  as w el l  w i thou t  them.

7. Are they  c o n s i s t e n t  w i th  s t a t u t e s  and o th e r
r e g u l a t i o n s .

Memorandum from Governor Hickel t o  a l l  commissioners ,  d a te d  A p r i l  
1, 1991.
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A l l  Civ. A t t ' y s  & CDCO 
New r e g u l a t i o n s  p rocedures

7

A p r i l  1 1 ,  1991
P a g e  2

To implement th e  G overnor 's  d i r e c t i v e ,  th e  fo l lo w in g  
p rocedure  w i l l  be used:

1. At th e  t ime a r e g u la t i o n s  p r o j e c t  i s  f i r s t  opened in  our 
o f f i c e ,  a copy o f  t h e  f i l e  opening memorandum w i l l  be s e n t  to  th e  
L ieu ten an t  G overno r 's  O ff ic e ,  and they  w i l l  m a in ta in  a s e p a r a t e  
f i l e  on each p r o j e c t .

2. F in a l  r e g u l a t i o n s  packages,  in c lu d in g  o u b l i c  n o t i c e s  and 
adop t ion  o r d e r s ,  should  be sen t  by the  adop t ing  -^ency  d i r e c t l y  to  
t h e  L ie u te n a n t  G overno r 's  O f f ic e .  That o f f i c e  w i l l  then  make a 
copy o f  each package b e fo re  forwarding  th e  o r i g i n a l  documents on to  
u s .  I f  you r e c e iv e  a f i n a l  package d i r e c t l y  from an agency, p le a s e  
immedia tely  send i t  t o  me; I w i l l  then  d e l i v e r  i t  t o  th e  L ieu ten an t  
G o v e rn o r 's  O f f i c e ,  they  w i l l  copy i t  and send i t  back, and I w i l l  
then  g e t  i t  back to  you.

3. When th e  f i n a l  package comes to  th e  L ie u te n a n t  G overno r 's  
O f f ic e ,  th ey  w i l l  beg in  t h e i r  rev iew, in co n ju n c t io n  w ith  our  l e g a l  
r ev iew . Sara  F i s h e r  w i l l  c o n ta c t  the  a s s ig n e d  a t t o r n e y  and work 
c l o s e l y  w ith  th e  a t t o r n e y  in t h e i r  rev iew. I f  a t  any t ime th e  
L ie u te n a n t  G overno r 's  O ff ic e  de te rm ines  t h a t  a p a r t i c u l a r  
r e g u l a t i o n  o r  s e t  of  r e g u la t i o n s  should  not be adop ted ,  Sara w i l l  
immediately  c o n t a c t  the  a s s igned  a t t o r n e y  so t h a t  he o r  she can 
s to p  working on t h e  f i l e .  P lea se  f e e l  f r e e  t o  c o n t a c t  Sara  a t  any 
t ime w ith  q u e s t io n s  o r  comments.

4. Before any r e g u la t i o n s  p r o j e c t  i s  forwarded t o  me f o r  f i n a l  
t e c h n i c a l  review and f i l i n g  with t h e  L ieu te n a n t  Governor, th e  
a s s ig n ed  a t t o r n e y  must g e t  approval  f o r  th e  p r o j e c t  from th e  
L ieu ten an t  G o v e rn o r 's  O f f i c e .  The cover memo to  me fo rw ard ing  th e  
l i l f i .  n u s t  c l e a r l y  . s t a t e  t h a t  p r o i e c t  has been approved fo r  
adop t ion  bv Sara F i s h e r . Absent t h i s  s t a te m e n t ,  th e  f i l e  w i l l  be 
immediately r e tu r n e d  to  th e  a s s ig n ed  a t t o r n e y .

P le a se  c o n t a c t  me i f  you have any q u e s t i o n s .

JWB:cl

cc :  L t .  Gov. John B. (Jack) C ogh i l l
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M E M O R A N D U M

FROM: John B. Cogh
L ie u t e n a n t  G

DATE: A p r i l  11, 19

SUBJECT: P rocedu re  a f

A l l  Commisaii

S ince  th e  Governor has g iven hi> d i r e c t i v e  t o  have a l l  a g e n c ie s  
subm it  ad o p ted  r e g u l a t i o n s  to  my o f f i c e ,  I would l i k e  t o  in form  you 
how t h i s  w i l l  happen.

When adop ted  r e g u l a t i o n s  a re  r e c e iv e d  by my o f f i c e ,  we w i l l  s e t  up 
a c o n t r o l  f i l e .  A copy the  r e g u l a t i o n  p r o j e c t  w i l l  be k e p t  in  my 
o f f i c e  and th e  o r i g i n a l  p r o j e c t  w i l l  be s e n t  t o  t h e  Department o f  
Law f o r  l e g a l  r ev iew .  A f te r  we r e c e i v e  t h e  p r o j e c t  we w i l l  n o t i f y  
you o* th e  d a t e  i t  was t r a n s m i t t e d  t o  Law. The Department of  Law 
w i l l  c a r r y  o u t  t h e i r  normal l e g a l  r e v ie w ,  w h i le  my o f f i c e  w i l l  
conduc t  t h e  rev iew  as  o u t l i n e d  in  Governor H i c k e l ' s  d i r e c t i v e  ( s e e  
a t t a c h e d ) .

The Department of  Law has ad v ised  me t h a t  adop ted  r e g u l a t i o n s  were 
s e n t  t o  them e i t h e r  by mail  o r  c o u r i e r .  Z would l i k e  t o  r e q u e s t  a 
d ep a r tm en t  c o u r i e r  d e l i v e r  a l l  r e g u l a t i o n  p r o j e c t s  to  my o f f i c e .  
The c o u r i e r  shou ld  hand the  p r o j e c t  d i r e c t l y  t o  Sara  F i s h e r ,  my 
s p e c i a l  a s s i s t a n t  i n  charge  of th e  r e g u l a t o r y  rev iew .  I f  Sara  i s  
n o t  a v a i l a b l e  th e  p r o j e c t  shou ld  be l e f t  w i th  Dennis Burns,  t h e  
A d m i n i s t r a t i v e  Code C o o rd in a to r .  T h is  w i l l  e n s u re  th e  r e g u l a t i o n  
p r o j e c t  was p r o p e r l y  r e c e iv e d  by my o f f i c e .

Your c o o p e r a t i o n  t o  s t a r t  implementing  t h e s e  changes by Monday 
A p r i l  IS, 1991 i s  a p p r e c i a t e d .  P l e a s e  c o n t a c t  S a ra  F i s h e r  i f  you 
have any q u e s t i o n s .



Coghill receives new 

regulatory powers
iWAMOCUTnnmi

AMCHORAQI - Gov Walter J. 
Hickel has given Lt. Gov. Jack Cog­
hill sweeping new powers to block 
proposed state regulations or order 
them rewritten.Lawmakers said the action proba­bly is unconstitutional and will allow 
special interests to influence Coghill 
to block laws written by the Legisla­
ture.But Hickel wrote • This change will allow us to carry out our agenda 
to be a responsive administration 
and to implement our regulatory re­
view program 'Hickel made the move unan­
nounced in an April I memo sent to his cabinet officers, according to his 
press secretary. Eric Rehmann 

The memo laid out rules requiring regulations to be positive and to ex­
hibit a can-do attitude. "It elevates Coghill over commis­

sioners. wno previously oversaw reg­
ulation-writing.A regulatory review team will be 
formed in Cognill's office. Rehmann 
said."I guess Coghill's a regulatory 
cxar now.” said Rep. CIifT Davidson. 
D-Kodlak. "I think the special inter­
ests gam and the public process 
loses 'Coghill will be able to re|ect or re­
vamp state regulations dealing with 
oil and gas taxes and royalties, envi­ronmental safeguards, and fish and 
game management, said Davidson, co-chair of the House Resources 
Committee."Only the commissioner of an 
agency has statutory authority to im­plement regulations, not the lieuten­
ant governor.” said Rep Fran Ul­mer. a Juneau Democrat and attor­
ney. "There isn l a lieutenant gover- Mm m  turn to Coehill Ptg« •

C o g h i l l . . .
Continued from Pepe 1

nor in the Lower 48 who has this kind 
ut power.

But Hickel maintains he holds ex­
ecutive authority to designate the fi­
nal arbiter of state regulations. 
Rehmann said.

"Jack's a statewide elected offi­
cial and the governor sees this as 
adding greater democracy to the 
process.' Rehmann said.

Coghill made expansion of (he 
lieutenant governor s power a key 
plank in hts 1990 election campaign 

Some regulations have been 
mired in the review process for up to 
three years by commissioners who 
delegate ruie-wnttng to underlings. 
Coghill Mid. Industry and interest 
groups frequently complain about 
regulations that unfairly implement 
new laws, he Mid

"It's kind of crazy that you have 
middle management bureaucracy 
dictating regulations." Coghill said 
"That l why it s important the lieu­
tenant governor be the conscience of 
the regulatory process ”

» l said he already has reject- 
•ntlen by the Department 

of Transportation and Public Fsciii 
‘.tea that would have further restrict­
ed travel of long doubta-traiirr

trucks on the Kerui Peninsula. 
Transportation Commissioner Frank 
Turpin said the rule would have lim­
ned travel of the I lb-foot-long trucks 
(o between 7 p.m. and 7 a m. on 
weekdays on the Sterling and Seward 
Highways.

Although the trailer trucks occa­
sionally slow traffic, they did not 
prompt widespread criticism from 
kenju Peninsula legislators and resi­
dents, confirming CogtulPs action. 
Turpin said.

"He was right." Turpin said. "We 
just didn't get a lot of support for the 
tighter regulations."

Administration sources said Cog­
hill gained his newfound authority af­
ter a showdown with Hickel’s chief of 
staff. Max Hodel. us a meeting with 
Hickel

Hodel reportedly defended com­
missioners rule-writing authority 
He could not be reached for com­
ment Coghill declined to com mem 
but made it clear he now holds me

"Thai's the signature of the gov­
ernor.'' Coghill said pointing to the 
Aprs! t Hkxd memo "111 let you be 
the judge of that "

A regulation a  a rule or orderm ft g - — - — * *  -ipru\CJAf from oot of 13 fxtcvtivt 
* geneses in ataU government Regu- 
*e*wwsa art adopted tumor,t>

of statu es, or laws, passed by the 
Legislature.

Commissioners typically write or 
oversee the rule-wnting process The 
rules are then sent to the Depart­
ment of Law for technical review 
and then to the lieutenant governor • 
for signature, typically a formality.

The Administrative Procedures 
Act. which lays out the rules for rtf- • 
ulation writing, makes no express . 
provision for the lieutenant governor ’ 
to assume the authority, said Tam 
Cook, an attorney for the Legists- S 
ture.

However, it appears the governor 
may shift responsibility within the 
executive brancn from the Depart- * 
mem of Law to the governor by exec­
utive order, which is subject to lefts . 
lative approval, she said

Attorney General Charles Cole 
did not return several phone calls for 
comment on Hickel s action Legisla­
tors Mid there has been no executive 
order from Hickel shifting rule-mak­
ing responsibility

In 19M an attorney general's , 
op*nion deaenbed Ihe lieutenant gov- • 
tmor i regulatory role as target) 
ceremonial and confined to ruie-wgn- 
tng Then-U. Gov Stepnen McAipuw 
blocked regulations restricting a tot­
tery organranon by refuting to sign 
therutoa



Czar
Continued from pag< AI
ft«me management, aald Davtd- 
•on, co-chalr of the House Re­
sources Committee.

"Only the commlasionef of an 
agency has statutory authority to 
Implement regulations, not the 
lieutenant governor," said Rep. 
Fran Ulmer, a Juneau Democrat 
and attorney. "Thera Isn't a lieu­
tenant governor In the Lower <8 
who has this kind of power."

But Hickel maintains he holds 
executive authority to designate 
the final arbiter of state regula­
tions, Rehmann said.

"The governor has full author 
- Ily to delegate to Jack the over- 
I sight on this," Rehmann said. 
"Jack's a statewide elected offi­
cial and the governor sees this as 
adding greater democracy to the 
process."

Coghill made expansion of the 
lieutenant governor’s power a 
key plank In his I WO election 
campaign.

Some regulation* have been 
mJred in the review process for 
up to three yean by commiaaion- 
en who delegate rule-writing to 
their underlines, Coghill aald. In­
dustry and Interest groups fre­
quently complain about regula­
tions that unfairly Implement 
newly passed laws, he said.

"It's kind of craiy that you 
have middle management bu­
reaucracy dictating regula­
tion*," Coghill said. "That's why 
It's Important the lieutenant gov­
ernor be the conscience of the 
regulatory proceat"

CoghiU said he already has re

*1 guess Coghill’n a

regu latory czar
now. 1 th ink the
special interests
gain and the public
process loses.’
— Rep. OUT Davidson,

D-Kodiak

Jected rules written by the De­
partment of TranapoctatJon and 
Public Facilities that would have 
further reatrktad travel of long 
doubte-UaUer trucks on the 
ReoaJ PenMaula. Transportation 
Commiaaidnar Frank T\irpin said 
the rule wduid have limited 
travel of the Htk foot long trucks 
to between 7 p.nv and 7 a.m. on 
weekdays on the Sterling and Se­
ward Highway*

Although the trailer trucks oc­
casionally slow traffic, they did 
not prompt widespread criticism 
from Kenai Peninsula legislators 
and residents, confirming Cog- 
hill's action. Turpin said

“He (Coghill) was right." Tur­
pin said. "We Just didn't get a lot 
of support for the tighter regula 
lions."

Administration sources said 
Coghill gained his newfound au­
thority after a riwwdown with 
HtckeCs chief of staff. Max 
Hodel, In a meeting with Hickel.

Hodel reportedly defended 
commissioners* rule-writing au­
thority. He could not be reached 
for comment. Coghill declined to 
comment but made It clear he 
now holds the power

"Thai’* the signature of the 
governor," CoghiU aald pointing 
to the April I Hickel memo. "I’U 
let you be the Judge of that."

A regulation la a rule or order 
springing from one of 13 execu­
tive agencies In state govern­
ment. Regulations are adopted 
under authority of statutes, or 
laws, passed by the Legislature.

Commissioners typically 
write or oversee the rule-writing 
process. The rules art then sent 
to the Department of Lgw for 
technical review and theri to the 
lieutenant governor for signa­
ture, typically a formality.

The Administrative Proce­
dures Act, which lays out the 
rules for regulation writing, 
makes no express provision for 
the lieutenant governor to as­
sume the authority, said Tam 
Cook, an attorney for the Legis­
lature.

However, It appears the gov­
ernor may shift responsibility 
within the executive branch from 

‘the Department of Law to the 
governor by executive order, 
which Is subject to legislative ap­
proval, she Mid.

Attorney General Charles 
Cole did not return several phone 
calls for comment on Hlckei s 
action. Legists ion caid there has 
been no executive order from 
Hickel shifting rule-making re­
sponsibility.

In I MB, an attorney general's 
opinion described the lieutenant 
governor's regulatory rote as 
largely ceremonial and confined 
to ruie-ugning. ThervU Gov. 
Stephen Me Alpine blocked regu 
lallons restricting a lottery or- 
pnirallon by refusing to rip the 
rules

Coghill wins 

regulatory 

‘czar’ powers
H ic k e l  d e c is io n  f i r e s  u p  l a w m a k e r s

PAVK PATKK1K________ ■ Gov Kckal opposaa stale
TSJCSGUTTAJ. 0LWAU fundng ol aboraons A14

JUNEAU — Gov. Walter J.
Hickel has given LL Gov. Jack RrhmamMkL 
Coghill (weeping new powers to Lawmaker* aald the action Is 
block proposed sate regulations likely unconstitutional sad will 
or order them rewritten, Eric allow apodal Interests to influ- 
Rehmann, Htckri'i preaa aecre- ence Coghill to 
tary, confirmed Friday. blunt laws

Htckei'a action elevate* Cog- written by the 
hill over commiaaionen who Legislature, 
previously oversaw regulation- "I guess 
writing and occurred unan- Coghiil's a 
nouncrd In an April 1 memo regulatory 
signed by the governor and aent car now," 
to his Cabinet officer*. said Rep. Cliff

"This change win allow ua to: DSYtdaon. - _, n.
cany out our agenda to ba a re- D-Kodiak "I Cog™' 
sporaivt administration and to think the special Interests gain 
Implement our regulatory re- and the public proceM knee." 
view program," HVckcf wrote. Coghill will now be able to re- 
The memo laid out nriea raqutrf Joct ar.rrnunp aa array of (IgM 
log regulations to be poridve and regulations that daaJ with oil and 
to exhibit a "caivdo attitude." gas taiea and loyalties, envtrob- 

A regulatory review team will mental Mfrguards, and ftrii and 
be formed In &#!*« office. ~ CaC bntifc * '
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M E M O R A N D U M April 19, 1991

TO:

SUBJECT: Gubernatorial delegation of regulatory review power to the 
lieutenant governor (Work Order No. 7-LS1225)

Senator Arliss Sturgulewski

FROM: Theresa L. Bannister ̂  
Legislative Counsel

You have asked whether the governor can delegate to the lieutenant governor the 
power to review regulations-^ as he has done in his April 1, 1991 mcmo.^

SHORT ANSWER. In my opinion the governor cannot delegate the power to review 
regulations to the lieutenant governor as he has done in his April 1, 1991 memo, 
unless he uses an executive order.

DISCUSSION. This delegation inserts additional steps into the regulation adoption 
process. At the present time, proposed regulations that have gone through the basic 
procedures for adoption are sent to the Department of Law ("department") for final 
legal approval before being submitted to the lieutenant governor for filing under 
AS 44.62.040. AS 44.61060. The filing of the lieutenant governor is basically a 
technical act.2/

However, under the delegation the agencies must submit the regulations they have 
adopted to the lieutenant governor for his review before sending them to the 
department for its final review. The lieutenant governor then transmits the 
regulations to the department. Under the delegation, the approval of the lieutenant 
governor must be obtained before the department issues its final legal approval.

£'ln this memo a reference to ‘regulations* includes orders of repeaL

•/ The scope of the delegation can be more completely understood by reviewing the Aprtl 11,1991, 
Department of Law memo on this subject.

^Thc statutes do not give the lieutenant governor any review power over the regulation* that arc 
submitted to him.



Linder art. Ill, sec. 23, of the state constitution the governor is authorized to make 
changes in the organization of the executive branch or in the assignment of functions 
among its units that he considers necessary for efficient administration.^ However, 
if the change requires the force of law, he must use an executive order.

At first glance, the extra steps could be characterized as merely an internal 
reassignment of executive branch regulation review functions inherent in the 
regulatory process, a reassignment that does not require more than the memo that 
was used.

However, the delegation actually conflicts with the statutes governing the adoption 
of regulations, and the delegation appears to significantly alter the present statutory 
plan for adopting regulations by adding these particular steps.

The delegation conflicts with AS 44.62.250, which establishes the procedures for 
adopting emergency regulations. Under that section, the adopting agency is directed 
to immediately submit a copy of an emergency regulation to the lieutenant governor 
for filing. Under the delegation, adopted regulations are required to be submitted 
to the lieutenant governor for his review, not for filing by him.

The delegation also contradicts the responsibilities given to the Department of Law 
under AS 44.62.125. The lieutenant governor essentially controls when the 
regulations arc transmitted to the department. He also controls whether or not the 
department can perform its final review of the regulations. Because the lieutenant 
governor controls when and if the department reviews regulations, it contradicts the 
affirmative requirement in AS 4^.62.125 that the department review regulations.

The scope of the lieutenant governor’s review both enlarges and conflicts with the 
statutory plan. Under the delegation, the lieutenant governor is to review the 
regulations for such items as being positive, not negative, and for a "can-do*’ attitude. 
These criteria are not usually required for the adoption of regulations. If the 
lieutenant governor bases his disapproval on these items, the disapproval may be

Senator Arliss Sturgulcwski
April 19, 1991
Page 2

-  This section reads as follows:

Section 23. Reorganization. The governor may make changes in the organization 
of the executive branch or in the assignment of functions among its units which 
he considers necessary for efficient administration. Where these changes require the 
force o f  law. they shall be set forth in executive orders. The legislature shall 
have sixty days of a regular session, or a full session if of sboner duration, to 
disapprove these executive orders. Unless disapproved by resolution concurred in 
by a majority of the members in Joint session, these orders become effecuve 
at a date thereafter to be designated by the governor.



Senator Arliss Sturgulcwski 
April 19, 1991 
Page 3

considered to conflict with the present statutory plan because it imposes new 
requirements on regulations beyond those already required.

During the review, the lieutenant governor also must consider whether "public input" 
has been taken into account in the final adopted version of the regulations. The 
present statutory plan addresses public review by establishing certain notice and 
hearing requirements (e.g. AS 44.62.190 and 44.62.210). Once these are satisfied 
under the present statutory plan, the regulation should be considered to have satisfied 
any "public input" requirements. Disapproval based on this point may conflict with 
the statutory plan because it requires more than is required by the statutory plan 
governing the adoption of regulations.

The timing and potential of the review appear to be significant. Under the present 
statutory process, by the time the regulation is ready for the final Department of Law 
approval, the regulation has gone through all of the requirements for the regulation 
under the statutory system, except for the final department review and submission to 
the lieutenant governor for technical filing. At that point the regulations have 
essentially been "adopted" by the agency, but have not become "effective". The 
addition of the lieutenant governor's general review with the potential for disapprov­
ing the regulation at that point appears to alter the established statutory plan for 
adopting regulations.

Because of these conflicts and alterations force of law is required to make these 
changes and the governor must use an executive order. Since the adoption of 
regulations is basically a legislative function delegated to the executive branch, a court 
is more likely (than when examining traditional executive functions) to hold that the 
governor cannot make these changes without an executive order. The delegation 
from the legislature would be more narrowly construed, and the court could more 
easily find that the changes require the force of law.

In conclusion, although the outcome of a court review cannot be predicted in this 
situation, it is my opinion that the governor cannot delegate the power to review 
regulations to the lieutenant gover»- -  as as done in his April 1, 1991 memo, 
unless he uses an executive order.

If I may be of further assistance, please advise.

TLB:pl
91-279.plm
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M E M O R A N D U M April 22, 1991

SUBJECT: Executive orders

TO: Representative Max Gruenberg, Jr.

FROM: Tamara Brandt Cook 
Director

You have informed me that you have a copy of the memorandum written by Terry 
Bannister on April 19 addressing the issue of whether the Governor may transfer to 
the Lieutenant Governor the broad regulation review function that the Lieutenant 
Governor has indicated he intends to exercise. In that memorandum, Terry Bannister 
concluded that such a transfer would require changes in statute and, therefore, could 
probably be accomplished only through a executive order. You have questioned 
whether, even by utilizing an executive order, the transfer could be accomplished. 
Article III, Sec. 23 of the state constitution provides:

The governor may make changes in the organization of the executive branch 
or in the assignment of functions among its units which he considers necessary 
for efficient administration. Where these changes require the force of law, 
they shall be set forth in executive orders. The legislature shall have sixty days 
of a regular session, or a full session if of shorter duration, to disapprove these 
executive orders. Unless disapproved by resolution concurred in by a majority 
of the members in joint session, these orders become effective at a date 
thereafter to be designated by the governor.

I have found only one case discussing this section of the constitution and it is not 
particularly on point. (Suber v, Alaska State Bond Committee. 414 P.2d 546 (Alaska 
1966) holding the section not implicated where the Commissioner of Commerce 
created an executive agency to carry out the provisions of legislation when the 
legislation gave him specific authority to hire staff) However, the section is discussed 
in the Alaska Constitutional Conventio. Proceedings (pages 2226-2229) and it 
appears clear that the delegates viewed this section as providing the Governor the 
power, as an administrative matter, to reorganize the functions of the executive 
branch, but not particularly, to enlarge, diminish, or otherwise alter those functions.



NORDAL.E: I just perhaps could amplify the Committee's thinking at bit on 
this. We were thinking primarily of laws setting up boards and sort of sloppy 
administration, as we have at the present time. Now then, when the governor 
secs there arc too many departments set up functioning by themselves or 
functioning under boards and there isn’t any coordination, he has the right to 
sLpgest a reorganization and a different assignment of functions___

LONDBORG: Mr. President, just another word along that line, and 
I think Mrs. Nordale brought it out quite clear, now the other way 
would be if the governor wanted some reorganization he would have 
to go to the legislature and have a bill introduced by somebody or on 
his own request and that bill would be acted upon to make this 
necessary change. For instance, deleting a certain board or ceasing its 
functions and putting it under the single department head or something 
of that nature, whatever major change he would want he would have 
to depend upon the legislature to pass that bill and get it into 
operation. Doing it this way, he sets forth an executive order but it 
does not become effective until it slips through the next session of the 
legislature without being voted out by the legislature. I suppose you 
could call it reverse legislation. The governor makes a new law and if 
the legislature docs not want it done away with, well, then they can let 
it go through, but I think it runs in line with the strong executive we 
have where he can set forth his changes and the legislature by being 
silent on it, in that way they approve of the order. (Constitutional 
Convention Proceedings, Part III, Page 2229)

So, it appears quite clear that the Governor could move responsibilities regarding the 
review of regulations from the Department of Law to tne Lieutenant Governor 
through an executive order that would be subject to legislative disapproval. However, 
what has been proposed in the cuncnt situation, involving extensive review of existing 
regulations as well as a two-tiered review of new regulations involving both the 
Lieutenant Governor’s office the Department of Law, appears to go beyond what 
may be accomplished through an executive order. Legislation may well be required 
to accomplish all that is proposed.

Representative Max Gruenberg, Jr.
April 22, 1991
Page 2

TBC:mi
91-074.mai



7-LS0635VM.1
Bannister
04/19/91

OFFERED IN THE HOUSE BY REPRESENTATIVE GRUENBERG

TO: CSS B 131 (FINANCE) am

Page 3, following line 20:

Insert a new bill section to read:

"* S ee  7. AS 44.62.190 is amended by adding a new subsection to read:

(d) In dddidon to other information required to be included, each published notice must 

contain a statement that the lieutenant governor

(1) does not have authority to address the content of regulations submitted under

AS 44.62.040;

(2) may only refuse to File a regulation or order of repeal required to be submitted 

under AS 44.62.040 if

(A) a certified original and one duplicate copy are not provided; or

(B) the regulation or order of repeal is not accompanied by the written 

statement of approval by the Department of Law required under AS 44.62.060(c)."

A M E N D M E N T

Renumber the following bill secdon accordingly.
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S t a t e  o p  A i . a s k a  
arricc o r  tmc oovcxnos 

JU S t A C

A p r i l  29, 1991

The Honorable Ben Grussendorf 
Speaker of  the  House 
Alaska S t a t e  L e g is la tu re  
P.O. Box V 
Juneau, AK 99811

Dear Speaker Grussendorf:

Under the  a u t h o r i t y  of a r t .  I l l ,  s e c .  18, of  the  Alaska 
C o n s t i t u t i o n ,  I am t r a n s m i t t i n g  a b i l l  r e l a t i n g  to  th e  n o t i c e  
re q u i r e d  f o r  adopt ion  of emergency r e g u l a t i o n s .  This  l e g i s l a t i o n  
i s  necessa ry  as a r e s u l t  of a r e c e n t  co u r t  d e c i s io n ,  Shepherd v. 
S t a t e , 4FA-90-1514 C iv i l  (March 19, 1991), which he ld  t h a t  th e  
p ro cess  th e  s t a t e  has u t i l i z e d  f o r  th e  adoption of emergency 
r e g u l a t i o n s  fo r  s e v e ra l  yea rs  i s  i n v a l i d .  The purpose of  t h i s  
l e g i s l a t i o n  i s  to  v a l i d a t e  lo n g s tan d in g  p r a c t i c e ,  th e re b y  
p e r m i t t in g  the  s t a t e  to  con t in u e  u s in g  p re se n t  p r a c t i c e .

Under AS 44 .62 .180,  an emergency r e g u l a t i o n  adopted by an agency 
i s  subm it ted  to  the  l i e u t e n a n t  governo r ,  and takes  e f f e c t  upon 
f i l i n g  by the  l i e u t e n a n t  governor .  AS 44.62.250 c u r r e n t l y  
r e q u i r e s  n o t i c e  of the  adop t ion  o f  an emergency r e g u l a t i o n  to  be 
pu b l ish ed  w i th in  10 days a f t o r  "adop t ion"  o f  the  r e g u l a t i o n .  I f
n o t i c e  i s  not publ ished  w i th in  t h a t  t im e,  the  r e g u l a t i o n  i s  
a u to m a t i c a l ly  rcpoalcd .  The Department of Law has always taken  
th e  p o s i t i o n  t h a t  th e  term "adop t ion"  in  t h i s  s e c t i o n  r e a l l y  
r e f e r s  t o  th e  r e g u l a t i o n ' s  " e f f e c t i v e  d a t e , "  s in c e  t h e r e  would be 
no p o in t  i n  p u b l ish in g  n o t i c e  of an emergency r e g u l a t i o n  t h a t  was
no t  in o f f e e t  and might never t a k e  e f f o c t .  Furthermore,  the  
p r a c t i c a l  r e a l i t i e s  of the  s i t u a t i o n  a r e  t h a t  i t  i s  o f t e n  
Im poss ib le  to  f i n a l i z e  and f i l e  an emergency r e g u l a t i o n ,  and 
onsuro t h a t  no t ico  of  t h a t  a c t i o n  i s  pub l ished ,  w i th in  10 days of  
a b o a r d ' s  a c t i o n  on i t .

N evor tho loss ,  tho su p o r lo r  c o u r t  ho ld  t h a t  i r r o s p o c t lv o  of 
lo n g s tan d in g  s t a t e  p r a c t i c e ,  th e  t im e  l i m i t s  in AS 44.62 .250



T h e  H o n o r a b l e  Bon G r u s s o n d o r f  - 2 -

begin  running immediately upon a b o a r d ' s  tak in g  a vote approving 
th e  adop t ion  o f  an emergency r e g u l a t i o n .  ThiB d e c i s io n  w i l l  
cause  s e r io u s  problems fo r  s e v e ra l  b o a rd s ,  such as tho Boards of 
F ish  and Game, t h a t  f r e q u e n t ly  adopt  emergency r e g u l a t i o n s .

This  b i l l  w i l l  v a l i d a t e  e x i s t i n g  p r a c t i c e  and longstanding  
i n t e r p r e t a t i o n s  of  the  Department of  Law with  r e sp e c t  to  the  
n o t l c o  requ irem ent  fo r  emergency r e g u l a t i o n s .  I urge your 
su p p o r t  of t h i s  measure.

S ln c e ro ly ,

( /



Representative Gene Kubina, Chair

DATE: fey 13, 1*91 PLACE: C apitol, Room 102

8UBJECT OF MEETING:
*HB U2 - Relating Co Health Benefits for 

Part-Time St. Employees 
*HB 273 - Relating to Payment for Medicare 

Premium Charges 
*HB 308 - Relating to Adoption of Emergency
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House State Affairs Committee 
Representative Gene Kubina, Chair

DATE: Oft*. PLACE:
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House State Affairs Committee 
Representative Gene Kubina, Chair

■

DATE: Hay 15, 1991 PLACE: Capitol, Room 102

SUBJECT OF MEET1H3:
HB 155 - Relating to Barrier-Free Remodeling 

Fund
HB 157 - Relating to Approp: Barrier Free

Facility Fund 
*HB 289 - Relating to Change of Intercxchangc
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w  * • House State Affairs Committee 
Representative Gene Kubina, Chair

DATE: Hay 17, 1991 PLACE: Capitol, Room 102

SUBJECT OF MEETING:
HB 251 - Relating to Debt Retirement Fund

HB 252 - Relating to Approp: Debt Retirement 
Fund

SB 44 - Relating to Construction and Operation
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