


R E S O L U T I O N  NO. 1035

K E T C H I K A N  G A T E W A Y  B O R O U G H

A  R E S O L U T I O N  OF  T H E  A S S E M B L Y  OF  T H E  K E T C H I K A N  
G A T E W A Y  B O R O U G H ,  A L A S K A ,  P O S I T I O N  S T A T E M E N T  O N  
T H E  A M E N D M E N T S  T O  S E N A T E  B I L L  465; A N D  
P R O V I D I N G  A N  E F F E C T I V E  DATE.

R E C I T A L S

W H E R E A S ,  t h e  K e t c h i k a n  G a t e w a y  B o r o u g h  A s s e m b l y  has s u p p o r t e d  t h e  
A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s - C a p e  F o x  C o r p o r a t i o n  l a n d  
e x c h a n g e  a n d  has u n d e r s t o o d  t h a t  t h e  D N R  has n o t  b e e n  in a f i s c a l  
p o s i t i o n ,  n o r  is it l i k e l y  t o  be, t o  open, o p e r a t e  a n d  m a i n t a i n  t h e  
p u b l i c  r e c r e a t i o n  l a n d s  r e s u l t i n g  f r o m  t h i s  trade. A  l e a s e  
a r r a n g e m e n t  b e t w e e n  t h e  B o r o u g h  a n d  t h e  D N R  has b e e n  p r e d i c a t e d  o n  
the B o r o u g h  d e v e l o p i n g  a L a n d  M a n a g e m e n t  P l a n  t h a t  w o u l d  b e s t  
e x p r e s s  t h e  r e c r e a t i o n  n e e d s  of t h e  c i t i z e n  of t h e  B o r o u g h .

W H E R E A S ,  t h e  B o r o u g h  A s s e m b l y  h a s  s t a t e d  its p o s i t i o n  in t w o  
r e s o l u t i o n s .  R e s o l u t i o n  No. 954, d a t e d  D e c e m b e r  3, 1990, s u p p o r t e d  
the l a n d  e x c h a n g e .  M o r e o v e r ,  S e c t i o n  3 of t h a t  r e s o l u t i o n  
s p e c i f i e d  t h a t  the B o r o u g h  w o u l d  c o m p l e t e  a L a n d  M a n a g e m e n t  P l a n  as 
a c o n d i t i o n  of a p p r o v a l  of t h e  l a n d  e x c h a n g e .  In R e s o l u t i o n  No. 
1027, d a t e d  A p r i l  22, 1992, t h e  B o r o u g h  a g a i n  s u p p o r t e d  t h e  l a n d  
e x c h a n g e  w i t h  S e c t i o n  2 of t h a t  R e s o l u t i o n  a g a i n  s p e c i f i c a l l y  
s t a t i n g  a c o m m i t m e n t  t o  p r e p a r i n g  a L a n d  M a n a g e m e n t  Plan.

W H E R E A S ,  S e c t i o n s  4, 5, a n d  6 of S e n a t e  B i l l  465 (Rules) r e q u i r e s  
the B o r o u g h  t o  p r e p a r e  a L a n d  M a n a g e m e n t  Plan, a n d  A r t i c l e  II, 
S e c t i o n  19 of the A l a s k a  C o n s t i t u t i o n  r e q u i r e s  t h e  a p p r o v a l  of t h e  
m a j o r i t y  of t h e  v o t e r s  of a p o l i t i c a l  s u b d i v i s i o n  w h e n  a l o c a l  a c t  
n e c e s s i t a t e s  the a p p r o p r i a t i o n  of m o n e y  by  t h e  p o l i t i c a l  
s u b d i v i s i o n .  T h e  m e c h a n i s m  t o  a c c o m p l i s h  th i s  is a v o t e  o n  t h e  l a n d  
e x c h a n g e  i s s u e  at t h e  n e x t  r e g u l a r  e l e c t i o n .

NOW, T H E R E F O R E ,  IT IS R E S O L V E D  B Y  T H E  A S S E M B L Y  O F  T H E  
K E T C H I K A N  G A T E W A Y  B O R O U G H ,  A L A S K A ,  as  follows:

S e c t i o n  1. O p p o r t u n i t y  F o r  P u b l i c  Vote.
T h e  B o r o u g h  A s s e m b l y  a c q u i e s c e s  in t h e  a m e n d m e n t s  to S e n a t e  B i l l  
465, as a d o p t e d  by  the S t a t e  S e n a t e .  T h e  A s s e m b l y  w e l c o m e s  t h e  
o p p o r t u n i t y  for a p u b l i c  v o t e  on the l a n d  e x c h a n g e  a n d  t h e  
B o r o u g h ' s  ro l e  in t h e  p r e p a r a t i o n  of a L a n d  M a n a g e m e n t  Plan.
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S e c t i o n  2. E f f e c t i v e  Date. T h e  r e s o l u t i o n  3 h a l l  be e f f e c t i v e
u p o n  a d o p t i o n .

A D O P T E D  th i s  d a y  of_______

B O R O U G H  M A Y O R

B O R O U G H  A T T O R N E Y

./ 1991.

A P P R O V E D  A S  T O  FORM:

P u b lic  H earing: 

E f fe c tiv e  Date:
±!/& .

R oll C a ll: Y N A
B oatw right iP l ( [ 1
Cote M  [ ( 1
c ru is e M  I [ 1
Fader [ ] I M
McCarty [ 1 [ [yl
Holman { I 1
Conley [ I I

Four (4) a f f i r m a tiv e  vo tea  
re q u ire d  fo r  passage

c :d n / R E S /4 6 5



R e v is io n  Date: 3 /12 /92

STATE OF ALASKA
1992 LEGISLATIVE SESSION

FISCAL NOTE l . Version: . 5  f i  5
(S) Publish Date: V - /£ ~

T i t l e :  Cape Fox Land Exchange_________

Sponsor: Rules Committee bv Governor
R equesto r: ______________________________

Departm ent A f fe c te d :  F ish  and Game v k /

BRU: H a b ita t_______________________________

Component: H a b ita t________________________

COMPONENT SERIAL NO.

E xpend itu res /R evenues: (Thousands o f  D o lla rs )

OPERATING FY 93 FY 94 FY 95 FY 96 I FY 97 FY 98

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EOUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE
FUND SOURCE: 0 0 0 0 0 0

FUNDING: (Thousands o f  D o lla rs )
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER
FUND SOURCE:

0 0 0 0 0 0

TOTAL 0 0 1 0 0 0 0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

E s tim a te  o f  c u r re n t  y e a r im pact: No im pact on c u r r e r * f h ^ e s  ^  &  f A *J6 r__  ) _
ANALYSIS: (A tta c h  a sepa ra te  page i f  n e c e s s a ry .)  ,iave no f i s c a l  im p a c t  TKLs

fiscal note is appropriate.

5 •’W ,  , , ,
Comte A .de (initial)

Prepared By: Frank Rue. D i r e c t o r / ^ A / ^ / f -  Phone: 465-4105
D iv is io n  D iv is io n  o f  H a b ita t_____________k ________ D ate: 3 /1 2 /9 2
Approved by Com m issioner: -v T /W  S i  * _______________ ^  —
Agency: Departm ent o f  F ish  and Game   Date:

D i s t r i b u t i o n  (b y  p r e p a r t r ) :  l e g .  P i n . ,  I r g t s l j t t . e  S p o n so r . R e q u e s to r .  WI8/D8X. Gov. l e g l s .  O SC ., 1 t e p a c t e d  *9e n c y ( i « s ) .  

Re* T 0 /7 /S  I P*S«* 1 - o f  _ 1 _
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STATE OF ALASKA
1992 L E G IS L A T IV E  S E S S IO N

Revision Date:_________________________
Title: C ape Fox Land Exchange

F IS C A L  N O T E

)
Nw. .
Bill Version: - 5  &  <7 t, 5  

-if (51 Publish Pate: V -  /O  -  *92

Department Aftcctcd: Environmental
Conservation

GovernorS pon so r 
R equestor: G overnor

BRU: Environmental Quality
Componcn_____________________

EXPENDITURES/REVENUES:
COMPONENT SERIAL NO.| 1 | 0 | 1 | 6

(Thousands of Dollars)
OPERATING FY 93 FV 94 FY 95 FY 96 FY 97 FY 98

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 00
TRAVEL
CONrRACTUAL
SUPPUES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 
FUND SOURCE:
FUNDING:______(Thousands of Dollars)
GENERAL FUND 0.0 0.0 0.0 0.0 0.0 o.u
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSmONS:
FULL-TIME 1 oj 0 o 0 | 0 0
PART-TIME
TEMPORARY
Estimate of current year impact: none

ANALYSIS: (Attach a scpara’  ̂page it necessary.) 3hanges in rS ft? w /■ c  (lorS ) 
lave no fiscal impact. This 
ascal note is appropriate.

.-i/,/42- W
—t i Ht E------

Prepared by. Janice Adair
Division: Commissioner’s Office

G&oite /Tiae iimtia-)

Phone 46S-5010_______ ____
Date:

Approved by Commissioner: Q jA U JLS -^  C i-Luv .
Agency: Environmental Conservation I -  IDate:

Distribution (by prcparer):LcgisIativc Finance. Legislative Sponsor. Requestor, OMB, &. Impacted Agency(ies). 
Rev. 10/9C Page of
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• S T A T E  O F  A L A S K A
1992 L E G IS L A T IV E  S E S S IO N BEL

Bill Version: S <fi VL S_____
(S) Pub lish  Date:

Revision Date: 
Title:

16-Mar-92
Cape Fox Land Exchange

Department Affected:
BRU: Land Management

Natural Resoun.es

Components: Land Management
Sponsor: Rules Committee
Requesto r Rules Committee COMPONENT SERIAL NO. 431

OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 F /  98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
e q u i p m e n t
LAND&STRUCTURES
GRANTS.CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE 
Funding Source:

FUNDING: (Thousands of Dollars^
GENERAL FUND
FEDERAL FUNDS
OTHER
Fundine Source:
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Changes 
lave no

Estimate o f Current year impact:

fiscal i m p a c t . T h i s  
fiscal note is appropriate.

Shla
date

-W f , . . - T
Comce A id e  ( i n i t i a l )

ANALYSIS: (Anach a separate page if necessary)
Zero i f  th e  S t a te  i s  n o t  r e q u ir e d  t o  m a in ta in  th e  ro a d .

i Prepared by: 
\  Division:

Ron Swanson
Land Manacement

P hon e : 
D a te :

Approved by Comm issioner 
Agency: Department o f Natural Resources

tent__________________ I . Date

Harold C. He:nze |  Date:

762-2692
!6-Mar-92

16-Mar-92

Distribution (by preparer) : Legislative Finance, legislative Sponsor. Requestor. OMB.
&. Impacted Agencvtiesi.

REV 10/91 Pape of I



P R O P O S E D  C A P E  F O X  E X C H A N G E  S U M M A R Y  
( APRIL 29, 1992)

* S t a t e  w o u l d  e x c h a n g e  w i t h  C a p e  F o x  C r p o r a t i o n  (CFC) the 
s u r f a c e  e s t a t e  of 2 , 3 3 5  a c r e s  l o c a t e d  n e a r  L e a s k  L a k e  f o r  
the s u r f a c e  e s t a t e  of 4 , 3 6 6  a c r e s  of C F C  l a n d  l o c a t e d  at 
W h i t e  Ri v e r ,  H a r r i e t  H u n t  L a k e  a n d  T a l b o t  Lake. C F C  
w o u l d  a l s o  b e  r e q u i r e d  to u p g r a d e  f i v e  m i l e s  of e x i s t i n g  
r o a d  a n d  c o n s t r u c t  a n  a d d i t i o n a l  s i x  m i l e s  of r o a d  to 
r e c r e a t i o n  s t a n d a r d s .  C F C  w o u l d  a l s o  be  r e q u i r e d  to 
c o n s t r u c t  two p a r k i n g  lots, a n d  to w o r k  w i t h  the s t a t e  to 
e n s u r e  t h a t  a n y  m a t e r i a l  w a s t e d  f r o m  c o n s t r u c t i o n  is u s e d  
to c r e a t e  t u r n o u t s  a n d  d r  a d d i t i o n a l  p a r k i n g  at s t r a t e g i c  
l o c a t i o n s *

A D V A N T A G E S  O F  E X C H A N G E  T O  S T A T E  A N D / O R  R E S I D E N T S  O F  K E T C H I K A N ?

* 8 7 %  i n c r e a s e  i n  t h e  s t a t e ' s  s u r f a c e  e s t a t e  (state 
g e t s  4 , 3 6 6  a c r e s  a n d  g i v e s  a w a y  2 , 3 3 5  a c r e s ) *

* M o r e  d i v e r s i f i e d  p o r t f o l i o  of s t a t e  l a n d  a n d  
r e s o u r c e s  *

* 2 5 %  i n c r e a s e  i n  K e t c h i k a n ' s  r o a d  a c c e s s  to r e c r e a t i o n a l  
a r e a s *

* P r o t e c t i o n  of i m p o r t a n t  f i s h  h a b i t a t  in b o t h  the W h i t e  
R i v e r  a n d  L e a s k  C r e e k  d r a i n a g e s  *

* S e n s i t i v i t y  to p r o t e c t i o n  of v i s u a l  i m p a c t s  f r o m  L e a s k  
L a k e i  *

* A t t e m p t  to p r o t e c t  i m p o r t a n t  d e e r  h a b i t a t  a n d  t r a v e l  
c o r r i d o r s  *

* R e t e n t i o n  of c o n t i n u e d  a c c e s s  o f  t h e  p u b l i c  to 4 2 %  of
t h e  l a n d s  to b e  t r a d e d  to C F C  *

* R e t e n t i o n  of 300 f o o t  R i g h t - o f - W a y  f o r  a D O T / P F  r o a d  o n  
l a n d  t r a d e d  to C a p e  F o x *

* R e t e n t i o n  of r i g h t  to d o  t h e  u p g r a d e s  a n d  r e d u c e
s t a t e  l a n d  a n d  r e s o u r c e s  c o m m i t t e d  to t h e  e x c h a n g e
p r o p o r t i o n a l l y  *

* A c q u i s i t i o n  cf h a r v e s t e d  l a n d s  a t  b a r g a i n  b a s e m e n t  
p r i c e s  *

* D e t r i m e n t s  p r i m a r i l y  a c c r u e  to t h e  c o m m u n i t i e s  w h i c h  
s u p p o r t  a n d  b e n e f i t  m o s t  f r o m  t h e  e x c h a n g e  *

* T h e  p r o p o s e d  u s e  is c o m p a t i b l e  w i t h  the p u r p o s e  for the 
s t a t e  s e l e c t i o n  ( c o m m u n i t y  r e c r e a t i o n  a n d  e x p a n s i o n )  *

* A l l o w s  p u b l i c  u s e  o f  C F C  l a n d  as w e l l  as L e a s k  L a k e s  •
* T h e  a d d i t i o n a l  r o a d  r e p r e s e n t s  a n  a l t e r n a t i v e  w a y  to 

b u i l d  p a r t  of the tie r o a d  c o n n e c t i n g  K e t c h i k a n  to the 
F o r e s t  S e r v i c e ' s  p r o p  s e d  S h e l t e r  C o v e  s y s t e m  *

T h e  E x c h a n g e  w a 3  f o u n d  b y  the C o m m i s s i o n e r  of the D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  to bo in t h e  p u b l i c  i n t e r e s t .  T h e  la n d  to bo 
r e c e i v e d  a n d  the v a l u e  of r o a d  to be  u p g r a d e d  b y  C F C  aro 
s u b s t a n t i a l l y  e q u a l  o r  e x c e e d  the f a i r  m a r k e t  v a l u e  of s t a t e  l a n d  
to be e x c h a n g e d .

WHAT IS THE EXCHANGE?



W H A T  IS T H E  S T A T E  G I V I N G  D P  A N D  W H A T  IS T H E  S T A T E  G E T T I N G
P R O P O S E D  C A P E  F O X  E X C H A N G E  

(May 6, 1992)

A m o u n t  o f  S u r f a c e  E s t a t e s

G I V I N G  U P : 2 , 3 3 5  a c r e s ,  4 2 %  o f  w h i c h  is s t i l l  o p e n  to
th e  p u b l i c ;

R E C E I V I N G ; 4 , 3 6 6  a c r e s ;

A m o u n t  f r o n t a g e  a l o n g  a s a l t  w a t e r  b o d y ,  a r i v e r ,  o r  a l a k e  

G I V I N G  TP : NONE;

R E C E I V I N G : O V E R  F I V E  M I L E S ,  n o t  c o u n t i n g  s e v e r a l  i s l a n d s
t h a t  t h e  s t a t e  w i l l  r e c e i v e ;

2 . 3 5  m i l e s  f r o n t i n g  U p p e r  G e o r g e  I n l e t ;

2.5 m i l e s  a l o n g  t h e  S o u t h  s h o r e  of L a k e  H a r r i e t  H u n t

.6 m i l e s  a l o n g  t h e  s h o r e  of T a l b o t  L a k e ;

A m o u n t  o f  T i m b e r :

G I V I N G  U P : A p p r o x i m a t e l y  40 m i l l i o n  b o a r d  f e e t  (19%
s p r u c e ) ;

R E C E I V I N G : A p p r o x i m a t e l y  38 m i l l i o n  b o a r d  f e e t  (29%
s p r u c e ) ;

A m o u n t  o f  l a n d s  t h a t  h a v e  b e e n  c l e a r  cut:

G I V I N G  U P : N ONE;

R E C E I V I N G : A p p r o x i m a t e l y  1039 a c r e s  o r  a b o u t  2 4 %  of t h e
C F C  l a n d s  (Area #4 w h i c h  is 650 a c r e s  a l m o s t  e n t i r e l y  
c l e a r c u t  is v a l u e d  a t  $ 2 5 4 / a c ) ;

H a b i t a t :  P r e s u m e d  M o s t l y  F i s h  H a b i t a t :

G I V I N G  U P : T h e  t i m b e r  a p p r a i s e r  e s t i m a t e d  13 a c r e s  w o u l d
n e e d  p r o t e c t i o n  u n d e r  f o r e s t  p r a c t i c e s .  T h i s  a m o u n t s  to 
a b o u t  3 7 7 , 0 0 0  b o a r d  f e e t  of timb e r ;

R E C E I V I N G : T h e  t i m b e r  a p p r a i s e r  e s t i m a t e d  2 5 0  a c r e s
w o u l d  n e e d  p r o t e c t i o n  u n d e r  f o r e s t  p r a c t i c e s .  T h i s  
a m o u n t s  t o  a b o u t  3 , 7 3 4 , 0 0 0  b o a r d  f e e t  of  t i m b e r ;

T H E  S T A T E  IS R E T A I N I N G  O R  R E C E I V I N G  T H E  B E S T  F I S H  H A B I T A T  
L A N D S  I N  B O T H  D R A I N A G E S ,  W H I T E  RI V E R ,  A N D  L E A S K  LAKE;



A m o u n t s  o f  D e e r  H a b i t a t :

R a t h e r  t h a n  p r e s e n t i n g  this as t o  t h e  a m o u n t  of d e e r  
h a b i t a t  g i v e n  u p  o r  r e c e i v e d ,  t h e  d a t a  a n d  t a b l e s  
r e p r e s e n t  e x p e c t e d  i m p a c t s  f r o m  C F C  l o g g i n g  e x c h a n g e d  
lands f r o m  s e v e r a l  p e r s p e c t i v e s .

ADF&G estim ates as m uch as 71% greater m ortality  to deer 
during m edium  to severe w inters on the  L eask Lake exchange area, due Lo 
scheduled cutting associated with the exchange. CFG felt i t  was im portan t 
to balance th is loss against deer th a t would be protected on CFC lands by not 
cutting. The m agnitude of losses is dependent on the scope of the area 
viewed.

The decline of deer populations is aff-set by other benefits of the exchange. 
For example, logging on CFC land th a t  could occur if  not acquired by the 
sta te  would also im pact wildlife populations. The table below was 
constructed from data  developed by CFC consu ltan t ANI, and ADF&G.

D N R  S u m m a ry  o f  R e su lts  o f  C o m b in e d  AN I/A DF& G Im p a c ts  
A n a ly sis  o n  D e e r  P o p u la tio n s  c r e a te d  b y  th e  E x ch a n g e :

Im p a c t A n a ly s is -E x ch a n g e  A re as  O nly:

Y ear A ssu m p tio n  N o. D e e r ^ D e c re a s e

1992 Base (LL&CFC Exch. Land) 258 m

2030 No Add. Cut 239 ni
2030 Log CFC Land Only 206 20
2030 Log LL Land Only 142 45
2030 Log Both CFC&LL 109 58

Im p a c t A nalysis-A ll S ta te  L ea sk  L a k e  L a n d  (GOOOac p lu s) & A ll 
CFC E x c h a n g e  L a n d  (4.000ac p lu s):1

Y ear A ssu m p tio n No. D e e r ^ D e c re a s e

1992 Base (All LL & CFC Exc.) 345 m
2030 No Add. Cut 326 6
2030 Log CFC Land Only 293 15
2030 Log LL Land Only 225 35
2030 Log Both LL&CFC 192 44



OTHER FACTORS:

1. T i m b e r  l a y o u t  i n d i c a t e s  a s e n s i t i v i t y  to v i s u a l  
i m p a c t s  f r o m  L e a s k  L a k e s .  A d d i t i o n a l  40 a c r e s  w a s  
r e m o v e d ,  a n d  13.5 a c r e s  t r a n s f e r r e d  t o  o p e n  space, a f t e r  
t he p u b l i c  h e a r i n g s  to p r o v i d e  a d d i t i o n a l  v i s u a l  
p r o t e c t i o n ;

2. C F C  w i l l  b e  r e q u i r e d  to c o n s t r u c t  a n d / o r  u p g r a d e  
1 1 . 1 1  m i l e s  of r o a d  to r e c r e a t i o n  s t a n d a r d s  (25 m i l e s  p e r  
h o u r  h o r i z o n t a l  a l i g n m e n t ,  20 f o o t  r u n n i n g  s u r f a c e ,  s i x  
i n c h e s  o f  g r a d e d  rock, s c r e e n e d  to t w o  i n c h  m i n u s ,  w i t h  
t w o  f o o t  d i t c h e s ,  etc. T h i s  w i l l  i n c r e a s e  t h e  r o a d  
s y s t e m  i n  K e t c h i k a n  b y  a b o u t  25%;

3. C F C  w i l l  a l s o  b e  r e q u i r e d  to d e v e l o p  t w o  p a r k i n g  
a r e a s ,  a n d  to w o r k  w i t h  t h e  s t a t e  to w a s t e  m a t e r i a l  f r o m  
r o a d  c o n s t r u c t i o n  i n  a m a n n e r  w h i c h  w i l l  c r e a t e  
a d d i t i o n a l  p a r k i n g  o r  t u r n o u t s ;

4. C F C  is a l s o  r e q u i r e d  to w i d e n  t h e  s e c t i o n  of t h e  
W h i t e  R i v e r  road, b e t w e e n  1.5 a n d  2 m i l e s  w i t h i n  t h e  
f i r s t  y e a r .

5. If t h e  s t a t e  f i n d s  a q u i c k e r  w a y  to d o  t h e  r o a d  
u p g r a d e s  it h a s  r e s e r v e d  the r i g h t  to  d o  so, a n d  to  
a d j u s t  t h e  s t a t e  r e s o u r c e s  c o m m i t t e d  to  t h e  e x c h a n g e  
a c c o r d i n g l y ;

6. T h i s  e x c h a n g e  h a s  the a d d i t i o n a l  a d v a n t a g e  t h a t  a n y  
d e t r a m e n t s  w i l l  a l s o  a c c r u e  to t h e  c o m m u n i t y  b e f e f i t i n g .



Appraised Values

CAPE FOX PARCELS

*1- . -2- -3- -4- -5- i
Timber Value $2,700,000 $408,000 $102,000 $45,000 $2,141,000
Residual 
Land Value +

$1,438,290 $650,080 $68,409 $165,100 $278,622

Subsurface
Adj.

$14,383 $6,501 $684 $1,651 $2,786

Final
Value =

$4,123,907 $1,051,579 $169,725 $208,449 $2,416,836

Total Original Value of Cape Fox Parcels: $7,970,496
Less 17 ac. of KGB timber (Talbot Lake) - 20,389
Total Adjusted Value o f Cape Fox Parcels: s $7,950,107
Rounded: $7,950,000

The rig h t hand co lum n below  is ad justed fo r  rem ova l o f  110 acres, and placement o f an an 
add itiona l app rox im ate ly  33 acres into open space. To equa lize the values the state had to 
reduce the am ount o f  road  to be upgraded by app rox im ate ly  10,500 feet.

LEA SK  LAKE PA R C E L S
1----------------------------------

Original w/Road Fee Orig w/o Road Fee Adj w/o Road Fee
Timber Value $ 9,411,000 $ 9,828,042 $ 9,090,000
Residual Land 
Value +

$ 1,775,224 $ 1,775,224

Subsurface Adj. $ 17,752 $ 17,752
Open Space Adj. $ 636,781 $ 636,781
Real Estate 
Value =

•$10,526,014 •$10,943,056 $10,123,386

Extra Road Cost $ 2,529,000 $ 2,529,000 $ 2,171,045
Final Value •S 7,997,014 •$  8,414,056 $ 7,952,341 !
Rounded: $ 7,950,000

RESIDUAL LAND VALUE FOR CFC LAND BEFORE SUBSURFACE ADJUSTMENT 
APPROXIMATELY $59G/ACRE;
RES IDU A L  LAND VALUE FOR STATE LAND BEFO RE  SUBSURFACE AND OPEN SPACE 
ADJUSTMENTS -  APPROX IM ATELY S724/ACRE.



DEPARTMENT OF NATURAL RESOURCES 
SUMMARY STATUS OF PROPOSED CAPE FOX CORPORATION LAND EXCHANGE

(M ay 5 /  1 9 9 2 )
P u b l i c  r e v i e w  of the p r o p o s e d  a g r e e m e n t  f o r  a n  e x c h a n g e  o f  s t a t e  
l a n d  in the L e a s k  L a k e s  a r e a  n e a r  K e t c h i k a n  has b e e n  c o m p l e t e d  
T h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  h e l d  h e a r i n g s  in Saxman, 
K e t c h i k a n  a n d  J u n e a u  o n  M a r c h  11, a n d  12. P u b l i c  c o m m e n t s  w e r e  
t a k e n  u n t i l  M a r c h  26. T h e  f i nal r e p o r t ,  a n d  t h e  final e x c h a n g e  
a g r e e m e n t  h a v e  s i n c e  b e e n  c o m p l e t e d  a n d  t h e  e x c h a n g e ,  as r e q u i r e d  
b y  law, a d v a n c e d  to t h e  l e g i s l a t u r e  for a p p r o v a l .

T h e  f o l l o w i n g  is a b r i e f  s u m m a r y  of the e x c h a n g e :

1. C a p e  F o x  C o r p o r a t i o n  (CFC) l a n d  ( f i v e  pa r c e l s )  i n c l u d e d  
in t h e  e x c h a n g e  c o n s i s t s  o f  the W h i t e  R i v e r  V a l l e y ,  l a n d  
a d j a c e n t  to H a r r i e t  H u n t  L a k e  a n d  l a n d  a d j a c e n t  to T a l b o t  
L a k e  t o t a l i n g  4 , 3 6 6  acres;

2. S t a t e  o f  A l a s k a  l a n d  in t h e  e x c h a n g e  c o n s i s t s  of t h r e e  
p a r c e l s  in the L ^ a s k  L a k e  a r e a  t o t a l i n g  2 , 3 3 5  ac r e s .
T h i s  w a s  reduced, a f t e r  p u b l i c  r e v i e w ,  f r o m  2 4 4 5  a c r e s  to 
g i v e  a d d i t i o n a l  p r o t e c t i o n  to h a b i t a t  a n d  L e a s k  L a k e  v i e w  
s h e d s ;

3. T h e  e x c h a n g e  i n c l u d e s  o n l y  the s u r f a c e  e s t a t e  as  d e f i n e d  
b y  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  Act;

4. S t a t e  l a n d  in the e x c h a n g e  i n c l u d e s  a p p r o x i m a t e l y  4 0 . 0  
m i l l i o n  b o a r d  feet o f  c o m m e r c i a l  t i m b e r  on  1 , 3 5 0  a c r e s .
T h e  r e m a i n i n g  a c r e a g e  to b e  c o n v e y e d  to C F C  is d e d i c a t e d  
to " o p e n  s p a ce." T h i s  is a r e d u c t i o n  f r o m  t h e  
p r e l i m i n a r y  e x c h a n g e  a g r e e m e n t  o f  a p p r o x i m a t e l y  2 . 6  
m i l l i o n  b o a r d  feet a n d  110 a c r e s  of t i m b e r  h a r v e s t .  T h i s  
r e d u c t i o n  is to r e d u c e  w i l d l i f e  a n d  v i s u a l  impacts.

5. L a n d  e x c h a n g e d  to C F C  not w i t h i n  t h e  a r e a s  p r o p o s e d  f o r  
t i m b e r  h a r v e s t  ( d e s i g n a t e d  o p e n  s p a c e )  w i l l  b e  o p e n  to 
p u b l i c  use. C F C  w i l l  h a v e  l i m i t e d  u s e  r i g h t s  in t h e s e  
areas;

6. C F C  w i l l  u p g r a d e  t h e  e x i s t i n g  W h i t e  R i v e r  r o a d  to 
" r e c r e a t i o n "  s t a n d a r d s ,  t h e r e b y  p r o v i d i n g  a c c e s s  to t h e  
l a n d  a c q u i r e d  b y  the state;

7. C F C  w i l l  c o n s t r u c t  t h e  m a i n  r o a d  i n t o  the L e a s k  L a k e s  
a r e a  t o  " r e c r e a t i o n "  s t a n d a r d s ,  t h e r e b y  a d d i n g  a c c e s s  to 
s t a t e  l a n d  n e a r  L e a s k  Lakes;

8. 90% of t h e  a n a d r o m o u s  s t r e a m s  in t h e  e n t i r e  L e a s k  L a k e  
tract, t h e  l a r g e s t  a n d  m o s t  s e n s i t i v e  streams, h a v e  b e e n  
d e l i b e r a t e l y  b u f f e r e d  a n d  e x c l u d e d  f r o m  the e x c h a n g e ;

9. S u b s t a n t i a l  a r e a s  of t h e  c r i t i c a l  d e e r  w i n t e r  r a n g e



w i t h i n  t h e  S t a t e  l a n d  p r o p o s e d  f o r  e x c h a n g e  h a s  b e e n  
d e l i b e r a t e l y  p r e s e r v e d  a n d  w i l l  n o t  b e  l o g ged. H a b i t a t  
w a s  i d e n t i f i e d  i n  a s t u d y  c o m m i s s i o n e d  b y  C F C  a n d  
c o n d u c t e d  b y  A m e r i c a  North, Inc. of A n c h o r a g e ;

10. T h e  e x c h a n g e ,  as p r o p o s e d ,  w o u l d  a d d  1 1 . 1 1  m i l e s  to the 
m a i n  r o a d  s y s t e m  of K e t c h i k a n ,  a 2 5 %  i n c r e a s e .  A  two 
m i l e  r e d u c t i o n  w a s  r e q u i r e d  to c o m p e n s a t e  for l a n d s  a n d  
t i m b e r  r e m o v e d  f r o m  the e x c h a n g e  a f t e r  p u b l i c  revi e w .  
T h e  n e w  r o a d s  w o u l d  a c c e s s  a v a r i e t y  o f  areas, b o t h  C F C  
a n d  St a t e ,  t o t a l l i n g  6 , 8 1 1  acres, w i t h  h i g h  r e c r e a t i o n  
p o t e n t i a l .  T h e s e  r o a d s  w o u l d  a c c e s s  l a n d s  t h e  s t a t e  
a c q u i r e s  t h r o u g h  the e x c h a n g e ;

<
11. T h e  K e t c h i k a n  G a t e w a y  B o r o u g h  h a s  s u p p o r t e d  t h e  e x c h a n g e  

t h r o u g h  a p l a n n i n g  a n a l y s i s  that r e s u l t e d  in a s p e c i f i c  
e x c h a n g e  r e c o m m e n d a t i o n  a n d  a r e s o l u t i o n  of s u p p o r t  b y  
the A s s e m b l y ;

12. T h e  B o r o u g h ' s  p l a n n i n g  a n a l y s i s  i n c l u d e d  a c o m m u n i t y  
s u r v e y  t h a t  f o u n d  t h e  f o l l o w i n g :

a. 9 o f  10 B o r o u g h  r e s i d e n t s  w a n t  t h e  r o a d  s y s t e m  
e x p a n d e d ,  5 0 %  w a n t  e x p a n s i o n  i m m e d i a t e l y ;

b. 8 6 %  of  B o r o u g h  r e s i d e n t s  s u p p o r t  o u t d o o r
r e c r e a t i o n  d e v e l o p m e n t  n e a r  a r e a s  that h a v e  
b e e n  h a r v e s t e d ;

c. P r e s e r v a t i o n  o f  s p o r t  f i s h e r i e s  a n d  w i l d l i f e  
in o u t d o o r  r e c r e a t i o n  a r e a s  r a t e d  h i g h e s t  in 
v a l u e  to r e s i d e n t s .

13. A  t o t a l  o f  137 i n d i v i d u a l s  r e g i s t e r e d  at t h e  t h r e e  p u b l i c  
h e a r i n g s  (30 in S a x m a n ;  93 in K e t c h i k a n ;  a n d  14 in
J u n e a u ) .  E i g h t y - s i x  p e o p l e  t e s t i f i e d  at t h e  h e a r i n g s .  
F i f t y - f i v e  l e t t e r s  o r  notes, a n d  t w o  p e t i t i o n s  w e r e  a l s o  
r e c e i v e d .

C o m m e n t s  F o r  T h e  E x c h a n g e :  44 p e r s o n s  t e s t i f i e d ,  18
w r o t e  l e t t e r s  o r  notes, a n d  112 s i g n e d  o n e  of t w o  
p e t i t i o n s  s u p p o r t i n g  the e x c h a n g e .  T h e  f o l l o w i n g  
e n t i t i e s ,  in a d d i t i o n  to the K e t h c i k a n  G a t e w a y  Bor o u g h ,  
s u p p o r t e d  t h e  e x c h a n g e :  c i t i e s  of  S a x m a n  a n d  K e t c h i k a n ,
K e t c h i k a n  C h a m b e r  of  C o m m e r c e ,  K e t c h i k a n  L i a i s o n  
C o m m i t t e e ,  S e a l a s k a  C o r p o r a t i o n ,  K o o t z n o w o o ,  Inc., 
G o l d b e l t ,  Inc., C a p e  F o x  C o r p o r a t i o n ,  K e t c h i k a n  I n d i a n  
C o r p o r a t i o n ,  A l a s k a  N a t i v e  B r o t h e r h o o d ,  F o x  R i v e r  T i m b e r  
Co., K l u k w a n  F o r e s t  P r o d u c t s , - A l a s k a  F o r e s t  A s s o c i a t i o n .

C o m m e n t  A g a i n s t  T h o  E x c h a n g e :  42 p e r s o n s  t e s t i f i e d ,  36
w r o t e  l e t t e r s  o r  note3, a n d  42 s i g n e d  a p e t i t i o n  
( q u e s t i o n n a i r e )  o p p o s i n g  t h e  e x c h a n g e .  O r g a n i z a t i o n s  in 
o p p o s i t i o n  w ere: T o n g a s s  C o n s e r v a t i o n  S o c i e t y ,  T o n g a s s



S p o r t — f i s h i n g  A s s o c i a t i o n ,  S i e r r a  C l u b  L e g a l  D e f e n s e  
Fund, A l a s k a  E n v i r o n m e n t a l  L o b b y ,  N o r t h e r n  A l a s k a  
E n v i r o n m e n t a l  C e n t e r ,  a n d  t h e  S o u t h e a s t e r n  A l a s k a  
C o n s e r v a t i o n  c o u n c i l .

N e u t r a l :  In a d d i t i o n  to s e v e r a l  r e s i d e n t s ,  t h e  K e t c h i k a n
S t a t e  P a r k s  A d v i s o r y  B o a r d  (SPAI3) w e r e  n e u t r a l ,  b u t  
w a n t e d  t h e  r e m a i n i n g  l a n d s  at L e a s k  Lake, t h e  S a l t  C h u c k  
lands, a n d  a n y  l a n d  r e c e i v e d  b y  t h e  s t a t e  t h r o u g h  t h e  
e x c h a n g e  p r o t e c t e d  f o r  h a b i t a t  a n d  r e c r e a t i o n .

14. T h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  b e l i e v e s  th a t  
a l t h o u g h  tne t e s t i m o n y  "for a n d  a g a i n s t "  w a s  s o m e w h a t  
b a l a n c e d ,  a n a l y s i ; - i n d i c a t e s  c l e a r  s u p p o r t  f r o m  w i t h i n  
the c o m m u n i t y  of K e t h c i’*an for t h e  e x c h a n g e .

T h e  S t a t e  is n o t  t r a d i n g  p r i s t i n e  l a n d s  f o r  a c l e a r - c u t  
w a s t e  l a n d  w h i c h  is t h e  p r i m a r y  a r g u m e n t  o f  o p p o n e n t s .  
O n l y  a b o u t  2 4 %  (1039 a c r e s ) o f  t h e  C F C  l a n d s  the S t a t e  is 
a c q u i r i n g  h a v e  b e e n  c l e a r  cut. T h e  s t a t e  is p u r c h a s i n g  
t h e s e  c l e a r - c u t  l a n d s  f o r  $ 2 5 4 - $ 6 5 0 / a c r e  i n s t e a d  o f  o v e r  
$ 8 , 0 0 0 / a c r e  for f o r e s t e d  l a n d s .  T h e  S t a t e  is a l s o  
r e c e i v i n g  a p p r o x i m a t e l y  3 7 , 0 0 0 , 0 0 0  m i l l i o n  b o a r d  fe e t  of 
timber, w h i l e  g i v i n g  u p  a b o u t  4 0 , 0 0 0 , 0 0 0  m i l l i o n  b o a r d  
feet. T h e  e x c h a n g e  p r o t e c t s  t h e  m o s t  i m p o r t a n t  f i s h  
h a b i t a t  of two d r a i n a g e s ,  L e a s k  C r e e k  a n d  W h i t e  R i v e r .  
T h e  t i m b e r  a p p r a i s e r  e s t i m a t e d  t h a t  w h i l e  3 8 0 , 0 0 0  b o a r d  
feet (13 acres) of  t h e  o r i g i n a l  1 5 0 0  a c r e s  d e s i g n a t e d  for 
c ut o n  the S t a t e ' s  L e a s k  L a k e  l a n d s  w o u l d  r e q u i r e  
p r o t e c t i o n  u n d e r  f o r e s t  p r a c t i c e s ,  o v e r  3 , 7 0 0 , 0 0 0  b o a r d  
feet o f  t i m b e r  w o u l d  r e q u i r e  t h e  s a m e  p r o t e c t i o n  o n  C F C  
l a n d s .

T h e  p r i m a r y  i s s u e s  ar e :  t h e  l o s s  o f  o l d  g r o w t h  timb e r ,  
i m p a c t  o n  d e e r  p o p u l a t i o n s ,  a n d  a d i f f e r e n c e  in w h a t  o n e  
m a y  o r  m a y  v i e w  as a s a t i s f y i n g  h i s  o r  h e r  r e c r e a t i o n a l  
e x p e r i e n c e .  T h e  e x c h a n g e  as p r o p o s e d  c l e a r l y  r e p r e s e n t s  
the i n t e r e s t s  of a m a j o r i t y  of t h e  r e s i d e n t s  of K e t c h i k a n  
a n d  S a x m a n ,  a n d  in t h e  D e p a r t m e n t ' s  o p i n i o n  is a n  g o o d  

i n v e s t m e n t  for t h e  S t a t e .

A t t a c h e d :  M a p s
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on SB 465 & HB 578 (Leask Lakes Land Trade) 
in the House Resources Committee

Mr, Chairman and members of the committee, I am Tracy Abell, and 
I am here speaking for myself.

I am opposed to SB 465 and HB 578. I believe that the Alaska 
Department of Natural Resources'c proposal to trade the 
undeveloped Leask Lakes acreage for the heavily-logged White 
River lands is contrary to the interests of the people of Alaska. 
It is senseless to trade pristine state land for private land 
that has been clearcut without regard for sustained yield. From 
a public policy viewpoint, it is not a good idea to trade trees 
for stumps.

The Leask Lakes area is valuable not only for its lumber but also 
as fish and wildlife habitat. If the state were to trade this 
land, there would be significant decreases in the populations of 
various species, including a 71% decrease in deer numbers on the 
state traded land. The White River lands have already 
experienced significant habitat loss due to clearcutting and 
logging the state land would intensify the already existing 
problem.

The justification for this proposed trade is that the White River 
lands will be accessible for recreational purposes because of the 
logging roads that are left behind. Clearcut areas have no 
recreational value and it is highly unlikely that these lands 
will attract tourists. Even if a person wished to travel on 
these residual logging roads, they would be impassable without 
ongoing road maintenance. There is no provision for maintenance 
and if the state commits to this trade, it will also be 
committing to ongoing funding. If the state is concerned about 
providing more recreational acreage, it should apply its efforts 
to the Leask Lakes area that has true recreational value.

I am concerned that the DNR has not followed proper procedures 
with this proposed tiade. It is my understanding that no final 
appraisal has been made available to the public. I don't think 
the people of Alaska are getting a fair deal when there are 
negotiations to trade away our land in a questionable procedure.

If the state goes throuah with this trade, it will be setting a 
very bad precedent. This trade would send a clear message to the 
corporations telling them they can trade their land in to the 
state after they've drained it of its resources. This would 
remove any incentives for the private corporations to manage 
their resources in a sustainable manner. The trade would 
encourage rapid resource extraction without concern for the 
future.



S T A T E  O F  A L A S K A  - C A P E  F O X  C O R P O R A T I O N  
L A N D  E X C H A N G E

T h e  T o n g a s s  C o n s e r v a t i o n  S o c i e t y  a n d  t h e  S o u t h e a s t  A l a s k a  
C o n s e r v a t i o n  C o u n c i l  o p p o s e  the S t a t e  of A l a s k a  - C a p e  Fox 
C o r p o r a t i o n  l a n d  exchange. T h e y  h a v e  m a d e  s t a t e m e n t s  and 
a l l e g a t i o n s  w h i c h  are untr u e .

A L L E G A T I O N  F A C T S

T h e  e x c h a n g e  is 
" I n s t a n t  d e v e l o p m e n t ,  
W a l l y  H i c k e l  s t y l e . "

It is b a d  p u b l i c  p o l i c y  
a n d  a w a s t e  o f  v a l u a b l e  
S t a t e  r e s o u r c e s  to 
e x c h a n g e  f o r e s t e d  land for 
p r e v i o u s l y  h a r v e s t e d  land.

T h e  e x c h a n g e  w a s  i n i t i a t e d  
in 1989 d u r i n g  the C o w p e r  
A d m i n i s t r a t i o n .

A l t h o u g h  S B  465 a n d  H B  578 
w e r e  i n t r o d u c e d  b y  the G o v e r n o r * s  
o f f i c e ,  t h e y  o r i g i n a t e  f r o m  t h e  
S t a t e  DNR, K e t c h i k a n  G a t e w a y  
B o r o u g h  a n d  C a p e  F o x  L a n d  E x c h a n g e  
A g r e e m e n t .  T h i s  is a 3 w a y  
p u b l i c / p r i v a t e  p a r t n e r s h i p  t h a t  
h a s  w o r k e d  f o r  t h r e e  y e a r s  to  
a c c o m p l i s h  t h i s  e x c h a n g e .

T h e  K e t c h i k a n  G a t e w a y  
B o r o u g h  r e q u e s t e d  t h a t  the 
t r a c t  c o n t a i n i n g  t h e  
m a j o r i t y  o f  h a r v e s t e d  l a n d  
b e  i n c l u d e d  in t h e  e x c h a n g e .
T h e  p u r p o s e  is f o r  l o n g  r a n g e  
p u b l i c  l a n d  m a n a g e m e n t  p l a n n i n g .

T h e  U.S. F o r e s t  S e r v i c e  
r e c e n t l y  c o m p l e t e d  a land 
e x c h a n g e  w i t h  G o l d b e l t ,  * n c . , 
a N a t i v e  v i l l a g e  c o r p o r a t i o n .
A  l a r g e  p o r t i o n  o f  t h e  l a n d  
w h i c h  t h e  U S F S  a c q u i r e d  h a d  
b e e n  l o g g e d  b y  G o l d b e l t .

T h e  F o r e s t  S e r v i c e  is c u r r e n t l y  
n e g o t i a t i n g  a l a n d  e x c h a n g e  
w i t h  K o o t z n o o w o o  I n c., a N a t i v e  
v i l l a g e  c o r p o r a t i o n .  I n  this 
e x c h a n g e  t h e  F o r e s t  S e r v i c e  
w o u l d  a l s o  r e c e i v e  a 
s i g n i f i c a n t  a c r e a g e  o f  l o g g e d  
land.

T h e  F o r e s t  S e r v i c e  c o n t r a c t e d  
t h e  I n s t i t u t e  of  S o c i a l  a n d  
E c o n o m i c  R e s e a r c h ,  U n i v e r s i t y  
o f  A l a s k a  A n c h o r a g e  to s t u d y

Page 1 of 5



A L L E G A T IO N F A C T S

A l l  o f  t h e  h i g h  v a l u e  
o l d  g r o w t h  f o r e s t  in 
t h e  C a p e  F o x  p a r c e l  
h a s  b e e n  c l e a r c u t  a n d  
o n l y  m a r g i n a l l y  
e c o n o m i c  t i m b e r  remains. 
T h e  W h i t e  R i v e r  h a s  no 
r e c r e a t i o n ,  f i s h  o r  w i l d  
l i f e  v a l u e .

t h e  p o t e n t i a l  f o r  a c q u i s i t i o n  
o f  p r i v a t e  t i m b e r  land, l a n d  
t h a t  h a s  b e e n  h a r v e s t e d .  T h e  
U.S. c o n g r e s s  d i r e c t e d  t h e  
F o r e s t  S e r v i c e  to c o n d u c t  t h e  
s t u d y  a n d  to c o n s i d e r  a c q u i r i n g  
a d d i t i o n a l  h a r v e s t e d  land.

H a r v e s t e d  l a n d  is at  its l o w e s t  
m o n e t a r y  v a l u e  i m m e d i a t e l y  
f o l l o w i n g  a n d  u p  t o  15 y e a r s  
a f t e r  h a r v e s t  h a s  b e e n  c o m p l e t e d .  
T h i s  is t h e  t i m e  t o  a c q u i r e  l a n d  
at  l o w e s t  c o s t  to t h e  p u b l i c .

H a r v e s t e d  l a n d  w i l l  r e c o v e r  
r a p i d l y .  F o r e s t s  i n  S o u t h e a s t  
r e g e n e r a t e  n a t u r a l l y .

38 m i l l i o n  b o a r d  f e e t  o f  
t i m b e r  a r e  o n  t h e  C a p e  F o x  
l a n d  o f f e r e d  f o r  e x c h a n g e .
T h e  p e r c e n t a g e  o f  S i t k a  s p r uce, 
t h e  p r e f e r r e d  c o m m e r c i a l  
s p e c i e s ,  in t h e  W h i t e  R i v e r  
is 35%, h i g h e r  t h a n  a v e r a g e  
fo r  s o u t h e r n  S o u t h e a s t .

O n l y  24%, a p p r o x i m a t e l y  
950 a c r e s ,  w a s  h a r v e s t e d  b y  C a p e  
Fox. T h e  r e m a i n d e r  o f  t h e  
h a r v e s t e d  area, 87 acres, w a s  a 
r e s u l t  o f  t h e  S w a n  L a k e  p o w e r  
line. 3 , 3 6 6  \cres r e m a i n  in 
t h e i r  n a t u r a l  o r  o l d  g r o w t h  
c o n d i t i o n .

T h e  W h i t e  R i v e r  c o n t a i n s  2 3 , 0 0 0 +  
sq. m e t e r s  o f  f i s h  h a b i t a t .

A  r e t i r e d  A l a s k a  D e p a r t m e n t  of  
F i s h  a n d  G a m e  c o m m e r c i a l  a n d  
s p o r t f i s h  b i o l o g i s t ,  D o n  
S e i d l m a n ,  s u r v e y e d  a n d  i n s p e c t e d  
t h e  W h i t e  R i v e r  i n  1989. He 
c o n c l u d e d ,  b a s e d  o n  a 19 7 6  A D F G  
s u r v e y  o f  the W h i t e  Ri v e r ,  t h a t  
the r i v e r  s i n c e  1976. C a p e  F o x  
d i d  n o t  r e c e i v e  t i t l e  to the 
W h i t e  R i v e r  u n t i l  1979 a n d  d i d  
n o t  l o o  u n t i l  1981. H e  w a s  o f  
th e  o p i n i o n  t h a t  t h e r e  is 
s i g n i f i c a n t  s p o r t f i s h  p o t e n t i a l

Page 2 o f  5



i

i n  t h e  W h i t e  River.
A L L E G A T I O N  F A C T S

T h e  e x c h a n g e  w i l l  
d e s t r o y  h a b i t a t  and 
A D F G  p r e d i c t s  a 68% 
d e c l i n e  in t h e  d e e r  
p o p u l a t i o n  a n d  a 
p a r a l l e l  d e c l i n e  in 
o t h e r  s p e c i e s .

A n a d r o m o u s  f i s h  h a b i t a t  w i l l  
n o t  b e  e f f e c t e d .  90% of  t h i s  
h a b i t a t  w i l l  r e m a i n  in s t a t e  
o w n e r s h i p .  T h e  r e m a i n i n g  10% 
t o  g o  i n t o  C a p e  F o x  o w n e r s h i p  
w i l l  b e  p r o t e c t e d  b y  F o r e s t  
P r a c t i c e s  A c t  p r o v i s i o n s  for 
s t r e a m  b u f f e r s .

T h e r e  w i l l  b e  e f f e c t s  o n  a n d  
c h a n g e s  t o  w i l d l i f e  h a b i t a t .  
T h e r e  w i l l  b e  a d e c l i n e  i n  d e e r  
p o p u l a t i o n ,  p a r t i c u l a r l y  in 
s e v e r e  w i n t e r s .  H o w e v e r ,  t h e  
A D F G  p r e d i c t i o n  o f  a 68% 
d e c l i n e ,  97 deer, w a s  c a l c u l a t e d  
o n  o n l y  t h o s e  a r e a s  in the L e a s k  
L a k e  a r e a  p r o p o s e d  for t i m b e r  
h a r v e s t  a n d  o v e r  a 20 y e a r  
p e r i o d .  W h e n  t h e  e n t i r e  l a n d  
a r e a  o f  L e a s k  L a k e  is c o n s i d e r e d  
t h e  d e c l i n e  is e s t i m a t e d  to  b e  
45% o v e r  20 y e a r s .  W h e n  t h e  
C a p e  F o x  e x c h a n g e  p a r c e l s ,  w h i c h  
a r e  c o n t i g u o u s  to t h e  S t a t e  
land, a r e  i n c l u d e d  t h e  d e c l i n e  
is e s t i m a t e d  to  b e  35% o v e r  20 
y e a r s .  N o  a n a l y s i s  has b e e n  
c o n d u c t e d  o n  o t h e r  w i l d l i f e  
s p e c i e s .

W i t h o u t  t h e  e x c h a n g e ,  w i l d l i f e  
h a b i t a t  i n  t h e  W h i t e  R i v e r  t r a c t  
a n d  o t h e r  C a p e  F o x  l a n d  i n  t h e  
e x c h a n g e  w i l l  b e  c o m p l e t e l y  
e f f e c t e d  as C a p e  F o x  h a r v e s t s  
all c o m m e r c i a l  t i m b e r  n o t  
p r o t e c t e d  b y  t h e  F o r e s t  
P r a c t i c e s  Act.
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A L L E G A T IO N F A C T S

T h e  a p p r a i s a l  h a s  not 
b e e n  a c c e p t e d  a n d  is n o t  
s u i t a b l e  f o r  p u b l i c  r e v i e w  
b e c a u s e  t h e  p u b l i c  c o u l d  
n o t  u n d e r s t a n d  it.

T h e  v a l u e  o f  t h e  S t a t e  
p r o p e r t i e s  w a s  r e d u c e d  
t h r o u g h  b o o k k e e p i n g .  S t a t e  
t i m b e r  w a s  d i s c o u n t e d  o v e r  
t w o  y e a r s  w h i l e  C a p e  F o x  
t i m b e r  w a s  d i s c o u n t e d  o v e r  
1 year.

T h e  S t a t e  is g i v i n g  a w a y  
9 5 8  a c r e s  of  l a n d  for $71 
a n  acre.

T h e r e  a r e  o t h e r  a l t e r­
n a t i v e s  t o  f i n a n c e  a n d  
b u i l d  a r o a d  i n t o  the 
L e a s k  L a k e  tract. T h e  
U.S. F o r e s t  S e r v i c e  h a s  
p u b l i c l y  s t a t e d  t h a t  if 
t h i s  e x c h a n g e  is n o t  
s u c c e s s f u l  t h a t  t h e y  w i l l  
b u i l d  a r o a d  i n t o  the 
area.

T h e  3 p a r t i e s  to the e x c h a n g e  
r e v i e w e d  t h e  a p p r a i s a l  d o c u m e n t ,  
u n d e r s t o o d  it a n d  a c c e p t e d  t h e  
r e s u l t s .  T w o  p a r t i e s ,  C a p e  F o x  
a n d  t h e  B o r o u g h ,  a c c e p t e d  t h e  
d r a f t  as w r i t t e n .  D N R  a c c e p t e d  
t h e  r e s u l t s  b u t  r e q u e s t e d  t e x t  
c l a r i f i c a t i o n .  T h e  a p p r a i s a l  
h a s  b e e n  f i n a l i z e d  a n d  s i g n e d  b y  
a n  M A I  a p p r a i s e r .

T h e  t i m b e r  a p p r a i s e r  s e p a r a t e d  
t i m b e r  i n t o  l o g i c a l  h a r v e s t  
o p e r a t i o n s  f o r  b o t h  o w n e r s h i p s  
a n d  d i s c o u n t e d  u s i n g  s t a n d a r d  
a c c o u n t i n g  t e c h n i q u e s  a n d  
k n o w l e d g e  o f  t h e  c u r r e n t  
m a r k e t .

T h e  l a n d  i n  q u e s t i o n  is p r e­
d o m i n a n t l y  m u s k e g  a n d  n o n­
c o m m e r c i a l  t i m b e r  l a n d  t h a t  
is n o t  i n c l u d e d  in  a r e a s  
p r o p o s e d  f o r  t i m b e r  h a r v e s t .  In  
t h e s e  a r e a s  C a p e  F o x  h a s  
a g r e e d  to a c c e p t  r e s t r i c t e d  
d e v e l o p m e n t  rights. T h e  l a n d  
m a y  n o t  b e  s u b d i v i d e d  a n d  c a n  
o n l y  b e  u s e d  for roads, soil 
a n d  w o o d  w a s t e  d i s p o s a l  a n d  
l i m i t e d  s t a g i n g  a r e a s  to 
f a c i l i t a t e  t h e  p r o p o s e d  t i m b e r  
h a r v e s t .  T h e s e  u s e s  w i l l  b e  
r e v i e w e d  a n d  a p p r o v e d  b y  DNR.
T h e  l a n d  in  cjuestion w i l l  b e  
o p e n  t o  p u b l i c  use. T h e  
r e m a i n i n g  1377 a c r e s  is v a l u e d  
as c o m m e r c i a l  t i m b e r  l a n d  w i t h  
a n  a p p r o x i m a t e  v a l u e  o f  $ 7 , 5 0 0  
p e r  acre.

I n  a r e c e n t  m e m o  to T h e  
K e t c h i k a n  G a t e w a y  B o r o u g h  
F o r e s t  S u p e r v i s o r  D a v e  
R i t t e n h o u s e  c l e a r l y  s t a t e s  
t h a t  t h e  F o r e s t  S e r v i c e  d o e s  
n o t  h a v e  p l a n s  to c o n s t r u c t  
s u c h  a r o a d  n o r  do t h e y  i n t e n d  
t o  p r o p o s e  such. H e  a l s o  s t a t e s  
t h a t  f u n d i n g  for t h i s  w o u l d  b e  
v i r t u a l l y  i m p o s s i b l e  to o b t a i n .
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A L L E G A T IO N F A C T S

T h e  e x c h a n g e  w o u l d  
e l i m i n a t e  p r i m e  r e c r e a t i o n  
a r e a s  a n d  h a v e  e x t e n s i v e  
v i s u a l  i m p a c t s  t o  t h e  
lakes.

T h e  d e e r  s t u d y  is s e l f  
s e r v i n g  a n d  is s u s p e c t  
b e c a u s e  C a p e  F o x  
c o n t r a c t e d  t h e  work.

P a g e

T h e  L e a s k  L a k e  t r a c t  is a 
t y p i c a l  S o u t h e a s t  f o r e s t  full 
o f  b r u s h  a n d  w i n d f a l l s .  T h e r e  
a r e  n o  r e c r e a t i o n  a m e n i t i e s  
o t h e r  t h a n  t h e  l a k e s ,  s t r e a m s  
a n d  t h e i r  i m m e d i a t e  s u r r o u n d i n g s  
in  t h e  tract.

T h e  l a k e s  a n d  s t r e a m s  a r e  the 
r e c r e a t i o n  r e s o u r c e s  o f  t h e  a r e a  
a n d  h a v e  b u f f e r s  o f  a t  l e a s t  
500' a n d  i n  m a n y  c a s e s  1000' 
w h e r e  t i m b e r  h a r v e s t  is 
p r o p o s e d .  N o r t h  a n d  w e s t  o f  the 
l a k e s  t i m b e r  h a r v e s t  is n o t  
p r o p o s e d .

A  b e n e f i t  of  t h e  e x c h a n g e  w o u l d  
b e  t h e  c r e a t i o n  o f  r o a d  a c c e s s  
t o  t h e  jjoundary of  t h e  N a h a  
R i v e r  r o a d l e s s  a rea. T h e  N a h a  
R i v e r  a r e a  is m a n a g e d  b y  t h e  
F o r e s t  S e r v i c e  a n d  is c o m p r i s e d  
o f  3 2 , 0 0 0  a c r e s  o f  o l d  g r o w t h  
f o r e s t ,  F o r e s t  S e r v i c e  
r e c r e a t i o n  c a b i n s  a n d  t r a i l s ,  5 
l a r g e  l a k e s  a n d  s p o r t f i s h i n g  
i n c l u d i n g  s t e e l h e a d  t r o u t  a n d  
s a l m o n .

C a p e  F o x  c o n d u c t e d  a v i s u a l  
a n a l y s i s  of  t h e  p r o p o s e d  t i m b e r  
h a r v e s t  u s i n g  t h e  U.S. F o r e s t  
S e r v i c e  V i s u a l  M a n a g e m e n t  
S y s t e m .  T h e  p r o p o s e d  h a r v e s t  
m e e t s  o r  e x c e e d s  t h e  U . S . F . S .  
v i s u a l  m a n a g e m e n t  s t a n d a r d s .

T h e  s t u d y  w a s  c o n d u c t e d  b y  
A m e r i c a  N o r t h  Inc., a  
p r o f e s s i o n a l  c o n s u l t i n g  firm. 
P l e a s e  see the a t t a c h e d  m e m o  
f r o m  A m e r i c a  N o r t h .
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A m e r i c a  N o r t h / E M C O M ,  I n c .
Environmental Consulting & Engineering • Health & Safety

April 14, 1992

Senator Lloyd Jones, Chairman 
Senate Resources Committee 
Juneau, Alaska 99801-1182 
(FAX) 465-3922

RE: Senate Bill No. 465; House Bill No. 578

Dear Senator Jones:

This letter is in response to testimony provided to your committee by Mr. Dave Katz of the 
Tongass Conservation Society with regards to the White River-Leask Lakes Land Exchange.

America North/EMCON, Inc. (formerly America North Inc.) completed an evaluation of the 
effects of timber harvest on deer in the Leask Lakes area for the Cape Fox Corporation (CFCt 
in 1991. Mr. Katz has repeatedly discredited this report in the press, public hearings, and 
most recently before your committee. His primary allegation stems upon his belief that Sinc8 
CFC paid for the deer study it Is flawed and should not be considered credible.

As a reputable and credible environmental consulting firm, AN/E strives to provide its clients 
with objective studies and reports. Our staff opinions cannot be bought nor altered to suit 
a client's need. Clearly, a scientific consulting firm which works for both private industry and 
state and federal agencies would not be in business for any period of time if its clients were 
able to sway or buy the consulting firm's findings.

The CFC contracted with AN/E to obtain our professional opinion and have never requested 
we alter our findings to reflect more positively on their proposal. AN/E has found the CFC to 
be a responsible and objective client who asked for nothing but professionalism and 
objectivity. Our staff and subcontractors worked hard to meet their expectations, and we 
stand behind the report and it's conclusions.

Sincerely,
America North/EMCON, Inc.

Lisa Haas. CEO

cc: House Finance Committee
Houso Resources Committae 
Senate Finance Committee 
Cape Fox Corporation

201 Ecst 56th. Suite 30C  • Anchorage. Alaska 99518 • (907) 562-3452 * FAX (907) 563-2814
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D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S
D IV IS IO N  O F  L A N D

P r o p o s e d  E x c h a n g e  w i t h  C a p e  F o x  C o r p o r a t i o n  
A D L  N o . 105665

REPORT  ON  PROPOSED  LAND EXCHANGE

I n t r o d u c t i o n

This report is prepared p u rsu an t to Alaska S ta tu te s  (AS) 38.50.130 for a  
proposed land exchange between the S ta te  of A laska and  Cape Fox 
Corporation, a Village Corporation established under the  Alaska N ative 
Claims Settlem ent Act (PL 92-203). The report discusses the objectives of 
the exchange, the physical aspects of the land involved in  the  exchange, the 
appraised fair m arket value of each tract, the benefits and detrim ents which 
can be expected to accrue, and alternatives to the  proposed exchange. A 
sum m ary of inform ation and comments received through the public hearing  
process are incorporated in this report.

A draft of th is exchange report was d istributed  for public review on February  
10, 1992. Public comments have resu lted  in  several modifications to the 
exchange agreem ent. Public comments and inform ation acquired during 
public review have resu lted  in some changes and  updates to th is exchange 
report. The draft report included sixteen a ttachm ents th a t  totalled over 250 
pages. R ather th an  reproduce these a ttachm ents, they  are  incorporated into 
th is final report by reference. Copies of the a ttachm ents are  available from 
the DNR Southeast Regional Office.

Supplem ental inform ation attached to this report includes the Final 
Exchange Agreement, a ttached hereto.

P r o p o s e d  A c t io n ,  M a p s  a n d  L e g a l  D e s c r i p t i o n

Through th is proposed exchange, Cape Fox Corporation (CFC) would acquire 
2,335 acres of the sta te 's  land (surface) esta te  less righ ts to sand, gravel, and 
rock, n ear Leask Lake, in  exchange for an  equal value from CFC’s 4,366 acre 
surface estate a t  W hite River, Lake H arrie t H un t, and  Talbot Lake (see 
a ttachm ent "A" and "B" and Map 1 to the F inal Exchange Agreem ent for the 
location and legal description of proposed exchange areas). The sta te  and 
CFC parcels are  located n ear U pper George In le t on Revillagigedo Island 
north  of Ketchikan.

CFC would acquire lands w ith a t  least 30,000,000 board feet (30,000 Mbf) of 
harvestable commercial tim ber. The D epartm en t of N atu ra l Resources 
(DNR) would restric t cu tting  of tim ber and developm ent on over 40% of the 
land proposed for conveyance to CFC. These L eask Lake parcels would be 
conveyed to CFC with a restriction th a t requires all non-harvested areas to
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rem ain as perm anen t open space. In  the proposed exchange, CFC is required 
to upgrade the existing W hite River and  proposed Leask Lake roads to 
recreation standards. Conveyance of an  equal value am ount of s ta te  land will 
be deferred un til substan tia l portions of the required upgrades have been 
completed.

III. O b je c tiv e s

P rim ary  s ta te  objectives are: 1) to acquire lands in  the vicinity of White 
River and Lake H arrie t H u n t to provide g rea ter opportunities for roaded 
recreation in  the K etchikan area, while a ttem pting  to m inim ize adverse 
im pacts, and  2) to acquire additional resource lands.

IV. A u th o r i ty

Land Exchange S ta tu te s  and  Regulations; AS 38.50 (11 AAC 67.200-280). 
AS 38.50.010, allows the Director, w ith the  concurrence of the commissioner, 
to dispose of s ta te  land or in te res t in  land by exchanging it  for land, in te rest 
in  land, or o ther consideration for: 1) the purpose of consolidating s ta te  land 
holdings, 2) creating land  ownership and  use p a tte rn s  which will perm it 
m ore effective adm inistration  of s ta te  public domain, 3) facilitating other 
objectives or s ta te  program s, or 4) o ther public purposes. AS 38.50.040, 
authorizes the  D irector to exchange any  sta te  land  or in te re s t in  land 
regardless of the au thority  under which the  land or in te re s t was obtained by 
the sta te .

O ther s ta tu te s  and  regulations: AS 38.05.185 (11 AAC 86.135) - M ineral 
Closing O rders. AS 38.05.035(e) - Findings. AS 38.05.945, AS 38.50.110, 11 
AAC 02.010-.080 - Public Notice. AS 38.04.065 (11 AAC 55.040(i)(4) - 
P lanning  and Classification.

V. A d m in is tr a t iv e  R e c o rd

The adm inistrative  record consists of case file ADL 105565, and DNR, 
Division of Land, S ou theast Region Office (SERO) s ta te  selection file NFCG- 
143. Incorporated by reference are: A laska s ta tu tes  and  regulations.

VI. B a c k g ro u n d

The proposed exchange a rea  is located approxim ately 10 m iles north of 
K etchikan. A lthough the application now under consideration was accepted 
by DNR in M arch of 1991, CFC in te res t to exchange dates back to 1977. On 
Novem ber 18, 1980 the s ta te  actually  am ended its  U pper George Inlet 
selection (NFCG-143) to add lands a t  L eask  Lake to accommodate a possible

•3-
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exchange. A "memorandum of understanding" for CFC’s earlier proposal was 
developed in 1982 bu t was never executed. The in itia l exchange proposal 
died due to its complexity, personnel changes w ithin the Division of Land, 
and  lack support by key personnel w ithin the Division of Land’s Southeast 
office.

Several a ttem pts were la te r m ade by CFC to revive the  exchange, bu t it was 
not un til 1989 th a t another serious a ttem p t was m ounted. At th a t time CFC 
supported by a  resolution of the  K etchikan Area S ta te  Parks Advisory Board 
wrote the state. This was followed by several le tters from the public 
indicating concern over the inclusion of Leask Lake.

Due to the controversy associated w ith this proposal, DNR asked the 
K etchikan Gateway Borough (KGB) to assem ble a  work group consisting of 
agency representatives and in terest groups to explore alternatives, and 
re tu rn  a recommendation. Although DNR knew there  was support for 
acquisition of the  W hite River corridor, i t  was not clear w hether to include 
s ta te  land a t  Leask Lake. The departm ent did not w an t to pursue a  new 
proposal w ithout additional direction and indication of community support.

KGB’s Assembly directed its P lanning D epartm ent to identify and evaluate 
alternatives. If  Leask Lake appeared to be the best a lternative , the planning 
departm en t was directed to develop a consensus approach th a t would include 
the best features of various proposals involving th a t  area. A community 
survey to determ ine residen ts’ recreational needs and a ttitudes was 
perform ed by the  McDowell Group as p a rt of the study. The Planning 
D epartm ent report, which contained five alternatives, was subm itted  to the 
Assembly for review and selection of a  preferred alternative . The Assembly 
selected the ’Tim ber/Environm ent" alternative  which involved the s ta te ’s 
Leask Lake lands.

The report, accompanied by Borough Assembly Resolution No. 954 
recom mending an  exchange betw een CFC and the s ta te , was r Jbmitted by 
CFC to the s ta te  as a p a rt of its  exchange application package. At the time 
of subm ittal, KGB felt the Tim ber/Environm ent alternative , a va rian t of the 
original CFC exchange proposal, best recognized the  expressed public desires 
for additional recreation a reas and road access while protecting and 
m anaging fish and wildlife hab itat. DNR generally agreed, and  felt th a t 
criticism s leveled a t  the Borough process could be resolved through its own 
agency and public review processes.

DNR proceeded w ith distribution of the  exchange package to agencies and 
in terested  parties for first review on April 21, 1991. Comments were 
consolidated and forwarded to DNR's Director of the Division of Land. On 
May 22, 1991 Division D irector Gustafson executed and  forwarded to CFC a
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le tte r indicating the  s ta te ’s in te res t in  negotiate a prelim inary land exchange 
agreem ent under 11 AAC 67.230 w ith two conditions: 1) w ritten  clarification 
of Sealaska’s position relative to inclusion of its  subsurface esta te  in  the 
proposed exchange; and 2) subm ission of CFC’s w ritten  analysis of 
a lternatives to the  sta te  tim ber land n e a r Leask Lake. The s ta te  received 
Sealaska's confidential response on M ay 31,1991, and  CFC’s response as to 
a lternatives on Ju n e  26, 1991. Sealaska also reviewed and concurred in  the 
language developed for Section XIII of th is  document.

An environm ental assessm ent was completed by DNR on Ju n e  27,1991. The 
assessm ent revealed no significant environm ental contam ination or 
unauthorized activity on s ta te  or CFC land.

DNR in cooperation w ith CFC, and  KGB then  developed a Prelim inary 
Exchange Agreem ent (PEA). At the request of KGB, a  parcel of CFC land 
a t  Talbot Lake was added to th is PEA. The PEA executed by Director 
Gustafson on Ju ly  1, 1991 and  accompanied by the  le tte r  of in te n t and 
comments generated  from the in itia l review, were forwarded to agencies and 
in terested  parties on Ju ly  3, 1991. A copy of "Cape Fox Corporation Leask 
Lakes-W hite R iver Land Exchange Deer W inter H ab ita t Evaluation" was 
la te r  received, and circulated by DNR on Septem ber 6, 1991. The S ta te  of 
Alaska D epartm ent of F ish  and  Game (ADF&G) also reviewed the resource 
m atrix  and deer study. ADF&G an a  ANI personne* m et in  Anchorage to 
resolve data  differences. The table in  XVT.D. rep resen ts d a ta  created from 
th a t m eeting.

R equest for Proposals for a  T im ber Cruise of the s ta te ’s Leask Lake parcels, 
and  appraisal of all exchange parcels was jo intly  developed by DNR, CFC and 
KGB. The tim ber cruise contract was aw arded to K lukw an Forest Products. 
Don K arabeln ikoffofK arabeln ikoffand Associates was aw arded the contract 
to appraise both s ta te  and CFC properties. To help, Mr. KarabelnikofF 
retained  additional professional appraisal support from Calvin L. K err of 
K err and Associates (logging m ethods and  tim ber values), M ichael L. 
Robbins, and  C harles Horan.

An updated and rough sum m ary of resources by acreage together with 
Klukwan Forest Products, Inc. estim ates of tim ber rem aining on CFC 
exchange parcels was received and  forwarded to Alaska D epartm ent of Fish 
and Game’s K etchikan office on Septem ber 8, 1991. On Septem ber 10, a  
DNR representative m et w ith Tongass Conservation Society's (TCS) attorney  
Gregg Cook to discuss the exchange and  provide inform ation requested by 
TCS in earlier correspondence.

Results of the cruise of tim ber a t  Leask Lakes were received by DNR on 
Septem ber 20, 1991. The a rea  was la te r  modified to add the Leask Lake
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Right-of-Way and U nit 19 timber. An ex tract from Klukwan Forest Products, 
Inc. estim ates of Timber, and Kerr's estim ates of logging costs and tim ber 
values for both the sta te  and CFC lands can be viewed in  A ttachm ent - "F"to 
the original exchange report. These values have since been actfusted for 
additional Leask lands removed from the conveyance and lands placed in 
open space.

V II. P h y s i c a l  C h a r a c t e r i s t i c s

Physical characteristics of the land involved in  the  exchange, including the 
surface and  m ineral resources are addressed below. A m atrix  describing 
acreages of generalized land types in the  exchange can be found in 
A ttachm ent - "E" of the original report, a lthough the d a ta  shown for Talbot 
Lake is not reliable. The appraisal docum ent, no t a ttached  as a p a rt of th is 
document, also contains an  expanded analysis of social and  economic factors.

Available d a ta  indicates little or no commercial potential for m inerals or the 
extraction of rock, sand or gravel on s ta te  or CFC lands proposed for 
exchange, s ta te  lands involved are  now open to m ineral entry, bu t D ^ R  
intends to close to mining and m ineral en try  the  s ta te  lands involved in  the 
exchange.

CFC lands proposed for exchange contain an  estim ated  37,984 Mbf of tim ber, 
consisting of 29% spruce, 49% hemlock, and  22% cedar. Operable acres is 
estim ated a t  2,273 (16.7 Mbf/acre) acres or about 52% of the CFC land.

Original S ta te  lands proposed for exchange and cu tting  contain an  estim ated 
42,642 M bf of timber, consisting of 19.1% spruce, 75.9% hemlock, and 4.0% 
cedar. This was based on 1500 acres or 61% of the sta te  land. Additional 
portions of the  s ta te  lands "re tim bered bu.o will be conveyed subject to a 
restriction lim iting develOi n t activities. The acreage scheduled to be 
conveyed and am ount of tii_ r  scheduled to be cut has been adjusted 
downward for reasons coverea la te r in th is  docum ent. Actual cut will be 
reduced to approxim ately 40,000Mbf and approxim ately 1350 acres.

Please see A ttachm ent - "F" for the original detailed  sum m aries of tim ber by 
area, and  A ttachm ent - "D" for additional descriptive m aterial. Both 
references are  to attachm ents to the original report.

S tate  Lands:

L e a s k  L a k e : The sta te  land proposed for exchange a t  Leask Lakes consists 
of approxim ately 2,335 of 5,240 acres of unclassified s ta te  property. This
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sta te  land adjoins CFC's W hite R iver properties. The trac ts  consist 
essentially  of undisturbed m atu re  ("old growth") forest, prim arily  w estern 
hen lock, but w ith substan tia l am ounts o f spruce and cedar a t  specific 
locations. The te rra in  is generally rolling or broken. The lakes are  relatively 
small and are bordered w ith extensive meadows and m arshes. Leask Creek 
i3 approxim ately two miles long and runs through a narrow  draw . The area  
includes a  num ber of im portan t h ab ita t resources, w ith the aquatic  resources 
focusing on the lakes, the ir tribu taries, and Leask Creek which empties into 
Upper George In let t"  the east. Leask Lake is anadrom ous and  includes runs 
of stcelhcad trout, n d  coho, sockeye, and  pink salmon. W etlands are  
extensive and scattered throughout the area, comprising im portant 
hydrologic features adjacent to the  lakes and Leask Creek, as well as isolated 
palustrine types in upland forested areas.

The area possesses im portan t scenic values, and offers a range of recreational 
(fishing, viewing, and hunting) and  commercial forest opportunities. 
Although m ost of the area  m eets the preferred elevation criteria  for w intering 
deer, low snow interception capacity in  m ost of the commercially viable 
tim ber stands and  low coverages of preferred w inter forage species in closed 
canopy stands m ay lim it deer use in these areas during  m oderate to severe 
winters.

The proposed layout for the  tim ber cu t on the s ta te ’s Leask Lake land, has 
been modified to accom m idate CFC recom m endations on the deer study 
completed by Am erica N orth Inc., bu t does not address all aspects of the "old 
growth" issues. I t  does offer significant protection for fish stream s, some 
critical deer w in ter range, travel paths, and recreation resources.

A r c h a e o lo g y : DNR’s Division of P arks and Outdoor Recreation, Office of 
History and Archaeology was contacted and had no objection to the exchange. 
A lthough they indicated there  was evidence of pre-historic use w ithin the 
region, no known cultural sites were identified on the subject parcels.

CFC Lands;

The Cape fox Corporation land to be acquired by the  sta te , to tals 4,366 acres 
th a t are  described as five parcels. Thrue of the parcels ore contiguous tracts 
th a t encompass m uch of the W hite R iver drainage, the o ther two border Lake 
H arrie t H unt and  Talbot Lako. O f the  4,366 acres the  s ta te  is acquiring, 
approxim ately 1,000 acres ore clear-cut, 2,000 acres ore w etlands, and the 
rem aining 1,300 acres contain varying am ounts and  types of tim ber.

N o te : The Environm ental A ssessm ent section contains additional m aterial 
to supplem ent descriptions of CFC trac ts  outlined below.
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M a p  A r e a  - 1 ;  W h ite  R i v e r  V a lle y :  This area  consists of 2,283 acres occupying 
the eastern  portion of the valloy of the W hite River, from its  m outh a t  Upper 
George In le t some 4.5 miles southw esterly to the national forest boundary 
near Brown M ountain. This property also includes the existing CFC White 
River Road, and  approxim ately 250 acres of corporation land north  of the 
road. The property is a broad valley containing a low gradient, low velocity 
stream  having significant anadrom ous fish runs. A reas of previous tim ber 
harvest exist in the  southern parts  of th e  exchange area and  along 
approxim ately 70 % of both sides of the W hite River. Approxim ately 21% of 
the a rea  has been clear-cut. The rem ainder of the property  includes 
scattered stands of spruce, hemlock, and cedar. W etlands adjoin p a rts  of the 
W hitt River and  significant portions of the  a reas to the east of the stream  
throughout its length, and to the north of the stream  w ithin  three miles of 
its m outh a t  Upper George Inlet. W etland types cover approxim ately 65% of 
this area. These w etlands are predom inately of a  pa lustrine  type, but 
riverain  w etlands occupy significant portions of the valley and  provide 
hydrologic connections to White R;ver. A num ber of im portan t h a b ita t areas 
occur along the stream , including waterfowl, fur bearers , as well as coho, 
chum, king, and pink salmon. W hite River has runs of steelhead and cut­
th ro a t trou t and Dolly Varden. The a rea  contains a  log transfer site a t 
George In let and beaches which a re  m uch in  dem and in Ketchikan.

M a p  A r e a  - 2 ; L a k e  H a r r ie t  H u n t :  This parcel consists of approxim ately 640 
acres of land a t  and under Lake H arrie t H un t. This a re a  is accessed by a 
sta te- m aintained  two-lane road. The a rea  occupies the southern , eastern, 
and w estern  portions of the area  n ear Lake H arrie t H unt, and adjoins 
N ational Forest properties. The a rea  is generally  fla t to m oderately rolling. 
I t consists of a  m ix ture  of w etland areas, m ostly ad jacen t to the lake, and 
stands of hemlock, cedar, and spruce a t  the  w estern  and easte rn  boundaries 
of CFC’s properties. The wetland types which, non-exclusive of the lake, 
cover 70% of the a rea  include riverain, palustrine, and  lacustrine. They ore 
particu larly  extensive in  the southern  and southw estern  a reas of the parcel. 
Im portan t h ab ita t resources exist adjacent to the lake, associated w ith fur 
bearers and  waterfowl populations. S ta te  land  adjoins the  Lake H arrie t 
H un t a rea  im m ediately to the north, and  th is  area  has been proposed a t 
various tim es for a  s ta te  park. In addition, the  K etchikan Gateway Borough 
selected 600 acres of s ta te  land as po rt of its  m unicipal land  cnti lemen t; this 
parcel is situa ted  im m ediately w est of the  CFC holdings.

The area  proposed for exchange is predom inately level and  open m uskeg or 
non-commercial tim ber land. The a rea, including the lake, receive significant 
recreation use year round, including cross country  skiing, snow m achine use, 
ice skating , canoeing, boating, hiking, picnicking, swim m ing, cam ping and 
ATV use.



P ro p o s e d  E x c h a n g e  w ith  C a p e  F o x  C o rp o ra t io n

M a p  A r e a  - 3 ; T a lb o t  L a k e :  This a rea  consists of 120 acres around and under 
Talbot Lake and  is accessed from the by a single lane road and on the w est 
by the old W ard Creek Trail. About 48% of the a rea  is covered by open- 
growth commercial stands, the rem ainder is for the  m ost p a r t  composed of 
wetland types, w ith relatively flat or rolling land to the no rtheast and east 
to relatively steep land to the w est The lake is quite sm all, bu t does 
represen t some recreational opportunities, predom inately picnicking and 
hiking. KGB has purchased tim ber rights previously sold by CFC to 
Klukwan Forest Products, Incorporated.

M a p  A r e a  * 4; W h ite  R i v e r  S e c o n d -g r o w th :  This a rea  contains 650 acres, 
approxim ately 9% of which consists of w etland types. The land .s steep, 
undulating  or broken in the southeast portion, and steeply pitching southeast 
to the W hite River over the rem ainder. The a rea  comprises the  greater p a rt 
of the w estern slopes of W hite River Valley. About 67% of the a rea  has been 
clear-cut. L ittle  of the rem aining area represen ts im portan t hab itat. 
Protection of the W hite River road, including protection of the view shed after 
the slopes regenerate and continuity of m anagem ent are the  prim e in terests.

M a p  A r e a  • 5; W h ite  R i v e r  H i l ls id e :  This parcel consists of 673 acres of 
hillside and beaches located along the w est shore of U pper George Inlet, and 
south of Leask Lake. The area  is probably second only to Map Area-1 of the 
CFC properties in  total resource values. Only 20% of th is a rea  has been 
clear-cut. Thirty-two percent of the a rea  has recognized h a b ita t potential for 
deer or fu r bearers. The a rea  also includes several sm all islands near the 
m outh of W hite River.

V III . A p p r a i s e d  V a lu e s

The fair m arke t appraised value of the five CFC parcels, a fte r adjusting for 
17 acres of tim ber in  the northern  forty already owned by KGB, and rounding 
is $7,950,000. The three Leask Lake parcels, a fte r ad justm ents removing 110 
acres in  cruise u n its  7 and  19, changing an  additional 33 acres in  these units 
from cut to "open space", and reducing the am ount of road CFC will be 
responsible for constructing or upgrading by 10,500 feet, to 11.11 miles, were 
valued a fte r rounding a t  $7,950,000 (assum ing there  is no road fee associated 
w ith logging operations).

This was a complicated appraisal assignm ent for which the contract 
appraiser, K arabelnikoff and  Associates, used a complex sta tistical analy is 
to arrive a t  values. The appraisal assignm ent was complicated because of 
several factors including: 1) only the surface esta te  is being appraised; 2) 
m uch of the land supports commercially valuable tim ber; 3) the sta te  land to 
be transferred  to CFC th a t  is not designated for tim ber harvest is 
perm anently  reserved as "open space"; and  4) the proposed exchange requires 
the CFC to build roads suitable for public ise.
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The appra iser assum ed th a t the highest and  best use of the land is to log the 
tim ber and then  make the land available for a  wide range of recreational 
uses, including cabin sites and  lodge operations. The appraiser, therefore, 
determ ined the n e t value of a logging operation, and  then determ ined the 
residual value of the land a fte r logging. The value of the subsurface estate 
was then  deducted from the surface values. For the sta te  trac ts near Leask 
Lake, two significant deductions were m ade. F irst, residual land value was 
reduced due to the restriction th a t non-harvested a reas rem ain as perm anent 
open space, which adjusted the  residual value of these tracts to 10% of their 
m arke t value. In  essence, the  restrictions imposed on these parcels made 
them  of lim ited value to CFC. Second, the costs of the road upgrade ore 
deducted from the total appraised value of the s ta te  land and tim ber. The 
sum m ary  of values for each parcel is shown below.

C A P E  F O X  P A R C E L S

-1- -2 - -3- -4- -5-

Timber Value $2,700,000 $408,000 $1 0 2 ,0 0 0 $45,000 $2,141,000

Residual 
Lana Value +

$1,438,290 $650,080 $68,409 $165,100 $278,622

Subsurface
Adj.

$14,383 $6,501 $684 $1,651 $2,786

Final
Value =

$4,123,907 $1,051,579 $169,725 $208,449 $2,416,836

Total Originnl Value of Cape Fox Parcels: $7,970,496

Less 17 ac. of KGB timber (Talbot Lake) • 20,389

Total Adjusted Value of Cape Fox Parcels: = $7,950,107

Rounded: $7,950,000

L E A S K  L A K E  P A R C E L S

Original w/Road Fee Orig w/o Road Fee Adj w/o Road Fee

Timber Value $ 9,411,000 $ 9,828,042 $ 9,090,000

Residual Land 
Value •>

$ 1,775,224 $ 1,775,224

Subsurface Adj. $ 17,752 $ 17,752

Open Space Adj. $ 636,781 $ 636,781

Real Estate 
Value - a

$10,531,691 $10,948,733 $10,124,988

Extra Road Cost $ 2,529,000 $ 2,529.000 $ 2,171,045

Final Value $8,002,691 $ 8,419,733 $ 7,953,943 1

Rounded: $ 7,950,000 |
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Public review and comments have lead to changes in the specific 
configuration of the exchange, ultimately affecting final dollar values of the 
exchange. The appraiser organized the data to accommodate such 
adjustments. Adjustments have been made to compensate for less road 
upgrades, less cutting, and elimination of acreage to be conveyed to CFC. 
Existing data indicates the exchange as proposed in the Final Exchange 
Agreement to be of equal value.

DNR and an independent appraiser have thoroughly reviewed the draft 
appraisal and found the values to be generally correct. Much of the value of 
the appraised parcels are derived from timber and road construction values, 
which DNR finds acceptable. The residual land values were arrived at 
through the use of a complex statistical analysis. This analysis, while 
statistically valid, is not widely accepted in the appraisal community. Both 
the timber and land appraisals have been adjusted for modifications that 
result from the public review process. Final values have been incorporated 
in the Final Exchange Agreement.

DC. B en efits  a n d  D etrim en ts

There are social, economic, and environmental benefits and detriments 
(adverse impacts) that may be derived from the exchange.

The exchange would increase public opportunities for roadside recreation in 
the Ketchikan area by adding approximately 11.11 miles of road; an increase 
of about 25%. Over both the short and long term, the exchange would 
provide the opportunity for additional state ownership of important 
recreation and habitat resources. For the most part, negative aspects of the 
trade are confined to the community benefitted. Although it is possible that 
the roads desired could be built and/or upgraded by other means, it is 
doubtful given declining state revenues. The existing roads in their current 
condition or ownership would not provide the public legal or safe access to 
CFC lands. The state has retained the option so that if  the road upgrades 
are not accomplished, the amount of state lands committed to the exchange 
will be reduced accordingly. If the state did the upgrades the commitment 
of state lands could be reduced by about 274 acres.

Additional logging that results from the exchange will provide temporary 
jobs. Because of the nature of CFC, much of the logging proceeds are 
expected to recirculate within the community and positively affect the loca1 
economy. Acquisition by the state o f Areas 1 and 5 will offer opportunity for 
additional protection of the remaining timbered areas along the mouth of 
White River and adjacent hillside, protecting both important habitat and 
views from George Inlet. The exchange should remove obstacles to support 
for more permanent protection, such as a legislative designation, of the 
remaining Leask Lake land, and state lands acjacent to the Salt Chuck. 
After the exchange, the state will still own 2,905 acres around Leask Lakes 
and additional lands in and around the Salt Chuck.
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The appraiser assumed that the highest and best use of the land is to log the 
timber and then make the land available for a wide range of recreational 
uses, including cabin sites and lodge operations. The appraiser, therefore, 
determined the net value of a logging operation, and then determined the 
residual value of the land after logging. The value of the subsurface estate 
was then deducted from the surface values. For the state tracts noar Leask 
Lake, two significant deductions were made. First, residual land value was 
reduced duo to the restriction that non-harvested areas remain as permanent 
open space, which adjusted the residual value of these tracts to 10% of their 
market value. In essence, the restrictions imposed on these parcels made 
them of limited value to CFC. Second, the costs of the road upgrade are 
deducted from the total appraised value of the state land and timber. The 
summary of values for each parcel is shown below.

CAPE FOX PARCELS

-1. -2- -3- -4- -5-

Timber Value $2,700,000 $408,000 $102,000 $45,000 $2,141,000
Residual 
Land Value +

$1,438,290 $650,080 $68,409 $165,100 $278,622

Subsurface
Adj.

$14,383 $6,501 $684 $1,651 $2,786

Final
Value =

$4,123,907 $1,051,579 $169,725 $208,449 $2,416,836

Total Original Value of Cape Fox Parcels: $7,970,496
Less 17 ac. of KGB timber (Talbot Lake) - 20,389
Total Adjusted Value of Cape Fox Parcels: s $7,950,107
Rounded: $7,950,000

LEASK LAKE PARCELS

Original w/Road Fee Orig w/o Road Fee Adj w/o Road Fee

Timber Value $ 9,411,000 $ 9,828,042 $ 9,090,000
Residual Land 
Value +

$ 1,775,224 $ 1,775,224

Subsurface Adj. $ 17,752 $ 17,752
Open Spnce Adj. $ 636,781 $ 636,781
Real Estate 
Value =

$10,531,691 $10,948,733 $10,124,988

Extra Road Cost $ 2,529,000 $ 2,529,000 $ 2,171,045
Final Value $ 8,002,691 $ 8,419,733 $ 7,953,943 jj
Rounded: $ 7,950,000 |
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Some adverse affects or impacts can alBo be expected. "Old growth" forest 
land will be fragmented. The exchange would consolidate public ownership 
at White River, but at the same time fragment ownership near Leask Lake. 
Opening additional lands to public use, with or without adequate 
management, can have adverse impacts. The recreation and use of Leask 
Lake as a natural ecosystem would be altered, and the existing wilderness 
experience although not entirely lost would be reduced or further removed. 
Although work has been done to protect aesthetics in the Leask Lake area, 
it is expected that some of the clear cuts will be observable from the lake. 
Deer, and "interior forest" species, e.g. martin, although not expected to be 
lost, can be expected to decline. The significance of the impact of timber 
cutting on deer is expected to increase during moderate to severe winters 
(please see Attachment - "G" to the draft report and Section XVI.D. of this 
report). Numbers and resultant viewing opportunities could be affected by 
timber cutting and increased human access. The need for more intensive and 
costly wildlife and road management will likely increase as human use of the 
area intensifies. Hunting bag limits may have to be altered. Maintenance 
money for roads, bridges, and other service facilities will have to be provided. 
Without funding for maintenance (see Attachment - "I") estimated at $20,000- 
$30,000 per year, acquisition of CFC lands will not ensure that road access 
will be maintained. If the roads are not upgraded and maintained they will 
probably be closed. DNR does not have the funds needed to maintain the 
roads, and would more likely look to the Borough to provide those services.

X. A ltern a tiv es

AS 38.50.100 requires that, the director consider other alternatives to achieve 
the objectives of the proposed exchange in an effort to determine whether the 
proposed exchange will best serve the public interest. In making this 
determination, the director is required to consider, among other things, the 
advantages and disadvantages of acquiring the land or interest in land for 
the state by means of purchase, lease, selection or condemnation.

A. P u rch ase: This option would be acceptable to Cape Fox Corporation, but 
would cost the state almost $8,000,000 without upgrade of the White River 
road or construction of the road to Lersk Lake. If, however, another way to 
build public roads could be found, this alternative would provide many of the 
other exchange benefits with less impact on the Leask Lake area. Timber 
harvest would likely be much lighter. Ownership patterns would be 
consolidated without fragmentation of the Leask Lake parcel. Physical access 
comparable to that proposed by the exchange would require additional 
funding. Because of declining state budgets, a legislative appropriation for 
outright purchase is considered unlikoly. There is also a feeling that 
protection of the White River, Lake Harriot Hunt and other CFC land should
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involve some level of sacrifice by the community benefitted.

B. Lease: A lease of all CFC lands involved in the exchange, assuming 8% 
rental would cost the state approximately $640,000 per year, without 
addressing the necessary road upgrades. This option is not practical for 
many of the same reasons addressed in "A". Furthermore, under this option, 
the state would never acquire ownership of the CFC land.

C. Selection : This is not an option. The state cannot select lands either 
interim conveyed or patented to CFC. Selecting other federal land to 
exchange to CFC is also not an option. The state has used most of its 
National Forest Selection entitlement, and cannot select land from the 
National Forest for timber alone, which is the type of land Cape Fox is  
interested in (Please also refer to Section X, Subsection I);

D. C ondem nation: DNR’s authority to condemn land is limited to 
providing access to its resources, e.g. timber. Although the Department of 
Transportation and Public Facilities has broader powers and could possibly 
condemn the road corridor it has indicated no interest in owning or managing 
the White River road. DOT/PF could not condemn adjacent CFC lands which 
the community desires for public use. All condemnations require payment 
of "fair market value", and considering CFC’s willingness to sell, 
condemnation is unnecessary. Condemnation, even if  an available option, 
would still require the state to purchase the land, see A (Purchase) above.

E. T rade T im ber R igh ts on  S ta te  L ands Only: Trading only timber 
rights on state land at Leask Lake, appeared to be a solution more acceptable 
to parties both generally supportive and opposed to inclusion of Leask Lake 
lands in the exchange. Although this solution would diminish the value of 
the state lands exchanged, it would also prevent the fragmentation of 
ownership of the state’s Leask Lake parcel. However, there are significant 
problems with this approach. If the land remained in state ownership, CFC’s 
timber harvest would be subject to the Annual Allowable Cut requirements 
needed for the state to manage at a sustained yield harvest rate. This could 
make harvesting and the exchange uneconomical for CFC. Furthermore, 
other recent attempts by the state to separate timber from the other bundle 
of property rights has lead to litigation. This is not a practical alternative.

F. E xch an ge as P rop osed  in  th e  P re lim in ary  E xch an ge A greem en t  
(PEA): This proposal would achieve the objective of state ownership of the 
CFC land and resources but does not address road upgrades and thus would 
not provide assurance of timely physical access to the acquired lands. 
However it would reduce the state timber and lands scheduled for conveyance 
by about 30%.
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G. M od ified  L eask  Lake E xchan ge P roposal: This is the current 
proposal. DNR hab modified the exchange proposed in the PEA to: 1) 
require upgrade by CFC of both the existing White River Road and the 
proposed road to Leask Lake to recreation standards; 2) reduced the acreage 
and timber volume and adjusted the cutting pattern to better conform to 
CFC’s recommended modifications to the deer study, 3) added a provision 
to ensure that the road upgrades are provided before state timber or lands 
that fund the upgrades can be cut or title conveyed; 4) added a provision 
that would allow the state or its agent to accomplish the road upgrades and 
reduced the amount of state acreage committed to the exchange accordingly 
for doing so; and 5) added language to ensure that CFC rights to use the 
DEC permitted waste disposal site (#9113-BA012) and state tideland leases 
(#’s: 100898 and 105135) adjacent to the Log Transfer Facility at Upper 
George Inlet terminate consistent with the intent of the PEA as it  applies to 
the use of the LTF, and that disposal of waste on the DEC permit area is 
restricted to that generated from the long transfer facility. DNR also 
removed an additional 40 acres, and placed another 13.5 acres south of Leask 
Lake into Open Space to provide protection for additional viewshed.

H. N o A ction  Scenario: Until recently, and with few exceptions, "no 
action" has been the state’s position since 1977. In light of CFC and Borough 
(community) efforts, a decision to take no action would disappoint both the 
Borough and CFC, with possible serious economic consequences to CFC. It 
would put the community no closer to achieving goals indicated by KGB’s 
public survey, and may actually reduce support which appears to be building 
for legislative designation of the Salt Chuck at Upper George Inlet as a 
"Critical Habitat Area." Removal of Leask Lake from the exchange could also 
expose the area to consideration for inclusion in one or more outstanding 
settlements (such as the Mental Health Trust Lands) or selection by KGB 
should it receive additional entitlement. A no action scenario would most 
likely lead to additional cutting on CFC lands.

I. O ther A ccess  A lternatives: Several access alternatives have been 
considered. These include Forest Service proposals using either logging 
receipts and/or a combination of logging receipts and "hard money" for design 
and construction. DOT/PF has also contracted a study of possible 
transportation corridors for Revillagidedo Island (see Attachment • "0" of the 
original report for some of the alignments). This study may have been 
precipitated by a desire to intertie the Tyee and Swan Lake Hydro Projects.

Although DOT/PF may favor routes to the west and north of Lake Harriet 
Hunt, and these would be fine for accessing Leask Lake, neither provide 
desired roaded access to White River, and Upper George Inlet. DOT/PF 
proposal H&K (see Attachment • "0" of the original report) which for the 
most part parallels the KGB/CFC alignment, best achieves access to both of 
these areas.
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DOT/PFs proposal (see Attachment - "0" to the original report) which would 
connect Ketchikan to the Bradfield Canal near the Tyee Hydropower Project, 
carries a price tag of up to $150,000,000 or about $1,000,000 per mile. If 
funds were limited, and the KGB/CFC proposed roads were in place, 
attention could be focused on stretches of road beyond Leask Lake, 
eliminating the immediate need for construction of the first eleven miles from 
Ketchikan, and deleting or deferring the need for almost $11,000,000 
required to provide the Ketchikan connection from its intersection with the 
proposed Leask Lake recreation road.

Any road dissecting rather than skirting the Naha, a U.S. Forest Service 
LUD II area, could be expected to encounter opposition. Although the Forest 
Service alignment running north of Lake Harriet Hunt best accesses its 
lands, the KGB/CFC alignment proposed in Alternative "G" (see Map 1, 
attached to the Final Exchange Agreement) provides the best access to lands 
now in state ownership or proposed for state ownership, and could act as a 
recreation loop i f  a better road is later constructed using DOT/PF's interior 
alignment.

J . O ther E xch an ge  A lternatives: Exchanges are difficult even when they 
are strongly supported and clearly benefit the areas involved in the exchange. 
The small amount of non-trust land in Southeast Alaska in state ownership, 
coupled with the high demand for its lands, e.g. need for lands for University 
of Alaska and Mental Health settlements, etc., adds to the difficulty. 
Alternatives (see Attachment - "K" to the original decision) were explored by 
CFC and the Borough, and Leask Lake was determined to be the only 
suitable site, and more importantly the only site of further interest to CFC. 
Although an attempt was made to interest CFC in timber rights in the 
Thome Bay area, it  indicated that it was clearly not interested because the 
more valuable timber in the Thome Bay parcel has already been cut. KGB 
does own a stand of timber located at Whipple Creek estimated to contain 
approximately 15.3 million board feet. KGB, however, feels that there are 
problems which need to be addressed and is not willing to commit substantial 
amounts of this resource to an exchange at this time. It is likely that in 
addition to the problems that need to be worked out, that the Borough 
perceives these lands as not great enough to accommodate the primary 
objectives of the exchange but may be substantial enough to generate funds 
necessary to manage the lands ultimately acquired from the state exchange. 
This could be extremely important, given predictions again of diminished 
state revenue.
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XI. P u b lic  A ccess

Public access to all major water bodies and courses in the area are expected 
to be enhanced by the exchange. Roaded access to White River and Upper 
George Inlet, now possible only with the consent of CFC, would be controlled 
by the state or its assignee. A road to the vicinity of Leask Lake will also be 
added. One may expect vehicular access by the general public to be curtailed 
until the roads are actually upgraded, and curtailed and or restricted during 
periods of major construction and/or logging. The exchange, and upgrade of 
the roads will not only provide access closer to Leask Lake, but also to and 
along the shores of Upper George Inlet both north and south of the existing 
CFC log transfer facility.

Regardless of the roaded access, legal public access to all the parcels acquired 
by the state, including the White River Valley and Lake Harriet Hunt, will 
result from the exchange. Portions of Lake Harriet Hunt, now controlled by 
CFC, would pass to the state. Legal and physical access to Talbot Lake will 
also be provided.

XII. C lass ifica tion  an d  P la n n in g

The state's Leask Lake parcel is neither classified nor covered by a state area 
plan. However, neither is required by state statutes or regulations for an 
exchange. All areas covered by the proposed exchange are within the 
Ketchikan Gateway Borough and covered by its approved Comprehensiv j  and 
Alaska Coastal Zone Management plans. Future use of the land acquired by 
both the state and CFC, including the timber harvest on CFC land near 
Leask Lake, will be subject to the Coastal Management and comprehensive 
plans. The proposed exchange is consistent with these plans.

XIII. S u b su rface  (M ineral) R igh ts

The ownership of the r face and subsurface estate of the CFC parcels is 
split between * Jealaska Corporation respectively. AS 38.50.050 
prevents the u „ ,m separating the surface estate of land from the 
mineral rights um ess ftn finds that the separation of estate is necessitated by 
a prior separation of ownership (which exists in this situation) or that the 
conveyance or receipt of the surface or mineral estates, one without the other, 
is necessary to achieve a significant public purpose.

Acquiring lands in vicinity of White River and Lake Harriet H unt to provide 
greater opportunities for roaded recreation and acquisition of additional 
resource lands are objectives with significant public purpose that will not be 
attained without the exchange. Equal value land exchanges for subsurface 
resources ore difficult to accomplish due to the extreme problems of 
establishing subsurface values. Further, Seolaska is reluctant to reduce its
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land base which has much to do with their perception that the land is a 
heritage which should not be diminished. The problem and policy is evident 
even when dealing with small exchanges and sales. Although both the state, 
and Sealaska would prefer retaining the integrity o f the estates, the state 
does not feel that it would be practical in this case and that the split of the 
estates is necessary and justified to m eet objectives a with significant public 
purpose.

The state’s acquisition of the surface estate, overlying Sealaska’s subsurface 
estate, will not enhance or diminish any rights and interests of Sealaska as 
the subsurface owner. Sealaska shall have all rights of reasonable access, 
use and development of its subsurface. Sealaska’s exercise of its rights as 
subsurface owner shall include reasonable protection of the state’s surface 
estate and resources.

The potential for marketing and removal of large amounts of sand, j..-avel, 
rock and minerals is low, and that there are adequate ways to guide any 
removal to ensure reasonable protection of other surface resources.

XIV. T itle

The state received Tentative Approval to the Leask Lake lands March 14, 
1983. These lands were selected for community expansion and recreation 
under the National Forest Community Grant. CFC has patent to most of its 
lands and Interim conveyance to the remainder. Please see Attachment - "L" 
to the original report for a map indicating CFC status, and specific 
conveyance documents and title reports pertinent to both state and CFC 
properties.

XV. E n v iron m en ta l A ssessm en t

An environmental assessm ent of all potential exchange lands was completed 
by the SERO on June 25, and 26, 1991. No major environmental 
contaminations or unauthorized uses were discovered on either the state or 
CFC land.

XVI. Issu es

P r o p o s e d  E x c h a n g e  w i t h  C a p e  F o x  C o r p o r a t i o n

Primary issues are as follows:

A. Issue: Should the state commit land and "old growth" timber near Leask 
Lake to acquire one or more of the five parcels of CFC lands which includes 
some land where timber has been harvested?
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XI. P u b lic  A ccess

Public access to all major water bodies and courses in  the area are expected 
to be enhanced by the exchange. Roaded access to White River and Upper 
George Inlet, now possible only with the consent of CFC, would be controlled 
by the state or its assignee. A road to the vicinity of Leask Lake will also be 
added. One may expect vehicular access by the general public to be curtailed 
until the roads are actually upgraded, and curtailed and or restricted during 
periods of major construction and/or logging. The exchange, and upgrade of 
the roads will not only provide access closer to Leask Lake, but also to and 
along the shores of Upper George Inlet both north and south of the existing 
CFC log transfer facility.

Regardless of the roaded access, legal public access to all the parcels acquired 
by the state, including the White River Valley and Lake Harriet Hunt, will 
result from the exchange. Portions of Lake Harriet Hunt, now controlled by 
CFC, would pass to the state. Legal and physical access to Talbot Lake will 
also be provided.

XII. C lass ifica tion  a n d  P la n n in g

The state’s Leask Lake parcel is neither classified nor covered by a state area 
plan. However, neither is required by state statutes or regulations for an 
exchange. All areas covered by the proposed exchange are within the 
Ketchikan Gateway Borough and covered by its approved Comprehensive and 
Alaska Coastal Zone Management plans. Future use o f the land acquired by 
both the state and CFC, including the timber harvest on CFC land near 
Leask Lake, will be subject to the Coastal Management and comprehensive 
plans. The proposed exchange is consistent with these plans.

XIII. S u b ju rface  (M ineral) R igh ts

The ownership of the surface and subsurface estate o f the CFC parcels is 
split between CFC and Sealaska Corporation respectively. AS 38.50.050 
prevents the director from separating the surface estate of land from the 
mineral rights unless he finds that the separation of estate is necessitated by 
a prior separation of ownership (which exists in this situation) or that the 
conveyance or receipt of the surface or mineral estates, one without the other, 
is necessary to achieve a significant public purpose.

Acquiring lands in  vicinity of White River and Lake Harriet Hunt to provide 
greater opportunities for roaded recreation and acquisition of additional 
resource lands are objectives with significant public purpose that will not be 
attained without the exchange. Equal value land exchanges for subsurface 
resources are difficult to accomplish due to the extreme problems of 
establishing subsurface values. Further, Sealaska is reluctart to reduce its
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D iscussion: Although deer, interior species, and the quality of a more 
remote experience can be affected by this trade, the total benefits to 
Ketchikan and the state are considered to out weigh detriments. The state 
would gain access or control over almost twice as much surface estate, and 
although differently configured, almost as much timber as it would give up. 
About one-fourth (1,000 acres) of tho CFC lands have been harvested, the 
remainder includes valuable timber land and wetlands that support a variety 
of recreation, fish and wildlife resources. The cut-over land in time will be 
reforested, making it even more valuable.

B. Issue: Although the exchange will consolidate ownership and grant the 
state control of more acreage, it will also fragment ownership near Leask 
Lake.

D iscussion: Fragmentation of Leask Lake lands is considered one of the 
undesirable results of the exchange proposal. It is , however, off-set by 
consolidation into state ownership of the surface estate of the White River 
lands which are more accessible and useable to the public. Although there 
were ways to reduce the fragmentation on state lands, attem pts to minimize 
habitat impacts, with special attention to fish and deer were considered more 
important. From a habitat perspective, the fragmentation is preferred over 
conveyance of a larger contiguous block. A larger block would likely include 
valuable riparian areas.

C. Issue: In light of other possible alternatives for providing access to the 
Leask Lakes area, is it worth the estimated $2,500,000 to upgrade the roads 
now; particularly with no assurance from CFC that the upgrades will occur 
in the near future?

D iscussion: Considering continuing state budget shortages and the lack of 
any Forest Service plans to construct roads, this exchange is the most viable 
means of providing access to the Leask Lakes area and other recreation land. 
Although DNR would have preferred a condition requiring CFC to provide 
the roads immediately, it also understands that CFC’s actions are dependent 
on market forces. Although under tne agreement CFC has ten years to log 
and build the roads, CFC intends to market the timber as soon a practicable. 
CFC anticipates that roads should be constructed and available for access 
within three to five years. The state has retained the opportunity, to 
accomplish the upgrades and reduce the resources scheduled for conveyance 
to CFC accordingly. Although there are many other access proposals, there 
are none that can be depended on at this time, nor that could be expected to 
be designed and constructed in less that three to four years.
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There are also different places the proposed Leask Lake road could be 
terminated to reduce the amount and cost of road construction. Terminating 
the road four miles south of the state’s northern boundary, and east of Leask 
Lake would save about $720,000. This would translate into about 90 acres 
of state land, and 2,600,000 board feet of timber that would not have to be 
committed to the exchange. Terminating the road at this location would, 
however, require those desiring to access the Naha from a location east of 
Leask Lake to hike through several miles of interm ittent clear cuts.

Although timber types, volumes, and values vary greatly, the average acre 
cruised at Leask Lake contains approximately 29,000 board feet of timber 
valued at about $7900 per acre. The cost of road upgrade also varies by 
location but averages approximately $180,000 per mile.

D. Issue: The exchange will impact deer and interior species. Deer will 
more probably be affected during medium to severe winters.

D iscu ssion : ADF&G estimates as much as 71% greater mortality to deer 
during medium to severe winters on the Leask Lake exchange area, due to 
scheduled cutting associated with the exchange. CFC felt it was important 
to balance this loss against deer that would be protected on CFC lands by not 
cutting. The magnitude of losses is dependent on the scope of the area 
viewed.

The decline of deer populations is off-set by other benefits of the exchange. 
For example, logging on CFC land that could occur i f  not acquired by the 
state would also impact wildlife populations. The table below was 
constructed from data developed by CFC consultant ANI, and ADF&G.

DN R Sum m ary o f  R esu lts  o f  C om bined  ANI/ADF&G Im pacts 
A n alysis o n  D eer  P o p u la tio n s crea ted  b y  th e  E xchange:

Im pact A n a lysis-E xch an ge A reas Only;

Year A ssu m ption ______________ No. D eer  % Decrease

1992 Base (LL&CFC Exch. Land) 258 m
2030 No Add. Cut 239 7
2030 Log CFC Land Only 206 20
2030 Log LL Land Only 142 45
2030 Log Both CFC&LL 109 58
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Im pact A nalysis-A ll S ta te  Leegk Lake L and (gQOOac p lus) & A ll 
CFC E xch an ge  L and (4.000ac plus):1

Year Agcmmntion______________ No. D e er  ^ D ec re a se

1992 Base (All LL & CFC Exc.) 345 m

2030 No Add. Cut 326 6
2030 Log CFC Land Only 293 15
2030 Log LL Land Only 225 35
2030 Log Both LL&CFC 192 44

E. Issue: The survey of Ketchikan residents while indicating the need for 
additional roaded recreational opportunities, stresses even more the need to 
protect habitat.

D iscu ssion : KGB’s public survey is subject to interpretation. Habitat 
protection was rated the highest. Next with only a tenth of a point of 
separation came both increased recreational opportunities, and increased 
roaded recreational opportunities. The survey appeared to indicate a 
sensitivity to the environment, but also a desire for Increased recreational 
access. DNR has interpreted this survey as an uitLcation that the residents 
of Ketchikan are willing to accept some timber harvest to achieve more 
roaded access. The timber cutting layout at Leask Lake has been completed 
with a sensitivity to protection of prime fish habitat and recreation values.

The desire for additional roaded access is a statewide issue. The results of 
a survey by Dittman Research Corporation of Alaska conducted during the 
period August 7 through August 14,1991 of 528 Alaskans over the age of 18, 
in 51 Alaskan communities indicated that 59% supported to some degree 
expansion of Alaska’s road network.

F. Issue: Talbot Lake is an "add-on". It involves timber rights purchased 
by KGB from KFP and should not be considered. Are there other CFC 
parcels that should not be considered, to help reduce the impact on the lands 
near Leask Lake?

1 Estimates assuming moderate to severe winter. No adjustments for reduction in acreage (110 
acres) scheduled Tor conveyance to CFC or additional acreage placed in ’ open space’  (33 acres).
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D iscu ssion : Talbot Lake is an "add-on" recommended by the Borough due 
to its proximity to Ketchikan, the presence of the lake, access road, and trail 
system. The value of the timber already owned by KGB were removed from 
the appraisal value of the parcel. Although it  could be dropped from the 
exchange, it is valued under $160,000 and would do little in itself to alter 
impacts of the exchange. It could, however, reduce the potential cut from 
state land by about 500 Mbf or 18 acres.

G. Issue: Should the state trade for only the surface rights and not acquire 
Sealaska’s subsurface ownership.

D iscu ssion : Because the surface and subsurface ownership of the CFC land 
is already split, for the state to acquire the subsurface would require an 
additional exchange with Sealaska. There are no known subsurface 
resources on either the CFC/Sealaska land or the state land at Leask Lake. 
Appraising and exchanging subsurface land is difficult, and considering low 
subsurface values and Sealaska’s lack of interest in an exchange, DNR has 
concluded the exchange should proceed for surface estates only. For further 
discussion of this issue, please refer to Section XIII - Subsurface (mineral) 
Rights in this report.

H. Issue: Should the Leask Lakes area be designated a state park and the 
Salt Chuck a State Critical Habitat Area.

D iscu ssion : Previous statewide planning for state parks has not identified 
Leask Lakes as a priority for legislative designation as a state park. The 
exchange does not include the most valuable recreation or habitat land 
immediately adjacent to either the lakes or the Salt Church. In fact, less 
than half (2,335 acres or 44%) of the state’s 5,240 acre Leask Lakes tract is 
proposed for transfer to CFC. The remaining land has been recommended by 
the Ketchikan Area State Parks Advisory Board for legislative designation 
for recreation use. The exchange would not preclude such designations.

I. Issue: Should the state trade the Leask Lake land, which is used for 
wilderness recreation, to acquire road accessible recreation.

D iscu ssion : Much of the opposition to the exchange is based on the desire 
to protect the "wilderness" recreation values of the Leask Lakes area, while 
much of the support is from those who dosire road accessible recreation. It 
is clear that what Ketchikan lacks, and many residents desire, is more road 
accessible recreation. The CFC parcels the state is acquiring, include the 
Whito River - a relatively slow-flowing river that provides opportunities for 
sport fishing, two road accessible lakes including Lake Harriet Hunt, beaches
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along and road access to Upper George Inlet, and other road accessible public 
lands. The road to the Leask Lakes area will also provide more convenient 
access to Leask Lakes. There is also significant acreage set aside for roadless 
and wilderness recreation near Ketchikan, including the Naha drainage and 
over 2 million acres in Misty Fiords National Monument. The exchange and 
resultant timber harvest on land CFC acquires will negatively impact the 
wilderness recreation values of Leask Lakes. However, there are ample (and 
better) areas for this recreation.

The benefits of the exchange in terms of increased roaded recreation will 
occur to many more people. In balance, the exchange increases the public's 
recreation opportunities.

J . Issues: Should the state enter into an exchange that gives CFC more 
timber land to cut?

D iscu ssion : Land exchanges only succeed when all the parties to the 
exchange receive benefits. A primary benefit to CFC is more timbered land 
to harvest in order to generate revenue. Benefits to the state are road 
accessible land for recreation and other uses close to Ketchikan.

K. Issu es: Should the exchange proceed without an approved land
appraisal?

D iscu ssion : DNR has thoroughly reviewed the appraisal and finds the 
values generated by the appraisals to be generally correct. Much of the value 
of the appraised parcels are derived from timber and road construction cost 
appraisals, which DNR finds acceptable. At issue are the residual land 
values (see Section VIII - Appraised Values in this report). These values 
were arrived at through use of complex statistical analysis, which while 
statistically valid, are not widely accepted in the appraisal community.

DNR has chosen to proceed with the exchange despite the lack of a final 
appraisal for several reasons:

1. The values arrived at seem correct.

2. The same process was applied to both the CFC land and the state 
parcels, the same comparable properties were used to set the values.

3. If the exchange is not approved by the current legislative session, 
the exchange may never occur, and a revised appraisal cannot bo 
completed in time for consideration by the current legislature. If 
the exchange does not occur this year, CFC may harvest additional 
timber in the land it proposes to trade to tho state, or may lease or 
sell some of this land.
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4. The legislature can approve an exchange which does not have an  
appraisal approved by DNR.

L. Issue: Several public commentors suggest that DNR is by-passing the 
legislative appropriation process and state procurement code by trading CFC 
land in (partial) exchange for CFC’s road-building.

D iscu ssion : Alaska Statutes 38.50.020 allows DNR to enter into exchanges 
that include "other considerations" besides land or cash. State procurement 
codes and legislative appropriations deal with how the state spends money.

M. Issue: Will the exchange result in visual impacts?

D iscu ssion : The timber harvest that results from the exchange will
negatively impact views looking south and east from Leask Lakes and 
northwest from upper George Inlet. Leask Lakes have a fairly boggy 
shoreline and there is no recreation development or maintained trail to the 
lakeshore, hence, the recreation use of the lakes is  limited. In response to 
public concerns, 40 acres close to Leask Lakes were removed from the final 
exchange proposal and an additional 13 acres was placed in Open Space to 
protect wildlife and visual resources. An additional 70 acres was removed 
and 20 acres placed in Open Space in Cruise Unit 19 to protect deer habitat. 
If the exchange does not occur, CFC is likely to harvest additional timber 
visible from Upper George Inlet.

XVII. SUMMARY OF PUBLIC COMMENTS

The report on the proposed exchange was released on February 10, 1992. 
Public hearings were held in Saxman (March 11), Ketchikan (March 11) and 
Juneau (March 12). The public comment period closed on March 26 ,46  days 
after the exchange report was released.

The exchange report was a 20-page document, with 16 attachments. The 
report and attachments (over 250 pages) were mailed to 42 individuals, 
agencies or special interest groups, all members of the Alaska Legislature, 
the Ketchikan Gateway Borough, and others. A public notice describing the 
exchange and the public hearings was published in the Ketchikan Daily 
News, Juneau Empire, Fairbanks News Miner, and Anchorage Times.

A total of 137 individuals signed-in at the three public hearings (30 in 
Saxman, 93 in Ketchikan, and 14 in Juneau). Eighty-six (86) persons 
testified at the hearings. Fifty-five (66) letters or notes, one petition with 109 
signatures were received by March 26, 1992, was submitted and one 
questionnaire signed by 45 people. Most individuals who commented (270
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out of 287)2 are residents of the Ketchikan Gateway Borough (based on 
mailing addresses).

Nearly all persons who commented on the exchange voiced either support or 
opposition to the exchange. Many voiced reasons for their position, and only 
a few provided specific suggestions on how to modify the prepared exchange.

A total of forty-four (44) persons testified at the hearings in support of the 
exchange. Eighteen (18) notes or letters were received in support of the 
exchange. The Ketchikan Gateway Borough submitted testimony in support 
of the exchange. The Borough, as well as the cities of Ketchikan and Saxman 
are previously on record in support of the exchange. The Ketchikan Chamber 
of Commerce and Ketchikan Community Liaison Committee support the 
exchange. Sealaska Corporation, Kootznoowoo, Inc., Goldbelt, Inc., Cape Fox 
Corporation, the Ketchikan Indian Corporation and Alaska Native 
Brotherhood all expressed support for the exchange. Timber interests that 
commented in support of the exchange were Fox River Timber Company, 
Sealaska Timber Corp., Klukwan Forest Products and the Alaska Forest 
Association.

The following are reasons stated by supporters of the exchange:

A. Increased road-accessible recreation.
B. It will provide jobs and other economic benefits to Ketchikan, 

including jobs from timber harvest.
C. The original area available for selection by Cape Fox Corporation 

(CFC) under the Alaska Native Claims Settlement Act were 
inappropriate, the exchange will correct this and provide better 
ownership patterns.

D. The exchange provides long-term benefits and is in the state’s 
interest.

E. Development (roads, timber harvest, recreation) will result from the 
exchange.

F. The exchange may make additional land available for development.
G. The exchange can be accomplished (CFC, the state, the borough, 

and Sealaska were all in agreement).
H. There is already enough wilderness. What’s needed is more road- 

accessible recreation.
I. Elderly need recreation and cannot back-pack and hike.
J. The exchange benefits me (the commentor).
K. If the exchange fails, the land (and timber) near Leask Lakes will

be transferred to the Mental Health Trust and cut anyway.

1 A total of 287 individuals either testified at hearings, wrote letters, or signed the petition, 
excluding duplicates (9 people testified at the hearings and also wrote a letter or signed a petition).
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L. Familios need a place to go to picnic and recreate that is a short 
drive from Ketchikan and not too difficult to reach.

M. Leask Lakes is beautiful and the exchange and related road 
construction will provide access to the area.

N. The open areas, including clear-cuts, provide good berry picking.
0 .  The logged areas make wildlife viewing and hunting easier.
P. Prefer to recreate along the White River than a muddy lake.
Q. The exchange provides additional land for recreation and resource 

development.
R. Benefits of the exchange outweigh detriments.
S. Sets a good pattern for other equal value exchanges.
T. Man needs to be able to use resources.
U. Provides better management of important resources.
V. White River has good fishing and wildlife viewing.
W. The beach near the mouth of White River is a unique resource that

the state will acquire through the exchange.

A total of 42 persons testified at the hearings in opposition to the exchange. 
Thirty-six (36) letters or notes were received in opposition to the exchange. 
Organizations that responded in opposition to the exchange were the Tongass 
Conservation Society, the Tongass Sportfishing Association, Sierra Club Legal 
Defense Fund, the Alaska Environmental Lobby, the Northern Alaska 
Environmental Center, and the Southern Alaska Conservation Council 
(SEACC). A "questionnaire was submitted with 45 signatures, forty-two (42) 
indicating their opposition to the trade and 3 showing they support the 
exchange.

The following are reasons or concerns expressed by those who opposed the 
exchange (and resultant timber harvest):

A. The exchange will negatively effect views from Leask Lakes and 
Upper George Inlet.

B. The exchange is bad public policy.
C. The state should not exchange timbered land for clear-cut land.
D. Access will not be available in winter.

E. Wildlife habitat and species (particularly deer) will suffer.
F. Land ownership around Leask Lakes will be fragmented.
G. The state should not try to prop-up a shaky corporation (CFC).
H. Does not want to see more logging, timber activity.
I. The state should not trade without acquiring the subsurface.
J. Keep Leask Lake a high quality recreation area.
K. The exchange will affect hunting.
L. There is no public benefit or overriding public interest in the 

exchange.
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M. Timber harvest of CFC land will be exported without primary 
manufacturing, therefore the economic benefits will be less than 
predicted.

N. Leask Lake should be designated a State Park or Critical Habitat 
Area.

0 .  Leask Lakes timber is old growth, the state should protect old 
growth.

P. The exchange cannot be evaluated because the appraisal is not 
complete. The draft appraisal failed to consider habitat and 
recreation values, under-valued some CFC land, and used incorrect 
discounting factors.

Q. DNR is by-passing the legislative appropriation process and state 
procurement code by giving CFC land and timber in [partiall 
exchange for CFC building roads. The state is financing a capital 
project (road-building) without competitive bids.

R. Pristine land at Leask Lake provide better recreation experience.
S. Leask Lake as a state park, in its pristine condition, would provide 

long-term economic development through tourism. One person cited 
the impact Chilkat Eagle Preserve has had in Haines as an 
example.

T. The Leask Lake area resources are superior to White River’s 
resources even before White River area timber was cut.

U. The White River area does not provide quality recreation.
V. The exchange is not equal value.
W. The timing of construction, quality and maintenance of roads is 

uncertain.
X. The proposed exchange has too much uncertainty (primarily road 

improvements and maintenance).
Y. Pristine recreation makes more economic sense.
Z. The exchange would set a bad precedent - by the state acquiring 

clear-cut land and giving a Native Corporation more timber to cut. 
It encourages corporations to manage land for short-term gain and 
not for sustained yield.

AA. Proper exchange procedures were not followed because there is no 
approved appraisal and the legal (newspaper) notice did not include 
maps.

BB. DNR did not adequately evaluate Leask Lake resources and other 
options.

CC. There are alternate ways of providing road-accessible recreation 
through U.S. Forest Service road building.

DD. The community is split regarding the exchange - public support is 
at best tepid.

EE. Regarding the Community Survey conducted for the Borough, 
"considering wildlife and fisheries habitat impacts" was by a wide 
margin the most important value.
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FF. The impacts of the trade on wildlife other than deer have not been 
investigated.

GG. The proposal may be inconsistent with the important upland habitat 
standard of the Alaskan Coastal Management Program due to 
impacts on deer. The exchange violates the sustained yield 
requirement of the Alaskan Constitution. DNR may be required to 
go through an area land-use planning process before trading land. 

HH. Enforcing logging and other restrictions on land conveyed to CFC 
may be problematical.

The Ketchikan Area State Parks Advisory Board (SPAB) and several 
individuals were neutral on the exchange. The SPAB passed a resolution 
stating that i f  the exchange is pursued, the remainder of the Leask Lake land 
should be designated by the Legislature for recreational purposes. The SPAB 
also passed a resolution stating that if  the exchange fails, the entire Leask 
Lake area should be legislatively designated as a State Park.

For the department’s response to these comments, please refer to the revised 
Issues discussion, Section XVI in the exchange report.

XVIII. S u g g ested  A d d itio n  to  C om m ission er’s  D ecision :

The department conducted a 46-day public review of the proposed exchange. 
Public hearings were held in Saxman, Ketchikan and Juneau. A total of 137 
individuals signed-in to these meetings, w ith testimony split between those 
in support (44) and those opposed (42) to the exchange. Fifty-five (55) letters 
or notes were received, w ith 36 opposed and 18 in favor. A petition signed 
by 109 persons was submitted in support o f the exchange. A "questionnaire" 
with 45 signatures was submitted, with forty-two (42) indicating opposition 
and 3 showing support for the exchange. Very few specific suggestions were 
made to modify the exchange, m ost only expressed their reasons for support 
or opposition to the proposal.

While the numbers of people testifying on the exchange were divided, those 
in favor of the trade include the Ketchikan Gateway Borough, the Ketchikan 
Chamber of Commerce, several Native corporations and timber interests. 
Those opposed included several environmental organizations.

My decision to proceed with this exchange is based not only on this public 
testimony, but also taking into consideration the extensive public discussion 
conducted by the Ketchikan Gateway Borough that resulted in this exchange 
proposal. After hours of public hearingB, the Borough Assembly and 
Planning Commissioner endorsed this proposal. Both the City Councils of 
Ketchikan and Saxman are on record in support of this exchange.
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Several modifications have been made to the exchange agreement in response 
to specific suggestions made in the public review process. The acreage of 
land to be conveyed to CFC has been reduced to 2335 (approximate) by 
retaining 110 acres in Parcel B of the proposed exchange land, 40 acres of 
which is land close to Leask Lake. An additional 33 acres has been altered 
from cut to open space. This deletion is to be lessen visual and wildlife 
impacts. An additional 70 acres was deleted and 20 acres redesignated as 
open space to provide added protection to deer in Parcel B. The final 
exchange agreement more clearly addresses the road building requirements, 
specifically the agreement will specify land which will not be conveyed to 
CFC until road construction is well underway.

I am submitting this exchange for legislative approval without a final, 
approved land appraisal. The appraisal for this exchange was prepared 
under contract to the Ketchikan Gateway Borough. The appraisal 
assignment was complex to begin with because 1) much of the land supports 
commercial timber; 2) surface and subsurface ownership are split; 3) the state 
land transferred to Cape Fox Corporation that is not designated for timber 
harvest is permanently reserved as "open space", and; 4) the proposed 
exchange requires CFC to build roads for public use. The appraisal firm used 
a complex statistical analysis to arrive at the values, and DNR continues to 
have concerns over some aspects of the appraisal methodology.

I have chosen to proceed without approving the appraisal for several reasons:

1. The values arrived at seem correct, this is after extensive review by 
DNR’s appraisers and independent appraisers hired to review the 
report.

2. The same appraisal process was applied to the CFC and state land.

3. The majority of the appraised values come from commercial timber
or road building costs which DNR has approved and we are not at 
issue with the appraisal - at issue is the residual land value.

4. The exchange cannot wait for another legislative session. It has 
taken over a year to reach the final exchange agreement, to delay 
another year would require that CFC forego another year’s 
opportunity to raise any revenue from the land it is willing to trade
to the state. By next legislative session, CFC may harvest
additional timber on land it agreed to trade to the state, or may sell 
or lease some of this land.

5. The legislature can approve an exchange that does not have an 
appraisal approved by DNR, provided they believe it is in the public 
interest. This exchange is clearly in the public interest.
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I find the Final Exchange Agreement 1 l proposed, and attached hereto to be in the 
state’s interest, and that the exchange as proposed should be advanced for submission 
to the Legislature for approval.

It is further my finding that the split of surface and subsurface estates is necessary 
and justified because of a prior separation of estates as a result of ANCSA, and to 
achieve the objectives of the exchange and signific; it  public benefits.

The Final Exchange Agreement and this report will be the Department’s final 
administrative documents for the exchange. An appeal to the final exchange 
agreement, and report of exchange executed by the Commissioner of DNR must be 
made to Superior Court of the State of Alaska.

E xecu ted  th is 1992.

H arold  H einze, C om m ission er  
D ep artm en t o f  N atu ra l R esou rces

A ttachm ents: Final Exchange Agreement with attachments
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F I N A L  E X C H A N G E  A G R E E M E N T  
B E T W E E N  T H E  S T A T E  O F  A L A S K A  

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S  
A N D  C A P E  F O X  C O R P O R A T I O N

A D L  1 0 5 5 6 5

THIS AGREEMENT is entered into on th is  day of April, 1992 by and between the
State of Alaska, Department of Natural Resources, hereafter referred to as the S ta te , 
whose address of record is Suite 400, 400 Willoughby Avenue, Juneau, Alaska 99801, 
Cape Fox Corporation, hereafter referred to as CFC, whose address of record is P.O. 
Box 8558, Ketchikan, Alaska 99901, and the Ketchikan Gateway Borough, hereafter 
referred to as KGB, whose address of record is 344 Front Street, Ketchikan, Alaska 
99901. Nothing in this Agreement obligates KGB to anything it  was not obligated 
to under the preliminary agreement.

I. RECITALS:

A  Cape Fox Corporation (CFC) owns certain lands through the Alaska 
Native Claims Settlement Act (ANCSCA) within the Ketchikan Gateway 
F,orough (KGB) that have been recognized as having important community 
values related to access, habitat, recreation, and economic opportunity. Prior 
to CFC ownership, the lands in question were significant recreational resources 
for the community of Ketchikan;

B. The State of Alaska selected approximately 5,000 acres in the Leask 
Lake area from the national forest to accommodate community growth and 
recreation needs. Some of this area is the same area as proposed for 
conveyance to CFC in this agreement;

C. The Ketchikan Gateway Borough, the local unit of government affected 
by this exchange, believes that the resultant direct and indirect benefits of the 
land exchange, including economic, recreation, habitat, environmental and 
transportation benefits represent a unique and significant community benefit;

D. The State of Alaska 1 as provided notice pursuant to AS 38.50.110 and 
AS 38.05.945, and has conducted public hearings regarding the worth and 
reasonability of the proposed land exchange consistent with the requirements 
of AS 38.50.120;

E. A timber cruise of State of Alaska and CFC properties determined the 
inventory of timber, and an appraisal of the CFC and State properties occurred 
under the direction of the Ketchikan Gateway Borough to determine the value 
of the aforementioned properties consistent with the requirements of 11 AAC 
67.240;



F. By reason of the foregoing, and in accordance with 11 AAC 67.260, the 
Commissioner of the Department of Natural Resources of the State of Alaf.ka 
has determined that it is in the public interest, to enter into this Final 
Exchange Agreement;

G. The State’s authority for entering into this agreement is found in AS 
38.50 and 11 AAC 67.200-.280. AS 38.50.020 requires this agreement to have 
legislative approval before it takes affect.

H. Under the agreement, the State will: 1) acquire the surface estate of 
4,366 acres of CFC land within the White River, Lake Harriet Hunt and Talbot 
Lake areas; 2) have CFC construct and or upgrade to recreation standards 
approximately 11.11 miles of road in the White River and Leask Lake areas; 
3) retain right-of- ways for future access and use of existing roads, including 
a through corridor on the lands it conveys at Leask Lake, and 4) restrict 
development on a portion of the lands scheduled to conveyance to CFC.

I. In the exchange, CFC will acquire the surface estate on approximately 
2335 acres of State land in the Leask Lake area; an amount considered equal 
in value to the CFC land and other rights and considerations that may be 
included in this exchange. Under the agreement, CFC would also retain the 
right to access its lands in the White River and Leask Lake areas.

J . The final configuration and details of this exchange have been 
determined as a result of the appraisal and negotiation processes between the 
State and CFC, following public and agency review.

AGREEMENT: All parties to the exchange agree:

A  L ands an d  In terest to  be C on veyed  an d  R etained:

1. CFC:

a. CFC will convey to the State the surface estates orly of 
parcels 1-5 as described in Attachment A and as shown on Map
1. The surface estates shall be as defined by the Alaska Native 
Claims Settlem ent Act and court decisions construing that Act.
The conveyance of CFC land to the State will also be subject to 
the following:

The right of CFC to use the existing White River LTF and 
mainline White River road from its junction with the 
proposed mainline Leask Lakes road to the LTF for the 
period of time necessary to complete timber harvest of the 
area in the Leask Lake parcels proposed for exchange, net 
to exceed ten (10) years from the date of Legislative 
approval o f the exchange. This right shall be limited to 
those uses associated with timber harvest and timber 
transport from CFC lands in these areas;



The right of access to its lands over the White River road 
beginning at F.H. 39 and ending at the junction with the 
proposed Leask Lakes road, and the Leask Lake ROW to 
and through the exchange area, in perpetuity or until 
replaced with a public ROW;

b. CFC will also convey to the State a 60 foot general access 
ROW for use by the State and or public of the Talbot Lake road, 
beginning at its junction with F.H. 39 and ending at the boundary 
of the proposed exchange area.

2. State:

The State will convey to CFC the surface estates only to parcels A-C as 
described on Attachment B and as shown on Map 1. The State is to 
convey only the land, excluding in addition to the mineral estate, all 
rights to sand, gravel, and rock. The conveyance of the State land to 
CFC shall also be subject to the following:

Reservation by the State of all rights in those areas 
between "Timber Harvest Areas" and "Boundary of 
Exchange Areas", as depicted in Map 1 as "Open Space", 
except for the owner’s right of entry and movement (walk 
across or hunt), and to clear, construct and use and 
maintain mainline and spur roads, temporary staging and 
storage areas, and borrow pits and debris waste sites 
associated with access to and timber development of the 
CFC Leask Lake parcels. The owner of the open space 
may not cut trees, make improvements or clear the land 
except as indicated above, or construct any buildings on 
areas subject to this reservation;

Reservation by the State of a general access/road ROW 
corridor 300 feet in width to provide for a "through road 
and u tility " corridor;

Reservation by the State of a general access/road ROW 100 
in width for public use on the mainline logging road that 
CFC will construct (shown on Map 1) as well as the 
remaining 10,500 feet which will not be upgraded from the 
area just south of Parcel A to the northern boundary of 
Parcel A;

Easements 100 feet wide between each section of land owned by 
the State, as established by AS 19.10.010, except that the State 
shall cooperate with CFC toward the removal of such rights-of- 
ways from these parcels in the survey and platting process 
necessary to convey these lands to CFC ahould CFC so choose.



The State shall not, nor is there anything in this agreement that 
shall be construed as to obligate the State, to convey title to 
Parcel A to CFC until CFC has performed adequate work on 
required White River and Leask Lake road upgrades. The State 
shall, after receiving proof that the following work has been 
completed, convey to CFC title to this parcel, subject to CFC 
having to first furnish the State a bond for not less than 100% of 
the estimated remaining work, to ensure that the work is 
completed. CFC may demand and receive immediate title (within 
30 days of notice of satisfaction to the State’s office of record) 
after completing: 1) completion of the road bed (widening and 
realignment), ditches, bridge installation, and any culvert 
installation which is not expected to be otherwise damaged by 
logging operations, and 2) installation and grading of the surface 
material from the Lake Harriet Hunt intersection of the White 
River Road to the intersection of the White River Road with the 
Leask Lake Road.

B. Subsurface In terest and  R eta in ed  S ea la sk a  R ights:

The ownership of the surface and subsurface estate of the CFC parcels 
is split between CFC and Sealaska Corporation The state’s acquisition 
of the surface estate, overlying Sealaska's subsurface estate, will not 
enhance or diminish any rights and interests of Sealaska as the 
subsurface owner. Sealaska shall have all rights of reasonable access, 
use and development of its subsurface. Sealaska’s exercise of its rights 
os subsurface owner shall include reasonable protection of the state's 
surface estate and resources. Rock and gravel used for road 
construction from these lands will have to be purchased from Sealaska.

C. O ther R eq u ired  P erform ance, S o le ly  a CFC R esp o n sib ility  (R oad
C on struction / U p grades, L ogging  P ractices), P en a ltie s  for L ack  o f
P erform ance b y  CFC:

1. O ther R eq u ired  P erform ance, S o le ly  a CFC
R esp on sib ility ;

a. R oad C onstruction /U pgrades: CFC agrees to construct or
upgrade at its cost approximately 11.11 miles of White River and Leask 
Lake roads, the general alignment being depicted on Map 1.

Road construction and upgrades shall be completed as soon as 
practicable, and not later than 10 years from the date the 
exchange is approved by the Legislature. Construction and 
upgrades shall m eet or exceed standards outlined in Attachment 
C, unless otherwise waived in writing by the State. Reasonable 
concessions will be allowed for cut slopes involving good rock.
The six inches of graded rock required for surfacing shall be 
screened to 2 inches, minus.



CFC agrees to widen and improve the surface on approximately 
one half mile of the White River road within one year of approval 
of this agreement by the legislature.

CFC further agrees to make the widening of the first three miles 
of the White River Road and establishment of the full width base 
road one of its first priorities. It is understood, however, that the 
placement of culverts, and final surfacing shall be delayed where 
logging trucks may be expected to damage the same.

b. C on stru ction  o f  P ark in g  A reas: CFC further agrees to 
construct at least two parking areas at points south of Leask 
Lakes mutually agreeable to the State and CFC, the parking 
areas to be located on State land and to be constructed with State 
furnished rock; the mining and processing to be done by CFC. 
Each parking area shall be designed and constructed to 
accommodate 10 full size and 5 mid-size passenger vehicles.

CFC will provide parking in the area of the LTF for five to six 
vehicles. This parking shall not be farther than 1,000 feet from 
the shores of Upper George Inlet.

c. Id en tifica tio n  o f  S ite s  to B e n e fic ia lly  W aste M aterial: 
CFC further agrees to work with the state during road 
construction to identify areas and to ensure that waste rock and 
other material is wasted in a manner which will best benefit the 
state by providing additional turnouts or parking areas, one area 
of interest being at the intersection of the CFC logging spurs into 
the Southern portion of CFC Area 1 and the White River Road.

d. L ogg in g  P ra ctices  (A pplication  o f  "New F orestry  
T echniques" for Logging: CFC agrees to use "New Forestry 
Techniques" in the harvesting of timber on the Leask Lake 
parcels, to the extent that it is feasible and prudent.

2. P en a ltie s  for F a ilu re  to Perform : Failure of CFC to
perform the necessary upgrades in a timely manner, shall 
constitute a breach, and unless corrected within 60 days prior 
notice by the State to CFC’s address of record, shall result in a 
forfeiture of the remaining unconveyed lands to the State. If all 
lands have been conveyed, the State shall retain that portion of 
the CFC bond required to ensure that the project can be 
completed.

D. S ta te  P rotection : The State, as provided for in Section II.A.2. of this 
Agreement shall retain title and or require bonding to ensure lhat the required 
rood construction is completed by CFC.



E. S ta te  R eserv a tio n  o f  R igh t to C on stru ct a n d  Adjust: The State 
reserves the right, with 60 days constructive notice to CFC, to accomplish, or 
otherwise have accomplished a portion or all of the road upgrades itself, 
providing that it does not otherwise interfere with a CFC Contract which is in  
force to accomplish the same in a reasonable time (one year). Should the State 
exercise this option, it shall have the right to reduce proportionally the amount 
of land and resources scheduled for conveyance to CFC accordingly. The basis 
for any adjustment shall be the existing appraisal. Unless otherwise 
mutually agreed to, adjustments will come from Parcel A, from north to south.

F. M ain ten ance o f  Roadb* an d  LTF: CFC shall be responsible only 
during periods of use for maintenance of those sections of road and areas used 
by it or its agents during their logging operations.

G. U se an d  C losure o f  R oads: CFC will be allowed by the State to close 
portions of the road and LTF to public use during road construction and or 
logging. An attempt will be made to minimize such closures.

H. C on veyan ce In stru m en ts, T itle  D ocu m en ts , a n d  E ncum brances:

1. C on veyan ce In stru m en ts, T itle  D ocum ents: The State
will transfer its land and interest in  land to CFC through a quit 
claim deed or State patent. The State obtained its lands that are 
part of this Agreement through the Alaska Statehood Act. The 
State has Tentative Approval to its lands.

CFC will transfer its land and interest in land to the State 
through a warranty deed. The CFC secured its land and interest 
in land from the Federal Government under the Alaska Native 
Claim Settlement Act through patent and interim conveyance.

The State and CFC agree to provide a current title or litigation 
report on their properties prior to the conveyance of land or 
interest in land.

Should there be any CFC or State lands not yet patented by the 
Bureau of Land Management, the State and /or CFC agree to 
provide the other party a confirmatory patent or deed as may 
otherwise be required in this agreement to any land or interest 
in land that have been conveyed as a result of their exchange;

Conveyance instruments, with exception of Leask Lake Parcel A 
shall be exchanged simultaneously.

2. A d d ition a l E ncum brances:



----------------

a. S ta te  Land: There are no liens, claims, encumbrances, 
easements, right-of-way, leases, reservations, covenants, or other 
agreements that affect the land that is to be transferred by the 
State to CFC, except those listed earlier in this document as 
conditions or "subject to’s" and the following:

The land is subject to the restrictions, 
limitations, and conditions of Title VI of the 
Civil Rights Act of 1964;

There is excepted and reserved from the 
conveyance a right-of-way for ditches or 
canals constructed by the authority of the 
U .S. in accordance with the Act of August 30,
1890, 26 Stat. 391; 43 U.S.C.959;

Also excepted and reserved is a right-of-way 
for the construction of railroads, telegraph 
and telephone lines in accordance with the 
Act of March 12,1914,38 Stat. 305; 48 U.S.C.
Sec. 305.

Subject to Mineral Closing Order 643.

b. CFC Land: CFC has the following liens, claims, 
encumbrances, easements, right-of-way, leases, reservations, 
covenants, or other agreements that affect the land it intends to 
transfer to the State in addition to those disclosed as reservations 
or "subject to’s" earlier in this document:

Klukwan Forest Products, Inc. has the right 
of access on and over the existing logging road 
within the White River Valley, as depicted in 
Map 1. The use of this road shall continue 
until or when Klukwan Forest Products deeds 
this right back to CFC when current logging 
operations are finished;

There is a 100 foot easement for the power 
transmission line from Swan Lake to 
Ketchikan to the Alaska Energy Authority.
This easement traverses portions of the White 
River Valley and White River Hillside areas 
and is shown in Map 2:



There is a 100 foot right-of-way to the State 
for the accesB road, including the parking lot, 
in the Lake Harriet Hunt area as shown in  
Map 2;

Thi ro is a one year permit or lease to Alaska 
Travel Adventures for Float and tourist 
staging facilities at Lake Harriet Hunt;

The KGB retains a ownership right to all 
commercial timber in the northern 40 acres of  
the Talbot Lake parcel. This right was 
purchased from Klukwan Forest Products who 
had previously purchased those rights from 
CFC.

I. S u rvey  an d  A ppraisal: Surveys of State and CFC land involved in the 
Land Exchange shall be done in accordance with the survey requirements of 
the State and KGB. CFC will accept the responsibility to contract and 
administer all land surveys. All surveys of real property necessary to affect 
the exchango will be completed prior to the exchange of deeds. Lot, in 
combination with aliquot part descriptions will be used whenever possible to 
configure and describe the land included in this exchange.

Costs: Appraisal and survey costs will be equally borne by the state, CFC and 
the KGB. Other incidental costs will be borne by the party actually accruing 
the expense. It is recognized by all parties, however, that the State 
responsibility shall be construed as having been m et through the previous 
appropriation and tendering of $30,000 to the KGB by the State Legislature 
for the purpose of survey and appraisal of the lands to be exchanged.

J . S p u r  R oads, a n d  R ock P its  on  S ta te  Land: The State will require 
ACMP and Forest Practices reviews and approval, and DNR approval for the 
location and construction of all spur roads, and rock pits located on lands it  
owns or has an interest in. DNR will require a right-of-way permit for all 
spur roads located on lands it owns, and timber and/or material contracts for 
any material removed from State lands or retained interests, except that no 
permit shall be required for material (rock) needed for the construction of 
parking areas on State land, not removal of material from Scalaska's 
remaining interests.

K. O ther C on sideration: There is no amount of money or other
considerations to be paid to, or offered by, any party to the proposed exchango 
to cquolize the ’alues o f the land or interest in land proposed for exchange 
other than that outlined in this agreement.



L. L iability: Tho parties to this agreement agree to hold each othor 
harmless from liabilities that may otherwise be caused by their individual 
actions, uses of land and contracts, except whero such actions, due to the 
nature of the agreement are shared.

M. ACMP C onsistency: The exchange of CFC and State lands has been 
determined to be consistent with the Alaska Coastal Management Program 
(ACMP) pun lant to AS 46.40. However, nothing in  this agreement is 
intended or should be construed as allowing CFC or the State to carry out 
timber cutting or other development without further review and permits. CFC 
development of land acquired from the State will require CZM project review 
to the same extent as private land. If CFC needs State or federal permits to 
undertake a particular use (for example, a state permit to place a road culvert 
in a fish stream or to install a new sewage system as part of a subdivision 
development), another ACMP determination specific to that particular use will 
be necessary. However, future ownership changes by CFC, i.e. sales of land 
or timber to other private individuals or companies- may not require State 
approval and therefore may not be subject to the ACMP.

N. S u ccess io n  in  D ocum ents: This Agreement supersedes all previous 
agreements and is the sole document now under consideration.

0 .  M od ifica tion  o f  the A greem ent: This Agreement, unless amended by 
mutual consent, subject to legislative approval; represents all consideration.

P. E x istin g  P erm its and L eases: CFC agrees that unless otherwise 
approved by the Department of Natural Resources in writing, existing DEC 
Waste Disposal Permit #9113-BA012 shall be used exclusively for debris 
generated from the Upper George Inlet LTF, and that the waste site and State 
Tideland Leases ADI/s 100898, and 105135 shall be groomed and released to 
the State within six months of the completion of the Logging of CFC’s Leask 
Lake property, or within 10 years of the approval of this exchange by the 
legislature, whichever occurs first

Q. S ch ed u le  for C om pletion: The following represents a tentative 
schedule that the State, CFC and the KGB agree to attempt to adhere to for 
completion of this exchange.

REQUIREMENT STATE CFC KGB ComDletion

Submission to Legislature X 04/07/92
Legislative Approval 05/15/92
Request Survey Instructions X 05/16/92
Issue Survey Instructions X 06/01/92
Complete Survey X 09/01/92
Preparation ofTitlo Documents X X 10/01/92

of Title Document* X X 10/15/92



SIGNATORIES TO FINAL EXCHANGE AGREEMENT ADL 105565: 

CAPE FOX CORPORATION

BY:______________________________  DATE:______________
CHIEF OPERATING OFFICER

STATE OF ALASKA .

BY: DATE:.
COMMISSIONER, U  * ~
DEPARTM ENT OF NATURAL RESOURCES

KETCHIKAN GATEWAY BOROUGH

BY:_______________________________  DATE:_______________
BOROUGH MANAGER

Attachments: Maps 1,2, and Attach.-” A"-”C"
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C A P E  F O X  C O R P O R A T IO N

  D A T E : t i l t h -
C H IE F  O P E R A T IN G  OF F IC E R

S T A T E  O F  A L A S K A

B Y :  __________________________  D A T E :
C O M M IS S IO N E R ,
D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

G A T E W A Y  B O R O U G H

tutb» 3-
B O R O U G H  M A N A G E R

A ttachm en ts : M aps 1 ,2 , and  A tta d L -"A "&  C



CAPE FOX PROPERTIES

A T T A C H M E N T - ' ^ ! '  T O  F I N A L  E X C H A N G E  A G R E E M E N T  A D L  1 0 5 5 6 5

A rea 1

Township 74 South, Range 91 East, Copper River Meridian; uplands within:

Section 2 Lots 3 through 8, NW1/4SE1/4, S1/2SW1/4, NE1/4SW1/4;
Section 3 S1/2SE1/4;
Section 9 SE1/4, all that lies south of the northern edge of

the main line "White River RoaJ";
Section 10 E l/2 , W l/2, all that lies south of the northern edge of the main

line "White River Road";
Section 11 W l/2, NE1/4, N1/2SE1/4;
Section 16 NE1/4, all that lies south of the northern edge of the main line

"White River Road", N1/2SE1/4, SW1/4SE1/4, W l/2, all that lies 
south of the northern edge of the main line "White River Road";

Section 17 E1/2SE1/4, all that lies south of the northern edge of the main
line "White River Road";

Section 20 E1/2NE1/4;
Section 21 W1/2NE1/4, NW1/4, E 1/23W1/4, NW1/4SW1/4, SE1/4;
Section 28 NE1/4NE1/4.

Containing approximately 2.283 acres more or less.

A rea 2

Township 74 South, Range 91 East, Copper River Meridian; uplands within:

Section 3 Lota 1 through 3;
Section 4 Lota 1 through 10, NE1/4SE1/4;
Section 5 NE1/4.

Containing approximately 478 acres more or less. And all shorelands within:

Section 3 W1/2NW1/4;
Section 4 N l/2 .

Containing approximately 162 acres more or less.

Total area of Area 2 is approximately 640 acres more or less.



Township 74 South, Range 91 East, Copper River Meridian; uplands within: 

Section 18 W1/2SE1/4, SE1/4SW1/4.

Containing approximately 99 acres more or less. And all shorelands within: 

Section 18 SW1/4SE1/4, SE1/4SW1/4.

Containing approximately 21 acres more or less.

Total area of Area 3 is approximately 120 acres more or less.

A r e n  3

A rea 1

Township 74 South, Range 91 East, Copper River Meridian; uplands within:

Section 9 S1/2NE1/4;
SE1/4, all that lies north of the northern edge of the main line 
"White River Road";
SE1/4SW1/4;

Section 10 W2, all that lies north of the northern edge of the main line
"White River Road";

Section 16 W l/2, all that lies north of the northern edge of the main line
"White River Road";

Section 17 E1/2SE1/4, all that lies north of the northern edge of the main
line "White River Road";

Containing approximately 650 acres more or less.

A rea 5

Township 74 South, Range 91 East, Copper River Meridian; uplands within: 

Section 1 Lot 2;
Section 2 Lota 1 and 2, WV2NE1/4, NW1/4, NW1/4SW1/4’
Section 3 NE1/4, N1/2SE1/4, E1/2NWL/4.

Containing approximately 673 acres more or less.

Total acreage for the five parcels is: 4,366 acres.



A 'r T A C n M E I W B "  T O  F IN A L  E X C H A N G E  A G R E E M E N T  A D L  105565 
S T A T E  P R O P E R T IE S  T O  B E  C O N V E Y E D  T O  C F C

Township 73 South, Range 91 East, Copper river Meridian:

Section 13 

Section 14

Section 22 

Section 23

Section 24 

Section 26

Section 27 

Section 35

Lot 1, SW1/4NW1/4, E1/2NW1/4, SW1/4;

S l/2  SE1/4 N El/4, N E l/4 SE1/4, E l/2  SE1/4 SE1/4, S l/2  NW1/4 
SE1/4,

A triangular area with comers at the NE comer of the SE1/4 
SW1/4 N E l/4 , the SE comer of the NE1/4 NW1/4 SE1/4, and at 
the SW comer of the NE1/4 NE1/4 SW1/4,

A triangular area with the comers at the NE, and SE comers of 
the NW1/4 SE1/4 SE1/4 and the NW comer of the N El/4 SW1/4 
SE1/4,

A triangular area with comers at the NE, SE, and NW comers of 
the SE1/4 NE1/4 SW1/4;

SW1/4 SW1/4 NE1/4, S l/2  SE1/4, W l/2 NW1/4 SE1/4, SW1/4, S 1/2 
S l/2  NW1/4;

NE1/4 N E l/4  NE1/4;

A triangular area with comers at the NE, SE, and NW comers of 
the SE1/4 N E l/4  NEl/4,

SW1/4 N E l/4, Wl/2 SE1/4, E l/2  SW1/4, E l/2  W l/2 SW1/4, SE1/4 
NW1/4, E l/2  SW1/4 NW1/4;

N l/2  SW1/4, NW1/4;

N E l/4  N E l/4, E l/2  NW1/4 N E l/4, SW1/4 N E l/4  SW1/4, W l/2  
SE1/4 SW1/4, SW1/4 SW1/4, S l/2  NW1/4 SW1/4,

A triangular area with comers at the SW comer of the NW1/4 
NW1/4 SW1/4, the NE comer of the SW1/4 N E l/4  SW1/4, and the 
NW comer of the NW1/4;

N l/2;

S l/2  NEl/4, W l/2 SE1/4, SW1/4, W l/2 N E l/4  NW1/4, S l/2  NW1/4, 
NW1/4 NW l/4;

Contains approximately 2335 acres.



COMPARATIVE ROAD STANDARDS

STANDARDS George I n le t  & Leask Lakes (P u b lic ) Roads O rd ina ry  Temporary Logging Road (Same L o c a tio n )

A liann ie iit
h o rrz . 25 mph (200* ra d .) (2 8 Ji deg. curve) v a r ia b le  -  down to  80 -  100' when necessary
v e r t . io  standard g iven max. 20%
Width •
running s u r f 20' 14 * -  18 ' (n o t cons tan t)
shoulders none none
Drainaae •

d itc h 2 ' continuous w / no b lin d  ends 2 ' to  none; i f  unstab le  backslopes d itc h e s  abandon­
ed & rep laced  by o u ts lo p e in g  & w a te rba rs

c u lv e r ts CMP's p ro p e r ly  s loped , good re p a ir ,  s ta b le  ca tch - wood o r  CMP's rep laced by c ro ssd ra in s  where neces­
bas ins , ends open & beyond f i l l  toe sa ry

Slopes
c u t la id  back to  as ,much as l* j :  1 i f  re q u ire d averages 1 :1  in  s o i l
f i l l 1*3:1 l* j :1
S urfac inq i : • •
road c lm c . 6" 6” * ’
m a te r ia l graded shot rock p i t  run  sh o t rock
D istances *
stopp ing 160' no s tandard
passing io standard no standard  (tu rn o u ts  o n ly )
In te rs e c tio n s
log g ing  spur no standard (tem porary use o n ly ) "Y " in te rs e c t io n s  okay; no s ig h t  req u ire m en ts
p u b lic  spur "T" in te rs e c t io n s  to  m in. 70 degree; 160' s ig h t  

d is ta n ce ; 100' o f  max. 5% approach grade
n o t a p p lic a b le

Standard ,

Reductions h o r iz o n ta l a lignm en t re d u c tio n  down to  100' ra d ­ n o t a p p lic a b le
iu s  in  no, more than two lo c a t io n s  o f  no more 
than 500' ‘ each

S iqn inq none none
Bridqes •
abutments oerm.:p i l in g , t r e a te d  tim b e r,co n c re te , o r  s te e l lo g  s i l l
type oerm. Ham ilton type o r  equ iv . H am ilton typ e  ( to  be removed) o r  lo g  s t r in g e r
w id th 16' between b u l l r a i l s  m in. v a r ie s ; 12 ' -  18' between b u l l  r a i l  lo g s
Guard R a il an b ridge  approaches and where the re  is  a c o n tin ­

uous drop o f a t  le a s t  20’ o f - v e r t ic a l  d is t .
ione

• •
on a s ide s lope  o f  a t  le a s t 50%
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UEIHIITMENT OF NATURAL RFSOIIRUFS
OFFICE OF THE C OM M ISSIO NER I

WALTER J. HICKEL, GOVERNOR

•100 W IL LO U G H B Y AVE N U E  
JU NEAU , A L A S K A  9 9 8 0 1  17 9 6  
PHONE: 19071 4 6 5 -2 4 0 0  
FACSIM ILE: (007 ) 5 8 6  2 7 5 4

May 5, 1992

The H onorab le  C l i f f  D avidson, C h a ir  
House Resources Committee 
S ta te  C a p ito l  
Juneau, AK 99811-1182

Dear R e p re s e n ta tiv e  D avidson:

S u b je c t : HB 578, r e la t in g  to  th e  L e g is la tu r e 's  a p p ro v a l o f  a la n d
exchange between th e  Cape Fox C o rp o ra tio n  and th e  S ta te  o f  A la s k a .

P o s i t io n : The Departm ent o f  N a tu ra l Resources su p p o rts  t h i s  b i l l .
The v a lu e  o f  th e  la n d  to  be re c e iv e d  and th e  v a lu e  o f  th e  road  
c o n s tru c t io n  o r  u p g ra d in g  by Cape Fox a re  s u b s ta n t ia l ly  e q u a l o r  
exceed th e  v a lu e  o f  th e  s ta te  1 md to  be exchanged, as re q u ire d  by 
AS 3 8 .5 0 .0 2 0 . The exchange i s  in  th e  p u b l i c 's  b e s t in t e r e s t  and 
w i l l  a l lo w  K e tch ika n  a rea  re s id e n ts  to  c o n tin u e  u s in g  a p o p u la r  
r e c re a t io n  a re a , in c re a s e  access to  lo c a l  r e c re a t io n a l 
o p p o r tu n i t ie s ,  p ro te c t  im p o r ta n t f is h  h a b i ta t ,  and in c re a s e  jo b  
o p p o r tu n i t ie s  and economic developm ent in  th e  a re a .

B ackground : I f  approved by th e  L e g is la tu r e ,  t h i s  exchange w i l l
r e s u l t  in  a tra d e  o f  th e  s u r fa c e  e s ta te  o f  lan d  lo c a te d  near 
K e tc h ik a n . The s ta te  w i l l  in c re a s e  i t s  s u rfa c e  e s ta te  by 87% 
th ro u g h  a c q u is i t io n  o f  road  a c c e s s ib le  Cape Fox la n d s  th a t  p ro v id e  
v a lu a b le  re c re a t io n  and f is h in g  o p p o r tu n i t ie s  f o r  th e  p u b l ic .  The 
Cape Fox C o rp o ra tio n  w i l l  a c q u ire  la n d  w ith  economic p o te n t ia l  fo r  
c o n s tru c t io n ,  to u r is m  and t im b e r  s u p p o rt in d u s t r ie s .

I f  t h i s  exchange i s  no t approved t h is  y e a r, th e re  i s  no guara n te e  
th a t  th e  Cape Fox C o rp o ra tio n  w i l l  le a ve  th e  o f f e r  open u n t i l  n e x t 
s e s s io n .

Recommendation: Approve th e  exchange.

S in o e re ly ,  /

H a ro ld  C. H einze (J  
Com m issioner

cc : P au l Fuhs, L e g is la t iv e  L ia is o n ,  O f f ic e  o f  th e  Governor

1Ov0lM
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DIVISION OF LAND j

WALTER J. NICKEL, GOVERNOR

M O I C  STREETnasot toms
ANCHOnAOe, ALASKA 995107D0S 
PHONE: (90/) 702-2692

F e b ru a ry  12, 1992

The H o n o ra b le  Ben G ru s s e n d o rf 
S peaker o f  th e  House 
A la s k a  S ta te  L e g is la tu r e  
S ta te  C a p i to l
Juneau , A la s k a  99801-1182

* m

D ear R e p re s e n ta t iv e  G ru s s e n d o r f :

The a tta c h e d  in fo r m a t io n  i s  a summary and th e  p r e l im in a r y  ag reem en t 
o f  a p ro p o se d  la n d  exchange be tw een th e  S ta te  o f  A la s k a  and Cape 
Fox C o rp o ra t io n ,  a n a t iv e  v i l l a g e  c o r p o r a t io n  o rg a n iz e d  u n d e r th e  
A la s k a  N a t iv e  C la im s  S e tt le m e n t A c t .  A l l  la n d s  in v o lv e d  in  th e  
p ro p o s a l a re  lo c a te d  10-12  m ile s  n o r th  o f  K e tc h ik a n .  The 
l e g i s la t u r e  a p p ro p r ia te d  $ 3 0 ,0 0 0  to  th e  K e tc h ik a n  Gateway B orough 
l a s t  y e a r  in  s u p p o r t o f  t h i s  e xchange .

T h is  n o t ic e  w h ich  i s  r e q u ir e d  by  la w  w i l l  be fo l lo w e d  by p u b l ic  
w orkshops in  K e tc h ik a n , and h e a r in g s  i n  Saxman, K e tc h ik a n , and 
Juneau . The h e a r in g s  a re  s c h e d u le d  f o r  March 11, and 12, 1992. 
The d e a d lin e  f o r  p u b l ic  comments i s  M arch 26, 1992. A t t h a t  t im e , 
i f  th e  d e c is io n  i s  s t i l l  t o  p ro c e e d , th e  p ro p o se d  exchange 
ag reem en t and r e p o r t  o f  exchange w i l l  be f i n a l i z e d  and th e  exchange 
s u b m it te d  to  th e  l e g i s la t u r e  f o r  a p p ro v a l.

The f u l l  exchange package c o n s is t s  o f  a n o th e r  254 p a ge s . The la n d  
and t im b e r  a p p r a is a l  c o n s is ts  o f  a n o th e r  575 pages. S h o u ld  you 
d e s ir e  any o f  th e s e  d ocum en ts , o r  a d d i t io n a l  in fo r m a t io n ,  p le a s e  
c o n ta c t  Andy P e k o v ic h , M anager o f  o u r  S o u th e a s t R eg ion  O f f ic e  in  
Juneau . He can be re a ch e d  a t  4 6 5 -3 4 0 0 .

D ir e c to r

A tta c h m e n ts : Summary
Exchange package w /o  a tta c h m e n ts

c c : A l l  House o f  R e p re s e n ta t iv e  L e g is la t o r s

»»•"!#0 o n  p » p *  b  y  do



WALTER J. HICKEL, G O V E R N O R

IIK PA HT.1I K.\'T OF .\ ATI'UAL HKSOLIUKS
SOUTHEAST REGIONAL OFFICE

400 WILLOUQHBY AVENUE 
SUITE 400
JUNEAU. ALASKA 09001 
PHONE 1907) 465-3400

DIVISION OF LAND AND WATER

F e b ru a ry  10, 1992

Re: Land Exchange ADL 105565
M in e ra l C lo s in g  O rd e r 643 
P r e l im in a r y  ACMP D e te rm in a t io n  
P roposed  Cape Fox Exchange

D ear R e v ie w e r:

The a tta c h e d  m a te r ia l  i s  r e la t e d  t o  th e  p ro p o se d  la n d  exchange 
betw een th e  S ta te  o f  A la s k a  and Cape Fox C o rp o ra t io n .  The package 
c o n ta in s  a lm o s t 290 pages, c o n s is t in g  o f  th re e  d e c is io n s  (e xchange , 
m in e ra l c lo s in g  o rd e r ,  and p r e l im in a r y  ACMP d e te r m in a t io n ) , and tw o  
n o t ic e s  and o r  s o l i c i t a t i o n s  f o r  comment.

W ith  th e  fo l lo w in g  e x c e p t io n s ,  th e  la r g e r  o f  th e  d iv id e d  p a c k e t 
re p re s e n ts  a tta c h m e n ts  t o  th e  exchange  d e c is io n  in  o r d e r .  Due t o  
th e  t im e  l im i t a t i o n s ,  i t  was n e c e s s a ry  to  p r i n t  and b in d  th e  
a tta c h m e n ts  i n  advance . L a te r  some a l t e r a t io n s  o c c u r re d  and more 
in fo r m a t io n  was added. A g e n e ra l map sh ow ing  th e  p ro p o se d  exchange 
p a rc e ls  was added j u s t  b e h in d  th e  c o v e r  s h e e t f o r  th e  d e c is io n .  
The p u b l ic  n o t ic e ,  A t ta c h m e n t- " ! ) "  was c o m p le te d  and added . 
A tta c h m e n t- "C " ,  th e  f i n d in g  o f  th e  C om m iss ione r c o n c e rn in g  M in e ra l 
C lo s in g  O rd e r 643 was s l i g h t l y  a l t e r e d .  And a p r e l im in a r y  ACMP 
d e te rm in a t io n  was d e v e lo p e d  and added . The c o r re c te d ,  and o r  new 
in fo r m a t io n  i s  a f f i x e d ,  i n  th e  o r d e r  p re s e n te d , t o  t h i s  c o v e r  
l e t t e r .

I  hope t h a t  you f i n d  th e  m a te r ia l  in f o r m a t iv e .  I  w o u ld  a ls o  l i k e  
t o  th a n k  th o s e  who p ro v id e d  in p u t .  P le a s e  f e e l  f r e e  t o  c o n ta c t  me 
s h o u ld  you  have any q u e s t io n s .

•—  Andrew W. P e k o v ic h
R e g io n a l M anager, S o u th e a s t R eg ion

A tta c h m e n ts :

10-J39LM



DEPARTMENT OF NATURAL RESOURCES 
DIVISION OF LAND 

SOUTHEAST REGIONAL OFFICE 
400 WILLOUGHBY AVENUE, SUITE 400 

JUNEAU, ALASKA 99801 
PHONE NO. (907) 465-3400 
PUBLIC NOTICE UNDER

A.S. 38.05.945 & A £ .  38.50.110 
Of ACTIONS AND HEARINGS FOR 
LAND EXCHANGE ADL NO. 105565 

AND MINERAL CLOSING ORDER NO. 628

Subject to the provisions of A.S. 38.05.945(b) and A.S. 38.50.110, notice is given th a t 
the  D epartm en t of N a tu ra l Resources u n d e r the au th o rity  of A.S. 38.05.185(a), and
A.S. 38.50 proposes to close to m ineral location and  mining, and  to exchange the 
surface esta te  of approxim ately  2445 acres o f s ta te  uplands located in  the  vicinity of 
Leask Lakes, for a  like e s ta te  on approxim ately  4,366 acres of Cape Fox C orporation 
(CFC) lands located in  vicinity o f the  W hite River, Lake H arrie t H u n t, and  Talbot 
Lake. All lands are located 10 to 12 m iles n o rth  of th e  City of K etchikan , s ta te  lands 
a re  m ore specifically described a s  fractional portions of Sections 13, 14, 22-24, 26, 27, 
an d  35, Township 73 South , Range 91 Eaj>t, Copper River M eridian. CFC lands a re  
m ore specifically described as fractional portions of Sections 2-5,9-11, 16-18,20, and  
21, Township 74 South , Range 91 E ast, C opper R iver M eridian. T h e  exchange, as 
proposed, would also requ ire  CFC to upgrade the  existing W hite R iver Road to 
recreation  s tan d ard s  (25 m iles/hour), an d  to construct to recreation s tan d a rd s  a sp u r 
off of th e  W hite River road  to access the  Leask Lakes a rea . By in te n t, all roads as 
p resen tly  proposed, would stop sh o rt of accessing Leask Lake. The exchange would 
allow a  m axim um  of 1500 acres of tim b er to be logged in the v icin ity  of the  lake. 
A lthough substan tia l buffers have been re ta in ed  along all major s tre a m  courses and  
the  cu tting  has been designed to  p ro tect deer w in ter h ab ita t and  trav e l corridors, 
some im pact on deer populations and in te rio r forest species is expected. However, 
the  im pact is expected to be off-set to som e ex ten t by o ther benefits o f  the  exchange, 
including  acquisition of CFC lan d s  which m ay otherw ise be logged. Im pact on deer 
is m ore likely to occur du rin g  m edium  to severe w inters. One o f the p rim ary  
objectives of the  exchange is to provide g re a te r  opportunities for "roaded" access in  
the  K etchikan area w hile a ttem p tin g  to m inim ize the  impact.

Because of the  size of th e  docum ents, copies of the d ra ft ap p ra isa ls  have not been 
d issem inated  w ith the  decision docum ent, b u t m ay be viewed a t  th e  ad d ress  above 
or the  P lann ing  Office of th e  K etchikan G atew ay Borough. Copies o f th e  P relim inary  
Exchange A greem ent, an d  the  P relim inary  R eport o f Exchange, and finding 
concerning M ineral C losing O rder 643 m ay be acquired by con tac ting  th e  above 
offices, o r any of the regional offices of the  Division. Copies of these  docum ents will 
au tom atically  be conveyed to the  41 indiv iduals, agencies, and special in te re s t groups 
a lready  on the  exchange's c u rre n t m ailing lis t, all legislators, and th e  A laska M iners 
Association. A copy the  D raft a p p ra isa ls  (about, 575 pages) will, a s  requested , be 
sen t to the Tongass C onservation  Society, the  S ie rra  Club Legal Defense, the

ADL-105565 Attachment-"*)"



K etchikan Daily News, and  KRFM  Radio in  K etchikan . Additional black an d  w hite 
copies will be provided w ith o u t the  com puter discs a t  approxim ately $ 140/copy. 
A lthough the  d ra ft app ra isa ls  rep resen t w h a t is felt to be tru e  values of the  lands, 
there  will continue to be clarifications as well as ad ju stm en ts  th a t m ay resu lt a s  an 
outcome of th e  public review process.

H e a r in g s  o n  th e  E x c h a n g e : The D ep artm en t o f N atu ra l Resources will conduct
public hearings in  Saxm an, F eb ru a ry  _ ,  1992, from 2:00-4:00 P.M., a t  R oom  of
the  (nam e an d  address of building); K etchikan , F e b ru a ry  , 1992, from  7:00-10.00
P.M ., a t  R oom  of the (nam e and  add ress  of building), and Ju n eau , 7:00-9:00 P.M.,
a t  R oom  of the (name an d  add ress of building). The hearing  place shall be open
a t  le a s t one h a lf  hour before the  tim es above to allow those w ishing to testify  to 
p rereg ister. Those w ishing to be a ssu red  of th e  ability  to testify  should take 
advan tage  of the  p re reg istra tion . P re reg is tra tio n  allow s the hearing  officer to b e tte r  
allocate tim e to ensure  th a t  everyone desiring  is given th e  opportunity  to testify . An 
a tte m p t will be m ade to allow  each person testify ing  a t  leas t three m in u tes  to do so.

The purpose of the  hearing  is n o t to d issem inate  inform ation b u t to receive testim ony. 
DNR provide an agen t in  K etch ikan  F eb ru ary  26, and  M arch 9 a n d  10, 1982 to 
conduct inform al, "drop-in" w orkshops in  th e  a rea . T he ag en t would expect to be 
availab le a t  the  offices of th e  K etchikan  B orough P lann ing  offices d u rin g  norm al 
w orking hours of those days. T he p lann ing  office will also  have the n am e of the  hotel 
w here th e  ag en t is staying so th a t  anyone desiring  m ay leave a  m essage should they  
wish to m ake special a rran g em en ts  a fte r  norm al w orking hours.

Following the  hearings, h ea rin g  records sh all rem ain  open un til 4:30 P.M ., M arch _ .  
1992 to  allow those desiring to  su b m it additional inform ation or s ta tem en ts . Shortly  
th e rea fte r , th e  D epartm en t will consolidate com m ents, and  if  the decision is still to 
proceed, finalize th e  Final E xchange A greem ent, and  F inal Report o f Exchange for 
subm ission to the  leg isla tu re . T he C om m issioner’s execution is th e  final 
adm in is tra tiv e  action. An ap p ea l o f th is  action m u s t be m ade to the S u p erio r C ourt 
o f the  S ta te  o f A laska w ith in  30 days of th e  d a te  o f execution.

M o re  A b o u t M in e ra l  C lo s in g  O r d e r  643: T he closure will be effective upon
execution by the  C om m issioner, e stim ated  to be on or a b o u t_______________, ____,
1992 (30 days a fte r first notice). The finding  and  order, unless extended by a  fu tu re  
action, effects term ination  o f th e  closure an d  reopens the  a rea  to m ining  an d  m ineral 
en try  effective 10:00 A.M., J u ly  1, 1994.

Any com m ents, objections o r expressions o f in te re s t perta in ing  to the proposed action
m ust be received by the D ivision of L and a t  the  above add ress  by 4:30 P .M .,___(30
days a fte r firs t publication). Any person who is adversely  affected by the  m ineral 
closure m ay request the com m issioner’s reconsideration  in accordance w ith  11 AAC 
02 by w riting  to th e  C om m issioner a t  the  above ad d ress  no la te r th a n  20 ca lendar 
days a fte r  approval of the m inera l closing order. An appeal m ust be filed no la te r  
th an  30 days a fte r approval. A copy of 11 AAC 02 m ay be obtained from any  DNR 
office.



Questions: Questions concerning any  of these  action (m ineral closure or exchange) 
should be referred to A ndrew  Pekovich a t  the  above address.

The Division of Land reserves the  r ig h t to waive technical defects in th is  publication.

Andrew W. Pekovich, Regional M anager S o u th eas t Regional Office

Publish: ________ , __ a n d ___ , 1992.



F IN D IN G  O F  T H E  C O M M IS S IO N E R  
A S  38 .05 .186

M IN E R A L  C LO S IN G  O R D E R  643 ____
V IC IN IT Y  O F  L E A S K  L A K E , N O R T H E A S T  O F T H E  C IT Y  O F K E T C H IK A N

A P relim inary  Exchange A greem ent (ADL 105565) w as approved by the  D irector of 
Land on Ju ly  22, 1991 for the  parcels described in  A ttachm en t • "A". The agreem ent 
involves the  exchange of s ta te  up lands e a s t  an d  sou th  of Leask Lake, K etchikan, 
m ore specifically described os fractional portions of Sections 13, 14, 22*24,26,27, and 
35, Tow nship 73 South , Range 91 E ast, Copper R iver M eridian, containing 2445 
acres, m ore or less (See A ttachm ent - "A" for legal description). R egulations for land 
exchanges, as  referenced under 11 AAC 67.230(b), s ta te  th a t  upon en tering  in lo  a  
prelim inary  exchange ag reem en t u n d er th is  section, the  D ep artm en t will in itia te  
procedures to close the  s ta te  land proposed for exchange to m ineral en try  an d  location 
under AS 38.05.185. T he closure to m inera l en try  is necessary  to avoid the  creation 
of any  new th ird -party  in te rest.

Therefore, i t  is my finding, in accordance w ith AS 38.05.185(a) th a t  m ining would 
conflict w ith m aking th is  land  available, and  th a t  the  best in te re s t of the  s ta te  and 
its  residen ts a re  served by the  closing the  above referenced land to en try  under the  
locatable m ineral and m ining law s of th e  S ta te  of A laska. U nless extended, or 
o therw ise term inated  w ith  notice, th is  o rd er shall au tom atically  te rm in a te  and  the 
a rea  reopened to m ineral en try  a t  10:00 A.M., Ju ly  1, 1994.

C om m issioner D ate
D epartm en t of N a tu ra l Resources

A ttachm ent: M aps and  Legal D escription

AOL-105565 AtUchm«nt-"C



A C M P ; P R E L IM IN A R Y  D E T E R M IN A T IO N , A tta c h m e n t T o : R e p o rt o f
P ro pose d  E xchange  A D L  No. 105565

The proposed conveyance of state land and timber rights is subjp'’' ' „ otandnrds
of the Alaska Coastal Managoment Program (ACMP) because it wouid be a disposal 
of interest in state land (6 AAC 50.190). The Department of Natural Resources is 
coordinating this ACMP review, following the procedures set out in 6 AAC 50.

The purpose of public review of this exchange is to determine if the exchange of any 
or all of these parcels, for Cape Fox Corporation’s land in the White River, Lake 
Harriet Hunt, Talbot Lake areas of Ketchikan is in the state’s best interest. A tract 
proposed for exchange may be kept in state ownership if the Commissioner of DNR 
concludes transferring is not in the state’s best interest or is not consistent with the 
Alaska Coastal Management Program.

This ACMP determination was necessarily general. Although the coastal program 
deals with land uses, it was not known in most cases how CFC will subsequently use 
the land. The review was based on the likeliest uses that could produce revenue for 
CFC; sales or leases for residential, recreational, commercial, or industrial purposes, 
as well as logging. Some of the state land proposed for conveyance to CFC would be 
conveyed with severe development restrictions.

The determination is subject to Ketchikan Gateway Borough’s (KGB) Coastal 
Management and Comprehensive plans. KGB strongly supports the exchange.

None of the land or interests being transferred has been identified as involving a 
significant geophysical hazard or area of historic or archeological importance. Nor 
has any tract been designated by the d;c*rict plan for seafood processing or as a 
subsistence zone. The Leask Lakes area was selected for community expansion and 
recreation. There is support for the exchange. There is also support for state 
retention, and designation of the entire Leask Lake Tract as a state Park. Breaking 
up the state’s Leask Lake lands and possible affects on interior species are two 
undesirable aspects of the exchange, but DNR feels that the exchange will provide the 
best combination of recreational and habitat opportunities. Although the exchange 
places restrictions on lands that cannot be developed, it does not in itself authorize 
or permit timber cutting or remove it from the necessity to acquire regulatory permits 
that may otherwise be required to log or develop private lands. Therefore, the action 
does not conflict with the standards on geophysical hazards; historic, prehistoric, and 
archeological resources; fish and seafood processing; subsistence; and recreation. In 
addition, public access to coastal waters (part of the recreation standard) will be 
enhanced by the state's acquisition of CFC lands along the shore of Upper George 
Inlet, as well as White River, Lake Harriet Hunt, and Talbot Lake.

The transfer does not pose a conflict with the transportation and utilities standard. 
Easements have been reserved to allow access to Leask Lake, as well as DOT/PF’s 
proposed interior alignment for the Tyee/Swan Lake road should the lands at Leask 
Lake be needed.



Laws and  regulations regard ing  tim ber h a rv estin g  an d  a ir, land, an d  w ater quality  
will continue to apply, en su rin g  consistency w ith the  two affected s tandards.

F inally , the tran sfe r is consisten t w ith l.he h a b ita t s tan d a rd  because the tra c ts  
exclude m ost h a b ita t types listed  in th a t  s tan d a rd . No offshore land  or in te rtid a l 
a reas  will be conveyed. Im p o rtan t upland  h a b ita t h as  e ith e r been deleted from the 
parcels or is protected by stipu la tions. Any w etlands o r non-navigable w a ter bodies 
included w ithin  tran sferred  parcels will continue to be protected  by applicable federal 
law  controlling dredge and  fill projects.

F u tu re  ACMP Reviews: CFC developm ent of land  acquired from the s ta te  will 
requ ire  CZM project review to the  sam e ex ten t as  p riv a te  la rd . I f  CFC needs s ta te  
or federal perm its to u n d ertak e  a  p a rticu la r use (for exam ple, a s ta te  perm it to place 
a road culvert in  a  fish s tream  or to in sta ll a  new sewage system  as p a r t o f a 
subdivision developm ent), an o th er ACMP determ ination  specific to th a t  p a rticu la r use 
will be necessary. However, fu tu re  ow nership  changes by CFC, i.e., sales of land  or 
tim ber to o ther p riva te  indiv iduals or com panies - will n o t requ ire  s ta te  approval and  
therefore will no t be subject to the  ACMP.

P relim inary  D eterm ination : T he proposed action is found generally  consisten t w ith 
the  s tan d a rd s  of the  ACMP an d  appropria te  d is tric t program s.

Call for C om m ents: C om m ents regard ing  the  consistency of the  proposed tra n s fe r  
w ith affect to K etchikan’s D istric t ACMP plan, should  be subm itted  to DNR along 
w ith com m ents on th is  en tire  exchange proposal. C om m ents m u st be received by 4:30 
P.M ., M arch 26 ,1992. D escriptions and  m aps of parcels a re  found in Section VII and 
A ttachm en t - "M" of the exchange report.

A ndrew W. Pekovich 
Regional M anager, Div. of Land



A L A S K A
D I V I S I O N  O F

L A N

A L A S K A ’ S 
L A N D

ALASKA ♦ DEPARTMENT ♦ OF ♦ NATURAL » RESOURCES

F o c u s  O n ....CAPE F O X  L A N D  E X C H A N G E :  

A  S u m m a r y  o f  f h e  E x c h a n g e  t o  D a t e

The Department of Natural 
Resources proposes to exchange the 
surface estate o f  three parcels 
(approximately 2,445 acres) o f state 
uplands in (Ire vicinity of Leask 
Lake for a similar estate on five 
parcels (approximately 4,366 acres) 
o f Cape Fox Corporation (CFC) 
lands in the White River valley, 
and adjacent to Lake Harriet Hunt 
and Talbot Lake. All lands arc 
10-12 miles north o f  Ketchikan.

A mineral closing order will be 
imposed on the state land to avoid 
establishment of additional third 
party rights.

The proposed exchange allows a 
maximum o f 1,500 acres o f limber 
(42.6 million board feel) to be 
logged in the vicinity of Leask 
Lake on land traded to CFC. This 
land is currently used for dispersed 
recreation, and hunting. The CFC 
lands to be acquired include 
commercial limber land and 
previously harvested limber land 
suitable for road accessible 
recreation, hunting, and fishing.
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A primary objective of the 
exchange is to provide greater 
opportunities for "roaded" access in 
tire Ketchikan area. CFC will 
upgrade the existing White River 
Road and will construct a spur c ff 
tire W hite River Road to access the 
Leask Lake area. Both will meet 
"public access standards" (25 mph). 
li t is  will add 13.1 miles to the 
main road system (a 30% increase) 
and will access a variety o f areas 
with high recreation potential.

The Ketchikan Gateway Borough 
and the Ketchikan Assembly 
support the exchange.

Seventy-nine percent (79%) o f the 
critical deer winter range within the 
state land proposed for exchange 
has been deliberately preserved and 
will not be logged. Habitat was 
identified by a study commissioned 
by CFC.

Although substantial buffers have 
been retained along all major 
stream courses and cutting has been 
designed to protect deer winter 
habitat and (ravel corridors, some 
impact on deer populations and 
interior forest species is expected. 
However, the impact is expected to 
be offset to some extent by other 
exchange benefits, including 
acquisition of CFC lands that may

otherwise be logged. Impact on 
deer is more likely to occur during 
medium to severe winters.

The exchange appraisal is 
extremely complex. Present 
projections indicate, after certain 
adjustments, that CFC and state 
properties will both be valued at 
eight million dollars. T im ber is the 
overriding value. Appraisal 
clarifications and adjustments may 
result from (he public review 
process.

DNR will hold hearings and 
workshops in Southeast Alaska 
during February and March, and 
will keep the record open into 
March. Comments will be 
considered, and if the decision is 
still to proceed, DNR will finalize 
the exchange agreement and report 
o f exchange for submission to tire 
legislature, hopefully by the end of 
March.

The com m issioner's execution of 
the exchange is the final 
administrative action.

For further information, contact 
Andy I ckovich. Divis!on o f  I .and 
Southeast Region Office. 400 
Willoughby Avenue, Fourth Floor, 
Juneau, AK 99301 (phone 
465-3400).

Altfikn’i Lind NttvtUtttr I Sfnnh 1992



CAPE FOX CORPORATION/STATE OF ALASKA 

LAND EXCHANGE

SUMMARY

1 . Capa Fox C o rp o ra t io n , CFC, la n d  ( f i v e  p a rc e ls )  in c lu d e d  
in  th e  exchange c o n s is ts  o f  th e  W h it*  R iv e r  V a l le y ,  la n d  
a d ja c e n t to  H a r r i t t  Hunt Lake and la n d  a d ja c e n t t o  T a lb o t  
Lake t o t a l i n g  4 ,336 a c re s .

2 . S ta te  o f  A la ska  la n d  in  th e  exchange c o n s is ts  o f  th r e e  
p a rc e ls  in  th e  Leask Lake a re a  t o t a l i n g  2 ,443 a c re s .

3 . The exchange in c lu d e s  o n ly  th e  s u r fa c e  e s ta te  as d e f in e d  
by th e  A la s k a  N a tiv e  C la im s S e tt le m e n t A c t.

4 . S ta te  la n d  in  th e  exchange in c lu d e s  42 .6  MMbf o f  
co m m e rc ia l t im b e r  on 1,500 a c re s . A n t ic ip a te  a d ju s tm e n t 
down t o  a p p ro x . 4 0 .5  MMbf.

5 . Land exchange to  CFC n o t w i t h in  th e  a reas  p roposed f o r  
t im b e r  h a rv e s t  w i l l  be open to  p u b l ic  use . CFC w i l l  have 
l im i t e d  use r ig h t s  in  th e se  a re a s .

6. CFC w i l l  upgrade th e  e x is t in g  W h ite  R iv e r  road  to  " p u b l ic  
access s ta n d a rd s .”

7 . CFC w i l l  c o n s tru c t  th e  m ain ro a d  in t o  th e  Leask Lakes 
area  to  " p u b l ic  access s ta n d a rd s . "

8. 90% o f  th e  anadromous s tream s in  th e  e n t i r e  Leask Lake 
t r a c t ,  th e  la r g e s t  and m ost s e n s i t iv e  s tream s, have been 
d e l ib e r a t e ly  b u f fe re d  and e x c lu d e d  fro m  th e  exchange.

9 . 79% o f  th e  c r i t i c a l  d e e r w in te r  ra nge  w i t h in  th e  S ta te  
la n d  p ro p o se d  f o r  exchange has been d e l ib e r a t e ly  
p re s e rv e d  and w i l l  n o t be lo g g e d . H a b ita t  was i d e n t i f i e d  
in  a s tu d y  com m issioned by CFC and co n du c ted  by A m e rica  
N o r th , I n c .  o f  Anchorage.

10 . The exchange , as p roposed , w o u ld  add 13 .1  m ile s  to  th e  
m ain ro a d  system  o f  K e tc h ik a n , a 30% in c re a s e . The new 
roads w o u ld  access a v a r ie t y  o f  a re a s , b o th  CFC and S ta te  
t o t a l i n g  6 ,811 a c re s , w ith  h ig h  r e c r e a t io n  p o t e n t ia l .

11 . The K e tc h ik a n  Gateway Borough has s u p p o rte d  th e  exchange 
th ro u g h  a p la n n in g  a n a ly s is  t h a t  r e s u l t e d  in  a s p e c i f i c  
exchange recom m endation and a r e s o lu t io n  o f  s u p p o r t by 
th e  A sse m b ly .
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1. 9 o f  10 Borough r e s id e n ts  w ant th e  ro a d  system  
expanded, 50% want e x p a n s io n  im m e d ia te ly .

2. 86% o f  Borough re s id e n ts  s u p p o r t o u td o o r 
r e c r e a t io n  deve lopm en t n e a r a re a s  t h a t  have 
been h a rv e s te d .

3. P re s e rv a t io n  o f  s p o r t  f i s h e r ie s  and w i l d l i f e  
in  o u td o o r  r e c r e a t io n  a reas  r a te d  h ig h e s t  in  
v a lu e  to  re s id e n ts .

13 . The a p p r a is a l  i s  e x tre m e ly  com plex and th e  reason f o r
d e la y .  I t  i s  now o ve r tw o m onths o v e r  d e a d l in e .  P re s e n t
p r o je c t io n s  appear to  in d ic a te  th a t  a f t e r  a d ju s tm e n ts  f o r  
stumpage n o t due th e  u n iv e r s i t y ,  a re d u c t- io n  o f  1 .9  MMbf 
to  accommodate recom m endations o f  th e  C tC 's  d e e r s tu d y ,  
and upgrade  o f  b o th  roads t o  r e c r e a t io n  s ta n d a rd s , b o th  
CFC and s ta te  p ro p e r t ie s  w i l l  be v a lu e d  a t  $ 8 ,0 0 0 ,0 0 0 . 
T im ber i s  th e  o v e r r id in g  v a lu e .

14 . DNR's g o a l was to  have t h i s  exchange b e fo re  th e
le g is la t u r e  w i t h in  10 days o f  th e  o p e n in g  o f  th e  s e s s io n .
Because o f  th e  a p p ra is a l d e la y s  we n o t  a n t ic ip a t e  p u b l ic  
h e a r in g 's  th e  f i r s t  week o f  F e b ru a ry  w ith  su b m iss io n  th e  
la s t  week o f  M arch.

^ 12. The Borough's planning analysis included a community
survey that found the following:

0 2 / 2 4  1 4 : 4 1 7 3 1 1 0 8 1  # 0 5  O f  0 5
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DEPARTMENT OF \  ATI’HAL RESOURCES /
SOUTHEAST REGIONAL OFFICE 
DIVISION OF LAND AND WATER

WALTER J. HICKEL, G O V E R N O R

400 WILLOUGHBY AVENUE 
SUITE 400
JUNEAU. ALASKA 99B01 
PHONE 1907) 465-3400

F e b ru a ry  13, 1992

The H on o ra b le  Ben G ru s s e n d o rf 
Speaker o f  th e  House 
A la s k a  S ta te  L e g is la tu r e  
S ta te  C a p i to l  
Juneau, A la s k a  99801-1182

Dear R e p re s e n ta t iv e  G ru s s e n d o r f :

The "sum m ary" r e f e r r e d  to  i n  D i r e c t o r  S w anson 's  o f  F e b ru a ry  12, 
1992 c o n c e rn in g  th e  p ro p o se d  Cape Fox exchange was in a d v e r t e n t ly  
o m it te d .  The summary i s  h e re b y  a t ta c h e d  t o  t h i s  l e t t e r .  P le a se  
a c c e p t my a p o lo g y  f o r  any in c o n v e n ie n c e  t h i s  may have cau sed .

S in c e r e ly ,

Andrew W. P e k o v ic h
R e g io n a l M anager, S o u th e a s t R eg ion

A tta c h m e n t: Summary

c c : A l l  House o f  R e p re s e n ta t iv e  L e g is la t o r s



DEPARTMENT OF NATURAL RESOURCES 
SUMMARY OF STATUS OF PROPOSED CAPE FOX CORPORATION (CFC) EXCHANGE

(January 22, 1992)

1. Cape Fox C o rp o ra t io n ,  CFC, la n d  ( f i v e  p a rc e ls )  in c lu d e d  
in  th e  exchange c o n s is ts  o f  th e  W h ite  R iv e r  V a l le y ,  la n d  
a d ja c e n t to  H a r r ie t  H unt Lake and la n d  a d ja c e n t t o  T a lb o t 
Lake t o t a l i n g  4 ,33 6  a c re s .

2 . S ta te  o f  A la s k a  la n d  in  th e  exchange c o n s is ts  o f  th re e  
p a rc e ls  in  th e  Lea3k Lake a re a  t o t a l i n g  2 ,445  a c re s .

3. The exchange in c lu d e s  o n ly  th e  s u r fa c e  e s ta te  as d e f in e d  
by th e  A la s k a  N a t iv e  C la im s  S e tt le m e n t A c t .

4. S ta te  la n d  in  th e  exchange in c lu d e s  4 2 .6  MMbf o f  
co m m e rc ia l t im b e r  on 1 ,500  a c re s .  A n t ic ip a te  a d ju s tm e n t 
down to  a p p ro x . 4 0 .5  MMbf.

5 . Land exchange to  CFC n o t w i t h in  th e  a re a s  p ro p o se d  f o r
t im b e r  h a rv e s t  w i l l  be open t o  p u b l ic  u s e . CFC w i l l  have
l im i t e d  use r ig h t s  in  th e s e  a re a s .

6. CFC w i l l  upgrade  th e  e x is t in g  W h ite  R iv e r  ro a d  t o  " p u b l ic  
access  s ta n d a rd s . "

7 . CFC w i l l  c o n s t r u c t  th e  m ain ro a d  i n t o  th e  Leask Lakes 
a re a  to  " p u b l ic  access  s ta n d a rd s . "

8 . 90% o f  th e  anadromous s tre a m s  in  th e  e n t i r e  Leask Lake
t r a c t ,  th e  la r g e s t  and m ost s e n s i t iv e  s tre a m s , have been
d e l ib e r a t e ly  b u f fe r e d  and e x c lu d e d  fro m  th e  exchange .

9. 79% o f  th e  c r i t i c a l  d e e r w in te r  range  w i t h in  th e  S ta te  
la n d  p ro p o se d  f o r  exchange has been d e l ib e r a t e ly  
p re s e rv e d  and w i l l  n o t  be lo g g e d . H a b i ta t  was i d e n t i f i e d  
in  a s tu d y  com m iss ioned  by CFC and co n d u c te d  by A m e rica  
N o r th , In c .  o f  A n cho ra ge .

10. The exchange , as p ro p o se d , w o u ld  add 1 3 .1  m ile s  to  th e  
m ain ro a d  system  o f  K e tc h ik a n , a 30% in c re a s e .  The new 
ro a ds  w ou ld  access a v a r ie t y  o f  a re a s , b o th  CFC and S ta te  
t o t a l i n g  6 ,811  a c re s , w ith  h ig h  r e c r e a t io n  p o t e n t i a l .

11. The K e tc h ik a n  Gateway B orough has s u p p o r te d  th e  exchange 
th ro u g h  a p la n n in g  a n a ly s is  t h a t  r e s u l t e d  i n  a s p e c i f i c  
exchange recom m endation  and a r e s o lu t io n  o f  s u p p o r t by 
th e  A ssem b ly .



12. The Borough's planning analysis included a community
survey that found the following:

1 . 9 o f  10 B orough r e s id e n ts  w an t th e  ro a d  system  
expanded , 50% w an t e x p a n s io n  im m e d ia te ly .

2 . 86% o f  Borough r e s id e n ts  s u p p o r t o u td o o r  
r e c r e a t io n  d e ve lo p m en t n e a r a re a s  t h a t  have 
been h a rv e s te d .

3 . P re s e rv a t io n  o f  s p o r t  f i s h e r ie s  and w i l d l i f e  
in  o u td o o r  r e c r e a t io n  a re a s  r a te d  h ig h e s t  in  
v a lu e  t o  r e s id e n ts .

13 . The a p p r a is a l  i s  e x tre m e ly  com p lex and th e  reason  f o r  
d e la y .  I t  i s  now o v e r  tw o  m onths o v e r  d e a d l in e .  P re s e n t 
p r o je c t io n s  a p p e a r t o  in d ic a te  t h a t  a f t e r  a d ju s tm e n ts  f o r  
stum page n o t due th e  u n iv e r s i t y ,  a r e d u c t io n  o f  1 .9  MMbf 
t o  accommodate recom m enda tions  o f  th e  CFC's d e e r s tu d y , 
and upgrad e  o f  b o th  ro a d s  to  r e c r e a t io n  s ta n d a rd s , b o th  
CFC and s ta te  p r o p e r t ie s  w i l l  be v a lu e d  a t  $ 8 ,0 0 0 ,0 0 0 . 
T im b e r i s  th e  o v e r r id in g  v a lu e .

14 . DNR's g o a l was t o  have t h i s  exchange b e fo re  th e  
l e g i s la t u r e  w i t h in  10 days o f  th e  o p e n in g  o f  th e  s e s s io n .  
Because o f  th e  a p p r a is a l  d e la y s  we n o t a n t i c ip a t e  p u b l ic  
h e a r in g 's  th e  f i r s t  week o f  F e b ru a ry  w ith  s u b m is s io n  th e  
l a s t  week o f  M arch .

Map A tta c h e d
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THE PUBLIC TRUST DOCTRINE IN ALASKA

by

GREGORY F. COOK

To be p re s e n te d  May 9 , 1992/ a t  C e n te n n ia l H a l l ,  Juneau , 
A la s k a , a t  a C o n t in u in g  L e g a l E d u c a tio n  S em inar, 
"W ILDLIFE AND FISHERIES LAW IN  ALASKA," c o -s p o n s o re d  by 
th e  A la s k a  B a r A s s o c ia t io n  and th e  W i l d l i f e  and F is h e r ie s  
Law I n s t i t u t e  (an  A la s k a  n o n - p r o f i t  c o r p o r a t io n ) .

AUTHOR*
G re g o ry  P . Cook 
P. 0 .  Box 240618 
D o u g la s , A la s k a  99824 
(907) 586-9719
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A. The P u b lic  T r u s t  D o c tr in e  In  A N u ts h e l l

What i s  th e  p v b l ic  t r u s t  d o c t r in e ?  I t  i s  one p a r t  o f  o u r 
g o v e rn m e n t's  com p lex system  o f  checks  and b a la n c e s . I t  i s  a s tro n g  
t r a d i t i o n  in  A m erican  governm en t w h ich  e n a b le s  th e  j u d i c i a l  b ranch  
to  r e s t r a in  th e  l e g i s l a t i v e  and e x e c u t iv e  b ranche s  fro m  a l ie n a t in g  
c e r t a in  "common p r o p e r ty "  p u b l ic  re s o u rc e s  c o m p r is in g  th e  w e a lth  o f  
th e  s ta te .

A t  i t s  s im p le s t  l e v e l ,  th e  p u b l ic  t r u s t  d o c t r in e  re v o lv e s  
a ro u n d  th e  c o n c e p t t h a t  gove rnm en t owes i t s  c i t i z e n s  s p e c ia l  d u t ie s  
o f  c a re , o r  s te w a rd s h ip ,  r e g a rd in g  c e r t a in  n a tu r a l  re s o u rc e s  w hich  
th e  s ta te  h o ld s  in  t r u s t  f o r  th e  p u b l ic .  A t t h i s  m ost b a s ic  le v e l ,  
th e  p u b l ic  t r u s t  d o c t r in e  h o ld s  t h a t  governm ent m ust a c t  as a 
f i d u c ia r y  in  i t s  management o f  th e  re s o u rc e s  w h ich  c o n s t i t u t e  th e  
c o rp u s  o f  th e  t r u s t .  The b e n e f ic ia r ie s  o f  th e  t r u s t  a re  th e  
c i t i z e n s  o f  th e  s t a t e — c u r r e n t  and fu tu r e  g e n e ra t io n s .

F o r p u rp o se s  o f  th e  p u b l ic  t r u s t ,  s ta te -o w n e d  p ro p e r ty  is  
c o n c e p tu a l ly  d iv id e d  in t o  tw o , d is c r e t e  c a te g o r ie s :  e i t h e r  i t  i s
h e ld  by th e  s ta te  as a " p r o p r ie t o r , "  o r  i t  i s  h e ld  by th e  s ta te  in  
i t s  " s o v e re ig n  c a p a c i t y . "  SEE, e . g . ,  C a m in it i  v  B o v le . 732 P. 2d 
989 (W a sh in g to n , 1 9 8 7 ).

R esources w h ic h  th e  s ta te  h o ld s  as a p r o p r ie t o r  w ou ld  in c lu d e ,  
f o r  exam p le , c a rs  in  th e  m o to r p o o l;  o f f i c e  f u r n i t u r e ;  com pute r 
e q u ip m e n t; b o oks , and th e  l i k e .  R esources h e ld  by th e  s ta te  as a 
p r o p r ie t o r  a re  n o t  s u b je c t  t o  th e  p u b l ic  t r u s t .

In  c o n t r a s t  t o  p r o p r ie t a r y  re s o u rc e s  l i k e  th o s e  l i s t e d  above, 
"common p r o p e r ty "  re s o u rc e s  l i k e  f i s h ,  w i l d l i f e ,  w a te rs ,  m in e ra ls ,  
and la n d  a re  h e ld  by  a s ta te  in  i t s  s o v e re ig n  c a p a c ity  and a re  
s u b je c t  t o  th e  p u b l ic  t r u s t .

The im p o r t  o f  th e  d i s t i n c t i o n  betw een h o ld in g  p r o p e r ty  as a 
p r o p r ie t o r  v e rs u s  h o ld in g  p r o p e r ty  as a s o v e re ig n  has been s e t  
f o r t h  in  one le a d in g  case  as f o l lo w s :

The t i t l e  o f  b o th  o f  th e s e  (c la s s e s  o f  p r o p e r t y ) , f o r  th e  
g r e a te r  o r d e r ,  and p e rh a p s , o f  n e c e s s i ty ,  i s  p la c e d  in  th e  
hands o f  th e  s o v e re ig n  pow er, b u t  i t  i s  p la c e d  th e re  f o r  
d i f f e r e n t  p u rp o s e s . The c i t i z e n  c a n n o t e n te r  upon th e  domain 
o f  th e  c row n  and a p p ly  i t ,  o r  any p a r t  o f  i t ,  t o  h is  im m ed ia te  
u s e . He c a n n o t go in t o  th e  k in g 's  fo r e s ts  and f a l l  and c a r r y  away th e  t r e e s ,  th o u g h  i t  i s  th e  p u b l ic  p r o p e r ty ;  i t  i s  p la c e d  
in  th e  hands o f  th e  k in g  f o r  a d i f f e r e n t  p u rp o s e ; i t  i s  th e  
dom ain  o f  th e  c ro w n , a s o u rc e  o f  re v e n u e ; so n e i t h e r  can th e  
k in g  In t r u d e  upon th e  common p r o p e r ty ,  th u s  u n d e rs to o d , and 
a p p r o p r ia te  i t  t o  h im s e l f ,  o r  t o  th e  f i s c a l  p u rp oses o f  th e  
n a t io n ,  th e  e n jo ym e n t o f  i t  i s  a n a tu r a l  r i g h t  w h ich  c a n n o t be 
i n i r l n q e d .  o r  . t a k e n  a w a y .«• . M at th ew s  ...V-Bay..Head. Im p ro v em en t
A s s n . . 471 A . 2d 355 (New J e rs e y ,  1 9 8 4 ), c e r t ,  d e n ie d . 469 
U .S . 821 (1 9 8 4 ) , c i t i n g  A rn o ld  v  H undv. 6 N .J .L .  1 (Sup. C t. 
1821) p e r  C h ie f  J u s t ic e  K i r k p a t r i c k ,  (em phas is  added in  Bay 
Head) . c i t e d  and r e l i e d  on in  S h lv e lv  v  B o w lb v . 152 U .S . 331,
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3 37  ( 18 9 4 ) .

The d e ve lo p m en t o f  th e  p u b l ic  t r u s t  d o c t r in e  in  th e  U n ite d  
S ta te s  has h i s t o r i c a l l y  been m arked b y  c o n s is te n t  r e c o g n i t io n  o f  
t h i s  e le m e n ta l d i s t i n c t i o n  in  th e  r i g h t s  and d u t ie s  o f  s ta te  
governm en ts  v i s - a - v i s  p u b l ic  t r u s t  re s o u rc e s  com pared t o  th e  r ig h t s  
and d u t ie s  o f  th e  s ta te  when i t  d e a ls  w i t h  n o n - t r u s t  re s o u rc e s .

A more modern case has re -p h ra s e d  t h a t  h i s t o r i c  fo r m u la t io n  o f  
th e  p u b l ic  t r u s t  d o c t r in e  more p r o s a ic a l l y ,  b u t  w ith  g re a te r  
b r e v i t y :

T r a d i t i o n a l l y ,  th e  ( p u b l ic  t r u s t )  d o c t r in e  has fu n c t io n e d  as 
a c o n s t r a in t  on s ta te s '  a b i l i t y  t o  a l ie n a te  p u b l ic  t r u s t  la n d s  
( fo o tn o te  o m it te d )  and as a l i m i t a t i o n  on uses  t h a t  i n t e r f e r e  
w ith  ( p u b l ic )  t r u s t  p u rp o s e s , ( fo o tn o te  o m it te d )

D i s t r i c t  o f  C o lum b ia  v  A i r  F lo r id a . 750 F . 2d 1077, 1082-1083
(D .C . A p p ., 1 9 8 4 ).

The fu n d a m e n ta l d i s t i n c t i o n  be tw een la n d s  and re s o u rc e s  h e ld  
by th e  s ta te  in  t r u s t  i s  t h a t  th e  s ta te  as t r u s te e  a c ts  :

. . . n o t  as p r o p r ie t o r s ,  b u t  in  t h e i r  s o v e re ig n  c a p a c i ty  as th e  
r e p r e s e n ta t iv e s  and f o r  th e  b e n e f i t  o f  a l l  t h e i r  p e o p le  in  
common.

O rg a n iz e d  V i l la g e  o f  Kake v  Eoan. 174 F. Supp. 500, 504, (D .C .
A la s k a , 1 9 5 9 ).

B. A S h o r t H is to r y  o f  th e  P u b l ic  T r u s t  D o c t r in e

The h i s t o r i c a l  a n te c e d e n ts  o f  th e  p u b l ic  t r u s t  d o c t r in e 1 re a ch  
back a t  le a s t  as f a r  as Roman t im e s .  I n  th e  s i x t h  c e n tu r y  A .D .,  
th e  Em peror and j u r i s t  J u s t in ia n  w ro te  t h a t  by  " th e  la w  o f  n a tu re ,

1 F o r th e  s tu d e n t  who seeks  e x te n s iv e  h i s t o r i c  t re a tm e n t  o f  
th e  P u b l ic  T r u s t  D o c t r in e ,  a v a r ie t y  o f  f a s c in a t in g  academ ic 
s u rv e y s  o f  th e  p u b l ic  t r u s t  d o c t r in e  a re  a v a i la b le :  e . g . ,  Sax, 
"The  P u b l ic  T r u s t  D o c t r in e  i n  N a tu ra l R esource  L a v : E f f e c t iv e
J u d ic i a l  I n t e r v e n t io n , "  68 M ic h . L . Rev. 471 (1 9 7 0 ) ; Sax, 
" L ib e r a t in g  th e  P u b l ic  T r u s t  D o c t r in e  fro m  i t s  H is t o r i c a l  
S h a c k le s ,"  14 U .C .D .L .R e v . 185 (1 9 8 0 ) ; Jo h nso n , " P u b l ic  T r u s t  
P r o te c t io n  f o r  S tream  F low s and Lake L e v e ls , "  14 U .C .D .L . 
R ev. 233 (1 9 8 0 ) ; W ilk in s o n ,  "The P u b l ic  T r u s t  D o c t r in e  in  
P u b l ic  Land L a v ,"  14 U .C .D . L . Rev. 269 (1 9 8 0 ) ;  Bean, The 
E v o lu t io n  o f  N a t io n a l W i l d l i f e  Law, p .  37 (1 9 8 3 ) ; N o te : "The 
P u b l ic  T r u s t  i n  T id a l  A re a s : A Som etim es Submerged
T r a d i t io n a l  D o c t r in e , "  69 Y a le  L . J .  762 (1 9 7 0 ) ;  "The  P u b l ic  
T r u s t  and th e  W a te rs  o f  th e  A m erican  W est: Y e s te rd a y , Today
and T o m o rro v ,"  L e v is  and C la r k ,  N o r th w e s te rn  S ch o o l o f  Lav 
(1 9 8 8 ).
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the air, running water, the sea, and consequently the shores of the 
sea" were "common to mankind." Justinian, Institutes 2.1.1 (T. 
Sandars trans. 1st Am. ed. 1876.); SEE ALSO: 2 Blackstone,
commentaries 403 (1803).

This indefeasible public interest in certain natural resources 
remains the heart of the Public Trust Doctrine as we prepare to 
enter the twenty-first century A.D.

In American jurisprudence, courts that have faced public trust 
issues have looked primarily to English law, including the Magna 
Carta, to explain the scope and impact of the public trust 
doctrine. SEE, e.g., Martin v Waddell's Lessee. 41 U.S. (16 Pet.) 
367, 410 (1842); Geer v Connecticut. 161 U.S. 519 (1896).2

Federal law in the United States has a long and continuing 
history of public trust jurisprudence. Nonetheless, the Public 
Trust Doctrine in America has been primarily a creature of state 
common law.5 District of Columbia v Air Florida. 750 F. 2d 1077, 
1082 (D.C. App., 1984). SEE, e.g., State v Lonavear Holding Co.. 
29 N.W. 2d 657 (Minnesota, 1947); Citv of Madison v State. 83 N.W. 
2d 674 (Wisconsin, 1957); Metlakatla Indian Community. Annette 
Island,. Reserve V-.EqflD, 362 P. 2d 901, 905 (Alaska, 1961); aff 'd. 
369 U.S. 45 (1962); Herscher v State. 568 P. 2d 996, 1003,1005 
(Alaska, 1977); Owslchek v State. 763 P. 2d 488, 492-496 (Alaska, 
1988); CWC Fisheries. Inc. v Bunker. 755 P. 2d 1115 (Alaska, 
1988); McDowell v State. 785 P. 2d 1, 12, 16, 18 (Alaska, 1989); 
Gilbert v State. 803 P. 2d 391, 398-399 (Alaska, 1990)/

Spanish law, and subsequently Mexican law, recognized the 
Public Trust Doctrine. SEE: Citv of Los Angeles v Venice Peninsula 
Properties 644 P. 2d 792 (California, 1982). Some commentators 
have suggested that public trust rights guaranteed by the Treaty of 
Guadalupe Hidalgo serve as an independent basis for the Public 
Trust Doctrine in California. SEE: Stevens, "The Public Trust:
A Sovereign's Ancient Prerogative Becomes the People's 
Environmental Right," (1980) 14 U.C. Davis L. Rev. 195, 197;
Dyer, "California Beach Access: The Mexican Law and the Public
Trust," (1972) 2 Ecology L. Q. 571.

5 There is no universal and uniform law on the subject;
(the public trust doctrine)...each State applies the doctrine to 
the lands under the tide waters within its borders according to its 
own views of justice and policy. ... Great caution, therefore, is 
necessary in applying the precedents in one State to cases arising 
in another. Shlvelv v Bowlbv. 152 U.S. 1, 26 (1894).

* For a review of most Alaska Statutes governing
administration of natural resources in Alaska, SEE: "Natural
Resources and the Public Trust Doctrine," Alaska Bar Association, 
1986. This symposium antedates and therefore does not discuss the 
key Alaska cases of CWC Fisheries v Bunker. 755 P. 2d 1115 (Alaska, 
1988), and Owsichek v State. 763 P. 2d 488 (Alaska, 1988). Also,
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C. History of the Public Trust Doctrins in Alaska

1. The Alaska State Constitution

In Alaska, the evolution of the public trust doctrine is not 
so historically elaborate as it is in many other states. Because 
of Alaska's relatively recent admission to the Union, it is not 
possible to adequately describe the purview of the doctrine in 
Alaska without some reference to jurisprudence from sister 
jurisdictions. Nonetheless, Alaskan public trust law is already 
surprisingly well-developed.

Even before Statehood, Alaska recognized the force of the 
public trust doctrine. This is easily understood in the context of 
a Territory as rich in resources as Alaska facing the imminent 
prospect of Statehood and the attendant responsibilities of 
managing immense natural resource wealth.

To protect the patrimony of Alaska against intemperate 
disposal, Alaskans adopted a State Constitution with exceptional 
provisions regarding natural resources. (SEE: Alaska Constitution, 
Article VIII.) Among those constitutional provisions, one finds 
the ontogenesis of the public trust doctrine in Alaska law.

The Alaska Constitution— adopted by the Constitutional 
Convention on February 5, 1956 and ratified by the people of Alaska 
on April 24, 1956— is the primary source of the public trust
doctrine in Alaska.5

The framers of the Alaska Constitution were conversant with 
and understood the nature of and obligations of the public trust 
doctrine. SEE: The Alaska Constitutional Convention Proceedings,
Vol. 6, pp. 75-103.

Although the Framers of the Alaska Constitution did not elect 
to explicitly incorporate the public trust doctrine into Alaska's 
organic law,6 the Framers intended the "common' use" clause of 
Article VIII, § 3, to implicitly adopt the public trust doctrine.7

the 1986 ABA symposium omitted discussion of Alaska's public trust 
umbrella statute: AS 38.05.502.

The Alaska Constitution did not become operative until 
Statehood ves formally proclaimed on January 3, 1959.

6 The Alaska Constitution, Article VIII, $6, as originally 
proposed, would have placed all state lands "in trust." SEE: 
Committee Proposal No. 8, $7, 6 Alaska Constitutional Convention, 
p. 78, and commentary.

7 Often what is implied is as much a part of the Alaska 
Constitution as what is expressed. SEE: Wade v Nolan. 414 P. 2d 
689 (Alaska, 1966).
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Th*» "common use" clause provides:

Wherever occurring In the natural state, fish, wildlife, and 
waters are reserved to the people for common use.

Alaska Constitution, Article VIII, 53.

Since Statehood, a host of decisions by the Alaska Supreme 
Court have recognized the force of the public trust doctrine in 
Alaska and have consistently expanded the scope of tho public 
trust. SEE: e.g., Metlakatla Indian Community. Annette Island 
Reserve v Egan. 362 p. 2d 9 0 1 , 9 0 5 (Alaska, 1961); sULld, 369 u.s. 
45 (1962); Heracher v State. 568 P. 2d 996, 1003,1305 (Alaska,
1977); owslchek v State. 763 P. 2d 488, 492-496 (Alaska, 1988);
CWC.Elahorlgs..i— Ins. ..v.flunKer, 7 5 5 p. 2d 1 1 1 5 , 1 1 1 7 - 1 1 2 1  (Alaska,
1988); McDowell v State. 785 P. 2d 1, 16-18 (Alaska, 1989); Gilbert 
v State. 803 P. 2d 391, 398-399 (Alaska, 1990).

Various decisions of the Alaska Supreme Court have established 
beyond debate that the public trust doctrine is implicit in the 
"common use" clause.

We begin by examining the constitutional history to determine 
the framers' intent in enacting the common use clause. This 
was a unique provision, not modeled on any other state 
constitution. Its purpose was anti-monopoly. This purpose 
was achieved by constitutionalizlng common law principles
imposing upon the state a public trust duty with regard to the 
management of fish, wildlife, and waters, (footnote omitted)

Owsichek v State. 763 P. 2d 488, 493 (Alaska, 1988), citing 4
Proceedings of the Alaska Constitutional Convention 2492 (Jan. 18,
1956).

...title (to fish and wildlife) is reserved to the people, or 
the state on behalf of the people, (emphasis added)

Owslchek v State. 763 P. 2d 488, 493 (Alaska, 1988), citing 4
Alaska Constitutional Convention Papers, Tolder 210.

. . . t h e  p o w e r  o r  c o n t r o l  l o d g e d  i n  t h e  s t a t e . . . i s  t o  b e  
e x e r c i s e d  l i k e  a l l  o t h e r  p o w e r s  o f  g o v e r n m e n t  a s  a  t r u s t  f o r  
t h e  b e n e f i t  o f  t h e  p e o p l e ,  a n d  n o t  a s  a  p r e r o g a t i v e  f o r  t h e  
a d v a n t a g e  o f  t h e  g o v e r n m e n t  a s  d i s t i n c t  f r o m  t h e  p e o p l e ,  o r  
f o r  t h e  b e n e f i t  o f  p r i v a t e  i n d i v i d u a l s  a s  d i s t i n g u i s h e d  f r o m  
t h e  p u b l i c  g o o d .

Qvslchsk v State. 763 P. 2d 488, 494 (Alaska, 1988), citing 
G8tr V Carntctlcut* 1«1 U.S. 519, 529 (1896)(enphasis added by the 
court in Ovaichak).

In light of this historical review (e.g., Geer v Connecticut.
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1 6 1  U . S .  3 1 9 ,  3 . 9  ( 1 8 9 6 ) ,  a n d  I l l l n o l a _ C a n t r a l  R a i l r o a d  c n .  v  
I l l i n o i s ,  1 4 6  U . "  3 8 7  ( 1 8 9 2 )  ) ,  v a  c o n c l u d a  t h a t  t h a  c o m m o n
u a a  c l a u a a  w a a  i n t a n d a d  t o  e n g r a f t  i n  o u r  c o n o c i t u t i o n  c a r t a i n  
t r u a t  p r i n c i p l e s  g u a r a n t a a l n g  a c c a a s  t o  t h a  f i a h ,  w i l d l i f e ,  
a n t .  v a t a r  r a a o u r c a a  o f  t h a  a t a t a .

Q u a *  V - S t a t O ,  7 6 3  P .  2 d  4 8 8 ,  4 9 6  ( A l a s k a ,  1 9 8 8 ) .

T h u a ,  c o m m o n  l a w  p r i n c i p l a a  i n c o r p o r a t e d  i n  t h e  c o m m o n  u s e  
c l a u a a  i m p o a a  u p o n  t h a  a t a t a  a  t r u a t  d u t y  t o  m a n a q a  t h a  f i a h ,  
w i l d l i f e ,  a n d  w a t e r  r a a o u r c a a  o f  t h a  a t a t a  f o r  t h e  b e n e f i t  o f  
a l l  t h a  p e o p l e ,  ( f o o t n o t e  o m i t t e d )

P M S l t f h f X . y  J S t a t l .  7 6 3  P .  2 d  4 8 8 ,  4 9 5  ( A l a s k a ,  1 9 8 8 ) .

T o  r e c a p i t u l a t e ,  t h a  A l a a k a  S u p r e m e  C o u r t  h a a  r e c o g n i z e d  t h a
c o n a t i t u t i o n a l  a t a t u r a  o f  t h a  p u b l i c  t r u a t  d o c t r i n e  i n  A l a a k a  a n d  
i t s  I n t e g r a l  r o l e  I n  A l a s k a n  l a v  i n  t h e  p r e a e r v a t i o n  o f  o u r  n a t u r a l  
r e s o u r c e s  s i n c e  t h a  e a r l i e s t  d a y s  o f  S t a t e h o o d .  M s t l a k a t l a  I n d i a n  
C a s s  l i t Y .  A n n a u t  . I s l a n t i L - R a s a r Y t  v  E g a n ,  3 6 2  p .  2d  9 0 1 , 905
( A l a s k a ,  1 9 6 1 ) ;  a f f ’ d . 3 6 9  U . S .  4 5  ( 1 9 6 2 ) .

2 .  T h a  P u b l i c  T r u a t  D o c t r i n e  i n  t h e  A l a a k a  S t a t u t e s :  
T h a  1 9 8 3  " S a g e b . - u a h  R e b e l l i o n 1* I n i t i a t i v e ,  | 5

T h e  p u b l i c  t r u a t  d o c t r i n e  h a s  b e a n  e n s h r i n e d  i n  t h a  A l a s k a
C o n s t i t u t i o n  a n d  i t  h a s  b e a n  r e p e a t e d l y  r e c o g n i z e d  b y  t h e  A l a s k a
S u p r e m e  C o u r t .  P o r h a p s  i n  r e c o g n i t i o n  o f  i t s  a t a t u a  a s  t h e  
c y n o a u r e  o f  A l a s k a n  r e a o u r c e  l a w ,  t h a  p u b l i c  t r u s t  d o c t r i n e  i n  
A l a s k a  h a s  a l s o  b e e n  e x p l i c i t l y  r e c o g n i z e d  b y  o u r  S t a t e ' s  
e l e c t o r a t e .

T h r o u g h  t h e  c o n s t i t u t i o n a l  p r o c e s a  o f  t h e  I n i t i a t i v e  ( A l a s k a  
C o n s t . ,  A r t .  X X ,  I f  1 - 4 ) ,  t h e  v o t e r s  o f  A l a s k a  i n  1 9 1 3  p r o p o s e d  a n d  
a d o p t e d  a n  I n i t i a t i v e 1 c o n t a i n i n g  a n  e x p r e a a  s t a t u t o r y  s t a t e m e n t  
o f  t h e  p u b l i c  t r u s t  d o c t r i n e ;

. . ♦ a i l  l a m l  i n  U t t  n a t a  a n d  a l l  a l n a r a l a  n o t  p r e v i o u s l y  
a p p r o p r i a t e d  A l t  U k t  t l f i l U i l Y t  B r f i M J f t Y - B l J U M J t f l g l l  o f  t h e  
s t a t e  a n d  U t  a  L a  L a  h o l d s  t i l l s  t o  t h a  l a n d  a n d  a i n t r a l i  i n  
t r u s t  l o r  t h a  s t r a i t  a l  t h a  n a n *

9 T h e  p u b l i c  t r u a t  d o c t r i n e  w a s  c e r t a i n l y  n o t  t h e  f o c u s  o f  
t h e  1 S 8 3  I n i t i a t i v e .  H o s t  o f  t h e  p u b l i c  d e b a t e  r e g a r d i n g  t h e  
I n i t i a t i v e  d s a l t  w i t h  t e n s i o n  b e t w e e n  t h e  r e s p e c t i v e  r d * e s  o f  t h e  
f e d e r a l  g o v e r n m e n t  a n d  t h e  S t a t e  o f  A l a s k a  I n  l a n d  m a n a g e m e n t ,  I n  
k e e p i n g  w i t h  t h e  g e n e r a l  t e n o r  o f  t h e  ‘ S a g e b r u s h  R e b e l l i o n . "
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A S  3 8 . 0 5 . 5 0 2  ( 1 9 8 3  I n i t i a t i v e  P r o p o s a l  N o .  5 ,  § 1 ) .  ( e m p h a s i s
a d d e d ) 9

T h i s  e x t r a o r d i n a r y  I n i t i a t i v e — r e i t e r a t i n g  t h e  m o s t  
f u n d a m e n t a l  t e n e t  o f  l a w  r e g a r d i n g  m a n a g e m e n t  o f  t h e  m a i n  s o u r c e  o f  
A l a s k a ' s  c u r r e n t  a n d  f u t u r e  w e a l t h - - h a s  n o t  y e t  b e e n  t h e  b a s i s  f o r  
a  r e p o r t e d  d e c i s i o n  b y  t h e  A l a s k a  S u p r e m e  C o u r t .

L e g i s l a t i v e  h i s t o r y  f o r  t h i s  I n i t i a t i v e  i s  n o t  h e l p f u l ,  
e i t h e r .  L a c k i n g  j u d i c i a l  g l o s s  a s  w e l l  a s  a  r e l i a b l e  i n d i c a t i o n  o f  
t h e  a n i m u s  b e h i n d  t h e  t r u s t  p o r t i o n  o f  t h e  S a g e b r u s h  I n i t i a t i v e ,  
o n e  m u s t  r e l y  o n  o t h e r  t o o l s  o f  s t a t u t o r y  i n t e r p r e t a t i o n  t o  
e x p l i c a t e  A S  3 8 . 0 5 . 5 0 2 .  I n t e r p r e t a t i o n  o f  A S  3 8 . 0 5 . 5 0 2  w i l l  c a l l  
f o r  j u d i c i a l  r e c o u r s e  t o  t h e  r u l e  o f  l a w  t h a t  i s  m o s t  a d v i s a b l e  i n  
l i g h t  o f  r e a s o n  a n d  p u b l i c  p o l i c y .

A s  a  m a t t e r  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  c o u r t s  s h o u l d  n o t  
a s s u m e  t h a t  A S  3 8 . 0 5 . 5 0 2  i s  a  m e r e  r e d u n d a n c y .  A S  3 8 . 0 5 . 5 0 2  m u s t  
b e  s e e n  a s  e x p a n d i n g  t h e  p u r v i e w  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  
b e y o n d  t h a t  w h i c h  i s  c o n t a i n e d  i n  o u r  S t a t e  C o n s t i t u t i o n  a n d  
s t r e n g t h e n i n g  t h e  a f f i r m a t i v e  o b l i g a t i o n s  o f  s t e w a r d s h i p  i m p o s e d  
u p o n  t h e  s t a t e  q u a  t r u s t e e .

A S  3 8 . 0 5 . 5 0 2  e n l a r g e s  t h e  s c o p e ,  a n d  t h e r e b y  a l s o  e n l a r g e s  t h e  
p u r p o s e s  o f  t h e  p u b l i c  t r u s t  i n  A l a s k a ,  b y  c l e a r l y  a p p l y i n g  t h e  
p u b l i c  t r u s t  d o c t r i n e  t o  m i n e r a l s  a n d  a l l  p u b l i c l y - o w n e d  l a n d ,  
r e g a r d l e s s  o f  t h e  l a n d ' s  r e l a t i o n s h i p  t o  t h e  e b b  a n d  f l o w  o f  t h e  
t i d e s .  I t  r e m a i n s  f o r  A l a s k a ' s  j u d i c i a l  b r a n c h  o f  g o v e r n m e n t  t o  
r e c o g n i z e  a n d  I n t e r p r e t  t h o s e  a d d i t i o n a l  p u r p o s e s  a d u m b r a t e d  i n  
A S  3 8 . 0 5 . 5 0 2 .  S E C ,  e . g . ,  n a t i o n a l  A u d u b o n  S o c i e t y  v .  S u p e r i o r  
C o u r t  o f  A l p i n e  C o u n t v . 6 5 8  P .  2 d  7 0 9 ,  7 1 9  ( C a l i f o r n i a ,  1 9 8 3 )  ( I n
flank).  c i t i n g  H a r k s  v  w h l t n e v . 4 9 1  P .  2 d  3 7 4  ( C a l i f o r n i a ,  1 9 7 1 )  ( X u
Bank).

T h e  u s u a l  r u l e  a p p l i e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  i s  t o  
c o n s t r u e  I n i t i a t i v e s  b r o a d l y .  T h o m a s  v  B a i l e y . 5 9 5  P .  2 d  1 ,  3 
( A l a s k a ,  1 9 7 9 ) ;  C J L & Y - f l i .  f a l r b & n k i  y _ f a l r f e a n K i  - C o n v i n U f l n - a n d
V i s i t o r s  B u r e a u . ______ P .  2 d  _ ( A l a s k a ,  1 9 9 1 ) ,  S u p r e m e  C o u r t
O p i n i o n  H o .  3 7 6 0 ,  O c t o b e r  1 1 ,  1 9 9 1 .

I t  d o e s  n o t  s e e m  o v e r l y  a d v e n t u r o u s  t o  h a z a r d  t h e  s u p p o s i t i o n  
t h a t  e  b r o a d  j u d i c i a l  c o n s t r u c t i o n  o f  A S  3 8 . 0 5 . 5 0 2  w o u l d  r e s u l t  i n  
t h e  c o n c l u s i o n  t h a t  t h e  s t a t u t o r y  c o m p o n e n t  o f  A l a s k a ' s  p u b l i c  
t r u s t  d o c t r i n e  p r o t e c t s  a l l  S t a t e - o w n e d  l e n d  i n  A l a s k a ,  I n c l u d i n g  
t h e  f i s h ,  w i l d l i f e ,  t i m b e r ,  e n d  w a t e r  r e s o u r c e s  f o u n d  o n  t h e  l a n d ,  
a n d  a l l  s t a t e - o w n e d  m i n e r a l s  n o t  a p p r o p r i a t e d  p r i o r  t o  a d o p t i o n  o f  
t h e  1 9 8 3  I n i t i a t i v e .

A l t h o u g h  a m b i g u i t y  i e  u s u a l l y  i n  t h e  e y e s  o f  t h e  b e h o l d e r ,  i t  
m a y  b e  u s e f u l  t o  m a k e  a  f e w  g u e s s e s  h o w  t h e  A l a s k a  S u p r e m e  C o u r t  
w o u M  v i e w  A S  3 8 . 0 5 . 5 0 2 .  W h e n  a  s t a t u t e  i s  u n a m b i g u o u s ,  
l e g i s l a t i v e  h i s t o r y  i s  n o t  g e n e r a l l y  u s e d  t o  d e t e r m i n e  t h e  m e a n i n g  
O f  t h e  s t a t u t e .  T V A  v  M i l l .  4 3 7  U . S .  1 5 3 ,  1 8 4 ,  n .  2 9  ( 1 9 7 8 ) ;  S t a t e

T h e  p u b l i c  t r u s t  p r o v i s i o n  o f  t h e  I n i t i a t i v e  w a s  
r e n u m b e r e d  b y  t h e  A e v l s o r  o f  S t a t u t e s  a s  A S  3 8 . 0 3 . 5 0 2 .



V  c l e v  o f  H a i r i n g f 6 2 7  P .  2 d  1 0 4 7 ,  1 0 4 9  f n .  6 ( A l a s k a ,  1 9 8 1 ) .
T h e  l a n g u a g e  o f  A S  3 8 . 0 5 . 5 0 2  a p p e a r s  u n a m b i g u o u s  a s  t o  t h e  

f a c t  t h a t  o n e  p u r p o s e  o f  t h i s  I n i t i a t i v e  w a s  t o  u n e q u i v o c a l l y  s t a t e  
t h a t  a l l  s t a t e - o w n e d  l a n d  i n  A l a s k a  a n d  a l l  u n a p p r o p r i a t e d  
m i n e r a l s 0 ,  a r e  h e l d  i n  t r u s t  f o r  t h e  p e o p l e  o f  t h e  s t a t e .

T h e r e  i s  a t  l e a s t  a  l a t e n t  a m b i g u i t y  i n  AS  3 8 . 0 5 . 5 0 2  i n s o f a r  
a s  t h e  m e a n i n g  i n t e n d e d  t o  b e  g i v e n  t o  t h e  t e r m  ’ ’ l a n d "  a s  i t  w a s  
u s e d  i n  t h e  I n i t i a t i v e .  T h a t  a m b i g u i t y  d i s a p p e a r s ,  h o w e v e r ,  w h e n  
A S  3 8 . 0 5 . 5 0 2  i s  c o n s t r u e d  i n  c o n j u n c t i o n  w i t h  A l a s k a ' s  p r e - e x i s t i n g  
s t a t u t o r y  d e f i n i t i o n  o f  " l a n d "  o r  " s t a t e  l a n d . "  A S  3 8 . 0 5 . 9 6 5  ( 1 9 ) .

T h e  t e r m  " l a n d "  h a s  b e e n  g i v e n  a n  e x t r e m e l y  b r o a d  d e f i n i t i o n  
i n  A l a s k a :

" s t a t e  l a n d "  o r  " l a n d "  m e a n s  a l l  l a n d ,  i n c l u d i n g  s h o r e ,  t i d e  
a n d  s u b m e r g e d  l a n d ,  o r  r e s o u r c e s  b e l o n g i n g  t o  o r  a c q u i r e d  b y  
t h e  s t a t e ;

A S  3 8 . 0 5 . 9 6 5  ( 1 9 )  ( e m p h a s i s  a d d e d ) . S E E  A L S O :  A . G .  O p .  1 1 6 6 - 1 3 6 -
8 5 ,  F e b r u a r y  2 1 ,  1 9 8 5 ,  p p .  6 - 7 .

T h e  1 9 8 3  I n i t i a t i v e ' s  a p p l i c a t i o n  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  
t o  a l l  " l a n d "  t h e r e f o r e  s h o u l d  b e  i n t e r p r e t e d  t o  m e a n  t h a t  t h e  
p u b l i c  t r u s t  d o c t r i n e  e x t e n d s  b e y o n d  t i d e w a t e r  a n d  i n c l u d e s  s t a t e -  
o w n e d  u p l a n d s  A n d  r e s o u r c e s  f o u n d  t h e r e o n ,  s u c h  a s  f i s h ,  w i l d l i f e ,  
t i m b e r ,  a n d  w a t e r .  A S  3 8 . 0 5 . 9 6 5  ( 1 9 ) .

A l t h o u g h  t h e  p r e c i s e  c o n t o u r s  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  
i t s e l f  a r e  n o t  s u b j e c t  t o  " b r i g h t  l i n e "  d e l i n e a t i o n ,  t h e r e  i s  n o  
a m b i g u i t y  a t  t h e  b e d r o c k  l e v e l :  t h e  p u b l i c  t r u s t  i n  A l a s k a  i s
m e a n t  t o  a p p l y  t o  a i l  S t a t e  l a n d  a n d  a l l  u n a p p r o p r i a t e d  m i n e r a l s . 11

10 U n d e r  A l a s k a  l a v ,  t h e  m i n e r a l  e s t a t e  i s  t h e  d o m i n a n t  
e s t a t e  a n d  c a r r i e s  w i t h  i t  t h e  r i g h t  t o  m a k e  s u c h  u s e  o f  t h e  
t u r f a c e  e s t a t e  a s  i s  r e a s o n a b l y  n e c e s s a r y  t o  r e m o v e  t h e  m i n e r a l s .
IforXflQ.Cgrp. Y Meg A l l  an > __  p. 2d ____  ( A l a s k a ,  1991) S u p r e m e  C o u r t
O p i n i o n  H o .  3 7 7 1 ,  N o v e m b e r  1 5 ,  1 9 9 1 ,  S l i p  O p i n i o n  a t  p .  1 3 .

N o n e t h e l e s s ,  t h e  r i g h t s  o f  t h e  m i n e r a l  e s t a t e  a r e  t o  b e  
e x e r c i s e d  w i t h  d u e  r e g a r d  f o r  t h e  r i g h t s  o f  t h e  o w n e r  o f  t h e
s e r v i e n t  e s t a t e .  M o r k e n  C o r o ,  v  K c G a h a n . ____  P .  2 d  ____  ( A l a s k a ,
1 9 9 1 )  S u p r e m e  C o u r t  O p i n i o n  N o .  3 7 7 1 ,  N o v e m b e r  1 5 ,  1 9 9 1 ,  S l i p  
O p i n i o n  a t  p .  1 4 .  S E E  A L S O :  7 0  A L R  3 r d  3 8 3  ( 1 9 7 6 ) .

W h e r e  m i n e r a l  e x t r a c t i o n  w o u l d  b e  w h o l l y  i n c o m p a t i b l e  w i t h  
p u b l i c  t r u s t  u s e s  o f  t h e  l a n d ,  a  s t r o n g  a r g u m e n t  c o u l d  b e  m a d e  t h a t  
t h e  m i n e r a l  e x t r a c t i o n  i s  f o r b i d d e n .

U n d e r  A l a s k a  l a w ,  g r a v e l  i s  n o t  a  m i n e r a l .  N o r k a n  C o r p .  
v  H c G a h a n .  P .  2 d  _  ( A l a s k a ,  1 9 9 1 )  S u p r e m e  C o u r t  O p i n i o n  N o .  
3 7  1 ,  N o v e m b e r  1 5 ,  1 9 9 1 ,  S l i p  O p i n i o n  a t  p .  1 3 .

C r a v e l  i s  t h e  e s s e n c e  o f  t h e  s u r f a c e  e s t a t e ,  a n d  i t s  
e x t r a c t i o n  c a n  r e n d e r  l a n d  u n s u i t e d  f o r  p u b l i c  r e c r e a t i o n  o r  
w i l d l i f e  o r  f i s h e r i e s  h a b i t a t .

C o u r t s  a r e  v i r t u a l l y  u n a n i m o u s  i n  h o l d i n g  t h a t  g r a v e l ,  i s  n o t



Thus, in interpreting and applying AS 38.05.502, tne only 
interpretive tasks arguably presented for a court to determine are 
the extent of the State's fiduciary obligations under the public 
trust and the extent of the resources included within the ambit of 
the term "land."’2

The fact that the public trust doctrine in Alaska emanates 
from our State Constitution and has also been embraced by the 
electorate as a whole, through the Initiative process, means that 
courts should sedulously protect the values embodied in the trust. 
It also means that courts should broadly construe the purposes of 
the public trust, since a narrow construction would risk the loss, 
through alienation of the 1us privatum, of the inherently public 
resources that constitute the corpus of the trust.

The Alaska Legislature has plenary authority over state-owned 
resources, including lands conveyed to the state under the terms of 
the express, statutory, university trust, ch. 181, 38 State. 1214, 
and 45 Stat. 1091. The authority of the Legislature is not so 
great, however, as to enable it to ignore or violate its legal 
responsibilities as fiduciary for the public trust.

To summarize, the public trust doctrine in Alaska, including 
government's fiduciary role in management of trust resources, is 
one of the hallowed principles of Alaskan law. This tradition has 
been vigorously and repeatedly upheld in Alaska by our 
Constitutional Framers, by the Alaska Supreme Court, and by the

a "mineral" in the legal sense of that word. e.g. Anchorage Sand 
& Gravel Co. v Schubert. 114 F. Supp. 436, 437-438 (D. Alaska,
1 9 5 3 ); Miller Land k Mineral Co.-V-State Highway 757 p. 2d
1001, 1003-1004 (Wyoming, 1988); and cases cited in Norken Corp. v
McGahan. __  P. 2d ___ (Alaska, 1991) Supreme Court Opinion No.
3771, November 15, 1991, at fn 4.

12 "state lands" or "lands" means all lands, including 
shore, tide, and submerged lands, or resources belonging to or 
acquired by the state. AS 38.05.365 (16), cited in Moore v State. 
553 P. 2d 8, 25 (Alaska, 1976) (emphasis added by the court), 
renumbered as AS 38.05.960 (19).

Assuming that tha word "resources" .s not a mere redundancy, 
the conclusion seams reasonable that land-tied resources, such as 
timber, come within the ambit of the definition of "lands."

Title 39 of tha Alaska Statutes contains an additional 
definition of "state lands" that reinforces the very broad sweep of 
the tera. A S  38.50.170 defines "state land" as: "including shore, 
tide, and submerged land or unsevered resources belonging to or 
acquired by the state excluding interests in land severed or 
constructively severed from the land..."

Thus, a court should logically give an expansive definition to 
the tera "land" as used in AS 38.05.502, so that it includes, inter 
alia, state-owned uplands, fish and wildlife habitat, waters, 
recreation, scientific, educational, scenic, and aesthetic values.
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The fact that the public trust doctrine in Alaska emanates 
from our State Constitution, and has been reiterated by the 
electorate through the Initiative process, means that courts should 
sedulously protect the values embodied in Alaska's public trust.

The public trust also imposes an affirmative duty on the 
executive branc.i of state government. state agencies must 
thoroughly consider the public trust ramifications of their 
actions, especially where disposal of state land, forest resources, 
water, or unappropriated minerals are concerned.

Any disposal of trust resources must be strictly pursuant to 
the obligatory nature of the trust. Illinois Central R. Co. v 
State 146 U.S. 387 (1892)? Geer v Connecticut. 161
U.S. 519 (1896).

State agencies must communicate the potential impacts of 
actions that may harm those resources to the entire Alaskan public 
in a clear and intelligible manner. State agencies should also 
observe standards of prudent self-restraint where disposal or 
exchange of state resources are at issue in order to assure 
protection of public trust resources.

e l e c t o r a t e  a t  l a r g e .
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A. The Purposes of the Public Trust in the United States

As defined in the various courts of the United States, the 
objectives of the public trust have evolved in concert with 
changing public perceptions of the values and uses of the trust 
resources that are managed by State government.

In the context of state-owned lands, the public trust doctrine 
has most frequently been applied in the context of tidelands. 
SEE, e.g.. Martin v Waddell's Lessee. 41 U.S. (16 Pet.) 367 (1842); 
Shively V .Bgwlfey_., 152 U.S. 1 (1894) ; CWC Fisheries. Inc. v 
Bunker. 755 P. 2d 1115 (Alaska, 1988).

During the nineteenth century, the purposes of the tidelands 
trust were traditionally defined in terms of navigation, commerce, 
and access for commercial fisheries.

Yet the public trust doctrine has never been so constricted. 
The public trust doctrine was never the exclusive creature of 

littoral states, and the purposes of the public trust have never 
been limited to the triad of commerce, navigation, and fishing.15

As society and its needs have evolved, the scope and purposes 
of the public trust doctrine have also evolved and expanded. This 
evolution should be expected to continue.

There is a growing public recognition that one of the most 
important public uses of the tidelands— a use encompassed 
within the tidelands trust— is the preservation of those lands 
in their natural state, so that they may serve as ecological 
units for scientific study, as open space, and as environments 
which provide food and habitat for birds and marine life, and 
which favorably affect the scenery and climate of the area.

National.Audubon_Society_v. Superior Court of Alpine Countv. 658 P. 
2d 709, 719 (California, 1983) fin Bank), citing Marks v Whltnev. 
491 P. 2d 374 (California, 1971) fin Bank!.

What has been the result of this doctrinal evolution?
Caveat; The list set out below does not purport to be

complete. The Public Trust Doctrine almost certainly has been held 
to protect additional resources and uses tlereof; this writer does 
not pretend to have exhausted all avenues of research. Also, the 
doctrine I s  likely to be expanded as the years go by and public 
habits and needs change. Nonetheless, this listing should provide 
the reader with an appreciation of the current status of the way in
which the purposes of the public trust doctrine are expressed in
different states.

I I .  THE PURPOSES AND SCOPE OF THE P U B L IC  TRUST

3 As discussed infra, the public trust doctrine in Alaska 
does not lose its force at the mean high tide line; the scope of 
the public trust in Alaska stretches beyond the capacious mud flats 
of Bristol Bay or Cook Inlet.
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With those caveats in mind, the purposes of the public trust 
doctrine in the United States have been held to include at least:

— protection of navigational and commercial fishing rights 
over tidelands, e.g., Martin v Waddell's Leasea, 41 U.S. (16 
Pet.) 367, 410 (1842);
— recreational fishing, boating, swimming, water skiing, and 
other related purposes, e.g., Wllbour V Gallagher. 462 P. 2d 
232 (Washington, 1969) cert, denied. 400 U.S. 878 (1970);
— protection of the public's right to hunt, e.g., Opinion of 
the Justices. 424 N.E. 2d 1092 (Massachusetts, 1981); Delmarva
Power ft Light Co. or Maryland...y. Eb.erhard> 2 3 0 a. 2d 644 
(Maryland, 1967); Bsll V Town.0t_Hells, 557 A 2d 168 (Maine,
1989); HartroriL.v.gUfflantPn, 146 A. 2d 851 (New Hampshire, 
1958); Swan Island Club v White. 114 F. Supp. 95 (E.D.N.C., 
1953), aff'd sub nom. Swan Island Club v Yarborough. 209 F. 2d 
698 (4th Cir., 1954);
— protection of fish and wildlife habitat, e.g., Kootenai 
Environmental alliance v Panhandle Yacht Club. 671 P. 2d 1085 
(Idaho, 1983); People of the Town of Smlthtown v Poveromo. 336 
N.Y.S. 2d 764 (New York, 1972); Just v Marinette Countv. 201 
N.W. 2d 761 (Wisconsin, 1972); SEE ALSO: 52(c), ch. 82, S.L.A. 
1985, Temporary and Special Acts and Resolves;
— recreational access to the ocean, e.g., Countv of Hawaii v 
Sotomura. 517 P. 2d 57 (Hawaii, 1973);
— sunbathing, swimming, other shore activities, and access to 
and use of shorelands and upland dry sand beaches, e.g., 
(Matthews v Bav Head Improvement Assn.. 471 A. 2d 355, 365 
(New Jersey, 1984), cert, denied. 469 U.S. 821 (1984),; 
— enjoyment of scenic beauty, Citv of Madison v State. 83 NW 
2d 674, 678 (Wise. 1957); Qbrecht v National Gypsum Co.. 105 
NW 2d. 143, 149, 151 (Michigan, 1960);
— conservation of fishery resources, e.g., Metlakatla Indian 
Community. Annette Island Reserve v Egan. 362 P. 2d 9 0 1 , 915 
(Alaska, 1961); aff'd. 369 U.S. 45 (1962), Owslchek v State. 
763 P. 2d 488, 492-496 (Alaska, 1988), Gilbert v State. 803 P. 
2d 391, 398-399 (Alaska, 1990), and McDowell v State. 785 P. 
2d 1, 12, 16, 18 (Alaska, 1989); Nathanson v State. 554 P. 2d 
456, 458 fn. 9, (Alaska, 1976);
— conservation of wildlife resources, e.g., Herscher v State. 
568 P. 2d 996, 1005 (Alaska, 1977); Owslchek v State. '-63 P. 
2d 488, 492-496 (Alaska, 1988), McDowell v State. 785 P. 2d 1, 
12, 16, 18 (Alaska, 1989) Gilbert v State. 803 P. 2d 391, 398- 
399 (Alaska, 1990), and Arnold v Mundv. 6 N.J.L. 1, 86 (2d e.d 
1875) cited in Matthews v Bav Head Improvement Assn.. 471 A. 
2d 355, 361 (New Jersey, 1S84), cert, denied. 469 U.S. 821 
(1984),;
— waters and minerals, e.g, Herscher v State. 568 P. 2d 996, 
1003 (Alaska, 1977); and
— existing and future recreational uses Ch. 82, 51(c), SLA 
1985 (Alaska Statutes, Temporary arid Special Acts and
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1 . The P u rp o se s  o f  th e  P u b l ic  T r u s t  in  A la s k a

L ik e  m o s t common la w  d o c t r in e s ,  th e  p u b l i c  t r u s t  d o c t r in e  in  
A la s k a  i s  f l e x i b l e . 15 As c e r t a in  n a t u r a l  re s o u rc e s  have  become 
p r o g r e s s iv e ly  m ore s c a rc e ,  th e  p u rp o s e s  f o r  w h ic h  th e  p u b l i c  t r u s t  
has  been j u d i c i a l l y  in v o k e d  i n  A la s k a  have  e xpa nded . • For exanple, 
i n  1985 , th e  A la s k a  L e g is la t u r e  r e c o g n iz e d  th e  n e c e s s i t y  o f  
e n d o w in g  th e  p u b l i c  t r u s t  d o c t r in e  w i t h  s u f f i c i e n t  f l e x i b i l i t y  t o  
accom m odate f u t u r e  u se s  in  th e  c o n te x t  o f  r e c r e a t io n a l  a s p e c ts  o f  
th e  p u b l i c  t r u s t .  SEE: c h .  82 , § l ( c ) ,  SLA 1985 (A la s k a  S ta tu te s ,
T e m p o ra ry  and S p e c ia l A c ts  and R e s o lv e s  1 9 8 5 ).

The p u rp o s e s  o f  th e  p u b l i c  t r u s t  d o c t r in e  i n  A la s k a  have  n e v e r 
been  d e f i n i t i v e l y  e s ta b l is h e d .  The w isdom  o f  n o t  d o in g  so is  
m a n i f e s t . 16

R e s o l v e s )  . u

B .  A l a s k a  L a w  a n d  t h e  P u b l i c  T r u s t

I n  M a tth e w s , s u p r a , th e  New J e rs e y  Supreme C o u r t  fo u n d  a 
p u b l i c  t r u s t  r i g h t  o f  a c c e s s  t o  a l l  m u n ic ip a l ly - o w n e d  beaches above  
and b e lo w  th e  h ig h  t i d e  l i n e .  The C o u r t  t h e r e in  w r o te :  "B e a ch e s  a re  
a u n iq u e  re s o u rc e  and a re  i r r e p la c e a b le . "  M a tth e w s  a t  364 .

The re m a in in g  u n lo g g e d , o ld  g ro w th  r a in  f o r e s t s  o f  S o u th e a s t  
A la s k a  a re  no  le s s  u n iq u e  a r e s o u rc e  th a n  th e  sandy  beaches o f  New 
J e r s e y .  G iv e n  th e  f a c t  t h a t  once  an A la s k a n  o ld - g r o w th  f o r e s t  i s  
lo g g e d ,  i t  may ta k e  r o u g h ly  3 0 0 -5 0 0  y e a rs  t o  r e g e n e ra te  o ld  g ro w th  
c o n d i t io n s ,  th e y  t o o ,  a re  w e l l - n i g h  " i r r e p la c e a b le "  s u b s is te n c e  and 
r e c r e a t io n a l  r e s o u rc e s .

15 The A la s k a  C o n s t i t u t i o n ,  w h ic h  i s  th e  s o u rc e  o f  th e  
p u b l i c  t r u s t  d o c t r in e  i n  A la s k a ,  has  p r e v io u s ly  been d e s c r ib e d  as 
a d ocu m e n t t h a t  i s  a d a p ta b le  t o  c h a n g in g  c ir c u m s ta n c e s .  SEE: 
W a a rw lck  v  S t a t e . 548 P. 2d 384 (A la s k a ,  1 9 7 6 ) .  A la s k a 's  C o u r t  
w o u ld  be l i k e l y  t o  a g re e  w i t h  t h i s  s ta te m e n t :

A r c h a ic  j u d i c i a l  re s p o n s e s  a r e  n o t  an a n sw e r t o  a m odern 
s o c ia l  p ro b le m . R a th e r ,  we p e r c e iv e  th e  p u b l i c  t r u s t  d o c t r in e  
n o t  t o  be  " f i x e d  o r  s t a t i c , "  b u t  one t o  "b e  m o lde d  and 
e x te n d e d  t o  m ee t c h a n g in g  c o n d i t io n s  and needs o f  th e  p u b l i c  
i t  was c r e a te d  t o  b e n e f i t . "

.B tY  Head-Improvement . Assn. > 471 a .  2d 3 5 5 , 365 (New 
J e r s e y ,  1 9 8 4 ) .

16 A lth o u g h  i t  i s  u n w is e  t o  a t te m p t  t o  c r e a te  a s in g le  
s ta te m e n t  o f  th e  p u rp o s e s  o f  th e  p u b l i c  t r u s t  d o c t r in e ,  th e  need t o  
e x e r c is e  w is e  s te w a r d s h ip  o v e r  A la s k a 's  n a t u r a l  r e s o u rc e  p a t r im o n y  
commands, a t  a m in im um , t h a t  a t t e n t i o n  be p a id  t o  th e  p u b l i c  t r u s t  
p u rp o s e s  e n u n c ia te d  b y  th e  C a l i f o r n i a  Suprem e C o u r t ,  s i t t i n g  en 
k a n g , i n  N a t io n a l  A udubon S o c ie t y  v .  S u p e r io r  C o u r t  o f  A lp in e  
C o u n tv . 658 P . 2d a t  7 19 .
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The p r e c is e  c o n to u r s  o f  th e  p u b l i c  t r u s t  d o c t r in e  i n  A la s k a  
may n e v e r  be p e rm a n e n t ly  svt. I t  i s  t o  be e x p e c te d  t h a t  A la s k a n  
c o u r t s  w i l l  c o n t in u e  t o  re c o g n iz e  t h a t  new u se s  o f  p u b l i c  t r u s t  
re s o u rc e s  d e s e rv e  th e  le g a l  g u a ra n ty  o f  t h e  p u b l i c  t r u s t .

I t  h a s  been  show n, s u o r ^ , t h a t  th e  "common u s e ”  c la u s e  o f  th e  
A la s k a  C o n s t i t u t i o n ,  A r t i c l e  V I I I ,  §3 , i s  th e  s o u rc e  o f  th e  p u b l i c  
t r u s t  d o c t r in e  in  A la s k a .  Y e t,  s in c e  th e  t r u s t  i s  o n ly  i m p l i c i t  in  
th e  "common u s e ”  c la u s e ,  how ca n  th e  p u rp o s e s  o f  th e  p u b l i c  t r u s t  
u n d e r  A la s k a  la w  be d is c e rn e d ?

I n  i n t e r p r e t i n g  A r t i c l e  V I I I  ( th e  N a tu r a l  R e s o u rc e s  A r t i c l e )  
o f  th e  A la s k a  C o n s t i t u t i o n ,  th e  A la s k a  Suprem e C o u r t  has re c o g n iz e d  
th e  v a lu e  o f  th e  th r e e  vo lu m e  s e r ie s  o f  C o n s t i t u t i o n a l  S tu d ie s  
p re p a re d  b y  th e  P u b l ic  A d m in is t r a t io n  S e rv ic e  on b e h a l f  o f  th e  
A la s k a  S ta te h o o d  C o m m itte e  f o r  th e  A la s k a  C o n s t i t u t i o n a l  C o n v e n t io n  
( c i t e d  as "A  R e p o r t  t o  th e  P e o p le  o f  A la s k a  fro m  th e  A la s k a  
C o n s t i t u t i o n a l  C o n v e n t io n " ) .  S ta te  v  L e w is . 559 P. 2d 630 , 6 3 7 -6 3 8  
( A la s k a ,  1 9 7 7 ) .  N a t u r a l l y ,  i t  i s  u s e f u l  t o  r e f e r  t o  t h i s  docum en t 
t o  d is c e r n  th e  p u rp o s e s  o f  th e  p u b l i c  t r u s t  d o c t r in e  as i t  e x i s t s  
a t  th e  S ta te  c o n s t i t u t i o n a l  l e v e l  i n  A la s k a .

R e fe r r in g  t o  t h e  im p o r ta n c e  o f  "A  R e p o r t  t o  th e  P e o p le  o f  
A la s k a  fro m  th e  A la s k a  C o n s t i t u t i o n a l  C o n v e n t io n "  as  a j u d i c i a l  
t o o l  f o r  e lu c id a t i n g  p r o v is io n s  o f  t h e  A la s k a  C o n s t i t u t i o n  (and  
A r t i c l e  V I I I  i n  p a r t i c u l a r ) ,  t h e  A la s k a  Suprem e C o u r t  w r o te :

We c a n  e n v is io n  no m ore c o g e n t e x p r e s s io n  o f  th e  i n t e n t  o f  th e
d r a f t e r s  and  o f  th o s e  v o t in g  f o r  r a t i f i c a t i o n  o f  th e
C o n s t i t u t i o n .

S ta te  v  L e w is . 559 P . 2d 6 30 , 638 ( A la s k a ,  1 9 7 7 ) .

L e t  u s  th e n  r e f e r  t o  V o lum e I ,  § 1 1 1 , o f  "A  R e p o r t  t o  th e  
P e o p le  o f  A la s k a  fro m  th e  A la s k a  C o n s t i t u t i o n a l  C o n v e n t io n , "  f o r  
t h e  p o r t i o n  t i t l e d  "T h e  S ta te  and i t s  P a tr im o n y "  t o  a id  in  
c l a r i f y i n g  th e  c o n s t i t u t i o n a l  d im e n s io n  o f  th e  p u b l i c  t r u s t  
d o c t r in e  i n  A la s k a .

The p o r t i o n  o f  t h e  R e p o r t  c i t e d  b e lo w  has  p a r t i c u l a r  p o ig n a n c y  
when i t  i s  re a d  i n  t h e  c o n t e x t  o f  th e  S ta te  o f  A la s k a 's  r e c u r r in g  
p r o p o s a ls  t o  d is p o s e  o f  o ld  g ro w th  f o r e s t  la n d s  o f  s p e c ia l  v a lu e  t o  
f i s h  and w i l d l i f e  w i t h  th e  i n t e n t i o n  t h a t  th e  la n d s  be d e v e lo p e d  a t  
t h e  e x p e n s e  o f  w i l d l i f e  whose abu ndan ce  dep e n d s  on  th e  f o r e s t . 17

l b *  f o l l o w in g  w o rd s  w e re  d i r e c t e d  a t  p r i v a t e  in d iv i d u a l s  
who own fo r m a ts ,  b u t  t h e y  a re  j u s t  as a p p r o p r ia t e ly  a p p l ie d  t o  t h e  
S ta te  o f  A l a s k a  as  t r u s t e e  o f  th e  p u b l i c 's  f o r e s t  w e a lth .

I t  i s  a s c u r v y  t r i c k  o f  F o r tu n e  when sh e  g iv e s  la r g e  w e a lth  t o  
a man w i t h  no f e e l i n g  f o r  t r e e s .

R ev. H udson S tu c k ,  (A rc h d e a c o n  o f  th e  Y ukon and  th e  man who made 
th e  f i r s t  a s c e n t  o f  D e n a l i)  Ten T housand  M i le s  w i t h  a Poo S le d , 
p . 154 . W o lfe  P u b l is h in g  C o . , P r e s c o t t ,  A r iz o n a  (1 9 8 8 ) ,  o r i g i n a l l y
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On a c o n s t i t u t i o n a l  l e v e l ,  th e  P u b l ic  T r u s t  D o c t r in e  in  A la s k a  
was in te n d e d  by  th e  F ra m e rs  t o  f u n c t io n  as a s a fe g u a rd  a g a in s t  
in a p p r o p r ia te  s a le s  o r  d is p o s a ls  o f  p u b l i c  r e s o u r c e s . ’8 i n  a 
s u b s e c t io n  o f  "A  R e p o r t  t o  th e  P e o p le  o f  A la s k a  fro m  th e  A la s k a  
C o n s t i t u t i o n a l  C o n v e n t io n , ”  e n t i t l e d  " The P s y c h o lo g y  o f  th e  
C it iz e n . .a n d -R e s o u rc e a  E x p lo i t a t i o n  and F ra u d . ”  i t  was w r i t t e n :

A t  no p o in t  i s  th e  need f o r  t h o u g h t f u l  ju d g m e n t m ore n e c e s s a ry  
th a n  in  e s t a b l is h in g  th e  b a s ic  p o l i c y  f o r  th e  m anagement and 
d is p o s a l  o f  th e  tre m e n d o u s  re s o u rc e s  w h ic h  have been g iv e n  h im  
( th e  A la s k a n  c i t i z e n )  as h i s  p a t r im o n y ,  (e m p h a s is  added)

I n  th e  f i r s t  f l u s h  o f  s ta te h o o d ,  th e  a v e ra g e  A la s k a n  w i l l  
r e a c t ,  and v e r y  j u s t i f i a b l y  s o , a g a in s t  th e  u n n e c e s s a ry  
r e s t r i c t i o n s  w h ic h  have  bound h im  f o r  so  many y e a r s .  He w i l l  
n o t  ta k e  k in d ly  t o  th e  s u b s t i t u t i o n  o f  s t a t e  re d  ta p e  f o r  
f e d e r a l  re d  ta p e ,  n o r  s h o u ld  h e . B u t th e  A la s k a n  w i l l ,  as he 
t h in k s  o v e r  h is  s i t u a t i o n ,  be aw are  t h a t  any  s t a t e  c o n t r o l  
o v e r  r e s o u rc e s  w h ic h  h is  ju d g m e n t t e l l s  h im  i s  n e c e s s a ry  i s  
h is  c o n t r o l ,  o r d a in e d  by  h im  th ro u g h  th e  p o l i t i c a l  p ro c e s s  and 
s u b je c t  t o  c o n t r o l  and change  th ro u g h  th e  same m e d ia , 
(e m p h a s is  i n  o r i g i n a l )

P s y c h o lo g ic a l ly ,  th e  e m p h a s is  in  th e  f i r s t  d a y s  o f  
s ta te h o o d ,  so  f a r  as la n d  and re s o u rc e s  p o l i c y  i s  c o n c e rn e d , 
w i l l  be i n  th e  d i r e c t i o n  o f  d is p o s in g  o f  th e  p a t r im o n y  as 
r a p id l y  as  p o s s ib le ,  t o  g e t  i t  i n t o  p r i v a t e  hands so  t h a t  
im m e d ia te , and lo n g - d e la y e d ,  d e v e lo p m e n t may commence a t  o n ce . 
Y e t p r e c i p i t a t e  a c t io n  c o u ld  e a s i l y  r e s u l t  i n  a s i t u a t i o n  
w h ic h  th e  p e o p le  w o u ld  have  c a u s e  t o  r e g r e t  i n  a fe w  y e a rs .

T h is  w i l l  be th e  c r i t i c a l  p o in t  i n  A la s k a n  d e v e lo p m e n t, 
n o t  a lo n e  f o r  re s o u rc e s  p o l i c y  b u t  f o r  th e  e n t i r e  f u t u r e  o f  
th e  S ta te  o f  A la s k a .  The s ta k e s  a re  h u g e , and th e y  w i l l  
a t t r a c t  p e rs o n s  and c o r p o r a t io n s  in t e r e s t e d  in  th e m . Some o f  
th e  v e n tu r e s  w i l l  be l e g i t im a t e ,  some s p e c u la t iv e ,  and some 
in s id io u s .  I f  t h e  d r i v e  i s  f o r  s la m -b a n g  d is p o s a l ,  w i t h o u t  
d i s c r im in a t io n  i n  th e  c h o ic e  o f  te rm s  o f  s a le  o r  le a s e ,  th e  
i n t e r e s t s  o f  a l l  t h e  p e o p le  o f  A la s k a  w i l l  s u f f e r ,  (e m p h a s is  
i n  o r i g i n a l )  I f  d i s p o s i t i o n  o f  th e  la n d  and i t s  re s o u rc e s  i s  
made a t  r i d i c u l o u s l y  lo w  p r i c e s ,  th e  p a r a b le  o f  J a c o b , Esau, 
and th e  b o w l o f  p o t ta g e  w i l l  be  r e p e a te d ;  A la s k a 's  p a t r im o n y  
w i l l  h a ve  been  d is s ip a t e d  f o r  th e  s m a l l - b e n e f  i t  o f  
e x p l o i t a t i o n ,  o r  t h e  n o n - b e n e f i t  o f  f r a u d .

L o rd  A c to n  i n  a r a t h e r  i n d e l i c a t e  b u t  e x p r e s s iv e  and o f t -  
q u o te d  s ta te m e n t  p o in te d  o u t  t h a t  "W here  th e  bod y  i s ,  th e r e  
w i l l  t h e  v u l t u r e s  be  g a th e r e d . ”  The e x p r e s s io n  i s  a p t l y  
a p p l ie d ,  i n  p a r t ,  t o  th e  A la s k a n  re s o u rc e s  p i c t u r e .  
F o r t u n a t e ly ,  an a l e r t  and e n l ig h te n e d  c i t i z e n r y  ca n  s e rv e  as

p u b l is h e d  i n  1914 .

18 SEE GENERALLY: O w s ich e k  V S t a t e . 763 P . 2d 488 (A la s k a ,
1 9 8 8 ) .
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a c o u n te r b a la n c e ;  f o r t u n a t e l y ,  t o o ,  n o t  a l l  d e v e lo p m e n ta l 
i n t e r e e t *  o p e ra te  s o le ly  on th o  e x p l o i t a t i o n a l  l e v e l ,  b u t  
s in c e r e ly  s e e k  t o  b e n e f i t  p e rm a n e n t ly  th e  s o c ie t y  o f  w h ic h  
t h e y  a r e  a p a r t  as  w e l l  as t o  ta k e  th e  p r o f i t s  w h ic h  a re  a 
b a s ic  and  re c o g n iz e d  p a r t  o f  th e  A m e r ic a n  s y s te m .

No c o n s t i t u t i o n a l  p r o v is io n s  ca n  be d e v is e d  w h ic h  w i l l  
p r e s e n t  a p e r f e c t  and c o m p le te  b a r r i e r  t o  th e  d e te rm in e d  
c o m m is s io n  o f  la n d  and re s o u rc e s  f r a u d  o r  t o  " g i v in g  aw ay" th e  
re s o u r c e s  o f  t h e  p e o p le  t o  i n t e r e s t s  f o r  th e  p u rp o s e  o f  
e x p l o i t a t i o n  r a t h e r  th a n  o r d e r ly  d e v e lo p m e n t.  B u t p r o v is io n s  
c a n  be  d e v is e d  w h ic h  w i l l  make i t  e a s ie r  f o r  th e  p u b l i c  
o f f i c i a l s  o f  t h e  s t a t e  t o  c a r r y  t h e i r  b u rd e n s .  I f  t h e r e  a re  
c o n s t i t u t i o n a l  p r o v i s i  ans t o  w h ic h  th e y  can  p o in t  when some 
lo b b y  u rg e s  them  t o  ta k e  a c t io n  w h ic h  th e y  know f u l l  w e l l  i s  
n o t  t o  th e  u l t im a t e  b e n e f i t  o f  th e  p e o p le ,  th e  s t r a i n  o f  
m a in t a in in g  m o ra l as  w e l l  as s t r i c t l y  le g a l  h o n e s ty  i s  le s s .

"A  R e p o r t  t o  th e  P e o p le  o f  M a s k a  fro m  th e  A la s k a  C o n s t i t u t i o n a l  
C o n v e n t io n , "  V o lum e I ,  § 1 1 1 .,  "T he  S ta te  and i t s  P a t r im o n y , "  
p p . 5 4 -5 6 ,  (1 9 5 5 ) .

"T h e  S ta te  and i t s  P a t r im o n y , "  s u p r a , was an im p o r ta n t  p a r t  
o f  th e  c o n t e x t  o u t  o f  w h ic h  th e  "common u s e "  c la u s e ,  and A la s k a 's  
p u b l i c  t r u s t  d o c t r in e ,  a ro s e .

The fo r e g o in g  q u o ta t io n  d e m o n s tra te s  t h a t  A la s k a 's  P u b l ic  
T r u s t  D o c t r in e  was in te n d e d  t o  f u n c t io n  a s  a s a fe g u a rd  a g a in s t  i l l -  
a d v is e d  s a le s  o r  d is p o s a ls  o f  p u b l i c  r e s o u r c e s .  I t  a ls o  i m p l i c i t l y  
r e c o g n iz e s  th e  need  f o r  c lo s e  j u d i c i a l  s c r u t i n y  o f  a t te m p te d  
a l i e n a t i o n  o f  p u b l i c  re s o u rc e s  i n  o r d e r  t o  p r o t e c t  lo n g - te r m  p u b l i c  
i n t e r e s t s . 19

C o u r ts  s h o u ld  lo o k  w i t h  c o n s id e r a b le  s k e p t ic is m  on any  s t a te  
c o n d u c t  c a lc u la t e d  t o  t r a n s f e r  p u b l i c  r e s o u rc e s  t o  p r i v a t e  h a n d s . 
I l l i n o i s  C e n t r a l  R. Co. v  S ta te  o f  I l l i n o i s . 146 U .S . 3 87 , 452 
( 1 8 9 2 ) .

The  c o n s t i t u t i o n a l  h i s t o r y  o f  th e  A r t i c l e  V I I I  "common u s e "  
c la u s e  i s  b y  no  means th e  o n ly  s o u rc e  t o  w h ic h  one can  t u r n  t o

19 C o n s id e r in g  t im b e r  s a le s  su ch  as I c y  C ape, o r  DNR's p la n  
t o  t r a d e  o ld  g ro w th  f o r e s t  a t  L e a s k  Lakes  f o r  t h e  s tu m p s  a t  W h ite  
R iv e r  (ADL # 1 2 5 5 5 ) ,  one  m ig h t  w e l l  a rg u e  t h a t ,  p s y c h o lo g ic a l ly ,  
A la s k a  i s  still i n  t h e  r i s k y ,  p r o - d is p o s a l ,  s ta g e  w h ic h  th e  above  
w r i t e r s  r e f a r r e d  t o  a s  " t h e  f i r s t  f l u s h  o f  s t a te h o o d . "  I d .

The duties o f  t h e  p u b l i c  t r u s t  r e q u i r e  a c o u r t  t o  e x e r c is e  a 
h ig h  l e v e l  o f  s c r u t i n y  o v e r  th e  a c t io n s  o f  t h e  c e s t u i  que t r u s t .  
MetlaKatla J B B ftt ia  CamunitY.-Annette ialand-ReierYatlon, 362 p. 2 d
901 ( A la s k a ,  1 9 6 1 ) .

The p ro p o s e d  L e a s k  L a ke s  e x ch a n g e  (ADL 112555) dem ands c lo s e  
j u d i c i a l  s c r u t i n y  t o  p r e v e n t  p e rm a n e n t lo s s  o f  im p o r ta n t  p u b l i c  
r e s o u r c e s ,  s e e : Kootenai Environmental Alliance-Y-Panhandle X f lf ih t  
C lu b .  I n c . .  671 P . 2d  1 0 8 5 , 1091 ( Id a h o ,  1 9 8 3 ) ,  c i t e d  w i t h  a p p ro v a l 
i n  CWC F i s h e r ie s . 755 P. 2d 1 1 1 5 , 1118 ( A la s k a ,  1 9 8 8 ) .
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d is c e r n  th e  b ro a d  c o n to u rs  o f  th e  p u b l i c  t r u s t  d o c t r in e  in  A la s k a .  
Much u s e f u l  ca se  la w  and j u d i c i a l  g lo s s  a ls o  e x i s t .

I n  e x p l i c a t i o n  o f  th e  "common u s e "  c la u s e  o f  A r t i c l e  V I I ,  §3, 
th e  A la s k a  Supreme C o u r t  has  fa v o re d  a b ro a d  i n t e r p r e t a t i o n  o i  th e  
scope  o f  p r o t e c t io n  a f fo r d e d  by  th e  p u b l i c  t r u s t  d o c t r in e  in  
A la s k a :

. . . t h e  common use  c la u s e  was in te n d e d  t o  g u a ra n te e  b ro a d  
p u b l i c  a c c e s s  t o  n a t u r a l  r e s o u rc e s  ( n o t  m e re ly  w i l d l i f e ,  w h ic h  
was a t  is s u e  in  O w s ic h e k ) .

O w s ich e k  v  S t a t e . 763 P. 2d 488 , 493 , see a ls o  p p . 4 9 4 -4 9 6  (A la s k a ,  
1988) (e m p h a s is  a d d e d ) ;  H e rs c h e r  v  S t a t e . 568 P. 2d 9 96 , 1003
(A la s k a  1 9 7 7 ) ;  M cD ow e ll v  S t a t e . 785 P. 2d 1 , 6 (A la s k a ,  1 9 8 9 ) .20

The p i v o t a l  im p o r ta n c e  o f  g u a ra n te e in g  th e  r i g h t  o f  p u b l i c  
a c c e s s  t o  n a t u r a l  r e s o u rc e s ,  and n a v ig a b le  o r  p u b l i c  w a te rs  in  
p a r t i c u l a r ,  was re c o g n iz e d  by th e  A la s k a  L e g is la t u r e  in  1985 :

O w n e rs h ip  o f  la n d  b o r d e r in g  n a v ig a b le  o r  p u b l i c  w a te rs  does 
n o t  g r a n t  an e x c lu s iv e  r i g h t  t o  th e  u se  o f  th e  w a te r  and any 
r i g h t s  o f  t i t l e  t o  th e  la n d  b e lo w  th e  o r d in a r y  h ig h  w a te r  m ark 
a re  s u b je c t  t o  th e  r i g h t s  o f  th e  p e o p le  o f  th e  S ta te  t o  use 
and have  a c c e s s  t o  th e  w a te r  f o r  r e c r e a t io n a l  p u rp o s e s  o r  any 
o t h e r  p u b l i c  p u rp o s e  f o r  w h ic h  th e  w a te r  i s  used  o r  c a p a b le  o f  
b e in g  u sed  c o n s is t e n t  w i t h  th e  p u b l i c  i n t e r e s t .

§ 2 ( c ) , c h .  82 , S .L .A .  1985 , T e m p o ra ry  and  S p e c ia l A c ts  and 
R e s o lv e s .

One k e y  p u rp o s e  o f  th e  p u b l i c  t r u s t  d o c t r in e  i n  A la s k a ,  th e n ,  
i s  t o  s e rv e  as a s a fe g u a rd  a g a in s t  in a p p r o p r ia t e  s a le s ,  e x c h a n g e s , 
o r  o t h e r  d is p o s a ls  o f  p u b l i c  la n d s ,  n a t u r a l  r e s o u r c e s ,  o r  o th e r  
p u b l i c  t r u s t  r e s o u r c e s .  I n  p a r t i c u l a r ,  p e rm a n e n t im p a irm e n t  o f  
p u b l i c  a c c e s s  t o  n a t u r a l  re s o u rc e s  i s  f o r b id d e n  b y  th e  p u b l i c

20 . . . t h e  a r t i c l e  V I I I  p r o v is io n s  w e re  d e s ig n e d  t o  e n s u re  to  
th e  p u b l i c  t h e  b ro a d e s t  p o s s ib le  a c c e s s  t o  
w i l d l i f e . . . . " t h e  common use  c la u s e  im p o s e [s ]  upon  th e  
s t a t e  a t r u s t  d u t y  t o  manage th e  f i s h ,  w i l d l i f e ,  and 
w a t e r  re s o u rc e s  o f  th e  s t a t e  f o r  th e  b e n e f i t  o f  a l l  th e  
p e o p le . "  ( c i t a t i o n  o m it te d )  [A ]  m in im um  r e q u ire m e n t  o f  
t h i s  d u ty  i s  a p r o h i b i t i o n  a g a in s t  a n y . . . s p e c ia l  
p r i v i l e g e s ,  ( c i t a t i o n  o m it te d )

M cD ow e ll v  S t a t e . 785 P. 2d 1 , 6 (A la s k a ,  1989) (e m p h a s is  in
o r i g i n a l ) .

The p u b l i c  t r u s t ' s  p r o h i b i t i o n  a g a in s t  " s p e c ia l  p r i v i l e g e s "  i s  
e s p e c ia l l y  im p o r ta n t  in  A la s k a  a t  t h i s  p o in t  i n  h i s t o r y  due  t o  th e  
o n g o in g  a l l o c a t i o n  b a t t l e s  b e tw e e n  s u b s is te n c e  u s e r s ,  c o m m e rc ia l 
u s e r s ,  r e c r e a t i o n a l  u s e r s ,  and  n o n -c o n s u m p tiv e  u s e r s .
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t r u s t . 21
As t r u s t e e ,  t h e  S ta te  s ta n d s  in  a f i d u c i a r y  r e la t i o n s h ip  to  

a l l  A la s k a n s — in c lu d in g  f u t u r e  g e n e r a t io n s .  As a f i d u c i a r y ,  th e  
S ta te  m u s t z e a lo u s ly  p r o t e c t  th e  c o rp u s  o f  th e  t r u s t  fro m  n e e d le s s  
a t t r i t i o n .  As a f i d u c i a r y ,  th e  S ta te  m us t a ls o  e n s u re  t h a t  th e  
o p t io n s  f o r  f u t u r e  g e n e r a t io n s  t o  use  and manage t r u s t  re s o u rc e s  
a re  n o t  u n n e c e s s a r i ly  d im in is h e d .  SEE: s e a c c  v  s t a t e . 665 P. 2d
544 , 557 (A la s k a ,  1983) (R a b in o w itz ,  d is s e n t in g ,  d is c u s s in g  th e  
s u s ta in e d  y i e l d  c o n c e p t ) .

W hat i s  a f i d u c i a r y  r e la t io n s h ip ?  The g e n e r a l la w  o f  t r u s t s  
a n sw e rs  t h a t  q u e s t io n .

O u t o f  s u ch  a r e l a t i o n ,  th e  la w  r a is e s  th e  r u le  t h a t  n e i t h e r  
p a r t y  may e x e r t  in f lu e n c e  o r  p re s s u re  upon  th e  o th e r ,  ta k e  
s e l f i s h  a d v a n ta g e  o f  h i s  t r u s t ,  o r  d e a l w i t h  th e  s u b je c t -  
m a t te r  o f  th e  t r u s t  i n  s u ch  a way as t o  b e n e f i t  h im s e l f  o r  
p r e ju d ic e  th e  o t h e r  e x c e p t  i n  th e  e x e r c is e  o f  th e  u tm o s t good 
f a i t h  and  w i t h  th e  f u l l  k n o w le d g e  and c o n s e n t  o f  t h a t  o th e r ,  
b u s in e s s  s h re w d n e s s , h a rd  b a r g a in in g ,  and a s tu te n e s s  t o  ta k e  
a d v a n ta g e  o f  t h e  f o r g e t f u ln e s s  o r  n e g lig e n c e  o f  a n o th e r  b e in g  
t o t a l l y  p r o h ib i t e d  as  b e tw e e n  p e rs o n s  s ta n d in g  i n  such  a 
r e l a t i o n  t o  e a ch  o th e r .

B la c k 's  Law D i c t i o n a r y . (1 9 6 8 ) p . 7 54 .

Im p a irm e n t  o f  t h e  c o rp u s  o f  th e  t r u s t  w o u ld  be  a v i o l a t i o n  o f  
t h e  m o s t fu n d a m e n ta l o f  th e  S t a t e 's  f i d u c i a r y  d u t ie s .

Any d is p o s a l  o f  s ta te -o w n e d  n a t u r a l  r e s o u rc e s  m u s t be c lo s e ly  
s c r u t i n i z e d  b y  c o u r t s  t o  e n s u re  t h a t  s h o r t - t e r m ,  " s m a l l - b e n e f i t "  
r e s o u rc e  e x p l o i t a t i o n  i s  n o t  t h e  n e t  r e s u l t  o f  t h e  d i s p o s a l . 22

21 " . . . a  s t a t e  h a s  c o n s t i t u t i o n a l  po w e r t o  i n s i s t  t h a t  i t s
n a t u r a l  a d v a n ta g e s  s h a l l  re m a in  u n im p a i r e d . . . "  O b re c h t v  N a t io n a l  
Gypsum C o . . 105 NW 2d 1 4 3 , 150 ( M ic h ig a n ,  1 9 6 0 ) .

I n  O w s ic h e k  v  S t a t e . 763 P. 2d 4 8 8 , 494 (A la s k a ,  1 9 8 8 ) , 
th e  A la s k a  Suprem e C o u r t ,  i n  d ic tu m ,  a p p ro v e d  le a s e s  and e x c lu s iv e  
c o n c e s s io n s  on  s t a t e  la n d  as n o t  v i o l a t i n g  th e  p u b l i c  t r u s t .  The 
C o u r t 's  d ic tu m  was p re m is e d  on th e  p r i n c i p l e  t h a t  le a s e s  and 
c o n c e s s io n s  w e re  o f  f i n i t e  d u r a t io n  and  w e re  s u b je c t  t o  c o m p e t i t iv e  
b id d in g .  I n  c o n t r a s t  t o  O w s ic h e k . e xch a n g e s  o f  s t a t e  la n d ,  e . g . ,  
L e a s k  L a k e s , b e a r  n e i t h e r  o f  th o s e  i n d i c i a .  T h u s , th e  e n t i r e  s t a t e  
la n d  e x ch a n g e  p ro g ra m  may be u n c o n s t i t u t i o n a l .

F in a l  d e te r m in a t io n  w h e th e r  th e  a l i e n a t i o n  o r  im p a irm e n t 
o f  a p u b l i c  t r u s t  r e s o u r c e  v i o l a t e s  th e  p u b l i c  t r u s t  
d o c t r in e  w i l l  be  made b y  th e  j u d i c i a r y .  . . . t h i s  c o u r t  
w i l l  t a k e  a " h a r d  lo o k "  a t  t h e  a c t io n  t o  d e te rm in e  i f  i t  
c o m p lie s  w i t h  t h e  p u b l i c  t r u s t  d o c t r in e  and  i t  w i l l  n o t  
a c t  m e re ly  as  a ru b b e r  s ta m p  f o r  a g e n cy  o r  l e g i s l a t i v e  
a c t io n .  I n  m a k in g  s u c h  a d e t e r m in a t io n ,  t h e  c o u r t  w i l l



"A  R e p o r t  t o  th e  P e o p le  o f  A la s k a  fro m  th e  A la s k a  C o n s t i t u t i o n a l  
C o n v e n t io n , "  Vo lum e I ,  § 1 1 1 .,  "T h e  S ta te  and i t s  P a t r im o n y , "  pp .
5 4 - 5 6 ,  ( 1 9 5 5 ) ;  SEE ALSO; M a t te r  o f  S to n e  C re e k  C h a n n e l
Im p ro v e m e n ts . 424 N.W. 2d 8 94 , 9 02 -9 03  (N o r th  D a k o ta , 1 9 8 8 ).

W henever th e  s t a t e  a l ie n a te s  re s o u rc e s  s u b je c t  t o  th e  p u b l ic  
t r u s t ,  th e  n e t  r e s u l t  m ust n o t  he a s i g n i f i c a n t  d im in u t io n  o f  th e  
p u b l i c 's  p a t r im o n y .  O th e rw is e ,  th e  p u b l i c  t r u s t  i s  v i o l a t e d ;  i . e . ,  
th e  S ta te  f a i l s  t o  f u l f i l l  i t s  f i d u c i a r y  d u t ie s  as t r u s t e e .

T h is  i s  n o t  t o  im p ly  t h a t  e v e ry  v i o l a t i o n  o f  th e  p u b l i c  t r u s t  
w i l l  be  j u d i c i a l l y  e n jo in e d ;  t r a d i t i o n a l  e q u i t a b le  p r i n c i p l e s  w i l l  
a lw a y s  be a p p l ie d  t o  w e ig h  th e  a d v i s a b i l i t y  o f  j u d i c i a l  
i n v a l i d a t i o n  o f  th e  l e g i s l a t i v e  o r  e x e c u t iv e  a c t  a t  is s u e .  
C o n s t i t u t i o n a l  p r o v is io n s ,  in c lu d in g  th e  p u b l i c  t r u s t ,  a re  g iv e n  a 
re a s o n a b le  and p r a c t i c a l  i n t e r p r e t a t i o n  i n  a c c o rd a n c e  w i t h  common 
s e n s e . K o c h u t in  v  S t a t e . 739 P. 2d 170, 171 (A la s k a ,  1 9 8 7 ).

A lth o u g h  th e  p u b l i c  t r u s t  d o c t r in e  i n  A la s k a  has s t r o n g  
c o n s t i t u t i o n a l  u n d e r p in n in g s ,  i t  i s  u n d e n ia b le  t h a t  t h e r e  i s  a 
p o t e n t i a l  f o r  te n s io n  w i t h in  th e  S ta te  C o n s t i t u t i o n  b e tw e en  th e  
p u b l i c  t r u s t  p r o v is io n s  and o th e r  p r o v is io n s  o f  A r t i c l e  V I I I .

I n  p a r t i c u l a r ,  t h e r e  i s  a p o t e n t i a l  f o r  t e n s io n  b e tw e en  th e  
p u b l i c  t r u s t  p r o v is io n s  f o r  m in e r a ls  o f  AS 3 8 .0 5 .5 0 2  and A r t i c l e  
V I I I ,  §§ 11 and 12 .

I t  i s  t r u e  t h a t  th e  d i f f e r e n t  p r o v is io n s  o f  A r t i c l e  V I I I  
s h o u ld  be in t e r p r e t e d  i n  a m anner t h a t  makes th e  s e c t io n s  
c o n s is t e n t  w i t h  one a n o th e r .  SEE: Abram s v  S t a t e . 534 P. 2d 9 1 ,
95 (A la s k a ,  1 9 7 5 ) .  N o n e th e le s s ,  o th e r  s e c t io n s  o f  A r t i c l e  V I I I  
m ig h t  be  v ie w e d  as h a v in g  th e  p o t e n t i a l  t o  c o n f l i c t  w i t h  th e  p u b l i c  
t r u s t  o b l i g a t i o n s  o f  th e  "common u s e "  c la u s e  o f  A r t i c l e  V l i l ,  § 3 .

SECTION 8 . The l e g i s l a t u r e  may p r o v id e  f o r  th e  le a s in g  o f ,  
and  th e  is s u a n c e  o f  p e r m its  f o r  e x p lo r a t io n  o f ,  any  p a r t  o f  
th e  p u b l i c  dom a in  o r  i n t e r e s t  t h e r e in ,  s u b je c t  t o  re a s o n a b le  
c o n c u r r e n t  u s e s . Lea ses  and p e r m its  s h a l l  p r o v id e ,  among 
o t h e r  c o n d i t io n s ,  f o r  paym en t b y  th e  p a r t y  a t  f a u l t  f o r  damage 
o r  i n j u r y  a r i s i n g  fro m  n o n c o m p lia n c e  w i t h  te rm s  g o v e rn in g

e x a m in e , among o t h e r  t h in g s ,  such  f a c t o r s  as  th e  d e g re e  
o f  e f f e c t  o f  t h e  p r o je c t  on p u b l i c  t r u s t  u s e s . . . ;  th e  
im p a c t  o f  th e  i n d i v i d u a l  p r o je c t  on th e  p u b l i c  t r u s t  
r e s o u r c e ;  th e  im p a c t  o f  t h e  i n d i v i d u a l  p r o je c t  when 
e x a m i n e d  c u m u la t iv e ly  w i t h  e x i s t i n g  im p e d im e n ts  t o  f u l l  
u s e  o f  t h e  p u b l i c  t r u s t  r e s o u r c e . . . ;  t h e  im p a c t  o f  th e  
p r o je c t  on th e  p u b l i c  t r u s t  re s o u rc e  when t h a t  re s o u rc e  
i s  e xa m in e d  i n  l i g h t  o f  th e  p r im a r y  p u rp o s e  f o r  w h ic h  th e  
r e s o u rc e  i s  s u i t e d ,  i . e . ,  com m erce, t a v ig a t io n ,  f i s h i n g ,  
o r  r e c r e a t i o n ;  and  th e  d e g re e  t o  w h ic h  b ro a d  p u b l i c  u se s  
a re  s e t  a s id e  i n  f a v o r  o f  m ore  l i m i t e d  o r  p r i v a t e  o n e s . 
Kootenai Environmental Alliance y Panhandlo.Xasht Clufr,
I n c . . 671 P. 2d 1085 , 1091 ( Id a h o ,  1 9 8 3 ) ,  c i t e d  i n  £W£ 
F is h e r ie s .  I n c .  v  B u n k e r . 755 P. 2d 1115 , 1118 (A la s k a ,  
1 9 8 8 ) .



c o n c u r r e n t  u s e , and f o r  f o r f e i t u r e  in  th e  e v e n t  o f  b re a c h  o f  
c o n d i t io n s .

SECTION 9 . S u b je c t  t o  th e  p r o v is io n s  o f  t h i s  s e c t io n ,  th e  
l e g i s l a t u r e  may p r o v id e  f o r  th e  s a le  o r  g r a n t  o f  s t a t e  la n d s ,  
o r  i n t e r e s t s  t h e r e in ,  and e s t a b l is h  s a le s  p ro c e d u re s .  A l l  
s a le s  o r  g r a n t s  s h a l l  c o n ta in  su ch  r e s e r v a t io n s  t o  th e  S ta te  
o f  a l l  r e s o u rc e s  as may be r e q u i r e d  by  C o n g re ss  o r  th e  s t a t e  
and  s h a l l  p r o v id e  f o r  a c c e s s  t o  th e s e  r e s o u r c e s .  R e s e rv a t io n  
o f  a c c e s s  s h a l l  n o t  u n n e c e s s a r i ly  im p a i r  t h e  o w n e rs ' u s e , 
p r e v e n t  th e  c o n t r o l  o f  t r e s p a s s ,  o r  p r e c lu d e  c o m p e n s a tio n  f o r  
dam ages.

SECTION 10 . No d is p o s a ls  o r  le a s e s  o f  s t a t e  la n d s ,  o r  
i n t e r e s t s  t h e r e in ,  s h a l l  be made w i t h o u t  p r i o r  p u b l i c  n o t ic e  
and  o t h e r  s a fe g u a rd s  o f  th e  p u b l i c  i n t e r e s t  as  may be 
p r e s c r ib e d  b y  la w .

SECTION 1 1 . D is c o v e ry  and a p p r o p r ia t io n  s h a l l  be th e  b a s is  
f o r  e s t a b l is h in g  a r i g h t  i r .  th o s e  m in e r a ls  re s e rv e d  t o  th e  
S ta te  w h ic h ,  upon th e  d a te  o f  r a t i f i c a t i o n  o f  t h i s  
c o n s t i t u t i o n  b y  th e  p e o p le  o f  A la s k a ,  w e re  s u b je c t  t o  lo c a t io n  
u n d e r  th e  f e d e r a l  m in in g  la w s .  P r io r  d is c o v e r y ,  lo c a t i o n ,  and 
f i l i n g ,  as  p r e s c r ib e d  b y  la w ,  s h a l l  e s t a b l is h  a p r i o r  r i g h t  t o  
p e r m i t s ,  le a s e s ,  and  t r a n s f e r a b le  l ic e n s e s  f o r  t h e i r  
e x t r a c t i o n .  C o n t in u a t io n  o f  th e s e  r i g h t s  s h a l l  depend  upon 
t h e  p e r fo rm a n c e  o f  a n n u a l la b o r ,  o r  t h e  paym en t o f  fe e s ,  
r e n t s ,  o r  r o y a l t i e s ,  o r  upon o t h e r  r e q u ire m e n ts  as  may be 
p r e s c r ib e d  b y  la w . S u r fa c e  use  o f  la n d  b y  a m in e r a l  c la im a n t  
s h a l l  be  l i m i t e d  t o  th o s e  n e c e s s a ry  f o r  th e  e x t r a c t io n  o r  
b a s ic  p r o c e s s in g  o f  th e  m in e r a l  d e p o s i t s ,  o r  f o r  b o th .  
D is c o v e ry  and  a p p r o p r ia t io n  s h a l l  i n i t i a t e  a r i g h t ,  s u b je c t  t o  
f u r t h e r  r e q u ire m e n ts  o f  la w ,  t o  p a te n t  o f  m in e r a l  la n d s  i f  
a u th o r iz e d  b y  th e  S ta te  and n e t  p r o h ib i t e d  b y  C o n g re s s . The 
p r o v is io n s  o f  t h i s  s e c t io n  s h & ^ l a p p ly  t o  a l l  o t h e r  m in e r a ls  
r e s e r v e d  t o  th e  S ta te  w h ic h  b y  la w  a re  d e c la r e d  s u b je c t  t o  
a p p r o p r ia t io n .

SECTION 1 2 . The l e g i s l a t u r e  s h a l l  p r o v id e  f o r  th e  is s u a n c e ,  
ty p e s  and  te rm s  o f  le a s e s  f o r  c o a l ,  o i l ,  g a s , o i l  s h a le ,  
s o d iu m , p h o s p h a te ,  p o ta s h ,  s u l f u r ,  p u m ic e , and o t h e r  m in e r a ls  
a s  may be p r e s c r ib e d  b y  la w .  Lea se s  and p e r m it s  g i v in g  th e  
e x c lu s iv e  r i g h t  o f  e x p lo r a t io n  f o r  th e s e  m in e r a ls  f o r  s p e c i f i c  
p e r io d s  a nd  a re a s ,  s u b je c t  t o  re a s o n a b le  c o n c u r r e n t  
e x p lo r a t io n  as  t o  d i f f e r e n t  c la s s e s  o f  m in e r a ls ,  may be 
a u th o r iz e d  b y  la w .  L ik e  le a s e s  and p e r m it s  g i v in g  th e  
e x c lu s iv e  r i g h t  o f  p r o s p e c t in g  b y  g e o p h y s ic a l ,  g e o c h e m ic a l,  
and  s i m i l a r  m e th ods  f o r  a l l  m in e r a ls  may a ls o  be a u th o r iz e d  by 
la w .

SECTION 13 . A l l  s u r fa c e  and s u b s u r fa c e  w a te r s  r e s e rv e d  t o  th e  
p e o p le  f o r  common u s e , e x c e p t  m in e r a l  and  m e d ic in a l  w a te r s ,
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a re  s u b je c t  t o  a p p r o p r ia t io n .  P r i o r i t y  o f  a p p r o p r ia t io n  s h a l l  
g iv e  p r i o r  r i g h t .  E x c e p t f o r  p u b l i c  w a te r  s u p p ly ,  an 
a p p r o p r ia t io n  o f  w a te r  s h a l l  be l im i t e d  t o  s t a te d  p u rp o s e s  and 
s u b je c t  t o  p r e fe re n c e s  among b e n e f i c ia l  u s e s , c o n c u r r e n t  o r  
o th e r w is e ,  as p r e s c r ib e d  by  la w , ana t o  th e  g e n e ra l
r e s e r v a t io n  o f  f i s h  and w i l d l i f e .

The F ra m e rs  o f  A la s k a 's  C o n s t i t u t i o n  c l e a r l y  fo re s a w  t h a t  
s ta te -o w n e d  la n d  c o u ld  l e g i t im a t e l y  be c o n ve ye d  o u t  o f  th e  p u b l ic  
d om a in  b y  le a s e ,  s a le ,  o r  g r a n t .  A la s k a  C o n s t . ,  A r t .  v m ,  §§ 8 , 
9 . A l l  A la s k a n s  m us t a d m it  t h a t  d e v e lo p m e n t o f  S ta te  re s o u rc e s  was 
h ig h  on th e  l i s t  o f  re a s o n s  f o r  S ta te h o o d .  Y e t ,  a t  th e  same t im e ,  
th e  F ra m e rs  p r o v id e d  t h a t  c o n v e y a n c e s  by  le a s e  m ust be " s u b je c t  to  
re a s o n a b le  c o n c u r r e n t  u s e s . "  A la s k a  C o n s t . ,  A r t .  V I I I ,  § 8 .

The f ra m e rs  o f  o u r  s t a t e  c o n s t i t u t i o n  w e re  u n i t e d  i n  th e  v ie w  
t h a t  th e  la n d s  and o t h e r  n a t u r a l  r e s o u rc e s  o f  t h i s  a b u n d a n t 
s t a t e  a re  among i t s  m os t p r iz e d  a s s e ts .  A lth o u g h  fa v o r in g  
p r o d u c t iv e  use  o f  th e s e  r e s o u r c e s ,  th e  f ra m e rs  b e l ie v e d  t h a t  
d e v e lo p m e n t s h o u ld  p ro c e e d  o n ly  when i t  b e n e f i t t e d  th e  p e o p le  
o f  th e  s t a t e  and o n ly  i n  c o m p lia n c e  w i t h  a p p l ic a b le
c o n s t i t u t i o n a l  and s t a t u t o r y  p ro c e s s e s .

M oore v  S t a t e . 553 P. 2d 8 , 30 (A la s k a ,  1 9 7 6 ) .

P u rs u a n t t o  A r t i c l e  V I I I ,  § 8 , th e  S ta te  o f  A la s k a  s h o u ld  make 
no d is p o s a l  o f  p u b l i c  la n d  i n t o  p r i v a t e  hands t h a t  w i l l  r e s u l t  in  
p r e v e n t in g  p u b l i c  use  o f  th o s e  la n d s  f o r  p u rp o s e s  o f  n a v ig a t io n ,  
f i s h i n g ,  and h u n t in g ,  b u t  s h o u ld  r e t a in  ease m e n ts  f o r  th o s e  p u b l i c  
u s e s . I t  i s  u n c le a r  t o  w h a t e x t e n t  th e  F ra m e rs  in te n d e d  p u b l i c  
t r u s t  u s e s  t o  be  subsum ed w i t h in  t h i s  p r o v is io n ,  b u t  th e r e  i s  
c e r t a i n l y  no in h e r e n t  c o n f l i c t  b e tw e e n  th e  p o w e r t o  ’ ».ase and th e  
d u ty  t o  s a fe g u a rd  t r u s t  r e s o u r c e s .

The F ra m e rs  a ls o  c l e a r l y  a u th o r iz e d  th e  L e g is la t u r e  t o  s e l l  o r  
g r a n t  S ta te  la n d .  A la s k a  C o n s t . ,  A r t .  V I I I ,  § 9 . Y e t t h a t  pow er 
i s  l i m i t e d .  A l l  c o n v e y a n c e s  by  s a le  o r  g r a n t  " s h a l l  c o n ta in  such  
r e s e r v a t io n s  t o  t h e  S ta te  o f  a l l  r e s o u rc e s  as  may be r e q u i r e d  by  
C o n g re s s  o r  th e  S ta te  and s h a l l  p r o v id e  f o r  a c c e s s  t o  th e s e  
r e s o u r c e s . "  I d .  On i t s  s u r fa c e ,  t h i s  p r o v is io n  a p p e a rs  t o  
co m p le m e n t th e  p u b l i c  t r u s t  d o c t r in e  r a t h e r  th a n  t o  d im in is h  i t .

P r o c e d u ra l p r o t e c t io n s  a g a in s t  ra s h  d is p o s a ls  o r  le a s e s  o f  
S ta te  l a n d s  and i n t e r e s t s  i n  la n d  a p p e a r  i n  A la s k a 's  C o n s t i t u t i o n ,
A r t .  V I I I ,  § 1 0 . P r io r  p u b l i c  n o t ic e  m us t be g iv e n ,  and th e
l e g i s l a t u r e  i s  e x p r e s s ly  a u th o r iz e d  t o  r e q u i r e  " o t h e r  s a fe g u a rd s  o f  
th e  p u b l i c  i n t *  e s t . "  I d .

The p u rp o . o f  § 1 0 's  m anda te  i s  " t o  s a fe g u a rd  th e  p u b l i c 's  
i n t e r e s t  i n  th e  ^ p o s i t io n  o f  s t a t e  n a t u r a l  r e s o u r c e s . "  M oore v  
S t a t e . 553 P . 2d 25 ( A la s k a ,  1 9 7 6 ) .

The c o n s t i t u t i o n a l  h i s t o r y  o f  § 10 does  n o t  e x p l i c i t l y  t i e  i t  
t o  th e  "common u s e "  c la u s e  o f  jj 3 . The o n ly  e x p l i c i t  p u rp o s e  o f  
th e  p u b l i c  n o t ic e  p r o v is io n s  was t o  e n s u re  t h a t  th e  new S ta te  w o u ld  
r e c e iv e  to p  d o l l a r  f o r  i t s  la n d ,  t im b e r ,  m in e r a l ,  w a te r ,  and o th e r
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r e s o u r c e s  i f  t h e y  w e r e  s o l d .  S E E :  p p .  2 4 6 9 - 2 4 7 0 ,  E r f l c e e U i n a j i  o f
tht M l U l  .ConitUutlonal fiflBMHUflO•

T h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  o f  p r i o r  p u b l i c  n o t i c e  c o u l d  
e a s i l y  c o m p l e m e n t  t h a  g o a l a  o f  t h a  p u b l i c  t r u w t  b y  i n t e r p r e t i n g  
§ 1 0  t o  p r o t a c t  t h a  p u b l i c ' s  b a n a f l c i a l  i n t a r a a t  i n  a t a t a  l a n d s  a n d  
r a a o u r c a a .

I n  o r d a r  t o  c o a p l y  w i t h  l t a  p u b l i c  t r u a t  r a a p o n a i b l l i t l a a ,  
A r t i c l a  V I Z ,  f  1 0  p u b l i c  n o t l c a a  f o r  l a n d  d i s p o s a l s  o r  e x c h a n g e s  
s h o u l d  d o  a o r a  t h a n  h a a  y a t  b a a n  a r t l c u l a t a d  b y  t h a  L e g i s l a t u r e .

T o  c o a p l y  w i t h  t h a  s t a t a ' a  f i d u c i a r y  r a a p o n a i b l l i t l a a ,  p u b l i c  
n o t l c a a  u n d a r  A r t i c l a  V I Z I ,  f  1 0  a h o u l d  a x a a l n a ,  a a o n g  o t h a r  
t h i n q a ,  a u c h  f a c t o r a  a a  t h a  d a q r a a  o f  a f f a c t  o f  t h a  p r o j e c t  o n  
p u b l i c  t r u a t  u a a a ;  t h a  l a p a c t  o f  t h a  I n d i v i d u a l  p r o j e c t  o n  t h a  
p u b l i c  t r u a t  r e s o u r c e ;  t h a  l a p a c t  o f  t h a  i n d i v i d u a l  p r o j e c t  w h a n  
a x a a i n a d  c u a u l a t i v a l y  w i t h  e x i s t i n g  l a p a d l a a n t a  t o  f u l l  u a a  o f  t h a  
p u b l i c  t r u a t  r a a o u r c a ;  t h a  l a p a c t  o f  t h a  p r o j a c t  o n  t h a  p u b l i c  
t r u a t  r a a o u r c a  w h a n  t h a t  r a a o u r c o  l a  a x a a i n a d  i n  l i g h t  o f  t h a  
p r i m a r y  p u r p o s a  f o r  w h i c h  t h a  r a a o u r c a  i a  a u l t a d ,  e . g . ,  c o a a a r c o ,  
n a v i g a t i o n ,  f i a h a r i a a ,  v i l d l i f a ,  o r  r a c r a a t l o n i  a n d  t h a  d a q r a a  t o  
w h i c h  b r o a d  p u b l i c  u a a a  a r a  a a t  a a i d a  i n  f a v o r  o f  a o r a  l i a l t a d  o r  
p r i v a t a  o n a a .  S E E :  K o o t e n a i  E n v l r o n a a n t a l  A l l l a n c a  v  P a n h a n d l a  
y a c h t  C l u b .  I n c . .  6 7 1  P .  2 d  1 0 8 5 ,  1 0 9 1  ( I d a h o ,  1 9 8 3 ) ,  c l t a d  i n  c v c  
F i s h e r i e s .  I n c .  v  B u n k e r .  7 5 5  P .  2 d  1 1 1 5 ,  l i l t  ( A l a a k a ,  1 9 8 8 ) .

K a a n i n q f u l  p u b l i c  p a r t i c i p a t i o n  i n  t h a  l a n d  a x c h a n q a  p r o c a s a  
i s  t h w a r t a d  w h a r a  c i t l z a n a  l a c k  k a y  f a c t u a l  I n f o r m a t i o n .  A l a s k a  
S u r v i v a l  v  S t a t a . 7 2 3  P .  2 d  1 2 S 1 ,  1 2 9 1  ( A l a a k a ,  1 9 9 9 ) .  T h a  
S t a t a ' a  f a i l u r o  t o  p r o v i d a  t h a  i n t o n a t i o n  o u t l l n a d  i n  t h a  
p r e c a d i n q  p a r a g r a p h  c o u l d  r l a a  t o  t h a  l a v a l  o f  a a r l o u a n a a a  
i n p l i c a t i n g  a  C o n a t l t u t l o n a l  v i o l a t i o n  o f  A r t .  V I I I ,  | 1 0 .

w a t e r  r i g h t s  i n  A l a s k a ' s  C o n s t i t u t i o n  a r a  s h a p a d  a r o u n d  t h a  
w e s t e r n  s t a t e s '  c o s a o n  p r i n c i p l e  o f  p r i o r  a p p r o p r i a t i o n .  A l a s k a  
C o n s t . ,  A r t .  V I I I ,  | |  1 3 .  Y a t  p r i v a t a  a p p r o p r i a t i o n  o f  w a t e r  i s  
e x p r e s s l y  s u b o r d i n a t e d  t o  " t h e  g e n e r a l  r e s e r v a t i o n  o f  f i s h  a n d  
w i l d l i f e . "  I d .  T h e r e  s e a m s  t o  b e  n o  r e a s o n a b l e  d e b a t e  a s  t o  
w h e t h e r  t h i s  p r o v i s i o n  w a s  i n t e n d e d  t o  a u g m e n t  t h a  p o w e r  o f  t h e  
p u b l i c  t r u s t  d o c t r i n e  o r  d i m i n i s h  i t s  i t  r e i n f o r c e s  t h e  p u b l i c  
t r u s t  d o c t r i n e .

I n  c o n c l u s i o n ,  i t  s e a m s  f a i r  t o  s a y  t h a t  a l t h o u g h  t h e r e  i s  a  
p o t e n t i a l  t o r  c o n f l i c t  b e t w e e n  t h a  p u b l i c  t r u s t  r e e p o n s l b i l i t i e s  
i a p o s e d  b y  t h a  " c o m m o n  u s e "  c l a u s a  o f  A r t i c l e  V I I I ,  |  3 ,  a n d  
s e v e r a l  o f  t h a  s u b s e q u e n t  p r o v i s i o n s  o f  A r t i c l e  V I I I ,  i t  i s  a l s o  
p o s s i b l e  t o  i n t e r p r e t  t h a  d i f f e r e n t  c l a u s e s  o f  A r t i c l e  V I 1 1  
s y n e r g i s t l c a l l y  a n d  h a r m o n i z e  t h o s e  v a r i o u s  s e c t i o n s  s o  t h a t  t h e y  
c o a p l e m a n t  o n e  a n o t h e r .
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2 .  T h a  s c o p a  o f  t h a  P u b l i c  T r u s t  I n  A l a s k a t  W h s t  
R a s o u r c a s  a n d  U s a s  A r a  P r o t a c t a d  B y  t h o  P u b l i c  
T r u s t ?

T b s  p u b l i c  t r u s t  w a s  c o n f l n s d  t o  t l d s l s n d s  a n d  t l d a v a t a r s  I n  
t b s  o r i g i n a l  t b l r t a a n  s t a t a s  d u r i n g  t h a  a s r l y  d a y s  o f  o u r  R a p u b l i c .  
T o d a y *  I t  I s  w a l l  a a t t l a d  I n  t b a  U n l t a d  S t a t a s  g a n a r a l l y  t h a t  " t h a  
p u b l i c  t r u s t  I s  n o t  l l a l t a d  b y  t h a  r a a c h  o f  t h a  t l d a s ,  b u t  
a n c o s p t s s a s  a l l  n a v i g a b l a  l a k a s  a n d  s t r s a a s . "  N a t i o n a l  A u d u b o n 
S o c l a t v  v ,  f l u o a r l o r  C o u r t  o f  A l o l n a  C o u n t v . 6 3 6  P .  2 d  7 0 9 ,  7 1 9 - 7 2 0  
( C a l i f o r n i a ,  1 9 1 ) )  ( I n  flank) ( c i t a t i o n s  o a l t t a d ) .

I n  A l a s k a ,  t h a  s c o p a  o f  t h a  r a s o u r c a s  c o v a r a d  b y  t h a  u a b r a l l a  
o f  t h a  p u b l i c  t r u s t  d o c t r l n a  I s  f a r  b r o a d a r  t h a n  I n  a o s t  o t h a r  
s t a t a a .  T h a  P u b l i c  T r u s t  D o c t r l n a  i n  A l a s k a  l a  n o t  l l a l t a d  t o  
t l d a l a n d s  a n d  a u b a a r g a d  l a n d s .  A s  b a f l t s  I t s  p r a r o g s t l y a t ) ,  A l a s k a  
h a s  b r o a d l y  d a f i n s d  I t s  t r u a t  r a s o u r c a s  t o  l n c l u d a  a l l  a t a t a  l a n d  
a n d  a l l  u n a p p r o p r i a t a d  a l n a r a l s .  S E E s  1 9 1 )  X n i t l a t l v a ,  9 3 ,  
c o d l f l a J  a t  A S  3 t . 0 3 . 3 0 2 .

P a r h a p s  t h a  A l a s k a n  s l a c t o r a t a ' s  d a c l s l o n  t o  a x t a n d  t h a  
p r o t a c t i o n  o f  t h a  p u b l i c  t r u a t  d o c t r l n a  I n  A l a s k a  t o  a l l  a t a t a  l a n d  
I s  d u o  t o  t h a  f a c t  t h a t  A l a s k a  i s  r a d i c a l l y  d i f f a r a n t  f r o o  a o s t  
o t h a r  s t a t a s  i n  t h a  U n i o n  i n  t h a  a x t s n t  o f  t h a  n a t u r a l  r a a o u r c a  
w a a l t h  t h a t  l a  h a l d  b y  o u r  s t a t a  a s  s o v a r a l g n .

I n  a n y  a v a n t ,  i n  A l a s k a  t h o  r a s o u r c a s  p r o t a c t a d  b y  t h a  p u b l i c  
t r u s t  l n c l u d a ,  a t  a  a l n l n u a :

a )  v i l d i l f a  a n d  f i s h  ( f a r a a  n a t u r a s ) ,  p l u s  t h a  h a b i t a t  t h a t  
s u p p o r t s  t h o s a  r a s o u r c a s .  a n d  n a v i g a b l o  a n d  n o n - n a v i g a b l a  
v a t s r s ,  v h a r a v a r  o c c u r r i n g  I n  t h a  n a t u r a l  s t a t a  ( A l a s k a  
C o n s t i t u t i o n ,  A r t .  V I I X ,  | 3 f  M a t l a k a t l a  I n d i a n  C o m n i t v  
A n n a t t a  I s l a n d  S a a a g u a  u  t a i n .  3 * 2  P .  2 d  9 0 1 ,  9 1 3  
( A l a s k a .  1 9 6 1 ) >  a f f ' d . 3 6 9  U . S .  4 9  ( 1 9 6 2 ) 1  Q v i l c h a k  v  
S t a t a .  7 6 3  P .  2 d  4 1 6 .  4 9 2 - 4 9 6  ( A l a s k a ,  1 9 6 B ) ,  G l l b a r t  v  
i l a t s .  6 0 3  P .  2 d  3 9 1 ,  3 9 6 - 3 9 9  ( A l a s k a ,  1 9 9 0 ) 1

b )  A l l  a t a t a - o v n a d  l » n d - - i n c l u d i n g  t l d a l a n d s  a n d  u p l a n d s - -  
a n d  a l l  a l n a r a l s  n o t  p r a v i o u s l y  s p p r o p r l a t a i  ( A S  
3 6 . 0 9 . 9 0 2 i  CHC t i H l t i i L  X f l f t *  V W U M t*  ^ 9 9  P .  2 d  1 1 1 9 ,  
1 1 1 9  ( A l a s k a ,  1 9 6 6 ) 1  S E E  A L S O :  X n f o n t a l  A .  C .  O p i n i o n ,

"  T b a  r i g h t s  o f  t h a  p u b l i c  i n  t r u s t  r a s o u r c a s  i s  a  g u a s t l o n  
o f  p r o p a r t y  l a v ,  a n d  i t  i s  t h a  g a n a r a l  p r i n c i p l a  t h a t  " t h a  l a v  o f  
r a s l  p r o p a r t y  i s . . . l a f t  t o  t h a  i n d i v i d u a l  s t a t a s  t o  d a v a l o p  a n d  
a d a i n i a t a r . "  O a v i a s  V a r a h o u a a  C o ^  v  f i o v l a a .  3 2 1  U . S .  1 4 4 .  1 9 9  
( 1 9 4 4 )  •

T h u s ,  s t a t a  c o u r t s  " h a v a  t h a  a u t h o r i t y  t o  d a f i n a  t h a  l i s l t s  o f  
t h a  i a n d a  h a l d  I n  p u b l i c  t r u s t  a n d  t o  r a c o g n l i a  s u c h  p r i v a t a  r i g h t s  
I n  s u c h  l e n d s  s s  t h e y  a a a  f i t . "  s m i i i a a  s a t r o i a u a  v  a t - t — i «m > i  
4 6 4  U . S .  4 6 9 ,  4 7 9  ( 1 9 6 6 ) .

2 3



A p r i l  2 5 ,  1 9 8 5 ,  H o .  5 6 6 - 2 3 0 - 8 3 ,  p .  7 . a*  I t  l a  c r i t i c a l  
t o  r a c o g n i t a  t h a t  t h a  p u b l i c  t r u a t  d o c t r l n a  i n  A l a a k a  l a  
n o t  l l a l t a d  t o  t l d a l a n d s  o r  s u b a a r g a d  l a n d s .

c )  r a c r a a t l o n a l  u a a a  o f  n a v i g a b l a  o r  p u b l i c  v a t a r o  o r  a n v  
o t h a r  p u b l i c  p u r p o s e  f o r  w h i c h  t h a  w a t e r  l a  u i a d  o r  l a  
c a c a L i e  o l  t a i r . a  u i e d  c o n a l a t a n t  w i t h  t h a  p u b l i c  t r u a t ,  
• • g . ,  w i l d l i f e  h a b i t a t ,  f i a h a r y  h a b i t a t ,  a c l a n t l f i c  o r  
a d u c a t l o n a l  v a l u a ,  a c a n l c  b a a u t y ,  a t e .  c h .  8 2 ,  1 1 ( c ) ,  S L A  
1 9 8 5  ( A l a a k a  S t a t u t a s ,  T e m p o r a r y  a n d  S p a c i a l  A c t s  a n d  
R a a o l v a s  1 9 8 3 ) .

T h i s  l i a t  o f  r a a o u r c a a  p r o t a c t a d  b y  t h a  A l a a k a n  p u b l i c  t r u a t  
i s  Q f i fc  a n  e x c l u s i v e  c o m p i l a t i o n  o f  a l l  t h a  r a a o u r c a a  o r  u s a s  o f  
t h o a a  r a a o u r c a a  t h a t  c o s e  u n d a r  t h a  a a g i a  o f  t h a  p u b l i c  t r u a t .  I n  
a l l  l i k e l i h o o d ,  t h a  u m b r a l l a  o f  t h a  p u b l i c  t r u a t  d o c t r l n a  i n  A l a a k a  
e x t e n d s  b a y o n d  t h a  f o r a g o i n g  l i s t  o f  r a a o u r c a a .  T h a  r a s o u r c a s  
c i t a d  a b o v e  a r a  a t  l a a a t  t h a  b a r a  a l n l a u a  c o r p u s  o f  t h a  l u a  
B U J a U L c u a  i n  A l a a k a .

T h a  A l a a k a  S u p r a s a  C o u r t  s a y  f i n d  p r o t a c t l o n  f o r  a d d i t i o n a l  
r a a o u r c a a  t h r o u g h  j u d i c i a l  i n t e r p r e t a t i o n  o f  t h a  A l a a k a  
C o n s t i t u t i o n  o r  s t a t u t a s .

C a s s  l a w  f r o a  o t h a r  j u r i s d i c t i o n s  i s  r a p i s t s  w i t h  h o l d i n g s  b y  
s t a t s  s u p r a s a  c o u r t s  t h a t  h a v a  a x t e n d a d  t h a  s c o p e  o f  t h e  p u b l i c  
t r u s t  d o c t r l n a  t o  l n c l u d a  p r o t a c t i o n  f o r  s p e c i f i c  a c t i v l t i a a  
n e c e s s a r y  a n d  p r o p e r  t o  t h a  u s e  a n d  e n j o y s e n t  o f  t r u a t  r a s o u r c a s  
t h a t  h a v a  y a t  t o  b e  c o n s i d a r a d  b y  t h a  A l a a k a  S u p r a a a  C o u r t .  I n  
a a n y  i n s t a n c a a ,  t h o a a  s t a t a  s u p r a a a  c o u r t s  h a v a  f o u n d  p u b l i c  t r u a t  
p r o t a c t l o n  f o r  r a a o u r c a a  a n d  u a a a ,  v l x . s u n b a t h i n g ,  d r y  s a n d  b e a c h  
u s a  a n d  a c c a s a .  e . g . .  D i s t r i c t  o f  c M u « M a  v  x i r  n o r M a .  7 5 0  F .  
2 d  1 0 7 7 ,  1 0 8 3  ( D . C .  A p p . , 1 9 8 4 ) .

U s e  A l a s k a  S u p r a a a  c o u r t ,  r s f a r r i n g  t o  t h a  A l a a k a  
C o n s t i t u t i o n ,  A r t i c l a  V I I I ,  t  1 0 ,  h a s  n o t e d  a e v e r a l  t i s a a  t h a  h i g h  
v a l u e  w h i c h  t h a  f r a s e r s  o f  t h a  A l a s k a  C o n s t i t u t i o n  p l a c e d  o n  t h a  
s t a t e ' s  l a n d  r e a o u r c e e .  e . g . ,  A i t i i i  s u r v i v a l  v  s t a t s .  7 2 3  p .  2 d  
1 2 8 1 ,  1 2 8 9  ( A l a s k a ,  1 9 6 6 ) ;  Y. L a x t a c H t ,  5 6 1  P .
2 d  1 1 1 2 ,  1 1 1 4  ( A l a s k a ,  1 9 7 6 )  1  H o o r a  v  S t a t a . 5 3 3  P .  2 d  6 ,  3 0 - 3 2  
( A l a a k a ,  1 9 7 6 )  I  H c C a r r a v  v  D M A . 9 2 6  P .  2 d  1 3 5 3 ,  1 3 3 7  ( A l a a k a ,  
1 9 7 4 ) 1  A l v t l k l  i l l  S B  Y B B B a t t h ,  4 2 6  P .  2 d  1 0 0 6 ,  1 0 1 1  ( A l a a k a ,  
1 9 6 7 ) .



3 .  T h e  o u t  i e s  o f  t h *  S t a t *  a *  T r u a t a *  F o r  t h *  U s *  a n d  
0 « n * f i t  o f  t h *  P u b l i c

a .  C * n * r a l  P r i n c i p l a s  o f  t h *  L a v  o f  T r u s t s  D a f i n e  
t h *  S t a t e ' s  O b l i g a t i o n s  a s  T r u s t * *

C o u r t s  h a v o  h i s t o r i c a l l y  * x * r c i s * d  j q u i t a b l *  j u r i s d i c t i o n  o v * r  
t r u s t s .  C l a w s  v  J a n l e s o n . 1 8 2  U . S .  4 6 1 ,  4 7 9  ( 1 9 0 1 ) .  W i t h i n  t h i s  
h i s t o r i c  c o n t e x t ,  c o u r t s  w i l l  d e c r e e  t h *  s c o p *  a n d  e x t a n t  o f  
e q u i t a b l e  r i g h t s  a n d  d u t i o s  a p p u r t e n a n t  t o  t h e  P u b l i c  T r u s t  
D o c t r i n * .  C o u r t s  s a y  a l s o  d e f i n e  t h e  n a t u r e  o f  t h s  s t a t e ' s  
f i d u c i a r y  d u t i * s ,  a n d  a a y  c r e a t e  a n y  r « n * d y  t h a t  f u r t h e r s  t h e  c a u s e  
o f  j u s t i c e .

A s  w i t h  o t h e r  a s p e c t s  o f  t h e  P u b l i c  T r u s t  D o c t r i n e ,  e a c h  
s t a t s ,  i n c l u d i n g  A l a s k a ,  i s  f r e e  t o  d e v e l o p  i t s  o w n  u n i q u e  b o d y  o f  
l a v  r e g a r d i n g  t h e  o b l i g a t i o n s  o f  t h e  s t a t e  a s  t r u s t e e . "

A l a s k a ' s  S u p r a s a  C o u r t  h a s  y e t  t o  a r t i c u l a t e  t h e  s t a n d a r d  o f  
c a r e  o w e d  b y  t h e  S t a t e  a s  a  t r u s t e e  i n  t h *  c o n t e x t  o f  t h e  p u b l i c  
t r u s t  d o c t r i n e .  V a r i o u s  f u n d a s e n t a l  q u e s t i o n s  h a v e  n o t  y e t  b e e n  
d e c i d e d  i n  A l a s k a ,  s u c h  a s  w h e t h e r  a n d  h o w  t h *  S t a t e ' s  f i d u c i a r y  
d u t i e s  a s  t r u s t e e  o v e r s e e i n g  p u b l i c  r e s o u r c e s  d i f f e r  f r o s  t h o s e  o f  
a n  o r d i n a r y  t r u s t e e  w h o  o v e r s e e s  p r i v a t e  r e s o u r c e s . **

T h e  e x t e n t  t o  w h i c h  t h i s  p u b l i c  t r u s t  d u t y ,  a s  
c o n s t l t u t i o n a l i a e d  b y  t h e  c o a a o n  u s e  c l a u s e ,  H a l t s  a  s t a t e ' s  
d i s c r e t i o n  i n  a a n a g i n g  i t s  r e s o u r c e s  i s  n o t  c l e a r l y  d e f i n e d .

O w s i c h e k  v  S t a t e . 7 6 3  P .  2 d  4 8 8 ,  4 9 5  ( A l a s k a ,  1 9 8 8 ) .

D e c i s i o n s  f r o a  o t h e r  j u r i s d i c t i o n s  a r e  h e l p f u l  i n  d e f i n i n g  t h e  
o b l i g a t i o n s  o f  t h *  s t a t e  a s  t r u s t e e  o f  t h *  p u b l i c  t r u s t  i n  A l a s k a .  
A l s o  h e l p f u l  i s  t h *  i a a e n s *  b o d y  o f  c o a a o n  l a v  o n  t h e  t r a d i t i o n a l ,  
e q u i t a b l e  r o l e  o f  t h *  j u d i c i a l  b r a n c h  f o r  s u p e r v i s i o n  o f  a  
f i d u c i a r y ' s  p e r f o r a a n c e  o f  h i s  t r u s t  d u t i e s .

f l l o c u a  v  B o r o u g h  o f  B e l a a r .  5 6 9  A . 2 d  3 1 2  ( S u p .  C t . ,  N ew  
J e r s e y ,  1 9 8 9 ) ,  c o n s i d e r e d  a  a u n i c i p a l i t y ' s  d e l e g a t e d  d u t i e s  a s  
t r u s t e e  o v e r  i t s  b e a c h  a r e a ,  a n d  h e l d  t h a t  i n  t h e  a b s e n c e  o f  a  
t r u s t  d o c u a a n t  w h i c h  s p e c i f i e s  t h e  d u t i e s  o f  a  t r u s t e e ,  " a  p u b l i c

a  S E E :  P h i l l i p s  P n r Q l l U f l  V t t l l l l l l l f l B l #  « 8 4  U . S .  4 6 9
( 1 9 8 8 )  .

• *  T h e  l a v  o f  p r i v a t e  t r u s t s  h a s  b e e n  a p p l i e d  t o  f u n d s  
d e r i v e d  f r o a  l a n d s  h e l d  b y  t h e  S t a t e  i n  t r u s t  f o r  s c h o o l s ,  a n d  
u n i v e r s i t y  l a n d s .  S E E :  a U t l - V - U n l Y t E l l t Y  f l l  A lf l lA f l .  6 2 4  P .  2 d
8 0 7 ,  8 1 3 ,  f n .  6  ( A l a s k a .  1 9 8 1 ) .

T h *  A l a s k a  S u p r a * *  C o u r t  h a s  a l s o  a p p l i e d  t h e  g e n e r a l  l a v  o f  
p r i v a t e  t r u s t s  t o  a e n t a l  h e a l t h  t r u s t  l a n d s  i n  A l a s k a .  S E E :  S t a t e
v  W e i s s . 7 0 6  P .  2 d  6 8 1 ,  6 8 3 ,  a n d  c a s e s  c i t e d  i n  f n .  3 ( A l a s k a ,  
1 9 8 5 ) .



t r u s t e e  i a  a n d o v a d  w i t h  t h a  a a m a  d u t i a a  a n d  o b l i g a t i o n a  a a  a n  
o r d i n a r y  t r u s t e e . "  H * . ,  a t  3 1 7 .

A l t h o u g h  t h a  A l a a k a  S u p r a s a  C o u r t  h a a  n o t  y a t  c o n f r o n t a d  t h a  
p r a c i a a  p r o b l a a  o f  d a f i n i n g  t h a  l i m i t s  o f  a t a t a  d i a c r a t i o n  i n  
n a n a g a a a n t  o f  p u b l i c  t r u a t  r a a o u r c a a ,  i t  a a a m a  p r o b a b l a  t h a t  t h a  
c o s s o n  l a w  t r a d i t i o n a  o f  a q u i t y  w o u l d  p r o v i d a  t h a  f r a m e w o r k  
A l a a k a ' a  C o u r t  w o u l d  b a  a o a t  l i k a l y  t o  a d o p t .

I n  a l l  a i t u a t i o n a  a n d  u n d a r  a l l  c i r c u a a t a n c a a ,  w h a t h a r  n a w  o r  
o l d ,  t h a  p r i n c i p l a a  o f  a q u i t y  w i l l  p o i n t  t h a  w a y  t o  j u s t i c e . . .  
W h a r a  a  n a w  c o n d i t i o n  e x i s t s ,  a n d  t h a  l a g a l  r a s a d i a a  a f f o r a a d  
a r a  i n a d a q u a t a  o r  n o n a  a r a  a f f o r d a d  a t  a l l ,  t h a  n a v a r  f a i l i n g  
c a p a c i t y  o f  a q u i t y  t o  a d a p t  i t a a l f  t o  a l l  a i t u a t i o n a  w i l l  b a  
f o u n d  a q u a l  t o  t h a  c a a a ,  a x t a n d i n g  o l d  p r i n c i p l e s ,  i f  
n a c e a s a r y , . . . f o r  t h a t  p u r p o a a .

S t o r y ,  l  S t Q r y _ ! . a _ £ q u i t v  J u r i s p r u d e n c e . 54  ( 1 4 t h  a d .  1 9 1 8 ) ,  c i t e d  i n  
A S E A  v  A P E A .  P .  2 d  ( A l a s k a ,  1 9 9 1 ) ,  A l a a k a  S u p r a s a  C o u r t
O p i n i o n  H o .  3 7 7 9 ,  S l i p  O p i n i o n  a t  p .  8 .

F o r  l a c k  o f  a  b a t t e r  b e n c h s a r k ,  i t  i s  u s e f u l  t o  r e f e r  t o  t h e  
" b l a c k  l a t t e r "  l a w  o f  t r u s t s  t o  c l a r i f y  t h a  d u t i a a  o f  t h a  S t a t a  o f  
A l a a k a  a s  t r u s t e e  o f  p u b l i c  t r u a t  r e s o u r c e s .

B r i e f l y  s u s s a r i z a d ,  a  t r u s t e e  o w e s  t h a  f o l l o w i n g  d u t i e s  t o  t h a  
b e n e f i c i a r i e s  o f  t h a  t r u s t :

1 .  A  d u t y  o f  l o y a l t y ,  i . e . ,  n o  s e l f - d e a l i n g ;
2 .  A  d u t y  n o t  t o  d e l e g a t e ;
3 .  a  d u t y  t o  f u r n i s h  i n f o r m a t i o n ;
4 .  a  d u t y  t o  t a k a  c o n t r o l  a n d  k e e p  c o n t r o l  o f  p r o p e r t y ;
5 .  a  d u t y  t o  p r e s e r v e  t h e  t r u s t  p r o p e r t y ;
6 .  a  d u t y  t o  d e a l  i m p a r t i a l l y  w i t h  b e n e f i c i a r i e s ;
7 .  a  d u t y  t o  e n f o r c e  t h a  c l a i m s  o f  b e n e f i c i a r i e s ;
8 .  a  d u t y  t o  m a k e  t r u s t  p r o p e r t y  p r o d u c t i v e .

E a c h  o f  t h e s e  d u t i e s  i a  d i s c u s s e d  s e p a r a t e l y  b e l o w .

L O Y A L T Y :  " T h a  t r u s t e e  i s  u n d a r  a  d u t y  t o  t h a  b e n e f i c i a r y  t o
a d m i n i s t e r  t h a  t r u s t  s o l e l y  i n  t h a  i n t e r e s t  o f  t h a  b e n e f i c i a r y . "  
R e s t a t e m e n t .  S e c o n d .  T r u s t s .  5 1 7 0  ( 1 ) .

T h a  d u t y  o f  l o y a l t y ,  s o m e t i m e s  e x p r e s s e d  a s  a  p r o h i b i t i o n  
a g a i n s t  s e l f - d a a l i n g ,  c a n  b a  s t a t e d  a f f i r m a t i v e l y :  a  t r u s t e e  h a s
a  d u t y  t o  a c t  f o r  t h o  b e n e f i t  o f  t h a  b e n e f i c i a r i e s  o f  t h a  t r u s t .

F o r  e x a m p l e ,  i f  a  S t a t a  e x e r c i s e s  i t s  a u t h o r i t y  a s  t r u s t e e  f o r
t h o  p a r t i c u l a r  b e n e f i t  o f  t h a  S t a t a  i t s e l f  b y  s e l l i n g  p u b l i c  t r u s t  
l a n d s  p r i m a r i l y  t o  i n c r e a s e  t a x  r e v e n u e s ,  o r  f o r  t h a  b e n e f i t  o f  a n  
i n d i v i d u a l  o r  a  s m a l l  g r o u p  o f  i n d i v i d u a l s ;  o r  b y  e x c h a n g i n g  l a n d  
o r  t i m b a r  p r i n c i p a l l y  t o  b e n e f i t  a  p r i v a t a  c o r p o r a t i o n ,  t h a  S t a t e ' s  
a c t i o n  w o u l d  v i o l a t e  t h a  t r u s t e e ' s  f i d u c i a r y  d u t y  o f  l o y a l t y .

H O N - D E L E C A T I O H :  A  f u n d a m e n t a l  d u t y  o w e d  b y  t h e  t r u s t e e  t o  t h e  
b e n e f i c i a r i e s  o f  t h e  t r u s t  i s  t h e  d u t y  n o t  t o  d e l e g a t e  t o  o t h e r s
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t h a  j o b  o f  a d m i n i s t e r i n g  t h e  t r u s t .  S E E  G E N E R A L L Y  S c o t t ,  T h a  L a w  
o f  T r u s t s . ( F o u r t h  E d . ,  1 9 8 7 )  S 1 7 1 .  T h i s  d u t y  i s  n o t  a b s o l u t e ,  
h o w e v e r ;  c e r t a i n ,  l i m i t e d  d u t i e s  m a y  p r o p e r l y  b e  d e l e g a t e d  b y  a 
t r u s t e e .  I s L . ,  a n d  S 1 7 1 . 1 .

U n d e r  g e n e r a l  p r i n c i p l e s  o f  c o n s t i t u t i o n a l  a n d  a d m i n i s t r a t i v e  
l a w ,  a  l e g i s l a t u r e  m a y  n o t  d e l e g a t e  i t s  f u n c t i o n s  t o  a n  a g e n c y  
w i t h o u t  e s t a b l i s h i n g  r e a s o n a b l y  c l e a r  s t a n d a r d s  f o r  t h o  a g e n c y  t o  
f o l l o w .  N o r  m a y  a  l e g i s l a t u r e  d e l e g a t e  p o w e r s  i t  d o e s  n o t  p o s s e s s ,  
o r  d e l e g a t e  c e r t a i n  " n o n - d e l e g a b l e "  p o w e r s  i n t e n d e d  b y  t h e  
C o n s t i t u t i o n  t o  b e  e x e r c i s e d  o n l y  b y  t h e  L e g i s l a t u r e  i t s e l f .  S EE 
G E N E R A L L Y :  T r i b s ,  A m e r i c a n  C o n s t i t u t i o n a l  L a w . 5 5 - 1 7  ( 1 9 7 8 ) .

W h i l e  t h e  L e g i s l a t u r e  m a y  p r o p e r l y  d e l e g a t e  a d m i n i s t r a t i o n  o f  
t h e  p u b l i c  t r u s t  t o  e x e c u t i v e  b r a n c h  a g e n c i e s ,  i t  m u s t  d o  s o  w i t h  
c l e i r  g u i d e l i n e s .  W h e r e  t h e  g u i d e l i n e s  a r e  i n s u f f i c i e n t l y  c l e a r ,  
o r  c o n t r a v e n e  t h e  m a n d a t e s  o f  t h e  p u b l i c  t r u s t  d o c t r i n e ,  a  c o u r t  o f  
e q u i t y  c o u l d  i n t e r v e n e  t o  c l a r i f y  t h e  t r u s t e e ' s  o b l i g a t i o n s  
p u r s u a n t  t o  t h e  p u b l i c  t r u s t .

P R O D U C T I V I T Y :  " T h e  t r u s t e e  i s  u n d e r  a  d u t y  t o  t h e  b e n e f i c i a r y
t o  u s e  r e a s o n a b l e  c a r e  a n d  s k i l l  t o  m a k e  t h e  t r u s t  p r o p e r t y  
p r o d u c t i v e . "  R e s t a t e m e n t ,  S e c o n d ,  T r u s t s , 5 5 1 7 6 ,  1 8 1 .

T h i s  r e s p o n s i b i l i t y  c o m p e t e s  t o  s o m e  e x t e n t  w i t h  t h e  t r u s t e e ' s  
d u t y  o f  p r e s e r v a t i o n  ( i n f r a ) . T h e s e  d u t i e s  a r e  n o t  m u t u a l l y  
e x c l u s i v e ,  h o w e v e r ,  a n d  d o  n o t  d i m i n i s h  t h e  t r u s t e e ' s  o b l i g a t i o n s  
o f  r e s o u r c e  c o n s e r v a t i o n  u n d e r  t h e  p u b l i c  t r u s t  d o c t r i n e .  ( S E E ,  
f o r  e x a m p l e ,  A S  3 8 . 0 4 . 0 0 5 - . 0 1 5 )

P R E S E R V A T I O N :  " T h e  t r u s t e e  i s  u n d e r  a  d u t y  t o  t h e  b e n e f i c i a r y
t o  u s e  r e a s o n a b l e  c a r e  a n d  s k i l l  t o  p r e s e r v e  t h e  t r u s t  p r o p e r t y . "  
R e s t a t e m e n t ,  S e c o n d ,  T r u s t s  5 1 7 6 ;  S E E  A L S O :  S c o t t ,  T h e  L a w  o f
T r u s t s . ( F o u r t h  E d . ,  1 9 8 7 )  s 1 7 6 ;  a n d  S t a t e  v  W e i s s . 7 0 6  P .  2 d  
6 8 1 ,  6 8 3  ( A l a s k a ,  1 9 8 5 ) .  W h e r e  l o s s  t o  t h e  e s t a t e  i s  t h e  r e s u l t  o f  
t h e  t r u s t e e ' s  f a i l u r e  t o  u s e  p r o p e r  c a r e  o r  s k i l l ,  o r  i s  d u e  t o  t h e  
t r u s t e e ' s  n e g l i g e n c e ,  t h e  t r u s t e e  i s  l i a b l e  t o  t h e  b e n e f i c i a r i e s  
f o r  t h e  l o s s .

T h i s  b l a c k  l e t t e r  d u t y  i s  s i m i l a r  t o  t h e  p u b l i c  t r u s t ' s  
m a n d a t e  o f  " e q u i t a b l e  a n d  w i s e "  m a n a g o m e n t  o f  p u b l i c  t r u s t  
r e s o u r c e s .

I N F O R M A T I O N :  " T h e  t r u s t e e  i s  u n d e r  a  d u t y  t o  t h e  b e n e f i c i a r y
t o  k e e p  a n d  r e n d e r  c l e a r  a n d  a c c u r a t e  a c c o u n t s  w i t h  r e s p e c t  t o  t h e  
a d m i n i s t r a t i o n  o f  t h e  t r u s t . "  R e s t a t e m e n t .  S e c o n d ,  T r u s t s . 55  1 7 2 ,  
1 7 6 ,  1 8 1 .

T h e  l a w  o f  t r u s t s  i m p o s e s  u p o n  a  t r u s t e e  a  d u t y  t o  s u p p l y  
c o m p l e t e  a n d  a c c u r a t e  i n f o r m a t i o n  r e g a r d i n g  t h a  a d m i n i s t r a t i o n  o f  
t h e  t r u s t  t o  t h e  b e n e f i c i a r i e s  u p o n  r e q u e s t  a n d  a t  r e a s o n a b l e  
t i m e s .  3 S c o t t  o n  T r u s t s . 5 1 7 3 .

T h e  S t a t e ' s  d u t y  a s  t r u s t e e  t o  p r o v i d e  i n f o r m a t i o n  t o  t h e  
p u b l i c  i s  a n  a r e a  w h e r e  s u b s t a n t i a l  a c t i v i t y  m a y  r e a s o n a b l y  b e  
e x p e c t e d  i n  t h e  f u t u r e .  A l t h o u g h  A l a s k a  c a s e  l a w  o n  f i d u c i a r y  
d u t i e s  i s  s t i l l  s p a r s e  a n d  u n d e v e l o p e d ,  a  g o o d  i d e a  o f  w h a t  t h e  
A l a s k a  S u p r e m e  C o u r t  m i g h t  s a y  c a n  b e  g a i n e d  f r o m  r e c e n t  s t a t e m e n t s
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. . . t h s  t r u s t e e ' s  f i d u c i a r y  d u t y  i n c l u d e s  t h e  r e s p o n s i b i l i t y  t o  
i n f o r m  t h e  b e n e f i c i a r i e s  f u l l y  o f  a l l  f a c t s  w h i c h  w o u l d  a i d  
t h e m  i n  p r o t e c t i n g  t h e i r  i n t e r e s t s .  ( C i t a t i o n s  o m i t t e d )  I f  
t h e  b e n e f i c i a r i e s  a r e  ( t o  b e )  a b l e  t o  h o l d  t h e  t r u s t e e  t o  
p r o p e r  s t a n d a r d s  o f  c a r e  a n d  h o n e s t y  a n d  p r o c u r e  t h e  b e n e f i t s  
t o  w h i c h  t h e y  a r e  e n t i t l e d , t h e y  m u s t  k n o w  o f  w h a t  t h e  t r u s t  
p r o p e r t y  c o n s i s t s  a n d  h o w  i t  i s  b e i n g  m t m a g e d .  ( c i t a t i o n  
o m i t t e d )

A l l a r d  v  Pa c i f i c  N a t i o n a l  B a n k . 6 6 3  P .  2 d  1 0 4 ,  1 1 0 - 1 1 1  ( W a s h i n g t o n ,  
1 9 8 3 )  ( E n  B a n c ) .  S E E  A L S O :  B o g e r t ,  T r u s t s  & T r u s t e e s . § 9 6 1  ( 2 d
e d . ,  1 9 6 2 ) .

O n e  i n t e r p r e t a t i o n  o f  t h i s  d u t y  i s  t h a t  t h e  S t a t e  o f  A l a s k a  i s  
u n d e r  a  d u t y  t o  p r o v i d e  t h e  A l a s k a n  p u b l i c  w i t h  r e g u l a r  r e p o r t s  
a s s e s s i n g  t h e  e x t e n t ,  c u r r e n t  s t a t u s ,  a n d  f u t u r e  o f  p u b l i c  t r u s t  
r e s o u r c e s .  T h i s  m a y  m e a n  t h a t  a n  e x t e n s i v e  i n f o r m a t i o n - g a t h e r i n g  
r e s p o n s i b i l i t y  e x i s t s  w h e r e b y  t h e  S t a t e  w o u l d  c o m p i l e  b e n c h m a r k  
d a t a  u p o n  w h i c h  f u t u r e  p u b l i c  r e p o r t s  c o u l d  b e  m a d e .  P e n d i n g  
c o m p l e t i o n  o f  t h a t  i n f o r m a t i o n ,  m o s t  d i s p o s a l s  a n d  e x c h a n g e s  o f  
p u b l i c  t r u s t  r e s o u r c e s  s h o u l d  p r o b a b l y  b e  h e l d  i n  a b e y a n c e .

T h e  w i s d o m  o f  d e l a y i n g  a l i e n a t i o n  o f  A l a s k a ' s  p u b l i c  t r u s t  
r e s o u r c e s  u n t i l  f u l l  i n f o r m a t i o n  c a n  b e  d i s c l o s e d  t o  t h e  p u b l i c  a n d  
d i g e s t e d  b y  t h e m  i s  s i m p l e :  h o w  c a n  w e  b e  s u r e  w e  a r e  g e t t i n g  f u l l
v a l u e  f o r  o u r  r e s o u r c e s  i f  w e  a r e  u n a w a r e  o f  w h a t  t h e y  a r e  w o r t h ?

A  t r u s t e e  h a s  t h e  d u t y  t o  d e t e r m i n e ,  u s u a l l y  t h r o u g h  
a p p r a i s a l ,  t h e  f a i r  m a r k e t  v a l u e  o f  t r u s t  a s s e t s  b e f o r e  a n y  s a l e  o r  
o t h e r  t r a n s f e r  o f  t h o s e  t r u s t  a s s e t s .  H a t c h e r  v  U . S .  N a t i o n a l  B a n k  
o f  O r e g o n . 6 4 3  P .  2 d  3 5 9 ,  3 6 4 - 3 6 6 .

T o  p r e v e n t  i m p a i r m e n t  o f  t h e  c o r p u s  o f  t h e  t r u s t ,  i t  i s  
e s s e n t i a l  t h a t  n o  a l i e n a t i o n  o f  t r u s t  r e s o u r c e s  b e  p e r m i t t e d  i n  t h e  
a b s e n c e  o f  a  f u l l  a n d  c o m p l e t e  p u b l i c  d i s c l o s u r e  o f  t h e  f u l l  v a l u e  
o f  t h e  t r u s t  r e s o u r c e s  i n v o l v e d .  A l l a r d  v  P a c i f i c  N a t i o n a l  B a n k . 
6 6 3  P .  2 d  1 0 4 ,  1 1 0 - 1 1 1  ( W a s h i n g t o n ,  1 9 8 3 )  ( E n  B a n c ) ;  B o g e r t ,  
Trusts 4 Trustees/ 5 9 6 1  ( 2 d  e d . ,  1 9 6 2 ) ;  H a t c h e r  v  U . S .  N a t i o n a l  
B a n k  o f  O r e g o n . 6 4 3  P .  2 d  3 5 9 ,  3 6 4 - 3 6 6 .

F o r  e x a m p l e ,  i n  A l a s k a ,  t h e r e  i s  g e n e r a l l y  a  p a u c i t y  o f  
i n f o r m a t i o n  t h a t  w o u l d  c o n s t i t u t e  a  f a i r  a n d  c o m p l e t e  a p p r a i s a l  o r  
i n v e n t o r y  o f  a l l  t h e  p u b l i c  a s s e t s  i n v o l v e d  i n  a  l a n d  s a l e  o r  
t i m b e r  s a l e .  Y e t  i t  s e e m s  c l e a r  u n d e r  b a s i c  p r i n c i p l e s  c f  t r u s t  
l a w ,  t h a t  t h e  S t a t e  s h o u l d  n o t  b e  a b l e  t o  a l i e n a t e  p u b l i c  t r u s t  
r e s o u r c e s  u n l e s s  a n d  u n t i l  i t  h a s  m a d e  p r i o r  d i s c l o s u r e  o f  t h e  t r u e  
v a l u e  o f  t h o s e  r e s o u r c e s  t o  t h e  p u b l i c ,  a s  b e n e f i c i a r i e s  o f  t h e  
p u b l i c  t r u s t .  I d .

F o l l o w i n g  t h e s e  f i d u c i a r y  d u t i e s  a n d  l e g a l  p r i n c i p l e s ,  t h e  
S t a t e  o f  A l a s k a ,  t h r o u g h  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  
D e p a r t m e n t  o f  F i s h  a n d  G a m e ,  s h o u l d  b e  m a k i n g  p e r i o d i c  r e p o r t s  t o  
t h e  A l a s k a n  p u b l i c  r e g a r d i n g  t h e  v a l u e  a n d  e x t e n t  o f  p u b l i c  t r u s t  
r e s o u r c e s .  A l s o ,  b e f o r e  a n y  s a l e  o r  e x c h a n g e  o f  s t a t e  l a n d  o c c u r s ,  
t h e  S t a t e  m u s t  w o r k  s e d u l o u s l y  t o  e n s u r e  t h a t  i t  k n o w s  a n d

b y  c o u r t s  i n  O r s g o n  a n d  W a s h i n g t o n :
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d i s c l o s e s  t h e  f u l l  e x t e n t  a n d  v a l u e  o f  a l l  o f  t h e  r e s o u r c e s
i n v o l v e d  i n  a  l a n d  s a l e ,  l a n d  e x c h a n g e ,  t i m b e r  s a l e ,  o r  o t h e r
t r a n s f e r  o f  p u b l i c  t r u s t  r e s o u r c e s .  F a c e t s  s u c h  a s  c u m u l a t i v e  
i m p a c t s  o f  l a n d  d i s p o s a l s  s h o u l d  n o t  b e  i g n o r e d  i n  t h i s  p r o c e s s .

I f  t h e  A l a s k a n  p u b l i c  i s  t o  b e  a b l e  t o  e n f o r c e  i t s  r i g h t s  a s  
b e n e f i c i a r y  o f  t h e  p u b l i c  t r u s t ,  t h e r e  m u s t  b e  a  r e g u l a r  f l o w  o f
i n f o r m a t i o n  t o  t h e  p u b l i c  f r o m  t h e  S t a t e  a s  t r u s t e e  i n  o r d e r  t o
e n a b l e  t h e  p u b l i c  t o  s a t i s f y  i t s e l f  t h a t  a d m i n i s t r a t i o n  o f  t h e  
t r u s t ' s  r e s o u r c e s  i s  p r o p e r .

I t  i s  i n  t h e  S t a t e ' s  b e s t  i n t e r e s t s ,  u n d e r  s o u n d  p r i n c i p l e s  o f  
t r u s t  a d m i n i s t r a t i o n ,  t o  g a t h e r  a n d  d i s s e m i n a t e  i n f o r m a t i o n  
r e g a r d i n g  t h e  v a l u e  o f  p u b l i c  t r u s t  r e s o u r c e s  h e l d  b y  t h e  S t a t e  f o r  
t h e  u s e  a n d  b e n e f i t  o f  t h e  p e o p l e .

F r a u d  c a n  b e  e s t a b l i s h e d  b y  s i l e n c e  o r  n o n - d i s c l o s u r e  w h e n  a 
f i d u c i a r y  r e l a t i o n s h i p  e x i s t s  b e t w e e n  t h e  p a r t i e s . . . . T h e  
f i d u c i a r y  h a s  a  d u t y  t o  f u l l y  d i s c l o s e  i n f o r m a t i o n  w h i c h  m i g h t  
a f f e c t  t h e  o t h e r  p e r s o n s ' s  r i g h t s  a n d  i n f l u e n c e  h i s  a c t i o n .

C a r t e r  v  H o b l i t . 7 5 5  P .  2 d  1 0 8 4 ,  1 0 8 6  ( A l a s k a ,  1 9 8 8 ) .

T h e  d u t y  o f  a  f i d u c i a r y  e m b r a c e s  t h e  o b l i g a t i o n  t o  r e n d e r  a 
f u l l  a n d  f a i r  d i s c l o s u r e  t o  t h e  b e n e f i c i a r y  o f  a l l  f a c t s  w h i c h  
m a t e r i a l l y  a f f e c t  h i s  r i g h t s  a n d  i n t e r e s t s .

G r e a t e r  A r e a  I n c .  v  B r o o k m a n . 6 5 7  P .  2 d  8 2 8 ,  8 3 0  ( A l a s k a ,  1 9 8 2 ) .

I M P A R T I A L I T Y :  W h e n  t h e r e  a r e  t w o  o r  m o r e  b e n e f i c i a r i e s  o f  a
t r u s t ,  t h e  t r u s t e e  i s  u n d e r  a  d u t y  t o  d e a l  i m p a r t i a l l y  w i t h  t h e m . "  
R e s t a t e m e n t .  S e c o n d .  T r u s t s . 5 1 8 3 .

T h i s  d u t y  s p e a k s  f o r  i t s e l f .  T h e  S t a t e  c l e a r l y  c a n n o t  p r e f e r  
t h e  i n t e r e s t s  o f  o n e  s e g m e n t  o f  i t s  p o p u l a t i o n  o v e r  t h o s e  o f  
a n o t h e r  s e g m e n t .  T h e  S t a t e ' s  f i d u c i a r y  d u t i e s  r e q u i r e  i t  a t  a l l  
t i m e s  t o  a c t  i n  f a v o r  o f  t h e  i n t e r e s t s  o f  t h e  S t a t e  a s  a  w h o l e ,  n o t  
f o r  t h e  d i s c r e t e  a d v a n t a g e  o f  o n e  g e o g r a p h i c  r e g i o n ,  e t h n i c  g r o u p ,  
o r  o t h e r  f a c t i o n .

T h i s  i n c l u d e s  t h e  f i d u c i a r y  d u t y  t o  a v o i d  a c t i o n s  w h o s e  
p r i m a r y  m o t i v a t i o n  i s  t o  b e n e f i t  s t a t e  g o v e r n m e n t .

T h e  p o w e r  l o d g e d  i n  t h e  s t a t e . . . i s  t o  b e  e x e r c i s e d . . . a s  a 
t r u s t  f o r  t h e  b e n e f i t  o f  t h e  p e o p l e  a n d  n o t  a s  a  p r e r o g a t i v e  
f o r  t h e  a d v a n t a g e  o f  t h e  g o v e r n m e n t  a s  d i s t i n g u i s h e d  f r o m  t h e  
p u b l i c  g o o d . "

gger.y Connecticut, i6i u.s. 5 1 9 , 5 2 9 (1896).
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b. common Law obligations of the State of Alaska 
as Trustee

The essence of judicial enforcement of the Public Trust 
Doctrine is to guarantee that state government fulfills its 
fiduciary duties to current and future generations of Alaskans.

The fiduciary duties of trustees have been defined over 
centuries of experience by courts of equity. They provide 
safeguards that protect against dissipation of the natural resource 
wealth Alaskans are privileged to enjoy. The State's fiduciary 
duties as a trustee define the legal standard of wise stewardship 
over Alaska's common property resources.

What the law has labeled the "fiduciary duties" of trustees 
is, in many respects, nothing more than an attempt to codify some 
basic rules of common sense.

The Alaska Supreme Court has not yet given detailed attention 
to the State's common law obligations as trustee in the context of 
the Public Trust. Nonetheless, the Court has given some general 
guidance to the State's obligations as trustee.

The paramount duty of the State is to "equitably and wisely" 
regulate the harvest of Alaska's wildlife and fisheries resources. 
Metlakatla.Indian Community. Annette Island Reserve v Egan. 362 P. 
2d 901, 915 (Alaska, 1961). An inescapable corollary of this 
mandate is the state's obligation to maintain the habitat it 
controls and on which the vitality and abundance of many public 
trust resources depend. The importance of habitat protection is, 
unfortunately, too often underrated.27

The State is obligated to "equitably and wisely" manage 
Alaska's wildlife and fisheries resources at all times, not merely 
during the public's limited harvest opportunities. In other words, 
the state as manager of the public lands on which wildlife and 
fisheries resources are found is under a public trust obligation to 
"equitably and wisely" manage its wildlife and fish at all times, 
under all circumstances, and for the benefit of "fcll the people of 
the state." Metlakatla. supra.

Although the Alaska Supreme Court has not yet directly 
addressed the issue, it seems reasonable to anticipate that the 
Court would apply the standard of "equitable and wise" management 
beyond the sphere of fish and wildlife to include all of the other

27 When game begins to get scarce, people generally think 
end act in tha order of (1) preservation of breeding 
stock by means of game laws restricting the harvest; (2) 
artificial stocking; and (3) habitat improvement, which 
is sometimes unfortunate, since the third item is often 
more important than the first two. If suitable habitat 
is lacking, ...protection or stocking is useless.

E. Odum, H. Odum, Fundamentals of Ecology, p. 433 (2d Ed., 1959).
SEE ALSO; Hathiesen, Wildlife in America. Penguin Books (1977) p.
205.
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resources within the protection of the public trust doctrine in 
Alaska. In other words, whenever the State deals with fish, 
wildlife, timber, State land (regardless of whether or not the 
lands are washed by the tides), waters that occur in the natural 
state, or unappropriated minerals, the State owes public trust 
fiduciary duties of equitable and wise management.

What is meant by equitable and wise management? Although the 
Alaska Supreme Court's choice of terminology was probably 
deliberately general, and not susceptible of precise definition, 
some fundamental management principles can reasonably be imputed to 
the State as truatee under those broad standards. My research 
disclosed no specific guidance more useful than the following 
statements:

...fish and game resources are permitted to be harvested, but 
at the same time must be conserved to avoid depletion and 
extinction.

Herscher v State. 568 P. 2d 996, 1005 (Alaska, 1977).

Temporary inconveniences must be subordinated to a policy 
dedicated to preventing exploitation or annihilation of one of 
the greatest natural food resources known to mankind, to 
equitable regulation of seasonal harvests for the greatest 
benefit to the greatest number, while conserving and 
rebuilding for posterity.

Metlakatla Indian Community. Annette Island Reservation. 362 P. 2d 
901, 932 (Alaska, 1961).

The Alaska Supreme Court has ruled that the State does not 
have the right to manage natural resources as if it were a private, 
individual owner, seeking to maximize the income it can derive as 
quickly as possible, e.g., Metlakatla Indian Community. Annette 
Island Reserve v Egan. 362 P. 2d 901, 915 (Alaska, 1961). SEE
also: organised Village <?£ KaKe v Egan, 174 f. supp. 5 0 0 , 5 2 9,
(D.C. Alaska, 1959).

The State of Alaska is required to manage its public, natural 
resource wealth not as an owner, but as a trustee. Metlakatla 
Indian Community. Annette Island Reserve v Egan. 362 P. 2d 901, 915 
(Alaska, 1961); aff'd. 369 U.S. 45 (1962); Herscher v State. 568 
P. 2d 996, 1003, 1005 (Alaska, 1977); Owsichek v State. 763 P. 2d 
488, 492-496 (Alaska, 1988); CWC Fisheries. Inc. v Bunker. 755 P. 
2d 1115 (Alaska, 1988); McDowell v State. 785 P. 2d 1, 12, 16, 18 
(Alaska, 1989); Gilbert v State. 803 P. 2d 391, 398-399 (Alaska,
1990).

The state as trustee must manage its resources for the benefit 
of the beneficiary of the trust: All the people of the State of
Alaska.

Alaskans will not want, and above all else do not need, a 
resources policy which will prevent orderly development of the 
great treasures which will be theirs. But they will want, and
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denan£L..effectivo safeguards against the exploitation of thq 
heritage bv persons and corporations whose only aim is to akl^ 
thl qraw and get out, leaving nothing that is permanent t Q 
tha nay, state except...perhaps, a few scars In the earth which 
can never be healed...

E.L. Bartlett's Address to the delegates of the Alaska 
Constitutional Convention, Fairbanks, 1955.

The power to manage public trust resources lies with the 
state, as sovereign, but:

...it is to be exercised like all other powers of government 
as a trust for the benefit of the people, and not...for the 
benefit, .of private.^ndi-Viduals.. a3_dlstincruished from the PMbiig-q.ggd,

Owsichek v State. 763 P. 2d 488, 494 (Alaska, 1988), citing Geer v 
Connecticut. 161 U.S. 519, 529 (1896) (emphasis in original).

Among the state's conservation and management duties as 
trustee must be the obligation to prevent impairment of options for 
future generations of Alaskars. This derives from the State's 
fiduciary duty to prevent impairment of the corpus of the public 
trust.

Although it arose in the context of discussion of the 
sustained yield requirement of Article VIII, 5 4, rather than the 
common use clause of Art. VIII, § 3, the duty to prevent erosion of 
the quality of Alaska's public trust resources was well-expressed 
by Alaska Supreme Court Chief Justice Jay Rabinowitz:

Quality as well as quantity of available resources must be 
considered in determining whether sustained yield requirements 
have been met. The framers and legislature must have intended 
that the level of timber available to future generations...be 
undiminished.

20 In a case nullifying a grant of a license to construct a 
hydroelectric power p^ant on the Snake River, the United States 
Supreme Court ruled as follows:

The test is whether the project will be in the public 
interest. And that determination can be made only after an 
exploration of all issues relevant to the "public interest," 
including further power demand and supply, alternative sources 
of power, the public interest in preserving reaches of wild 
rivers and wilderness areas, the preservation of anadromous 
fish for commercial and recreational purposes, and the 
protection of wildlife.

Udall v Federal Power Commission. 387 U.S. 428, 450 (1967).
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S E A C C  v  S t a t e . 6 6 5  P .  2 d  5 4 4 ,  5 5 7  ( A l a s k a ,  1 9 8 3 )  ( R a b i n o w i t z ,
d i s s e n t i n g ) .

G o v e r n o r  J a y  H a m m o n d ,  t h e  f o r e m o s t  c o n s e r v a t i o n i s t  a m o n g  a l l  
A l a s k a ' s  G o v e r n o r s ,  a p t l y  s t a t e d  t h e  i m p o r t a n c e  o f  c o n s i d e r i n g  t h e  
n e e d s  o f  f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s  r e g a r d i n g  p u b l i c  t r u s t  
r e s o u r c e s :

. . . W h i l e  a  p a r t i c u l a r  s p e c i e s  o f . . . w i l d l i f e  m a y  h a v e  l i t t l e  
r e l a t i v e  v a l u e  n o w ,  t h e  f u t u r e  m a y  f i n d  i t  s u d d e n l y  i n  g r e a t  
d e m a n d .  I f  t h e  l a n d  i s  i n c a p a b l e  o f  p r o d u c i n g  i t  t o  t h e  
d e m a n d  l e v e l ,  a n  i m p o r t a n t  l a n d  m a n a g e m e n t  o p t i o n  i s  l o s t ,  t o  
t h e  d e t r i m e n t  o f  t h e  p u b l i c  w e l f a r e .

G o v e r n o r  J a y  S .  H a m m o n d ' s  t r a n s m i t t a l  l e t t e r ,  A p r i l  8 ,  1 9 7 8 ,
a c c o m p a n y i n g  S S  S B  5 9 ,  c i t e d  i n  S E A C C  v  S t a t e . 6 6 5  P .  2 d  5 4 4 ,  5 5 6 -  
5 5 7 ,  f n .  6 ( A l a s k a ,  1 9 8 3 )  ( R a b i n o w i t z ,  d i s s e n t i n g ) .

I t  w o u l d  b e  a  v i o l a t i o n  o f  t h e  p u b l i c  t r u s t  i f  a n y  o n e  o f  t h e  
p u b l i c  u s e s  o f  p u b l i c  t r u s t  p r o p e r t y  w o u l d  b e  d e s t r o y e d  o r  g r e a t l y  
i m p a i r e d  a s  a  r e s u l t  o f  S t a t e  a c t i o n .  S E E :  C i t v  o f  M a d i s o n  v  
S t a t e . 8 3  NW 2 d  6 7 4 ,  6 7 8  ( W i s e .  1 9 5 7 ) ,  ( r e g a r d i n g  p o t e n t i a l
p e r m a n e n t  i m p a i r m e n t  o f  L a k e  M o n o n a ) .

c .  W h o  A r e  t h e  B e n e f i c i a r i e s  o f  t h e  P u b l i c  T r u s t  i n  
A l a s k a ?

T h e  b e n e f i c i a r i e s  o f  A l a s k a ' s  p u b l i c  t r u s t  d o c t r i n e  a r e  a l l  
t h e  p e o p l e  o f  t h e  S t a t e  o f  A l a s k a ,  i n c l u d i n g  f u t u r e  g e n e r a t i o n s .  
F i r s t  a n d  f o r e m o s t ,  t h e  s t a t e  h a s  a  f i d u c i a r y  o b l i g a t i o n  t o  m a n a g e  
p u b l i c  t r u s t  r e s o u r c e s  f o r  t h e  b e n e f i t  o f  " a l l  t h e  p e o p l e  o f  t h e  
s t a t e "  o f  A l a s k a .  M e t l a k a t l a  I n d i a n  C o m m u n i t y .  A n n e t t e  I s l a n d  
R e s e r v e  v  E g a n . 3 6 2  P .  2 d  9 0 1 ,  9 1 5  ( A l a s k a ,  1 9 6 1 ) .

. . . t h e  p u b [ l ] i c  t r u s t  d o c t r i n e  d i c t a t e s  t h a t . . . ( p u b l i c  t r u s t  
r e s o u r c e s )  m u s t  b e  o p e n  t o  a l l  o n  e q u a l  t e r m s  a n d  w i t h o u t  
p r e f e r e n c e  a n d  t h a t  a n y  c o n t r a r y  s t a t e  o r  m u n i c i p a l  a c t i o n  i s  
i m p e r m i s s i b l e ,  ( e m p h a s i s  s u p p l i e d  i n  o r i g i n a l )

. . . i n  o r d e r  t o  e x e r c i s e  r i g h t s  g u a r a n t e e d  b y  t h e  p u b l i c  t r u s t  
d o c t r i n e ,  t h e  p u b l i c  m u s t  h a v e  a c c e s s . . .

SiOCUB Y  Borough PC gglniflr, 569 A .  2d 312, 316 ( S u p .  C t . ,  N e w  
J e r s e y ,  1 9 8 9 ) .

T h e  c l a s s  o f  p e o p l e  w h o  a r e  p r o p e r l y  s e e n  a s  c o m p r i s i n g  t h e  
b e n e f i c i a r i e s  o f  t h e  p u b l i c  t r u s t  i n  A l a s k a  i n c l u d e s  a l l  A l a s k a  
c i t i z e n s ,  a s  w e l l  a s  f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s .  S E A C C  v  
S t a t e . 6 6 5  P .  2 d  5 4 4 ,  5 5 7  ( A l a s k a ,  1 9 8 3 )  ( R a b i n o w i t z ,  d i s s e n t i n g ) ;  
S E E  A L S O :  S h i v e l v  v  B o w l b v . 1 5 2  U . S .  3 3 1 ,  3 3 7  ( 1 8 9 4 ) ,  r e f e r r e d  t o  
a s  t h e  " s e m i n a l  c a s e  i n  A m e r i c a n  p u b l i c  t r u s t  j u r i s p r u d e n c e "  i n  
P h i l l i p s  P e t r o l e u m  v  M i s s i s s i p p i , 4 8 4  U . S .  4 6 9 ,  4 7 3  ( 1 9 8 8 ) .

3 3



T h e  p u b l i c  t r u s t  d o c t r i n e  m a i n t a i n s  t h a t  g o v e r n m e n t  h o l d s  
u n t a k e n  w i l d l i f e  i n  t r u s t  f o r  p u b l i c  u s e ,  a n d  t h a t  g o v e r n m e n t  
o w e s  a  f i d u c i a r y  d u t y  t o  m a n a g e  s u c h  r e s o u r c e s  f o r  t h e  c o m m o n  
g o o d  o f  t h e  p u b l i c  a s  b e n e f i c i a r y .

M c D o w e l l  v  S t a t e .  7 8 5  P .  2 d  1 ,  1 6 ,  f n  9 ,  a n d  1 8  ( R a b i n o w i t z
d i s s e n t i n g )  ( A l a s k a ,  1 9 8 9 ) ;  S E E  A L S O :  G i l b e r t  v  S t a t e . 8 0 3  P .  2 d
3 9 1 ,  3 9 8  ( A l a s k a ,  1 9 9 0 )  ( c i t a t i o n s  o m i t t e d ) .

I n  s u m m a r y ,  t h e  S t a t e  m u s t  m a n a g e  a l l  p u b l i c  t r u s t  r e s o u r c e s  
f o r  t h e  b e n e f i t  o f  t h e  e n t i r e  S t a t e ,  w i t h o u t  d i s r e g a r d i n g  t h e  n e e d s  
o f  f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s .

d .  E x c h a n g e  o r  D i s p o s a l  o f  S t a t e  L a n d  a n d  t h e  
C o n t i n u i n g  O b l i g a t i o n s  o f  t h e  P u b l i c  T r u s t

C a n  t h e  g o v e r n m e n t  o f  t h e  S t a t e  o f  A l a s k a  f r e e  i t s e l f  o f  i t s  
o b l i g a t i o n s  u n d e r  t h e  p u b l i c  t r u s t  d o c t r i n e  b y  s e l l i n g  o r  
e x c h a n g i n g  p u b l i c  t r u s t  r e s o u r c e s  t o  p r i v a t e  p a r t i e s ?

T h e  a n s w e r  i n  a l m o s t  a l l  c i r c u m s t a n c e s  i s  " N o . "  T h e  p u b l i c  
t r u s t  e n t a i l s  g o v e r n m e n t a l  r e s p o n s i b i l i t i e s  t h a t  c a n n o t  b e  
d i s r e g a r d e d ,  d e l e g a t e d ,  s o l d ,  o r  o t h e r w i s e  a l i e n a t e d .

T h e  p u b l i c  t r u s t  d o c t r i n e . .  . r e q u i r e s  t h e  s t a t e  t o  m a i n t a i n  i t s  
d o m i n i o n  i n  t r u s t  f o r  t h e  p e o p l e ,  ( c i t a t i o n  o m i t t e d )

O r i o n  C o r n  v  S t a t e . 7 4 7  P .  2 d  1 0 6 2 ,  1 0 7 2  ( W a s h i n g t o n ,  1 9 8 7 )  ( f i n  
b a n s ) ,  c i t e d  w i t h  a p p r o v a l  i n  CWC F i s h e r i e s .  I n c .  v B u n k e r . 7 5 5  P .  
2 d  1 1 1 5 ,  1 1 1 8  ( A l a s k a ,  1 9 8 8 ) .

T h e  S t a t e  c a n  n o  m o r e  a b d i c a t e  i t s  t r u s t  o v e r  p r o p e r t y  i n  
w h i c h  t h e  w h o l e  p e o p l e  a r e  i n t e r e s t e d . . . t h a n  i t  c a n  a b d i c a t e  
i t s  p o l i c e  p o w e r s  i n  t h e  a d m i n i s t r a t i o n  o f  g o v e r n m e n t  a n d  t h e  
p r e s e r v a t i o n  o f  p e a c e .

I l l i n o i s  C e n t r a l  R . R .  v  I l l i n o i s . 1 4 6  U . S .  3 8 7 ,  4 5 3  ( 1 8 9 2 ) .

A l t h o u g h  t h e  S t a t e  m a y  c o n v e y  a  1 u s  p r i v a t u m  i n t e r e s t  i n  t r u s t  
r e s o u r c e s ,  t h e  p u b l i c ' s  1 u s  p u b l i c u m  ( p u b l i c  t r u s t )  i n t e r e s t  c a n n o t  
o r d i n a r i l y  b e  a l i e n a t e d .  I l l i n o i s  C e n t r a l  R . R .  v  I l l i n o i s . 1 4 6  U . S .  
3 8 7 ,  4 5 3  ( 1 8 9 2 ) . ”

T h e  S t a t e  h a s  a n  a f f i r m a t i v e  f i d u c i a r y  o b l i g a t i o n  t o  p r e v e n t  
u n n e c e s s a r y  d i m i n u t i o n s  i n  t h e  c o r p u s  o f  t h e  p u b l i c  t r u s t .  T h e  
S t a t e  m u s t  e n s u r e  t h a t  t h e r e  i s  n o  a v o i d a b l e ,  s i g n i f i c a n t  r e d u c t i o n  
o f  t h e  r i g h t s  o f  t h e  p u b l i c  t o  r e s o u r c e s  h e l d  b y  t h e  S t a t e  i n  t r u s t

” Bruacp Towfrpflt Co. y Stata. By and T h i W  t'* w  567 p.
2 d  1 0 3 7 ,  1 0 4 3 - 1 0 4 4  ( O r e g o n ,  1 9 7 8 ) .  S E E  A L S O :  . u p e r i o r
C o u r t  v  L v o n . 2 9  C a l .  3 d  2 1 0 ,  2 2 6  ( 1 9 8 1 ) :  " I t  i s  v * .  k _ . l e d  t h a t  
i f  t h e  s t a t e  h o l d s  t h e s e  l a n d s  i n  t r u s t  f o r  t h e  b e n e f i t  o f  t h e  
p u b l i c ,  i t s  c o n v e y a n c e  o f  t i t l e  t o  p r i v a t e  p e r s o n s  d o e s  n o t  
r e c e s s a r i l y  f r e e  t h e  p r o p e r t y  f r o m  t h e  b u r d e n  o f  t h e  p u b l i c  t r u s t . "



for the benefit of the public. SEE: Bean, The Evolution of
National wildlife La*/ P- 41 (1983), quoting State v Jersey Central 
P o w e r  & Light Co.. 351 A. 2d 337 (New Jersey, 1976).

Under the public trust doctrine, the State...(has) the right
and the duty to protect and preserve the public's interest in
wildlife resources.

In re Steuart Transportation Co. 495 F. Supp. 38, 40 (E.D. 
Virginia, 196J).

Briefly summarized, the public trust imposes the following 
limitations on the power of the State to convey public trust 
resources free of the public trust:

1. Clear legislative authority and intent are required. 
Conveyances of public trust resources are interpreted 
strictly against the grantee.

2. The conveyance should not be made to further private 
interests; it should further the public's trust 
interests.

3. There should be no substantial impairment of the public's 
use of the remaining trust resources.

4. A private owner's use of trust resources may be 
restricted or prohibited in order to protect public uses 
of public trust resources.

5. Conveyances of public trust resources are revocable by 
the State.

A more detailed analysis of these points of law follows.
In Alaska there are many procedural safeguards regarding the 

disposal, sale, or lease of state land, e.g., Alveska Ski Coro, v
HalflflMfllfch/ 426 P. 2d 1006, 1114 (Alaska, 1967); MQQre v S&flfefl.
553 P. 2d 8, 30 (Alaska, 1976); Alaska Constitution, Article VIII, 
§10. Special, additional, protections govern disposal of state- 
owned timber resources. SEE: AS 38.

In accordance with the mandate of the Alaska Constitution, 
Article VIII, §10, the first Alaska Legislature enacted the Alaska 
Land Act, AS 38.05, which contains at least two provisions 
requiring that any disposition of State-owned land must be 
consistent with the best interests of current and future
generations of Alaskans. AS 38.05.035; AS 38.05.285.

One of the procedural prerequisites of a best interests 
finding is Ha reasoned evaluation of the wisdom of a proposed 
disposition of land..." Moore v State. 553 P. 2d 8, 31 (Alaska, 
1976). DNR's record of decision for any land disposal or land 
exchange must demonstrate that the agency made a reasoned
evaluation of the available evidence, otherwise its decision will 
be arbitrary and capricious. Moore v State. 553 P. 2d 8, 36 
(Alaska, 1976).

No Alaska Supreme Court case yet applied a public trust 
analysis to a state land disposal or exchange. The following
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w ' H i  II

analysis is one way in which the Court could approach such a 
problem.

The public trust doctrine is the source of additional 
safeguards, substantive in nature, that apply to disposals of the 
State's natural resource patrimony.

...the ownership and dominion and sovereignty over 
lands.. .within the limits of the several states, belong to the 
respective states...to use or dispose of any portion thereof, 
when that can be done ..without substantial impairment of the 
interest of the public..
• • •
This follows necessarily from the public character of the 
property, being held by the whole people for purposes in which 
the whole people are interested.
• • •
There can be no irrepealable contract in a conveyance of 
property by a grantor in disregard of a public trust, under 
which he was bound to hold and manage it.

(emphasis added) Illinois. Central R. Co. v State of Illinois. 146 
U.S. 387 (1892). SEE ALSO: Golden Feather Community Association
v Thermalito Irrigation District. 244 cal. Rptr. 830 (1988).

Many state supreme courts that have considered the effect of 
the public trust doctrine on attempts by a state to alienate public 
lands have concluded that the state has continuing obligations 
under the public trust from which the state can only be freed under 
rare circumstances.31

Under public trust principles, the State as trustee has the 
duty to protect and maintain the trust property and regulate 
its use. Presumptively, this duty is to be implemented by 
devoting the land to actual public uses, e.g., recreation. 
Sale of the property would be permissible only where the sale

30 The proposed conveyance of public trust resources at 
Leask Lakes (ADL #12555) would violate the rule of "no substantial 
impairment." The proposed conveyance would result in a substantial 
net loss and impairment of wildlife habitat by trading unlogged 
land for largely cut-over land at White River. The proposed 
exchange would also promote fragmentation of wildlife habitat and 
substantially reduce the wildlife habitat value of public trust 
land at George River, adjacent to the Leask Lakes tract. SEE: 
ADF&G Memorandum, May 14, 1991, from Richard Reed to Andy Pekovich, 
DNR; ADF&G Memorandum, September 17, 1991, from Matt Kirchoff to 
Dave Anderson.

31 As with moat aspects of the public trust doctrine, 
Individual states are free to formulate the rule they deem most 
appropriate.
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f
promotes a valid public purpose. (specific public trust 
purposes appear in the Hawaiian Admission Act, 31 Stat 141.)

State bv Kobavashi v Zlmrina. 566 P. 2d 725, 737 (Hawaii, 1977).

...in the exercise of...(tho public] trust the state may 
dispose of a partial interest in such lands, in the interest 
of all the people of the state, provided the primary purposes 
Of ..the trust..are not unduly abridged or burdened thereby.

[the state]...cannot parcel or alienate them or otherwise 
interfere with the public purposes of the trust in which they 
are held.

State v Longyear Holding Co.. 29 N.W. 2d 657, 669-670 (Minnesota, 
1947). (emphasis added); compare Gould v Grevlock. 215 N.E. 2d
114, 121-123 (Massachusetts, 1966).

When lands are c by the State for the public trust, it is
the State's du protect the trust and not surrender the
rights thereto. itation omitted) It is thus the public 
policy of this Sta.e with respect to...(public trust submerged 
lands) that they may be disposed of only when the Department 
of Conservation determines that such lands are of no 
substantial public value for hunting, fishing, swimming, 
pleasure boating, or navigation, and that the general public 
interest will not be impaired. (citation omitted)

People ex rel. MacMullan v Babccck. 196 N.W. 2d 489, 497 (Michigan, 
1972) .

The formulation of the State's public trust duties in Michigan 
was based on interpretation of the public trust set forth in 
Michigan's State Constitution. People ex rel. MacMullan v Babcock. 
196 N.W. 2d 489, 497 (Michigan, 1972). The Alaska Constitution's 
public trust, augmented by the popular Initiative of 1983, cannot 
reasonably be said to impose obligations that are any weaker than 
Michigan's.

A decision by the State to trade public lands cannot stand 
unless the trade is clearly in the public interest. A 
determination (pursuant to AS 38.50) that a land exchange is in the 
public interest can only be made after evaluating and making known 
to the public a reasonable quantum of information to enable the 
public to reach rational conclusions about the value of the 
respective parcels of land to be exchanged.*2

32 Examples of the type of information that should be made 
public prior to an AS 38.50 land exchange would include (but not 
necessarily be limited to) supply and demand data, including 
current value, for all of the timber, fisheries, wildlife, water, 
recreational, and other resources present on the lands to be
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On* of th* fundamental o .gations of a trustee under 
centuries of equitable tradition is that a trustee must not permit 
the wasting away of the corpus of the trust. Restatement. Second. 
Imaka, 15 176, 181.

The Trustee must exercise discretion in making day-to-day
management decisions, and in order to be responsible, the
discretion must be exercised on the basis of reliable and
reasonably complete information. Hatcher v U.S. National Bank of 
Oregon 643 P. 2d 359, 364-366.

Although some modicum of impairment of public trust uses is 
probably permissible when it is appurtenant to a land transfer, 
courts should apply the "hard look" doctrine in assessing 
infringements on public trust values to determine whether or not 
the land transfer requires judicial invalidation in order to 
conform state action to the overriding duties of the public 
trust.

"Hard look" judicial review of State efforts to alienate
public trust resources ensures that arbitrary decisions will be 
overturned, i.e., decisions where the agency has not "genuinely 
engaged in reasoned decision making" of all the salient issues. 
Gilbert v State. 803 P. 2d 391, 398 (Alaska, 1990) (citations
omitted).

One key purpose of the public trust doctrine is to police 
attempted dispositions of public lands by State Legislatures. If 
courts were simply to rubber stamp legislative decisions that a 
proposed disposition is in the public interest, the public trust 
doctrine would have no teeth. Consequently, there is a 
longstanding judicial policy of closely scrutinizing legislative 
declarations that a proposed disposition of public land is "in the 
public interest." Martin v Waddell. 41 U.S. 366, 411 (1842).

Alaskan courts should adopt this salutary policy of judicial 
skepticism and should strictly scrutinize all proposed exchanges 
and disposals of public trust resources.

...the self-serving recitation of a public purpose within a
legislative enactment is not conclusive of the existence of
such a purpose.

Citv of Salem v McMackin. 291 N.E. 2d 807 (Illinois, 1972).33

Th* Trustae is at all times accountable to the beneficiaries

exchanged. This is a hefty informational burden. The
alternative— making a decision to trade away stats land and 
resources in th* absence of this sort of fundamental information 
describing the parcels' respective values— would certainly be a 
breach of the state's fiduciary duties to manage the public lands.

33 SEE ALSO: Sax, "The Public Trust Doctrine in Natural
Resources Law: Effective Judicial Intervention," 68 Mich. L. Rev. 
489-491.
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o f  t h e  t r u a t .  R e s t a t e m e n t .  s e c o n d .  T r u a t a .  § 1 1 7 2 ,  1 7 6 ,  1 8 1 ;  1
S c o t t  o n  T r u a t a .  § 1 7 3 .

A  d a c i a i o n  t o  a l i e n a t e  p u b l i c  t r u a t  r a a o u r c a a ,  i n c l u d i n g  l a n d ,  
s h o u l d  b a  p r a c a d a d  b y  a  t h o r o u g h  g o v a r n a a n t a l  a s s e s s m e n t  o f  a l l  t h a  
p u b l i c  v a l u e s  a f f e c t e d .  P u b l i c  n o t i c a  s h o u l d  i n c l u d e  t h e  d e g r e e  o f  
e f f e c t  o f  t h e  p r o j e c t  o n  p u b l i c  t r u a t  u s e e ,  t h e  i m p a c t  o f  t h e  
i n d i v i d u a l  p r o j e c t  o n  t h e  p u b l i c  t r u s t  r a a o u r c a ,  t h e  i m p a c t  o f  t h e  
i n d i v i d u a l  p r o j e c t  w h a n  e x a m i n e d  c u m u l a t i v e l y  w i t h  e x i s t i n g  
i m p e d i m e n t s  t o  f u l l  u s e  o f  t h e  p u b l i c  t r u s t  r e s o u r c e ,  t h e  I m p a c t  o f  
t h e  p r o j e c t  o n  t h e  p u b l i c  t r u s t  r e s o u r c e  w h e n  t h a t  r e s o u r c e  i s  
e x a m i n e d  i n  l i g h t  o f  t h e  p r i m a r y  p u r p o s e  f o r  w h i c h  t h e  r e s o u r c e  i a  
s u i t e d ,  i . e . ,  c o m m e r c e ,  n a v i g a t i o n ,  f i s h i n g ,  o r  r e c r e a t i o n ,  t h e  
d e g r e e  t o  w h i c h  b r o a d  p u b l i c  u s e s  a r e  s e t  a s i d e  I n  f a v o r  o f  m o r e  
l i m i t e d  o r  p r i v a t e  o n e s ,  a n d  c l e a r ,  a d v a n c e  p u b l i c  d i s c l o s u r e  o f  
t h e  p e r t i n e n t  f a c t s  a n d  d a t a .  S E E  G E N E R A L L Y :  K o o t e n a i
E n v i r o n m e n t a l  A l l i a n c e  v  P a n h a n d l e  Y a c h t  C l u b .  I n c . .  6 7 1  P .  2 d  
1 0 8 5 ,  1 0 9 1  ( I d a h o ,  1 9 8 3 ) ,  c i t e d  i n  CWC E l s h a r l a s .  I n c .  v  B u n k e r . 
7 5 5  P .  2 d  1 1 1 5 ,  1 1 1 8  ( A l a s k a ,  1 9 8 8 ) .

A  d e c i s i o n  t o  e x c h a n g e  p u b l i c  l a n d  f o r  p r i v a t e  l a n d  p u r s u a n t  
t o  AS 3 8 . 5 0  w o u l d  t h e r e f o r e  h a v e  t o  b e  b a s e d  o n  r e a s o n a b l y  c o m p l e t e  
i n f o r m a t i o n  a b o u t  t h e  r a n g e ,  q u a n t i t y ,  a n d  q u a ' i t y  o f  r e s o u r c e s  
w r a p p e d  u p  i n  t h e  p a r c e l s  t o  b e  e x c h a n g e d ,  w i t h  a l l  s u c h  
i n f o r m a t i o n  t i m e l y  c o m m u n i c a t e d  t o  t h e  p u b l i c  i n  a  m a n n e r  
s a t i s f y i n g  t h e  s a f e g u a r d s  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  V X I X ,  
SS 9 a n d  1 0 . *  A l l a r d  v  P a c i f i c  N a t i o n a l  B a n k .  6 6 3  P .  2 d  1 0 4 ,  
1 1 0 - 1 1 1  ( W a s h i n g t o n ,  1 9 8 3 )  ( E n  B a n c ) ;  B o ;  i r t ,  T r u s t s  t  T r u s t e e s . 
$ 9 6 1  ( 2 d  e d . ,  1 9 6 2 ) ;  H a t c h e r  v  U . S .  N a t i o n a l  B a n k  o f  O r e o o n . 6 4 3  
P .  2 d  3 5 9 ,  3 6 4 - 3 6 6 .

A  d e c i s i o n  b y  t h e  S t a t e  t o  t r a d e  p u b l i c  l a n d s  c a n n o t  s t a n d  
u n l e s s  t h e  t r a d e  i s  c l e a r l y  i n  t h e  p u b l i c  i n t e r e s t .  T h a t  
d e t e r m i n a t i o n  c a n  o n l y  b e  m a d e  a f t e r  e v a l u a t i n g  a n d  m a k i n g  k n o w n  t o  
t h e  p u b l i c  s u p p l y  a n d  d e m a n d  d a t a ,  i n c l u d i n g  c u r r e n t  v a l u e ,  f o r  a l l

A l a s k a  C o n s t i t u t i o n ,  A r t .  V I X X ,  § 9  p r o v i d e s :
S u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n ,  t h e  
l e g i s l a t u r e  m a y  p r o v i d e  f o r  t h e  s a l e  o r  g r a n t  o f  s t a t e  
l a n d s ,  o r  i n t e r e s t s  t h e r e i n ,  a n d  e s t a b l i s h  s a l e s  
p r o c e d u r e s .  A l l  M l M - f l l  m u t t  J h l U - f l Q D f c a l n  a u c h  
r e s e r v a t i o n s  t o  t h e  S t a t e  o f  a l l  r e s o u r c e s  a s  m a y  b e

E i a u l r t d  fey conqriM B  tht jfcafca and ihaULprcvldt-Xflg 
a c c e s s  t o  t h t a s  r n o u r c « « .  R e s e r v a t i o n s  o f  a c c e s s  s h a l l  
n o t  u n n e c e s s a r i l y  i m p a i r  t h e  o w n e r s '  u s e ,  p r e v e n t  t h e  
c o n t r o l  o f  t r e s p a s s ,  o r  p r e c l u d e  c o m p e n s a t i o n  f o r  
d a m a g e s ,  ( e m p h a s i s  a d d e d )

A l a s k a  C o n s t i t u t i o n ,  A r t .  V X X I ,  § 1 0  p r o v i d e s :

N o  d i s p o s a l s  o r  l e a s e s  o f  s t a t e  l a n d s ,  o r  i n t e r e s t s  
t h e r e i n ,  s h a l l  b e  m a d e  w i t h o u t  p r i o r  p u b l i c  n o t i c e  a n d  
o t h e r  s a f e g u a r d s  o f  t h e  p u b l i c  i n t e r e s t  a s  m a y  b a  
p r e s c r i b e d  b y  l a v ,
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o f  t h e  t l a b o r ,  f i s h e r i e s ,  w i l d l i f e ,  w a t e r ,  r e c r e a t i o n a l ,  a n d  o t h a r  
r a a o u r c a a  p r a a a n t  o n  t h a  l a n d a  t o  b a  e x c h a n g e d .

T o  s u s s a r l z a ,  a  S t a t a  c a n n o t  n o r m a l l y  c o n v o y  p u b l i c  t r u a t  l a n d  
u n l a a a  i t  c a n  b a  d i a p o a a d  o f  w i t h o u t  a n y  a u b a t a n t i a i  i n p a i r s e n t  o f  
t h a  p u b l i c ' a  t r u a t  r i g h t s .  I l X l n f l l l -  C s n U f l l  R a l l x o h t L  .C g ,_  y

UiinflJLl# 146 U . S .  3 8 7  ( 1 8 9 2 ) ;  CWC f i s h e r i e s .  I n c .  v  B u n k a r . 7 5 5  
P .  2 d  1 1 1 5 ,  1 1 1 9  ( A l a a k a ,  1 9 8 8 ) ;  M o r a a  v  Q r a o o n  D l v .  o f  s t a t a  
U n s l I ,  5 9 0  P .  2 d  7 0 9 - 7 1 1  ( O r e g o n ,  1 9 7 9 ) ;  O x a n a e c o u n t y  v  H a l a . 1 0 6  
c a l .  R p t r .  8 2 5 ,  8 4 9 - 8 5 2  ( C a l .  A p p .  1 9 7 3 ) ;  R i v i a r a  A s s o c i a t i o n  y  
T o w n  o f  W o r t h  H a a p a t a a d . 2 7 6  N . Y . S .  2 d  2 4 9 ,  2 5 6 - 2 5 7  ( S u p .  C t .  N a a s .  
C o .  1 9 6 7 ) ,  a l l . ’ d  a u fa  D f l j  H a n n o r  M a r i n a  R a a l t v  v  H a c h t l a r . 2 2  NY 2 d  
8 2 5  ( 1 9 6 8 ) .

O n l y  i n  r a r a  i n a t a n c a a  a a y  a  g r a n t e e  a c q u i r a  a  r i g h t  t o  u s a  
f o r a a r  t r u a t  p r o p a r t y  f r a a  o f  t r u a t  r a a t r i c t i o n a .  H a t i o n a l  A u d u b o n  
S f l c l s t v _ _ v _ ^ S u D s r l o r  C o u r t  o f  A l o i n a  C o u n t y . 6 5 8  P .  2 d  7 0 9 ,  7 2 3  
( C a l i f o r n i a ,  1 9 8 3 )  ( i a _ f l f t n l S ) ,  C i t a d  i n  CWC F l a h a r l a a .  I n c .  v  
B u r k a r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 2 1  ( A l a s k a ,  1 9 8 8 ) .

A c c o r d i n g  t o  t h a  A l a s k a  S u p r a s a  C o u r t ,  t h a  k a y  f a c t o r  t o  
c o n a i d a r  i n  d e t e r a i n i n g  t h a  s i g n i f i c a n c e  o f  a  c o n v a y a n c a  i s  n o t  t h a  
s i z e  o r  l o c a t i o n  o f  t h a  p a r t i c u l a r  p a r c e l ,  b u t  t h a  s c o p e  o f  t h a  
a u t h o r i z i n g  l e g i s l a t i o n  a n d  t h a  p o t e n t i a l  f o r  c o n v a y a n c a a  s a d a  
p u r s u a n t  t o  t h o a a  s t a t u t e s . n  I d .

Z t  i s  n o n e t h e l e s s  p o s s i b l e  f o r  t h o  S t a t a  t o  p a s s  t i t l e  t o  a  
p a r c e l  o f  S t a t e - o w n e d  l a n d  f r e e  o f  a n y  p u b l i c  t r u s t  o b l i g a t i o n s .  
S u c h  i n s t a n c e s  a r a ,  a d s i t t a d l y ,  q u i t e  r a r e .

T h o  t o s t  a n n o u n c e d  b y  t h e  A l a s k a  S u p r a s a  C o u r t  f o r  p e r m i t t i n g  
a l i e n a t i o n  o f  l a n d  s u b j e c t  t o  t h a  p u b l i c  t r u s t ,  f r e e  o f  t r u s t  
d u t i e s ,  i s  t w o f o l d :

. . . w a  a u s t  a s k ,  f i r s t ,  w h e t h e r  t h a  c o n v a y a n c a  w a s  s a d a  i n  
f u r t h e r a n c e  o f  s o a a  s p e c i f i c  p u b l i c  t r u s t  p u r p o s e  a n d ,  s e c o n d ,  
w h e t h e r  t h o  c o n v a y a n c a  c a n  b e  m a d e  w i t h o u t  s u b s t a n t i a l  
i s p a i r s a n t  o f  t h a  p u b l i c ' s  i n t e r e s t . . . ( c i t a t i o n s  o a i t t e d )  I f  
e i t h e r  o f  t h e s e  q u e s t i o n s  c a n  b o  a n s w e r e d  i n  t h a  a f f i r m a t i v e ,  
c o n v a y a n c a  f r a a  o f  t h o  p u b l i c  t r u s t  w o u l d  b a  p e r s i s s i b l e .  
( c i t a t i o n  o a i t t e d )

C W C , f l a h a r l a a .  I n c .  v  B u n k a r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 1 9  ( A l a s k a ,  1 9 8 8 ) .

I n  a p p l y i n g  t h a  t w o - p r o n g e d  t e s t  a n n o u n c e d  i n  CWC f l a h a r l a a .  
I n c .  v  B u n k a r .  t h e  A l a s k a  S u p r a s a  C o u r t  s p e c i f i c a l l y  r e j e c t e d  t h o  
a r g u a e n t  s a d a  b y  CWC t h a t  s i n c e  t h a  S t a t e ' s  c o n v e y a n c e  w a s  m a d e  i n  
f u r t h e r a n c e  o f  n a v i g a t i o n  a n d  c o s a s r e e ,  t h e  c o n v e y a n c e  s h o u l d  b e  
f r e e  o f  t h a  p u b l i c  t r u s t .  1 4 * . ,  a t  1 1 1 9 .

B e f o r a  a n y  t i d a l a n d  g r a n t  s a y  b e  f o u n d  t o  b e  f r e e  o f  t h e

T h e  f e d e r a l  r u l e  i s  s o s e w h a t  s o r e  l e n i e n t .  I t  a l l o w s  
t r a n s f e r s  o f  s s a l l  p a r c e l s  t h a t  a d v a n c e  p u b l i c  t r u s t  p u r p o s e s ,  s u c h  
a s  t h e  s s a l l  a s o u n t  n e e d e d  f o r  p i e r s ,  w h a r v e s ,  d o c k s ,  e t c .  ’ 
U l i n p i a  C e n t r a l ,  a t  4 5 2 .
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p u b l i c  t r u s t  u n d a r  t h a  " p u b l i c  t r u s t  p u r p o s # s H t h e o r y ,  t h e  
l e g i s l a t u r e s  I n t e n t  t o  s o  c o n v s v  i t  m u s t  b s  c l s s r l v  e x p r e a a e d  
o r  n e c e a a a r l l v  i m p l i e d  i n  t h e  l e g i s l a t i o n  a u t h o r i z i n g  t h e  
t r a n s f e r , ( c i t a t i o n s  o o i t t e d )  I f  a n v  i n t e r p r e t a t i o n  o f  t h a  
s t a t u t e  w h i c h  w o u l d  r e t a i n  t h e  p u b l i c ' s  i n t e r e s t  i n  t h e  
t i d e l a n d s  i a  r e a s o n a b l y  p o s s i b l e ,  w e  m u s t  g i v e  t h e  s t a t u t e  
j u c h  a n d  i n t e r p r e t a t i o n ( c i t a t i o n s  o a i t t e d )

CUC F i s h e r i e s .  I n c ,  v  B u n k e r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 1 9  ( A l a s k a ,  1 9 8 8 )  
( e a p h a s i s  a d d e d ) .

I n  e v a l u a t i n g  a  p r o p o s e d  c o n v e y a n c e  o f  s t a t e - o w n e d  r e s o u r c e s  
s u b j e c t  t o  t h s  p u b l i c  t r u s t  t o  d e t e r n i n e  w h e t h e r  o r  n o t  t h e  
c o n v e y a n c e  n a y  b e  a a d e  f r e e  o f  t h e  b u r d e n s  o f  t h e  p u b l i c  t r u s t ,  o n e  
a u s t  a l s o  a p p l y  t h e  o t h e r  f a c e t  o f  t h e  t w o - p r o n g e d  t e s t  a n n o u n c e d  
i n  I l l i n o i s  C e n t r a l . a A lB T A ,  a t  4 5 3 ,  a n d  e m b r a c e d  b y  t h e  A l a s k a  
S u p r e m e  C o u r t  i n  CWC F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 1 8  
( A l a s k a ,  1 9 8 8 ) :  c a n  t h e  p r o p e r t y  b e  d i s p o s e d  o f  w i t h o u t  a n y
s u b s t a n t i a l  i m p a i r m e n t  o f  t h e  p u b l i c  i n t e r e s t ?

T h e  A l a s k a  L e g i s l a t u r e  h a s  n o t  c l e a r l y  i n d i c a t e d  t h a t  t h e  
t r u s t  i s  n o t  t o  b e  c o n s i d e r e d  i n  l a n d  e x c h a n g e s .  S E E :  AS 3 8 . 5 0
a n d  COM PARE A S  3 8 . 0 8 . 0 6 0  w h e r e  t h e  L e g i s l a t u r e  s p e c i f i e d  c o n v e y a n c e  
o f  " u n e n c u m b e r e d  t i t l e . "  H e n c e ,  t h e  p u b l i c  t r u s t  m u s t  c o n t i n u e  t o
b e  i n t e g r a t e d  i n  e x c h a n g e s  o f  s t a t e  l a n d .

A S  3 8 . 5 0 . 0 1 0  p r o v i d e s  t h e  s t a t u t o r y  a u t h o r i t y  u n d e r  w h i c h  DNR 
o f f s e t s  l a n d  e x c h a n g e s .  T h e  A l a s k a  L e g i s l a t u r e  d i d  Q2 &  c l e a r l y  
a u t h o r i z e  l a n d  e x c h a n g e s  f r e e  o f  t h e  p u b l i c  t r u s t ;  i t  m e r e l y  
a u t h o r i z e d  l a n d  e x c h a n g e s :

S u b j e c t  t o  t h e  r e q u i r e m e n t s  o f  t h i s  c h a p t e r ,  t h e  d i r e c t o r ,  
w i t h  t h e  c o n c u r r e n c e  o f  t h e  c o m m i s s i o n e r ,  i s  a u t h o r i z e d  t o
d i s p o s e  o f  s t a t e  l a n d  o r  i n t e r e s t  ( s i c )  i n  l a n d  b y  e x c h a n g i n g
i t  f o r  l a n d ,  i n t e r e s t  ( s i c )  i n  l a n d ,  o r  o t h e r  c o n s i d e r a t i o n .  
E x c h a n g e s  s h a l l  b e  f o r  t h e  p u r p o s e  o f  c o n s o l i d a t i n g  s t a t e  l a n d  
h o l d i n g s ,  c r e a t i n g  l a n d  o w n e r s h i p  a n d  u s e  p a t t e r n s  w h i c h  w i l l  
p e r m i t  m o r e  e f f e c t i v e  a d m i n i s t r a t i o n  o f  t h e  s t a t e  p u b l i c  
d o m a i n ,  f a c i l i t a t i n g  t h e  o b j e c t i v e s  o f  s t a t e  p r o g r a m s ,  o r  
o t h e r  p u b l i c  p u r p o s e s .

A S  3 8 . 5 0 . 0 1 0 .
A n y  e x c h a n g e  o f  s t a t e  l a n d s  u n d e r  A S  3 8 . 5 0  s h o u l d  i n c l u d e  a n  

e x p l i c i t  r e t e n t i o n  o f  p u b l i c  t r u s t  e a s e m e n t s  f o r  i u s  p u b l i c u m  
p u r p o s e s ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  f i s h i n g ,  h u n t i n g ,  
r e c r e a t i o n ,  w i l d l i f e  v i e w i n g ,  e t c .  H o w e v e r ,  a s  a  r e s u l t  o f  t h e  
P u b l i c  T r u s t  D o c t r i n e ,  t h e  p u b l i c  r e t a i n s  t h o s e  r i g h t s  b y  
I m p l i c a t i o n  e v e n  i f  t h e  S t a t e  f a i l s  t o  m a k e  a n  e x p r e s s  r e s e r v a t i o n .

B y  i m p l i c a t i o n ,  t h e  L e g i s l a t u r e  i n t e n d e d  t h a t  t h e  p u b l i c  t r u s t  
b e  i n t e g r a t e d  i n t o  l a n d  e x c h a n g e s .  W h e n  t h e  A l a s k a  L e g i s l a t u r e  
a d o p t e d  AS 3 8 . 5 0 . 0 6 0 ,  i t  p r o v i d e d  g e n e r a l  a u t h o r i t y  f o r  r e s e r v a t i o n  
o f  p u b l i c  t r u s t  e a s e m e n t s .

C o n v e y a n c e s . . . b y  t h e  s t a t e  u n d e r  t h i s  c h a p t e r  a r e  s u b j e c t  t o
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A S  3 8 . 5 0 . 0 7 0 .

T h *  p u b l i c  t r u s t  d o c t r i n *  d o e s  n o t  p r e v e n t  t h *  s t a t e  f r o m  
m a k i n g  p o l i c y  c h o i c e *  b e t w e e n  t r u « t  u s e * .  N a t i o n a l  A u d u b o n  S o c i e t y  
« i -  S u p e r l o r - C o u r t  o f  A l p i n e  C o u n t v . 6 5 8  P .  2 d  7 0 9 ,  7 2 3  ( C a l i f o r n i a ,  
1 9 8 3 )  ( I n J B a n f c ) ,  c i t e d  i n  C W C . F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  
1 1 1 5 ,  1 1 2 1 ,  f n  1 5  ( A l a s k a ,  1 9 8 8 )  . I n  A l a s k a ,  i n  s u c h  c a s e s ,  t h e  
L e g i s l a t u r e  w i l l  g e n e r a l l y  b e  a f f o r d e d  b r o a d  a u t h o r i t y  t o  f a v o r  o n e  
t r u s t  u s e  o v e r  a n o t h e r .  I d .

T h e  e x c e p t i o n  f o r  l e g i s l a t i v e  p o l i c y  d e c i s i o n s ,  h o w e v e r ,  i s  
n o t  i n t e n d e d  t o  s w a l l o w  t h e  r u l e  o f  n o n - i m p a i r m e n t  o f  p u b l i c  t r u s t  
u s e s .  A n  o v e r l y - b r o a d  c o n c e p t i o n  o f  s t a t e  a u t h o r i t y  w o u l d  r e s u l t  
i n  n o  p r a c t i c a l  r e s t r i c t i o n s  o n  t h e  S t a t e ' s  a b i l i t y  t o  a l i e n a t e  
p u b l i c  t r u s t  p r o p e r t y  s o  l o n g  a s  t h e  S t a t e  c a n  a r t i c u l a t e  s o m e  
p u b l i c  t r u s t - r e l a t e d  b e n e f i t  a s s o c i a t e d  w i t h  a  p r o p o s e d  c o n v e y a n c e .

N o  a u t h o r i t y  s u p p o r t s  s u c h  b r o a d  g o v e r n m e n t a l  d i s c r e t i o n ,  e v e n  
i f  t h e  p r o p o s e d  c o n v e y a n c e  i s  a l l e g e d  t o  p r o d u c e  s o m e  a l t e r n a t i v e  
p u b l i c  t r u s t  b e n e f i t  i n  t h e  v i c i n i t y  o f  t h e  c o n v e y a n c e  a t  i s s u e .

. . . n o  o n e  c o u l d  c o n t e n d  t h a t  t h e  s t a t e  c o u l d  g r a n t  t i d e l a n d s  
f r e e  o f  t h e  t r u s t  m e r e l y  b e c a u s e  t h e  g r a n t  s e r v e d  s o m e  p u b l i c  
p u r p o s e ,  s u c h  a s  i n c r e a s i n g  t a x  r e v e n u e s ,  o r  b e c a u s e  t h e  
g r a n t e e  m i g h t  p u t  t h e  p r o p e r t y  t o  a  c o m m e r c i a l  u s e .

T h u s ,  t h e  p u b l i c  t r u s t  i s  m o r e  t h a n  a n  a f f i r m a t i o n  o f  
s t a t e  p o w e r  t o  u s e  p u b l i c  p r o p e r t y  f o r  p u b l i c  p u r p o s e s .  I t  i s  
a n  a f f i r m a t i o n  o f  t h e  d u t y  o f  t h e  s t a t e  t o  p r o t e c t  t h e  
p e o p l e ' s  c o m m o n  h e r i t a g e  o f  s t r e a m s ,  l a k e s ,  m a r s h l a n d s  a n d  
t i d e l a n d s ,  s u r r e n d e r i n g  t h a t  r i g h t  o f  p r o t e c t i o n  o n l y  i n  r a r e  
c a s e s  w h e n  t h e  a b a n d o n m e n t  o f  t h a t  r i g h t  i s  c o n s i s t e n t  w i t h  
t h e  p u r p o s e s  o f  t h e  t r u s t .

CWC F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 2 1 ,  f n  1 5  ( A l a s k a ,  
1 9 8 8 ) ,  c i t i n g  N a t i o n a l  A u d u b o n  S o c i e t y  v .  S u p e r i o r  C o u r t  o f  A l p i n e  
g g l U l t Y i  6 5 8  P .  2 d  7 0 9 ,  7 2 4  ( C a l i f o r n i a ,  1 9 8 3 )  ( I n  B a n k ) .

T h e  i d e n t i c a l  r e a s o n s  c i t e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t ,  
s u n r a . a r e  a p p l i c a b l e  t o  l a n d  e x c h a n g e s  u n d e r  A S  3 8 . 5 0 .  T h u s ,  t h e  
S t a t e  m a y  n o t  e x c h a n g e  u p l a n d s  o r  m i n e r a l s  t o  a n y  p r i v a t e  g r a n t e e  
f r e e  o f  t h e  p u b l i c  t r u s t  m e r e l y  b e c a u s e  t h e  e x c h a n g e  m a y  s e r v e  
" s o m e  p u b l i c  p u r p o s e ,  s u c h  a s  i n c r e a s i n g  t a x  r e v e n u e s ,  o r  b e c a u s e  
t h e  g r a n t e e  m i g h t  p u t  t h e  p r o p e r t y  t o  a  c o m m e r c i a l  u s e . "  I d .

P o r  e x a m p l e ,  w h e r e  t h e  p r i n c i p a l  " p u b l i c  b e n e f i t "  s u p p o r t i n g  
a  l a n d  e x c h a n g e  i s  f a v o r i n g  p r i v a t e ,  c o m m e r c i a l  l o g g i n g ,  n o  v a l i d  
p u b l i c  p u r p o s e  w o u l d  s u p p o r t  t h *  e x c h a n g e ,  n o r  w o u l d  f o s t e r i n g  
p r i v a t e ,  c o m m e r c i a l  l o g g i n g  b e  a  p u r p o s e  c o n s i s t e n t  w i t h  t h e

v a l i d  a x i a t i n g  r i g h t * . . .
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S t a t e ' s  t r u s t  r e s p o n s i b i l i t i e s . M
T h e  p u b l i c  t r u s t  i n c l u d e s  t h e  S t a t e ' s  d u t y  t o  p r o t e c t  t h e  

c o m m o n  h e r i t a g e  o f  a l l  A l a s k a n s  i n  a n c i e n t ,  o l d  g r o w t h  f o r e s t s  
t o g e t h e r  w i t h  t h e  w i l d l i f e ,  f i s h e r i e s ,  w a t e r s ,  a n d  m i n e r a l
r e s o u r c e s  f o u n d  t h e r e o n .  AS  3 8 . 0 5 . 5 0 2 .

T h e  S t a t e  m a y  n o t  s u r r e n d e r  t h e  p u b l i c ' s  r i g h t  o f  p r o t e c t i o n  
f o r  o l d  g r o w t h  f o r e s t  l a n d s  o f  h i g h  v a l u e  t o  f i s h  a n d  w i l d l i f e  i f  
t h e  l a n d  t o  b e  r e c e i v e d  i n  e x c h a n g e  i s  o f  s u b s t a n t i a l l y  i n f e r i o r  
q u a l i t y  f r o m  t h e  s t a n d p o i n t s  o f  w i l d l i f e  h a b i t a t ,  f i s h e r y  h a b i t a t ,  
s c e n i c  v a l u e ,  a n d  r e c r e a t i o n a l  p o t e n t i a l .  T h e s e  p u b l i c  t r u s t
v a l u e s  c a n n o t  b e  a b a n d o n e d  w i t h o u t  s p e c i f i c  L e g i s l a t i v e  l a n g u a g e  o f  
c e s s i o n .  CWC F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  1 1 1 5  ( A l a s k a ,
1 9 8 8 ) .

I n  o t h e r  w o r d s ,  b e f o r e  a  c o n v e y a n c e  o f  S t a t e - o w n e d  l a n d  w i l l  
f a l l  i n t o  t h e  " i n  f u r t h e r a n c e  o f  s o m e  s p e c i f i c  p u b l i c  t r u s t
p u r p o s e "  e x c e p t i o n ,  t h e r e  m u s t  b e  c l e a r  e v i d e n c e  t h a t  t h e  
L e g i s l a t u r e  i n t e n d e d  t o  t a k e  a c t i o n  w h i c h ,  o n  i t s  f a c e ,  w o u l d  b e  
i n c o n s i s t e n t  w i t h  t h e  p l a i n  w o r d i n g  o f  t h e  A l a s k a  C o n s t i t u t i o n ' s  
m a n d a t e  r e g a r d i n g  " c o m m o n  u s e "  a n d  t h e  p u b l i c  t r u s t .  CWC 
F i s h e r i e s .  I n c .  v  B u n k e r , 7 5 5  P .  2 d  1 1 1 5 ,  1 1 2 0  ( A l a s k a ,  1 9 8 8 ) ;  
A l a s k a  C o n s t i t u t i o n ,  A r t .  V I I I ,  § 3 .

T h e r e  i s  n o  r e a s o n  f o r  c o u r t s  t o  t r e a t  u p l a n d s  d i f f e r e n t l y  
f r o m  t i d e l a n d s  i n s o f a r  a s  t h e  b u r d e n s  o f  t h e  p u b l i c  t r u s t  a r e  
c o n c e r n e d .  A l l  s t a t e - o w n e d  l a n d  i n  A l a s k a — t i d e l a n d  a n d  u p l a n d — i s  
s u b j e c t  t o  t h e  p u b l i c  t r u s t .  A S  3 8 . 0 5 . 5 0 2 .

T h e  e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t  i n  A l a s k a ,  t h r o u g h  t h e  
D e p a r t m e n t  o f  L a w ,  r e a c h e d  a  s i m i l a r  c o n c l u s i o n  p r i o r  t o  t h e  A l a s k a  
S u p r e m e  C o u r t ' s  h o l d i n g  i n  CWC F i s h e r i e s .  I n c .  v  B u n k e r . 7 5 5  P .  2 d  
1 1 1 5  ( A l a s k a ,  1 9 8 8 ) .

. . . i t  i s  c l e a r  t h a t  a n y  s t a t e  a g e n c y  w i t h  t h e  p o w e r  t o  d i s p o s e  
o f  l a n d  m u s t  a t t e m p t  t o  s e c u r e  a s  c o n s i d e r a t i o n  f o r  s u c h  
d i s p o s a l  t h e  m a x i m u m  b e n e f i t  f o r  t h e  c i t i z e n s  o f  t h e  s t a t e  a s  
a  w h o l e .  A  t r a n s f e r  w h i c h  m a y  b e n e f i t  t h e  c i t i z e n s  o f  o n e  
c o m m u n i t y  m a y  n e v e r t h e l e s s  v i o l a t e  t h e  p u b l i c  t r u s t  d o c t r i n e  
w h e r e  t h e  s t a t e  r e c e i v e s  l e s s  t h a n  a d e q u a t e  c o n s i d e r a t i o n  o n  
b e h a l f  o f  t h e  c i t i z e n s  o f  t h e  s t a t e  a s  a  w h o l e .  A b s e n t  s o m e  
s h o w i n g  t h a t  a  l a n d  t r a n s f e r  w o u l d  b e n e f i t  t h e  s t a t e  a s  a  
w h o l e ,  e v e n  l e g i s l a t i o n  a u t h o r i z i n g  a  t r a n s f e r  w o u l d  b e  
i n v a l i d .  O n  t h e  o t h e r  h a n d ,  a  t r a n s f e r  w h i c h  m a y  s p e c i f i c a l l y  
b e n e f i t  c i t i z e n s  o f  a  p a r t i c u l a r  a r e a  w i l l  n o t  b e  i n v a l i d  j j [  
i t  i s  a l s o  d e m o n s t r a t e d  t h a t  t h e  t r a n s f e r  r e p r e s e n t s  t h e  " m o s t  
d e s i r a b l e  a n d  a d v a n t a g e o u s  s o l u t i o n  t o  m u l t i p l e  i s s u e s

54 T h e  p r i m a r y  m o t i v e  o f  t h e  S t a t e ,  D N k ,  i n  s u p p o r t  o f  i t s  
p r o p o s a l  t o  c o n v e y  t h e  f o r e s t  o f  L e a s k  L a k e s  t o  t h a  C a p e  F o x  
C o r p o r a t i o n  i s  t h a t  i t  w i l l  d i r e c t l y  b e n e f i t  t h a  K e t c h i k a n  t i m o e r  
i n d u s t r y  a n d  t h e r e b y  i n c r e a s e  l o c a l  t a x  r e v e n u e s ,  w i t h  a n  
a p p u r t e n a n t  b e n e f i t  t o  l o c a l  r e c r e a t i o n  b e i n g  t h a t  t e n  y e a r s  a f t e r  
t h e  e x c h a n g e ,  a  r o a d  m a y  b e  b u i l t  a t  W h i t e  R i v e r  t h a t  w o u l d  a l l o w  
p u b l i c  a c c e s s .
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c o n f r o n t i n g  t h e  s t a t e  a s  a  w h o l e , "  S t a t a  v  L e w i s . 5 5 9  P .  2 d  
6 3 0  ( A l a s k a ,  1 9 7 7 ) ,  c e r t ,  d e n i e d . 4 3 2  U . S .  9 0 1 .

I n f o r m a l  A .  C .  O p i n i o n ,  A p r i l  2 5 ,  1 9 8 5 ,  N o .  5 6 6 - 2 3 0 - 8 5 ,  p p .  4 - 5 .

A r g u a b l y ,  i t  i s  o n l y  w h e r e  s t a t e - o w n e d  l a n d  s u b j e c t  t o  t h e  
p u b l i c  t r u s t  i s  m o r e  o r  l e s s  u s e l e s s  t o  t h e  p u b l i c ,  s m a l l  i n  a r e a ,  
a n d  p a r t  o f  a n  o v e r a l l  s c h e m e  d o m i n a t e d  b y  a  t r u e  " p u b l i c  p u r p o s e "  
t h a t  t h e  L e g i s l a t u r e  m a y  r e m o v e  t h e  p u b l i c  t r u s t  b u r d e n s .  S E E ,  
e . g . ,  C i t v  o f  L o n g  B e a c h  v  M a n s e l l . 4 7 6  P .  2 d  4 2 3  ( C a l i f o r n i a ,  
1 9 7 0 ) ;  C o u n t v  o f  R a n g e  v  H e l m . 1 0 6  C a l .  R p t r .  8 2 5  ( C a l .  A p p .  1 9 7 3 ) .  

A s  s t a t e d  b y  t h e  O r e g o n  S u p r e m e  C o u r t :

T h e s e  r e s o u r c e s . . . c a n  o n l y  b e  s p e n t  o n c e .  T h e r e f o r e  t h e  l a w  
h a s  h i s t o r i c a l l y  a n d  c o n s i s t e n t l y  r e c o g n i z e d  t h a t  r i v e r s  a n d  
e s t u a r i e s ,  o n c e  d e s t r o y e d  o r  d i m i n i s h e d ,  m a y  n e v e r  b e  r e s t o r e d  
t o  t h e  p u b l i c  a n d ,  a c c o r d i n g l y ,  h a s  r e q u i r e d  t h e  h i g h e s t  
d e g r e e  o f  p r o t e c t i o n  f r o m  t h e  p u b l i c  t r u s t e e .

M o r s e  v  O r e g o n  D i v i s i o n  o f  L a n d s . 5 8 1  P .  2 d  5 2 0 ,  5 2 4  ( O r .  A p p .
1 9 7 8 ) .

A n c i e n t ,  o l d  g r o w t h ,  f o r e s t  l a n d s  " c a n  o n l y  b e  s p e n t  o n c e . "  
T h e i r  v a l u e  a s  e x t r a o r d i n a r i l y  p r o d u c t i v e  w i l d l i f e  h a b i t a t  d e p e n d s  
o n  u n i q u e  p r o p e r t i e s  w h i c h  a  S o u t h e a s t e r n  A l a s k a  f o r e s t  o n l y  b e g i n s  
t o  a c q u i r e  a f t e r  a p p r o x i m a t e l y  3 0 0  y e a r s .  S E E  G E N E R A L L Y :  S c h o e n ,
J . W . ,  M . D ,  K i r c h o f f ,  a n d  J . H .  H u g h e s  ( 1 9 8 8 )  " W i l d l i f e  a n d  O l d  
G r o w t h  F o r e s t s  i n  S o u t h e a s t e r n  A l a s k a , "  N a t u r a l  A r e a s  J o u r n a l . 
V o l .  8 ,  N o .  3 ,  p p .  1 3 8 - 1 4 5 .

T o  a c t i v e l y  p r o m o t e  p r i v a t e  c l e a r c u t t i n g  o f  o l d  g r o w t h  f o r e s t s  
w o u l d ,  f o r  a l l  p r a c t i c a l  p u r p o s e s ,  d e s t r o y  t h e i r  u n i q u e  v a l u e  t o  
t h e  p u b l i c  a s  w i l d l i f e  h a b i t a t .  S u c h  a  r e s u l t  w o u l d  b e  
d i a m e t r i c a l l y  o p p o s e d  t o  t h e  P u b l i c  T r u s t  D o c t r i n e .

W h a t  i s  t h e  e x t e n t  o f  t h e  p u b l i c ' s  r e t a i n e d  e q u i t a b l e  r i g h t s  
i n  u p l a n d s  e x c h a n g e d  o r  o t h e r w i s e  c o n v e y e d  b y  t h e  S t a t e ?

W h e r e  u p l a n d s  a r e  c o n c e r n e d ,  t h e  p u b l i c ' s  r i g h t s  d e r i v i n g  f r o m  
t h e  p u b l i c  t r u s t  w i l l  n e c e s s a r i l y  b e  b r o a d e r  t h a n  t h e  r i g h t s  
a p p u r t e n a n t  t o  t i d e l a n d s .  F o r  e x a m p l e ,  t h e  p u b l i c  t r u s t  o n  u p l a n d s  
e x t e n d s  b e y o n d  p u r p o s e s  o f  n a v i g a t i o n ,  c o m m e r c e ,  a n d  f i s h e r y  t o  
p r o t e c t  p u b l i c  u s e  o f  a n d  a c c e s s  t o  t h e  w i l d l i f e ,  r e c r e a t i o n ,  
m i n e r a l s ,  a n d  a l l  w a t e r s  o c c u r r i n g  o n  t h e  p u b l i c  l a n d s .

B e f o r e  t h e  S t a t e  o f  A l a s k a  m a y  m a k e  a n y  s u b s t a n t i a l  
d i s p o s i t i o n  o f  i t s  p u b l i c  t r u s t  r e s o u r c e s ,  t h e  S t a t e  m u s t  m e e t  a  
s t i f f ,  t v o - p r o n g e d  t e s t :  F i r s t ,  t h e  S t a t e  m u s t  s h o w  t h a t  t h e  l a n d s
i t  w i s h e s  t o  d i s p o s e  o f  a r e  o f  n o  s u b s t a n t i a l  v a l u e  f o r  A l a s k a n  
p u b l i c  t r u s t  p u r p o s e s .  S e c o n d ,  t h e  S t a t e  m u s t  s h o w  t h a t  t h e  
d i s p o s i t i o n  w i l l  n o t  i m p a i r  t h e  g e n e r a l  p u b l i c  i n t o r e s t .

I t  i s  i m p o r t a n t  t o  k e e p  i n  m i n d  t h a t  a  g r a n t  o f  s t a t e  l a n d  i s  
p r o b a b l y  n o t  i p s o  f a c t o  i l l e g a l  m e r e l y  b e c a u s e  t h e  g r a n t  c a u s e s  a 
r e d u c t i o n  i n  t r a d i t i o n a l ,  p u b l i c  t r u s t  u s a s .  I t  i s  t h e  o p i n i o n  o f  
t h i s  a u t h o r  t h a t  c o u r t s  w h o  f a c e  p u b l i c  t r u s t  d o c t r i n e  i s s u e s  
r e t a i n  c o n s i d e r a b l e  d i s c r e t i o n  w i t h i n  t h e  h i s t o r i c a l  c o n t e x t  o f



c o u r t s  o f  e q u i t y  t o  d e c i d e  h o w  s i g n i f i c a n t  a n  i m p a i r m e n t  o f  p u b l i c  
t r u s t  u s e s  m u s t  b e  p r e s e n t  t o  r e q u i r e  j u d i c i a l  i n v a l i d a t i o n  o f  t h e  
s t a t e ' s  l a n d  g r a n t  o r  o t h e r  l a n d  u s e  d e c i s i o n . 57

e .  T h e  P u b l i c  I s  E n t i t l e d  t o  a n  E a s e m e n t  P r o t e c t i n g
P u b l i c  T r u s t  R i g h t s  i n  S t a t e  L a n d s  T h a t  A r e
A l i e n a t e d

T h e  p u b l i c  t r u s t  r e s e m b l e s  " a  c o v e n a n t  r u n n i n g  w i t h  t h e  l a n d  
( o r  l a k e  o r  m a r s h  o r  s h o r e )  f o r  t h e  b e n e f i t  o f  t h e  p u b l i c  a n d  t h e  
l a n d ' s  d e p e n d e n t  w i l d l i f e . "  R e e d ,  ' ' T h e  P u b l i c  T r u s t  D o c t r i n e :  i s
I t  A m p h i b i o u s ? ,  1 E n v t l .  L .  & L i t i g a t i o n  1 0 7 ,  1 1 8  ( 1 9 8 6 )  ( e m p h a s i s
a d d e d )  c i t e d  i n  O r i o n  C o r o  v  S t a t e . 7 4 7  P .  2 d  1 0 6 2 ,  1 0 7 2 - 1 0 7 3
( W a s h i n g t o n ,  1 9 8 7 )  (gn_frfln?)•

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  n o t e d  t h a t ,  c o n c e r n i n g  
l a n d s  w h i c h  a  s t a t e  h o l d s  i n  t r u s t ,  a  s t a t e  i s  e n t i t l e d  t o  c o n v e y  
s u c h  l a n d s  t o  p r i v a t e  p a r t i e s ,  f r e e  o f  t h e  p u b l i c  t r u s t ,  o n l y  u n d e r  
v e r y  l i m i t e d  c i r c u m s t a n c e s .  T h e  C o u r t  s t a t e d :

T h e  c o n t r o l  o f  t h e  S t a t e  f o r  t h e  p u r p o s e s  o f  t h e  t r u s t  c a n  
n e v e r  b e  l o s t , e x c e p t  a s  t o  s u c h  p a r c e l s  a s  a r e  u s e d  i n  
p r o m o t i n g  t h e  i n t e r e s t s  o f  t h e  p u b l i c  t h e r e i n ,  o r  c a n  b e  
d i s p o s e d  o f  w i t h o u t  a n y  s u b s t a n t i a l  i m p a i r m e n t  o f  t h e  p u b l i c  
i n t e r e s t  i n  t h e  l a n d s  a n d  w a t e r s  r e m a i n i n g .

CWC FighgKleB..InC..-Y-BunKer, 7 5 5  P .  2d  1 1 1 5 ,  1 1 1 8  ( A l a s k a ,  1 9 8 8 ) ,  
c i t i n g  ininpig C9ntrfll_R.R,_Y. Illinois, 1 4 6  u . s .  3 8 7 ,  453  ( 1 8 9 2 ) .

I f  t h e  p u b l i c  t r u s t  d o c t r i n e  f o r b i d s  a l i e n a t i n g  p u b l i c  t r u s t  
r e s o u r c e s  o f  a n  e n t i r e  h a r b o r ,  b a y ,  o r  l a k e ,  a s  i n  I l l i n o i s  
C e n t r a l , t h e  t r u s t  j u s t  a s  s u r e l y  f o r b i d s  a l i e n a t i n g  p u b l i c  t r u s t  
r e s o u r c e s  o f  a n  e n t i r e  d r a i n a g e ,  t o o .  S E E :  I l l i n o i s  C e n t r a l .
s u p r a . 1 4 6  U . S .  3 8 7 ,  4 0 6 ,  f n  1 ( 1 8 9 2 ) .

T h e  r i g h t s  o f  t h e  p r i v a t e  o w n e r  e x t e n d  o n l y  a s  f a r  a s  w i l l  
a l l o w  t h e  p u b l i c  t o  h a v e  f u l l  b e n e f i t  o f  i t s  t r u s t  u s e s  o f  t h e  
p r i v a t e l y  h e l d  l a n d .

37 F o r  e x a m p l e ,  t h e  A l a s k a  C o n s t i t u t i o n ,  A r t i c l e  V I I I ,  5 4 ,  
r e q u i r e s  t h e  A l a s k a  L e g i s l a t u r e  t o  u t i l i z e ,  d e v e l o p ,  a n d  m a i n t a i n  
a l l :

. . . r e p l e n i s h a b l e  r e s o u r c e s  b e l o n g i n g  t o  t h e  S t a t e . . . o n  t h e  
s u s t a i n e d  y i e l d  p r i n c i p l e ,  s u b j e c t  t o  p r e f e r e n c e s  a m o n g  
b e n e f i c i a l  u s e s .  ( e m p h a s i s  a d d e d )

T h e r e  i s  a n  i n h e r e n t  t e n s i o n  a m o n g  c o m p e t i n g  b e n e f i c i a l  u s e s  w h i c h  
n e c e s s a r i l y  r e q u i r e s  p a y m e n t  o f  s o m e  o p p o r t u n i t y  c o s t  a l m o s t  e v e r y  
t i m e  a  r e s o u r c e  u s e  d e c i s i o n  i s  m a d e .  I t  w o u l d  b e  a b s u r d  t o  p o s i t  
t h a t  n o  l e g a l l y  v a l i d  d i m i n u t i o n  o f  p u b l i c  t r u s t  u s a s  o r  r e s o u r c e s  
c a n  o c c u r  I n  l i g h t  o f  A r t i c l e  V I I I ,  5 4 .
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Putting the Public Trust Doctrine to Work. November, 1990, p. 181, 
citing Marks v Whltnwy. 491 P. 2d 374 (California, 1971).

The Alaska Supreme Court has adopted the federal rule 
regarding conveyances of public trust property and the enduring 
rights of the public that emanate from the public trust. cwc
Fisheries. Inc. v Bunker. 755 P. 2d 1115 (Alaska, 1988).

CWC.-F-lghgrles. Inc. v Bunker. 755 P. 2d 1115 (Alaska, 1988) 
involved a conveyance by the state of tidelands. Tidelands, like 
all other state lands, are subject to the public trust, id.. AS
38.05.502. The Alaska Supreme Court in CWC Fisheries held that any
state conveyance of tidelands which fails to satisfy the 
requirements of Illinois Central, supra, at 453, will be viewed as 
a valid conveyance of title "subject to continuing public easements 
for purposes of navigation, commerce, and fishery." CWC Fisheries. 
Inc. v Bunker. 755 P. 2d 1115, 1118, 1121 (Alaska, 1988).

Unless there is specific legislative langm.ge abjuring the 
public trust integrated in a conveyance of public land, the State 
of Alaska may not convey public land— tideland or upland— free of 
continuing public easements that protect and guarantee the exercise 
of the full bundle of public rights appropriate to the qualities of 
the land in question. This conclusion follows from examining AS 
38.50 (land exchanges) and AS 38.05 (Alaska Land Act), neither one 
of which contains explicit language freeing such conveyances of 
public trust lands from ongoing public trust easements. SEE: CWC
Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1119-1120 (Alaska, 1988).

Without legislative language abjuring the public trust, the 
State may convey public trust land, but the grantee will hold the 
property subject to the public trust, and while the grantee may 
assert a vested right of use subject to the trust, and to any 
improvements he may erect, the grantee can claim no vested right to 
bar recognition of the trust or state action to carry out the 
purposes of the public trust. SEE: National Audubon Society v.
Superior Court of Alpine Countv. 658 P. 2d 709, 723 (California,
1983) (In.BanK). cited in CWC Fisheries. Inc. v Bunker. 755 P. 2d 
1115, 1121 (Alaska, 1598).

The Alaska Supreme Court nas not yet considered the impact of 
the public trust doctrine on uplands or minerals, but there is no 
clear reason for Alaska's Court to rule that a conveyance of 
uplands or minerals may be made free of the dominant public trust 
responsibilities the State owes its citizens.

It would amount to a substantial impairment of the public's 
interest and rights to permit persons receiving title to state
land— be it tideland, submerged land) or upland— to hold their fee
free of public trust obligations.

Thus, any State conveyance of land— tidelands as well as 
uplands— must include a reservation of public easements of use and 
access for continued enjoyment of the 1us publicum.

The argument that a conveyance of land is so small as to be de 
minimis has been expressly rejected by the Alaska Supreme Court. 
CWC Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1120 (Alaska, 1988).

If public trust property is sold, exchanged, or alienated, the
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p r o p e r t y  s o  d i s p o s e d  o f  r e m a i r s  s u b j e c t  t o  t h e  p a r a m o u n t  p u b l i c  
r i g h t s  e m b o d i e d  i n  t h e  p u b l i c  t r u s t .  O r i o n  C o r n  v  s t a t e . 7 4 7  p .  2 d  
1 0 6 2 ,  1 0 7 2  ( W a s h i n g t o n ,  1 9 8 7 )  f e n  b a n c ) .

A l a s k a ' s  S u p r e m e  C o u r t  h a s  n o t  y e t  c o n s i d e r e d  t h e  i m p a c t  o f  
t h e  p u b l i c  t r u s t ' s  d u t i e s  o n  u p l a n d  r e s o u r c e s .  I t  i s  c e r t a i n ,  
h o w e v e r ,  t h a t  j J J ,  s t a t e - o w n e d  l a n d  i n  t h e  S t a t e  o f  A l a s k a  i s  
i m p r e s s e d  w i t h  p u b l i c  t r u s t  r e s p o n s i b i l i t i e s .  A S  3 8 . 0 5 . 5 0 2 .

I n  t h e  c o n t e x t  o f  t i d e l a n d  g r a n t s ,  t h e  A l a s k a  S u p r e m e  c o u r t  
h a s  c l e a r l y  s t a t e d  t h a t  t h e  S t a t e  m a y  n o t  e a s i l y  e s c a p e  t h e  d u t i e s  
o f  t h e  p u b l i c  t r u s t :

B e f o r e  a n y  t i d e l a n d  g r a n t  m a y  b e  f o u n d  t o  b e  f r e e  o f  t h e  
p u b l i c  t r u s t  u n d e r  t h e  " p u b l i c  t r u s t  p u r p o s e s "  t h e o r y ,  t h e  
l e g i s l a t u r e ' s  i n t e n t  t o  s o  c o n v e y  i t  m u s t  b e  c l e a r l y  e x p r e s s e d  
o r  n e c e s s a r i l y  i m p l i e d  i n  t h e  l e g i s l a t i o n  a u t h o r i z i n g  t h e  
t r a n s f e r ,  ( c i t a t i o n s  o m i t t e d )  I f  a n y  i n t e r p r e t a t i o n  o f  t h e  
s t a t u t e  w h i c h  w o u l d  r e t a i n  t h e  p u b l i c ' s  i n t e r e s t  i n  t h e  
t i d e l a n d s  i s  r e a s o n a b l y  p o s s i b l e ,  w e  m u s t  g i v e  t h e  s t a t u t e  
s u c h  a n  i n t e r p r e t a t i o n .

gwQ-Eishgrleg.i .Inc, .a.Bunker> 7 5 5  p. 2d 1 1 1 5 , 1 1 1 9  ( A l a s k a ,  1 9 8 8 ) .

T h e  p u b l i c  t r u s t  d o c t r i n e  i n  A l a s k a  r e q u i r e s  t h a t  a l l  
t i d e l a n d s  m u s t  b e  c o n v e y e d  s u b j e c t  t o  t h e  p u b l i c ' s  r i g h t s  t o  u s e  
t h e m  f o r  n a v i g a t i o n ,  c o m m e r c e ,  a n d  f i s h e r y .  CWC F i s h e r i e s .  I n c .  v  
B u n k e r . 7 5 5  P .  2 d  1 1 1 5 ,  1 1 2 1  ( A l a s k a ,  1 9 8 8 ) .

S i n c e  t h e  p u b l i c  t r u s t  a p p l i e s  e q u a l l y  t o  t i d e l a n d s ,  s u b m e r g e d  
l a n d s ,  u p l a n d s ,  a n d  t h e i r  f i s h ,  w i l d l i f e ,  a n d  m i n e r a l  r e s o u r c e s ,  
t h e  s t a t e  m a y  o n l y  c o n v e y  u p l a n d s ,  i n c l u d i n g  t i m b e r  a n d  w a t e r ,  
s u b j e c t  t o  t h e  p u b l i c ' s  r i g h t s  u s e  t h e m  f o r  p u b l i c  t r u s t  p u r p o s e s .

I n  o t h e r  w o r d s ,  i f  t i d e l a n d s  o r  a n y  o t h e r  p u b l i c  t r u s t  l a n d s  
a r e  a l i e n a t e d ,

. . . t h e y  a r e  i m p l i e d l y  i m p r e s s e d  w i t h  c e r t a i n  o b l i g a t i o n s  o n  
t h e  g r a n t e e  t o  u s e  t h e  c o n v e y e d  l a n d s  o n l y  c o n s i s t e n t l y  w i t h  
t h e  p u b l i c  r i g h t s  t h e r e i n .

Bgcouqh <3t Ncptunt CltY_Y_Bg£gUall_0fJW.QIlrbYrth81 s.ga, 294 A. 2d 47, 
54-55 (1972).

A t  l e a s t  i n  t h e  a b s e n c e  o f  s o m e  c l e a r  e v i d e n c e  t o  t h e  
c o n t r a r y ,  w e  [ t h e  A l a s k a  S u p r e m e  C o u r t ]  w i l l  n o t  p r e s u m e  t h a t  
t h e  l e g i s l a t u r e  i n t e n d e d  t o  t a k e  a c t i o n  w h i c h  w o u l d ,  o n  i t s  
f a c e ,  a p p e a r  i n c o n s i s t e n t  w i t h  t h e  p l a i n  w o r d i n g  o f  t h i s  
c o n s t i t u t i o n a l  m a n d a t e  ( A r t .  V I I I ,  § 3 " c o m m o n  u s e "  c l a u s e ) .
e  e  e

T o  h o l d  t h a t  p e r s o n s  r e c e i v i n g  t i t l e . . . h o l d  t h e  f e e  f r e e  o f  
a n y  p u b l i c  t x r u s t  o b l i g a t i o n s  w o u l d ,  w e  b e l i e v e ,  a m o u n t  t o  a  
s u b s t a n t i a l  i m p a i r m e n t  o f  t h e  p u b l i c ' s  i n t e r e s t  i n  s t a t e  
t i d e l a n d s  a s  a  w h o l e .

gttg.Flalmlaa. Inc,.Y-BunXar, 7 5 5 p. 2d 1 1 1 5 , 1 1 2 0 ( A l a s k a ,  1988).
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A recipient of State-owned land nay not enjoin the public from 
utilizing the property for public trust purposes, cwc Fisheries. 
inc. v BunXer. 755 P. 2d 1115, 1118 (Alaska, 1988), citing People 
v California Fiah Cn.. 138 P. 79, 83 (California, 1913), and Orion 
Corp. v State. 747 P. 2d 1062, 1072-1073 (Washington, 1987).

It is critical for the State to maintain public rights of 
access for the continued exercise of public truat purposes whenever 
the State exchanges, sells, or otherwise disposes of the alienable 
portion of its interest in public trust lands. CWC Fisheries. Inc. 
v Bunker. 755 P. 2d 1115, 1120 (Alaska, 1988).

To say the public trust doctrine entitles the public to use 
the fish, wildlife, water, and other public trust resources of the 
land without assuring the public of a feasible access route would 
seriously impinge on, if not effectively eliminate, the rights of 
the public, c.f. (Matthews v Bav Head Improvement Assn.. 471 A. 2d 
355, 364 (New Jersey, 1984), cert, denied. 469 U.S. 821 (1984).

This does not mean the public must have an unrestricted right 
to cross at will over any and all property bordering on the common 
property. The public interest is satisfied by "reasonable access."

There is clearly a tension, if not an irreconcilable conflict, 
between AS 38.50.050 and AS 38.05.502 regarding the State's 
responsibilities regarding attempted disposal of publicly-owned 
mineral resources.

According to the canon of statutory construction that the more 
recently-adopted of two conflicting statutes will control, the 
public trust responsibilities of AS 38.05.502 must take precedence. 
Thus, DNR's ability to alienate publicly-owned, unappropriated 
mineral resources is far more limited than appears from AS 
38.50.050.M

...any state agency with the power to dispose of land must 
attempt to secure as consideration for such disposal the 
maximum benefit for the citizens of the state as a whole. A 
transfer which may benefit the citizens of one community may 
nevertheless violate the public trust doctrine where the state 
receives less than adequate consideration on behalf of the 
citizens of the state as a whole. Absent some showing that a 
land transfer would benefit the state as a whole, even 
legislation authorizing a transfer would be invalid. On the 
other hand,, a transfer which may specifically benefit 
citizens of a par Lcular area will not be invalid l£ it is 
also demonstrated that the transfer represents "the most 
desirable and advantageous solution to multiple issues 
confronting the state as a whole."

Informal Attorney General Opinion 566-230-85, April 25, 1985, p. 4, 
citing Stft&B.V Lflttlfi, 559 P. 2d 630 (Alaska, 1977), cert-denied,

M Assuming, arcruendo. that the State of Alaska has any 
legal ability at all to alienate publicly-owned mineral resources 
in the face of its trust responsibilities.
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4 3 2  U . S .  9 0 1 . ”

C .  P r i n c i p l e s  o f  R e p u b l i c a n  G o v e r n m e n t  a n d  E n f o r c e m e n t  o f  
t h e  P u b l i c  T r u a t

A s  w i t h  a n y  t r u s t ,  t h e  s t r e n g t h  o f  t h e  p u b l i c  t r u s t  i s  l a r g e l y  
a  f u n c t i o n  o f  t h e  v i g i l a n c e ,  g o o d  j u d g m e n t ,  a n d  i n t e g r i t y  o f  t h e  
t r u s t e e .  I t  i s  o n l y  w h e n  a  t r u s t e e  b e h a v e s  i n  a  m a n n e r  i n i m i c a l  
t o  t h e  i n t e r e s t s  o f  t h e  b e n e f i c i a r i e s  t h a t  c o u r t s  o f  e q u i t y  a r e  
h i s t o r i c a l l y  c a l l e d  o n  t o  i n t e r v e n e  i n  t h e  m a n a g e m e n t  o f  t r u s t s .

T h e  e f f e c t i v e n e s s  o f  t h e  p u b l i c  t r u s t  d o c t r i n e  r e q u i r e s  t h a t  
t h e  j u d i c i a r y  b e  w i l l i n g  t o  v i g o r o u s l y  a s s e r t  i t s  t r a d i t i o n a l  r d l e  
i n  e q u i t y  a s  s u p e r v i s o r  o f  t r u s t s  a n d ,  c o n s e q u e n t l y ,  a s  a n  o v e r s e e r  
o f  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s '  a d m i n i s t r a t i o n  o f  t h e  
c o m m o n  p r o p e r t y  r e s o u r c e s  c o m p r i s i n g  t h e  p u b l i c  t r u s t .  W i t h o u t  
s t r o n g  j u d i c i a l  o v e r s i g h t ,  t h e  p u b l i c  t r u s t  i s  a  s h a m .

T h e r e  i s  a  t e n d e n c y  i n  c u r r e n t  A m e r i c a n  p o l i t i c a l  r h e t o r i c  t o  
d e c r y  " j u d i c i a l  a c t i v i s m . "  T h e  c u r r e n t  c a n t  h o l d s  t h a t  t h e  
j u d i c i a r y  s h o u l d  b e  s u b o r d i n a t e  t o  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  
b r a n c h e s .  S u c h  a  p o l i t i c a l  p e r s p e c t i v e  w o u l d  m i n i m i z e  o r  d e n y  t h e  
j u d i c i a l  b r a n c h ' s  d u t y  t o  g r a n t  r e l i e f  f r o m  i n f r i n g e m e n t  o f  t h e  
p u b l i c ' s  b e n e f i c i a l  i n t e r e s t  i n  p u b l i c  t r u s t  r e s o u r c e s .

E x a m i n a t i o n  o f  t h e  r o o t s  o f  r e p u b l i c a n  p o l i t i c a l  p h i l o s o p h y  i n  
A m e r i c a  i n d i c a t e  t h a t  t h e  a p p r o p r i a t e  r o l e  f o r  t h e  j u d i c i a l  b r a n c h  
i s  o n e  o f  c o e q u a l  i m p o r t a n c e  w i t h  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  
b r a n c h e s  o f  g o v e r n m e n t . 40 T h e  F r a m e r s  o f  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n  s a w  t h e  r e p u b l i c a n  f o r m  o f  g o v e r n m e n t  a s  r e q u i r i n g  a  
b l e n d i n g  o f  p o w e r s  b e t w e e n  t h e  d i f f e r e n t  b r a n c h e s  o f  g o v e r n m e n t  s o  
t h a t  e a c h  b r a n c h  c o u l d  s e r v e  a s  a  c h e c k  o n  t h e  o t h e r s .

T h e  a c c u m u l a t i o n  o f  a l l  p o w e r s ,  l e g i s l a t i v e ,  e x e c u t i v e ,  a n d

39 " O p i n i o n s  o f  t h e  A t t o r n e y  G e n e r a l ,  w h i l e  n o t  c o n t r o l l i n g  
o n  m a t t e r s  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  a r e  e n t i t l e d  t o  s o m e  
d e f e r e n c e . "  S t a t e .  DNR v  C i t v  o f  H a i n e s . 6 2 7  P .  2 d  1 0 4 7 ,  1 0 4 9 ,  f n  
6 - 7  ( A l a s k a ,  1 9 8 1 )  a n d  Carney y  S t a t e ,  Board or Fisheries, 7 8 5  p .  
2 d  5 4 4 ,  5 4 8  ( A l a s k a ,  1 9 9 0 ) .

" W h i l e  a t t o r n e y  g e n e r a l  o p i n i o n s  a r e  e n t i t l e d  t o  s o m e  
d e f e r e n c e  i n  m a t t e r s  o f  s t a t u t o r y  c o n s t r u c t i o n ,  t h e y  a r e  n o t  a l w a y s
c o r r e c t . "  M B A  v  U n l v e n t u r e s  1 2 3 1 .  a n d  . S t a t e ,  ____  P .  2 d  ____
( A l a s k a ,  I f f 2 )  S u p r e m e  C o u r t  O p i n i o n  N o .  3 7 9 9 ,  J a n u a r y  2 4 ,  1 9 9 2 ,  
S l i p  o p i n i o n ,  p .  1 1 .

40 T h e  n e e d  f o r  t h e  j u d i c i a l  b r a n c h  t o  a c t  a s  a  " c h e c k , "  
" b a l a n c e , "  o r  " b r a k e "  o n  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s  i s  
a  r e c u r r i n g  t h e m e  i n  T h e  F e d e r a l i s t  P a p e r s . S E E ,  e . g . ,  N u m b e r  X :  
" A n d  w h a t  a r e  t h e  d i f f e r e n t  c l a s s e s  o f  l e g i s l a t o r s  b u t  a d v o c a t e s  
a n d  p a r t i e s  t o  t h e  c a u s e s  w h i c h  t h e y  d e t e r m i n e ? . . . E n l i g h t e n e d  
s t a t e s m e n  w i l l  n o t  a l w a y s  b e  a t  t h e  h e l m . "  M a d i s o n ,  H a m i l t o n ,  J a y ,  
T h e  F e d e r a l i s t  P a p e r s . ( 1 7 8 8 )  ( P e n g u i n  C l a s s i c s ,  1 9 8 7  e d . ) ,  p p .  
1 2 4 - 1 2 5 .
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j u d i c i a r y ,  i n  t h a  s a m e  h a n d s ,  w h e t h e r  o n e ,  a  f e w ,  o r  m a n y ,  a n d  
w h e t h e r  h e r e d i t a r y ,  s e l f - a p p o i n t e d ,  o r  e l e c t i v e ,  m a y  j u s t l y  b e  
p r o n o u n c e d  t h e  v e r y  d e f i n i t i o n  o f  t y r a n n y . 41

M a d i s o n ,  H a m i l t o n ,  J a y ,  T h e  F e d e r a l i s t  P a p e r s . ( 1 7 8 8 )  ( P e n g u i n  
C l a s s i c s ,  1 9 8 7  e d . ) ,  N u m b e r  X L V I I ,  p .  3 0 3 .

B e y o n d  a n y  d o u b t ,  o n e  o f  t h e  m o s t  i m p o r t a n t  p o w e r s  a n d  d u t i e s  
o f  t h e  j u d i c i a l  b r a n c h  i s  t o  s e r v e  a s  a  c h e c k  a n d  b a l a n c e  a g a i n s t  
o v e r - r e a c h i n g  b y  t h e  e x e c u t i v e  o r  t h e  l e g i s l a t i v e  b r a n c h .

L i k e  a l l  p o w e r s ,  t h e  p o w e r  o f  t h e  e x e c u t i v e  a n d  l e g i s l a t i v e  
b r a n c h e s  t o  t r a n s f e r  c o m m o n  p r o p e r t y  r e s o u r c e s  i s  o n l y  a  l i m i t e d  
p o w e r .  T h e  p r a c t i c a l  l i m i t s  t o  t h i s  p o w e r  a r e  d e f i n e d  p r i n c i p a l l y  
t h r o u g h  o u r  c o m m o n  l a w  h e r i t a g e ;  t h e y  a r e  e n f o r c e d  b y  t h e  j u d i c i a l  
b r a n c h  i n  r e s p o n s e  t o  c i t i z e n s '  f o r m a l  c o m p l a i n t .  T h e  s u p e r v i s o r y  
p o w e r  o f  t h e  j u d i c i a l  b r a n c h  e x e r c i s e d  i n  t h e  n a m e  o f  t h e  p u b l i c  
t r u s t  d o c t r i n e  i s  f i r m l y  w i t h i n  t h e  c l a s s i c  m o l d  o f  A m e r i c a n  
s e p a r a t i o n  o f  p o w e r s  p h i l o s o p h y .

. . . t h e  p o w e r s  o f  g o v e r n m e n t  s h o u l d  b e  s o  d i v i d e d  a n d  b a l a n c e d  
a m o n g  s e v e r a l  b o d i e s  o f  m a g i s t r a c y  a s  t h a t  n o  o n e  c o u l d  
t r a n s c e n d  t h e i r  l e g a l  l i m i t s  w i t h o u t  b e i n g  e f f e c t u a l l y  c h e c k e d  
a n d  r e s t r a i n e d  b y  t h e  o t h e r s .

T h o m a s  J e f f e r s o n ,  N o t e s  o n  t h e  S t a t e  o f  V i r g i n i a , p .  1 9 5 ,  q u o t e d  i n  
T h e  F e d e r a l i s t  P a p e r s . N u m b e r  L X V I I I  K r a m n i c k ,  e d . ,  P e n g u i n  B o o k s  
E d i t i o n  ( 1 9 8 7 ) ,  p .  3 1 1 .

M e m b e r s  o f  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s  w h o  c o m p l a i n  
o f  j u d i c i a l  i n t e r f e r e n c e  i n  t h e i r  m a n a g e m e n t  o f  A l a s k a ' s  r e s o u r c e s  
m a y  c o m p l a i n  t h a t  u n e l e c t e d  j u d g e s  h a v e  n o  p l a c e  i n  a  r e p u b l i c a n  
g o v e r n m e n t ,  b u t  s u c h  a  c o m p l a i n t  f l i e s  i n  t h e  f a c e  o f  h i s t o r y .  
S E E ;  T h e  F e d e r a l i s t  P a p e r s . N u m b e r  X X X I X ,  K r a m n i c k ,  e d . ,  P e n g u i n  
B o o k s  E d i t i o n  ( 1 9 8 7 ) ,  p .  2 5 6 .

A m e r i c a ' s  F o u n d i n g  F a t h e r s  d i d  n o t  i n t e n d  t o  c r e a t e  a  s y s t e m  
o f  g o v e r n m e n t  i n  w h i c h  t h e  t h r e e  b r a n c h e s  o f  g o v e r n m e n t  w o u l d  b e  
a b s o l u t e l y  s e p a r a t e  a n d  d i s t i n c t .  T h e  s y s t e m  o f  M o n t e s q u i e u ,  w h i c h  
s e r v e d  a s  o u r  F o u n d e r s '  m o d e l ,  p r o v i d e d  f o r  e a c h  b r a n c h  o f  
g o v e r n m e n t  t o  h a v e  a  p a r t i a l  a g e n c y  i n  a n d  c o n t r o l  o v e r  t h e  a c t s  o f  
t h e  o t h e r s .  I t  i s  f u n d a m e n t a l  t o  t h e  A m e r i c a n  s y s t e m  o f  g o v e r n m e n t  
t h a t  t h e r e  b e  a  p a r t i a l  m i x t u r e  o f  p o w e r s  a m o n g  t h e  c o o r d i n a t e  
b r a n c h e s .  S E E ;  T h e  F e d e r a l i s t  P a p e r s . N u m b e r  L X V I I ,  p p .  3 0 4 - 3 0 5 ;  
N u m b e r  L X ,  p p .  3 1 8 - 3 2 2 .

. . . t h e  p o l i t i c a l  a p o t h e g m  [ o f  s e p a r a t i o n  o f  p o w e r s ]  d o e s  n o t  
r e q u i r e  t h a t  t h e  l e g i s l a t i v e ,  e x e c u t i v e ,  a n d  j u d i c i a r y  
d e p a r t m e n t s  s h o u l d  b e  w h o l l y  u n c o n n e c t e d  w i t h  e a c h

41 M a d i s o n ,  H a m i l t o n ,  J a y ,  Th? Federalist...EflPgra, ( 1 7 8 8 )  
( P e n g u i n  C l a s s i c s ,  1 9 8 7  e d . ) ,  N u m b e r  X L V I I ,  p .  3 0 3 .  S E E  A L S O :  
N u m b e r s  X L V I I I -  L I ,  p p .  3 0 8 - 3 2 2 .
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o t h e r . . . . [ u j n l e s s  these d e p a r t m e n t s  b e  s o  f a r  c o n n e c t e d  a n d  
b l e n d e d  a s  t o  g i v e  e a c h  a  c o n s t i t u t i o n a l  c o n t r o l  o v e r  t h e  
o t h e r s ,  t h e  d e g r e e  o f  s e p a r a t i o n  w h i c h  t h a  m a x i m  r e q u i r e s ,  a s  
e s s e n t i a l  t o  a  f r e e  g o v e r n m e n t ,  c a n  n e v e r  i n  p r a c t i c e  b e  f u l l y  
m a i n t a i n e d ,  ( e m p h a s i s  a d d e d )

T h e  F e d e r a l i s t  P a p e r s . H u m b e r  L X V I I I ,  p .  3 0 8 .

T h e  j u d i c i a l  b r a n c h  h a s  h i s t o r i c a l l y  b e e n  s e e n  a s  t h e  m o s t  
e f f e c t i v e  b u l w a r k  a g a i n s t  e x c e s s  b y  t h e  l e g i s l a t i v e  a n d  t h e  
e x e c u t i v e  b r a n c h e s  o f  g o v e r n m e n t .  T h e  F e d e r a l i s t  P a p e r s . N u m b e r  
L X X V I I I ,  p .  4 3 7 .  T h e  m o r e  t r a n s i e n t  t e n u r e  o f  l e g i s l a t o r s  a n d  
m e m b e r s  o f  t h e  e x e c u t i v e  b r a n c h  n a t u r a l l y  m a k e s  t h o s e  o f f i c i a l s  
s u b j e c t  t o  d i f f e r e n t  i n t e r e s t s ,  m o r e  f o c u s s e d  o n  s h o r t - t e r m  
b e n e f i t s ,  a n d  m o r e  e a s i l y  a f f e c t e d  b y  t h e  r i s k  o f  a  d i m i n u t i o n  i n  
t h e i r  e m o l u m e n t s  b y  w a y  o f  p o l i t i c a l  r e t a l i a t i o n  f o r  f a i l u r e  t o  
t a k e  a  p a r t i c u l a r  a c t i o n .

C o u r t s  e x i s t  t o  g u a r d  a g a i n s t  e n c r o a c h m e n t s  a n d  o p p r e s s i o n s  o f  
t h e  o t h e r  t w o  b o d i e s  o f  g o v e r n m e n t .  E f f e c t i v e  l i m i t s  o n  t h e  a c t s  
o f  t h e  o t h e r  t w o  b r a n c h e s  m a y  o n l y  b e  s e t  b y  t h e  c o u r t s :

. . . w h o s e  d u t y  i t  m u s t  b e  t o  d e c l a r e  a l l  a c t s  c o n t r a r y  t o  t h e  
m a n i f e s t  t e n o r  o f  t h e  C o n s t i t u t i o n  v o i d .

T h e _ f e d e r a l i s t  P a p e r s . N u m b e r  L X X V I I I ,  p .  4 3 8 .

A m e r i c a ' s  F o u n d i n g  F a t h e r s  r e c o g n i z e d  t h a t  j u d g e s  a r e  l e s s  
l i k e l y  t o  b e  s w a y e d  b y  t h e  w i n d s  o f  p o l i t i c s  t h a n  a r e  l e g i s l a t o r s  
o r  m e m b e r s  o f  t h e  e x e c u t i v e .  C o n s t i t u t i o n a l  p r i n c i p l e s  l i k e  
A l a s k a ' s  P u b l i c  T r u s t  D o c t r i n e  s h o u l d  n o t  b e  o v e r r i d d e n  b y  t h e  
L e g i s l a t u r e  o r  t h e  E x e c u t i v e  b r a n c h .

. . . w h e r e  t h e  w i l l  o f  t h e  l e g i s l a t u r e ,  d e c l a r e d  i n  i t s  
s t a t u t e s ,  s t a n d s  i n  o p p o s i t i o n  t o  t h a t  o f  t h e  p e o p l e ,  d e c l a r e d  
i n  t h e  C o n s t i t u t i o n ,  t h e  j u d g e s  o u g h t  t o  b e  g o v e r n e d  b y  t h e  
l a t t e r  r a t h e r  t h a n  t h e  f o r m e r .  T h e y  o u g h t  t o  r e g u l a t e  t h e i r  
d e c i s i o n s  b y  t h s  f u n d a m e n t a l  l a w s  r a t h e r  t h a n  b y  t h o s e  w h i c h  
a r e  n o t  f u n d a m e n t a l .

T h e  F e d e r a l i s t  P a p e r s .  N u m b e r  L X X V I I I ,  p .  4 3 9 ;  S E E  A L S O  N u m b e r  
L X X X I .

T h e  S t a t e  o f  A l a s k a  a n d  a l l  i t s  e m p l o y e e s ,  i n c l u d i n g  t h e  
e n t i r e  l e g i s l a t i v e  a n d  e x e c u t i v e  b r a n c h e s ,  a r e  r e q u i r e d  t o  a c t  a s  
" t r u s t e e s "  f o r  t h e  b e n e f i t  o f  a l l  t h e  p e o p l e  o f  A l a s k a ,  i n c l u d i n g  
f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s .

5 1



N o  i n d i v i d u a l  a n d  n o  b r a n c h  o f  g o v e r n m e n t  e n j o y s  a  m o n o p o l y  o n  
w i s d o m  o r  f o r e s i g h t .  I t  i s  n e c e s s a r y  a n d  p r o p e r  t h a t  t h e  A m e r i c a n  
s y s t e m  o f  c h e c k s  a n d  b a l a n c e s  s h o u l d  a p p l y  t o  a n d  r e s t r a i n  t r a n s f e r  
o f  A l a s k a ' s  p u b l i c l y - o w n e d  w e a l t h  i n t o  p r i v a t e  h a n d s .  I n  i t s  
p u r e s t  e s s e n c e ,  t h i s  i s  t h e  m e a n i n g  o f  t h e  P u b l i c  T r u s t  D o c t r i n e .

T h e  P u b l i c  T r u s t  D o c t r i n e  i s  m e r e l y  t h e  n a m e  g i v e n  t o  t h e  
r a t i o n a l e  r e l i e d  o n  b y  a  r e p u b l i c a n  g o v e r n m e n t  t o  l i m i t  t h e  p o w e r  
o f  t h o s e  w h o  t e m p o r a r i l y  o c c u p y  t h e  s e a t s  o f  g o v e r n m e n t a l  p o w e r  
w h e n  t h e  g o v e r n o r s  s e e k  t o  t r a n s f e r ' t h e  c o m m o n  w e a l t h  o f  t h e  
g o v e r n e d  i n t o  p r i v a t e  h a n d s . 42

P r o p e r l y  u n d e r s t o o d ,  t h e  P u b l i c  T r u s t  D o c t r i n e  s h o u l d  a c t  a s  
a  r e s t r a i n i n g  i n f l u e n c e  o n  t h e  e x e c u t i v e  a n d  l e g i s l a t i v e  b r a n c h e s  
o f  g o v e r n m e n t .  B y  a p p r e c i a t i n g  t h e i r  f i d u c i a r y  d u t i e s  a s  g u a r d i a n s  
o f  t h e  l o n g - t e r m  p u b l i c  i n t e r e s t ,  t h e  l e g i s l a t i v e  a n d  e x e c u t i v e  
b r a n c h e s  s h o u l d  v o l u n t a r i l y  m o d e r a t e  t h e i r  b e h a v i o r  a n d  m a k e  
p r o c e d u r a l l y  a n d  s u b s t a n t i v e l y  p r o p e r  d e c i s i o n s .

I t  i s  h u m a n  n a t u r e  t o  t e n d  t o  e x a g g e r a t e  t h e  i m p o r t a n c e  o f  
c u r r e n t  e v e n t s  a n d  t h o u g h t s .  F o r  e x a m p l e ,  t h e r e  a r e  m a n y  p e o p l e  
t o d a y  w h o  b e l i e v e  t h a t  t h e  " O w n e r  S t a t e "  p h i l o s o p h y  i s  e s s e n t i a l  t o  
t h e  e c o n o m i c  a n d  s p i r i t u a l  d e v e l o p m e n t  o f  A l a s k a .  T h e r e  a r e
p e r h a p s  a n  e q u a l  n u m b e r  w h o  a b h o r  t h e  " O w n e r  S t a t e "  a n d  c l a i m  i t  
s u f f e r s  f r o m  a  m o n o m a n i a c a l  o b s e s s i o n  w i t h  d e v e l o p m e n t  t h a t  i g n o r e s  
t h e  l o n g - t e r m  e f f e c t s  o n  r e n e w a b l e  r e s o u r c e s .

I t  i s  n o t  t h e  p u r p o s e  o f  t h i s  p a p e r  t o  e m b r a c e  e i t h e r  o f  t h o s e  
p o s i t i o n s  i n  t h e  c u r r e n t  p o l i t i c a l  s p e c t r u m .

T h e  p u r p o s e  o f  t h i s  p a p e r  h a s  b e e n  t o  e x p l a i n  t h e  l e g a l
f o u n d a t i o n  o f  t h e  P u b l i c  T r u s t  D o c t r i n e  i n  A l a s k a .  I n  p a r t i c u l a r ,  
i t  h a s  b e e n  t h e  g o a l  o f  t h i s  p a p e r  t o  d e m o n s t r a t e  t h a t  t h e
p r i n c i p l e s  o f  t h e  P u b l i c  T r u s t  D o c t r i n e  i n  A l a s k a ,  a r e  s o  i m p o r t a n t  
t h a t  t h e y  h a v e  b e e n  e n s h r i n e d  i n  o u r  S t a t e  C o n s t i t u t i o n ,  a s  w e l l  a s  
o u r  s t a t u t e s  a n d  t h e  d e c i s i o n s  o f  o u r  S u p r e m e  C o u r t .  T h e s e
p r i n c i p l e s  o f  c o n s e r v a t i o n  a n d  w i s e  u s e  h a v e  b e e n  h a n d e d  d o w n  t o  u s  
s i n c e  t h e  M a g n a  C a r t a .  T h e s e  p r i n c i p l e s  s h o u l d  n o t  b e  c a s u a l l y  
d i s c a r d e d  i n  t h e  c o u r s e  o f  p o p u l a r  p o l i t i c a l  d e b a t e  o v e r  h o w  t o  
a c h i e v e  t h e  c h i m e r a  o f  p e r m a n e n t  m a t e r i a l  w e a l t h .

I n  l a r g e  m e a s u r e ,  t h e  j u d i c i a l  b r a n c h  m u s t  s e r v e  a s  t r u s t e e  o f  
t h e  p u b l i c  r e s o u r c e s  s u b s u m e d  w i t h i n  t h e  r u b r i c  o f  t h e  P u b l i c  T r u s t  
D o c t r i n e  b e c a u s e  o f  t h e  l o n g e r  d u r a t i o n  o f  t h e  t e n u r e  o f  t h e

I I I .  C O N C L U S I O N

2 T h e  s o v e r e i g n t y  o f  t h e  3 t a t e  d o e s  n o t  r e s i d e  i n  t h e  
p e r s o n s  w h o  f i l l  t h e  d i f f e r e n t  d e p a r t m e n t s  o f  i t s  
g o v e r n m e n t ;  b u t  i n  t h e  p e o p l e  f r o m  w h o m  t h e  g o v e r n m e n t  
e m a n a t e d ,  a n d  w h o  m a y  c h a n g e  i t  a t  t h e i r  d i s c r e t i o n .  
S o v e r e i g n t y ,  t h e n ,  i n  t h i s  c o u n t r y ,  a b i d e s  w i t h  t h e  
c o n s t i t u e n c y  a n d  n o t  w i t h  t h e  a g e n t .  A n d  t h i s  r e m a r k  i s  
t r u e ,  b o t h  i n  r e f e r e n c e  t o  t h e  f e d e r a l  a n d  s t a t e  
g o v e r n m e n t s .

S p o o n e r  v  M c C o n n e l . 2 2  F e d .  C a s .  9 3 9 ,  9 4 3  ( D .  O h i o ,  1 8 3 8 ) .
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j u d i c i a r y .  S i n e ®  t h e  p e r s o n s  w h o  s e r v e  i n  t h e  e x e c u t i v e  a n d  
l e g i s l a t i v e  b r a n c h e s  a r e  g e n e r a l l y  p r e s e n t  i n  g o v e r n m e n t  f o r  f e w e r  
y e a r s , t h e  f o c u s  o f  t h e i r  o u t l o o k  i s  o f t e n  s h o r t e r .  A  s h o r t - t e r m  
o u t l o o k  i s  g o o d ,  b u t  t h e  l e a v e n i n g  e f f e c t  o f  a  l o n g - t e r m  v i e w  i s  
j u s t  a s  n e c e s s a r y  t o  t h e  h e a l t h  a n d  w e l f a r e  o f  s o c i e t y .

T h e r e  i s  p o l i t i c a l  b o l d n e s s  i n  a d v o c a t i n g  r a p i d l y  p l a c i n g  
A l a s k a ' s  p u b l i c  w e a l t h  i n t o  p r i v a t e  h a n d s .  Y e t  t h e r e  i s  a l s o  a n  
u n k n o w n  o p p o r t u n i t y  c o s t  i n c u r r e d  b y  t r a n s f e r r i n g  p u b l i c  r e s o u r c e s  
i n t o  p r i v a t e  h a n d s .

V i e w e d  i n  t h e  c o n t e x t  o f  t h e  n e v e r - e n d i n g  d e b a t e  o v e r  t h e  
a d v i s a b i l i t y  o f  t r a n s f e r r i n g  p u b l i c l y - o w n e d  r e s o u r c e s  i n t o  p r i v a t e  
h a n d s ,  t h e  P u b l i c  T r u s t  D o c t r i n e  i s  t h e  p o l e s t a r  t h a t  e n a b l e s  t h e  
j u d i c i a l  b r a n c h  t o  k e e p  t h e  c o u r s e  o f  g o v e r n m e n t  a  m o d e r a t e  o n e ,  
a n d  t o  p r e v e n t  e x t r e m i s m . 43

P r i v a t e  r i g h t s  a n d  i n t e r e s t s  a r e  i n  c o n s t a n t  d a n g e r  i f  t h e  
j u d i c i a l  p o w e r  d o e s  n o t  g r o w  m o r e  e x t e n s i v e  a n d  s t r o n g e r  t o  
k e e p  p a c e  w i t h  t h e  g r o w i n g  e q u a l i t y  o f  c o n d i t i o n s .

T o c q u e v i l l e ,  D e m o c r a c y  i n  A m e r i c a . V o l .  2 ,  B o o k  I V ,  C h .  V I I .

T h e  b e s t  p r o t e c t i o n  w h i c h  t h e  p u b l i c  e n j o y s  a g a i n s t  
i m p r o v i d e n t  t r a n s f e r  o f  p u b l i c  r e s o u r c e s  i n t o  p r i v a t e  h a n d s  i s  t h e  
p o w e r  o f  t h e  j u d i c i a l  b r a n c h  t o  v o i d  a c t i o n s  t h a t  v i o l a t e  t h e  
P u b l i c  T r u s t .  I m p e r f e c t  t h o u g h  i t  m a y  b e ,  w e  m u s t  r e l y  o n  t h e  
c o l l e c t i v e  w i s d o m ,  e x p e r i e n c e ,  a n d  p r o c e d u r a l  s a f e g u a r d s  o f  t h e  
j u d i c i a l  p r o c e s s  t o  p r o t e c t  t h e  v a s t  a n d  m u l t i f a r i o u s  n a t u r a l  
w e a l t h  c o n s t i t u t i n g  A l a s k a ' s  p a t r i m o n y  f r o m  b e i n g  s o l d  o r  t r a d e d  
f o r  s h o r t - t e r m  a d v a n t a g e s  t h a t  w i l l  l e a v e  a l l  A l a s k a n s  p o o r e r .

A t  t h e  s a m e  t i m e ,  a  f r e e  a n d  a d e q u a t e  f l o w  o f  i n f o r m a t i o n  
r e g a r d i n g  t h e  e x t e n t  a n d  v a l u e  o f  p u b l i c  t r u s t  r e s o u r c e s  b e t w e e n  
S t a t e  a g e n c i e s  a n d  t h e  p u b l i c  i s  c r u c i a l .  W i t h o u t  t h i s  
i n f o r m a t i o n ,  t h e  S t a t e  w i l l  b e  i n c a p a b l e  o f  p r e s e r v i n g  t h e  p u b l i c ' s  
t r u s t  a s s e t s .  W i t h o u t  t h i s  i n f o r m a t i o n ,  t h e  S t a t e  w i l l  a l s o  b e  
u n a b l e  t o  a s s u r e  t h a t  i t  o b t a i n s  f u l l  v a l u e  f o r  a n y  s a l e ,  l e a s e ,  o r  
e x c h a n g e  o f  t r u s t  a s s e t s .  F i n a l l y ,  i n f o r m a t i o n  i s  c r i t i c a l  t o  
e n a b l e  t h e  p u b l i c ,  a s  b e n e f i c i a r i e s ,  t o  e n f o r c e  i t s  r i g h t s  a n d  h o l d  
t h e  S t a t e  t o  t h e  a p p r o p r i a t e  h i g h e s t ,  f i d u c i a r y ,  s t a n d a r d  o f  c a r e .

I t  h a s  b e e n  s h o w n  t h a t  t h e  p u b l i c  t r u s t  e x p l i c i t l y  a n d  
i m p l i c i t l y  l i m i t s  t h e  p o w e r  o f  t h e  S t a t e  o f  A l a s k a  t o  d i s p o s e  o f  
p u b l i c  l a n d s  a n d  r e s o u r c e s .  M a n y  o f  t h e  r e q u i r e m e n t s  o f  t h e  P u b l i c  
T r u s t  D o c t r i n e  t h a t  h a v e  b e e n  s e t  f o r t h  i n  t h i s  p a p e r  h a v e  n o t  y e t  
b e e n  r e c o g n i z e d  b y  t h e  E x e c u t i v e  b r a n c h .

S E E :  M a c h i a v e l l i ,  T h e  D i s c o u r s e s . B o o k  O n e ,  " T h e
D e v e l o p m e n t  o f  R o m e ' s  C o n s t i t u t i o n , "  $ 5 3  ( " T h e  p o p u l a c e ,  
m i s l e d  b y  t h e  f a l s e  a p p e a r a n c e  o f  a d v a n t a g e ,  o f t e n  s e e k s  
i t s  o w n  r u i n ,  a n d  i s  e a s i l y  m o v e d  b y  s p l e n d i d  h o p e s  a n d  
r a s h  p r o m i s e s . " )
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I t  i s  h o p e d  t h a t  i n  t h e  f u t u r e ,  t h a  c o n s i d a r a t i o n a  s a t  f o r t h  
i n  t h i s  p a p a r  w i l l  h e l p  s t a t a  g o v e r n m e n t  m o r e  a f f e c t i v e l y  p e r f o r m  
i t s  j o b  a s  t r u s t e e .  T h e  S t a t e  a n d  a l l  A l a s k a n s  w i l l  b e n e f i t  f r o m  
i m p r o v i n g  t h e  q u a l i t y  a n d  q u a n t i t y  o f  i n f o r m a t i o n  e x c h a n g e d  
r e g a r d i n g  t h e  e x t e n t  a n d  v a l u e  o f  A l a s k a ' s  p u b l i c  t r u s t  r e s o u r c e s .

T h e  P u b l i c  T r u s t  D o c f . r i r e  w i l l  b e  m o s t  e f f e c t i v e  w h e n  i t  
s e r v e s  a s  a  r u l e  o f  s e l f - r e s t r a i n t  w h e r e b y  S t a t e  g o v e r n m e n t  c h e c k s  
i t s  p l a n s  b e f o r e  a c t i n g  t o  e n s u r e  t h a t  t h e  m a n d a t e s  o f  t h e  p u b l i c  
t r u s t  a r e  m e t  a n d  t h e  S t a t e  f u l f i l l s  i t s  f i d u c i a r y  d u t i e s .

T h e  P u b l i c  T r u s t  D o c t r i n e  o f f e r s  a  l e g a l  f r a m e w o r k  t o  e n h a n c e  
t h e  q u a l i t y  o f  s t a t e  g o v e r n m e n t  b y  e s t a b l i s h i n g  m a n a g e m e n t  
s t a n d a r d s  f o r  v a r i o u s  p u b l i c  r e s o u r c e s .  T h e  P u b l i c  T r u s t  D o c t r i n e  
p r o v i d e s  t h e  b e s t  s a f e g u a r d  y e t  k n o w n  t o  p r e s e r v i n g  t h e  n a t u r a l  
r e s o u r c e s  a n d  t h e  q u a l i t y  o f  l i f e  t h a t  m a k e  A l a s k a  u n i q u e .  A l l  
t h r e e  b r a n c h e s  o f  g o v e r n m e n t ,  t o g e t h e r  w i t h  t h e  p u b l i c  a t  l a r g e ,  
m u s t  c o o p e r a t e  i n  g o o d  f a i t h  t o  e n s u r e  t h a t  t h e  P u b l i c  T r u s t  
D o c t r i n e  i s  u s e d  w i t h  s u c c e s s  f o r  t h e  b e n e f i t  o f  a l l  c u r r e n t  a n d  
f u t u r e  g e n e r a t i o n s  o f  A l a s k a n s .

5 4



Tongass Tourism & Recreation Business Association
7J0 Futh St • luneau. A l « k i  99801

■ ' •

M ay 3 ,  1 9 9 2
R e p r e s e n t a t i v e  C l i f f  D a v i d s o n  
C a p i t a l  B u i l d i n g  
J u n e a u ,  A K  9 9 8 0 )

D n n r  R e p r e s e n t a t i v e  D a v i d s o n :

1 h e  T o n g a s s  T o u r i s m  a n d  R e c r e a t i o n  B u s i n e s s  A s s o c i a t i o n  
< T T R U A ) s t r o n g l y  o p p o s e s  HB 5 7 8 ,  g i v i n g  l e g i s l a t i v e  a p p r o v a l  
t o  D N R ’ s  p r o p o s e d  t r a d e  o f  2 3 0 0  a c r e s  o f  v i r g i n  s t a t e  f o r e s t  
l a n d  ( L e a s k  L a k e s )  f o r  4 3 0 0  a c r e s  o f  l o g g e d  p r i v a t e  l a n d s  
( W h i t e  R i v e r ) ,  n e a r  K e t c h i k a n .  T h i s  l e g i s l a t i o n  i s  a n  
u n f a i r  t r a d e ,  p u t  f o r t h  i n  a  n o n - p u b l i c  p r o c e s s  ( o u t  o f  
c o m p l i a n c e  w i t h  AS 3 8 . 5 0 )  a n d  w o u l d  e s t a b l i s h  a  r e g r e s s i v e  
p r e c e d e n t  we w o u l d  s u f f e r  f r o m  f o r  y e a r s  t o  c o m e .

7 T R B A  i s  a b o u t  1 2 0  b u s i n e s s e s  ( a n d  g r o w i n g )  i n v o l v e d  i n  
o u t d o o r  r e c r e a t i o n  a n d  t o u r i s m  p r i m a r i l y  I n  s o u t h e a s t  
A l a s k a .  T h e  o u t f i t t e r s ,  g u i d e s ,  t o u r  o p e r a t o r s ,  w i l d e r n e s s  
l o d g e s ,  f i s h i n g  c h a r t e r s ,  r e t a i l e r s  a n d  o t h e r  b u s i n e s s e s  wc 
r e p r e s e n t  d e p e n d  o n  t h e  w i l d  l a n d s  o f  A l a s k a  f o r  o u r  
l i v e l i h o o d s .  M u c h  o f  t h e  a l l u r e  o f  o u r  s t a t e  i s  d e r i v e d  
f r o m  t h e  e x c e l l e n t  f i s h i n g  a n d  w i l d l i f e  v i e w i n g  
o p p o r t u n i t i e s  a n d  u n s p o i l e d  s c e n e r y  w h i c h  e x i s t  i n  t h e  w i l d  
l a n d s  o f  A l a s k a .  HB 5 7 8  s t a n d s  t o  t r a d e  s o m e  o f  t h o s e  l a n d s  
i n  a  " q u i c k  a n d  d i r t y "  p r o p o s a l  w h i c h ,  i f  a p p r o v e d ,  w o u l d  
l e a v e  a l l  s t a t e  l a n d s  a t  r i s k  f o r  s i m i l a r  s w a p s  o f  v a l u a b l e  
f o r e s t s  f o r  s t u m p s .

F o r e s t e d  s t a t e  l a n d s  a r e  a n  i m p o r t a n t  r e s o u r c e  t h a t  a r e  i n  
s u c h  s h o r t  s u p p l y  i n  t h e  l o w e r  4 8  t h a t  a n  i n c r e a s i n g  n u m b e r  
o f  v i s i t o r s  c o m e  t o  A l a s k a  s o l e l y  f o r  t h e  o p p o r t u n i t y  t o  s e e  
t h e s e  l a n d s  a n d  t h e  w i l d l i f e  t h e y  s u p p o r t .  T h e  L e a s k  L a k e s  
l a n d ,  s o m e  9 5 8  a c r e s ,  i s  v a l u e d  a t  o n l y  S 7 2  p e r  a c r e .  T h i s  
t r a d e  w o u l d  b e  n o t  o n l y  a  s u b s t a n t i a l  e c o n o m i c  l o s s  f o r  t .h e  
s t a t e ,  b u t  a  n e e d l e s s  r e c r e a t i o n a l  a n d  h a b i t a t  l o s s  t h a t  t h e  
K e t c h i k a n  a r e a  c a n  i l l  a f f o r d .  O n e  o n l y  h a s  t o  r e a l i z e  t h a t  
t o u r i s m  I s  t h e  * 2  i n d u s t r y  I n  A l a s k a ,  u n t i l  t h e  O i l  r u n s  o u t  
a n d  i t  b e c o m e s  4 1 !  I  h o p e  w e  c a n  c o u n t  o n  y o u  t o  h e l p  
p r o t e c t  t h e  g r o w i n g  o u t d o o r  r e c r e a t i o n  a n d  t o u r i s m  i n d u s t r y  
b y  s t o p p i n g  t h i s  p o o r l y  c o n c e i v e d  b i l l .

S i n c e r e l y  y o u r s ,

J e f f r e y  S l o s w  
5 x e c u t l v ©  D i r e c t o r
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I s s u e s  i n  T C S ' s  a p p o a l

1 .  A p p r a i s a l .  T h o r o  i s  n o  f i n a l  a p p r a i s a l  o f  t h o  

l a n d s  t o  b e  t r a d e d .  ( D N R ' a c h i e f  a p p r a i s e r  h a s  r e j e c t e d  t h o  
s i n g l e  a p p r a i s a l  i n  t h i s  c a s e .  O f  f o u r  r e v i e w  a p p r a i s e r s ,  t h r e e  
h a v e  n o t  s i g n e d  o f f  a n d  o n e  h a s  a p p r o v e d  o n l y  a  p o r t i o n  o f  t h o  
a p p r a i s a l . )

2 .  R o a d s .  DNR U B e d  a  r o a d  u p g r a d i n g  p r o j o c t  t o  

e q u a l i z e  t h e  v a l u e s  o f  t h e  t r a d e .  T h e  l a w  c o n t e m p l a t e s  c a s h  
e q u a l i z a t i o n .  DNR a w a r d e d  a  s o l e - s o u r c e  c o n t r a c t  t o  C a p o  F o x  f o r  

t h i s  w o r k ,  b y p a s s i n g  AS 3 6 . 3 0 .

3 .  S u s t a i n e d  y i e l d .  DNR  e v a d e d  s u s t a i n e d  y i e l d  b y  
f a i l i n g  t o  c o n s i d e r  a  t i m b e r  s a l e  b e f o r e  t r a d i n g  s t a t e  l a n d ,  a s  

r e q u i r e d  b y  A S  3 8 . 5 0 .

4 .  Mini-ElS. DNR f a i l e d  t o  a d e q u a t e l y  d e p i c t  o r  
d i s c u s s  t h e  i m p a c t s  o f  t h e  t r a d e ,  a s  r e q u i r e d  b y  A S  3 8 . 5 0 .

5 .  C o n f l i c t  o f  i n t e r e s t .  D NR  f a i l e d  t o  c h e c k  u p  o n
t h e  t i m b e r  c r u i s e  ( b a s i s  f o r  t h e  a p p r a i s a l ) ,  w h i c h  m a y  h a v e  b o o n
s u b j e c t  t o  a  c o n f l i c t  o f  i n t e r e s t .

6 .  U n c l a s s i f i e d  l a n d s .  DNR i s  d i s p o s i n g  o f  l a n d

w i t h o u t  d o i n g  a n  a r e a  p l a n .  T h e i r  r e g u l a t i o n  a l l o w i n g  t h i s  i s
n o t  b a c k e d  u p  b y  t h e  s t a t u t e .

O t h e r  p e r t i n e n t  i s s u e s

C a p i t a l  p r o j e c t s .  DNR t r a d e d  r e s o u r c e s  i t  m a n a g o s  f o r  a  c a p i t a l  
p r o j e c t ,  b y p a s s i n g  c a p i t a l  b u d g o t i n g  p r o c e d u r e s .

F i s c a l  n o t e s / o p o r a t i n g  b u d g e t .  T h e r e  i s  n o  s o l i d  m a i n t e n a n c e  
p r o v i s i o n  f o r  t h e  r o a d s  t h e  s t a t e  w i l l  a c q u i r o .  T h o  K e t c h i k a n  
G a t e w a y  B o r o u g h  d o o s  n o t  h a v o  r o a d  p o w o r s .  DOT s a y s  i t  w i l l  n o t  
m a i n t a i n  t h e  r o a d .  O n c e  t h o  s t a t o  a c q u i r e s  t h o  r o a d ,  i t  w i l l  b e  
p r e s s u r e d  t o  m a i n t a i n  i t .  T h e r e  i s  p r e s o n t l y  a  $ 0  f i s c a l  n o t e .

D o u b l e  d i p p i n g / a p p r a i s a l .  T h o  a p p r a i s a l  o f  t h e  p o s t - l o g g i n g  l a n d  
v a l u e  w a s  b a s e d  o n  p u b l i c  r o a d  a c c e s s i b i l i t y .  W i t h o u t  r o a d  
a c c e s s ,  t h e  a p p r a i s e d  v a l u o s  a r e  i n v a l i d .  A d d i t i o n a l l y ,  t h e  
a n n o u n c e d  p u b l i c  b o n o f i t  o f  t h o  t r a d e  - -  r e c r e a t i o n a l  r o a d  a c c e a a  
- -  e v a p o r a t e s .  T h e  s t a t e  p a y s  C a p e  P o x  t o  u p g r a d e  i t a  l o g g i n g  

r o a d s ,  t h e n  v a l u s s  t h s  l e n d  w i t h  r e s u l t i n g  p u b l i c  a c c e s s .

C o n t a c t i  D a v o  K a t z ,  4 6 3 - 3 3 6 6



L E A S K  L A K E S  S T A T E  P A R C E L  •• S T A T E  P A R K  O R  L A N D  T R A D E ?

C ap e  Fox C orporation , an  A laska native corporation located  in S axm an , just 
o u ts id o  of K etchikan . Is noarly  fin ished  cutting tho tim bcrlands it rece iv ed  from the 
fedoral governm ent under tho  A laska Native Claim s S ettlem ent Act (ANCSA). C apo  Fox 
now  w ish o s  to trad e  th o se  cu t -v e r lan d s  for m ore prim e tim borland. The corporation 
h a s  p ro p o se d  a  land  trade to the A laska D epartm ent of Natural R eso u rces  (DNR) in which 
C ap o  Fox w ould trad e  around  4 .000  a c re s , m uch of which h a s  b e e n  heavily c learcu t. 10 
tho s ta te ,  in return  for w hich C a p e  Fox would recoive around  2 .4 0 0  a c re s  of pristine, 
s ta te -o w n ed  old grow th forest in th e  L eask  Lake a rea , north of K etchikan. C ap e  Fox's 
p u rp o so  in obtain ing th e s e  lands is to c learcu t them  extonsrvoly. At p re sen t m arket 
co n d itio n s , tho L eask  Lake lim ber is w orth around  $15 million.

C ap e  Fox h a s  b e e n  p roposing  this trade or varian ts of it for over 10 y ea rs . And 
for th a t long DNR h a s  b e e n  avoiding th e  trado a s  not in tho s ta te  s  b e s t in terest. But 
u ndor G overnor W alter Hickel, th e  s ta te  h as  ch an g ed  its tune. DNR is now po ised  to 
p ro c e e d  with this trade . T he public *benefits* to bo cap tu red  a re  sa id  to to be  
rec rea tio n a l u so  of tho togging ro ad s  C ap o  Fox wilt leave behind, an d  econom ic 
d ev e lo p m en t. Timbor o b ta in ed  by C ap o  Fox through this trado will bo sh ipped  without 
p ro c ess in g , a s  round  logs, probably to Jap a n .

T h e  $ 15  m illio n  g iv e a w a y . The sta to  will got little in re tu rn  for its 
v a lu ab le  L eask  L ake re so u rc e s . Tho s la te  will loso  high-value wildlife habitat, 
ro cro a tio n al opportunity , a n d  tim ber. The s ta te  will acqu ire  only tho su rface  e s ta te  of 
(ho C a p o  Fox lan d s  •• S e a la sk a  will continue k) ow n the rock. sa n d , gravel, an d  m inerals. 
T he s ta to  will g erry m an d er its rem aining ow nership  to acco m m o d ate  C ap e  Fox's in terest 
in only  high value tim bortand. The s ta le  wilt aoquiro C ap e  Fox logging roads an d  
e a s e m e n ts  on logging ro ad s  •• with tho expectation from the local governm ent that tho 
s ta te  wiQ then upgrado  a n d o r  m aintain those roads. AOOT h a s  s ta ted  that >t d o esn 't havo 
th e  fu n d s io do so . The existing C a p e  Fox logging ro ad s a re  u n sa fe  for p u b tc  u se . The 
s ta te  wilt acquire C ape Fox lan d s of limited recreational an d  habitat value. to m uch of 
w hich  th e  public a lready  h a s  a c c e s s  (the p u b ic  g a in s  little). Finally, public econom ic 
g a m s  wiB be sm all an d  short-term . Tim ber w a g es  will equa l $ 2  million over two y ea rs  
•• l e s s  th an  ir2  o f 1 p ercen t of tho Kotchfcan B orough’s o ip e c to d  w age an d  salary  total 
o v e r  th a t i>me.

Habile! lost. The Leask Lakes parcel is 5.000 acres of old growth timber, 
abundant water, low altitude takes, moderato rebel, and salt water shoreline. The 
state owned area supports a nch array of wifoute species including trumpeter swans, 
plus coho and sockeyt salmon, cutthroat trout, and Doty Varden char. ADFG predcts 
that Cape Fox timber harvest wiB reduce the deer poputauon in the h^h value Leask 
Lakes area by 60%. and other wildlife numbers similarly. These numbers wtB not 
support s^nificant hunwig and viewing demand.

Recreational lo ti. The US Forest Servce recently stated puWcty that if the 
Capo Fox land trad# *ran into problems.* the Foreil Servce would propose ta jjp fl a 
ttfim U flM l road dltt UMfc U fcn, m u  **°u*d ** *0* value lend and
enoourage Fie Forest Servce to build (and maintain) that road. This umoaded area 
apparently receives a surprising amount of use currently in a recent McOoweB Group 
survey. 20% of respondents sad they had been io the area •• a very h$h number. The 
l*« tc Lakes parcel 1  large end can ecoommodaie •  wide variety of rugh-quawy 
recrea.^**' «K#6 -  f*om temty p< rucking to hAmg to hunfang The Cepe Fox lands 
are of lower been hervty impacted by dearcutting. and would



not b o  a c c e ss ib le  to the  public until alter tim ber harvest and /o r road upgrading •• 
sh o u ld  th a t occur.

L o c a l o p p o s i t io n .  T here  is substan tial local opposition to this trade. At 
h e a rin g s  before tho K e'chikan B orough A ssem bly, 33  people testified against the trade 
an d  in favor of a s ta le  park. O nly 26 favored the trade. (The Assem bly then voted 6-1 
for tho  trad e .) The Planning a n d  Zoning C om m ission w as split, 3-3. The City Council 
only narrow ly favored the trade , 4-3. T hese vo tes all cam e b efore ihe Forest Service 
a n n o u n c e d  its w illingness to build a different road . In tho recen t McDowell G roup 
ran d o m  survey of K elchikanifes' opinions regard ing  ouldoor recreation. Ihe value m ost 
im p o rtan t to K elchikanifes w as  h ab ita t protection •• both in genera l and  with re sp ec t to 
lan d  tra d e s  in particular. Increasing  recreational activities on the road system  w as 
s e c o n d . This trade  would d estro y  both  habitat an d  recreational opportunity.

T h e  B e tte r  C h o ic e  -  L e a s k  L ak es  S ta te  P a rk . Ketchikan is a lm ost devoid 
of s ta te  park lands. an d  is genuinely  recreational destination-poor. For re a so n s  of size , 
lo ca tio n , recreational and  hab ita t v alue , ro a d -a c c e ss  achievability. an d  ow nership  
s ta tu s ,  a n  outstanding u se  of this s ta te  parcel would be  a s  a  park. A park would also  have 
spinoff econom ic benefits a s  an  attraction to independen t tourists. O utstanding native 
s to n e  fish traps and  petroglyphs ex ist on the site.

S u m m a ry . Tho sta te  h a s  avoided this trade  tor over 10 years, and with good 
re a s o n . It wilt give S i 5 million in s ta te  re so u rce s  to a private corporation, while 
c rea tin g  new  sta to  liabilities a n d  diminishing the value of rem aining s la te  re so u rces . It 
wilt d e s tro y  valuable habitat a n d  dim inish recrea tio n a l opportunity. M oreover, the 
local com m unity is split a s  to the  trad e’s desirability. The trade should be  re jected  an d  a 
s ta te  park  designation supported .

Briofing from T o n g ass  C onservation  Society 
P O  Box 3377 
K e tch ik an , A laska 99901 
2 2 5 - 5 8 2 7

Contact ponons: David Katz, TCS Staff 225-5827 
Marna Schwartz, Alaska Environmental Lobby 463-3366
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' * f~‘‘*~*~1 6ctî a»«r<>f PCtscc*u

1 ^ 1  Cxjj .1 o  *<■ rce*w  rt+ttt. .»•,*.«r 
I ■ * c »] fTi»fV»<D to-3
[ - .  .  -  | fOa trtto ivu *. 0 * c

-» »« M 4« *  *» • ■»« « M •





All road locations must be verified on the ground to determine final location and feasibility The 
routes shown would access an area approximately 285 acres in size of which 140 would be cut 
in the first entry. This would represent 4 million bcfft of timber harvested in the first entry. If timber 
is to cover road building costs, approximately 1.5 million bdft/mile is required, If this cannot be 
met then suplementary sources of funding will be needed.



L e a s h  L a k e s  r o a i
B y  1AN1B LAW LKY 

Daily News Staff Writer
If a p roposed  land  sw ap  betw een  the 

sta le  and  C ape Fox C orp. falls th rough, 
th e  U.S. Forest Service w ill p u rsu e  a 
road  p ro jec t to th e  Leask Lakes area if 
th e  co m m u n ity  desires it, accord ing  to a 
Forest S ervice official.

O n T u esd ay , D ave F letcher, tim ber 
m a n a g e m e n t  a s s i s t a n t  w i th  th e  
K etch ikan  R anger D istrict, said  the  fed­
era l agency  w ill p u rsu e  th e  road project 
if  the K etch ikan  G atew ay  Borough and 
the  C ity o f K etchikan d esire  it.

At th e  req u e st o f D ave Katz, staff 
person  fo r  the T ongass C onservation 
S o c ie ty ,  F le tc h e r  a d d r e s s e d  th e  
K etchikan C ity Council last w eek  to let 
c o u n d lm e m b e rs  kn o w  o f th e  re c re ­
ational o p p o rtu n ities  in  th e  area.

Katz sa id  h e  w an te d  the  council to  
k n o w  o f  the  rec rea tion  po ten tia l before 
reaffirm ing  its su p p o rt o f the land  sw ap.

*1 on ly  bring th is  out to show  you  that 
there is  an  o p p o rtu n ity  here shou ld  
there b e  som e p ro b lem  w ith  th e  land  
exchange,* F letcher sa id  at the m eeting.

A cc o rd in g  to  K e tc h ik a n  D is tr ic t  
R anger S teve Segovia, th e  pro ject is no t 
being p u rsu ed  n o w  because the  Forest 
Service w an ts  to  rem ain  neu tra l in  the 
land sw a p  decision.

T he p roposed  trade inc ludes Cape 
Fox's la n d  in  W hite  R iver, H arrie t H u n t 
Lake a n d  Talbot Lake in  exchange for 
sta te  la n d  in  the  Leask Lakes trac t.

A ccording to  A ndy Pekovicb, South­
east Regional M anager fo r the D ep a rt­
m ent o f  N atu ra l R esource 's  D ivision of 
Land, th e  s ta te  la w aiting  for a n  ap ­
praisal o n  the lands.

H e sa id  it is expected  som etim e this 
w eek.

In a n  article p rin ted  earlier in  the  
Daily N ew s. Katz report ed that h e  doesn 't 
believe i t  is th e  Forest Service 's resp o n ­
sibility  to  rem ain  n eu tra l.

In an in terv iew  T uesday , Kat: 
the land sw ap goes th rough , ar 
lent recreational area for K etchik 
dents will be lost.

He said the land sw an  call 
logging road to be bu ilt th a t a  
expanded to allow  re sid en ts  t 
Revillagigcdo Island.

H owever, he said, if a  ro ad  w 
into the Leask Lakes area , a con 
road could also be built th a t w ou
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7  o n ly  b r i n g  th is  

to  s h o w  y o u  t h a t  

t h e r e  is  a n  o p p o r t u ­

n i t y  h e re  s h o u l d  t h e r e  

b e  s o m e  p r o b l e m  

w i t h  t h e  l a n d  e x ­

c h a n g e .  '

—  D a v e  F l e t c h e r

the sam e thing.
'T h is  road accesses a n  excellent rec­

reational area and w e  d q n 't  n ee d  to  
d ea r  cu t the area to get th a t access. T his 
road provides u s w ith  all o f  th e  benefits 
of the land  sw ap  w ith o u t cl ear c u ttin g ,' 
he said.

T he bottom  Hne, Katz said, is th a t th e  
land sw ap will cost K etch ikan  th e  rec re ­
ational opportunities in  th e  L eask Lakes 
area because it will be u ndes irab le  a fte r

* *1
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lion board feet r  f tim ber available in the  
area w ould n o t cover the cost o f th e  
road .

T h e  road w ould  be betw een th ree  
m iles and five and a half miles in length. 
H e said  it takes about one and a naif 
m illion board feet of tim ber to build  one 
m ile o f road.

F letcher estim ated that 6.3 m illion 
bo ard  feet w ill be needed  to p ay  for th e  
road  into th e  Leask Lakes area.

T h is  m e a n s  ad d itio n a l fu n d in g , 
F letcher said .

•The tim b er w o n 't pay for all o f the 
road,* he said.

F letcher sa id  it w ould take betw een  
tw o and th ree  years to get a road  into the 
area.

Katz said h e  is pursu ing  the project 
because he hopes itw ill eventually m ean  
additional road  ed recreation for toe P in t
a t v .

'T h is  road  is very  easy and attainable 
for roaded recreation  for Ketchikan,* b e  
said . 4

n g g m g .
It b  Katz1'  hopes to  In fo rm  th e  pub lic
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Alaska Environm ental Lobby, Inc.
^  P .O . Box 22151  Juneau , A laska 9 9 8 0 2  907*463>3366

February 28, 1992

Representative Cliff Davidson 
P. 0. Box V 
Juneau, Alaska 99801

Dear Representative Davidson,

'Hie Alaska Environmental Lobby would like to alert you to a pending land exchange between the 
State of Alaska and the Cape Fox Corporation (CFC) which would result in the loss of valuable 
timber, wildlife habitat and recreational resources to the people of Alaska. The proposed exchange 
is described in a Report on Proposed Land Exchange recently released by the Department of 
Natural Resources.

DNR proposes to exchange 2400 acres of old growth forest for 4300 acres of CFC land which has 
been extensively clearcut. Both properties arc north of Ketchikan. CFC will clcarcut 1500 acres of 
the land it receives from the state. DNR maintains that the Ketchikan residents would benefit from 
recreational access to the area provided by upgraded logging roads.

The Cape Fox Corporation has been proposing this land exchange since 1977. Until this past 
year, DNR has rejected the proposal as not being in the public interest. Nothing has changed; the 
public still looses by this trade.

The Alaska Environmental Lobby opposes this land exchange on the following grounds:

1) It is not in the public interest to exchange land with high quality, high value old growth forest 
for land that has been clear cut. Any gain in recreational values by the greater access provided by 
upgraded logging roads is more than offset by the diminished recreational values caused by 
clearcuts and by the destruction of wildlife habitat.

2) DNR's evaluation of this exchange is seriously flawed. for example:

* DNR has accepted an appraisal which assumes that the "highest and 
best use" of the land is to log the timber, there has been no 
consideration of park, habitat, or other non-cconomic values.

* 39% of the state lands were appraised at only 10% of fair market 
value.

* The State of Alaska is paying CFC to upgrade the logging roads, by
subtracting the cost of the upgrade from the value of the state lands.

* DNR has relied on a deer study done by Cape Fox and slighted a 
projection by the Alaska Department of Fish and Game that there 
will be a 68% decline in the deer population as a result of logging 
the state land.

t i t u x i M t t u a  ini i s \w i u <i s i  • ».»*».« r m r i u  v i u t i i t i  • »i*«» <• <sjn<« i.><
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'Hie value of the state land was reduced by questionable accounting 
procedures; for example, all state timber was discounted 12% over 
a two year period, while only some of the CFC timber was 
discounted and then for a period less than a year.

3) This exchange will set a precedent for future private/state land trades and must be considered 
carefully. However the Department of Natural Resouces is pursuing possibly illegal practices to 
force the public and the legislature into making a rapid decision on this issue. Alaska statute 
requires that a comprehensible explanation of the appraisal process be provided to the public thirty 
days before any public hearings. The current appraisal has been rejected as incomprehensible to 
the public by DNR itself, yet public hearings are scheduled for early March.

4) Finally, Alaska's timber resources must be managed as a renewable resource. If private 
corporations arc able to exchange lands that can no longer provide revenue, for valuable state land, 
then no corporation will have the incentive to manage their resources for the long term. Alaska's 
corporations must be encouraged to follow prudent business practices.

AFL would like to reiterate that careful consideration must be made of the precedents that will be 
established if  this exchange proceeds. These precedents include the assumptions under which state 
land is appraised; the type of goods or services the state receives in compensation; who and how 
the public interest is determined and the public process used to facilitate such exchanges.

Volunteer Lobbyist
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K E T C H IK A N

G A T E W A Y
B O R O U G H

O F F I C E  O F  T H E  M A Y O R

Ralpli M. Bartliol omewlomew
344 Front Street

M arch  9, 1992

KctcKilcan, AK 99901-6494  
Phone 228-6605 Fax 225-7282

T he H o n o ra b le  ClifT D avidson 
H ouse o f  R e p re se n ta tiv es  
P.O. Box V 
Ju n e a u , AK 519801

T11E LAND T R A D E  B ETW EEN  T H E  STA TE O F  ALASKA AND C A PE FO X  C O R P O R A T IO N  

D ear R e p re se n ta tiv e  D uvidson:

You will so o n  review  leg isla tion  p ro p o sin g  a  land  tra d e  betw een  th e  S ta te  o f  A laska an d  th e  C ape  Fox C o rp o ra tio n  
(S axm an  V illage C o rp o ra tio n ) w hich  m u s t be adopted  d u r in g  th is  se ss io n  o f th e  L eg is la tu re .

T he K e tc h ik a n  G atew ay B orough  A ssem bly su p p o rts  th is  ex c h an g e  (re so lu tio n  enc losed) a n d  recen tly  endo rsed  
th is  le t te r  a n d  my tes tim o n y  a t a n y  fu tu re  h ea rin g s.

T he S ta te  D e p a rtm e n t o f N a tu ra l R e so u rce s  h as  com pletes its  review  an d  d o cu m en ta tio n  su p p o r tin g  th e  E xchange 
A greem ent a n d  is now  In th e  pub lic  com m en t p h ase  of th e  p ro cess . C o m m iss io n er H aro ld  H einze unequivocally  
p rom otes  th e  lan d  tra d e  a s  a  no-cost, w in-w in se ttlem en t w h ich  w ill benefit n o t on ly  th e  people o f  S o u th e a s t bu t 
also  th e  p eop le  o f  th e  e n t ire  S ta le  o f  A laska.

C ape Fox C o rp o ra tio n  ow ns th e  tim b e r  a n d  th e  land  in th e  W h ite  R iver, H a rrie t H u n t Lake, a n d  T a lb o t Lake 
a re a s  im m ed ia te ly  a d ja c e n t to  K etch ikan . T h e  C o rp o ra tio n  is w illing  to  p a s s  title  to  the  S ta te  w ith o u t cu ttin g  the  
m u lti-m illion  b o ard  feet o f  t im b e r  in  th e  valley  an d  su rro u n d in g  a re a s , "Hie r iv e r  is p re se n tly  followed on  on e  side 
by a  tim b e r  ro a d  th a t  w ill be u p g rad ed  fo r  pub lic  use by C ape  Fox C o rp o ra tio n  a s  a  co n d itio n  o f  th e  Land 
E xchange A greem en t.

As a  re s u lt  o f  th e  lan d  exchange , th e  p u b lic  will in h e rit th r e e  p rim e  a re a s  w ith  fu tu re  u n lim ite d  ava ilab ility  fo r 
rec re a tio n  w ith  ru ad ed  access. C ape  Fox C o rp o ra tio n  h as  co m m itted  to  a  logging p lan  in  th e  L eask  I>ake parcel 
w hich m in im izes e n v iro n m en ta l im p ac ts  a n d  p reserves th e  view c o rr id o rs  from  a d ja c e n t lak es an d  ro ad s . T he 
com m unity  g a in s  a il o f  th is  p lu s  th e  econom ic benefits from  th e  tim b e r  co n tra c ts , ro ad  b u ild in g  c o n tra c ts , and  
fu tu re  v is i to r  a ttra c tio n  a n d  s ite  u s e  by th e  public.

T h a n k  you fo r  y o u r  co n s id e ra tio n , su p p o r t a n d  assis tan ce  in  m oving  th is  im p o r ta n t p ro p o sa l d u r in g  th is  legislative 
session . It w ill be a  m odel fo r  th e  re s t o f  th e  S ta te .

S incerely ,

R alph  M. B artho lom ew  
M ayor

ALivuv//fu«t9MJ« A JJn tst: 01 f  b td m a n  K t t d l A K  
P L m *  225-2121  .*• 22SJO O I  / w  2 2 5 4 7 2 7
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K K T C I I I K A N  G A T E W A Y  B O R O U G H  
RESOLUTION NO. 95 4

A RESOLUTION OP THE ASSEMBLY OP TTIE KETCHIKAN 
GATEWAY BOROUGH, ALASKA, SUPPORTING THE 
CONCEPT OP A LAND EXCHANGE OP CAPE POX 
CORPORATION PROPERTIES IN  THE LAKE HARRIET 
HUNT AND WHITE R IV ER  AREAS POR STATE OP ALASKA 
PROPERTIES IN  THE LEASK LAKES AREA, 
RKVILLAGIGEDO ISLAND, ALASKA; AND ESTABLISHING 
AN KPPECTIVE DATE.

R E C I T A L S

A . Tho Capo  P ox  C o r p o r a t i o n  owns p r o p e r t i o s  i n  t h e  W h ite  R i v e r  
d r a i n a g e  a n d  a t  L a k o  H a r r i e t  H u n t ,^ im d  t h e  S t a t e  o f  A la s k a  owns a  
l a r g o ,  c o n t i g u o u s  t r a c t  o f  5 , 1 4 0  a c r e s  i n  t h e  a r e a  known a s  L e a s k  
L a k e s .
B .  The Capo  F ox  C o r p o r a t i o n  haB p r o p o s e d  a l a n d  e xch ang o  b e tw e e n  
t h e  C o r p o r a t i o n  and  t h e  S t a t e  o f  A l a s k a .  T h i s  e x c h ang e  i n v o l v e s  
t h e  s e l e c t i o n  o f  some 2 , 4 5 0  a c r e s  o f  S t a t e  l a n d  i n  t h o  L e a s k  L a k e s  
a r e a  i n  e x c h a n g e  f o r  2 , 9 4 1  a c r e s  w i t h i n  t h e  W h i t e  R i v e r  and  L a k e  
H a r r i e t  H un t  a r e a s .
C .  A c om m un ity  s u r v e y  was c o n d u c t e d  i n  t h o  sum r .e r  o f  1 9 9 0  b y  a  
J u n e a u  c o n s u l t i n g  f i r m  t h a t  i d e n t i f i e d  a  s t r o n g  n e ed  f o r  a d d i t i o n a l  
o u t d o o r  r e c r e a t i o n a l  o p p o r t u n i t i e s  f o r  t h o  r e s i d e n t s  o f  K e t c h i k a n .  
T h i s  s u r v e y  a l s o  d e t e r m i n e d  t h a t  s u c h  r e c r e a t i o n  was d e s i r e d  a l o n g  
t h e  r o a d  s y s t e m  a nd  t h a t  t h o  p r e s e r v a t i o n  o f  s p o r t  f i s h o r i e s  a n d  
m a i n t e n a n c e  o f  w i l d l i f e  w e r e  im p o r t a n t  c o n s i d e r a t i o n s  i n  a n y  
p r o v i s i o n  o f  a d d i t i o n a l  o u t d o o r  r e c r e a t i o n a l  o p p o r t u n i t i e s .  T h e  
s u r v e y  a l s o  f o u n d  s i g n i f i c a n t  c om m un i ty  s u p p o r t  f o r  r e c r e a t i o n a l  
o p p o r t u n i t i e s  i n  a r e a s  w h o r e  t im b e r  c l e a r - c u t t i n g  was v i s i b l e  f r o m  
t h e  r o a d  s y s t e m .
D . A c om m un ity  w o r k s h o p  c o n d u c t e d  i n  N ov em be r ,  1 9 9 0 ,  o n  t h o  
c r e a t i o n  o f  a  L e a s k  L a k e s  S t a t e  P a r k  o r  W h i t e  R i v e r / L e a s k  L a k e s  
L and  e x c h a n g o  r e c o n f i r m e d  t h o  im p o r t a n c e  o f  h a b i t a t  p r o t e c t i o n  a n d  
t h e  n e ed  f o r  a d d i t i o n a l  r e c r e a t i o n a l  o p p o r t u n i t i e s  o n  t h e  r o a d e d  
s y s t e m .  T h i s  w o r k s h o p  a l s o  e s t a b l i s h e d  t h e  im p o r t a n c e  o f  t h o  
p r o v i s i o n  o f  a u t i l i t y / t r a n s p o r t a t i o n  c o r r i d o r  d o s i g n e d  t o  p r o v i d e  
i n t r a - i s l a n d  and  i n t e r - i s l a n d  a c c e s s i b i l i t y .
e '. R o s e a r c h  p e r f o rm e d  b y  t h e  K o t c h i k a n  C a tcw ay  B o ro u g h  O o p a r tm o n t  
o f  P l a n n i n g  and  C om m un ity  D e v e lo p m e n t  e v a l u a t e d  a  s e r i e s  o f  
a l t o r n a t i v o  ways t h a t  t h o  L o a a k  t . a k o a /W h l t o  R i v c r / L a k o  H a r r i o t  H u n t  
a r e a s  c o u l d  bo d e v e l o p e d  a n d  m anaged , a n d  i d e n t i f i e d  s i g n i f i c a n t  
a d d i t i o n a l  o u t d o o r  r e c r e a t i o n  a n d  h a b i t a t  v a l u e s  i n  t h o  L e a s k  
L e k o s ,  w h i t e  R i v e r ,  a n d  L a k o  H a r r i e t  H un t  a r e a s .
F .  P u b l i c  h e a r i n g s  w o r e  h e l d  b e f o r a  t h e  P l a n n i n g  C om m is s io n  a n d  
B o r o u g h  A s s em b ly  a d d r e s s i n g  t h o  v a l u u s  and  i s s u e s  a s s o c i a t e d  w i t h  
t h o  c r e a t i o n  o f  L e a s k  L a k e s  S t a t e  P a r k  o r  a  L e a s k  L a k c s /W h i t u  
R i v o r / L a k o  H a r r i o t  H u n t  l a n d  e x c h a n g e ,  and  o v i d c n c o d  p u b l i c  
i n t e r e s t  m  and s u p p o r t  f o r  a p r o p o s e d  l a n d  o x c h a n g o .
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RESOLUTION NO. 954 Paqo 2

G. A p r o p o s e d  l a n d  o x c h a n q o  I n v o l v i n g  t h o  L a k o  H a r r i o t  H un t  a n d  
W h i t o  R l v o r  a r o a a  o f  t h o  Capo  F ox  C o r p o r a t i o n  f o r  s o l e c t o d  S t a t o  o f  
A l a s k a  p r o p o r t i o a  i n  t h o  L o a a k  L a k o s  a r o a  s h o u l d  p r o v i d o  g r o a t l y  
a u gm on to d  o u t d o o r  r o c r o a t i o n  o p p o r t u n i t i o a  a c c o o a i b l o  b y  v o h i c l o ,  
p r o t o c t  im p o r t a n t  h a b i t a t  v a l u o a  i n  t h o  W h i t o  R i v e r  and  L a k o  
H a r r i e t  H un t  a r o a o ,  a n d  a l l o w  f o r  t h o  o v e n t u a l  p r o v i s i o n  o f  a n  
i n t o r - l s l a n d  o r  i n t r a - i s l a n d  r o a d / u t i l i t y  c o r r i d o r ( s ) .

NON, THE REPORE, I T  I S  RESOLVED BY THE ASSEMBLY OP THE 
KETCHIKAN GATEWAY BOROUGH, ALASKA, aa f o l l o w s :

g o c £ i a n _ l«  S u p p o r t  o f  P r o p o s e d  Land  E x c h a n g e . Tho K o t c h i k a n  
G a tew a y  B o r o u g h  a p p r o v e s ,  i n  c o n c o p t ,  t h o  p r o p o s e d  l a n d  e x c h a n g o  
b e tw e e n  t h o  Capo. P o x  C o r p o r a t i o n  a n d  t h o  S t a t e  o f  A l a s k a  i n v o l v i n g  
t h e  C o r p o r a t i o n ' s  p r o p e r t i e s  i n  t h e  W h i t e  R i v e r  and L a ke  H a r r i o t  
H u n t  a r a a s  ( a p p r o x i m a t e l y  2 , 9 4 1  a c r e s )  a n d  t h e  S t a t o ' s  p r o p e r t i o s  
( 2 , 4 5 0  a c r e s )  i n  t h e  L e a s k  L a k e s  a r e a ,  g e n e r a l l y  a s  d e p i c t e d  o n  Map 
1 ,  a t t a c h e d .

S e c t i o n  2 t  S u p p o r t  o f  ’ E n v i r o n m e n t a l / T im b e r *  A l t e r n a t i v e . 
T h e  K e t c h i k a n  G a tew a y  B o r o u g h  A s s em b ly  a p p r o v e s  a  v a r i a n t  o f  t h o  
l a n d  e x c h a n g o  p r o p o s a l  d e s c r i b e d  a s  t h e  ' E n v i r o n m e n t / T im b e r  
A l t e r n a t i v e ' '  i n  t h o  ‘ R e p o r t  o n  P r o p o s e d  Land  E x c h a n g o / L e a s k  L a k e s  
S t a t o  P a r k * ,  d a t o d  N ov em b e r  1 ,  1 9 9 0 ,  p r e p a r e d  and r e t a i n e d  f o r  
p u b l i c  r e v i o w  b y  t h e  B o r o u g h  D e p a r tm e n t  o f  P l a n n i n g  and  Com mun ity  
D e v e l o p m e n t .  T h i s  a l t e r n a t i v e  i 3  i n t e n d e d  t o  p r o v i d o  a n  a d d i t i o n a l  
l e v e l  o f  h a b i t a t  p r o t e c t i o n  o v e r  t h e  *Cape  F o x  P r o p o s a l * ,  a l s o  
d e s c r i b e d -  i n  t h a t  r e p o r t ,  w h i l e  r o t a t i n g  s i g n i f i c a n t  r e c r o a t i o n a l  
a n d  v i s u a l  a t t r i b u t e s  i d e n t i f i e d  i n  t h e  D e p a r tm e n t  o f  P l a n n i n g  a n d  
C om m un ity  D e v e lo p m e n t  maps o n  R e c r e a t i o n a l  O p p o r t u n i t y  S p e c t rum  a n d  
V i s u a l  Q u a l i t y  O b j e c t i v e s .

S e c t i o n  3 : S p e c i f i c  Co n d i t i o n s  o f  A p p r o v a l .  I n  o r d o r  t o
p r o v i d o  p r o p e r  m anagem en t  o f  t h o  W h i t e  R i v e r - L e a a k  L a k e s  a r o a ,  t o  
e n s u r e  a d e q u a t e  u t i l i t y  a n d  t r a n s p o r t a t i o n  a c c e s s ,  t o  p r o v i d e  
op t im um  l e v e l s  o f  o u t d o o r  r e c r o a t i o n a l  o p p o r t u n i t i e s ,  a nd  b o t h  
h a b i t a t  a n d  n a t u r a l  r e s o u r c e  p r o t e c t i o n ,  t h o  f o l l o w i n g  c o n d i t i o n s  
o f  a p p r o v a l ,  a f f e c t i n g  t h e  ‘ E n v i r o n m e n t / T im b e r *  A l t e r n a t i v e ,  a r e  
rec om m ended  i n  a n y  s u b s e q u e n t  l a n d  e x c h a n g e  e n t e r e d  i n t o  b y  t h e  
S t a t e  o f  A l a s k a  a n d  Cape  F o x  C o r p o r a t i o n ,  a n d  i n  a n y  a c t i o n s  
r e q u i r o d  o f  o r  i n v o l v i n g  t h e  K e t c h i k a n  G a tew a y  B o r o u g h :

a .  T he  W h i t e  R i v e r  L a n d  E xch ang e  a r e a  i n c l u d e  t h e  e x i s t i n g  
C ap e  F o x  C o r p o r a t i o n  l o g g i n g  r o a d ,  and t h e  u p g r a d i n g  o f  t h i s  r o a d  
t o  p r o v i d o  f o r  s a f e  p u b l i c  a c c o s a  b o  i n c l u d e d  i n  t h o  e v a l u a t i o n  o f  
t h e  p r o p o s e d  e x c h a n g e .

b .  A p u b l i c  a c c e s s  c a s e m e n t  be  p r o v i d e d  by  t h e  Capo  F o x  
C o r p o r a t i o n  w i t h i n  a n d  t h r o u g h  p r i v a t e  c o r p o r a t i o n  l a n d s  i n v o l v i n g  
a c c e s s  b e tw e en  L o a a k  L a k e s  a n d  W h i t o  R i v e r .

c .  Tho  m a i n l i n e  s e c t i o n  o f  now l o g g i n g  r o a d s  b o tw e en  t h e  
e x i s t i n g  t e rm in u s  o f  t h o  s p u r  r o a d  w i t h i n  t h o  W h i t o  R i v o r  a r e a  a n d  
t h o  p r o b a b l o  t e r m i n u s  a t  o r  g o n o r a l l y  n e a r  t h o  ‘ p o n d s *  s o u t h e a s t  
o f  L e a s k  L a k e s  bo  d e s i g n e d  t o  p r o v i d e  h o r i z o n t a l  c o n t r o l  s u f f i c i e n t  
t g  m oo t  U n i t e d  S t a t e s  F o r e s t  S e r v i c e  s t a n d a r d s  f o r  a p u b l i c  a c c e s s  
r b a d ,  t h a t  t h o  r o a d  h a v o  a  w i d t h  o f  a t  l e a s t  1 6 ' ,  and t h a t  i t  
u t i l i z e  a d e s i g n  s p e e d  o f  a t  l e a s t  25  m i l e s  p e r  h o u r .

d .  T he  d e v e l o p m e n t  o f  a  r o a d / u t i l i t y  c o r r i d o r ) s )  f o r  i n t e r -  
i s l a n d  o r  i n t r a - i s l a n d  a c c o s s  bo  e x p l i c i t l y  r e c o g n i z e d  w i t h i n  t h o  
W h i t e  R i v o r  and L e a s k  L a k e s  a r e a  a s  b e i n g  n e c e s s a r y  and  d o s i r a b l e ,  
a n d  t h a t  s u f f i c i e n t  r i g h t - o f - w a y  b o  r e s e r v e d  f o r  e v e n t u a l  
c o n s t r u c t i o n .

o .  A c o n s e r v a t i o n  e a s e m e n t  bo  a g r e e d  t o  by t h e  Cape  F o x  
C o r p o r a t i o n  on i l l  l a n d  t r a n s f e r r e d  t o  t h o  C o r p o r a t i o n  f r o m  t h o  
S t a t o  t h a t  i s  n o t  - to  b o  l o g g e d ,  e n s u r i n g  t h a t  t h o s e  l a n d s  a r o  n o t
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l o g g e d .
( •  Any p o r c i o n  o f  t h o  m a in  l i n n  l o g g i n g  r o a d  c r o s s i n g  C ap o  F ox  

C o r p o r a t i o n  p r o p o r t y  w i t h i n  t h o  L o a s k  L a k o s  a r o a  h a v e  a p u b l i c  
a c c e s s  e a s e m e n t ,  a n d  p o d o s t r i a n  p u b l i c  a c c e s s  o a a om on ta  bo p r o v i d e d  
( o r  a i l  ‘ p u t - t o - b e d *  a p u r  l o q q i n q  r o a d s  c h a t  p r o v i d e  a c c o a s  t o  t h o  
r o o a i n i n q  s t a t o  l a n d a  o f  s i g n i f i c a n t  a i z o  w i t h i n  L e a s k  L a k e s  o r  
w h o ro  r o c r o a t i o n a l  u a o  i a  e x p e c t e d  t o  o c c u r .

q .  A l o g g i n g  m anagemen t p l a n  bo d o v o l o p o d  b y  t h o  C ap o  F ox  
C o r p o r a t i o n  p r i o r  t o  a n y  l o g g i n g  o f  t h o  L u a s k  L a k e s  a r e a ,  and  t h i a  
p l a n  bo r o v i o w o d  b y . . t h o  K e t c h i k a n  C a tcw ay  B o ro u q n  P l a n n i n g  
D e p a r tm e n t  p r i o r  t o  t h o  commencement o f  l o g g i n g  b y  t h o  C o r p o r a t i o n .  
T ho  p u r p o s e  o f  t h i a  r o v l e w  w i l l  bo  t o  e n a u r o  c o n f o rm a n c e  w i t h  t h o  
c o n d i t i o n s  o f  a p p r o v a l  s t a t o d  i n  t h i a  R e s o l u t i o n !  and  t o  e n a u r o  
t h a t  p r o p o s e d  t im b e r  h a r v e s t  a r e a a  g e n e r a l l y  c o n f o rm  t o  t h o  i n t o n t  
o f  t h e  * E n v i r o n m o n t a l / L o g g i n g  A l t e r n a t i v e * .

h .  The c l o a r - c u t  a r o a  w i t h i n  t h o  W h i t o  R i v e r  a r e a ,  c o n s i s t i n g  
o f  7 2 5  a c r o s  l o c a t e d  _ w o s t  o f  t h e  c u r r e n t  l o g g i n g  r o a d ,  b o  
c o n s i d e r e d  f o r  i n c l u s i o n ' i n  t h o  S t a t o - C o r p o r a t i o n  l a n d  a p p r a i s a l  i n  
o r d e r  t o  d e t e rm i n e  t h o  v a l u o / w o r t h  o f  i n c l u d i n g  t h i a  a r o a  w i t h i n  
t h e  p r o p o s e d  a r e a  o f  l a n d  e x c h a n g o  b o tw e en  t h e  S t a t e  and t h o  Capo  
F o x  C o r p o r a t i o n .

1 .  A m a s t e r  d e v e l o p m e n t  p l a n  w i l l  bo  p r e p a r e d  b y  t h e  
K e t c h i k a n  C a tew ay  B o r o u g h  f o r  t h o  p r o p e r t i e s  a f f e c t e d  b y  t h o  
p r o p o a o d  l a n d  e x c h a n g e  i n  o r d e r  t a  n r o p e r l y  a s s e s s  n o a r - r a n q e  and  
l o n g - r a n g e  p l a n n i n g  o b j e c t i v e s  a nd  c o n s e q u e n c e s . T h i s  p l a n  w i l l  
g u i d e  t h o  u s e  and  t h o  m anagemen t o f  p r o p e r t i e s  i n v o l v e d  i n  t h o  L and  
E xch ang o  and t h o  r e m a i n i n g  S t a t o  p r o p e r t i e s  i n  t h e  L o a s k  L a k o s  
a r e a .

j l "  S t a t o  l a n d " w i t h i n  t h o  ‘ L e a s k  L a k e s  A r o a *  n o t  a f f e c t e d  b y  
t h e  l a n d  e x c h a n g e  b e tw e e n  t h e  S t a t o  and  t h e  Cape  F ox  C o r p o r a t i o n  bo  
r o t a i n e d  u n d o r  s t a t e  o w n e r s h i p  and  m anagem en t , a nd  be c l a s s i f i e d  a s  
' p u b l i c  u s e *  l a n d s  s u b j e c t  t o  t h o  t o n a s  and  c o n d i t i o n s  o f  a n  
a p p r o v e d  m a s t o r  d e v e l o p m e n t  p l a n .

S e c t i o n  4 i E f f e c t i v e  D a t e . T h i s  r e s o l u t i o n  i s  o f f c c t i v e  u p on  
a d o p t i o n .

BOROUGH .MAYOR
ATTESTI

BOROUOK CLERX
ty

A p p ro v e d  a s  t o  f o rm s

INTERIM BOROUGH ATTORNEY
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Post Office Box 9 6 4  
Haines. Alaska 9 9 8 2 7

L y n n  C a n a l  C o n s e r v a t i o n ,  I n c .

RECEIVEO rtAit. .

March 2 0 . 1 9 9 2

Representative Cliff Davidson 
P. 0 . Box V 
Juneau. Alaska 9 9 8 0 1

Dear Representative Davidson.

Lynn Canal Conservation opposes the pending land exchange between the State of Alaska and the 
Cape Fox Corporation which would result in the loss of valuable umber, wildlife habitat and 
recreational resources to the people of Alaska.

DNR proposes to exchange 2 4 0 0  acres of old growth forest near Leask Lakes for 4 3 0 0  acres of 
extensively clearcut land owed by Cape Fox in the White River area. Both properties arc north of 
Ketchikan. Cape Fox would clearcut 1 4 4 3  acres of the land it receives from the state DNR 
maintains that the Ketchikan residents would benefit from recreational access to the area provided 
by upgraded logging roads.

Lynn Canal Conservation believes this trade would be bad public policy.

1) Cape Fox and other private corporations must not be rewarded for non-sustainable resource 
mangement by being able to trade land that no longer produces revenue for valuable state land. 
Access to state lands will encourage short term, non-sustatnable management Alaska's timber 
resources must be managed as a renewable resource.

2 ) The public process is being slighted Alaska Statute requires that a desenpoon of the 
appraisal process that is comprehensible to the public be made available poor to any puNtc hcarug 
Such a description is not available. >ei public hearings were held in mid-March. We believe that 
any transfer of public lands must be carefully considered by the public This trade must not be 
railroaded past the people of Alaska.

3 ) DNR is circumventing state procurement laws, by contracting with Cane Fox to upgrade 
logging roads without soliciting competitive bids. The appraised value of the Leask Lakes 
property was reduced by 2 . 3  million dollars to compensate Cape Fox for the cost of upgrading the 
roads to recreational quality.

4 ) The stale lands were appraised under the assumption that the “highest and best use of the 
land is to log the umber." (Quoted from DNR s Report on Proposed I and Exchange) The public 
interest can not always be defined as that which produces the greatest economic return lxtter 
values or non-economic uses, such as parkland or wildlife habitat, muu also be considered The 
public must determine the highest and best use of the land\ not DNR or DNR % appraiser

3 ) There are already plenty of unlogged rrcrrauonaJ areas accesuNc in the Ketchikan area
The logged White Riser area is not needed for additional recreation

©
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Ac the March 9th, 1992 setting* the Ketchikan Area State Parka 
Adviicry Board patt ed the following retolution:

The Ketchikan Ar ea State Parka Advitory Beard reconresnda that 
after the atate of  Alaaka sakea a eeciaion on the propoaed Cape rox 
Corporation Land Exchange all lar.da retained by the atate should he 
designated by legislative action to be protected for recreational 
purposes only.

Millias ftoteckl

v V \ f *  (io ^ P s ---------

Advisory Board Chair

Xt  •



*0 R e p re se n ta t iv e  C l i f f  Davidson date A p r i l  16, 1992

SU&KCT. hb -  578 -  Cape Fox 
Trade B i l l

Hi C l i f f :

Z would l i k e  t o  encourage you t o  q u ic k ly  »o*e HD-578 th rough  your 
c o a n i tc e e .  I have been to ld  t h a t  aoae House a e n b e rs  a r e  h o ld in g  
t h i s  P i l l  h o s ta g e  f o r  Kaohesak. Z would n o t  l i k e  to  be p u t in  a 
p o s i t i o n  o f  h in d e r in g  th e  e f f o r t s  o f  a fe l lo w  n a t iv e  c o r p o r a t io n  
(Cape Fox) fo r  our b e n e f i t .  T h is  say  be p o l i t i c a l l y  n a iv e  b u t  I 
would hope each b i l l  cou ld  s ta n d  on i t s  own. Your c o o p e ra t io n  i s  
a p p r e c ia t e d .  Thank you.



A p r i l  U .  1992

received ; ; ;

R ep r e s e n t a t i v e  C l i f f  Davidson 
C h a i r ,  Houso Roaourco Committee

Dear R e p r e s e n t a t i v e  HacLcan:
We at A la ska  T r a v e l  Adven tu re s ,  I n c .  would l i k e  to  r e g i s t e r  
ou r  suppo r t  f o r  the proposed land exchange between the S ta t e  
and the Cape Fox C o rp o r a t i o n .
Through agreements w i th  Cape Fox C o r p o r a t i o n ,  A la ska  T ra v e l  
Adven tu res ,  I n c .  has o p o ro te d  a canoe t o u r  a t  H a r r i e t  Hunt 
Lake d u r in g  the pas t f i v e  y e a r s .  In  1991 we s e r v i c e d  
r o u g h ly  1 0 , 0 0 0  A la ska  V i s i t o r s .  We f i r m l y  b e l i e v e  the 
s e c lu d ed ,  s c en ic  l o c a t i o n  a f f o r d o d  us by H a r r i e t  Hunt Lake 
i s  a l a r g e  re a son  f o r  tho success  o f  ou r  p rogram . Thero a re  
v e r y  few a r e a s  th a t  p ro v id o  a c c e s s i b i l i t y  and a t t r a c t i v e n e s s  
o f  H a r r i e t  Hunt Lake. Passenge rs  t a k ing  the t o u r  r a t e  i t  
v e r y  h igh and a r c  p le a s ed  w i th  t h i s  s i t e .
The l a k e  i s  no t  o n l y  an e x c e l l e n t  spo t  f o r  t o u r s  such as 
o u r s ,  but i s  a l s o  a n a t u r a l  sp o t  f o r  a c c e s s i b l e  r e c r e a t i o n  
use .  Aside f rom  b o a t i n g ,  the a r e a  o f f e r s  t r o u t  f i s h i n g ,  a 
l a r g e  p o p u la t i o n  o f  d e e r ,  and e x c e l l e n t  a r e a s  f o r  h i k i n g .
I t  has been a p o p u la r  l o c a l  r e c r e a t i o n  l o c a t i o n  f o r  many 
y e a r s .
We b e l i e v e  th a t  the H a r r i e t  Hunt p o r t i o n  o f  the p roposed 
exchange i s  an a s s e t  tho  S t a t e  would be v e ry  f o r t u n a t e  to  
o b t a i n  and A la ska  r e c r e a t i o n  u s o r s  would be w e l l  c e r v e d .  We 
u rge  you t o  p roceed w i th  t h i s  exchange.

S i n c e r e l y ,

Robe r t  H. D in d in g e r  
P r e s id e n t

cc: House Resource Committee

I f l l a s k R
TRAVEL ADVENTURES
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4 /2 1 / 9 2  For immediate release 
Contact: Dave Katz, 4 6 3 - 3 3 6 6  or 5 8 6 - 1 8 4 1

Mama Schwartz at Alaska Environmental Lobby, 4 6 3 - 3 3 6 6

Environmentalists go to court to stop trccs-for-stumps trade

Tongass Conservation Society today filed an appeal in Juneau Superior Court to overturn 
an April 6 , 1 9 9 2  decision of the Alaska Department of Natural Resources trading old 
growth forest for clearcut land near Ketchikan. TCS is an environmental public interest 
group located in Ketchikan.

DNR's decision would give Cape Fox Corporation 2 , 3 3 5  acres of pristine, old growth 
forest owned by the state in the Leask takes area, north of Ketchikan. In return, the state 
would get 4 , 3 3 6  acres of nearby clearcut and lower value land owned by the native 
corporation. Over 1 , 0 0 0  acres of the Cape Fox lands have been clearcut.

The heart of the Cape Fox lands, the White River Valley, has been heavily Jogged by the 
corporation, and is now dominated by a massive, 2 -1 / 2  mile-long clearcut. Under DNR’s 
decision, the state would inherit the White River, and Cape Fox would heavily log the 
now-pristine Leask Lakes lands, clearcutting over 1 , 3 0 0  acres of the best timber. DNR’s 
staled rationale for proceeding with the trade that Ketchikan residents can recreate on the 
logging roads Cape Fox leaves behind.

"This trade of the public’s forest for private clearculs is nothing less than a ripoff of 
Alaska's lands,” said TCS spokesperson Dave Katz. "DNR is setting the banquet table for 
every private corporation hungry to load up on prime state resources. What's really 
frightening is DNR Commissioner Hcinze’s Senate Resources testimony that he wants to 
make trades like this his menu for the future. It's cut-and-run forest devastation at its 
worst."

He continued, ’Not only are we accepting 1 , 0 0 0  acres of Cape Fox dearcuts, at the same 
time we're actually giving them 1 , 0 0 0  acres of our own lands for just P 2  an acre.
Thai's worse than a bad deal. It's a travesty.”

According to Katz, more than half of those testifying at public hearings in Ketchikan 
opposed the trade. There is no consensus of support for this trade in Ketchikan,” he said.

*Now DNR is trying to muscle this trade through the legislature this session, before anyone 
catches on to what a bad deal it really is. The agency was supposed to have a final 
appraisal over two months ago. They've been through two review appraisers, and they still 
don't have a final appraisal on these lands.

-MORE-

P O  Box 3377 • Ketchikan. AK 99901 • 907-225-5TCS



"This trees-for*slumps deal is a scam, and DNR is violating the state’s land trade law."

TCS is represented in its appeal by the Sierra Club Legal Defense Fund. According to 
SCLDF attorney Tom Waldo, the appeal alleges numerous procedural and substantive 
problems.
"In trying to gain legislative approval for the trade this session," he said, "DNR cut 
procedural comers and violated public safeguards. DNR has given little more than a 
cursory analysis to the environmental and economic impacts of the trade. The public has 
yet to see a final, complete appraisal.

"The appeal alleges that the timber cruise on which the appraisal rests was marred by a 
conflict of interest, in that the company cruising the timber was also Cape Fox’s long-time 
timber buyer."

The final exchange agreement cal'j for Cape Fox to upgrade its logging roads to public 
access standards. This $ 2  million-plus project was identified by DNR, which will trade 
state timber to pay for it - bypassing normal stale capital budgeting and procurement 
procedures. The cost of the road project was used to balance the books on the trade, by 
subtracting the cost of the road upgrade from the higher value of the state’s lands.

According to Waldo, the appeal alleges that this approach is also fundamentally flawed. 
"We believe the law contemplates cash ~ not capital projects like roads - to equalize 
values in land trades," he said.

A coalition of environmental groups is opposing the trade, including the Alaska 
Environmental Lobby and the Southeast Alaska Conservation Council, as well as TCS. 
Recently, AEL distributed wooden nickels to legislators, symbolizing the trade's lack of 
public value.

"This trade wotld declare open season on Alaska's public lands," said John Sisk, SEACC 
executive director. Mama Schwartz of AEL concurs. "This would remove any incentive 
for private corporations to manage their land sustainably,” she said. "In fact, it would 
reward unsustainable management."

-END-



Thom as S. Waldo

SIERRA C L U B  L E G A L  D E F E N S E  FUND, INC. 

325 Fourth Street 

Juneau, Alaska 99801 

(907)586-2751

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  ST AT E O F  A L A S K A  

FIRST JUDICIAL DISTRICT A T  J U N E A U

T O N G A S S  C O N S E R V A T I O N  SOCIETY,

Appellant,

v.

S T A T E  O F  ALASKA,

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S ,

Appellee.

Case No.

S T A T E M E N T  O F  POINTS O N  APPE AL

Appellant Tongass Conservation Society intends to rely on the following points on 

appeal:

1. The agency relied on an appraisal that was incomplete at the time the decision 

was executed and at the time the notice of proposed exchange was issued, in violation 

Of A S  38 50 020. A S  38.50.130 and 11 A A C  67 240.

2. The agency relied on the acquisition of road upgrades to equalize the values 

of the state land and Cape Fox Corporation land, in violation of A S  36 30 ano 11 A A C  

67 260

3. The agency failed to consider the alternatives of seiung or leasmg the state land 

or interest land and d*J not ciscuss those alternatives in the report on proposed 

exchange. *i violation of A S  38 50 100 and A S  38 SO 130



4. The agency did not include an adequate discussion of the social, economic and 

environmental impacts of the exchange in the report on proposed exchange, in violation 

of A S  38.50.130.

5. The agency abused its discretion by relying on an incomplete appraisal that is 

marred by a conflict of interest in the timber cruise, improperly discounts open space land 

values, and fails to adequately consider public interest use values.

6. The agency failed to include a m a p  of the tracts proposed for exchange in the 

notice published in the newspapers, in violation of A S  38.50.110.

7. The agency failed to classify the land or to complete a regional or site-specific 

land use plan for the land proposed for exchange, in violation of A S  38.04.065. Any 

regulations permitting the agency to execute land exchanges without complying with 

these requirements are invalid as inconsistent with the statute.

Respectfully submitted,

SIERRA C L U B  LEGAL D E F E N S E  FUND, INC.

Attorneys for Appellant

DATED: April 21, 1992 By ^

Thomas S. Waldo

S T A T E M E N T  O f  POINTS • 2
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PLEASE OPPOSE SB 465 & HB 578 (LEASK LAKES LAND TRADE): 
DON'T TRADE OUR TREES FOR THEIR STUMPS!

SB 4 6 5  and HB 5 7 8  would give legislative approval to D N R’s proposed trade of 2 , 3 0 0  
acres of prime, undeveloped state forest land (Leask Lakes) f o r  4 , 3 0 0  acres of heavily- 
logged private lands (White River), near Ketchikan. This proposal offers you a b a d  
d e a l, developed by a b a d  p r o c e s s , and establishing a b a d  p r e c e d e n t we will doubly 
regret when lines form for similar deals in the future.

BAD DEAL

In order to make this trade look like a fair deal for the state, DNR resorted to 
"creative accounting." For example:

•  D N R  a s s ig n e d  a lm o s t  1000 ac re s  o f  th e  s ta te  la n d s  in  th e  p ro p o s e d  tr a d e  a n  a b s u rd ly  lo w  
v a lu e  o f  o n ly  172 p e r  acre! N o  la n d  a n y w h e re  in  A lask a  se lls  fo r  th a t lo w  a p rice .

•  D N R  u s e d  an excessive  12% d isco u n t  r a te  to  a r tif ic ia lly  lo w e r  th e  v a lu e  o f  th e  LcasV L ak es 
la n d .

• D N R  v a s tly  u n d e r s ta te d  th e  im p a c t to  fish  a n d  w ild life  f ro m  lo g g in g  th e  p r is t in e  L eask  
L a k e s  la n d . T h e  A la s k a  D e p a r tm e n t o f  F ish  a n d  C a m e  p re d ic ts  a 71% drop in  deer

p o p u la tio n s  on th e  Leask Lakes trade lands  if  th e  tr a d e  g o es  th ro u g h .

•  D N R  v a s tly  o v e r s ta te d  th e  re c re a tio n  v a lu e  o f  th e  W h ite  R iv e r  c lc a re u ts . M o re  th a n  h a l f  
the  p e o p le  te s t i fy in g  in  K etch ikan  o p posed  th is  tradeI

BAD PROCESS

Alaska law requires D N R  to propose land trades only after a professional appraisal 
considers the values of the tracts. Despite this law, DNR went to the public with a 
draft appraisal its own reviewers rejected as "incomprehensible." DNR h a s  s t i l l  n o t  
p r e s e n t e d  e i t h e r  t h e  p u b l i c  o r  t h e  L e g i s l a t u r e  w i t h  a  c o m p l e t e d , c e r t i f i e d  a p p r a i s a l .  
D N R  also proposes to violate the law by trading state-owned timber for road 
construction by the private landowner - bypassing the state’s timber sales and road 
construction bidding processes

BAD PRECEDENT

In Southeast Alaska alone, there are over 5 0 0 , 0 0 0  acres of private timborlands, most 
of which have been clearcut over the last ten years - without consideration to 
sustained yield I f  t h i s  p r o p o s e d  l a n d  t r a d e  g o e s  t h r o u g h , a l l  o t h e r  s t a t e  l a n d s  w i l l  b e  
f a i r  b a i t  f o r  s i m i l a r  t r a d e s  a n d  t h e  p u b l i c  w i l l  b e  l e f t  w i t h  a  l e g a c y  o f  s t u m p s .



KETCHIKAN GATEWAY BOROUGH
i  Office of the Borough Manager 

l >  344 Front Street

(JC Ketchikan, Alaska 9 9 9 0 1
Brir (9 0 7 ) 2 2 8 - 6 6 2 5

A p r i l  24, 1992

R e p re s e n ta t iv e  C l i f f  Davidson 
A laska 8 t a t e  L e g is la tu r e  
S t a t e  C a p i to l  
Juneau , AX 99801-1182

Dear R e p re s e n ta t iv e  Davidsont

REt HB 378

Thank you f o r  th e  o p p o r tu n i ty  fo r  th e  Borough t o  v i s i t  w ith  you 
y o s te rd a y  co n cern in g  th e  proposed S ta te /C ape  Fox Land Exchange. 
You asked what th e  K etchikan community w i l l  r e c e iv e  o u t of th e  
proposed  lan d  exchange. The fo llow ing  r e p r e s e n ts  a summation of 
th e  p u b l ic  b e n e f i t s !

1. When th e  t r a d e  i s  approved, Cape Fox C o rp o ra tio n  w i l l  g e t  
2.333 a c re s  of land  a t  Leask Lakes, b u t th e  p u b l ic  w i l l  g e t  
4.366 a c re s  in  th e  White R iver d ra in a g e ,  th e  H a r r ie t  Hunt Lake 
a r e a ,  and th e  T a lb o t  Lake a re a .

2 . Cape Fox C o rp o ra tio n  w i l l  g e t  about 40 m i l l io n  board f e e t  of 
t im b e r .  The p u b l ic  w i l l  g e t  about 38 m i l l io n  board f e e t  o f

3. The p u b l ia  w i l l  go t more th an  11 m iles  of r s o r e a t i o n  ro a d s .  
T h is  i s  an im p o r ta n t and s i g n i f i c a n t  in c re a s e  o f  roads  in  th e

4. The publia will «jat ovtc fiva silaa of oooan-fcont and
l a k o - f r o n t  p ro p e r ty  t h a t  haa com m ercial, r e s i d e n t i a l  and 
r e c r e a t i o n a l  v a lu e .

3 . Tho p u b l ic  w i l l  g e t  over seven m ile s  o f  r i v e r - f r o n t  p ro p e r ty  
on th e  Whito R iver w ith  no lo s s  of r i v e r - f r o n t  on Leask Creek.

t im b e r .

Borough.

•aOiFrojsots\tsndxseh\D«vidsoa



6. The p u b l ic  w i l l  g e t  access  t o  th e  White R iv e r ,  a wide, low-
g ra d io n t  r i v e r  w ith high r e c r e a t io n  v a lu e .

7. This t r a d e  w i l l  p r o te c t  th e  im portan t f i s h  spawning and 
r e a r in g  a re a s  of th e  White R iv er .

8. The h a rv e s te d  a rea  in  th e  White River (about 24%) was no t in
th e  o r i g i n a l  t r a d e  p ro p o sa l from Cape Fox. The Borough asked
f o r  t h a t  p a r c e l  f o r  long-te rm  r e c r e a t io n  land  management
p u rp o ses .

I  hope you w i l l  f in d  t h i s  in fo rm ation  u s e f u l .  The Borough 
a p p r e c ia t e s  your commitment to  schedu ling  BB 978 f o r  a h ea r in g  
b e fo re  th e  Senate  Resources Committee. I f  you f in d  t h a t  th e r e  a re  
o th e r  q u e s t io n s  o r  i s s u e s  t h a t  you would l i k e  to  have ad d ressed , 
p le a s e  l e t  me know.

David 0 . Crow
Borough Manager 

DCC/GBM/JMF

sao I f r o ;  * o t  c \ u  f id l*ch \  D« v i d i o n



A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t
1 9 71 -1 99 1  519 West 8th Ave "201 • Anchorage. Alaska 99501 • (907) 274-3o21

A p ril  20,1992 • t • * . r

Rep. C l i f f  Davidson 
Alaska S ta te  L e g is la tu re  
P.O.Box V (MS 3100)
Juneau , AK 99811

Pe: Proposed Leask Lakes Land Exchange

Dear R e p re s ^ ^ ^ iv e r^ 3 a v id s o n :

The A laska C en ter  fo r  th e  Environment would l i k e  to  e x p re ss  i t s  
s t ro n g  o p p o s i t io n  to  l e g i s l a t i o n  (SB 465/HB 578) t h a t  would approve 
th e  proposed Leask Lakes land exchange w ith  th e  Cape Fox 
C o rp o ra t io n . T h is  t r a d e  c e r t a i n l y  p ro v id es  very  s u b s t a n t i a l  
b e n e f i t s  to  th e  c o rp o ra t io n ,  bu t i t  i s  j u s t  as  c l e a r l y  no t in  th e  
s t a t e ' s  b e s t  i n t e r e s t .

The S ta te  of Alaska would t r a d e  im portan t o ld  growth h a b i t a t  fo r  
lan d s  t h a t  have been h e a v i ly  c l e a r c u t .  These lands have no t only  
lower commercial t im b er  value but lov/er f i s h  and w i l d l i f e  and 
r e c r e a t i o n a l  v a lu e s  as  w e l l .  ADF&G has s a id  both  t h a t  sp e c ie s  
d i v e r s i t y  i s  s u b s t a n t i a l l y  g r e a t e r  a t  Leask Lakes than  a t  White 
R iv e r ,  and t h a t  logging  Leask Lakes could  r e s u l t  in  a 68% re d u c t io n  
in  d e e r  numbers in  th e  a re a .  A d d i t io n a l ly ,  s in c e  unroaded 
r e c r e a t i o n  o p p o r tu n i t i e s  w i l l  become in c re a s in g ly  s c a rc e  i. 
S o u th e a s t  in f u tu r e  y e a rs  they  should be p ro te c te d ,  no t l o s t .

We hope you w i l l  vo te  "no" on t h i s  l e g i s l a t i o n ,  which i s  no t only 
a bad d e a l  in  i t s e l f  fo r  A laskans, but s e t s  a dangerous preceden t 
fa v o r in g  in d iv id u a l  c o rp o ra te  economic i n t e r e s t s  over th e  w e ifa re  
of th e  g e n e ra l  p u b l ic .

S in c e re ly ,

C l i f f  Earacs 
I s s u e s  D ire c to r



Senators
Alaska State Legis lature 
Box V
Juneau, Alaska 99811

Apri l 30, 1992

Dear Senators:
I understand that the Cape Fox land trade (SB 465) is moving through the 
leg is la ture . Now that the b i l l  is in ru les and way be before you soon,
I am spurred to write and t e l l  you that I oppose the trade.
I operate a charter business and use the area in spring and f a l l .
Already the c lea r-cutt ing prompts remarks from my c l ien ts  about how 
irresponsible we are to cut down the forests we depend on fo r  our 
tour is t  trade. The "golden goose" so-to-speak. This area is the f i r s t  
thing many tou r is ts  see when they enter Alaska and i t  gives them the ir  
f i r s t  and last ing impression o f  Alaska and Alaskans. I t  doesn't take a 
big study to know that fo lk s  who v i s i t  here do so because they want to 
see among other things trees in the upright posit ion . In my business 
and many l ike  i t ,  we s e l l  the opportunity to see the natura l and 
pris t ine beauty o f the fo re s t .  We do this many times each season so the 
forest s t i l l  produces f o r  our economy. People come here and pay me to 
show them what they have lo s t  not a bunch o l  roads running through a 
stump fo res t .  They can see that at home. Alaska is d i f fe ren t  and I 
hope i t  stays that way.
Now that many o f  you w i l l  be running for o f f i c e  th is  f a l l .  I'm sure 
that i f  asked, you w i l l  say that you are fo r "responsible development" 
or "environmentally sound" development. Please show your voters that 
you mean i t  and vote against SB 465, the Cape Fox land trade.
Thank you fo r your consideration.

^ Ince re ly

Andrew M.

945 Fritz C o v e  Road. Juneau. Alaska 99801 (907) 789*0919
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Tongass 
Conservation 
Society

Legal I s su e s  su rround ing  SB 465

SB 465 has j u s t  passed  th e  Senate and w i l l  be moving to  th e  
House. SB 465 (HB 578) r a t i f i e s  a land  t ra d e  betvaen  th e  s t a t e  
and Cape Fox C o rp o ra t io n .  Cape Fox i s  a v i l l a g e  c o rp o ra t io n  
lo c a te d  o u ts id e  K etch ikan . Cape Fox wants to  t r a d e  land i t  has 
lo g g ed , p lu s  o th e r  land  o f  lower v a lu e ,  to  th e  s t a t e .  In  r e tu r n ,  
th e  s t a t e  would g ive  Cape Fox prime f o r e s t  land , high in  
r e c r e a t i o n ,  h a b i t a t ,  and to u r ism  v a lu e ,  which th e  c o rp o ra t io n  
would th e n  lo g .  DNR has approved th e  t r a d e .  AS 38.50 r e q u i r e s  
l e g i s l a t i v e  r a t i f i c a t i o n  o f  th e  t r a d e  b e fo re  DNR can f i n a l i z e  the  
d e a l .

1. P re se n t  l i t i g a t i o n .

Tongass C onserva tion  S o c ie ty  has appealed DNR's d e c is io n  in  
Juneau s u p e r io r  c o u r t .

The ap p ea l a l l e g e s  v i o l a t i o n s  o f  both  process and su b s tan ce  
i n  DNR's d e c i s io n .  Most v i o l a t i o n s  a re  o f  AS 38 .50 , th e  s t a t e ' s  
la n d  t r a d e  law. (P le a se  see  page 2 f o r  a summary o f  appeal 
i s s u e s .)

2 . F u r th e r  l i t i g a t i o n  a n t i c i p a t e d ;  new Senate Rules CS.

A Senate  Rules CS amended th e  b i l l .  The c i t i z e n s  o f  th e  
K etch ikan  Gateway Borough w i l l  dec ide  by referendum w hether to  
approve t h i s  l e g i s l a t i v e  a p p r o p r ia t io n .  The amendment has a 
s e v e r a b i l i t y  c la u s e :  i f  th e  c i t i z e n s  v o te  th e  t r a d e  down, and a 
judge f in d s  th e  referendum  i l l e g a l ,  th e  t r a d e  s ta n d s .  No o th e r  
S ena te  Committee has examined t h i s  amendment.

3 . C o n s t i t u t i o n a l  i s s u e s .

An a t to rn e y  f a m i l i a r  w ith  th e  t r a d e  has w r i t t e n  an a r t i c l e  
on th e  p u b l ic  t r u s t  d o c t r in e  in  A laska to  be pub lished  in  the  
U n iv e r s i ty  o f  O regon 's  J o u rn a l  of Environm ental Law and 
L i t i g a t i o n . The a r t i c l e  m entions th e  proposed t r a d e ,  q u e s t io n in g  
i t s  c o n s t i t u t i o n a l i t y  and u rg in g  c lo s e  j u d i c i a l  s c ru t in y .

P 0  Box 3377 * Ketchikan. AK 99901 • 907-225-5TCS



The Hono rab le  C l i f f  Davidson 
Chairman, House Resources Committee 
Faxi 4 6 5 - 3 4 4 4 ,  Ph: 4 65 -2 48 7

The f o l l o w i n g  p o s i t i o n  was submitted to  O.N.R . by the Tongass 
S p o r t f l s h i n g  A s s o c ia t i o n  du r ing  the p u b l i c  comment pe r iod  l'or 
the Leask Lakes land t r a d e .  Our p o s i t i o n  on the t rade  has 
remained e s s e n t i a l l y  the same. We s t i l l  q u e s t io n  the 
o b j e c t i v i t y  and methods used in  the " v a lu e  f o r  v a lu e "  
assessment and doubt th a t  the  goal o f  " roaded r e c r e a t i o n "  
w i l l  be ach ieved  given the f in a n c e s  and powers o f the S ta te  
and Borough. The h ighes t  and bes t  use o f  the Leask Lakes 
a r e a  l i e s  in  i t s  r e c r e a t i o n a l  and h a b i t a t  v a lu e .  Recent U .S . 
F o r e s t  S e r v l o e  p ro p o sa l s  to  Improve access to  th i s  a rea  a re  
v a s t l y  s u p e r i o r  t o  what i s  proposed in  t h i s  t r a d e .
Thank you f o r  you r  c o n s i d e r a t i o n  o f  t h i s  i s s u e .

Jack  Lee, V lc t -C h a l rm an ,
Tongass S p o r t f l s h i n g  A s s o c i a t i o n .  
Chap te r  573  o f  T rou t  Un l im i t ed



PO Bov B898. KtiJiiktn. AK (9071 247 2427

Andy P ekov l t ch  
D i v i s i o n  o f Land
A laska  D tp t .  o f  Na tu ra l  Resources 
S u i t s  400 
Juneau, Ak. 99601
This  i s  to r e s t a t e  Tongass S p o r t f l s h i n g  A ssoc ia t io n s  
o p p o s i t i o n  to  the proposed Leask Lakes land t r a d e .  Our 
p re v iou s  o p p o s i t i o n  cen te red  on the r e c r e a t i o n  and h ab i ta t  
va lu e  o f  the Leask Lakes a re a .  Ue d id no t  f e e l  t h a t  the 
t r ad e  adequa te ly  cons ide red  these v a lu e s  and did not o o n s ld e r  
a l l  p o s s i b l e  t r ad e  s c ena r io s  and op t io n s  to  f u r t h e r  open up 
the Leask Lakes a rea  f o r  r e c r e a t i o n .
The t r ade  p roposa l  as i t  now stands does nothing to  answer 
any o f  our p re v iou s  concerns .  Two more concerns have been 
r a i s e d  in a d d i t i o n ,  however. The f i r s t  i s  with the 
o b j e c t i v i t y  and accuracy o f  the assessment o f  the va lu e  o f  
the two p a r c e l s .  The " v a lu e  f o r  v a lu e "  r a t i n g  given to  t h i s  
t r ad e  leaves much in ques t ion  as to tha equ i ty  o f  t h i s  t rade  
to  the  peop le  o f  Ke tch ikan  and the S t a t e .
Ue a l s o  have grave doubts about tha goal o f  " roaded 
r e c r e a t i o n "  eve r  being a t t a in e d  In  t h i s  t r ade  p roposa l  as I t  
s tand s .  N e i th e r  the S ta te  nor the  l o c a l  government have the 
re s ou rc e s  to  upgrade o r  main ta in  the road ,  e s p e c i a l l y  given 
th a t  Cape Fox w i l l  no t be f i n i s h i n g  the roads with D - i .  
(c rushed  ro o k )  when they complete logg ing .  This w i l l  leave 
us with an unusab le  logg ing road to  an undeveloped a rea  with 
no r e c r e a t i o n  f a c i l i t i e s .  E s s e n t i a l l y  a road to  a o l e a r c u t .
For these re a son s ,  Tongass S p o r t f l s h i n g  A s s o c ia t i o n  does not 
suppo r t  the proposed Leask Lakes land t r a d e .

^ T c k K ^ v l c e - C h a l  r ,  
Tongass S p o r t f l s h i n g  Assoc.



R E C E I V E D  MArf 9 ,’392

am r  * * n : t :• \r, order to e : - ; ;  r  . s t r in g  opposition to tne
orooosed ‘and swap involving the a--.-*? River- Leask Lakes areas 
**-=• 3 r* .* e tcm kar  ~his *rade =eem-= *: :e  a bad idea in every way to me;

up an area :: scenic beaut-,. .;tr. p r m e  old-growth stands of 
f e e s  maters.neds. and w:ldi*ve • or a oarrer,. blasted moor; sc ace that 
’ * coco only •■•ordrfmg through on f  e ••■ay to somewhere else ! nave 

e :  - or - a t r e r  f e d  to hike? thro-oh t r a t  cu t-over  area arid it  is 
•••ear' . useless -ecreat*onally. w na te -e -  s p o r t e r s  of the trade may 
say j r : e  lace r :>. -.as nad its .• a .  . . - f  tne Leask Lakes area there ;s 
- :  • ' t  ••••?' :e  ■ •:.•**.•• g e t t f : :  a: or :e clearcut  it wilt only os ar*
e ,e s :* e  like the w r i te  Ri .er  : ? e a r : - t s  are, ard all the V-moer *.;rr 

of •* w f  rave only ce’aye: the cay when Cape Fox Core oration 
to ci e ud i ts  rape ard ,\.o ’ogamc tecnmdues

=’ease con t a?tow th»s • a; uadi e m so many ways) resource to : e  
' :  st or s Cuar.dered ror the snort term cam of a few dollars or a f e »■ 
short term joos. the Leask Lares a*ea will : e  worth a lot more, to a 
: t  more people, f o r a  lot longer time ■? it is developed and -sed 
* se’y and sustainably

Sincerely yours

* a : Hce^t



To R e p r e s e n t a t i v e  C l i f f  D a v i d s o n R e c e i v e d r ,• •C h a i r ,  House Resou rces  Committee 
A la ska  S t a t e  L e g i s l a t u r e ,  S t a t e  C a p i t o l  Juneau , Ak 9 98 01 -1 182
I  have l i v e d  in  K e tch ik an ,  A la s k a ,  a l l  bu t one y e a r  o f  my l i f e  (35 y e a r s )  
and would l i k e  to  say t h a t  I  am opposed to  the Cape Fox Land T rade ,  f o r  
the f o l l o w i n g  re a son s i
1. T rad ing  a b e a u t i f u l  o ld  g row th , p r o d u c t i v e ,  l a k e  ecosystem f o r  h a l f  
o f  a muskeg la k e  and huge c l e a r c u t  makes no sense a t  a l l .
2 . T h e re ' s  no quaran tee  t h a t  the remain ing roads  w i l l  be a v a i l a b l e  to
us . Cape Fox a s su re s  us ,  now, t h a t  the roads  w i l l  be open to  the p u b l i c .  
But 10 y e a r s  l a t e r ,  when the lo gg ing  i s  f i n a l l y  done, and the roads a re  
f i n a l l y  a v a i l a b l e ,  t h e r e ' l l  be new management and sudden ly  i t  w i l l  be 
"Oops, s o r r y !  Roads a re  c l o s e d . "  I f  the s t a t e  and borough won 't  
m a in ta in  the r o a d s ,  who w i l l ?  Cape Fox? Out o f  the goodness o f  t h e i r  
h e a r t s ?  I  h a r d l y  t h i n k  so .
3 . Cape Fox does a poo r  Job o f  h a r v e s t i n g .  They have few r u l e s  to
f o l l o w ,  u n l i k e  white man. T h e r e ' s  no e s t h e t i c  p la n n in g .  Ho seconda ry  
p r o c e s s in g .  One s imp ly  has t o  l o o k  a t  t h e i r  cu t  in  the Hard Lake a re a  to  
see t h e i r  ‘ r i p  i t  ou t  and ge t  r i c h '  s t y l e .  H a t i v e s  have l e a r n e d ,  too  
w e l l ,  the ways o f  the white  man (and t h i s  i s  no t  p r e j u d i c e ,  as I  r e s p e c t  
o r i g i n a l  H a t ive  Americans more than o r i g i n a l  w h i t e s ) .
4 . C l e a r c u t s  a re  u g l y .  There i s  no th ing  b e a u t i f u l  about a c l e a r c u t .  
Peop le  a re  becoming more s e n s i t i v e  about th e se  huge s c a r s .  You c a n ' t  go 
anywhere in  K e tch ikan  w i th ou t  s ee ing  one. I n  ou r  l i f e t im e  we w i l l  n o t  
see the e x i s t i n g  cu ts  as n a t u r a l - l o o k i n g  f o r e s t s  a g a in .  How much more o f  
ou r  su r ro und in g s  w i l l  we a l l o w  to  be cu t  down, paved o v e r ,  b u i l t  on - 
man ipu la ted  in  some way? Th is  i s  a b ig  i s su e  in  the t o u r i s t  i n d u s t r y  
where I  work .
5. R ec re a te  in  a c l e a r c u t ?  I t ' s  p a t h e t i c  when ou r  s tanda rd  o f  q u a l i t y  
i s  so low t h a t  we have t o  be happy r e c r e a t i n g  in  a c l e a r c u t .  I t ' s  l i k e  
t e l l i n g  a l i t t l e  k id  -  " S o r r y  about you r  p la y g ro und ,  a l l  the sw ingse ts  
and m e r ry -g o - round s  were yanked ou t  o f  he re  y e s t e rd a y .  But h e r e ' s  a 
coup le  2 by 4 ' s  t o  wa lk  on o v e r  the mud. And hey , l o o k  a t  the b r i g h t  
s i d e ,  y o u ' l l  see the h o l e s  in  the  ground where the  equipment once was, 
and you might f i n d  a t o y  c a r  in  the mud. Hope t h a t ' l l  d o . ”
As a s o c i e t y ,  we a re  r o t t i n g  from the i n s i d e  o u t .
T n ls  i s  an i s su e  o f  a p r i v a t e  company's economic ga in  a t  the expense o f  
p u b l i c  w i l d l i f e ,  i t s  h a b i t a t ,  e s t h e t i c  b eau ty ,  and q u a l i t y  r e c r e a t i o n .  
S h o r t - t e rm  p r o f i t s ,  l o n g - t e rm  g reed .
I f  I  have to  choose I ' l l  say no to  the land  t r a d e ,  yes to  a s t a t e  p a r k . 
Thank you.

Cindy Ross B a rb e r
P .O . Box 8 S 9 8 , K e tc h ik an .  AK 99901

S i n c e r e l y ,
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Alaska Stats Juneau, Alask

Honorable C l i f f  Davidson Chairman, Hot mm Rssourcs Committsa 
Legislature 
a 99801-1182

May 5 t 1992

Dsar Honorabl t Chairman Davidson,

O iT

I am wh Caps Fox Harrjl I am a avid outdoor and wholesome 
r ids ths i r  f  throu9h ths c arsa.

Thtssapprsciats s I would your committed about the sigi Ws nssd a pi a 
not thinking scary budget Stats Park ye 
children of Kjt 

Thank yoi

iting as a Ketchikan resident opposed to the et-Hunt-for-Leask-Lakee Land Trade, school teacher at Ketchikan H.8. and 1 u  an *ecrsator. 1 ae interested in having a healthy area fo r  in* students to recreate. Now they wheelers and trucks at breakneck speeds all ear cut of Harriet Hunt, the proposed trade

or**

Box 9143 Katchkan, Alaska
C C  * i  } s c

f y . * .  W C 0 / 7
R t f '

i

(ids need a place to natural ly slow down and thing that is  easier bo enjoy than speed, ike to plead with you-and a l l  the members of here in the 11th hour to think long and hard iflcance of th is trade so close to Ketchikan. :o to recreate and breathe. Even though we are n terms of funding another 8tate Park in these :ioes please consider slating Leask Lakes as a to be developed. Let's set i t  aside f o r  the 
itchikan*so ouch f o r  your time and e f fo r t s .

Sincerely,
/ (  ■ u Z u y  
Betsey Burdett

99901
urce Ginxmittie fVJeswknS 

& / > .  M y  t r  f o p , C o .  

G w S c fir to rf p.

r / j e  y  

1

/ . d / n a / l



H o n o r a b le  C l i f f  

C h a ir , H o u . e  

A la s k a  S ta te  Lfc 
S ta te  C a p ito l  

J u n e a u , A K m O l - 1 1 8 2

D a v id s o n  

R e s o u r c e s  

tg ls la tu r e

M r . D a v id s o n ,

l a m a s  rv e n te e n  y e a r , life  lo n g  r e s id e n t o f  K e tc h ik a n . 1 h a v e  to  d r iv e  

th r o u g h  o n e  c l ta r  c u t  o n  m y  w a y  to  Ic e  s k a te  o r  s k i .... I  h a te  it. I  d o  n o t w a n t to  

tr a d e  a  p r im e  J 'o re s t r e c r e a tio n a l a r e a  f o r  m o r e  c le a r  c u ts  I  V o te  d o w n  th e  C a p e  

F o x  tr a d e .

S in c e r e ly ,

J e a n n e  P e r r y  

6 1 8  S u n s e t D r  

K e tc h ik a n , A h

P U w  copy to: 

R tp . Lincoln

R tp .Z aw odd  

R tp . FlrXelsuin  

R tp .M cy* r  

R tp .O n u stn d o rf

V L
L J

9 9 9 0 1

R tp. H ndxm  

Rtp, C a n ty  

Rtp, Ivwt 

R tp .L anan
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P.O. Box 3280 
Ketchikan, Alaska 99901 
May 3, 1992

Honorable C l i f f  Davidson 
Chairman, House Resources Committee 
Alaska S ta te  L eg is la tu re  
S ta to  Cap;,toi Building 
Juneau, A:.aska 99801-1182

Dear R epresen ta tive  Davidson,

I vould l i k e  to  express my s in c e re  dea iro  th a t  the Alaska 
S ta te  Leg; s l a tu r e  r e j e c t  passage of the  Cape Fox C o rp o ra tio n 's  
proposed Jand exchange b i l l  (HB578 and SB 465).

This trade 
vhich v i l l  
pu b lic ly -c  
these  lane 
fo r  the ir

Many peopl 
t h i s  f a r  
Gateway Be 
than a karjg 
of providijn 
to  lo c a l  c 
informaticjn 
th e  inforjqa 
t h i s  trad e  
dubious vail 
tw is ted  and 
tra d e  th e r s  
environment 
No compreha 
of p u b l ic ly  
given to  t  
tim ber are  
b id d e r .  Th 
t r a d in g  fo 
t h e i r  own 
s t a t e  land 
o th e r  unus

There i s  n 
exchange 
process 
fo r

o r

i s  p r im arily  a sh o r t - s ig h te d  " tim ber-deal"  
r e s u l t  in  squandering and abusing valuab le  

vned resou rces . I am p e rso n a lly  f a m i l ia r  v i th  
a and know th a t  s e v e ra l  much b e t t e r  op tions  e x i s t  
t e l l i g e n t  management of t h i s  a rea .

s in  Ketchikan f e e l  the  process to  push th i s  b i l l  
as been con trived  and m anipulated. The Ketchikan 
ro u g h 's  (KGB) "pub lic  hearing" vas l i t t l e  b e t t e r  

aroo c o u r t .  The KGB appeared to have no in te n t io n  
g good accu ra te  and f a c tu a l  te c h n ic a l  inform ation 

i t i z e n s ,  and in  f a c t  seemed to  suppress such
as much as p o s s ib le .  Local c i t i z e n s  have not had 

t io n  needed to  f a i r l y  cons ider the  pros and cons of 
Both the  timber c ru is e  and a p p ra is a l  are of 

ue. Inform ation given to  the pub lic  has been 
misused. For each reason given fo r  doing t h i s  
a re  b e t t e r  reasons fo r  not doing i t .  The 

a l  co s ts  have not been fa c to re d  in to  the  a p r~ a isa l .  
naive assessment has been done regard ing  the lo sses  
-ovned w i ld l i f e  re so u rce s ,  and no mention has been 

be value of these  l o s t  re so u rce s .  I f  s t a t e  lands and 
pu t "on the  block" they should go to  the h ig h es t  
e KGB has lands th a t  Cape Pox has shown i n t e r e s t  in  

the  White R iver, but the  KGB i s  unw illing  to  trad e  
Lands. F in a l ly ,  why a re  we s e l l in g  v a luab le  undamaged 
3 f o r  as l i t t l e  as $72/acre and buying c le a r - c u ts  and 
ib le  lands fo r  about four times as much??

i t  time enough to  p ro p e r ly  s c ru t in iz e  t h i s  land 
" examine i t  in an open and f a i r  p u b lic  review 
le a s e  put a s top  to  t h i s  land exchange. Thank you 

co n s id e r in g  t h i s  req u e s t .

S in c e re ly ,
J  C utfe*

Jack ie  Can 
cct House

[ o n -
t^rbury
Resources Committee members



sw a p .

H o n o r a b le  C l{ f  D a v id s o n  

C h a ir , H o u s e  I \esou: c e s  

A la s k a  S ta le  L  \g ls la tu re  

S ta te  C a p ito l 

J u n e a u , A K  9 9 8 0 1 -1 1 8 2

M r . D a v id s o n ,

I  a m  w r itin g  to  th e  s tr e s s  m y  d is p le a s u r e  a b o u t th e  p r o p o s e d  C a p e  F o x  la n d  

I t  app< a r s  to  m e , to  b e  m o r e  o f  a  C a p e  F o x  la n d  s w ip e .

I  f e e l  the t  D N R  h a s  n o t l iv e d  u p  to  th e  p u b lic  tr u s t  o f  b e in g  f a i r  a n d

E O T J IT A R L 1 $ \ tn  th e  P U B L I C . T h e  a c c o u n tin g  a n d  a c c o u n ta b ility  o n  th is  tr a d e  

h a s  n o t  b e e n  ti ro u g h , n o r  is  i t  a c c u r a te .
I  f e e l  the t  th e  p r o c e s s  h a s  b e e n  s la n te d . T h a t C a p e  F o x  h a s  p u t  to g e th e r  a  

" d e a l” th a t w i l ! b e n e fit  C a p e  F o x  a lm o s t e x c lu s iv e ly .

I  f e e l  the t  th is  tr a d e  w ill  s e t  a  n e g a tiv e  p r e c e d e n t f o r  o th e r  s ta te  la n d s  th a t  

w ill  r e d u c e  o u  * v ia b le  fo r e s ts  to  s tu m p s .

I  u r g e  y o u  th e  to  o p p o s e  th e  C a p e  F o x  la n d  s w ip e

S in c e r e ly ,

C a r o ly n  S ta llir  g s  

6 1 8  S u n s e t D r  

K e tc h ik a n , A K \ 9 9 9 0 1

PUo»t copy 16:

R tp . Lincoln 

R tp . Zoovadd 

Rep. Plnkelsuln  

R tp . Moyer 

R tp. OntsxnOorf

Rep. Hndtan 

R tp. Carney 

Rep. Ivan 

R tp . Lem an



To:

From:

H onorable Cliff Davison 
Chair, House Resource 
Alaska State Legislature 
S ate Capitol
Jifneau, Alaska 99801-1182

Mike Haddix /
8: Mountain Ash Hts So. 
Kstchikan, Ak. 99901

area 
<d

As a resident 
trade, 1 fail to 
and fishing 
parcels includ 
proposal is no 
a corporation, 
sustained use 
Ketchikan res

<pf the community who allegedly will benefit most directly from the 
see any benefits to trading an undisturbed, excellent sport hunting 

for the mostly logged over White River area and the additional 
in the Cape Fox-Leask Lakes trade bill (SB 465). Clearly, this 

: about roaded access to recreation but rather, economic gains for 
This trade is not a good deal for the public nor does it encourage 

and financial responsibility of the Cape Fox Corporation. As a 
i lent I ask you to vote against this bill.

cc: Rep. Lincoln
Rep. Carney 
Rep. Ivt n 
Rep. Fiikelstein 
Rep. Me yer 
Rep. Zavacki 
Rep. Hudson 
Rep. Le nin 
Rep. Grissendorf



R E C E I V E D  w  „ jJ(,

D e t h  A n t o n s e n  
3 0 5  A u s t i n  
K e t c n i k a n ,  A l a s k a

9 9 9 0 1

A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a

9 9 8 0 1 - 1 1 8 2

D e a r

I  am w r i t i n g  i n  r e g a r d s  t o  t h e  L e a s k  L a k e s / C a p e  F o x  
l a n d  t r a d e  d e a l .  P l e a s e ,  d o  n o t  l e t  t h i s  s l i p  b y  w i t h o u t  
a  h a r d  l o o k  a t  t h e  f a c t s .  T h i s  t r a d e  i s  n o t  i n  t h e  b e s t  
i n t e r e s t  o f  t h e  p e o p l e  o f  K e t c h i k a n .

I  w a s  b o r n  a n d  r a i s e d  i n  K e t c h i k a n  a s  w e r e  my p a r e n t s .
I  l o v e  A l a s k a  a n d  i t  h u r t s  t o  s e e  o u r  n a t u r a l  r e s o u r c e s  
s q u a n d e r e a  f o r  t h e  s a k e  o f  s h o r t  t e r m  . j o b s .  My f a m i l y  h a s  
b e e n  i n v o l v e d  i n  t h e  l o g g i n g  i n d u s t r y  f o r  o v e r  50 y e a r s  s o  
I  am n o t  a n t i  l o g g i n g .

We n e e d  m o r e  f o r e s t e d  h i k i n g  t r a i l s  a n d  c a m p g r o u n d s  i n  
t h e  K e t c h i k a n  a r e a .  T o  o f f e r  a c l e a r c u t  a r e a  t o  u s  t o  
r e c r e a t e  i n  s i m p l y  b e c a u s e  i t  h a s  l o g g i n g  r o a d s  i s  i l l o g i c a l .
I  d o n ' t  k n o w  a n y o n e  w i t h  a l l  t h e i r  m a r b l e s  w h o  w a n t s  t o  c a m p  
o r  h i k e  i n  a  c l e a r c u t .  I t  i s  a d a n g e r o u s  p r o p o s i t i o n ,  
e s p e c i a l l y  f o r  c h i l d r e n .

W h a t  t h i s  t r a d e  r e a l l y  b o i l s  d o w n  t o  i s  a  t r a d e  o f  s t u m p s  
f o r  t r e e s  a n d  f a v o r s  i n d u s t r y ' s  s h o r t  t e r m  g o a l  ( m o n e y )  a t  
t h e  e x p e n s e  o f  q u a l i t y  o f  l i f e  f o r  c u r r e n t  a n d  f u t u r e  
g e n e r a t i o n s .  I  d o n ' t  k n o w  o f  a n y  t o u r i s t  w i t h  a  d e s i r e  t o  
c a m p  i n  a  c l e a r c u t  e i t h e r .

A g a i n ,  I  i m p l o r e  y o u  t o  p l e a s e  s e e k  o u t  a l l  t h e  f a c t s  
a b o u t  t h i s  l a n d  t r a d e  b e f o r e  y o u  m a k e  a d e c i s i o n .  T h e r e  i s  
o n l y  s o  m u c h  o l d  g r o w t h  f o r e s t  l e f t  a n d  o n c e  i t  i s  g o n e  we 
c a n  n e v e r  g e t  i t  b a c k .

T h a n k  y o u  f o r  t a k i n g  t h a  t i m e  t o  r e a d  t h i s  a n d  c o n s i d e r  
my v i e w s .

B e t h  A n t o n s e n

C O iD N B
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r t s / ) \/c. Z /'A Z  A 4 i / / a f o a r )

</2Juir; /bust. /R e so u rc e  (? d /y )rr> ///c .£

D e a r
2 a M a < r o / i  /

I a m  a g a i n s t  t h e  l a n d  t r a d e  b e t w e e n  C a p e  F o x  a n d  

t h e  S t a t e .  It  d o e s n ' t  s e e m  l o g i c a l  t o  m e  t h a t  t h e  

S t a t e  w o u l d  a c c e p t  b a r r e n ,  l o g g e d - o f f  l a n d  f o r  l a n d  

t h a t  i s  f u l l  o f  o l d  g r o w t h  t i m b e r .  T h i s  l a n d  is 

a l r e a d y  h i g h l y  u s e d  f o r  r e c r e a t i o n a l  p u r p o s e s .  W h y  

g i v e  i t  t o  C a p e  F o x  t o  a b u s e ?  P l e a s e  d o  n o t  m a k e  

t h i s  t r a d e .

S i n c e r e l y ,

M i c h a e l  P a t r i c k  

P O  B o x  5 5 1

W a r d  C o v e ,  A K  9 9 9 2 8
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J e f f  B u d d  

B o x  7 2 6 3  

K e t c h i k a n ,  A K  9 9 9 0 1

6  M a y  9 2

C l i f f  D a v i d s o n

C h a i r ,  H o u s e  R e s o u r c e s  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

C a p i t o l  B u i l d i n g  

• J u n e a u , -

D e a r  M r .  D a v i d s o n ,

I  w o u l d  l i k e  t o  g o  o n  r e c o r d  a s  o n e  K e t c h i k a n  

r e s i d e n t  w h o  d o e s  n o t  s u p p o r t  t h e  L e a s k  L a k e s  

/ C a p e  F o x  l a n d  t r a d e .  I  f e e l  t h e r e  a r e  m a n y  o t h e r s  

i n  K e t c h i k a n  w h o  a l s o  d o  n o t  s u p p o r t  t h i s  t r a d e .  I  

a m  a  m e m b e r  o f  t h e  K e t c h i k a n  c i t y  C o u n c i l ,  

a l t h o u g h  I  a m  n o t  w r i t i n g  o n  b e h a l f  o f  t h e  c o u n c i l ,  

a n d  m e e t  a  f a i r  n u m b e r  o f  p e o p l e  d u r i n g  m y  d a y .  

T h e r e  i s  a  g o o d  p e r c e n t a g e  t h a t  d o  n o t  s u p p o r t  

t h i s  t r a d e  i n  t h a t  g r o u p .  T h e r e  a r e  m a n y  m o r e  

p e o p l e  t h a t  I  d o  n o t  c o m e  i n  c o n t a c t  w i t h  w h o  I  d o  

n o t  k n o w  h o w  t h e y  f e e l  o n e  w a y  o r  t h e  o t h e r .  I  d o

m a j o r i t y  o f  t h e  c o m m u n i t y  d o  s u p p o r t  t h e  t r a d e .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n .

S i n c e r e l y ,  

J e f f  B u d d
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M a y  3, 1992

Honorable C 
Chair, Hous4 
Alaska S ta tu  
S ta te  Capit^ 
Juneau, AK

As a oonoarh 
o ppo rtu n ity  
Cape Fox Co: 
c u r r e n t ly  o

While i t  i s  
o u r re n t ly  la

Creek/Lake 
and r a p id ly  
examples

i f f  Davidson 
Resources Committee 
L eg is la tu re

1
9 9 8 0 1 - 1 1 8 2

Dear R ep resen ta tiv e  Davidson,

ed r e s id e n t  o f Ketohikan, I  would l ik e  to  tak e  t h i s  
to  express my strong  opposition  to  th e  Leask Lakes - 

irpora tion  Land Trade b i l l  t h a t  your committee i s  
< ms id e r in g .

t r u e  t h a t  Ketchikan, l i k e  most Southeast communities, 
cks o p p o r tu n i t ie s  f o r  q u a l i ty  roadad r e c r e a t io n ,  i t  

i s  a l s o  t r u 4  t h a t  th e  roads we do have e i th e r  pass through o r  
te rm in a te  i;i ex ten s iv e  c le a rc u t  a re a s .  Those of th e  Ward

H a r r ie t  Hunt and Whipple Creek d ra inages  (both owned
c le a r c u t  by th e  cape Fox Corporation) a re  f in e  

We c e r t a in ly  d o n 't  need another road through a 
v i s u a l ly  an I b io lo g ic a l ly  impoverished landscape j u s t  f o r  th e  
saku of b e i  lg ab le  to  pu t a few so re  m iles on our v e h ic le s .  What 

.s a road to /th rough  a f in e  example of Southeast 
que, a l b e i t  ra p id ly  d isappearing , tem perate 

where lo c a l  u se rs  and v i s i t i n g  t o u r i s t s  can have th e  
t o  sea and experience what southern  Southeast 

r e s t  resou rces  have to  o f f e r .  The state-ow ned Leask 
o f f e r s  th e  b e s t  opportun ity  f o r  such a q u a l i ty  

ixperienoe. Promulgating t h i s  exchance f o r  th e  so le  
l e f i t  o f a co rpo ra tion  which hao l iq u id a te d  i t s

we dfl need 
A la sk a 's  un 
r a i n f o r e s t  
o ppo rtu n ity  
A la s k a 's  fo 
Lakes t r a c t  
r e c r e a t io n  
economic be
re so u rc e s  t i ro u g h  non-susta inad  y ie ld  management would p reclude
th e  p o s s ib i  
p r i s t i n e  a r  
l e g i s l a t i v e

L it ie s  o f  e s ta b l i s h in g  a road system t h a t  accesses  a 
Wa. I  r e a l i s e  t h a t  a t  t h i s  l a t e  d a te  in  th e  

s e s s io n ,  you 've a l l  go t p r i o r i t y  is su e s  to  co n s id er ,

in e q u i ty  of 
and th e  p re  
f u tu r e .  Th

S in ce re ly ,  

Kevin J .  Ha

co: Rep. Li 
Rep. Zap 
Rep. F

b u t X ask t i a t  you ta k e  a moment to  cons ider both  th e  obvious
t r a d in g  Rt r e e s  fo r  stumps**, as i t  has been c a l le d ,  

cedent t h a t  such an exchange w i l l  e s ta b l i s h  f o r  th e  
ink you fo r  your time r^d c o n s id e r a t io n

Y i

Ha rjley

nooln 
ac k i 

e l s t e i n

Rep. Moyer 
Rep. Gruasendorf 
Rep. Hudson

Rep. Carney 
Rep. Ivan 
Rep. Leman



R E C E I V E D  flAfi * i ;>:j2

March 23, 1992
Reid Cross 
P.O. Box 8983 
Ketchikan, AK.
99901-3983

Andrew W. Pekovich 
Regional Manager-Southeast Region 
Department of Natural Resources 
400 Willoughby Avenue 
Suite 400 Juneau, AK 99801

Dear Mr.. Pekovich:
I am a resident of Ketchikan and I attended the recent public 

hearings concerning the land exchange between Cape Fox 
corporation and the State of Alaska. D.N.R.

.After listening to both sides of the issue I am going to have to 
speak against the exchange. The Leask Lakes area should stay in the 
states care for the following reasons:

1. Preservation of Old Growth. I think that is reason 
enough this area's preservation. We, as humans need to 
have some old growth, there Is no other justification 
necessary.
2. Economics. I just do net think that this makes very 
good business sense. The timber at Leask Lakes is very 
valuable and will just continue to become more valuable as 
time goes on. Let us leave this place as it is for a long term 
investment. In fifty years when our grandchildren are 
making the decisions this timber will be worth a lot more.
It Is imperative that we leave them with something worth 
being a steward of.
3. The majority that spoke during the public hearings in 
Ketchiakn were against the exchange.

Thank-you for considering my opinion, please exercise caution 
and prudence on this decision.

C i n  r a m ]  \  •

Reid Cross
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I

R ep r e s e n ta t i v e  C l i f f  Davidson 
C h a i r ,  House Resources Committee

r e :  p roposed S t a t e  o f  A la s k a ,  Cape Fox C o rp o ra t i o n  (CFC) land t r a d e  

R e p r e s e n ta t i v e  Dav idson :

I OPPOSE THIS LAND EXCHANGE

In the p r e l im i n a r y  exchange agreement the Ke tch ikan  Gateway Borough 
s t a t e s :  QUOTE

"The Ke tch ikan  Gateway Borough b e l i e v e s  th a t  the 
r e s u l t a n t  d i r e c t  and i n d i r e c t  b e n e f i t s  o f  the land 
exchange in c lu d in g  economic, r e c r e a t i o n ,  h a b i t a t ,  
e n v i r o nm en ta l ,  and t r a n s p o r t a t i o n  b e n e f i t s  r e p r e s e n t  a 
unique and s i g n i f i c a n t  community b e n e f i t . "  ENDQUOTE

I b e l i e v e  th e re  i s  NO DOUBT th a t  t h i s  community suppo r t s  a l l  o f  the 
items l i s t e d  above .

However, I q u e s t i o n  th a t  THIS EXCHANGE accomp l ishes  any o f  these 
g o a ls  t e r r i b l y  w e l l ,  and th e re  a r e  some th a t  i t  d e f i n i t e l y  h i n d e r s .

ECONOMICS. The economics o f  a s h o r t  term i n f u s i o n  o f  cash from a 
t imber s a l e  a r e  i n s i g n i f i c a n t  compared to  the economic b e n e f i t s  o f  
a s t a t e  p a rk ,  which i s  an a l t e r n a t i v e  p lan  th a t  I  s u p p o r t ,  and 
th e re  a re  o t h e r s  p o s s i b i l i t i e s  as w e l l .  I f  the t r a d e  goes th rough ,  
I doubt th a t  what we have a f t e r  lo gg ing  w i l l  be v e ry  a t t r a c t i v e  to  
ou r  g u e s t s ,  and i f  the community i s  even w i l l i n g  to  pay f o r  the 
maintenance o f  the road3 i t  w i l l  be a net l o s s  f o r  yea r  a f t e r  y e a r .  
Th is  w i l l  l i k e l y  neve r  end because the road i s  such th a t  i t  may 
neve r  be taken ov e r  by DOT o r  FHA.

RECREATION. I s e r i o u s l y  q u e s t io n  the r e c r e a t i o n a l  b e n e f i t s  o f  t h i s  
exchange . The p lan  i s  s imp ly  a logg ing  p l a n .  I t  may be a 
r e l a t i v e l y  TOOD logg in g  p l a n .  However, th e re  has been no 
i n d i c a t i o n ,  and d e f i n i t e l y  no gua ran tees  tha t  the s t a t e  o r  the 
borough has i n t e r e s t  o r  money, t o  open and m a in ta in  roads o r  
d eve lop  f a c i l i t i e s  whose r e a l  i n t e n t  r e c r e a t i o n .  In f a c t  t h e re  
have been i n d i c a t i o n s  f rom the s t a t e  th a t  i t  i s  NOT i n t e r e s t e d .



We do not know i f  t h e re  w i l l  be any access f o r  a p e r i o d  o f  ten 
yea rs  by which time CFC w i l l  be r e q u i r e d  to  comp le te  i t s  l o g g in g ,  
so i t  i s  not the qu ic k  f i x  to ou r  r e c r e a t i o n  needs as has been 
t o u t e d .

A d d i t i o n a l l y ,  the m a j o r i t y  o f  the land w i l l  g r e a t l y  resemble  the 
views o f  the c l e a r c u t s  a long  the road to  H a r r i e t  Hunt. These views 
have never encouraged me to r e c r e a t e  in the v i c i n i t y ,  and I see 
l i t t l e  reason  f o r  the p u b l i c  to  pay f o r  a r e c r e a t i o n a l  road th a t  
d r i v e s  th rough more o f  them. The r e c r e a t i o n a l  needs o f  t h i s  
community would be f a r  b e t t e r  se rved  by d eve lop ing  the r e c r e a t i o n a l  
p o t e n t i a l  o f  the land th a t  we a l r e a d y  own.

i f  t h i s  exchange goes th rough ,  the s t a t e  w i l l  g a in  ownersh ip  o f  
s e v e r a l  v a l u a b l e  p ie c e s  o f  p r o p e r t y .  Some p a r t s  o f  them have 
r e c r e a t i o n a l  p o t e n t i a l .  However, the b e s t  we cou ld  do , i f  they 
were d eve loped ,  would be second c l a s s  compared w ith  what we can do 
w ith  the Leask Lakes t r a c t  as i t  i s  t o d ay .

HABITAT and ENVIRONMENTAL. Th is  t r a d e  does no t  have h a b i t a t  
b e n e f i t s .  I  was g r e a t l y  d i s a p p o in t e d  to  hea r  the KGB P lann ing  
department c a l l  t h i s  the " e n v i r o nm en ta l  a l t e r n a t i v e "  in t h e i r  
a n a l y s i s  and I  f e e l  t h a t  i t  i s  t remendous ly  i r r e s p o n s i b l e  f o r  a 
p u b l i c  agency to sugges t t h a t ,  w ith r eg a rd s  to  h a b i t a t ,  two 
d ra in ag e s  w ith  the b e s t  h a b i t a t  cu t out o f  them a re  b e t t e r  than 
one .  This t r a d e  does no t  b e n e f i t  h a b i t a t ,  and i t  i s  shame fu l  th a t  
p u b l i c  agenc ies  would t r y  t o  p r e s e n t  i t  as such . The ou t rageous  
s ta tem en ts  such as o n l y  63 a c re s  o f  h a b i t a t  a f f e c t e d  when 1200 a re  
h a rv e s ted  would be lu d i c r o u s  i f  they were no t  p a r t  o f  p u b l i c  
documents . C u r ren t  e s t im a te s  show o v e r  70% dee r  l^ s s  in  the land 
th a t  CFC would r e t a i n  a f t e r  the t r a d e .

TRANSPORTATION. I f  we a r e  t r u l y  s e r i o u s  about  p romot ing a 
t r a n s p o r t a t i o n  c o r r i d o r  f u r t h e r  up the i s l a n d ,  the pu rchase o r  
upgrade o f  any r o a d s ,  such as those  in t h i s  exchange , shou ld  be 
made w i th  th a t  in m ind. In  f a c t  the b igg e s t  o p p o r t u n i t y  on the 
h o r i z o n  f o r  roaded r e c r e a t i o n  i s  l i n k i n g  Ke tch ikan  w i th  the USFS 
S h e l t e r  Cove t imbe r  s a l e .  The CFC land  exchange buys and upgrades 
roads  which a r e  n e i t h e r  the p r e f e r r e d  a l t e r n a t i v e  o f  the  USFS o r  
the L'OT. W ithou t  r e s o l u t i o n  o f  these  d i f f e r e n c e s ,  we may be 
spending s u b s t a n t i a l  s t a t e  r e s o u r c e s  th a t  cou ld  in s tead  be spent 
on an a c c ep tab le  a l ignmen t  th a t  meets DOT, FHA, NEPA, and o t h e r  
s t a n d a r d s .  To da te  1 see no i n d i c a t i o n  th a t  t h i s  exchange



— — —

accomp l ishes  I t s  o b j e c t i v e  o f  t r a n s p o r t a t i o n ,  and may in f a c t  
> h ind e r  i t  by spending dw ind l ing  r e s o u r c e s .

SUMMARY. I f  th e re  i s  to  be a t r a d e  o f  p u b l i c  r e s o u r c e s ,  i t  shou ld  
be done on i t s  m e r i t s ,  w ith  c a r e f u l l y  an a ly zed  b e n e f i t s  t o  the 
p u b l i c .  As I  rev iew  the community b e n e f i t s  which t h i s  t r a d e  i s
meant to  a ccomp l i sh ,  I f i n d  th a t  i t  f a l l s  v e ry  s h o r t  o f  a c h ie v in g
i t s  g o a l s .  I t  i s  my o p in i o n  th a t  the bes t  o p p o r t u n i t y  t o  a ch ie ve  
economic, r e c r e a t i o n ,  h a b i t a t ,  e n v i r o nm en ta l ,  and t r a n s p o r t a t i o n  
b e n e f i t s  f o r  the community would be to  r e t a i n  the e n t i r e  Leask Lake 
T ra c t  in S t a t e  ownership and use funds r a i s e d  from l im i t e d  h a r v e s t
in p a r t n e r s h i p  with the USFS and DOT to  b u i ld  a road th a t  connects
to the S h e l t e r  Cove t imber s a l e .

Th is  land t r ad e  does no t accomp l ish  i t s  in tended g o a l s .  In f a c t ,  
i t  h in d e r s  them, dec rea se s  the v a lu e  o f  the p u b l i c l y  owned land ,  
and dec reases  ou r  o p p o r t u n i t i e s  f o r  f u t u r e  economic b e n e f i t  and 
p u b l i c  en joymnent .  P le a s e  do a l l  w i th in  y ou r  power to  oppose t h i s  
t r a d e .

Thank you f o r  l i s t e n i n g  
B i l l  R o te c k i
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March 28, 1992

R e p re se n ta t iv e  C l i f f  Davidson 
Chairman, House R esources Committee 
House of R e p re se n ta t iv e s  
Juneau, A laska, 99811

Dear R e p re se n ta t iv e  Davidson,

As th e  chairm an o f  th e  House Resources Committee, p le a s e  
co n s id e r  c o -sp o n so r in g  th e  enc losed  b i l l .  There i s  a broad based 
support f o r  p r o te c t in g  th e  s t a t e  owned lan d s  w i th in  roaded access  
of Ketchikan f o r  r e c r e a t i o n a l  use  only .

The ag en c ies  such as th e  Mental H ealth  T ru s t  a r e  charged  
w ith th e  duty to  produce income from s t a t e  land  re s o u rc e s  v e s te d  
in  t h e i r  t r u s t .  L ikew ise th e r e  i s  a g r e a t  m o tiv a t io n  a t  th e  
s t a t e  le v e l  to  t r a d e  u n d es ig n a ted  s t a t e  lan d s  to  th e  Mental 
H ealth  T ru s t  to  c l a r i f y  t i t l e  and f u l f i l l  o th e r  r e s p o n s i b i l i t i e s .  
Because o f  such fo rc e s  w ith in  Alaska people  o f  K etchikan a re  
j u s t i f i e d  in  t h e i r  f e a r s  t h a t  w hatever th e  outcome o f  th e  Leask 
Lakes Land Trade, any s t a t e  la n d s  in  th e s e  a re a s  may be y e t  be 
l o s t  fo r  r e c r e a t i o n a l  use  by th e  people o f  K etchikan.

S p e c i f ic  s t a t u t o r y  p r o te c t io n  i s  d i f f i c u l t  a t  t h i s  t im e due 
to  th e  un reso lved  i s s u e  of th e  Leask Lakes Land T rade. Through 
t h i s  r e s o lu t io n  th e  l e g i s l a t u r e  can im m ediately reco g n ize  th e  
unique va lue  o f  th e s e  lan d s  to  th e  people of K etchikan and 
support development o f  a c c e s s ib le  r e c r e a t io n a l  la n d s  f o r  th e  
people of K etchikan Gateway Borough.

The r e s o lu t io n  r e f l e c t s  a c c u ra te ly  th e  en c lo sed  motion 
passed  unanimously by th e  K etchikan S ta te  Parks Advisory Board. 
Included  on t h a t  board  a re  members from a l l  s id e s  o f  th e  Leask 
Lakes Land Trade I s s u e .  E r ic  Muensch helped  d es ig n  th e  land  t r a d e  
fo r  Cape Fox C o rp o ra t io n .  B i l l  R oteki i s  one o f  th e  le a d e r s  of 
th e  Torgass C o n serv a tio n  S o c ie ty .  Nathan Jackson i s  a l e a d e r  
w ith in  the  lo c a l  N a tive  community. The motion i n i t i a t i n g  t h i s  
a c t io n  passed unanim ously.

To f a c i l i t a t e  passage  o f  t h i s  r e s o lu t io n  I  have spoken w ith  
s t a f f  a .  th e  o f f i c e s  o f  Jay K e r t tu la ,  Lloyd Jones and C heri 
Davis. I  have forwarded to  them co p ies  o f  th e  b i l l ,  r e q u e s t in g  
t h a t  they  co -sp o n so r  i t .  I f  th e  Resources Committee o f  bo th  
houses in tro d u ced  th e  r e s o lu t i o n  w ith  b i - p a r t i s a n  su p p o r t ,  a c t io n  
could  be taken  in  t h i s  s e s s io n  o f  th e  l e g i s l a t u r e .  Thank you fo r  
your time and e f f o r t  on our b e h a l f .

E rnest B. Meloche
Member, K etchikan S ta t e  Parks Advisory Board 
PO Box 6058
K etchikan, A laska , 99901 
247-6058

S in c e re ly ,
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I  would 1 
S ta te  Leg 
proposed
This trad<i 
which w i l  
p u b l i c l y -  
these  lane 
f o r  the ir

P .O. Box 3280 
Ke tch ikan ,  Alaska 99901 
May 3, 1992

C l i f f  Davidson
House Resources Committee
te  L e g i s l a t u r e
t o l  B u i ld in g
aska 99801 -1182

Dear R ep re s en ta t iv e  Davidson ,
ke to  express  my s in c e r e  d e s i r e  th a t  the  Alaska 
s l a t u r e  r e j e c t  passage o f  the Cape Fox C o rp o r a t i o n ' s  
and exchange b i l l  (HB578 and SB 4 6 5 ) .
i s  p r im a r i l y  a s h o r t - s i g h t e d  " t im b e r -d e a l "  
r e s u l t  in squander ing and abusing v a lu a b l e  

4vned r e s o u r c e s .  Z am p e r s o n a l l y  f a m i l i a r  with 
s and know th a t  s e v e r a l  much b e t t e r  o p t io n s  e x i s t  
t e l l i g e n t  management o f  t h i s  a r e a .

peopJ e inMany 
t h i s  f a r  
Gateway Bdrough ’ s 
than a kar o f  p ro v id i  
t o  l o c a l  
in fo rm a t ic
the i n f o r n a t i o n  needed t o  f a i r l y  c on s id e r  the p ro s  and cons o ft h i s  t rade 
dubious vs 
tw is ted  ar t r a d e  thex 
env lronmer 
No compreh 
o f  p u b l i c l  
g iven  t o  
t imber arej 
b id d e r ,  t r a d in g  fc 
t h e i r  own 
s t a t e  l a n t

There i s  
exchange 
p r o c e s s . 
f o r  const'

Ke tch ikan  f e e l  the p rocess  t o  push t h i s  b i l l  
as been c o n t r i v e d  and man ipu la ted .  The Ketch ikan 

(KGB) ' p u b l i c  h ea r ing "  was l i t t l e  b e t t e r  
ga roo  c o u r t .  The KGB appeared to  have no in t e n t i o n  
ng good accu ra te  and f a c t u a l  t e c h n ic a l  in fo rm a t io n  i t i z e n s ,  and in  f a c t  seemed t o  suppress such 
n as much as p o s s i b l e .  Loca l  c i t i z e n s  have not had

Both the  t imber c r u i s e  and a p p r a i s a l  a re  o f  
l u e .  I n f o rm a t i o n  g iven  t o  the p u b l i c  has been 
d misused, f o r  each reason g iven  f o r  doing t h i s  
e are b e t t e r  r e a son s  f o r  not doing i t .  The 
t a l  c o s t s  have no t  been f a c t o r e d  i n t o  the  a p p r a i s a l ,  
e n s iv e  assessment has been done reg a rd ing  the l o s s e s  
y -ovned w i l d l i f e  r e s o u r c e s ,  and no mention has been 
he v a lu e  o f  these  l o s t  r e s o u rc e s .  I f  s t a t e  lands  and 
put "on the b lo c k "  they shou ld  go to  the h igh e s t  

Tlhe KGB has lands t h a t  Cape Fox has shown i n t e r e s t  in 
r  the White R i v e r ,  bu t the KGB i s  u nw i l l i n g  to  t r ad e  
l a n d s .  F i n a l l y ,  why a r t  we s e l l i n g  v a lu a b l e  undamaged 
s f o r  as l i t t l e  as $ 7 2 /a c re  and buying c l e a r - c u t s  and

o th e r  unusab le  lands f o r  about f o u r  t imes as much??
r\o
o r

t  time enough t o  p r o p e r l y  s c r u t i n i z e  t h i s  land 
examine i t  in an open and f a i r  p u b l i c  r e v i e w  

p l e a se  put a s top  t o  t h i s  land exchange. Thank r i n g  t h i s  r e q u e s t . youo e
S in c e r e l y ,

S '

Jack ie  Ca 
cc» Hous

I
^ r b u r y
Resources Committee members
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April 14, 1992

Heather Muench 
Box 6811 

Ketchikan, Alaska 
99901

Dear Representative,I  am writing you concerning the Cape Fox (White River/Harr iet Hunt/ 
Talbot Lake) land trade between and the State o f  Alaska (Leask Lakes).

We need roaded recreational lands f o r  today's children; not more 
locked -up wilderness f o r  e l i t e  preservationists .

Families need a place to go that is  within a short car drive frcm 
Ketchikan. Families often do not have the time, or the money or the 
physical a b i l i t i e s  fo r  long extended hikes in to the wilderness.

The U.S. Forest Service's Ward Lake area i s  over-used. This shows 
a great need f o r  more o f  the same type o f  recreation.

I  am the mother o f  5 children; ages 11 to 3 years. We cannot go 
on long hard hikes. This land trade w i l l  give us and other families the 
opportunity to  continue to use land current ly owned by Cape Fox. The t r a i l  
along Ward Creek down to  Talbot Lake and along i t ' s  shore is  easy hiking 
f o r  children. Harr iet Hunt has vast recreat iona l opportunities. White River 
i s  a large slow moving, mandering r i v e r  with beautifu l sand bars. The area 
i s  great f o r  picnics, camping, and hiking. The road access to White River 
makes i t  unique.

The Leask Lake Area w i l l  be another area f o r  famil ies i f  the 
proposed logging plan o f  Cape Fox's happens. W i ld l i fe  and f ishe r ies  w i l l  
be protected while opening:* up the area.

Logging i s  not a d i r ty  word as sane people would l i k e  you to 
believe. Logging roads o f f e r  easy walking, bike riding, s t r o l l e r  pushing, 
X-country skiing, snownobiling, etc . f o r  fami l ies . You can recreate in a 
c learcut.

PJctise don't believe the l i e s  being to ld  by the preservationists . 
They claim this i s  a trade o f  clearcut f o r  wilderness. The fact is  Cape 
Fox i s  trading 4336 acress o f  which only 900 acres have been cut. The 
re s t  i s  p r is t ine wilderness with great potent ia l  f o r  families and roaded 
recreation. The State w i l l  be trading 2335 acres o f  which Cape Fox w i l l  
on ly be able to  cut 1400 acres. The in teg r i ty  o f  the Leask Lakes w i l l  
remain. This trade w i l l  a lso preserve the in tegr i ty  o f  White River,
Harr iet Hunt, and Talbot Lake. This trade w i l l  open up lands current ly  
owned by Cape Fox and th ie r  vast potentia l w i l l  be f o r  the average 
Ketchikanite to  enjoy.

The e l i t e  preservationist fee ls  near ly  driving 
through a clearcut to get to a beautifu l area ruins the experience f o r  them. 
They are repulsed by the sight o f  logged areas. I f  these areas are not 
p r is t ine  enough f o r  the snobby preservat ionist ,  there is  about 2H m i l l ion  
acres adjacent or very close by f o r  those people.

Please give families the same opportunit ies fo r  outdoor recreation. 
Approve the Cape Fox -  State land trade.

Thank you fo r  your attention.

Sincere ly ,

Heather Muench
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To:

From:

Honorable Cliff Davidson 
C hair, House Resources 
Alaska State Legislature 

bate Capitol 
Jjineau, Alaska 99801-1182

N [eg Cartwright 
P O. Box 9506 
Ketchikan, Ak. 99901

I am a resident 
Fox land trad< 
whole trade pi 
the Cape Fox 
proposal is no: 
will primarily 
Leask Lakes 
be developed 
levels of outd 
in this area fbi 
trading old-gr 
of you. Pleasb 
the lost recreational

of Ketchikan and am strongly opposed to the Leask Lakes-Cape 
proposal currently being considered by your committee. I feel the 

ocess has been railroaded by some Borough Assembly members and 
lorporation in an effort to generate 50 jobs for 2 years. This trade 
about roaded recreation but rather short-term economic gains that 

benefit private shareholders of the corporation. The state owned 
is unique in that it is centrally located and has the potential to 

i nto a high quality recreational area with roaded access and varying 
<>or activities for all residents of Ketchikan. Future roads planned 

transportation and utility purposes make this a viable alternative to 
<Jwth forest for clearcut lands as outlined in the bill proposal in front 

, I urgue you to carefully consider the implications of this bill and 
value of our public lands if this proposal is adopted.

>yer 
acid 

ddson
Z s w i

cc: Rep. Liicoln
Rep. Cimey 
Rep. Ivi
Rep. Fiikelstein 
Rep. M 
Rep.
Rep. Hi 
Rep. Leman 
Rep. Gijussoodorf
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Mary McCa f fe r ty  PO Box 3203 Ke tch ikan ,  Alaska 99901

Honorab le C l i f  C h a i r ,  House 
A laska S ta t e  S ta te  C a p i t o l  Juneau, A laska

Davidson 
a B o u r c e s  L e g i s l a t u r e

Honorab le  C l l£

Z am adamant ly B i l l .  I  am d i  s id e red  accept r e c r e a t i o n  a re  th a t  has been the White Rive way o f  an e n r l  a re  not expect pact lu sh  r a i n  
Ke tch ikan  r e s i  
s e r i o u s  cons ld  have on fu t u r e  K e tch ik an .

R e s p e c t f u l l y ,
7

Mary McCa f fe r t

cc :
Rep. L in c o ln  
Rep. Zavack l Rep. P in k e l s f t e in  
Rep. Moyer 
Rep. GruB8en|dorf

9 9 8 0 1 - 1 1 8 2

£ Davidson,

opposed to  the  Leask Lakes/Cape Fox Land Trade 3appointed th a t  such a t rade  would be con- i b le  f o r  l o c a l  r e s i d e n t s  who seek g u a l i t y  as. Ketch ikan l o c a l s  deserve  a r e c r e a t i o n  a rea  t h o u g h t fu l l y  p lanned f o r  them. I  have hiked Road a r e a .  Th is  s i t e  o f f e r s  l i t t l e  in  the rh lng  outdoor e xp e r ie n ce .  Our summer v i s i t o r s  »d t o  vaca t ion  in  c l e a r  cu t f o r e s t s .  They ex- Eorested land inhab i ted  by b i r d s  and w i l d l i f e ,  
dents deserve t h a t  same A laska .  P le a se  g ive  s r a t i o n  t o  the Impact t h i s  land t r ad e  w i l l  
o p p o r t u n i t i e s  f o r  q u a l i t y  r e c r e a t i o n  s i t e s  in

Rep. Hudson Rep. Carney Rep. Ivan  
Rep. Leman
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May 5, 1992

Honorable c 
C hair, Hous4 Alaska S ta tu  
S ta te  Capit^  
Juneau, AK

As a c o n c e r  
o p p o rtu n ity  
Capa Pox Co: 
c u r r a n t ly  c

While i t  i a  
c u r r e n t ly  14 
i a  a lso  tru ii 
te rm in a te  in

i f f  Davidson 
Resources committee 
L e g is la tu re

1
99801-1182

Dear Rapreai m ta t iv e  Davidson,

pad r e s id e n t  of Ketohikan, I  would l i k e  to  ta k e  t h i a  
t o  express ay s tro n g  opposit ion  to  th e  Leask Lakes * 

:-poration Land Trade b i l l  t h a t  your committee i s  
onsidering*

t r u e  t h a t  Ketohikan, l i k e  most Sou theast communities, 
oka o p p o r tu n i t ie s  f o r  q u a l i ty  roaded r e a r e a t io n ,  i t  

t h a t  th e  roads ve do have e i t h e r  p ass  through o r  
ex ten s iv e  c le a r c u t  a r e a s .  Those o f  th e  Ward

Creek/Lake H a r r ie t  Hunt and Whipple Creek d ra in ag es  (both owned 
and r a p id ly  c l e a r c u t  by th e  Cape Pox Corporation) a r e  f in e  
examples. He c e r t a in ly  d o n ' t  need ano ther  road through a 
v i s u a l ly  an I b io lo g ic a l ly  impoverished landscape j u s t  f o r  th e  
sake of b e l i g  ab le  to  p u t  a few more m iles  on o u r  v e h ic le s .  What 
we sift need ,.s a road  to /th ro u g h  a f in e  example of Southeast 
A la sk a 's  un .qua, a l b e i t  r a p id ly  d isappearing , tem perate  
r a i n f o r e s t  where lo c a l  u se rs  and v i s i t i n g  t o u r i s t s  can have th e  
o p p o r tu n ity  t o  see  and experience what sou thern  Sou theast 
A la sk a 's  f o r e s t  re so u rces  have to  o f f e r .  The sta te-ow ned Leaak 
Lakes t r a c t  o f f e r s  th e  b e s t  oppo rtu n ity  f o r  suoh a q u a l i ty  
r e c r e a t io n  experience . Promulgating t h i s  exchange f o r  th e  so le  
economic b e n e f i t  o f  a co rp o ra tio n  which has l iq u id a te d  i t s  
re so u rce s  through non -susta ined  y i e ld  management would p rec lude  
th e  p o s s i b i l i t i e s  o f  e s ta b l i s h in g  a road  system t h a t  accesses  a 
p r i s t i n e  arfca. I  r e a l i z e  t h a t  a t  t h i s  l a t e  d a te  in  th e  
l e g i s l a t iv e ]  s e s s io n ,  you 've a l l  g o t p r i o r i t y  i s s u e s  to  co n s id e r ,  
bu t Z ask  t p a t  you ta k e  a moment t o  cons ider both  th e  obvious 

t r a d in g  " t r e e s  f o r  stumps", as  i t  has been c a l l c '1 
jedent t h a t  such an exchange w i l l  e s t a b l i s h  f o r  t* 
ink you fo r  your time and c o n s id e ra t io n .

in e q u i ty  o f  
and th e  p re  
f u tu r e .  Th

S in c e re ly ,

'Kevin J .  HaHa l ie

cc: Rep. Li 
Rep. Za 
Rep. 7 i

U b y

ico lnraok i
ik e l s t e in

Rep. Koyer 
Rep. Grussandorf 
Rep. Hudson

Rep. Carney 
Rep. Ivan 
Rep. Leman
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To:

From:

Honorable Cliff Davidson 
Chair, House Resources 
Alaska State Legislature 
S ate Capitol
Juneau, Alaska 99801-1182

Meg Cartwright 
U. Box 9505 

Kletchll^n, Ak. 99901

I am a residei it of Ketchikan and am strongly opposed to the Leask Lakes-Cape
Fox land tradi» 
whole trade pfi 
the Cape Fox 
proposal is nc 
will primarily 
Leask Lakes 
be devp'-'ped 
levels of oui

proposal currently being considered by your committee. I feel the 
ocess has been railroaded by some Borough Assembly members and 
Corporation in an effort to generate 50 jobs for 2 years. This trade 
i about roaded recreation but rather short-term economic gains that 
benefit private shareholders of the corporation. The state owned 

ract is unique in that it is centrally located and has the potential to 
into a high quality recreational area with roaded access and varying 

r activities for all residents of Ketchikan. Future roads planned 
in this area fo1 transportation and utility purposes make this a viable alternative to 
trading old-gr DWth forest for clearcut lands as outlined in the bill proposal in front 
of you. Pleat e, I urgue you to carefully consider the implications of this bill and 
the lost recra itlonal value of our public lands if this proposal is adopted.

cc: Rep. Lincoln 
Rep. Cirney 
Rep. I\an 
Rep. F nkelstein 
Rep. Moyer 
Rep. Ziwacki 
Rep. Hudson 
Rep. Ljman 
Rqp. Grus8endorf

15:25

I



72k Bayview 
Ke tc hi kan 
A l as ka 99901 
May k, 1992

H o n o r a b l e  Cliff Davidson 
H o u s e  Be ac ur oe s Chair 
A l a s k a  St at e Legislature 
State Ca pi to l 
June au* A l a s k a  99801-1182

De a r  Bepre

I a m  a Ket 
controvers 
land exch 
k n o w  eaoh 
u p o n  exter 
the passag 
mistake,

SB k 6 5  and

senfcktlve Davidson,

o h l k a n  resident and ha ve be en following the 
y re ga rd in g the p r o p o s e d  L e a s k  Lakea/White B l v e r  

ejng6, , I have spent m a n y  days in bo th areas and 
of them well from ff rs t-ha nd experience. Based 
sive background kn ow le dge, I mu st tell yo u that 
e o f  this land ex ch an ge bill woul d be a terrible 
T*.i1b letter is to express m y  op po si ti on to 
H B  5 7 8 .

If yo u ta le the time to ex am in e this bi l l  closely, you w i l l  
find n u m e i o u s  re as ons why this land ex ch ange wo ul d be 
ex t r em el y u n d e s i r a bl e  legislation. We mu s t  do a better job 
o f  m a n a g i n g  Alaska's natu ra l resources if we wa nt to have 

e development and k e ep our state a decent and 
p l a o e  to live. Ad di ti on al ly , if this bill were 
beli ev e it would be an in di ca ti on that the s y s t e m  

and ba lanoes de s i g n e d  to sa feguard o u r  system of 
is n o  longer functional.

sustalnabl 
en jo ya bl e 
to pass, 
o f  oheoks 
government

F o r  the gc 
t h e re s t ( 
land ex oh

S i n o e r e l y  

J a c k  Q u a 1 1 ,f son

od of the general po pu la oe o f Ke tc hi ka n and for 
f the state, p l e a s e  do not pa s s  this proposed 

Ange bill.
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M a y  4,1992

Davidson 
Committee 

ture

Honor abfa Cliff 
House Resource 
Alaska State
State capital 
Junuea, AK 996011182 

Dear Sir:

I Vfotfd HKo to uga you to do everything in your power to. stop the Lease Lake Land’s 
Trade BIB. I be|ieve this woiid set a terrible preoedent for land tradee in the State of 

good timOer for stumps makes no eooncxnkj cx teuiMtiuiwf sense. I 
are tha moat logging roads in the state and they are worthless for 

anything but u$4 by the industrial timber beasts, not to even mention the tost of wildlife 
habitat

Thank you for y  hjt consideration.

Sincerely;

Jerry SharrircJ 
Box 121 v  
Craig, AK 98931

oc: PatCam ry
David Fkicelstetn 
Bfll Huds<n 
Loren Let tan 
Oeorgiam 

, Tbm M oyy 
Ivan Ivan 
Jamee Cdwackl 
Ben Grue *torf

x t  U n o o k i



Ellen Toll 
4204 Cope Street 

Anchorage, Alaska 99503 
(907) 561-0500

»/Fq  M , y

'f JQQ?

M a y  2, 1992

Representative Cliff Davidson 
P.O. Box V
Juneau, Alaska 99811

Re: Leask Lake Land Exchange

Dear Representative Davidson,

I am writing to voice my opposition to the exchange of old 
growth forest lands that belong to the State of Alaska to the 
Cape Fox Corporation in return for heavily logged and clear-cut 
lands owned by the Corporation. I understand that this exchange 
has been approved by the Senate and will be before the House for 
consideration this week. I think the exchange does not serve the 
interest of the state.

I understand that there has been no final appraisal of the 
deal, so it is impossible to know whether the acres to be 
transferred to the state (which have been clear-cut, so the 
economic, recreational or scenic value must be questionable) are 
of equal value to the old-growth that would be given up.

I also understand that the Senate amended the bill to 
provide that the citizens of Ketchikan will be given the 
opportunity to ratify the exchange. Although I understand that 
they will be most affected by the exchange, these are state 
lands. I also wonder about the propriety of a vote by part of 
the citizens on an appropriation of state money. If the Senate 
was so unsure of whether the appropriation should be made that 
they gave Ketchikan veto power over it, then the House should be 
even more skeptical.

I would urge you to vote against this bill. It is not in 
the state's interest to give up valuable old-growth forest lands 
in return for clear-cuts. It also sets a bad precedent for the 
transfer of state lands into private hands.

Thank you for your consideration.

Yours truly,

cc: All members of House Resources Committee
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From:

H Dnorable Cliff Davidson 
C lair, House Resource 
Alaska State Legislature 
Slate Capitol
Jmeau, Alaska 99801-1182

T m Zadina 
l  : 092 Connie Lane 
Ketchikan, Ak. 99901

I am a residei t o f  Ketchikan and am strongly opposed to the Leask Lakes-Cape 
Fox land trad* i bill (SB 465) currently being considered. I am an avid outdoors 
person who er joys hunting and fishing in the Ketchikan area. The majority o f the 
land we woult get in this trade is absolutely worthless as far as I am concerned 
for recreation. I believe it is possible to get roaded access in to the Leask Lakes 
area and devel 5p a high quality recreation area without being forced into accepting
a land trade tl

cc: Li ii

at is a bad deal for die public.

Ci m
coin
°y

Rep.
Rep.
Rep. I\
Rep. H  
Rep. M 
Rep. Z i\
Rep. Hi 
Rep. Li
Rep. Gjussendorf

I v  n
1 ikelstein 

>yer 
wacld 

ltdson 
man

1 7 :0 4
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HAY- 5-92 TUE 12:17 SEISD DISTRICT OFFICE FAX NO, 9072252838

May 5, 1992

Honorable Cliff Oavidoon 
Chair, Houae Raaourcoa 
Alaska State Lsgislature 
State Capitol 
Jgneeu, AK 99P01-11B2

Dear Fir* O a v i d s o m

I am writing in regards to the state land swap proposal with Cape 
Fox Corp., of The Leaek Lakes area uith White River.

I havs been s Ketohikan reaidant for 5 years* 1 have been employed 
full-time with SC Island School District as an itinerant music 
teacher. I cover tha 20,000 square mile diatriot in a floatplane 
on a daily basis. I sea tho logging an Prince of Uelaa and other 
locatione.

I enjoy living and working in SC Alaska, I feel extremely/ fortu­
nate to bo blessed uith a uondsrful Job and the wonderful natural 
beauty around mo,

t ainoaraly believe that the state should deaignste the leask Lakes 
aroa ao a protected atata park, Tha advantages of preserving such 
beauty so olose to Ketchikan show incredible wisdom and vision,
Onca it ie gone, Ketohikan losas an important rseourcs.

Ploesa support legislation to preserve Leask Lakes and dBny tha land 
swap with Caps Fox Corp.

Thank you vary much I

cci Rap, Lincoln 
Rep, lawacki 
Rep. Finkelstoin 
Rep. Moyer 
Rep. Gruesendorf 
Rep. Hudson 
Rep, Carney 
Rep, Ivan 
Rep, Lsman

OGsdg

David C, Glazier 
614 Main St. 
Ketohikan, AK 99901
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To:

From:

onorable Cliff Davidson 
Chair, House Resource 
Alaska State Legislature 
State Capitol 

ineau, Alaska 99801-1182

Steve Heinl 
P.O. Box 3101 
1 [ctchikan, Ak. 99901

I am a resid 
Fox land tra< 
benefit to tho 
recreate in a 
recreational 
corporaion 
away. P leasi

cc: Rep. L

Rep. I

.dot o f Ketchikan and am strongly opposed to the Leask Lakes-Cape 
e bill (SB 465) currently being considered. I feel that there is no 
i state or the public in this trade proposal. Why would I want to 

_ clear-cut area? The White River area is not appealing to me as a 
jxea. The economic gains are short term and benefit a handful o f  

s lareholders but not the public. I strongly feel that this is a state give  
consider the implications o f a trade o f this nature and vote no.

incoln
Rep. Carney 
Rep. I  fan 
Rep. Flnkelstein 
Rep. Moyer 
Rep. 2awacld

( S io U k L ,

udson
Rep. Leman 
Rep. C russendorf
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443 Front Street 
Ketchikan, Ak. 99901 
May 3, 1992

Honorable Cliff Davidson:
Chair| Hquse Resources Committee

re: Cafe Fox Land Exchange HB37B

Representative Davidson:

In Ketchikan thia trada haa baan touted aa an anawar to our 
"Roaded Recroational Naada" and a road -further up tha ialand.

In fact uhat thia bill doea ia:

-sell Stita owned recreational land at *72/acre and buy privately 
owned cliarcut land at an average of *S95/acre .
THIS IS NOT A GOOD DEAL FOR RECREATION

-spend 
doeen’t 
legal po» 
tha raca 
standards 
THIS IS I

-designs 
area, pi 
and calls 
A CLEARCl

-decreasa 
claim it 
interests 
THIB BILL

This trac 
for valus 
state.

2.5 million on a road upgrade for a road that the stats 
ant, that tha borough government wants but does not have 
ers to maintain, and is NOT the prafferad alternative of 
nt DOT highway study, and cannot meat FHA .»ighway

OT A GOOD DEAL FOR A ROAD UP THE ISLAND

clearcuts in a gem of a very accessible and beautiful 
ts a *2.3 million road through and to these clearcuts, 
the project a tourist attraction.

T DOES NOT INCREA8E THE TOURISM INDU8TRY

deer population by 71% on the state traded lands and 
is being done to "further...environmental protection 
1 (quote from the bill)
IS DEVASTATING TO WILDLIFE

e does not accomplish what it claims to, is not value 
and benefits a very few people at a great cost to the

PLEASE OPPOSE HB37B and SB]

Sincerely yours, 
Bill Roteckl



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

NAME: CAROLYN STALLINGS 
TITLE:

ADDRESS: 61fi SUNSET DRIVE
CITY: KETCHIKAN, AX ZIP: 99901
PHONE: 297-9817 

BILL NO: SB 965
SUBJECT: LANO EXCHANGE WITH CAPE POX CQfifORATION
MESSAGE: I AM NOT IN FAVOR OF THE TRADtS HITH CAPE FOX. I STRONGLY SUPPORT A 
STATE PARK IN THE LEASK LAKES AREA, AND TRADING FOR MORE STUMPS DOES NOT MAKE 
GOOD ECONOMIC SENSE IN THE LONG RUN. PLEASE TREAT THIS BILL NI7H GREAT, 
HOUGHTFUL CONSIDERATION.

POHID: 08160130 
DATE: 92/09/19 
TIME: 16:01:30 

LIONAME: KETCHIKAN LIO

COPIES! SENATORS

ELIASON
POURCHOT

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

NAME: JOAN E. KAUTZER 
TITLE:

ADDRESS: LOT t, UPPER GEORGE INLET, BOX 129
CITY: POINT BAKER ZIP! 99927
PHONE: n/r- 

BILL NO:
SUBJECT: LEASK LAKES LANO TRADE
MESSAGE: AS A PROPERTY OWNER IN GEORGE INLET, I STRONGLY OPPOSE THIS CORRUP 
LANO TRADE. THE STATE WOULD ILL SERVE THE PUBLIC IN THIS UNBALANCED SWAP. IEASK 
LAKES SHOULD BE LEFT IN IT'S EXISTING OLD GROWTH SPLENDOR TO BEST PROVIOE FOR 
VIABLE RECREATIONAL OPPERTUNITY. DON'T ALLOW THIS PUBLIC THEFT TO OCCUR!

POMID: 15132802 
DATE: 92/0</19 
TIME: 13:28:02 

LIONAME: PETERSBURG LIO

COPIES: REPRESENTATIVES SENAIflBS

BROW}: JONES
ELLIS ELIASON
GRUSSENOORF KERTTULA
NAVARRE MENARO



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

NAME! ANOI 5MITH-GUTHREAU 
TITLEi CONCERNED CITIZEN 
DRESS: P. 0. BOX 6033
CITY: KETCHIKAN ZIP: 99901
PHONE: 225-6033 
LL NO:
BJECT: LEASK LAKES-NHITE RIVER LAND TRAOE PROPOSAL
SSAGE: HELLO: I'M WRITING TO STATE MY OPPOSITION TO THE PROPOSED LAND SWAP
UEEN CAPE FOX AND THE STATE. I'M IN FAVOR OF THE LEASK LAKES AREA AS A STATE 
RK BUT NOT IF IT'S GOING TO BE LOGGED FIRST. IT WOULD DEFEAT THE PURPOSE OF 
ECREATION/PARK AREA! THANKS!

POHID: 06169296 
DATE: 92/03/25 
TIME: 16:92:96 
ONAME: KETCHIKAN LIO

OPIES: REPRESENTATIVES SENATORS

BROWN JONES
C.DAVIS KERTTULA
ELLIS POURCHOT
GRUSSENOORF
MACKIE
NAVARRE

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

99901

SUPPORT A LEASK LAKE STATE

POMIO: 06169010 
DATE: 92/03/25 
TIME: 16:90:10 

LIONAME: KETCHIKAN LIO

COPIES: REPRESENTATIVES SEMiMBHS

C.DAVIS JONES
ELLIS KERTTULA
NAVARRE POURCHOT
TAYLOR

NAME: SCOTT M. GUTHREAU 
TITLE: PRIVATE CITIZEN 

ADDRESS: P. 0. BOX 6033
CITY: KETCHIKAN ZIP:
PHONE: 225-6033 

BILL NO:
SUBJECT: CAPE FOX CORPORATION LANO SWAP 
MESSAGE: I STRONGLY OPPOSE THE LAND SWAP BUT DO 
PARK.



PUBLIC OPINION MESSAGE

DEAR* REPRESENTATIVE DAVIDSON

NAME: DAVID BEEBE 
TITLE: COMMERCIAL FISHERMAN 
)RES3: BOX 196
CITY: PETERSBURG ZIP: 99B33
’HONE: 772-3B0B 
IL NO: HB 576 
3JECT:
SSAGE: PLEASE VOTE THIS TRADE DOWN! THE POOR CHOICE OF ROAD CONSTRUCTION THAT 
S ORIGINALLY CONOUCTEO MILL SADDLE THE STATE MITH HUGE MAINTENANCECOSTS 
TE, NOT TO MENTION THE SHAM OF "RECREATION" AND "WILDERNESS" VALUES THAT 
ERY TOURIST IS LURED TO ALASKA UPON.

POMIO: 15155290 
DATE: 92/09/13 
TIME: 15:52:90 
3NAME: PETERSBURG LIO

3PIES: BfpPSSENTAHyES SEMTflK

BROWN JONES
MACKIE KERTTULA
NAVARRE MENARO
TAYLOR POURCHOT

PUBLIC OPINION ME3SAGE

DEAR: REPRESENTATIVE DAVIDSON

NAME: JOSEPH D. SEBASTIAN 
TITLE:

ADDRESS: BOX 1297
CITY: POINT BAKER 2IP: 99927
PHONE: N/R- 

; BILL NO: HB 576
1 SUBJECT: LAND EXCHANGE MITH CAPE FOX CORPORATION 
MESSAGE: BE ADVISED THAT THE LEASK LAKES LANO TRADE IS UNWISE AND CORRUPT. 
STATE WOULD INHERIT ROAD MAINTENANCE PROBLEMS, UNSTABLE SOILS, AND MANY 
EXISTINGSLIDES. HOW THIS LANO RIPOFF GOT THIS FAR IS A TESTIMENT TO IN-STATE 
CORRUPTIONLEAST LAKES IS AN OPPORTUNITY FOR AFOWL STATE PARK AND TOURIST 
DESTINATION.

POMIO: 15152312 
1 DATE: 92/09/13 

TIME: 15:23:12 
LIONAME: PETERSBURG LIO

COPIES: REPRESENTATIVES ?FNATpBS

BROWN JONES
ELLIS ELIASON
MACKIE KERTTULA
NAVARRE POURCHOT



PUBLIC OPINION MESSAGE

DEAR! REPRESENTATIVE DAVIDSON

NAME! JOSEPH D. SEBASTIAN 
TITLE:
JDRESS: BOX 1297 
CITY! POINT BAKER ZIP: 99927
PHONE! 772-9669 
ILL NO: HB 576
UBJECT: LANO EXCHANGE WITH CAPE FOX CORPORATION
ESSAGE: OE AOVISED THAT THE LEASK LAKES LANO TRADE IS UN-HISE AND CORRUPT. 
ATE WOULD INHERIT ROAD MAINTENANCE PROBLEMS, UNSTABLE SOILS, ANO MANY 
ISTINGSLIOES. HOW THIS LANO RIPOFF GOT THIS FAR IS A TESTIMENT TO IN-STATE 
RRUPTION LEAST LAKES IS AN OPPORTUNITY FOR A FOWLSTATE PARK ANO TOURIST 
TINATION.

POMIO: 15151991 
DATE: 92/09/15 
TIME! 15:19:91 

IONAME: PETERSBURG LIO

COPIES: REPRESENTATIVES SENATORS

BROWN JONES
ELLIS KERTTULA
MACKIE POURCHOT
NAVARRE

PUBLIC OPINION MESSAGE

DEAR! REPRESENTATIVE DAVIDSON

NAME: DON CORNELIUS 
TITLE:

ADDRESS: BOX 1727
CITY: PETERSBURG ZIP: 99833
PHONE: 772-9869 

BILL NO: HB 576
SUBJECT: LAND EXCHANGE WITH CAPE FOX CORPORATION
MESSAGE: PLEASE SAY NO TO LEASK LAKES LAND EXCHANGE. USE ALTERNATE ROUTE FOR 
ISLAND ROAD SYSTEM. LEASK LAKES WOULD MAKE A VERY POPULAR STATE PARK. WHITE 
RIVER ROAD SYSTEM IS A MAINTENANCE NIGHTMARE ANO WOULD COST TOO MUCH TO 
MAINTAIN ANO INCUR TOO MUCH LIABILITY.

POMIO: 15195208 
OATE: 92/09/13 
.TIME: 19:52:08 

LIONAME: PETERSBURG LIO

COPIES: REPRESENTATIVES SENATORS

NAVARRE
FINKELSTEIN
HUDSON
IVAN
LEMAN
LINCOLN
MOYER
ZAWACKI
TAYLOR
C.DAVIS

JONES
KERTTULA
MENARD
POURCHOT



PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR! REPRESENTATIVE OAVIDSON DEARS REPRESENTATIVE DAVIDSON

NAME! CONSTANCE GRIFFITH 
TITLE: CITIZEN 

AD0RE5S: 2509 FOURTH AVENUE
C1TTJ KETCHIKAN ZIP: 99901
PHONE: 225-5069 

BILL NO:
SUBJECT: STATE OF ALASKA - CAPE FOX LANO SNAP
MESSAGE: D.N.R. WANTS TO TRADE 2,500 ACRES AROUND LEASK LAKES FOR 9,300 ACRES 
IF LOGGED-OVER LANDS HEAVILY CLEARCUT. O.N.R. CLAIMS THE TRAOE PROVIOES A 
RECREATION AREA FOR KETCHIKAN. LOGGED AREAS ARE NOT SUITABLE. LEASK LAKE STAT 
LANOS PROVIDE WILDLIFE, RECREATION ANO FISH. A CENTURY IS REQUIRED TO RESTORE 
LOGGED AREAS WITH THESE VALUES. THE PROPOSED SWAP IS A HOAX. PLEASE DO NOT 
APPROVE THIS LANO SWAP.

NAME: MRS. AMOS BURG 
TITLE: 

address: PO BOX 20005
CITY: JUNEAU, AK ZIP: 99B02
PHONE: N/R- 

8ILL NO: SB 965
SUBJECT: LAND EXCHANGE WITH CAPE FOX CORPORATION
HESSAGE: SB 965 IS UNCONSTITUTIONAL ANO VOID. THE STATE CAWOT EXCHANGE 
PRIVATE PROPERTY FOR STATE PROPERTY, OTHERWISE THE* COULD TAKE AWAY YOUR HOME 
FOR STATE PROPERTY! EVEN BEFORE OUR U.S. CONSTITUTION Hi; FORMED THERE WERE 
RESOLVES BY OUR FRAMERS THAT PRIVATE PROPERTY SHOULD NOT BE TOUCHED.

POMIO: 0B195601 
DATE: 92/03/09 
TIME: 19:56:01 

L10NAHE: KETCHIKAN LIO

COPIES: REPRESENTATIVES SENATORS

BROUN
C.0AVI3
GRUSSENOORF
NAVARRE

JONES
KERTTULA
POURCHOT

POMID: 00095553 
OATE: 92/05/05 
TIME: 09:55:53 

LIONAME: JUNEAU LIO

COPIES: ES REPRESENTATIVES SENATORS

BAKER BARNES ADAMS
BOYER BROWN COLLINS
BRUCKHAN CARNEY COTTEN
CHOQUETTE B.DAVIS CRAFT
C. DAVIS DONLEY DUNCAN
ELLIS FINKELSTEIN ELIASON
FOSTER GONZALES FISCHER
GRUENBERG GRUSSENOORF FRANK
HANLEY HUOSON HALFORD
IVAN JACKO HOFFMAN
KOPONEN KUBINA JONES
LARSON LEMAN KERTTULA
LINCOLN MACKIE MENARD
HACLEAN MARTIN PEARCE
M.A.MILLER M.W.MILLER POURCHOT
MOYER NAVARRE ROOEY
PARNELL G.PHILLIPS SHULTZ
R.PHILLIPS SHARP STURGULEWSKI
TAYLOR ULMER UEHL1NG
ZAWACKI ZHAROFF
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Cliff Da'S 
Chair m 
Box V 
Juneau,

Box 315B
Ketchikan, Alaska 99901 
May 3, 1992

idson
of House Resource Committee<n

Alaska 998i l  

Re: Leajjk Lakes - White River Trade 

Dear Mr. Davidson:

I have lived in Ketchikan since 1954. I have taught school for 15 years 
and am at present teaching school at Schoenbar Junior High. I am an outdoor 
recreate r and am a regular promotor of outdoor recreation for my students.

1 am concerned about the Leask Lakes - White River land trade for 
many r< asons.

0  le: Leask Lakes should be turned into a National or State Park in 
order tt at safety regulations would be made. At present there are no rules 
or regui aiions in the Harriet Hunt and White River areas. The four 
wheelers nearly run over the cross-country skiers. They are fighting with 
each other. There needs to be designated areas so that both groups of people 
are hap >y. People are driving their cars out of control on the roads and 
teenage -s go there to drink. The roads are barely maintained. The road to 
White River is a four wheel road and is not one that people would choose for 
a Sunday drive with the family. Bvery year we have totalled cars and 
people Leing hit by speeding cars. Someday something disastrous is going to 
happen to the lives of people.

T
country 
family 
there, 
propert 
same.

vo: We need a National or State Park with maintained cross­
trails would enable more people to use the area. It would become a 
rea. There are people right now that won't take their children up 

l{f the Leask Lakes area is handled like Cape Fox's While River 
7 or Ketchikan's Parks and Recreation, we will only have more of the

Three: Cape Fox's White River property is NOT the type of place one 
goes to ook at the beauty of the countryside because it is nothing buV a 
graveyj rd of barren stumps. It Is very pretty in the winter because the
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snow w  lite washes the debris. Mountain biking in the summer is a dreadful 
sight It s not the place I take any visitors from out of town unless they 
mounta n bike and they always ask, '"What happened out here?"

Fpur: From the dollar standpoint for the State of Alaska, I think It Is 
a dangerous situation. Does the state want to get into selling land to 
corporate interests and let them exploit the major raw product we have out 
there? Is the State of Alaska going to benefit as much as Cape Fox?

F vei Ketchikan and the surrounding area needs a recreation area for 
the peo] >le that live here. Juneau has one, Anchorage and Fairbanks have 
one. W< t have nothing other than a few State Parks with walking paths or 
campinj facilities. We need a RECREATION AREA. We need to ride bikes, 
cross country ski, hike, four wheel, fish, and camp. Our roads are so 
coagulated with cars and congestion that it Is no longer a safe place to 
ride...so 
recreate

I

White f

we need to think about our children and where they are going to 
. We do have the water...but not ail people do the water.

appreciate your consideration injiot supporting the Leask Lake. 
Lver trade.

r n - p  „

Rosie Roppel

cc  B jn  Guessendor
Georglanna Lincoln 
Pat Carney 
D ivid Finkelstein 
B 11 Hudson 
b an Ivan 
T^m Moyar 
Lorren LeMan 
J1 n Zewacky
Johnny Ellis (House Rules Committee)



6489 South Tongass Highway 
Ketchikan, Alaska 99901 
May 6 , 1992

Honorable Cliff Davidson 
Chair, House Resources 
Alaska State Legislature 
State Capitol
Juneau, Alaska 99801-1182 

Dear Representative Davidson:

I am third generation Alaskan and a Ketchikan native who has spent 
quite a lot of time in and around the Leask Lakes area. This is 
one of the most beautiful, pristine, and untouched areas in 
Southeast Alaska. I strongly feel that a land trade with the Cape 
Fox Corporation would not only be detrimental to me, but also to my 
children and grandchildren. 1 strongly urge you to vote against 
this land trade.

Respectfully,

O J A  J r u ju u f r
Mary U^quhart O

cc: Rep. Lincoln
Rep. Zawacki 
Rep. Finkelatein 
Rep. Moyer 
Rep. Grussendorf 
Rep. Hudson 
Rep, Carney 
Rep. Ivan 
Rep. Leman



722 P a rk  Avenue 
K e tc h ik a n ,  A la s k a  99901 
May 6 , 1992

The H o n o ra b le  C l i f f  D a v id s o n  
C h a ir ,  House R e so u rce s  
A la s k a  S ta te  L e g is la tu r e  
S ta to  C a p i t o l  
J u n e a u , A la s k a  99801-1182

D e a r R e p re s e n ta t iv e  D a v id s o n :

I  am a K e to h ik a n  n a t iv e  and am s t r o n g ly  opposed  t o  th e  Lea sk  
L a ko s -C a p e  F ox  C o rp . la n d  t r a d e  b i l l  t h a t  p a s s e d  o u t  o f  th e  
S e n a te  l a s t  w eek. I  am a ls o  c o n c e rn e d  a b o u t th e  p re s s u re  t h a t  
may be e x e r te d  on each and e v e ry  one o f  yo u  t o  make a d e a l r a t h e r  
th a n  t o  c o n s id e r  t h i s  t r a d e  on i t s  own m e r i t s .  I  u rg e  you  t o  
c o n s id e r  t h i s  b i l l  o n ly  on i t s  own m e r i t s .

S in c e r e ly ,

D e id ra  H o lum

o c :  R ep, L in c o ln
R ep. Z a w a ck i 
R ep. F in k le s t e in  
R ep. M oye r 
R ep. G ru s s e n d o r f  
R ep . Hudson 
R ep. C a rn e y  
R ep. Iv a n  
R ep. Leman
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LoAnn Swanson 
PO Box 1161 
Ward Cove, Ak 99901 
6 May, 1992

Honorable Cliff Davidson 
Chairman, House Resources Committee 
Alaska State Legislature 
Juneau, Alaska 99801-1102

I am writing to encourage you to oppose the Leask Lakos Capo Pox 
Land Exchange <HBS78). 1 Have been a resident of this community
for over 27 years, have raised my family here, and have spent 
many hours recreating in the places near to Ketchikan including 
the White River before it was logged. I am deeply concerned that 
you would consider trading this desslmated area for the Leask 
Lakes Drainage. I am not alone in this concern. Please note the 
following:

At the DNR hearing about the proposed exchange:

COMMUNITY
KETCHIKAN
SAXMAN
JUNEAU

OPPOSED
36
2
2

FOR
26#
14
6#

NUETRAL

1

# <1 person spoke in support at bath hearings)

Written Testimony submitted to DNR about the proposed exchange: 
0PPP0SED 37 FOR 16

Furthermore, there was a petition circulated by a group called 
"Tho Leask Lakes State Park Committee" calling for the creation 
of a State Park in the Leask Lakes area. In response to that, 
the Cape Fox Corporation circulated a petition to oppose the 
State Park idea. It is my understanding that the petition for 
the park gathered about 800 signatures, and tho one opposing the 
park received about 110 signatures.

Clearly this community does not "overwhelmingly support" trading 
stumps for trees. Pleaso give this your careful consideration

Sirvperely^^ 

LoAnn Swanson

cc:
Rep. Lincoln 
Rep. Zawacki 
Rop. Flnkelsteln 
Rep. Moyer 
Speaker Qrussendorf

Rep. Hudson 
Rop. Ivan 
Rep. Carney 
Rep. Loman

I



641J9 South Tongao3 Highway 
Ketchikan, Alaska 99901 
May 6, 1992

Honorable Cliff Davidson 
Chair, House Resources 
Alaska State Legislature 
State Capitol
Juneau, Alaska 99001-1102 

Dear Representative Davidson:

I am third generation Alaskan and a Ketchikan native who has spent 
quite a lot of time in and around the Leask Lakes area. This is 
one of the most beautiful, pristine, and untouched area3 in 
Southeast Alaska. I strongly feel that a land trade with the Cape 
Fox Corporation would not only bo detrimental to me, but also to my 
children and grandchildren. I strongly urge you to vote against 
this land trade.

Respectfully,

Mary U^quhart O

cc: Rep, Lincoln
Rep. zawacki 
Rep. Finkelatein 
Rep. Moyer 
Rep. Grussendorf 
Rep. Hudson 
Rep. Carney 
Rep. Ivan 
Rep. Leman
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Ralph C. Gregory» o * c  X i t a h t H M n ,  U y n h .  ■ ■ ■ O X
iiitmt-Kii

Cliff Davidson, Chair 
House Resources Committee

Dear Cliff:

1 have observed the proposed land trade between Cape Fox and 
the State since its beginning concepts. While I worked for it 
in its early stages, X no longer feel that the community hoc a 
stake in its completion.

The Borough has neither the powers nor financial resources to 
maintain the road, It should not be assumed that future 
Assemblies will be obligated to expend local revenue in times 
when other serious and pressing problems face taxpayers to 
operate a dead end and expensive ROW.

The State DOT has determined that the proposed ROW would not 
be suitable for future development into a federal funded 
highway across the island. Actual development of a 
transportation link to Canada would be buJlt over another 
route.

Logging close to Ketchikan is gradually eroding the outdoor 
experiences available to our residents and extension of clear 
cut logging in this area would not enhance the visitor 
industry, personal quality of life or long term employment in 
the Borough.

Personal regards,

Ralph C. Gregory
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STEVE COWPER, GOVERNOR

*  0 .  B O X  W
D O U O L A S ,  A L A S K A  9 M H 4 0 3 0

* " 1 6 5 - 4 2 9 0

n«i)lL«L Division

N o v e m b e r  13, 1990

CP n  GTP

I 'c / F
D E P A R T M E N T  OF F IS H  A X D  GA M E

S O U T H E A S T  REGIONAL OFFICE

Mr. Bruce Phelps 
P l a n n i n g  Director 
K e t c h i k a n  Gateway Borough 
344 Front Street 
Ketchikan, Alaska 99901

D e a r  Mr. Phelps:

Re: Habitat Impacts and Proposed White H i v er / Le as k Lakes Lan d
Trade

I n  the Ketchikan Community Survey completed by the M c D o w e l l  G r o u p  
in S ep tember 1990, "Consideration of wi ldlife and fisheries 
h a b i t a t  impacts in p ro p o s e d  la n d  *v rs h *n g *e  was th e  a o a t  im p o r t a n t  
v a l u e  overall," as expressed by a representative sample o f  
K e t c h i k a n  residents.

D u r i n g  the community workshop held on N ovember 3, 1990, t h es e 
v a l u e s  were once again reiterated. In a paired c o m p a r i s o n  
a nalysis of important cultural and natural resource v a l u e s  w i t h i n  
t h e  study area, th e combined effort of m a n y  of the w o r k s h o p  
p a r t i c i p a n t s  found that the highest p r iority goals of the 
c o m m u n i t y  were to:

(1) "Provide roaded recreation." and

(2) "Protect and ma in ta in  vildlife species, abundance, 
diversity, and habitats."

A t  vario us  times during the past year, Department of F is h a nd 
G a m e  staff have informed Borough and rep# Fox personnel t h a t  the 
p r o p o s e d  White R iv er/Leask Lakes land trade wo u ld  b e  
c ounterpr od uc ti ve  to the goals of fish and wildlife h a b i t a t  
p r o t e c t i o n  witnin the recreational study area. For example, on 
2-12-90, staff transmitted comments to y o u  that the p r o p o s e d  
trade, "would result in a net loss to b o t h  high quality h a b i t a t s  
a n d  recreational opportunities. This trade w o u l d  h a v e  
i r re vo ca bl e  consequences to those types of habitats w h i c h  w i l l  
b e c o m e  the most limited in future years."



Department staff have informed me that although they had made the 
proposed land trade their highest priority/ and requested close 
coordination and involvement during each stage of the 
Borough/Cape To* planning process, their concerns have not been 
addressed.

Unfortunately, what has emerged as a result is a product which 
has significant technical flaws regarding the wildlife and 
habitat information which is now being publicly presented by the 
Ketchikan Gateway Borough and the Cape Fox Corporation. Although 
a logging engineer employed by Cape Fox informally discussed 
certain aspects of some wildlife species with department staff, 
the Borough has not made available to us sufficient opportunities 
to rovi*w and partioipat* in th« various* stages o£ development of 
the materials which are being presented.

Consequently, the Borough Planning Department is now displaying 
"critical habitat" maps for wildlife which are technically 
incorrect.

I'hls d * f i o i c n o y  n e e d *  to be r e m e d i e d  and W 8 a r e  W i l l i n g  and
available to assist you in this endeavor. Furthermore, when 
discussing the wildlife related impacts, we would appreciate it 
if you would instead report that the trade is expected to result 
in a significant net loss of important habitat values.

For additional information concerning our review of the proposed 
land trade and options for roaded recreational opportunities in 
the Ketchikan area/ please refer to the enclosed comments which 
ve hope you find useful/

Sincerely,

Richard Reed 
Regional supervisor

enclosure

cc: Mayor Bartholomew
Borough Assembly Members 
Frank Rue, ADF&G 
Jack Gustafson, ADF&G 
Andy Pekovich, ADNR 
Mike McXinnon, ADOT/PF

aileask.ltr



ALASKA DEPARTMENT OF FISH AND GAME 

NOVEMBER 1990

The Depa r t m e n t  of Fish and Game has concluded that there are 
serious problems with the proposed LeasJc Lakes/White River land 
trade. We believe that this trade would result in a net loss to 
both w i l d l i f e  habitat values and future recreational opportunities. 
Additionally, further evaluation by qualified transportation 
experts and other specialists may reveal that a trade could impede 
the timely extension of a transportation link extending into this 
area. With proper planning, retention of the Leask Lakes drainage 
in s t a t e  ownership could be beneficial to future habitat and 
re c reational values, while concurrently expediting a road extension 
and the eventual establishment of a transportation corridor. A 
more c o m p l e t e  explanation of our concerns follows:

1. T H E  TRADE WILL RESULT IN A SIGNIFICANT NET LOSS OF IMPORTANT 
H A B I T A T  VALUES.

O v e r  the past year, Alaska Department of Fish and Game 
biologists have met with Forest Service biologists to discuss 
ways of harvesting timber on southern Revilla Island while 
att e m p t i n g  to maintain healthy wildlife populations. We have 
identified the protection of a core area including the Naha 
R i v e r  drainage, the George Inlet Saltchuck, and the Leask 
Lakes drainage as vital to this objective. Most of the lands 

- arou n d  this core area will be intensively logged, and the area 
w h i c h  includes Leask Lakes will become essential in attempting 
to maintain the future integrity of wildlife populations on 
so u t h e r n  Revilla Island, in addition to striving for viable 
and well distributed representations of wildlife species in 
so u thern southeast.

T h e r e  is a greater diversity of species at Leask Lakes, along 
w i t h  a more complex food chain than exists at the White River. 
Species which have suitable habitat in the Leask Lakes tract 
b u t  not in the White River drainage include sockeye salmon, 
s u m m e r  run coho salmon, trumpeter swans, loons, Vancouver 
C a n a d a  geese, bufflehead, goldeneye, greater/lesser scaup, 
h o o d e d  mergansers, goshawks, marten, some of the owl species, 
and possibly others. A  half-dozen or more species could be 
lo s t  from the ecosystem at Leask Lakes if the land trade plan 
is implemented, and the present abundance of many other 
spec i e s  could be greatly reduced. For example, Leask Lakes 
p r e s e n t l y  provides suitable habitat for two (swans, goshawks) 
r e g i o n a l l y  identified sensitive species, while the White River 
does not. Consequently, while additional logging in the White 
R i v e r  would not affect the habitat of presently identified 
se n s i t i v e  species, we can anticipate that both sensitive 
species could be permanently lost from the Leask Lakes area



u n d e r  the land trade proposal. Additionally, other wildlife 
w h i c h  may disappear from the Leask Lakes tract with the heavy 
fragmentation and greatly expanded access proposed by the land 
trade could include some of the species of owls, marten, 
wolves, and possibly others.

T h e r e  are three important factors which contribute to the 
r e l a t i v e l y  high level of wildlife productivity in the Leask 
Lakes area compared to the White River. These are (1) the 
p r e sence of a lake system, (2) lack of previous habitat 
fragmentation/loss and, (3) geographic juxtaposition in 
r elation to other productive habitats. The Leask Lakes tract 
is strategically located adjacent to both the Naha and the 
G e o r g e  Inlet Saltchuck. Some species require large blocks of 
old growth, and their viability can be much better provided 
for in the current existing land ownership pattern. Important 
habitats and suitable connections to other unfragmented areas 
c a n  be designed if the state retains ownership of the Leask 
Lakes tract. A trade would severely cripple our planning 
efforts to maintain viewable, harvestable, and viable 
p o p u l a t i o n  levels of some wildlife species near Ketchikan, 
e s p e c i a l l y  for wildlife within proximity to an accessible road 
system.

T H E  TRADE RESULTS IN A NET LOSS TO HIGH QUALITY RECREATIONAL 
O P P O R T U N I T I E S .

St a f f  has concluded that there is a much wider diversity, 
h i g h e r  quality and greater abundance of future recreational 
opportunities in the state-owned Leask Lakes tract than on 
Cape Fox-cvned White River lands. Local residents have 
p r o m o t e d  a plan to keep the Leask Lakes tract under state 
ow n e r s h i p  and provide roaded access to the area for the 
purp o s e  of opening-up this part of George Inlet for 
recreational use. They have stated that visitors could pursue 
a v a r i e t y  of activities including hunting, fishing, camping, 
hiking, sight-seeing, natural history education, photography, 
n o n-motorized boating/canoeing, and winter sports such as ice- 
skating, ice-fishing, and cross country skiing. A lands 
co m m i t t e e  composed of area residents rated the recreational 
v a l u e s  of the Leask Lakes area equal to or higher than those 
for the White River. Department of Fish and Game staff who 
h a v e  spent significant amounts of time in both areas rate the 
L e a s k  Lakes as having a much greater value in each 
recreational category than the White River.

It seems, for example, that the amount and quality of sport 
fishing opportunities at the White River have been somewhat 
exaggerated. While there are sometimes large runs of pink 
sal m o n  into the White River, few sportfisheroen pursue pinks 
a f t e r  they have entered their spawning streams. Other species 
of fish occur in the White River, but are not abundant. In
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the single escapement survey conducted for steelhead, for 
example, only 22 fish were observed. At this point, 
bi o logists are unsure if a viable steelhead season would be 
p o s s i b l e  on the White River if the road were opened for public 
access. Additionally, some habitat impairment has occurred as 
a r e s u l t  of the logging activities which have taken place in 
the White River, particularly where clearcutting has fallen 
the trees along both streambanks. Donald Siedelman, a 
fisheries biologist contracting for Cape Fox, concluded that, 
"The resultant upland activities (logging) have now made the 
d r a i n a g e  a "temperature sensitive" river system. During above 
aver a g e  warm weather conditions, the stream warms creating 
m a r g i n a l  salmonid h a b i t a t ...This occurred for the first time 
in the White River in 1986." It should also be noted that 
there is a significant opportunity for recreational fisheries 
enhancement projects in the Leask Lakes area, while the White 
R i v e r  contains no lakes and offers few options to improve its 
recreational fishing opportunities.

THE COASTAL ROAD A L I GNMENT MAY BE UNSUITABLE.

T h e r e  could be major problems with eventually attaining NEPA 
a p p r o v a l  for a connective road along the alignment proposed by 
Cape Fox. As early as 1985 the Department expressed 
objections to a coastal road alignment along George Inlet 
b e c a u s e  of environmental concerns. No such environmental 
p r o b l e m s  have been identified on the shorter inland route, 
w h i c h  has been preliminarily supported by this department as 
the location of any transportation link. In addition, in a 
p o s i t i o n  paper last year, the Forest Service suggested the 
W h i t e  River alignment would not be a usable road location for 
recreational or through-traffic purposes. Safety and 
engineering constraints have been identified which they say 
will be very expensive and difficult to overcome. In the 
For e s t  Service position statement, it was also recommended 
that several miles of road be relocated.

THE PROPOSED TRADE DOES NOT APPEAR TO BE VALUE FOR VALUE.

At present, the land trade proposal indicates Cape Fox 
C o r poration would trade approximately 300 acres of 
commercially important timber in the White River corridor for 
approximately 1200 acres of commercially important timber in 
the L e a s k  Lakes tract. An estimated 60 acres of Cape Fox 
t i m b e r  along the "White River corridor could be in 
legislatively protected riparian buffers and unavailable for 
logging. Consequently, it appears Cape Fox would receive 
about 6.5 acres of commercially marketable timber for each 
acre they traded to the state. Depending upon market 
con d i t i o n s  and other factors, the timber values alone appear 
to b e  significantly different, in addition a trade of 
disportionate timber volume types could result in a
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disportionate loss of wildlife habitat. Cape Fox co..tends 
that the fish and wildlife related recreational values of the 
White River compensate for this difference in values.
However, the proposal does not take into account the habitat, 
and recreational values which would be lost in the Leask Lakes 
area if the trade were implemented.

5. IF CAPE FOX ACQUIRED THE LEASK LAKES LAND, IT IS UNLIKELY 
THEIR FUTURE MANAGEMENT WOULD BE COMPATIBLE WITH THE 
COMMUNITY'S RECREATIONAL GOALS.

Once Cape Fox became a major land-owner in the Leask Lakes 
area, their land management policies could complicate or 
confound recreational planning efforts of adjacent lands and 
be in conflict with the objectives of providing suitable 
unencumbered recreational opportunities for the community. 
Additionally, maintenance of wildlife habitat was the number 
one major community concern in the McDowell survey, but the 
diversity and abundance of wildlife in the Leask Lakes tract 
would be severely curtailed due to habitat losses and the 
roads Cape Fox would have to construct to access timber.

6. ACCEPTABLE ALTERNATIVES ARE AVAILABLE TO TRADE OTHER PUBLIC 
LANDS FOR THE WHITE RIVER.

Although the Department of Fish and Game has serious concerns 
with a trade for the state-owned Leask Lakes tract, we see 
less problems with trading other publicly-owned lands for the 
White River. One such area which has been identified for 
trade and which is acceptable involves borough-owned lands in 
the Whipple Creek drainage. A Whipple Creek trade does not 
result in a net loss to important habitat and recreational 
values, nor does it have the other problems identified with 
the Leask Lakes trade. Additionally, we believe other areas, 
such as at Tolstoi Bay or Shelter Cove, continue to be viable 
options for trading for the White River.

In summary, we do not feel the proposed land trade would meet the 
highest priority goals of the November 3 Community Workshop which 
were to "provide roaded recreation" and to "protect and maintain 
wildlife species, abundance, diversity and habitats."

4
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Tho D e p a r t m e n t  of Fish and Game has concluded that there are 
serious problems with the proposed Leask Lakes/White River land 
trade. We believe that this trade would result in a net loss to 
b o t h  w i l d l i f e  habitat values and future recreational opportunities. 
Ad ditionally, further evaluation by qualified transportation 
experts and other specialists may reveal that a trade could impede 
the t i m e l y  extension of a transportation link extending into this 
area. W i t h  proper planning, retention of the Leask Lakes drainage 
in state ownership could be beneficial to future habitat and 
r e c r e a t i o n a l  values, while concurrently expediting a road extension 
and the eventual establishment of a transportation corridor. A 
more c o m p l e t e  explanation of our concerns follows:

1. T H E  T R A D E  WILL RESULT IN A SIGNIFICANT NET LOSS OF IMPORTANT 
H A B I T A T  VALUES.

O v e r  the past year, Alaska Department of Fish and Game 
bi o l o g i s t s  have met with Forest Service biologists to discuss 
ways of harvesting timber on southern Revilla Island while 
a t t e m p t i n g  to maintain healthy wildlife populations. We have 
identified the protection of a core area including the Naha 
R i v e r  drainage, the George Inlet Saltchuck, and the Leask 
Lakes drainage as vital to this objective. Most of the lands 

- a r o u n d  this core area will be intensively logged, and the area 
w h i c h  includes Leask Lakes will become essential in attempting 
to m a i ntain the future integrity of wildlife populations on 
s o u t h e r n  Revilla Island, in addition to striving for viable 
and w e l l  distributed representations of wildlife species in 
s o u t h e r n  southeast.

T h e r e  is a greater diversity of species at Leask Lakes, along 
w i t h  a more complex food chain than exists at the White River. 
S p e c i e s  which have suitable habitat in the Leask Lakes tract 
b u t  n o t  in the White River drainage include sockeye salmon, 
s u m m e r  run coho salmon, trumpeter swans, loons, Vancouver 
C a n a d a  geese, bufflehead, goldeneye, greater/lesser scaup, 
h o o d e d  mergansers, goshawks, marten, some of the owl species, 
and possibly others. A  half-dozen or more species could be 
lost from the ecosystem at Leask Lakes if the land trade plan 
is implemented, and the present abundance of many other 
s p e c i e s  could be greatly reduced. For example, Leask Lakes 
p r e s e n t l y  provides suitable habitat for two (swans, goshawks) 
r e gionally identified sensitive species, while the White River 
does not. Consequently, while additional logging in the White 
Ri v e r  would not affect the habitat of presently identified 
s e n s i t i v e  species, we can anticipate that both sensitive 
spec i e s  could be permanently lost from the Leask Lakes area
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t h e  single escapement survey conducted for steelhead, for 
example, only 22 fish were observed. At this point, 
biol o g i s t s  are unsure if a viable steelhead season would be 
p o s s i b l e  on the White River if the road were opened for public 
access. Additionally, some habitat impairment has occurred as 
a result of the logging activities which have taken place in 
t h e  White River, particularly where clearcutting has fallen 
t h e  trees along both streambanks. Donald Siedelman, a 
fisheries biologist contracting for Cape Fox, concluded that, 
" T h e  resultant upland activities (logging) have now made the 
d r a i n a g e  a "temperature sensitive" river system. During above 
a v e r a g e  warm weather conditions, the stream warms creating 
m a r g i n a l  salmonid h a b i t a t .. .This occurred for the first time 
in the white River in 1986." It should also be noted that 
t h e r e  is a significant opportunity for recreational fisheries 
enhancement projects in the Leask Lakes area, while the White 
R i v e r  contains no lakes and offers few options to improve its 
recreational fishing opportunities.

T H E  COASTAL ROAD ALIGNMENT MAY BE UNSUITABLE.

T h e r e  could be major problems with eventually attaining NEPA 
a p p r o v a l  for a connective road along the alignment proposed by 
C a p e  Fox. As early as 1985 the Department expressed 
o b j e c t i o n s  to a coastal road alignment along George Inlet 
b e c a u s e  of environmental concerns. No such environmental 
p r o b l e m s  have been identified on the shorter inland route, 
w h i c h  has been preliminarily supported by this department as 
t h e  location of any transportation link. In addition, in a 
p o s i t i o n  paper last year, the Forest Service suggested the 
W h i t e  River alignment would not be a usable road location for 
recreational or through-traffic purposes. Safety and 
e ngi n e e r i n g  constraints have been identified which they say 
w i l l  be very expensive and difficult to overcome. In the 
F o r e s t  Service position statement, it was also recommended 
t h a t  several miles of road be relocated.

T H E  PROPOSED TRADE DOES NOT APPEAR TO BE VALUE FOR VALUE.

A t  present, the land trade proposal indicates Cape Fox 
C o r p o r a t i o n  would trade approximately 300 acres of 
commer c i a l l y  important timber in the White River corridor for 
approximately 1200 acres of commercially important timber in 
the Leask Lakes tract. An estimated 60 acres of Cape Fox 
t i m b e r  along the White River corridor could be in 
legislatively protected riparian buffers and unavailable for 
logging. Consequently, it appears Cape Fox would receive 
a b o u t  6.5 acres of commercially marketable timber for each 
a c r e  they traded to the state. Depending upon market 
c o n d i t i o n s  and other factors, the timber values alone appear 
to b e  significantly different, in addition a trade of 
disportionate timber volume types could result in a
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disportionate loss of wildlife habitat. Cape Fox contends 
that the fish and wildlife related recreational values of the 
White River compensate for this difference in values.
However, the proposal does not take into account the habitat, 
and recreational values which would be lost in the Leask Lakes 
area if the trade were implemented.

5. IF CAPE FOX ACQUIRED THE LEASK LAKES LAND, IT IS UNLIKELY 
THEIR FUTURE MANAGEMENT WOULD BE COMPATIBLE WITH THE 
COMMUNITY'S RECREATIONAL GOALS.

Once Cape Fox became a major land-owner in the Leask Lakes 
area, their land management policies could complicate or 
confound recreational planning efforts of adjacent lands and 
be in conflict with the objectives of providing suitable 
unencumbered recreational opportunities for the community. 
Additionally, maintenance of wildlife habitat was the number 
one major community concern in the McDowell survey, but the 
diversity and abundance of wildlife in the Leask Lakes tract 
would be severely curtailed due to habitat losses and the 
roads Cape Fox would have to construct to access timber.

6. ACCEPTABLE ALTERNATIVES ARE AVAILABLE TO TRADE OTHER PUBLIC 
LANDS FOR THE WHITE RIVER.

Although the Department of Fish and Game has serious concerns 
with a trade for the state-owned Leask Lakes tract, we see 
less problems with trading other publicly-owned lands for the 
White River. One such area which has been identified for 
trade and which is acceptable involves borough-owned lands in 
the Whipple Creek drainage. A Whipple Creek trade does not 
result in a net loss to important habitat and recreational 
values, nor does it have the other problems identified with 
the Leask Lakes trade. Additionally, we believe other areas, 
such as at Tolstoi Bay or Shelter Cove, continue to be viable 
options for trading for the White River.

In summary, we do not feel the proposed land trade would meet the 
highest priority goals of the November 3 Community Workshop which 
were to "provide roaded recreation" and to "protect and maintain 
wildlife species, abundance, diversity and habitats."
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Juneau FILE NO:

f r o m: Matthew Kirchhoff//t't*
Deer Research Biologist 
Douglas

TELEPHONENO: 465-4265

SUBJECT: ANTs deer habitat evaluation

Following Is my review of the 1 August 1991 report which America North prepared for Cape Fox 
Corporation regarding the proposed Leask Lakes • While River land exchange. The report evaluates the 
effect of the exchange on important deer habitat, and by Inference, on hunting and viewing opportunities.

General Comments;

To their credit, the authors acknowledge that this report does not constitute a scientific study, noting that 
no quantitative data were collected or analyzed, and that the conclusions are based on literature review, 
consultation with experts, and qualitative field review. Their literature review was fair, and their field 
observations generally consistent with what I have seen myself in southeast Alaska. I have reservations, 
however, about the lack of clear methodology, and the simplistic analysis relied upon in this report

The authors have chosen to illustrate the impact of this land exchange in terms of percent of ’important" 
winter habitat logged. What "important" habitat means, however, is unc'-ar. Although a variety of 
factors were vaguely considered in mapping these acres, it would be Impossible to ..plicate the results on 
the basis of information provided. More importantly, there is no connection between acres of "important" 
habitat lost and the resultant impact on the deer population. To draw meaningful conclusions about likely 
effects on deer hunting and viewing requires that we know (a) how Jeer populations will change, and (b) 
how that change will affect hunting and viewing. The authors acknowledge these factors were not 
addressed in their evaluation. Their uncertainty is reflected by their range of conclusions:

1) "with adherence to the following recommendations, AN1 believes deer populations in 
the Leask Lake area could support limited hunting and viewing." (page 21)

2) "Adherence to the six recommendations above, will minimize impacts from the 
proposal, but will not eliminate the possibility that deer numbers may not always be 
sufficient to meet hunting and recreational viewing demands’ (page 22)

3) "(neither alternative) can assure adequate numbers of deer will remain for hunting and 
viewing after moderate to severe winters (page 22).

A m<*re usefti! effects analysis should consider a ll acres which contribute to deer carrying capacity, and 
express tix)se effects in terms of changes to the deer population. In my earlier memo to you (dated 17 
September, 1991), I used the Forest Service model to generate current and future deer carrying capacity 
estimates for the Leask Lakes study area. If logging proceeds according to plan, the model predicts that 
the deer population will decline by 68% (134 deer to 43 deer) over the next 40 years. Whether or not the 
43 deer that remain can still provide satisfactory hunting and viewing Is a more subjective question. I 
personally doubt that having 43 deer In an area that large will satisfy significant hunting or viewing 
demand.



Page-specific Comments:

Page I. Cape Fox Corporation staff apparently defined "critica* .» habitat as "sites containing high- 
volume timber no more than one-quarter to one-half mile horn saltwater'. Their definldon reflects the 
mistaken impression that the highest value habitat Is adjacent to the bejch. Extensive winter deer surveys 
and radio-telemetry data have revealed this Is not the case. The current Forest Service model places no 
value on proximity to the beach.

Page 1. AN1 defines "critical" habitat as "those areas capable of supporting deer in moderate to severe 
winter based on parameters Identified In the deer habitat model". With out specifically saying how many 
deer can be supported, what constitutes "moderate to severe winters", or precisely how parameters were 
"considered", the term has limited utility. Are we to believe if none of those 788 "Important" acres are 
cut there will be no Impact on deer, or alternatively, If all 788 "important" acres are logged, we will lose 
all our deer? To be meaningful, one needs to know how saving or logging various amounts of important 
habitat will affect deer.

Page 1. The report states: "AN1 based (his determination (of critical habitat) on application of the habitat 
capability model for Sitka black-tailed deer In southeast Alaska: Winter Habitat (tJSDA Forest Service, 
1991), and other published scientific literature". This Is misleading. The Forest Service model calculates 
the number of deer a given land unit can support based on specific characteristics of the habitat. All 
forested habitat has some value. The model can not, and does not. Identify "Important" or "critical" 
habitat.

Pages 1-2. Authors state, "Significant parameters for deer winter range during deep snow conditions, 
which are noted in the model and applied to the study area are: (1) elevation (primarily below 800 feet),
(2) aspects with southern exposure (136-225 degrees), (3) timber volume (20,000-20,000 b!7acre), (3) 
snow depth (less than 12 inches), (4) presence of predators..., and (5) minimum habitat area (200-1,000 
acre blocks minimum)*. The GIS database they used did not differentiate habitat by aspect or elevation, 
and no data on canopy cover or snow depth (other then the acres they visited) exists. A less ambiguous 
procedure for identifying "importaju*. "intermediate", and "critical" deer winter range is needed.

Page 2. Schoen and KJrehhofT (1985) are cited as establishing that proximity to coastal climate is 
important to deer. Quite the contrary, in this and other papers we try to dispel the notion that proximity to 
coast is important (e.g., see their discussion).

Page 6. I sense an undercurrent of resentment towards AD F & G  for lack of cooperation on this project. 
From my experience that is unwarranted. I had very cooperative and productive discussions with AN1 
biologists and freely gave advice and technical information. Given constraints of time (2 days afield) and 
manpower (2-4 persons), I advised it would be impossible to quantitatively measure forage abundance, 
snow conditions, deer populations, or habitat preference over any meaninghrl area. They acknowledged 
this. Alternatively, I suggested evaluating habitat capability using the Forest Service model in 
conjunction with aerial photos or GIS inventory data. Then, they could spot check selected stands in the 
field to verify that various habitats had been correctly classified. The field stage could be done anytime 
during the late spring, summer or early fall I remain willing to help ANI and Cape Fox with ‘his aspect 
of the work.

Pages 9-16. This section reviews existing literature on deer/habitat relationships and also includes some 
results of the field reconnaissance. The review Is well done, and the observations on deer use appear 
consistent with established decr/habiui relationships.

Page 17. The Forest Service's habitat capability model recognizes that all acres contribute to deer 
carrying capacity. The model calculates how many deer each acre can support, based on habitat attributes 
(e.g., aspect, elevation, volume class, species composition), winter severity , and predation risk. In



contrast, the analysis used in this report assumes each acne either has, or does not have value. In 
moderate to severe winters, 788 acres are assumed to have value (I.e., are Invariant), while the remaining 
4,612 acres la~'. value. Subsequent discussion of the Impact of the land trade on deer center how many of 
these 788 valuable acres will or will not be cut This analysis misses the fact that many other acres, with 
many deer on them, will be affected by this logging plan.

Page 22. Although I obviously feel the methodology and analysis used In 'he report could have been 
improved, I agree with the report's conclusion, stated in the last paragraph:

"While neither (of the) alternatives can assure adequate numbers of deer will remain for 
hunting and recreational viewing after moderate to severe winters (moderate being the 
norm), they do retain more critical habitat and other commercial volume forest than 
originally proposed....(and) should support more deer than the original alternative 
presented."

Both the ANI report and my own analysis indicate that deer will decline significantly- probably by 50% 
or more. We can disagree about the precise extent of those losses, and the best means used to reach those 
estimates, but the qualitative results are the same. There should be no question that if this logging plan is 
implemented, there will long-lasting adverse impacts on the deer in this area.
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April 2 5 , 1992

Senator Pat Pourchot 
Room 516/ State Capitol 
Juneau, Alaska 99801-1182

Re: cape Fox Exchange Appraisal
Karabelnikof & Associates, Appraisers

Dear Senator Pourchot,

After receiving the latest in a series of revisions to the Cape Fox 
exchange appraisal it is my carefully considered conclusion that Z 
am unable to recommend use of this report by the department in the 
exchange process. AS 38.05.020 (a) requires that..."The land, 
interest in land, and other consideration which the state receives 
in an exchange made under thin chapter shall be equal to or exceed 
the appraised fair market value of land, interest in land or 
property exchanged by the state;..." After careful review of this 
appraisal it is my opinion that the report fails to lead the reader 
to a clear convincing conclusion • that the resulting values 
represent what could be defended as "fair market value."

I received what was presented as a "draft" appraisal report from 
Xarabolnikof & Associates in January, 1991. Very logically, Mr. 
Karabelnikof was concerned about the size of the report, how it was 
organized and preferred to preeunt it to me as a draft, rather than 
as a final, in tha interest of obtaining my in-put and comments on 
an informal basic. During the first reading it was immediately 
obvious that the report did not follow what could be loosely 
described as a standard appraisal format or process. It was 
ponderous, containing come 300 pages subdivided into nine sections, 
much more academia in tone then the usual report and extremely 
technical in terms of statistical processes and applications.

In earlier sections (I through V) tha reader is lead through a 
general analysis of the appraisal problem and a v e r y  thorough (and 
commendable) description of the attributes of the five Cape Fox 
parcels end the three state parcels. Section VI is the beginning of 
the valuation methodology. Here the appraisers utilize a stepwise 
forward regression analysis to determine statistically what needs 
to be done to adjust eight of what are considered by the appraisers 
to be the most comparable market sains in southeast Alaska to an 
indication of value for cur subject properties, some fifteen

X>OC- 4-
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possible attributes were selected by the appraisers and each of the 
eight comparables were statistically tested to determine the 
extent, if any, each attribute affeoted the transaction. It ia at 
this point (Section VI) that the ability of the appraisers to 
explain tha statistical process clearly and concisely, in terms 
that can be understood by any reader, fails. An explanation of the 
regression process, extremely vague to anyone not familiar with 
statistics in general, and regression in particular, is presented 
a l o n g  with aosarlptlve statistics (in chart form) and scattergrams 
in Appendix E in the back of the report. I believe it is reasonable 
to say that the explanation I have just offered regarding vhat is 
done in Appendix E is considerably more clear than vhat would be 
obtained by a complete reading of vhat is presented in that 
appendix.

As a result of this statistical analysis it vas determined that 
five of the fifteen attributes tested were significant enough to 
warrant consideration. Adjustments were made to each of the eight 
sales for percent of forested area, date of sale, percent of slope, 
presence or absence of a stream and for percent forested. 
Application of adjustments necessary in the case of each sale vas 
completed and resulted in the indicated value for each of the eight 
subject properties seen on page B-24 of the report.

The appraisers then proceed with valuing the eight subject parcels 
using a market comparable program called MXTCQMP. It is implied in 
the report that KKTCOMP is a second method of valuation when, in 
fact, the process essentially utilizes the same adjustments and 
sales from the regression analysis. In appraisal practice it is 
common to utilize as many methods of valuation as possible to 
support a value, then to correlate the different methods and reach 
a conclusion (e.g. the market, cost and income approaches used in 
appraising improved, income producing properties.) . The only 
significant difference between the two programs in this instance 
appears to be that the regression analysis utilizes eight sales to 
predict value while MKTCOHP uses five. A comparison of values 
predicted by regression, on pngeo VI-10 of the report and by 
MXTCOMP on page VII-2, demonstrates that the values are very close; 
not apparently as a result of a meaningfully different process but 
more due to identical adjustments having being applied to 
essentially the same sales.

Following my review of the original draft I expressed my concern 
to the appraisers over the inability of the report to convey 
clearly and concisely, in language any reader of average 
intelligence could understand, how the value was determined in this 
report. In addition tn not being lead to a conclusion of value that 
I would be comfortable recommending ay department approve, I made 
it abundantly clear to the appraisers that this vas a document
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that would be subject to a public hearing process and close public 
scrutiny. The report needed to be written to accommodate that use. 
This is not an unreasonable requirement. It is consistent with our 
department appraisal instructions, to which this report was subject 
by contract, and to standards of professional practice with which 
these appraisers are familiar and to which they are professionally 
obligated.

In addition to the inability of the report to clearly and 
understandably explain itc valuation prooooo a number of procedural 
and technical questions have arisen over the several months that 
have passed since receipt of the first draft. These are as follows:

In particular, there ie considerable debate in the appraisal 
community regarding the propriety of using suoh a small market data 
set (eight sales in the regression analysis) to determine market 
value statistically. The debate appears to he industry wide and not 
confined to this particular appraisal project. Tha issue does not 
involve questioning the use of statistical analysis as an appraisal 
tool. The method is generally accepted and widely used,
particularly in mass appraisal applications such as assessing. The 
debate, in cases such as we have here, centers on the issue of 
small data sets; specifically, on the ability of small data sets 
to meaningfully forecast valua using a statistical program.

From the project outset, particularly in view of the procedural 
debate, it would have appeared appropriate that the results of the 
MKTCOKP process be placed against another method of valuation as a 
check of the process. It is my understanding that this was
suggested early on in the appra5sal process by one member of the 
appraisal team but the advice was not taken, on several occasions 
in the review process I suggested the addition of a standard market 
approach as a check to support tha MKTCOMP conclusions. A review 
of the appraisal vas contracted for in February, 1992 by
Karabelnlkof i  Associates. Mr. Dan Swango, Phd, MAI, CRB, SREA, of 
Svango Real Estate Counseling and Valuation, of Tucson, Arizona, 
also recommended the inclusion of a second approach. The appraisal 
team rejected this advice but did prepare a brief report as
evidence for Dr. Swango that a standard simulation (market) 
approach would produce value conclusions that would sufficiently 
support MKTCOMP. (Dr. Swango also voiced concern to the appraisal 
team over the small data set looue.) Dr. Lynn Woodward, MAI, SREA, 
of Lynn Woodward and Associates, Saranota, Florida, vas hired in on 
April 10, 1992 by Karibelnikof fc Associates to complete another 
review tha report. It was also hie recommendation that a atar.dord
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market approach be added to the appraisal. On April 16 I received 
a report entitled "Value Estimate Using Traditional Judgmental 
Approach". This represented the long suggested market approach 
being offered as support for the statistical valuation. It was my 
conclusion that this document represented little more than the 
hastily prepared report offered to Dr. Swango back in March. Hardly 
what could be accepted, by any standard, as a valid, well supported 
appraisal.

Ignoring the debate over procedure, and the lack of a credible 
alternative approach to support the appraisers statistical 
conclusion, the results of the regression process itself raise some 
concern. It is obvious to an appraiser who haa been involved in 
appraising in Alaska in general, and southeast Alaska in 
particular, for twenty years that many of tha conclusions reached 
by tha statistical analysis fly in the face of what is generally 
known of the Alaska real estate market.

It is the conclusion of the regression analysis that the most 
significant adjustment the program has identified is "% Open 
Space" > This refers to the percentage of natural occurring open 
space, as opposed to clearing or clear cut. Thia factor has never 
manifested itself, to my knowledge, in any other appraisal. The 
adjustment is notably inexplicable, especially as it is apparently 
the most significant attribute identified by the program from the 
fifteen attributes analyzed.

It was the conclusion of the regression analysis that a negative 
adjustment was necessary to account for falling prices in that area 
of the market over recent years. There is no such evidence 
available, outside this report, to support that value of southeast 
large acreage parcels axe experiencing a decline. To the contrary, 
a resale of one of the sales included in the report (Sale Ho. 97) 
hac occurred vhloh indicates a significant value inoraaee beuveen 
1984 and late 1991. This parcel is not logged and heavily timbered 
and it must be considered that current timber prices may have 
contributed to tha value increase.

It vas tue conclusion of the regression analysis that no adjustment 
was necessary to account for the presence or absence of waterfront. 
Two of the Cape Fox parcels, Parcels 4 and 5, have significant 
amounts of frontage on Upper George Inlet, including a number of 
islands. All available evidence indicates vaterfrontage accounts 
for a significant portion of tha value of parcels possessing this 
attribute.

It was the conclusion of the regression analysis that "% Forested"
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is an attribute significant enough to warrant a positive 
, adjustment. It is not entirely clear how this adjustment is 
explained in terms of its relationsv ip to •'% Open". The two 
attributes, both requiring positive adjustments, appear opposed to 
one another.

The regression analysis indicates no adjustment is neoeccary in 
consideration of size. The eight sales utilized in the program vary 
from 40 to 792 acres. That no consideration is given to this 
attribute is contrary to all available knowledge and appraisal 
practice.

The regression analysis indicates a significant positive adjustment 
should be applied in adjusting for presence or absence of a stream. 
Several of the comparable parcels appaar to possess streams, In 
some cases this was adjusted for in others it was not.

Six of the eight regression comparables are logged off or timber 
value appeared irrelevant. Two sales, sale 95 in particular, 
possess amounts of commercially valuable timber. As valuation of 
tha all the subjects is on a clearcut basis the presence of timber 
would appear to raguira allocation out of the sale price if these 
sales are used as comparables.

CONCLUSION

This report essentially remains as cumbersome and unreadable as 
when it was first submitted. The addition of adjustment charts in 
the MKTCOMP process, allowing the reader to now mathematically 
compute the dollar amounts of adjustments made, and same minor 
editorial adjustments, are the only significant changes. The heart 
of the report, the regression analysis, remains a technical mystery 
to most readers.

On several occasions and from several different sources I have 
satisfied myself that the mathematics of the regression program 
used by the appraisers are correct. I have examined arguments for 
and against use of a small data set. It is easy to recognize that 
one small change in the comparable data could result in broad 
changes in the adjustments and resulting values, a circumstance not 
as likely to occur if a much larger number ot sales had been used 
in the regression process. I believe the appraisal team had 
compiled the best set of large acreage sales data available in 
southeast Alaska. A larger data set vas available.
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Despite repeated advice of the advisability of a second approach to 
value to support the statistical process the appraisal team has 
resisted doing so. Such a report could have been completed months 
ago. The generic market analysis recently presented to me as 
representing some form of support for the statistical analysis is 
consider to be generally irrelevant.

There are numerous conclusions arising out of the regression 
analysis that fly in the face of a large body of current appraisal 
practice and knowledge. These inconsistencies and contradictions 
are too significant to be either ignored or explained away by the 
sophisticated nature of statistical analysis.

For these reasons X cannot recommend approval of this report as 
evidence of the fair market value of the Cape Fox and state 
properties. At the same time, in deference to the appraisal team 
and a uuphi&tiC&t&d COiupUtOtiiwd pioOwuo Uiat dufiuu aaay 
explanation, I cannot, unequivocally, state that either the process 
is incorrect or the value is wrong.

Review Appraiser

cc: Ron Swanson, Director
Martha Welbourn, Chief, Land and Resources 
Don Karabelnikof



Karabeln ikof f  & Associates Fri Apr 18 92 14:48

oesldes a  h is to ry  o f  appra is lng 's  use of reg ress ion ,  the nost probable buyer, 
timber harvest conpanles, use regress ion extens ive ly  to value propert ies and 
are f am i l i a r  u i th  i t s  use. This is cons is ten t u ith appra isa l  theory of buyer 
ca lcu lus  o r  s in i t ia t ion to uso a technique connonly used by the narhet f o r  the 
sub ject p roper ty .  Although the appra isers  use regress ion and i t  supports tho 
MKTCOMP technique c l o s e l y ,  i t  was not the pr ine technique.
MKTCOMP Technique
MKTCOMP is a nechanized adjustment g r id .  Most appra isers  do tho sano 
ad justnent process on a typeur i t ten page o r  spreadsheet progran, l i k e  LOTUS 
123. Dr. Robbins has written a computer progran, uhich is nore complex. Based 
on inputs of  e i t h e r  Judgmental, paired s a le s ,  or  regress ion c o e f f i c i e n t  
cha ra c te r i s t i c s  developed into f a c t o r s ,  MKTCOMP ad justs  the conparables to the 
sub ject  in tiie sane manner as an appra ise r  does on an adjustment g r id .
I studied MKTCOMP program in the mid 1970's and have used i t  in my appraising 
since 1981, including land app ra i sa ls .  I have used both Judgmental and 
regress ion c o e f f i c i e n t s  as input c h a ra c t e r i s t i c s .  I understand and concur that 
the MKTCOMP program using regress ion c o e f f i c i e n t s  is accurate from the data and 
is the best technique f o r  determining value in th i s  case. Regression 
c o e f f i c i e n t s  are based on the market and are be t te r  than unchecked Judgments
MKTCOMP lias some unique cha ra c te r i s t i c s ,  as programmed by Dr. Robbins, compared 
to a t r a d i t i o n a l  adjustment g r id .  MKTCOMP can search a comparable data base 

i choose the best comparables. In th i s  case,  the program along u i th  the 
app ra i se r ' s  Judgment choose f i v e  comparables as the best . This program ad justs 
a l l  comparables based on the f a c to r s  inputted and chooses based on a C-index. 
The C-index is simply the squared comparable adjustment amount added up uith 
the square roo t  taken. My personal MKTCOMP progran picks the best comparables 
based on the t o t a l  o f  the f a c to r s  added up. Several methods are ava i lab le .
Dr. Robbins method chooses comparables u i th  the leas t  number o f  large 
adjustments to determine the most s im i l a r .  Five comparables uere the chosen to 
be the best a t  the poin t uhen the C-index stopped changing, uhen adding an 
add i t iona l  comparable.
Another concern is the use of  regress ion c o e f f i c i e n t s  from the regression as 
f a c to r s  in the MKTCOMP adjustnent g r id  and whether they represent d o l l a r  
adjustments. In t h i s  case, the regress ion c o e f f i c i e n t s  (percent non-forested 
open land, 16481 da te ,  -IBS,' X  s lope ,  -15411 stream, 1381 and X  f o r e s t ,  247) 
appear lo g ic a l  and the signs (♦/- befo re the c o e f f i c i e n t )  a re co r rec t  compared 
to any readers understanding o f  the market. The amounts can not be d i r e c t l y  
t rans la ted  to the market ind iv idua l ly .  Logical  amounts and signs are not 
necessa r i ly  the case with reg ress ion .  Ind iv idua l ly  the f igu re s  do not 
represent d o l l a r  va lues ,  but a f t e r  t o t a l i n g  the adjustments to each comparable, 
the t o t a l  adjustment represents d o l l a r  per ac re .
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..nTCOMP l ia s  an  a d v a n ta g e  o v e r  r e g r e s s i o n  u s i n g  t h e  s a n e  c o e f f i c i e n t s .  The 
a d j u s t m e n t s  a r e  c a l c u l a t e d  on t h e  d i f f e r e n c e s  b e tw e e n  t h e  s u b j e c t  and  t h e  
c o m p a r a b le s  r a t h e r  t h a n  on t h e  s u b j e c t ' s  c h a r a c t e r i s t i c .  T h i s  l o u e r s  t h e  
v a r i a n c e  a ro u n d  t h e  p r e d i c t e d  m a r k e t  v a l u e .  The MKTCOMP u i t h  c o e f f i c i e n t s  has  
a n a r r o w e r  ra n g e  o f  v a l u e s  f i a n  t h e  s m a l l  r e g r e s s i o n  f o r m u l a .

I r a n  t h o  MKTCOMP p ro g ra m  w i t h  t h e  d a t a  b a s e  o f  e i g h t  c o m p a r a b le s  and  a c h ie v e d  
t h e  samo r e s u l t s .  I a l s o  r a n  t h e  MKTCOMP p ro g r a m  u s i n g  a c o m p a r a b le  a s  th e  
s u b j e c t  and  t h o  o t h e r  s e v e n  c o m p a r a b le s  a s  c o m p a r a b le s .  T h i s  " h o l d o u t "  
a n a l y s i s  c o n f i r m s  t h a t  t h e  m ode l  ( t h e  s e t  o f  a d j u s t m e n t s )  u o r k s  f o r  t h i s  
p r o p e r t y  s u b m a r k e t .  On an a c t u a l  s e l l i n g  p r i c e  v e r s u s  MKTCOMP u i t h  
c o e f f i c i e n t s  p r e d i c t e d  v a lu e  c h a r t ,  a l l  c o m p a r a b le s  w e re  p r e d i c t e d  w i t h i n  t u o  
s t a n d a r d  d e v i a t i o n s  and  t h e  t h r e e  b e s t  c o m p a r a b le s  w e re  m o re  a c c u r a t e l y  
p r e d i c t e d .

I r e d i d  E x h i b i t s  U I - 7  t h r o u g h  14 on  p a g e s  6 - 1 9  t o  6 - 2 6  i n t o  a n  a d j u s t m e n t  g r i d  
t h a t  lo o k e d  more  l i k e  an  MAI a d j u s t n e n t  g r i d  u s i n g  t h e  r e p o r t s  f i g u r e s .  T h is  
s u m m a r iz e d  and  ro u n d e d  some o f  t h e  f i g u r e s  a n d  added  t h e  n o n - c o m p a r a b le  
a d j u s t m e n t s .  The a u t h o r s  may i n c l u d e  t h a t  i n  t h e i r  r e p o r t ,  b u t  i t  I s  n o t  a 
s u b s t a n t i a l  c o n t r i b u t i o n  t o  t h e  r e p o r t ,  o n l y  a r e f o r m a t  o f  t h e i r  i n f o r m a t i o n .

Summary

I  have  c o n c u r r e d  u i t h  t h e  $ 8 , 0 0 0 , 0 0 0  v a l u e  b a s e d  on  my r e v i e w  o f  t h e  la n d  
r e s i d u a l  la n d  a p p r a i s a l  p o r t i o n .  The r e p o r t  i s  d i f f i c u l t  t o  r e a d  f o r  t h o  

i r a g e  la y m a n ,  b u t  a n y o n e  t r a i n e d  i n  a l l  t e c h n i q u e s  o f  a p p r a i s i n g  o r  h a v i n g  
,.e a d v i c e  o f  someone f a m i l i a r  u i t h  r e g r e s s i o n  s h o u ld  be  a b l e  t o  r e p l i c a t e  t h e  

c o n c l u s i o n s  i n  t h e  r e p o r t .  The r e p o r t  w o r d in g  i s  p o n d e r o u s  a n d  a c a d e m ic  i n  
p a r t s ,  b u t  i t  i s  s t i l l  r e a d a b l e .  The r e p o r t  f o r m a t  d o e s  n o t  f o l l o w  t h e  MAI 
t e x t b o o k  o u t l i n e ,  b u t  a l l  e l e m e n t s  seem t o  be  i n c l u d e d  t o  d e t e r m i n e  v a l u e .  One 
o f  t h e  m a jo r  c r i t i c s  o f  a p p r a i s e r s ,  w r i t i n g  i n  t h e  " M o r t g a g e  B a n k in g  M a g a z in e " ,  
h a s  s a i d  a p p r a i s e r s  e l e v a t e  f o r m a t  o v e r  s u b s t a n c e .  T h i s  a p p r a i s a l  has  
s u p p o r t a b l e  a d j u s t m e n t s  f o r  t h e  d i f f e r e n c e s  b e tu e e n  t h e  c o m p a r a b le s  and  t h e  
s u b j e c t ,  s u b s t a n c e ,  r a t h e r  t h a n  s i m p l y  J u d g m e n ts .  1 c o n c u r  w i t h  t h e  i n f o r m a t i o n  
p r o v i d e d  as  a l l o w e d  b y  a d e s k  r e v i e w ,  h a v e  u s e d  and  a g r e e  w i t h  t h e  t e c h n i q u e s  
c h o s e n ,  h a v e  c h e c k e d  t h e  m a t h e m a t i c s  and  r e r u n  a l l  a n a l y s i s .  As a r e v i e w  
a p p r a i s e r .  I c a n  n o t  r e w r i t e  t h e  r e p o r t  t o  p u t  i t  i n t o  an  o u t l i n e  f o r m a t  more 
t y p i c a l  o f  MAI f o r m a t ,  b u t  c a n  c o n c u r  u i t h  t h e  v a l u e .

R e s p o c t f u l l y  s u b m i t t e d ,

D r .  Lyn n  H . Woodward M A I ,  SREA
P h .D .  I n  R e a l  E s t a t e  and  U rb a n  Land  E c o n o m ic s
R e v ie w  A p p r a i s e r ,  d i d  n o t  i n s p e c t

a t tache d :  c e r t i f i c a t i o n  and resume
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\ f t  A p r i l  1 0 ,  1 9 9 2 ,  f i n a l  c o p y  w i t h  s i g n a t u r e ,  c e r t i f i c a t i o n  and  re s u m e  u l l l  i o I I o u  a f t e r  - e t u r n l n g  t o  F l o r i d a

D r .  L y n n  N , U o o d u a rd  M A I ,  SREA 
L y n n  U o o d u a rd  and  A s s o c i a t e s  
4518  Pawnee T r a i l  
S a r a s o t a  FL 3 4 2 3 3 -1 9 4 ?
( 8 1 3 )  9 2 4 - 8 6 6 1

A p r i l  1 0 ,  1992

Don K a r a b e l n i k o f f ,  CRE 
K a r a b e l n i k o f f  and  A s s o c i a t e s  
4041  B S t r s e t ,  S u i t e  201  
A n c h o r a g e ,  AL 9 9 5 0 3

Re: R e v ie w  o f  Cape F o x  C o r p o r a t i o n / S t a t e  o f  A l a s k a  i  and E x c h a n g e  

D e a r  M r .  K a r a b e l n i k o f f ,

1 h a v e  r e a d ,  u n d e r s t o o d  and c o n c u r  w i t h  t h e  v a l u e  c o n c l u s i o n s  o f  t h e  r e s i d u a l  
la n d  a p p r a i s a l  o f  t h e  J a n u a r y  1992 c o p y  o f  t n e  APPRAISAL FOR CAPE FOX 
CORPORATIOM/STATE OF ALASKA LAMD EXCHANGE. P a r a g r a p h  9 g . ,  pag e  7 ,  o f  y o u r  
a g r e e n e n t ,  d a t e d  A u g u s t  8 ,  1 9 9 1 ,  w i t h  t h e  K e t c h i k a n  G a te w a y  B o ro u g h  s t a t e s ,
"T h e  A p p r a i s a l  s h a l l  be d e l i v e r e d  w i t h  a s e p a r a t e  l e t t e r  r e p o r t  b y  a r e v i e w  
a p p r a i s e r  h o l d i n g  a n  MAI d e s i g n a t i o n .  The r e v i e w e r  n u s t  c o n c u r  w i t h  t h e  

^ e l u s i o n s  o f  t h e  A p p r a i s a l  R e p o r t  a f t e r  p o r f o r n l n g  a d e s k / f i e l d  r e v i e w . "
. . i i s  l e t t e r  s e r v e s  a s  a r e v i e w  l e t t e r .  I d i d  n o t  i n s p e c t  t h o  s u b j e c t  p r o p e r t y  
n o r  t h e  c o n p a r a b l e s ,  b u t  d i d  a d e s k  r e v i e w  o f  t h e  w r i t t e n  r e p o r t .

The c o s t  a p p r o a c h  u a s  n o t  u s e d  b e c a u s e  t h e  s u b j e c t  p r o p e r t y  had  fe w  
Im p r o v e m e n t s .  The In c o n e  a p p r o a c h  w as I n c l u d e d  I n  t h e  t i m b e r  v a l u e .  I  d i d  n o t  
r e v i e w  t h e  t i m b e r  v a l u e  a s  1 am n o t  a n  e x p e r t  f o r e s t e r ,  o n l y  a  p r o p e r t y  
a p p r a i s e r .  1 a l i o  do  n g t _ h a » q  an o p i n i o n  on~~th e  n o n -c o m p a r a b l s  a T k T s ts w in ts  
l e a d i n g  t o  t h e  $ 8 , 8 0 0 , 0 0 0  v a l u e ,  s u c h  a s  s u b s u r f a c e ,  o p e n  s pa c e  o r  r o a d  c o s t s  
a s  1 am n o t  a  g e o l o g i s t ,  f o r e s t e r  n o r  r o a d  e n g i n e e r .  T h e I n c o m e  a p p r o a c h  was 
n o t  u s e d  f o r  t h e  r e s i d u a l  l a n d  a p p r a i s a l  b e c a u s e  fe w  c o m p a r a b l e s ,  w h ic h  w e re  
r e n t e d  a t  t h e  t i n e  o f  s a l e ,  w e re  f o u n d .  The m a r k e t  c o m p a r i s o n  a p p r o a c h  was 
u s e d  u s i n g  tw o  t e c h n i q u e s :  1 .  s t e p w i s e  f o r w a r d  r e g r e s s i o n  a n d  2 .  MKTCOMP, 
w h ic h  I s  a m e c h a n iz e d  m a r k e t  c o m p a r i s o n  a d j u s t m e n t  g r i d .

Recommended A d d i t i o n  o f  a T r a d i t i o n a l  M a r k e t  C o m p a r is o n  T e c h n iq u e

B e c a u s e  o f  t h e  c o n c e r n s  i n  u n d e r s t a n d i n g  t h e  r e p o r t  b y  a n y  r e a d e r  o f  t h e  
o r i g i n a l  m a r k e t  c o m p a r i s o n  t e c h n i q u e s  I n c l u d e d  i n  t h e  r e p o r t ,  t h i s  r e v i e w e r  has  
recom m ended  an  a d d i t i o n a l  t e c h n i q u e  t c  be u s e d  i n  t h e  m a r k e t  c o m p a r i s o n  
a p p r o a c h .  The t r a d i t i o n a l  m a r k e t  c o m p a r i s o n  a d j u s t m e n t  g r i d  u s e s  J u d g m e n ta l  
f a c t o r s  f o r  a d j u s t m e n t s  and  c o n c l u s i o n s  o f  v a l u e  f o r  e ^ c h  p a r c e l .  A l t h o u g h  t h e  
v a r i a n c e s  i n  v a l u e  f o r  i n d i v i d u a l  p a r c e l s  w e re  h i g h e r ,  t h e  o v e r a l l  v a l u e  
s u p p o r t e d  t h e  $ 8 , 0 0 0 , 0 0 0  v a l u e ,  w h ic h  was d e v e l o p e d  f r o m  t h e  o t h e r  tw o  
t e c h n i q u e s .

t>OC ^
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M f e u  r e p o r t  r e a d e r s  h a v e  e x p r e s s e d  c o n c e r n  t h a t  t h e  r e p o r t  d i d  n o t  u s e  th e  
t r a d i t i o n a l  a d j u s t n e n t  g r i d  w h ic h  n o r m a l l y  u s e s  J u d g m e n ta l  a d j u s t n e n t  f a c t o r s  
o r  f a c t o r s  d e v e lo p e d  f r o m  p a i r e d  m a tc h e d  s a l e s  a n a l y s i s .  The J u d g m e n ta l  
f a c t o r s  w e re  u s e d  i n  t h e  t r a d i t i o n a l  t e c h n i q u e ,  recom m ended t o  be a d ded  as 
n o te d  a b o v e .  P a i r e d  m a tc h e d  s a l e s  c a n  n o t  be u s e d  i n  t h i s  r e p o r t  b e c a u s e  o f  
th e  d i s s i m i l a r  c o m p a r a b le s .  P a i r o d  m a tc h e d  s a l e s  a n a l y s i s  i s  b e s t  u s e d  when 
s i m i l a r  c o m p a r a b le s  h a v e  o n l y  o n e  o r  tw o  s i g n i f i c a n t l y  d i f f e r e n t  f e a t u r e s .
Each o f  t h e s e  c o m p a r a b le s  ha ve  f o u r  o r  m ore  c h a r a c t e r i s t i c s  w h ic h  a r e  d i f f e r e n t  
a t  a n y  o n e  t i n e .  I c o u l d  n o t  d e v e l o p  a p a i r e d  m a tc h e d  s a l e s  a d j u s t n e n t  
a n a l y s i s  f o r  t h e  a d j u s ' a e n t  f a c t o r s .

R e g r e s s io n

R e g r e s s io n  i s  e s s o n t i a l l y  a m u l t i p l e  m a tc h e d  s a l e s  a d j u s t m e n t  t e c h n i q u e .  
R e g r e s s io n  i s  an  a c c e p t e d  a p p r a i s a l  t e c h n i q u e  w h ic h  h a s  b e e n  u s e d  s i n c e  th e  
1 9 6 0 's .  U n f o r t u n a t e l y  m o s t  M A l ' s  a r e  n o t  t r a i n e d  c o m p r e h e n s i v e l y  t o  u n d e r s t a n d  
r e g r e s s i o n  as i t  i s  o p t i o n a l  t o  g a i n  a d e s i g n a t i o n .

I r a n  t h e  CSS s t e p w i s e  r e g r e s s i o n  p ro g r a m  w i t h  c a r e f u l l y  c h e c k e d  d a t a  base  f r o m  
t h e  r e p o r t  on  a d i f f e r e n t  c o m p u t e r .  I c o n c l u d e  t h a t  t h e  t e c h n i q u e  i s  d e v e lo p e d  
a c c u r a t e l y  and f i v e  f a c t o r s  —  p e r c e n t  ope n  ( n o n - f o r e s t e d ) , d a t e ,  p e r c e n t  
s l o p e ,  p r e s e n c e  o f  s t r e a m ,  and  p e r c o n t  f o r e s t  —  w o re  c h o s e n  a s  t h e  b e s t  
c h a r a c t e r i s t i c s  t o  p r e d i c t  v a l u e  f r o m  a s o a r c h  o f  o v e r  t e n  f a c t o r s  I n v e n t o r i e d  
f r o m  t h e  s u b j e c t  and  t h e  c o m p a r a b le s .  E ven  u i t h  t h e  s m a l l  s a m p le  s i z e  o f  
e i g h t ,  f i v e  d e g r e e s  o f  f r e e d o m ,  t h e s e  f a c t o r s  h a v e  a h i g h  s i g n i f i c a n c e  ( F )  i n  

t e r m i n i n g  v a l u e .  The R - s q u a r e d  i s  o v e r  9 0 / ,  e v e n  u i t h  o n l y  t h r e e  f a c t o r s ,  
w ie p w is e  f o r w a r d  r e g r e s s i o n  p e r f o r m s  s i m i l a r l y  t o  an  a p p r a i s e r  b y  p i c k i n g  t h e  
b e s t  c h a r a c t e r i s t i c  t h a t  e f f e c t s  v a l u e  f i r s t ,  t h e n  a d d i n g  e a c h  c h a r a c t e r i s t i c  
r e s p e c t i v e l y ,  w h ic h  e x p l a i n s  m o s t  o f , t h e  v a l u e  d i f f e r e n c e  b e tw e e n  t h e  
c o m p a r a b le s ,  i n  t u r n .  I n  t h i s  c a s e  t h e  f i r s t  t h r e e  ( p e r c e n t  n o n - f o r e s t e d  open 
l a n d ,  d a t e ,  and  p e r c e n t  s l o p e )  p r e d i c t s  n e a r l y  a l l  t h e  v a r i a n c e  i n  v a l u e  . w i t h  
s t r e a m  a n d  p e r c e n t  f o r e s t  o n l y  m i n o r  c o n t r i b u t o r s  t o  e x p l a i n i n g  t h e  v a l u e .  
S e v e r a l  o t h e r  c o n t r i b u t o r s  and  r e v i e w e r s  h a v e  r u n  s i m i l a r  s t e p w i s e  r e g r e s s i o n  
p ro g ra m s  o n  o t h e r  c o m p u t e r s  and  c o n c lu d e d  t h e  s a n e  r e s u l t s  u i t h  l i t t l e  
v a r i a n c e .  One r e v i e w e r  r u n  a m u l t i p l e  l i n e a r  r e g r e s s i o n  p r o g r a n  ( d i f f e r e n t  
f r o m  s t e p w i s e  f o r w a r d  r e g r e s s i o n )  u i t h  s e v e r a l  d a t a  e n t r y  e r r o r s .  A ny  r e a d e r  
w i t h  a c c e s s  t o  a PC c o m p u t e r  a n d  a s t a t i s t i c a l  p a c k a g e  p r o g r a n ,  and  maybe 
s t a t i s t i c a l  a d v i c e ,  u s i n g  t h e  p r o p e r  p r o g r a n  and  i n p u t  s h o u l d  be  a b l e  t o  
d u p l i c a t e ,  w i t h i n  a r e a s o n a b l e  v a r i a n c e ,  t h e  r e s u l t s .

One c o n c e r n  I s  t h e  s m a l l  s a m p le  s i z e .  The s c o p e  o f  t h e  a p p r a i s a l ,  c o n s i d e r i n g  
t h e  l a c k  o f  p r i v a t e  s a l e s  i n  t h i s  a r e a  o f  A la s k a  was i m p r e s s i v e .  O v e r  180 
s a l e s  w e re  a n a l y z e d ,  33  s a l e s  w e re  i n v e n t o r i e d ,  and  8 s a l e s ,  a l a r g e  num ber f o r  
t h e  m a r k e t ,  w e re  d e t e r m i n e d  t o  be r e p r e s e n t a t i v e  o f  t h e  m a r k e t .  I h a v e  used  
r e g r e s s i o n  u i t h  s n a i l  s a m p le  s i z e s ,  b a s e d  o n  c l a s s i c  s t a t i s t i c a l  a s s u m p t io n s ,  
f o r  a l o n g  t i n e .  I t  i s  v e r y  d i f f i c u l t  t o  s e p a r a t e  r e a l  e s t a t e  i n t o  p r o p e r  
s u b m a r k e ts  and m a i n t a i n  l a r g e  s a m p le  s i z e s .  As o n e  s t a t i s t i c a l  p r o f e s s o r  t o l d  
n o ,  s m a l l  s a m p le s  a r e  b e t t e r  t h a n  no s a n p l e s  a n d  b e t t e r  t h a n  J u d g m e n ts  n o r m a l l y  
use d  b y  a p p r a i s e r s .  The r e g r e s s i o n  i s  a r e p r e s e n t a t i o n  o f  t h e  m a r k e t .



i7y.T.-rT.„'T •

' k i n i f  Ut i f .  A )v / /i

I I  i » m  M m *  i

H. »<ri H H fttyt*

J I n  I*

I h n m j*  s  'A «!•!••

>/j// 4tt»wr\i
* M u  v n  I |w i r , h f i l

* »»r. ulr
f ‘ iv iv j M  < tu n i ln - f s  I'fi *» 

l /< W f  <*W/»'I

k j v l r P C  I iflcfv 

<>•4 «» * fjiw
Kfi,|itSt| HIMI |%
P t m t r  < *olnri«l«*

M.»n.*Kmj Hjwui 
Srw t Mcjm* I numjru 
‘' i n  f f i n u n i i  < j l i M n u

V j i f J f .  'X  j t h i n g t u n

! j | l j h 4 t t c c  f

X 4• hifi»n *) t

*h y ,
i n s r l  i J 4M1

• Min*'ted in i)frptn »nU

SIERRA CLUB LEGAL 
DEFENSE FUND, INC.
P ’c I.in  F inn for the F nnrtin inent.il M  t ement

i:< 41I1 Street Juneau,  Alaska 99801  8̂6 -2—si i ax  (9 0 - )  4 6 ) ^ 8 9 1

Tongass C onserva tion  Socie ty, Inc. 
v. 

State o f A laska, D epartm ent o f Natura l Resources 

No. 1JU -92-847C I

The Sierra Club Legal Defense Fund represents the Tongass 
Conservation Society in a challenge to the DNR land exchange with Cape 
Fox Corporation at Leask Lakes, near Ketchikan. This appeal is filed in 
Superior Court in Juneau. Following are the principal legal points raised:

INADEQUATE APPRAISAL

1. DNR has approved this exchange w ith ou t com p le tin g  an 
appra isa l, in violation of AS 38.50.020, AS 38.50.130 and 11 AAC 67.240.

2. DNR has abused its  d isc re tion  in several respects by relying on 
the existing draft appraisal. DNR's own appraisers have found the draft to 
be severely flawed. The draft is marred by a conflict of interest, improperly 
discounts open space land values, and fails to adequately consider public 
interest use values.

UNLAWFUL ROAD ACQUISITION

3. DNR is attempting to use sta te  land and tim b e r to  pay fo r m ad 
upgrades valued at $2.2 million. This sole-source procurement serves the 
purpose of bolstering the value of Cape Fox’s land, which is worth far less 
than the state land to parceled up and exchanged. This procedure violates 
the State Procurement Code, AS 36.30, and DNR’s own regulations, 11 
AAC 67.260.

INADEQUATE AGENCY REVIEW

4. DNR failed to cons ide r se lling  o r leas ing  the state land instead 
of exchanging it, as required by AS 38.50.100 and AS 38.50.130.

5. DNR did not adequately cons ide r the  soc ia l, e conom ic  and 
env ironm en ta l Im pacts of the exchange, as required by AS 38.50.130. 

INADEQUATE PUBLIC PROCESS

6. DNR has not completed the land use p lann ing  and 
c la ss ifica tion  required by AS 38.04.065 for all land disposais before 
approving this exchange.

7. DNR did not pub lish  a m ap of the areas proposed for exchange 
in local newspapers, as required by AS 38.50 110.

PnoteJ co no.>J ’.orvi
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K E T C H I K A N  G A T E W A Y  3 0 R 0 U G H

R E S O L U T I O N  NO. 1 0 2 7 A

A R E S O L U T I O N  OE THE A S S E M B L Y  OF THE  K E T C H I K A N  
G A T E W A Y  BOROUGH, A L A S K A , P R O V I D I N G  FO R A LAND 
M A N A G E M E N T  P L A N , I N T E R I M  P R O T E C T I O N  OF 
RE S O U R C E S ,  AN D M A I N T E N A N C E  OF P U B L I C  
R E C R E A T I O N  F A C I L I T I E S  ON TH E  S T A T S  P R O P E R T I E S  
S U B J E C T  T O THE P R O P O S E D  E X C H A N G E  B E T W E E N  THE 
S T A T S  OF A L A S K A  AND  T H E  C A P E  FO X  C O R P O R A T I O N .

R E C I T  A L S

The a v a i l a b i l i t y  of r e c r e a t i o n a l  a rea s  f c r  the  r e s i d e n t s  of 
the  Ketchikan Gateway Borough i s  now s e r i o u s l y  l i m i t e d .

Lands c u r r e n t l y  owned by th e  S t a t e  of Alaska wi th in  the 
3orough demonstrate  g r e a t  p o t e n t i a l  for  roaded access  for  
r e c r e a t i o n a l  a c t i v i t i e s  by th e  r e s i d e n t s  of the  Borough, 
i n c l u d i n g  c h i l d r e n ,  the e l d e r l y ,  and the d i s a n l e d .

C e r t a i n  lands now owned by Cape Fox Corpora t ion  t h a t  are  being 
c o n s id e r e d  for  a land exchange wi tn  the  S t a t e  a l s o  have g r e a t  
p o t e n t i a l  for  s i m i l a r  roaded access  for  r e c r e a t i o n a l  
a c t i v i t i e s  by a l l  r e s i d e n t s  of  the  Borough.

NOW, T H E R E F O R E ,  IT IS R E S O L V E D  BY THE  A S S E M B L Y  OF T H E  
K E T C H I K A N  G A T E W A Y  B OR OUG H,  A L AS KA , as  fol lows :

S e c t i o n  1: S t a t e m e n t  of In t e n t .  The Ketchikan Gateway
Bcrough Assembly has suppor ted the  proposed land exchange on the  
b a s i s  of  the  roaded r e c r e a t i o n a l  o p p o r t u n i t i e s  which i t  w i l l  
prov ide  to  r e s i d e n t s  and v i s i t o r s  to  Ketchikan.  The Assembly 
r ec o g n i ze s  t h a t  the  lands and f a c i l i t i e s  to  be acqu i red  or  r e t a i n e d  
by the  S t a t e  have high r e c r e a t i o n a l  va l u e .  The Borough Assembly 
recommends t h a t  the S t a t e  p r o t e c t  th e se  r e c r e a t i o n a l  va lues  by 
l i m i t i n g  the  range of pe r mi t t ed  use  and a c t i v i t i e s  on sa id  l ands  
and f a c i l i t i e s  t o  th ese  which a r e  p r i m a r i l y  r e c r e a t i o n a l l y  o r i e n t e d  
or o t h e rw i s e  s u b j e c t  to  the  terms of the  F in a l  Exchango Agreement.

5 c c  £



A c t i o n h i Land ;!a.: acor.o". » cj, r.n. " *.' ifcar. ‘ : .••:•.
Borcucn r e c s r n t s t s  "he r.eeu t c  p rcvide  a lane Management ?1 n : : r 
a i l  3 £ a ' . e - c w r ,  i-d land th a t  •..•ill r  u s  u 1 1 £ rcn pr Land o 7 *3 .
These Lands include a l l  lands c u r r e n t l y  cvr.ee :y . r.e »a: ;••*:•:
Cor por a t io n  in the • < h 1 1  e River o r a l  r. age,  in the v i c i n i t y  : :  Lake 
H a r r i e t  Hunt and 7 a ! b e t  La<e vhion are proposed t :  re t rar .s :  1 croc 
t  s the  S t a t e  ar.a a l l  lands r e t a i n e d  by the State m tr.e L>M3 < l . i <■ ■ 
’' r i o t  as a r e s u l t  of the nrone sed land exchance.  The Eet *hikan ̂ k  «  *

.j.atevay 3cr:cch commits to  the p r e p a r a t i o n  :: such 1  ni an in
c c c p e r a t i o n  with the  S t a t e  of Alaska /

Section 2 i Intsrin Stewardship . The Ketchikan 5a teway
Rorcuch suppor t s  any a d m i n i s t r a t i v e  d e d i c a t io n  by the S ta r e  to 
p rov ide  for  the p r o t e c t i o n  of the n a t u r a l  resources  durm:; the 
pe r io d  p r i o r  to  the  p r e p a r a t i o n  and p r i o r  to  adept  1 : n of a Land 
Management Plan vhich i s  necessary  in order  to provide for  
p r o t e c t i o n  of the  r e c r e a t i o n a l  values  of these  lands desc r ibed in 
S ec t i on  1  he reof .

S e c t ion 4: F a c i l i t y  Ma i n te n ance.  The Borough Assembly
u nd er s t a nd s  t h a t  the  S t a t e  i s  un w i l l i ng  to  assume c o s t s  a s s o c i a t e d  
wi th  t h e  maintenance of road f a c i l i t i e s  to be provided as a 
c o n d i t i o n  of the f i n a l  exchange agreement .  In c o n s i d e r a t i o n  f c r  
opening of  areas  to  be acqui red  or  r e t a i n e d  by the S t a t e  to roaded 
r e c r e a t i o n a l  use,  the  Borough agrees  in  p r i n c i p l e  to  assume the  
c o s t  of  f a c i l i t y  maintenance in the  event  t h a t  the  S t a t e  con t inues  
to  be u n w i l l i n g  or  unable to  and to  the  e x t en t  the Borough i s  
emDCwered to do sc .

Se c t io n  5: E f f e c t i v e  Date.
e c t i v e :pcn adop t ion .

This Resolut ion s h a l l  be

ADOPTED t h i s day of _ 1992.

BOROUGH MAYOR

SCRGVGil CLERK

APPROVED AS TO FORM:

■* t* * 4  s f t 's  4,‘c <

B O R O U G H  A T T O R N E Y
«_

P u b l i c  H e a r : r . c :

E f f e c t i v e  Da * «  • --------------------------  .

P o l l  C a l l : Y N A
9 c a t w r  ig r . t : : : i i  i  ;
C a te : 1 ! : r : 1
C r u 1 1 0 1 : 1 ' r i !
F a d e r i i  ! : : i 1
M c C a r t y 1 j 1 1  : 1
H o lm a n : ; i i  1 1 1
C s n ie y 1 1  M  1 )  '

F o u r  (4 1  a f f i r m a t i v o  v o t e s
r e q u i r e d  f c r p a s a a c e

il— ■ --------------- —
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J e f f  R u d d  

B o x  7 2 6 3  

K e t c h i k a n ,  A K  9 0 0 0 1

( ) M a s  0 2

C l i f f  D a v i d s o n

C h a i r ,  H o u s e  R e s o u r c e s  C o m m i t t e e  

A l a s k a  S t a t e  L e g i s l a t u r e  

C a p i t o l  B u i l d i n g  

J u n e a u ,  A K  9 9 8 f > h ' M 8 2

D e a r  M r .  D a v i d s o n ,

I w o u l d  l i k e  t o  g o  o n  r e c o r d  a s  o n e  K e t c h i k a n  

r e s i d e n t  s v h o  d o c s  n o t  s u p p o r t  t h e  L e a s k  l a k e s  

/ C a p e  F o x  l a n d  t r a d e ,  i f e e l  t h e r e  a r e  m a n y  o t h e r s  

i n  K e t c h i k a n  w h o  a l s o  d o  n o t  s u p p o r t  t h i s  t r a d e .  I 

a m  a  m e m b e r  o f  t h e  K e t c h i k a n  c i t y  C o u n c i l ,  

a l t h o u g h  I a m  n o t  w r i t i n g  o n  b e h a l f  o f  t h e  c o u n c i l ,  

a n d  m e e t  a  f a i r  n u m b e r  o f  p e o p l e  d u r i n g  m y  d a y .  

T h e r e  i s  a  g o o d  p e r c e n t a g e  t h a r  d o  n o t  s u p p o r t  

t h i s  t r a d e  i n  t h a t  g r o u p .  T h e r e  a r e  m a n y  m o r e  

p e o p l e  t h a t  I d o  n o t  c o m e  i n  c o n t a c t  w i t h  w h o  I d o  

n o t  k n o w  h o w  t h e y  f e e l  o n e  w a y  o r  t h e  o t h e r .  I d o  

f e e l  i t  i s  n o t  a c c u p a t e ^ r o *  $ t a t e n h a * * t h e * v a * r  

m a j o r i t y  o f  t h e  c o m m u n i t y  d o  s u p p o r t  t h e  t r a d e .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n .

S i n c e r e l y ,  

j e f f  B u d d



S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l
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February 27,

D e a r  L e g i s l a t o r ,

On beh a l f  of the Sou thea s t  Alaska Con serva t ion  Counci l  (SFACC), I 
would l i k e  to  c a l l  your a t t e n t i o n  to  a pending a c t i o n  by the  Alaska 
Department cf  Na tura l  Resources (DNR) t h a t  w i l l  r e s u l t  in the  l e s s  
o f  high q u a l i t y  w i l d l i f e  h a b i t a t  and r e c r e a t i o n a l  r e s o u r c e s  rev 
owned by a l l  Alaskans.  SEACC is  a c o a l i t i o n  of  t h i r t e e n  loca l  
community, v o l u n t e e r  c o n s e r v a t i o n  o r g a n i z a t i o n s  in eleven 
communit ies ac ross  the  Alaska panhandle .  We a r e  concerned  c i t i z e n s  
from a l l  walks cf  l i f e  who share  a commitment t o  the  unique q u a l i t y  
o f  l i f e  a v a i l a b l e  in Sou thea s t  Alaska.

DNR is  p r epa r ing  a land exchange in which i t  w i l l  t r a d e  2,4 00 ac res  
o f  p r i s t i n e ,  s ta te -owned  old growth f o r e s t  f o r  4,300 a c r e s  of  l a rd  
t h a t  has t een  h e a v i l y  c l e a r c u t  by the  Cape Fcx C o rp o r a t i o n ,  an 
ANCSA v i l l a g e  c o r p o r a t i o n  l o c a t e d  o u t s i d e  of  Ketch ikan.  The lands 
being  cons idered fo r  t r a d e  a re  no r th  of Ketchikan and in c lu de  the 
s t a te -owned  Leask Lakes area  and the  White R i v er  are:  owned by Cape 
Fox. Under the  proposed exchange,  Cape Fcx would then c l e a r u u t  an 
a d d i t i o n a l  1,500 ac res  of the  land i t  o b t a i n s  from the  s t a t e .

CNR suppor t s  t h i s  exchange because i t  c l a i ms  t h a t  the  l e f t - o v e r  
logg ing reads w i l l  p rovide  Ketchikan r e s i d e n t s  wi th  a d d i t i o n a l  
r e c r e a t i o n a l  a c ce ss .  However, g iven  t h e  amount o f  pas t  
' - I e a rc u t t i r . g  in the  White River  a r e a ,  and f u t u r e  c u t t i n g  in the 
Leask Lakes a re a ,  th e  q u a l i t y  of  the  r e s u l t i n g  r e c r e a t i o n a l  
o p p o r t u n i t i e s  w i l l  be s i g n i f i c a n t l y  l e s s e n e d .

P l ea se  be aware t h a t  SEACC s t r o n g l y  opposes t h i s  land exchange.  
Trading high value ,  s t a te -owned old  growth f o r e s t  fo r  c l e a r c u t  land 
and logging roads i s  s h o r t  s i g h t e d  and wa s t es  v a l u a b l e  pu b l i c  
f o r e s t  r e source s .  Trading the  Leask Lakes land robs Ketchikan of 
one of i t s  most impor tan t  r e c r e a t i o n a l  r e s o u r c e s .  The Leask Lakes 
p a r c e l  i s  5,000 a c r e s  of abundant  t i m b er ,  w a t e r c o u r s e s ,  and 
w i l d l i f e .  This t r a d e  w i l l  d e s t r o y  h a b i t a t ,  squander  t r u l y  va l u ab le  
r e c r e a t i o n a l  o p p o r t u n i t i e s ,  and s e t  a h o r r i b l e  p r e c e d e n t .  We 
b e l i e v e  such a t r a d e  i s  bad p u b l i c  p o l i c y  and a bad dea l  f o r  the 
s t a t e .

Because t h i s  exchange wculd involve  over  $5 m i l l i o n  in s t a t e  
r e s o u r c e s ,  DNR must submit  t h i s  t r a d e  fo r  l e g i s l a t i v e  app ro va l .
SEACC re q u e s t s  t h a t  l e g i s l a t o r s  s c r u t i n i z e  t h i s  p ro p o s a l  c a r e f u l l y  
- -  and r e j e c t  i t ,
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S E A C C  r e q u e s t s  that  l e g i s l a t o r s  s c r u t i n i z e  th is  p r o p o s a l  c a r e f u l l y  
-- an d re je ct  it.
DN R is currently s h o r t - c u t t i n g  the land t r a d e  p u b l i c  p r o c e s s  
required by law, in an e f f o r t  to o b t a i n  l e g i s l a t i v e  a p p r o v a l  this  
session. Under A l a s k a  law, DNR m u s t  p r e p a r e  a r e p o r t  for the 
p u b l i c  w h i c h  f u l l y  e x p l a i n s  the p r o c e s s  u s e d  to a p p r a i s e  the 
p a r c e l s  o f f e r e d  for t r a d e  t h i r t y  (30) d a y s  b e f o r e  p u b l i c  h e a r i n g s  
on the p r o p o s e d  trade. T h e  d r a f t  a p p r a i s a l  h a s  no t y e t  b e e n  
a cc ep te d,  h ow eve r,  b e c a u s e  D N R  has d e t e r m i n e d  th at  the p u b l i c  c o u l d  
no t  u n d e r s t a n d  th e a p p r a i s a l  in its p r e s e n t  form. Yet  in s p i t e  of 
this, DN R is p u s h i n g  f o r w a r d  w i t h  th e p u b l i c  p r o c e s s .

C a p e  Fox ha s b e e n  p r o p o s i n g  th is  trade, o r v a r i a t i o n s  of it, s i n ce  
1977. DN R  has  r e j e c t e d  e a c h  p r o p o s a l  b e c a u s e  it w a s  no t in the 
s t a t e ' s  b e s t  i nt er es t.  D N R  ha s  now, ho we v e r ,  c h a n g e d  its tune.

D N R  u s e d  to be right. T r a d i n g  t r e e s  for s t u m p s  is no t  in the  b e s t  
i n t e r e s t  of A l a s k a  o r  A l a s k a n s .  A l a s k a ' s  p r i m e  f o r e s t  lands, and 
v a l u a b l e  f o r e s t  r e s o u r c e s ,  m u s t  be m a n a g e d  for t h e  l o n g - t e r m  
b e n e f i t  of all A l a s k a n s .

S i n c e r e l y ,

R o b e r t  L i n d e k y g e l  
S t a f f  A t t o r n e y
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P e p .  C h e r i  D a v i s  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O . B o x  V  ( MS  3100)
J u n e a u ,  AK 9 9 8 1 1

R e :  P r o p o s e d  L e a s k  L a k e s  L a n d  E x c h a n g e

D e a * - R e p r e s e n t a t i v e  D a v i s :

T h e  A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t  w o u l d  l i k e  t o  e x p r e s s  i t s  
s t r o n g  o p p o s i t i o n  t o  l e g i s l a t i o n  ( S B  4 6 5 / H B  578)  t h a t  w o u l d  a p p r o v e  
t h e  p r o p o s e d  L e a s k  L a k e s  l a n d  e x c h a n g e  w i t h  t h e  C a p e  F o x  
C o r p o r a t i o n .  T h i s  t r a d e  c e r t a i n l y  p r o v i d e s  v e r y  s u b s t a n t i a l  
b e n e f i t s  t o  t h e  c o r p o r a t i o n ,  b u t  i t  i s  j u s t  a s  c l e a r l y  n o t  i n  t h e  
s t a t e ' s  b e s t  i n t e r e s t .

T h e  S t a t e  o f  A l a s k a  w o u l d  t r a d e  i m p o r t a n t  o l d  g r o w t h  h a b i t a t  f o r  
l a n d s  t h a t  h a v e  b e e n  h e a v i l y  c l e a r c u t .  T h e s e  l a n d s  h a v e  n o t  o n l y  
l o w e r  c o m m e r c i a l  t i m b e r  v a l u e  b u t  l o w e r  f i s h  a n d  w i l d l i f e  a n d  
r e c r e a t i o n a l  v a l u e s  a s  w e l l .  A D F & G  h a s  s a i d  b o t h  t h a t  s p e c i e s  
d i v e r s i t y  i s  s u b s t a n t i a l l y  g r e a t e r  a t  L e a s k  L a k e s  t h a n  a t  W h i t e  
R i v e r ,  a n d  t h a t  l o g g i n g  L e a s k  L a k e s  c o u l d  r e s u l t  i n  a  63% r e d u c t i o n  
i n  d e e r  n u m b e r s  i n  t h e  a r e a .  A d d i t i o n a l l y ,  s i n c e  u n r c a d e d  
r e c r e a t i o n  o p p o r t u n i t i e s  w i l l  b e c o m e  i n c r e a s i n g l y  s c a r c e  i n  
S o u t h e a s t  i n  f u t u r e  y e a r s  t h e y  s h o u l d  b e  p r o t e c t e d ,  n o t  l o s t .

We h o p e  y o u  w i l l  v o t e  " n o "  o n  t h i s  l e g i s l a t i o n ,  w h i c h  i s  n o t  o n l y  
a b a d  d e a l  i n  i t s e l f  f o r  A l a s k a n s ,  b u t  s e t s  a  d a n g e r o u s  p r e c e d e n t  
f a v o r i n g  i n d i v i d u a l  c o r p o r a t e  e c o n o m i c  i n t e r e s t s  o v e r  t h e  w e l f a r e  
o f  t h e  g e n e r a l  p u b l i c .

S i n c e r e l y ,

I s s u e s  D i r e c t o r

'»■ C 1 *. A *■ c" ̂2 T* 11
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MEMORANDUM

TO: House Resources Committee
FROM: Dave Katz
SUBJECT: Alternatives to Leask Lakes trade
DATE: May 6, 1992

Several viable alternatives exist to the land trade as proposed. 
Please refer to attachments.

1. Borough timber. See Attachment 1. The Ketchikan Gateway 
Borough has 15.3 million board feet of high value timber at Whipple 
Creek, on the Ketchikan road system. (Estimated $6 million selling 
value.) So far, the Borough has not contributed any significant 
amount of its own timber resources toward finding a solution to 
this local problem.

2. Forest Service land. See Attachment 2. Cape Fox has indicated
an interest in Forest Service timber in the nearby area. This
timber could contribute to a win-win solution.

3. The Tolstoi tract on Prince of Wales Island. See Attach­
ment 3. This state tract contains $27 million in timber alone. 
It is much lower in habitat value than Leask Lakes. Cape Fox says 
it is not interested in this timber because of its high cedar 
component. Yet Cape Fox's own lands also have a high cedar
component, and you can make money with cedar.

4. Road access to Leask Lakes. A sustained-yield timber sale in 
the Leask Lakes area could provide for road access into the tract. 
DNR is required to consider this alternative before trading land, 
but has not.

P 0  Box 3 3 7 7  • Ketchikan. A K  9 9 9 0 !  • 907- 2 2 5 - 5 7 C S
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Proposed E x c h a n g o  with C a p e  F o x  Corporation

DOT/PPs proposal (see Attachment • "0" to the original report) which would 
connect Ketchikan to the Bradfield Canal near the Tyee Hydropower Project, 
carries a price tag of up to $150,000,000 or about $1,000,000 per mile. If 
funds were limited, and the KGB/CFC proposed roads were in place, 
attention could be focused on stretches of road beyond Leask Lake, 
eliminating the immediate need for construction of the first eleven miles from 
Ketchikan, and deleting or deferring the need for almost $11,000,000 
required to provide the Ketchikan connection from its intersection with the 
proposed Leask Lake recreation road.

Any road dissecting ra the r  than skirting the Naha, a U.S. Forest Service 
LUD II area, could be expected to encounter opposition. Although the Forest 
Service alignment running north of Lake Harriet H unt best accesses its 
lands, the KGB/CFC alignment proposed in Alternative "G" (see Map 1, 
attached to the Final Exchange Agreement) provides the best access to lands 
now in state ownership or proposed for state ownership, and could act as a 
recreation loop if a better road is later constructed using DOT/PF’s interior 
alignment.

J .  O th e r  E x ch an g e  A lte rn a t iv e s :  Exchanges are difficult even when they 
are strongly supported and clearly benefit the areas involved in the exchange. 
The small amount of non-trust land in Southeast Alaska in state ownership, 
coupled with the high demand for its lands, e.g. need for lands for University 
of Alaska and Mental Health settlements, etc., adds to the difficulty. 
Alternatives (see A ttachm ent - "K" to the original decision) were explored by 
CFC and the Borough, and Leask Lake was determined to be the only 
suitable site, and more importantly the only site of further interest to CFC. 
.Although an attem pt was made to interest CFC in timber rights in the 
Thome Bay area, it indicated tha t  it was clearly not interested because the 
more valuable timber in the Thom e Bay parcel has already been cut. KGB 
does own a stand of tim ber located a t  Whipple Creek estimated to contain 
approximately 15.3 mil’ion board feet. KGB, however, feels th a t  there are 
problems which need to be addressed and is not willing to commit substantial 
amounts of this resource to an exchange a t  this time. It is likely that in 
addition to the problems th a t  need to be worked out, that the Borough 
perceives these lands as not great enough to accommodate the primary 
objectives of the exchange but may be substantial enough to generate funds 
necessary to manage the lands ultimately acquired from the state exchange. 
This could be extremely important, given predictions again of diminished 
sta te  revenue.



E V A L U A T I O N  O F  U.S. F O R E S T  S E R V I C E  I.ANIMIOLDINGS 
A S  P A R T  O F  T H E  L A N D  E X C H A N G E  P R O C E S S

T h e  f a l l o w i n g  is a s u m m a r y  of d i s c u s s i o n  w i t h  a C a p e  Fcx 
C o r p o r a t i o n  r e p r e s e n t a t i v e  (Doug C a m p b e l l )  r e g a r d i n g  the 
f e a s i b i l i t y  of h a r v e s t i n g  t i m b e r  in the s o u t h e r n  p o r t i o n s  of 
R e v i l l a  Island, g e n e r a l l y  a d j a c e n t  to u r b a n  a n d  r u r a l  areas. He 
a n d  E r i c  M u e n c h  e v a l u a t e d  U.S. F o r e s t  S e r v i c e  p r o p e r t i e s  in o r d e r  
to i d e n t i f y  a r e a s  for i n c l u s i o n  in a p o t e n t i a l  l a n d  e x c h a n g e .

S l i d e  Rid ce.  T h i s  a r e a  p r o b a b l y  s h o u l d  n o t  be h a r v e s t e d  for the 
f o l l o w i n g  r e a s o n s :  V i s i b i l i t y  from the W a r d  L a k e  area, v i s i b i l i t y
f r o m  T o n g a s s  N a r r o w s ,  a n d  b e c a u s e  it is a d j a c e n t  to the  W a r d  L a k e  
r e c r e a t i o n  area. In a d d i t i o n ,  the t o p o g r a p h y  is v e r y  s t e e p  a n d  the 
s o i l s  a r e  not c o n d u c i v e  to l e g g i n g  o p e r a t i o n s .

C o r n e l l  a n d P e r s e v e r a n c e  L a k e s. P e r s e v e r a n c e  L a k e  is a p r i n c i p a l  
d e s t i n a t i o n  of a m a j o r  U S F S  tr ail  w i t h i n  t h e K e t c h i k a n  area. M a n y  
r e s i d e n t s  as w e l l  as v i s i t o r s  use the tr ail, an d it is a p r i n c i p l e  
r e c r e a t i o n a l  r e s o u r c e  for  the c o m m u n i t y .  C o n n e l l  L a k e  is a s o u r c e  
c f w a t e r  for the  p u l p  m il l.  B e c a u s e  of th e v i s i b i l i t y  of a c u t  in 
t h e s e  a r e a s  a n d  b e c a u s e  of p o s s i b l e  w a t e r  q u a l i t y  i m p a c t s  to the 
w a t e r  s u p p l y  of C o n n e l l  Lake, l o g g i n g  in this a r e a  de es  not a p p e a r  
to be p r a c t i c a l .

T a lb ot  L a k e . T h e  a r e a s  of the lake t h a t  a r e  n o r t h  of thi s f e a t u r e  
h a v e  a l r e a d y  b e e n  lo g g e d ;  the  ar ea  to the s o u t h  c o u l d  be l e g g e d  but 
i n  d o i n g  so the a r e a s  o f c l e a r  cut  w o u l d  be c l e a r l y  v i s i b l e  frcm. 
t h e  lake, a n d  thi s a r e a  is c o n s i d e r e d  to b e a p r i n c i p a l  recreatitr. 
a r e a  for c o m m u n i t y  r e s i d e n t s .  T h e  r e m a i n d e r  of th e  a r e a  is v i s i b l e  
i r r m  t h e  W a r d  L a k e  r o a d  as w e l l  as fr om  'Ward L ake .

R o u n d  M o u n t a i n .  T h e r e  is a r o a d  in this area, a n d  a l o g g i n g  s a l e  
o c c u r r e d  h e r e  as r e c e n t l y  as a y e a r  ago; a p p a r e n t l y  b e t w e e n  30 an d 
40 p e r c e n t  of m a r k e t a b l e  t i m b e r  w a s  l e g g e d  f r c m  th i s area. It is 
i m p r a c t i c a l  to a s s u m e  the  F o r e s t  S e r v i c e  w i l l  a l l o w  a d d i t i o n a l  
l o g g i n g  or. the b a s i s  of the s u s t a i n e d  y i e l d  p r i n c i p l e  and  o t h e r  
e n v i r o n m e n t a l  c o n c e r n s .

K e t o h i k a n  La ke s.  T h i s  is the a r e a  of w a t e r  s u p p l y  for the 
c o m m u n i t y  of K e t c h i k a n .

R i i ce B e h i n d  S a x m a n . T h i s  area, w h i c h  is h e a v i l y  fo re s t e d ,  is a l s o  
v e r y  s t e e p  a n d  v i s i b l e  f r o m  the T o n g a s s  N a r r o w s .

W h i t m a n Lake. W h i t m a n  L a k e  has g o o d  c o m m e r c i a l  t i mb er . H o w e v e r ,  
t h e  a r e a  is v e r y  s t e e p  a n d  it is the w a t e r  s u p p l y  for  H e r r i n g  Ea y 
a3 w e l l  as the f i s h  h a t c h e r y .  T h e  a r e a  of the r i d g e  that  c o n t i n u e s  
a l o n g  G e o r g e  In let , g e n e r a l l y  to the n o r t h e a s t ,  is h e a v i l y  
f o r e s t e d ,  v e r y  s t e e p ,  a n d  is v e r y  v i s i b l e  from  G e o r g e  Inlet.



L a n d  E x c h a n g e  P ro ce ss  
P a g e  2

U p p e r  a n d  L o w e r  S l l v u s  L ake . T h i s  is a n  a r e a  of  v e r y  s t e e p  
t o p o g r a p h y  as w e l l  as an a r e a  of r e c r e a t i o n a l  use; w h i l e  ar eas  of 
this  r e g i o n  h a v e  m a r k e t a b l e  timber, th e  l o g g i n g  t h a t  w o u l d  o c c u r  
w o u l d  b e c l e a r l y  v i s i b l e  f r o m  S i l v u s  Lake. W h i l e  t h e  C a p e  F o x  
C o r p o r a t i o n  is i n t e r e s t e d  in this a re a, to c o m p l e t e  t h e  g e o g r a p h i c  
i n t e g r a t i o n  w i t h  l a n d s  it o w n s  a n d  to a c q u i r e  t he  l a n d  w h e r e  the 
p o w e r  f a c i l i t y  is n o w  l o c a t e d ,  it is p r o b a b l y  i m p r a c t i c a l  for this 
s e l e c t i o n  to o c c u r  b e c a u s e  o f  s e n s i t i v i t i e s  r e l a t e d  to t h e  c o n t r o l  
of p r i c e  a n d  m a r k e t  f o r  e l e c t r i c i t y .

I n t e r i o r  o f  S o u t h  C e n t r a l  R e v i l l a  Islan d.  T h i s  a r e a  is m o u n t a i n o u s  
a n d  d o e s  n o t  c o n t a i n  a n y  e x t e n s i v e  s t a n d s  of  m a r k e t a b l e  timbe r.

H o w e v e r ,  in d i s c u s s i o n s  w i t h  C a p e  F o x  t h e y  h a v e  i n d i c a t e d  an 
i n t e r e s t  in  tw o  o t h e r  ar e a s .  T h e s e  a r e  n o w  to b e  d i s c u s s e d .

E a s t e r l y  p a r t s  of S e c t i o n s  27 a n d  3 4 , T o w n s h i p  73 s o u t h , R a n g e  91 
o a s t . T h i s  a r e a  c o n t a i n s  a r i d g e  t h a t  is h e a v i l y  f o r e s t e d .  T h e  
s i t e  is c o m p r i s e d  of a v e r a g e  v a l u e  h e m l o c k .  T h e  s t a t e  b o u n d a r y  
l i n e  s p l i t s  the  r i d g e  a n d  it w o u l d  m a k e  s e n s e  to a l t e r  t h a t  
b o u n d a r y  l i n e  to p u t  it at a l o c a t i o n  w h e r e  it a l i g n s  w i t h  c u r r e n t  
s t a t e  l a n d  b o u n d a r i e s .  T h i s  a r e a  c o n s i s t s  o f  a p p r o x i m a t e l y  200 to 
25 0 a c r e s .

Area East of Coon Cove. This is an area where Forest Service land 
immediately adjoins Cape Fox Corporation land, and roads exist in 
portions of the Cape Fox properties. Within Section 34, which is 
comprised of Forest Service lands, there are average stands of 
spruce hemlock forest. In addition, there are areas of similar 
forested areas immediately to the north of the aforementioned 
parcels. Importantly, this area to the north cannot be selected 
by the Cape Fox Corporation, while the area to the south can. In 
addition, these more northerly areas are positioned in such a way 
that they can provide access from existing roads of the Cape Fox 
Corporation to U.S. Forest Service properties having marketable 
timber.
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STATE of ALASKA 
DEPARTMENT of NATURAL RESOURCES

TIMBER APPRAISAL 
THORNE BAY TRACT

A S O f  

JUNE 30, 1989

BY

CASCADE APPRAISAL SERVICES, INC. 

P.O. BOX 423 

WILSONVUJE, O R E G O N  97070
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D e c e m b e r  2 1 ,  1 3 3  5

Mr. Joseph ?. Wehrraan III 
Department of Natural Resources 
Division of Forestry 
3c01 "C" Street, Suite 1003 
.Anchorage, Alaska 9 950 3

State of Alaska - 1939 Thorne 3av Timber Aooraisal

Dear Mr. We.hrman:

At your request we have appraised the subject timber in the 
Thorne 3av Tract owned by the State of Alaska as to its fair 
market value. The date of valuation is June 30, 1939. The 
subject timber consists of western hemlock, sitka spruce, and 
associated species on lands in southeast Alaska. The timber is 
appraised as an unencumbered fee simple interest. The total 
estimated fair market value is

TWENTY-SEVEN MILLION EIGHT HUNDRED FIFTY THOUSAND DOLLARS
(527,850,000)

This appraisal utilized information and data provided by the 
State of Alaska in regards to timber volume within the tract*.

Log sales data, logging cost, and road construction cost data are 
based on information from southeast Alaska timber industry 
sources. Information was also utilized which was provided by 
persons and/or firms listed in the Addenda. The information* 
provided is believed to be reliable, but no responsibility is 
assumed for its accuracy.

In developing our opinion, we have made a personal in­
spection of the subject property. We have reviewed the operating 
costs, log and timber sale information, and timber marketing 

conditions as they pertain to the subject property market area.

ill 042O7M
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M r .  J o s e p h  F .  W e h r m a n  I I I
D e c e m b e r  2 1 ,  1 9 8 9
P a g e  T w o  —

This appraisal and its use are subject to the contingent and 
limiting conditions and the certification listed in the Addenda. 
This letter serves to introduce the appraisal report which 
follows. The appraisal procedures are described in that report.

Sincerely

CASCADE APPRAISAL SE R V IC E S , IN C .

Larry L. Ismert


