


KETCHIKAN GATEWAY BOROUGH

RESOLUTION NO. 1035

A RESOLUTION OF THE ASSEMBLY OF THE KETCHIKAN
GATEWAY BOROUGH, ALASKA, POSITION STATEMENT ON
THE AMENDMENTS TO SENATE BILL 465; AND
PROVIDING AN EFFECTIVE DATE.

RECITALS

WHEREAS, the Ketchikan Gateway Borough Assembly has supported the
Alaska Department of Natural Resources-Cape Fox Corporation land
exchange and has understood that the DNR has not been in a fiscal
position, nor is it likely to be, to open, operate and maintain the
public recreation lands resulting from this trade. A lease
arrangement between the Borough and the DNR has been predicated on
the Borough developing a Land Management Plan that would best
express the recreation needs of the citizen of the Borough.

WHEREAS, the Borough Assembly has stated 1its position 1in two
resolutions. Resolution No. 954, dated December 3, 1990, supported

the land exchange. Moreover, Section 3 of that vresolution
specified that the Borough would complete a Land Management Plan as
a condition of approval of the land exchange. In Resolution No.

1027, dated April 22, 1992, the Borough again supported the Iland
exchange with Section 2 of that Resolution again specifically
stating a commitment to preparing a Land Management Plan.

WHEREAS, Sections 4, 5, and 6 of Senate Bill 465 (Rules) requires
the Borough to prepare a Land Management Plan, and Article 11,
Section 19 of the Alaska Constitution requires the approval of the
majority of the voters of a political subdivision when a local act
necessitates the appropriation of money by the political
subdivision. The mechanism to accomplish this is a vote on the land
exchange 1issue at the next regular election.

NOW, THEREFORE, IT IS RESOLVED BY THE ASSEMBLY OF THE
KETCHIKAN GATEWAY BOROUGH, ALASKA, as follows:

Section 1. Opportunity For Public Vote.
The Borough Assembly acquiesces in the amendments to Senate Bill
465, as adopted by the State Senate. The Assembly welcomes the

opportunity for a public vote on the Jland exchange and the
Borough®s role in the preparation of a Land Management Plan.

c:dn/RE5/465



RESOLUTION NO.

Section 2.

upon adoption.

ADOPTED this

BOROUGH MAYOR

APPROVED AS TO FORM:

BOROUGH ATTORNEY

c:dn/RES/465

Effective Date.

resolution 3hall
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be effective

J 1991.

Public Hearing: +1/& .

Effective Date:

Roll Call:
Boatwright
Cote
cruise
Fader
McCarty
Holman
Conley
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Four (4) affirmative votea
required for passage
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PROPOSED CAPE FOX EXCHANGE SUMMARY
(APRIL 29, 1992)

WHAT IS THE EXCHANGE?

*State would exchange with Cape Fox C rporation (CFC) the
surface estate of 2,335 acres located near Leask Lake for
the surface estate of 4,366 acres of CFC land located at
White River, Harriet Hunt Lake and Talbot Lake. CFC
would also be required to upgrade five miles of existing
road and construct an additional six miles of road to
recreation standards. CFC would also be required to
construct two parking lots, and to work with the state to
ensure that any material wasted from construction is used
to create turnouts and dr additional parking at strategic
locations™*

ADVANTAGES OF EXCHANGE TO STATE AND/OR RESIDENTS OF KETCHIKAN?

* 87% increase in the state®"s surface estate (state
gets 4,366 acres and gives away 2,335 acres)¥*

* More diversified portfolio of state land and
resources *

* 25% increase in Ketchikan®s road access to recreational
areas™

* Protection of important fish habitat in both the White
River and Leask Creek drainages *

* Sensitivity to protection of visual impacts from Leask
Lakei *

* Attempt to protect important deer habitat and travel
corridors *

* Retention ofcontinued access of the public to 42% of
the lands tobe traded to CFC *

* Retention of 300 foot Right-of-Way for a DOT/PF road on
land traded to Cape Fox*

* Retention ofright to do the upgrades and reduce
state land and resources committed to the exchange
proportionally *

* Acquisition cf harvested lands at bargain basement
prices *

* Detriments primarily accrue to the communities which
support and benefit most from the exchange *

* The proposed use is compatible with the purpose for the
state selection (community recreation and expansion) *

* Allows public use of CFC land as well as Leask Lakes =

* The additional road represents an alternative way to
build part of the tie road connecting Ketchikan to the
Forest Service"s prop sed Shelter Cove system *

The Exchange wa3 found by the Commissioner of the Department of
Natural Resources to bo 1in the public interest. The land to bo
received and the value of road to be wupgraded by CFC aro
substantially equal or exceed the fair market value of state land
to be exchanged.



WHAT IS THE STATE GIVING DP AND WHAT IS THE STATE GETTING
PROPOSED CAPE FOX EXCHANGE
(May 6, 1992)
Amount of Surface Estates

GIVING UP: 2,335 acres, 42% of which 1is still open to
the public;

RECEIVING; 4,366 acres;

Amount frontage along a salt water body, a river, or a lake

GIVING TP: NONE;

RECEIVING: OVER FIVE MILES, not counting several islands
that the state will receive;

2.35 miles fronting Upper George Inlet;

2.5 miles along the South shore of Lake Harriet Hunt
.6 miles along the shore of Talbot Lake;

Amount of Timber:

GIVING UP: Approximately 40 million board feet (19%
spruce);

RECEIVING: Approximately 38 million board feet (29%
spruce);

Amount of lands that have been clear cut:
GIVING UP: NONE;

RECEIVING: Approximately 1039 acres or about 24% of the
CFC 1lands (Area #4 which 1is 650 acres almost entirely
clearcut is valued at $254/ac);

Habitat: Presumed Mostly Fish Habitat:

GIVING UP: The timber appraiser estimated 13 acres would
need protection under forest practices. This amounts to
about 377,000 board feet of timber;

RECEIVING: The timber appraiser estimated 250 acres
would need protection under forest practices. This
amounts to about 3,734,000 board feet of timber;

THE STATE IS RETAINING OR RECEIVING THE BEST FISH HABITAT
LANDS 1IN BOTH DRAINAGES, WHITE RIVER, AND LEASK LAKE;



Amounts of Deer Habitat:

Rather than presenting this as to the amount of deer
habitat given up or received, the data and tables
represent expected 1impacts from CFC 1logging exchanged
lands from several perspectives.

ADF&G estimates as much as 71% greater mortality to deer
during medium to severe winters on the Leask Lake exchange area, due Lo
scheduled cutting associated with the exchange. CFG felt it was important
to balance this loss against deer that would be protected on CFC lands by not
cutting. The magnitude of losses is dependent on the scope of the area

viewed.

The decline of deer populations is aff-set by other benefits of the exchange.
For example, logging on CFC land that could occur if not acquired by the
state would also impact wildlife populations. The table below was
constructed from data developed by CFC consultant ANI, and ADF&G.

DNR Summary of Results of Combined ANI/ADF&G Impacts
Analysis on Deer Populations created by the Exchange:

Impact Analysis-Exchange Areas Only:

Y ear Assumption No. Deer "Decrease
1992 Base (LL&CFC Exch. Land) 258 m
2030 No Add. Cut 239 i
2030 Log CFC Land Only 206 20
2030 Log LL Land Only 142 45
2030 Log Both CFC&LL 109 58

Impact Analysis-All State Leask Lake Land (GOOOac plus) & All
CFC Exchange Land (4.000ac plus):1

Y ear Assumption No. Deer A"Decrease
1992 Base (All LL & CFC Exc.) 345 m
2030 No Add. Cut 326 6
2030 Log CFC Land Only 293 15
2030 Log LL Land Only 225 35

2030 Log Both LL&CFC 192 44



OTHER FACTORS:

1. Timber 1layout indicates a sensitivity to visual
impacts from Leask Lakes. Additional 40 acres was
removed, and 13.5 acres transferred to open space, after
the public hearings to provide additional visual
protection;

2. CFC will be required to construct and/or upgrade
11.11 miles of road to recreation standards (25 miles per
hour horizontal alignment, 20 foot running surface, six
inches of graded rock, screened to two inch minus, with
two foot ditches, etc. This will 1increase the road
system in Ketchikan by about 25%;

3. CFC will also be required to develop two parking
areas, and to work with the state to waste material from
road construction in a manner which will Create
additional parking or turnouts;

4. CFC 1is also required to widen the section of the
White River vroad, between 1.5 and 2 miles within the

first year.

5. If the state finds a quicker way to do the road
upgrades it has reserved the right to do so, and to
adjust the state resources committed to the exchange

accordingly;

6. This exchange has the additional advantage that any
detraments will also accrue to the community befefiting.



Appraised Values

CAPE FOX PARCELS

- -2- 3 -4- -b- i

Timber Value  $2,700,000 $408,000 $102,000 $45000  §2,141,000
Residual $1,438,290 $650,080 $68,409 $165,100 $278,622
Land Value +

itébsurface $14,383 $6,501 $684 $1,651 $2,786

J

\F/izﬂﬁle o $4123907  $1051579  $169,725  $208449  $2,416,836
Total Original Value of Cape Fox Parcels; $7,970,496
Less 17 ac. of KGB timber (Talbot Lake) - 20,389
Total Adjusted Value of Cape Fox Parcels; S $7,950,107
Rounded: $7,950,000

The right hand column below is adjusted for removal of 110 acres, and placement of an an
additional approximately 33 acres into open space. Tq equalize the values the state had to
reduce the amount of road to be upgraded by approximately 10,500 feet.

LEASK LAKE PARCELS
Original w/Road Fee  Orig w/o Road Fee Adj wio Road Fee

Timber Value $ 9,411,000 $ 9,828,042 $9,090,000

Residual Land $ 1,775,224 $ 1,775,224

Value +

Subsurface Adj $ 17,752 $ 17,752

Open Space Adj $ 636,781 $ 636,781

Real Estate *$10,526,014 *$10,943,056 $10,123,386

Value =

Extra Road Cost $2,529,000 $ 2,529,000 $2,171,045

Final Value S 7,997,014 '$ 8,414,056 $7,952,341 1

Rounded: $ 7,950,000
RESIDUAL LAND VALUE FOR CFC LAND BEFORE SUBSURFACE ADJUSTMENT
APPROXIMATELY $59G/ACRE:
RESIDUAL LAND VALUE FOR STATE LAND BEFORE SUBSURFACE AND OPEN SPACE
ADJUSTMENTS - APPROXIMATELY S724/ACRE.



D R
SUMMARY STATUS O )CORPO ATION LAND EXCHANGE

Public review of the proposed agreement for an exchange of state
land in the Leask Lakes area near Ketchikan has been completed
The Department of Natural Resources held hearings in Saxman,
Ketchikan and Juneau on March 11, and 12. Public comments were
taken until March 26. The final report, and the Tfinal exchange
agreement have since been completed and the exchange, as required
by law, advanced to the legislature for approval.

The following is a brief summary of the exchange:

1. Cape Fox Corporation (CFC) land (five parcels) included
in the exchange consists of the White River Valley, land
adjacent to Harriet Hunt Lake and land adjacent to Talbot
Lake totaling 4,366 acres;

2. State of Alaska land in the exchange consists of three
parcels in the L”ask Lake area totaling 2,335 acres.
This was reduced, after public review, from 2445 acres to
give additional protection to habitat and Leask Lake view
sheds;

3. The exchange includes only the surface estate as defined
by the Alaska Native Claims Settlement Act;

4. State land in the exchange 1includes approximately 40.0
million board feet of commercial timber on 1,350 acres.
The remaining acreage to be conveyed to CFC is dedicated
to "open space."” This is a reduction from the
preliminary exchange agreement of approximately 2.6
million board feet and 110 acres of timber harvest. This
reduction is to reduce wildlife and visual 1impacts.

5. Land exchanged to CFC not within the areas proposed for
timber harvest (designated open space) will be open to
public use. CFC will have limited use rights in these
areas;

6. CFC will upgrade the existing White River road to
"recreation" standards, thereby providing access to the
land acquired by the state;

7. CFC will construct the main road into the Leask Lakes
area to "recreation" standards, thereby adding access to
state land near Leask Lakes;

8. 90% of the anadromous streams in the entire Leask Lake
tract, the largest and most sensitive streams, have been
deliberately buffered and excluded from the exchange;

9. Substantial areas of the critical deer winter range



10.

11.

12.

13.

within the State land proposed for exchange has been

deliberately preserved and will not be logged. Habitat
was identified 1in a study commissioned by CFC and
conducted by America North, Inc. of Anchorage;

The exchange, as proposed, would add 11.11 miles to the
main road system of Ketchikan, a 25% 1increase. A two
mile reduction was required to compensate for lands and
timber removed from the exchange after public review.
The new roads would access a variety of areas, both CFC
and State, totalling 6,811 acres, with high recreation
potential. These roads would access lands the state
acquires through the exchange;

The Ketchikan Gateway Borough has supported the exchange
through a planning analysis that resulted in a specific
exchange recommendation and a resolution of support by
the Assembly;

The Borough®s planning analysis included a community
survey that found the following:

a. 9 of 10 Borough residents want the road system
expanded, 50% want expansion immediately;

b. 86% of Borough residents support outdoor
recreation development near areas that have
been harvested;

C. Preservation of sport fisheries and wildlife
in outdoor recreation areas rated highest 1in
value to residents.

A total of 137 individuals registered at the three public

hearings (30 in Saxman; 93 inKetchikan; and 14 in
Juneau). Eighty-six people testified at the hearings.
Fifty-five letters or notes, and two petitions were also
received.

Comments ForThe Exchange: 44 persons testified, 18
wrote letters or notes, and 112 signed one of two
petitions supporting the exchange. The following
entities, 1in addition to the Kethcikan Gateway Borough,
supported the exchange: cities of Saxman and Ketchikan,
Ketchikan Chamber of Commerce, Ketchikan Liaison
Committee, Sealaska Corporation, Kootznowoo, Inc.,

Goldbelt, 1Inc., Cape Fox Corporation, Ketchikan Indian
Corporation, Alaska Native Brotherhood, Fox River Timber
Co., Klukwan Forest Products,-Alaska Forest Association.

Comment Against Tho Exchange: 42 persons testified, 36
wrote letters or note3, and 42 signed a petition
(questionnaire) opposing the exchange. Organizations 1in
opposition were: Tongass Conservation Society, Tongass



Sport- fishing Association, Sierra Club Legal Defense
Fund, Alaska Environmental Lobby, Northern Alaska
Environmental Center, and the Southeastern Alaska
Conservation council.

Neutral: In addition to several residents, the Ketchikan
State Parks Advisory Board (SPAI3) were neutral, but
wanted the remaining lands at Leask Lake, the Salt Chuck
lands, and any land received by the state through the
exchange protected for habitat and recreation.

14. The Department of Natural Resources believes that
although tne testimony "for and against" was somewhat
balanced, analysi;- indicates clear support from within
the community of Kethci *an for the exchange.

The State 1is not trading pristine lands for a clear-cut
waste land which 1is the primary argument of opponents.
Only about 24% (1039 acres)of the CFC lands the State 1is

acquiring have been clear cut. The state 1is purchasing
these clear-cut lands for $254-$650/acre instead of over
$8,000/acre for forested lands. The State 1is also

receiving approximately 37,000,000 million board feet of
timber, while giving up about 40,000,000 million board
feet. The exchange protects the most important fish
habitat of two drainages, Leask Creek and White River.
The timber appraiser estimated that while 380,000 board
feet (13 acres) of the original 1500 acres designated for
cut on the State®"s Leask Lake lands would require
protection under forest practices, over 3,700,000 board
feet of timber would require the same protection on CFC
lands.

The primary issues are: the loss of old growth timber,
impact on deer populations, and a difference in what one
may or may view as a satisfying his or her recreational
experience. The exchange as proposed clearly represents
the interests of a majority of the residents of Ketchikan
and Saxman, and in the Department®s opinion 1is an good
investment for the State.

Attached: Maps
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Testimony by Tracy Abell
on SB 465 & HB 578 (Leask Lakes Land Trade)
in the House Resources Committee
Mr, Chairman and members of the committee, 1 am Tracy Abell, and
I am here speaking for myself.
I am opposed to SB 465 and HB 578. I believe that the Alaska

Department of Natural Resources®"c proposal to trade the
undeveloped Leask Lakes acreage for the heavily-logged White
River lands 1is contrary to the interests of the people of Alaska.
It Is senseless to trade pristine state land for private land
that has been clearcut without regard for sustained yield. From
a public policy viewpoint, it Is not a good idea to trade trees

for stumps.

The Leask Lakes area is valuable not only for its lumber but also
as Fish and wildlife habitat. IT the state were to trade this
land, there would be significant decreases in the populations of
various species, including a 71% decrease in deer numbers on the
state traded land. The White River lands have already
experienced significant habitat loss due to clearcutting and
logging the state land would intensify the already existing
problem.

The justification for this proposed trade is that the White River
lands will be accessible for recreational purposes because of the
logging roads that are left behind. Clearcut areas have no
recreational value and it is highly unlikely that these lands
will attract tourists. Even if a person wished to travel on
these residual logging roads, they would be iImpassable without
ongoing road maintenance. There 1is no provision for maintenance
and i1f the state commits to this trade, it will also be
committing to ongoing funding. IT the state is concerned about
providing more recreational acreage, it should apply its efforts
to the Leask Lakes area that has true recreational value.

I am concerned that the DNR has not followed proper procedures
with this proposed tiade. It is my understanding that no final
appraisal has been made available to the public. I don"t think
the people of Alaska are getting a fair deal when there are
negotiations to trade away our land in a questionable procedure.

IT the state goes throuah with this trade, it will be setting a
very bad precedent. This trade would send a clear message to the
corporations telling them they can trade their land in to the
state after they®ve drained it of its resources. This would
remove any incentives for the private corporations to manage
their resources iIn a sustainable manner. The trade would
encourage rapid resource extraction without concern for the

future.



STATE OF ALASKA - CAPE FOX CORPORATION
LAND EXCHANGE

The Tongass Conservation Society and the Southeast Alaska
Conservation Council oppose the State of Alaska -Cape Fox
Corporation land exchange. They have made statements and
allegations which are untrue.

ALLEGATION FACTS

The exchange is The exchange was initiated
"Instant development, in 1989 during the Cowper
Wally Hickel style." Administration.

Although SB 465 and HB 578

were introduced by the Governor*s
office, they originate from the
State DNR, Ketchikan Gateway
Borough and Cape Fox Land Exchange
Agreement. This is a 3 way
public/private partnership that
has worked for three years to
accomplish this exchange.

It is bad public policy The Ketchikan Gateway

and a waste of valuable Borough requested that the
State resources to tract containing the
exchange forested land for majority of harvested land
previously harvested land. be included in the exchange.

The purpose is for long range
public land management planning.

The U.S. Forest Service
recently completed a land
exchange with Goldbelt, *nc.,
a Native village corporation.
A large portion of the land
which the USFS acquired had
been logged by Goldbelt.

The Forest Service is currently
negotiating a land exchange
with Kootznoowoo Inc., a Native
village corporation. In this
exchange the Forest Service
would also receive a
significant acreage of logged
land.

The Forest Service contracted
the Institute of Social and

Economic Research, University
of Alaska Anchorage to study

Page 1 of 5



ALLEGATION

AlIl of the high value
old growth forest 1in

the Cape Fox parcel

has been clearcut and
only marginally

economic timber remains.
The White River has no
recreation, Tfish or wild
life value.

FACTS

the potential for acquisition
of private timber land, land
that has been harvested. The
U.S. congress directed the
Forest Service to conduct the
study and to consider acquiring
additional harvested land.

Harvested land is at its lowest
monetary value immediately
following and up to 15 years
after harvest has been completed.
This is the time to acquire land
at lowest cost to the public.

Harvested land will recover
rapidly. Forests in Southeast
regenerate naturally.

38 million board feet of
timber are on the Cape Fox

land offered for exchange.

The percentage of Sitka spruce,
the preferred commercial
species, 1in the White River

is 35%, higher than average

for southern Southeast.

Only 24%, approximately

950 acres, was harvested by Cape
Fox. The remainder of the
harvested area, 87 acres, was a
result of the Swan Lake power
line. 3,366 \cres remain in
their natural or old growth
condition.

The White River contains 23,000+
sq. meters of fish habitat.

A retired Alaska Department of
Fish and Game commercial and
sportfish biologist, Don
Seidlman, surveyed and inspected
the White River 1in 1989. He
concluded, based on a 1976 ADFG
survey of the White River, that
the river since 1976. Cape Fox
did not receive title to the
White River until 1979 and did
not loo until 1981. He was of
the opinion that there 1is
significant sportfish potential

Page 2 of 5



ALLEGATION

The exchange will
destroy habitat and
ADFG predicts a 68%
decline 1in the deer
population and a
parallel decline in
other species.

in the White River.
FACTS

Anadromous fish habitat will
not be effected. 90% of this
habitat will remain in state
ownership. The remaining 10%
to go into Cape Fox ownership
will be protected by Forest
Practices Act provisions for
stream buffers.

There will be effects on and
changes to wildlife habitat.
There will be a decline in deer
population, particularly in
severe winters. However, the
ADFG prediction of a 68%
decline, 97 deer, was calculated
on only those areas in the Leask
Lake area proposed for timber
harvest and over a 20 year
period. When the entire land
area of Leask Lake is considered
the decline is estimated to be
45% over 20 years. When the
Cape Fox exchange parcels, which
are contiguous to the State

land, are included the decline
is estimated to be 35% over 20
years. No analysis has been
conducted on other wildlife
species.

Without the exchange, wildlife
habitat in the White River tract
and other Cape Fox land in the
exchange will be completely
effected as Cape Fox harvests
all commercial timber not
protected by the Forest
Practices Act.

Page 3 of 5



ALLEGATION

The appraisal has not

been accepted and 1is not
suitable for public review
because the public could
not understand it.

The value of the State
properties was reduced
through bookkeeping. State
timber was discounted over
two years while Cape Fox
timber was discounted over
1 year.

The State 1is giving away
958 acres of land for $71
an acre.

There are other alter —
natives to finance and
build a road into the
Leask Lake tract. The
U.S. Forest Service has
publicly stated that if
this exchange 1is not
successful that they will
build a road into the
area.

Page

FACTS

The 3 parties to the exchange
reviewed the appraisal document,
understood it and accepted the
results. Two parties, Cape Fox
and the Borough, accepted the
draft as written. DNR accepted
the results but requested text
clarification. The appraisal
has been finalized and signed by
an MAl appraiser.

The timber appraiser separated
timber into logical harvest
operations for both ownerships
and discounted using standard
accounting techniques and
knowledge of the current
market.

The land in question is pre—
dominantly muskeg and non—
commercial timber land that

is not included in areas
proposed for timber harvest. In
these areas Cape Fox has
agreed to accept restricted
development rights. The land
may not be subdivided and can
only be used for roads, soil
and wood waste disposal and
limited staging areas to
facilitate the proposed timber
harvest. These uses will be
reviewed and approved by DNR.
The land in cjuestion will be
open to public use. The
remaining 1377 acres is valued
as commercial timber land with
an approximate value of $7,500
per acre.

In a recent memo to The
Ketchikan Gateway Borough

Forest Supervisor Dave
Rittenhouse clearly states

that the Forest Service does

not have plans to construct

such a road nor do they intend
to propose such. He also states
that funding for this would be
virtually impossible to obtain.
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ALLEGATION

The exchange would
eliminate prime recreation
areas and have extensive
visual 1impacts to the
lakes.

The deer study is self
serving and 1is suspect
because Cape Fox
contracted the work.

Page

FACTS

The Leask Lake tract is a
typical Southeast forest full

of brush and windfalls. There
are no recreation amenities
other than the lakes, streams
and their immediate surroundings
in the tract.

The lakes and streams are the
recreation resources of the area
and have buffers of at least
500" and in many cases 1000°
where timber harvest is
proposed. North and west of the
lakes timber harvest is not
proposed.

A benefit of the exchange would
be the creation of road access
to the jjoundary of the Naha
River roadless area. The Naha
River area is managed by the
Forest Service and is comprised
of 32,000 acres of old growth
forest, Forest Service
recreation cabins and trails, 5
large lakes and sportfishing
including steelhead trout and
salmon.

Cape Fox conducted a visual
analysis of the proposed timber
harvest using the U.S. Forest
Service Visual Management
System. The proposed harvest
meets or exceeds the U.S.F.S.
visual management standards.

The study was conducted by
America North Inc., a
professional consulting firm.
Please see the attached memo
from America North.
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America North/EMCOM, Inc.

Environmental Consulting & Engineering ¢ Health & Safety

April 14, 1992

Senator Lloyd Jones, Chairman
Senate Resources Committee
Juneau, Alaska 99801-1182
(FAX) 465-3922

RE: Senate Bill No. 465; House Bill No. 578

Dear Senator Jones:

This letter is in response to testimony provided to your committee by Mr. Dave Katz of the
Tongass Conservation Society with regards to the White River-Leask Lakes Land Exchange.

America North/EMCON, Inc. (formerly America North Inc.) completed an evaluation of the
effects of timber harvest on deer in the Leask Lakes area for the Cape Fox Corporation (CFCt
in 1991. Mr. Katz has repeatedly discredited this report in the press, public hearings, and
most recently before your committee. His primary allegation stems upon his belief that Sinc8
CFC paid for the deer study it Is flawed and should not be considered credible.

As a reputable and credible environmental consulting firm, AN/E strives to provide its clients
with objective studies and reports. Our staff opinions cannot be bought nor altered to suit
a client's need. Clearly, a scientific consulting firm which works for both private industry and
state and federal agencies would not be in business for any period of time if its clients were
able to sway or buy the consulting firm's findings.

The CFC contracted with AN/E to obtain our professional opinion and have never requested
we alter our findings to reflect more positively on their proposal. AN/E has found the CFC to
be a responsible and objective client who asked for nothing but professionalism and
objectivity. Our staff and subcontractors worked hard to meet their expectations, and we
stand behind the report and it's conclusions.

Sincerely,
America North/EMCON, Inc.

Lisa Haas. CEO

cc: House Finance Committee
Houso Resources Committae
Senate Finance Committee
Cape Fox Corporation

201 Ecst 56th. Suite 30C « Anchorage. Alaska 99518 « (907) 562-3452 * FAX (907) 563-2814
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DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND

Proposed Exchange with Cape Fox Corporation
ADL No. 105665

REPORT ON PROPOSED LAND EXCHANGE

Introduction

This report is prepared pursuant to Alaska Statutes (AS) 38.50.130 for a
proposed land exchange between the State of Alaska and Cape Fox
Corporation, a Village Corporation established under the Alaska Native
Claims Settlement Act (PL 92-203). The report discusses the objectives of
the exchange, the physical aspects of the land involved in the exchange, the
appraised fair market value ofeach tract, the benefits and detriments which
can be expected to accrue, and alternatives to the proposed exchange. A
summary ofinformation and comments received through the public hearing
process are incorporated in this report.

A draft ofthis exchange report was distributed for public review on February
10, 1992. Public comments have resulted in several modifications to the
exchange agreement. Public comments and information acquired during
public review have resulted in some changes and updates to this exchange
report. The draft reportincluded sixteen attachments that totalled over 250
pages. Rather than reproduce these attachments, they are incorporated into
this final report by reference. Copies of the attachments are available from

the DNR Southeast Regional Office.

Supplemental information attached to this report includes the Final
Exchange Agreement, attached hereto.

Proposed Action, Maps and Legal Description

Through this proposed exchange, Cape Fox Corporation (CFC) would acquire
2,335 acres of the state's land (surface) estate less rights to sand, gravel, and
rock, near Leask Lake, in exchange for an equal value from CFC’s 4,366 acre
surface estate at White River, Lake Harriet Hunt, and Talbot Lake (see
attachment "A" and "B" and Map 1to the Final Exchange Agreement for the
location and legal description of proposed exchange areas). The state and
CFC parcels are located near Upper George Inlet on Revillagigedo Island
north of Ketchikan.

CFC would acquire lands with at least 30,000,000 board feet (30,000 Mbf) of
harvestable commercial timber. The Department of Natural Resources
(DNR) would restrict cutting of timber and development on over 40% of the
land proposed for conveyance to CFC. These Leask Lake parcels would be
conveyed to CFC with a restriction that requires all non-harvested areas to
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remain as permanent open space. In the proposed exchange, CFC is required
to upgrade the existing White River and proposed Leask Lake roads to
recreation standards. Conveyance ofan equal value amount ofstate land will
be deferred until substantial portions of the required upgrades have been
completed.

Objectives

Primary state objectives are: 1) to acquire lands in the vicinity of White
River and Lake Harriet Hunt to provide greater opportunities for roaded
recreation in the Ketchikan area, while attempting to minimize adverse
impacts, and 2) to acquire additional resource lands.

Authority

Land Exchange Statutes and Regulations; AS 38.50 (11 AAC 67.200-280).
AS 38.50.010, allows the Director, with the concurrence ofthe commissioner,
to dispose of state land or interestin land by exchanging it for land, interest
in land, or other consideration for: 1) the purpose ofconsolidating state land
holdings, 2) creating land ownership and use patterns which will permit
more effective administration of state public domain, 3) facilitating other
objectives or state programs, or 4) other public purposes. AS 38.50.040,
authorizes the Director to exchange any state land or interest in land
regardless of the authority under which the land or interest was obtained by
the state.

Other statutes and regulations: AS 38.05.185 (11 AAC 86.135) - Mineral
Closing Orders. AS 38.05.035(e) - Findings. AS 38.05.945, AS 38.50.110, 11
AAC 02.010-.080 - Public Notice. AS 38.04.065 (11 AAC 55.040(i)(4) -
Planning and Classification.

Administrative Record

The administrative record consists of case file ADL 105565, and DNR,
Division of Land, Southeast Region Office (SERO) state selection file NFCG-
143. Incorporated by reference are: Alaska statutes and regulations.

Background

The proposed exchange area is located approximately 10 miles north of
Ketchikan. Although the application now under consideration was accepted
by DNR in March of 1991, CFC interest to exchange dates back to 1977. On
November 18, 1980 the state actually amended its Upper George Inlet
selection (NFCG-143) to add lands at Leask Lake to accommodate a possible

3-
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exchange. A"memorandum ofunderstanding" for CFC’s earlier proposal was
developed in 1982 but was never executed. The initial exchange proposal
died due to its complexity, personnel changes within the Division of Land,
and lack support by key personnel within the Division of Land’s Southeast

office.

Several attempts were later made by CFC to revive the exchange, but it was
notuntil 1989 that another serious attempt was mounted. Atthat time CFC
supported by a resolution ofthe Ketchikan Area State Parks Advisory Board
wrote the state. This was followed by several letters from the public
indicating concern over the inclusion of Leask Lake.

Due to the controversy associated with this proposal, DNR asked the
Ketchikan Gateway Borough (KGB) to assemble a work group consisting of
agency representatives and interest groups to explore alternatives, and
return a recommendation. Although DNR knew there was support for
acquisition ofthe White River corridor, it was not clear whether to include
state land at Leask Lake. The department did not want to pursue a new
proposal without additional direction and indication of community support.

KGB’s Assembly directed its Planning Department to identify and evaluate
alternatives. IfLeask Lake appeared to be the best alternative, the planning
department was directed to develop a consensus approach that would include
the best features of various proposals involving that area. A community
survey to determine residents’ recreational needs and attitudes was
performed by the McDowell Group as part of the study. The Planning
Department report, which contained five alternatives, was submitted to the
Assembly for review and selection ofa preferred alternative. The Assembly
selected the 'Timber/Environment” alternative which involved the state’s
Leask Lake lands.

The report, accompanied by Borough Assembly Resolution No. 954
recommending an exchange between CFC and the state, was r Jomitted by
CFC to the state as a part of its exchange application package. At the time
ofsubmittal, KGB felt the Timber/Environment alternative, a variant of the
original CFC exchange proposal, best recognized the expressed public desires
for additional recreation areas and road access while protecting and
managing fish and wildlife habitat. DNR generally agreed, and felt that
criticisms leveled at the Borough process could be resolved through its own
agency and public review processes.

DNR proceeded with distribution of the exchange package to agencies and
interested parties for first review on April 21, 1991. Comments were
consolidated and forwarded to DNR's Director of the Division of Land. On
May 22, 1991 Division Director Gustafson executed and forwarded to CFC a

-4-
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letter indicating the state’s interest in negotiate a preliminary land exchange
agreementunder 11 AAC 67.230 with two conditions: 1) written clarification
of Sealaska’s position relative to inclusion of its subsurface estate in the
proposed exchange; and 2) submission of CFC’ written analysis of
alternatives to the state timber land near Leask Lake. The state received
Sealaska's confidential response on May 31,1991, and CFC’s response as to
alternatives on June 26, 1991. Sealaska also reviewed and concurred in the
language developed for Section XIII of this document.

An environmental assessment was completed by DNR on June 27,1991. The
assessment revealed no significant environmental contamination or
unauthorized activity on state or CFC land.

DNR in cooperation with CFC, and KGB then developed a Preliminary
Exchange Agreement (PEA). At the request of KGB, a parcel of CFC land
at Talbot Lake was added to this PEA. The PEA executed by Director
Gustafson on July 1, 1991 and accompanied by the letter of intent and
comments generated from the initial review, were forwarded to agencies and
interested parties on July 3, 1991. A copy of "Cape Fox Corporation Leask
Lakes-White River Land Exchange Deer Winter Habitat Evaluation” was
later received, and circulated by DNR on September 6, 1991. The State of
Alaska Department of Fish and Game (ADF&G) also reviewed the resource
matrix and deer study. ADF&G ana ANI personne* met in Anchorage to
resolve data differences. The table in XVT.D. represents data created from
that meeting.

Request for Proposals for a Timber Cruise of the state’s Leask Lake parcels,
and appraisal ofall exchange parcels wasjointly developed by DNR, CFC and
KGB. The timber cruise contract was awarded to Klukwan Forest Products.
Don KarabelnikoffofKarabelnikoffand Associates was awarded the contract
to appraise both state and CFC properties. To help, Mr. KarabelnikofF
retained additional professional appraisal support from Calvin L. Kerr of
Kerr and Associates (logging methods and timber values), Michael L.
Robbins, and Charles Horan.

An updated and rough summary of resources by acreage together with
Klukwan Forest Products, Inc. estimates of timber remaining on CFC
exchange parcels was received and forwarded to Alaska Department of Fish
and Game’ Ketchikan office on September 8, 1991. On September 10, a
DNR representative met with Tongass Conservation Society's (TCS) attorney
Gregg Cook to discuss the exchange and provide information requested by
TCS in earlier correspondence.

Results of the cruise of timber at Leask Lakes were received by DNR on
September 20, 1991. The area was later modified to add the Leask Lake
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Right-of-Way and Unit 19 timber. An extract from Klukwan Forest Products,
Inc. estimates of Timber, and Kerr's estimates of logging costs and timber
values for both the state and CFC lands can be viewed in Attachment - "F"to
the original exchange report. These values have since been actfusted for
additional Leask lands removed from the conveyance and lands placed in

open space.
Physical Characteristics

Physical characteristics of the land involved in the exchange, including the
surface and mineral resources are addressed below. A matrix describing
acreages of generalized land types in the exchange can be found in
Attachment - "E" of the original report, although the data shown for Talbot
Lake is not reliable. The appraisal document, not attached as a part of this
document, also contains an expanded analysis ofsocial and economic factors.

Available data indicates little or no commercial potential for minerals or the
extraction of rock, sand or gravel on state or CFC lands proposed for
exchange, state lands involved are now open to mineral entry, but D*R
intends to close to mining and mineral entry the state lands involved in the

exchange.

CFC lands proposed for exchange contain an estimated 37,984 Mbfoftimber,
consisting of 29% spruce, 49% hemlock, and 22% cedar. Operable acres is
estimated at 2,273 (16.7 Mbf/acre) acres or about 52% of the CFC land.

Original State lands proposed for exchange and cutting contain an estimated
42,642 Mbf of timber, consisting of 19.1% spruce, 75.9% hemlock, and 4.0%
cedar. This was based on 1500 acres or 61% of the state land. Additional
portions of the state lands "re timbered bu.o will be conveyed subject to a
restriction limiting develOi  nt activities. The acreage scheduled to be
conveyed and amount of tii_ r scheduled to be cut has been adjusted
downward for reasons coverea later in this document. Actual cut will be
reduced to approximately 40,000Mbf and approximately 1350 acres.

Please see Attachment - "F" for the original detailed summaries of timber by
area, and Attachment - "D" for additional descriptive material. Both
references are to attachments to the original report.

State Lands:

Leask Lake: The state land proposed for exchange at Leask Lakes consists
of approximately 2,335 of 5,240 acres of unclassified state property. This

*6-



Proposed Exchange with Cape Fox Corporation

state land adjoins CFC's White River properties. The tracts consist
essentially of undisturbed mature ("old growth™) forest, primarily western
hen lock, but with substantial amounts of spruce and cedar at specific
locations. The terrain is generally rolling or broken. The lakes are relatively
small and are bordered with extensive meadows and marshes. Leask Creek
i3 approximately two miles long and runs through a narrow draw. The area
includes a number ofimportant habitat resources, with the aquatic resources
focusing on the lakes, their tributaries, and Leask Creek which empties into
Upper George Inlet t" the east. Leask Lake isanadromous and includes runs
of stcelhcad trout, nd coho, sockeye, and pink salmon. Wetlands are
extensive and scattered throughout the area, comprising important
hydrologic features adjacent to the lakes and Leask Creek, as well as isolated
palustrine types in upland forested areas.

The area possesses important scenic values, and offers a range ofrecreational
(fishing, viewing, and hunting) and commercial forest opportunities.
Although mostofthe area meets the preferred elevation criteria for wintering
deer, low snow interception capacity in most of the commercially viable
timber stands and low coverages of preferred winter forage species in closed
canopy stands may limit deer use in these areas during moderate to severe
winters.

The proposed layout for the timber cut on the state’s Leask Lake land, has
been modified to accommidate CFC recommendations on the deer study
completed by America North Inc., but does not address all aspects of the "old
growth" issues. It does offer significant protection for fish streams, some
critical deer winter range, travel paths, and recreation resources.

Archaeology: DNR’ Division of Parks and Outdoor Recreation, Office of
History and Archaeology was contacted and had no objection to the exchange.
Although they indicated there was evidence of pre-historic use within the
region, no known cultural sites were identified on the subject parcels.

CFC Lands;

The Cape fox Corporation land to be acquired by the state, totals 4,366 acres
that are described as five parcels. Thrue of the parcels ore contiguous tracts
that encompass much ofthe White River drainage, the other two border Lake
Harriet Hunt and Talbot Lako. Of the 4,366 acres the state is acquiring,
approximately 1,000 acres ore clear-cut, 2,000 acres ore wetlands, and the
remaining 1,300 acres contain varying amounts and types of timber.

Note: The Environmental Assessment section contains additional material
to supplement descriptions of CFC tracts outlined below.
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Map Area -1; White River Valley: This area consists 0f2,283 acres occupying
the eastern portion of the valloy of the White River, from its mouth at Upper
George Inlet some 4.5 miles southwesterly to the national forest boundary
near Brown Mountain. This property also includes the existing CFC White
River Road, and approximately 250 acres of corporation land north of the
road. The property is a broad valley containing a low gradient, low velocity
stream having significant anadromous fish runs. Areas of previous timber
harvest exist in the southern parts of the exchange area and along
approximately 70 % of both sides of the White River. Approximately 21% of
the area has been clear-cut. The remainder of the property includes
scattered stands ofspruce, hemlock, and cedar. Wetlands adjoin parts of the
W hitt River and significant portions of the areas to the east of the stream
throughout its length, and to the north of the stream within three miles of
its mouth at Upper George Inlet. Wetland types cover approximately 65% of
this area. These wetlands are predominately of a palustrine type, but
riverain wetlands occupy significant portions of the valley and provide
hydrologic connections to White R;ver. A number ofimportant habitat areas
occur along the stream, including waterfowl, fur bearers, as well as coho,
chum, king, and pink salmon. White River has runs of steelhead and cut-
throat trout and Dolly Varden. The area contains a log transfer site at
George Inlet and beaches which are much in demand in Ketchikan.

Map Area -2; Lake Harriet Hunt: This parcel consists ofapproximately 640
acres of land at and under Lake Harriet Hunt. This area is accessed by a
state- maintained two-lane road. The area occupies the southern, eastern,
and western portions of the area near Lake Harriet Hunt, and adjoins
National Forest properties. The area is generally flat to moderately rolling.
It consists of a mixture of wetland areas, mostly adjacent to the lake, and
stands of hemlock, cedar, and spruce at the western and eastern boundaries
of CFC’s properties. The wetland types which, non-exclusive of the lake,
cover 70% of the area include riverain, palustrine, and lacustrine. They ore
particularly extensive in the southern and southwestern areas of the parcel.
Important habitat resources exist adjacent to the lake, associated with fur
bearers and waterfowl populations. State land adjoins the Lake Harriet
Hunt area immediately to the north, and this area has been proposed at
various times for a state park. In addition, the Ketchikan Gateway Borough
selected 600 acres ofstate land as port ofits municipal land cnti lement; this
parcel is situated immediately west of the CFC holdings.

The area proposed for exchange is predominately level and open muskeg or
non-commercial timber land. The area, including the lake, receive significant
recreation use year round, including cross country skiing, snow machine use,
ice skating, canoeing, boating, hiking, picnicking, swimming, camping and
ATV use.
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Map Area -3; Talbot Lake: This area consists of 120 acres around and under
Talbot Lake and is accessed from the by a single lane road and on the west
by the old Ward Creek Trail. About 48% of the area is covered by open-
growth commercial stands, the remainder is for the most part composed of
wetland types, with relatively flat or rolling land to the northeast and east
to relatively steep land to the west The lake is quite small, but does
represent some recreational opportunities, predominately picnicking and
hiking. KGB has purchased timber rights previously sold by CFC to
Klukwan Forest Products, Incorporated.

Map Area *4; White River Second-growth: This area contains 650 acres,
approximately 9% of which consists of wetland types. The land .s steep,
undulating or broken in the southeast portion, and steeply pitching southeast
to the White River over the remainder. The area comprises the greater part
ofthe western slopes of White River Valley. About 67% ofthe area has been
clear-cut. Little of the remaining area represents important habitat.
Protection of the White River road, including protection ofthe view shed after
the slopes regenerate and continuity of management are the prime interests.

Map Area *5; White River Hillside: This parcel consists of 673 acres of
hillside and beaches located along the west shore of Upper George Inlet, and
south of Leask Lake. The area is probably second only to Map Area-1 of the
CFC properties in total resource values. Only 20% of this area has been
clear-cut. Thirty-two percent ofthe area has recognized habitat potential for
deer or fur bearers. The area also includes several small islands near the
mouth of White River.

VIIlI. Appraised Values

The fair market appraised value of the five CFC parcels, after adjusting for
17 acres oftimber in the northern forty already owned by KGB, and rounding
is $7,950,000. The three Leask Lake parcels, after adjustments removing 110
acres in cruise units 7 and 19, changing an additional 33 acres in these units
from cut to "open space”, and reducing the amount of road CFC will be
responsible for constructing or upgrading by 10,500 feet, to 11.11 miles, were
valued after rounding at $7,950,000 (assuming there is no road fee associated
with logging operations).

This was a complicated appraisal assignment for which the contract
appraiser, Karabelnikoffand Associates, used a complex statistical analy is
to arrive at values. The appraisal assignment was complicated because of
several factors including: 1) only the surface estate is being appraised; 2)
much ofthe land supports commercially valuable timber; 3) the state land to
be transferred to CFC that is not designated for timber harvest is
permanently reserved as "open space™; and 4) the proposed exchange requires
the CFC to build roads suitable for public ise.
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The appraiser assumed that the highest and best use ofthe land is to log the
timber and then make the land available for a wide range of recreational
uses, including cabin sites and lodge operations. The appraiser, therefore,
determined the net value of a logging operation, and then determined the
residual value of the land after logging. The value of the subsurface estate
was then deducted from the surface values. For the state tracts near Leask
Lake, two significant deductions were made. First, residual land value was
reduced due to the restriction that non-harvested areas remain as permanent
open space, which adjusted the residual value of these tracts to 10% oftheir
market value. In essence, the restrictions imposed on these parcels made
them of limited value to CFC. Second, the costs of the road upgrade ore
deducted from the total appraised value of the state land and timber. The
summary of values for each parcel is shown below.

CAPE FOX PARCELS

-1- -2- -3- -4- -5-

Timber Value $2,700,000 $408,000 $102,000 $45,000 $2,141,000
Residual $1,438,290 $650,080 $68,409 $165,100 $278,622
Lana Value +

Subsurface $14,383 $6,501 $684 $1,651 $2,786
Adj.

Final $4,123,907 $1,051,579 $169,725 $208,449  $2,416,836
Value =

Total Originnl Value of Cape Fox Parcels: $7,970,496
Less 17 ac. of KGB timber (Talbot Lake) 20,389
Total Adjusted Value of Cape Fox Parcels: = $7,950,107
Rounded: $7,950,000

LEASK LAKE PARCELS

Original w/Road Fee

Orig w/o Road Fee

Adj w/o Road Fee

Timber Value $ 9,411,000 $ 9,828,042 $ 9,090,000
Residual Land $ 1,775,224 $ 1,775,224

Value D

Subsurface Adj. $ 17,752 $ 17,752

Open Space Adj. $ 636,781 $ 636,781

\F;Z?LljeEstate . $10,531,691 $10,948,733 $10,124,988
Extra Road Cost $ 2,529,000 $2,529.000 $ 2,171,045
Final Value $8,002,691 $ 8,419,733 $ 7,953,943 1
Rounded: $ 7,950,000 |
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Public review and comments have lead to changes in the specific
configuration of the exchange, ultimately affecting final dollar values of the
exchange. The appraiser organized the data to accommodate such
adjustments. Adjustments have been made to compensate for less road
upgrades, less cutting, and elimination of acreage to be conveyed to CFC.
Existing data indicates the exchange as proposed in the Final Exchange

Agreement to be of equal value.

DNR and an independent appraiser have thoroughly reviewed the draft
appraisal and found the values to be generally correct. Much of the value of
the appraised parcels are derived from timber and road construction values,
which DNR finds acceptable. The residual land values were arrived at
through the use of a complex statistical analysis. This analysis, while
statistically valid, is not widely accepted in the appraisal community. Both
the timber and land appraisals have been adjusted for modifications that
result from the public review process. Final values have been incorporated
in the Final Exchange Agreement.

Benefits and Detriments

There are social, economic, and environmental benefits and detriments
(adverse impacts) that may be derived from the exchange.

The exchange would increase public opportunities for roadside recreation in
the Ketchikan area by adding approximately 11.11 miles of road; an increase
of about 25%. Over both the short and long term, the exchange would
provide the opportunity for additional state ownership of important
recreation and habitat resources. For the most part, negative aspects of the
trade are confined to the community benefitted. Although it is possible that
the roads desired could be built and/or upgraded by other means, it is
doubtful given declining state revenues. The existing roads in their current
condition or ownership would not provide the public legal or safe access to
CFC lands. The state has retained the option so that if the road upgrades
are not accomplished, the amount of state lands committed to the exchange
will be reduced accordingly. If the state did the upgrades the commitment
of state lands could be reduced by about 274 acres.

Additional logging that results from the exchange will provide temporary
jobs. Because of the nature of CFC, much of the logging proceeds are
expected to recirculate within the community and positively affect the local
economy. Acquisition by the state of Areas 1 and 5 will offer opportunity for
additional protection of the remaining timbered areas along the mouth of
White River and adjacent hillside, protecting both important habitat and
views from George Inlet. The exchange should remove obstacles to support
for more permanent protection, such as a legislative designation, of the
remaining Leask Lake land, and state lands acjacent to the Salt Chuck.
After the exchange, the state will still own 2,905 acres around Leask Lakes
and additional lands in and around the Salt Chuck.
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The appraiser assumed that the highest and best use of the land is to log the
timber and then make the land available for a wide range of recreational
uses, including cabin sites and lodge operations. The appraiser, therefore,
determined the net value of a logging operation, and then determined the
residual value of the land after logging. The value of the subsurface estate
was then deducted from the surface values. For the state tracts noar Leask
Lake, two significant deductions were made. First, residual land value was
reduced duo to the restriction that non-harvested areas remain as permanent
open space, which adjusted the residual value of these tracts to 10% of their
market value. In essence, the restrictions imposed on these parcels made
them of limited value to CFC. Second, the costs of the road upgrade are
deducted from the total appraised value of the state land and timber. The
summary of values for each parcel is shown below.

CAPE FOX PARCELS

1 2 3 4 5
Timber Value $2,700,000 $408,000 $102,000 $5000  $2,141,000
Residual $1,438,290 $650,080 $68,409 $165,100 $278,622
Land Value +
%}Jsurface $14,383 $6,501 $684 $1,651 $2,786
C;EL _ $4123007  $1051579 $169,725 $208449  $2,416,836
Total Original Value of Cape Fox Parcels: $7,970,496
Less 17 ac. of KGB timber (Talbot Lake) - 20,389
Total Adjusted Value of Cape Fox Parcels: S $7,950,107
Rounded: $7,950,000
LEASK LAKE PARCELS

Original w/Road Fee Orig wio Road Fee Adj wo Road Fee
Timber Value $ 9,411,000 $ 9,828,042 $ 9,090,000
Residual Land $ 1,775,224 $ 1,775,224
Value +
Subsurface Adj. $ 17,752 $ 17,752
Open Spnce Adj. $ 636,781 $ 636,781
Real Estate $10,531,691 $10,948,733 $10,124,938
Value =
Extra Road Cost $ 2,529,000 $ 2,529,000 $ 2,171,045
Final Value $8,002,691 $8,419,733 $7,953943 j

Rounded: $ 7,950,000 |
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Some adverse affects or impacts can alBo be expected. ™"Old growth™ forest
land will be fragmented. The exchange would consolidate public ownership
at White River, but at the same time fragment ownership near Leask Lake.
Opening additional lands to public use, with or without adequate
management, can have adverse impacts. The recreation and use of Leask
Lake as a natural ecosystem would be altered, and the existing wilderness
experience although not entirely lost would be reduced or further removed.
Although work has been done to protect aesthetics in the Leask Lake area,
it is expected that some of the clear cuts will be observable from the lake.
Deer, and "interior forest species, e.g. martin, although not expected to be
lost, can be expected to decline. The significance of the impact of timber
cutting on deer is expected to increase during moderate to severe winters
(please see Attachment - "G" to the draft report and Section XVI.D. of this
report). Numbers and resultant viewing opportunities could be affected by
timber cutting and increased human access. The need for more intensive and
costly wildlife and road management will likely increase as human use ofthe
area intensifies. Hunting bag limits may have to be altered. Maintenance
money for roads, bridges, and other service facilities will have to be provided.
Without funding for maintenance (see Attachment-"I'") estimated at $20,000-
$30,000 per year, acquisition of CFC lands will not ensure that road access
will be maintained. Ifthe roads are not upgraded and maintained they will
probably be closed. DNR does not have the funds needed to maintain the
roads, and would more likely look to the Borough to provide those services.

Alternatives

AS 38.50.100 requires that, the director consider other alternatives to achieve
the objectives of the proposed exchange in an effort to determine whether the
proposed exchange will best serve the public interest. In making this
determination, the director is required to consider, among other things, the
advantages and disadvantages of acquiring the land or interest in land for
the state by means of purchase, lease, selection or condemnation.

A. Purchase: This option would be acceptable to Cape Fox Corporation, but
would cost the state almost $8,000,000 without upgrade of the White River
road or construction of the road to Lersk Lake. If, however, another way to
build public roads could be found, this alternative would provide many of the
other exchange benefits with less impact on the Leask Lake area. Timber
harvest would likely be much lighter. Ownership patterns would be
consolidated without fragmentation ofthe Leask Lake parcel. Physical access
comparable to that proposed by the exchange would require additional
funding. Because of declining state budgets, a legislative appropriation for
outright purchase is considered unlikoly. There is also a feeling that
protection of the White River, Lake Harriot Hunt and other CFC land should

-12-
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involve some level of sacrifice by the community benefitted.

B. Lease: A lease ofall CFC lands involved in the exchange, assuming 8%
rental would cost the state approximately $640,000 per year, without
addressing the necessary road upgrades. This option is not practical for
many of the same reasons addressed in "A"™. Furthermore, under this option,
the state would never acquire ownership of the CFC land.

C. Selection: This is not an option. The state cannot select lands either
interim conveyed or patented to CFC. Selecting other federal land to
exchange to CFC is also not an option. The state has used most of its
National Forest Selection entitlement, and cannot select land from the
National Forest for timber alone, which is the type of land Cape Fox is
interested in (Please also refer to Section X, Subsection 1);

D. Condemnation: DNR’ authority to condemn land is limited to
providing access to its resources, e.g. timber. Although the Department of
Transportation and Public Facilities has broader powers and could possibly
condemn the road corridor it has indicated no interestin owning or managing
the White River road. DOT/PF could not condemn adjacent CFC lands which
the community desires for public use. All condemnations require payment
of "fair market value'™, and considering CFC’s willingness to sell,
condemnation is unnecessary. Condemnation, even if an available option,
would still require the state to purchase the land, see A (Purchase) above.

E. Trade Timber Rights on State Lands Only: Trading only timber
rights on state land at Leask Lake, appeared to be a solution more acceptable
to parties both generally supportive and opposed to inclusion of Leask Lake
lands in the exchange. Although this solution would diminish the value of
the state lands exchanged, it would also prevent the fragmentation of
ownership of the state’s Leask Lake parcel. However, there are significant
problems with this approach. Ifthe land remained in state ownership, CFC’s
timber harvest would be subject to the Annual Allowable Cut requirements
needed for the state to manage at a sustained yield harvest rate. This could
make harvesting and the exchange uneconomical for CFC. Furthermore,
other recent attempts by the state to separate timber from the other bundle
of property rights has lead to litigation. This is not a practical alternative.

F. Exchange as Proposed in the Preliminary Exchange Agreement
(PEA): This proposal would achieve the objective of state ownership of the
CFC land and resources but does not address road upgrades and thus would
not provide assurance of timely physical access to the acquired lands.
However it would reduce the state timber and lands scheduled for conveyance
by about 30%.

-13-
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G. Modified Leask Lake Exchange Proposal: This is the current
proposal. DNR hab modified the exchange proposed in the PEA to: 1)
require upgrade by CFC of both the existing White River Road and the
proposed road to Leask Lake to recreation standards; 2) reduced the acreage
and timber volume and adjusted the cutting pattern to better conform to
CFC’s recommended modifications to the deer study, 3) added a provision
to ensure that the road upgrades are provided before state timber or lands
that fund the upgrades can be cut or title conveyed; 4) added a provision
that would allow the state or its agent to accomplish the road upgrades and
reduced the amount of state acreage committed to the exchange accordingly
for doing so; and 5) added language to ensure that CFC rights to use the
DEC permitted waste disposal site (#9113-BA012) and state tideland leases
(#’: 100898 and 105135) adjacent to the Log Transfer Facility at Upper
George Inlet terminate consistent with the intent ofthe PEA as it applies to
the use of the LTF, and that disposal of waste on the DEC permit area is
restricted to that generated from the long transfer facility. DNR also
removed an additional 40 acres, and placed another 13.5 acres south of Leask
Lake into Open Space to provide protection for additional viewshed.

H. No Action Scenario: Until recently, and with few exceptions, "no
action" has been the state’s position since 1977. Inlight of CFC and Borough
(community) efforts, a decision to take no action would disappoint both the
Borough and CFC, with possible serious economic consequences to CFC. It
would put the community no closer to achieving goals indicated by KGB’s
public survey, and may actually reduce support which appears to be building
for legislative designation of the Salt Chuck at Upper George Inlet as a
"Critical Habitat Area." Removal of Leask Lake from the exchange could also
expose the area to consideration for inclusion in one or more outstanding
settlements (such as the Mental Health Trust Lands) or selection by KGB
should it receive additional entitlement. A no action scenario would most
likely lead to additional cutting on CFC lands.

I. Other Access Alternatives: Several access alternatives have been
considered. These include Forest Service proposals using either logging
receipts and/or a combination oflogging receipts and "*hard money" for design
and construction. DOT/PF has also contracted a study of possible
transportation corridors for Revillagidedo Island (see Attachment « "'0" of the
original report for some of the alignments). This study may have been
precipitated by a desire to intertie the Tyee and Swan Lake Hydro Projects.

Although DOT/PF may favor routes to the west and north of Lake Harriet
Hunt, and these would be fine for accessing Leask Lake, neither provide
desired roaded access to White River, and Upper George Inlet. DOT/PF
proposal H&K (see Attachment « "0 of the original report) which for the
most part parallels the KGB/CFC alignment, best achieves access to both of
these areas.
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DOT/PFs proposal (see Attachment - ""0" to the original report) which would
connect Ketchikan to the Bradfield Canal near the Tyee Hydropower Project,
carries a price tag of up to $150,000,000 or about $1,000,000 per mile. If
funds were limited, and the KGB/CFC proposed roads were in place,
attention could be focused on stretches of road beyond Leask Lake,
eliminating the immediate need for construction ofthe first eleven miles from
Ketchikan, and deleting or deferring the need for almost $11,000,000
required to provide the Ketchikan connection from its intersection with the
proposed Leask Lake recreation road.

Any road dissecting rather than skirting the Naha, a U.S. Forest Service
LUD Il area, could be expected to encounter opposition. Although the Forest
Service alignment running north of Lake Harriet Hunt best accesses its
lands, the KGB/CFC alignment proposed in Alternative "G" (see Map 1,
attached to the Final Exchange Agreement) provides the best access to lands
now in state ownership or proposed for state ownership, and could act as a
recreation loop if a better road is later constructed using DOT/PF's interior

alignment.

J. Other Exchange Alternatives: Exchanges are difficult even when they
are strongly supported and clearly benefit the areas involved in the exchange.
The small amount of non-trust land in Southeast Alaska in state ownership,
coupled with the high demand for its lands, e.g. need for lands for University
of Alaska and Mental Health settlements, etc., adds to the difficulty.
Alternatives (see Attachment - "K" to the original decision) were explored by
CFC and the Borough, and Leask Lake was determined to be the only
suitable site, and more importantly the only site of further interest to CFC.
Although an attempt was made to interest CFC in timber rights in the
Thome Bay area, it indicated that it was clearly not interested because the
more valuable timber in the Thome Bay parcel has already been cut. KGB
does own a stand of timber located at Whipple Creek estimated to contain
approximately 15.3 million board feet. KGB, however, feels that there are
problems which need to be addressed and is not willing to commit substantial
amounts of this resource to an exchange at this time. It is likely that in
addition to the problems that need to be worked out, that the Borough
perceives these lands as not great enough to accommodate the primary
objectives of the exchange but may be substantial enough to generate funds
necessary to manage the lands ultimately acquired from the state exchange.
This could be extremely important, given predictions again of diminished
state revenue.
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XI. Public Access

Public access to all major water bodies and courses in the area are expected
to be enhanced by the exchange. Roaded access to White River and Upper
George Inlet, now possible only with the consent of CFC, would be controlled
by the state or its assignee. A road to the vicinity of Leask Lake will also be
added. One may expect vehicular access by the general public to be curtailed
until the roads are actually upgraded, and curtailed and or restricted during
periods of major construction and/or logging. The exchange, and upgrade of
the roads will not only provide access closer to Leask Lake, but also to and
along the shores of Upper George Inlet both north and south of the existing
CFC log transfer facility.

Regardless of the roaded access, legal public access to all the parcels acquired
by the state, including the White River Valley and Lake Harriet Hunt, will
result from the exchange. Portions of Lake Harriet Hunt, now controlled by
CFC, would pass to the state. Legal and physical access to Talbot Lake will
also be provided.

XI1. Classification and Planning

The state's Leask Lake parcel is neither classified nor covered by a state area
plan. However, neither is required by state statutes or regulations for an
exchange. All areas covered by the proposed exchange are within the
Ketchikan Gateway Borough and covered by its approved Comprehensiv; and
Alaska Coastal Zone Management plans. Future use ofthe land acquired by
both the state and CFC, including the timber harvest on CFC land near
Leask Lake, will be subject to the Coastal Management and comprehensive
plans. The proposed exchange is consistent with these plans.

XIIl. Subsurface (Mineral) Rights

The ownership of the r face and subsurface estate of the CFC parcels is
split between * Jealaska Corporation respectively. AS 38.50.050
prevents the u ,, ,m separating the surface estate of land from the
mineral rights umess ftn finds that the separation ofestate is necessitated by
a prior separation of ownership (which exists in this situation) or that the
conveyance or receipt of the surface or mineral estates, one without the other,
IS necessary to achieve a significant public purpose.

Acquiring lands in vicinity of White River and Lake Harriet Hunt to provide
greater opportunities for roaded recreation and acquisition of additional
resource lands are objectives with significant public purpose that will not be
attained without the exchange. Equal value land exchanges for subsurface
resources ore difficult to accomplish due to the extreme problems of
establishing subsurface values. Further, Seolaska is reluctant to reduce its
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land base which has much to do with their perception that the land is a
heritage which should not be diminished. The problem and policy is evident
even when dealing with small exchanges and sales. Although both the state,
and Sealaska would prefer retaining the integrity of the estates, the state
does not feel that it would be practical in this case and that the split of the
estates is necessary and justified to meet objectives a with significant public
purpose.

The state’s acquisition of the surface estate, overlying Sealaska’ subsurface
estate, will not enhance or diminish any rights and interests of Sealaska as
the subsurface owner. Sealaska shall have all rights of reasonable access,
use and development of its subsurface. Sealaska’s exercise of its rights as
subsurface owner shall include reasonable protection of the state’s surface
estate and resources.

The potential for marketing and removal of large amounts of sand, j..-avel,
rock and minerals is low, and that there are adequate ways to guide any
removal to ensure reasonable protection of other surface resources.

Title

The state received Tentative Approval to the Leask Lake lands March 14,
1983. These lands were selected for community expansion and recreation
under the National Forest Community Grant. CFC has patent to most ofits
lands and Interim conveyance to the remainder. Please see Attachment - """
to the original report for a map indicating CFC status, and specific
conveyance documents and title reports pertinent to both state and CFC
properties.

Environmental Assessment
An environmental assessment of all potential exchange lands was completed

by the SERO on June 25, and 26, 1991. No major environmental
contaminations or unauthorized uses were discovered on either the state or

CFEC land.
Issues

Primary issues are as follows:

A. lIssue: Should the state commit land and "old growth" timber near Leask
Lake to acquire one or more of the five parcels of CFC lands which includes
some land where timber has been harvested?

-17-
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XI. Public Access

Public access to all major water bodies and courses in the area are expected
to be enhanced by the exchange. Roaded access to White River and Upper
George Inlet, now possible only with the consent of CFC, would be controlled
by the state or its assignee. A road to the vicinity of Leask Lake will also be
added. One may expect vehicular access by the general public to be curtailed
until the roads are actually upgraded, and curtailed and or restricted during
periods of major construction and/or logging. The exchange, and upgrade of
the roads will not only provide access closer to Leask Lake, but also to and
along the shores of Upper George Inlet both north and south of the existing
CFC log transfer facility.

Regardless ofthe roaded access, legal public access to all the parcels acquired
by the state, including the White River Valley and Lake Harriet Hunt, will
result from the exchange. Portions of Lake Harriet Hunt, now controlled by
CFC, would pass to the state. Legal and physical access to Talbot Lake will
also be provided.

XI1. Classification and Planning

The state’s Leask Lake parcel is neither classified nor covered by a state area
plan. However, neither is required by state statutes or regulations for an
exchange. All areas covered by the proposed exchange are within the
Ketchikan Gateway Borough and covered by its approved Comprehensive and
Alaska Coastal Zone Management plans. Future use of the land acquired by
both the state and CFC, including the timber harvest on CFC land near
Leask Lake, will be subject to the Coastal Management and comprehensive
plans. The proposed exchange is consistent with these plans.

XIIl. Subjurface (Mineral) Rights

The ownership of the surface and subsurface estate of the CFC parcels is
split between CFC and Sealaska Corporation respectively. AS 38.50.050
prevents the director from separating the surface estate of land from the
mineral rights unless he finds that the separation of estate is necessitated by
a prior separation of ownership (which exists in this situation) or that the
conveyance or receipt of the surface or mineral estates, one without the other,
iIs necessary to achieve a significant public purpose.

Acquiring lands in vicinity of White River and Lake Harriet Hunt to provide
greater opportunities for roaded recreation and acquisition of additional
resource lands are objectives with significant public purpose that will not be
attained without the exchange. Equal value land exchanges for subsurface
resources are difficult to accomplish due to the extreme problems of
establishing subsurface values. Further, Sealaska is reluctart to reduce its
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Discussion: Although deer, interior species, and the quality of a more
remote experience can be affected by this trade, the total benefits to
Ketchikan and the state are considered to out weigh detriments. The state
would gain access or control over almost twice as much surface estate, and
although differently configured, almost as much timber as it would give up.
About one-fourth (1,000 acres) of tho CFC lands have been harvested, the
remainder includes valuable timber land and wetlands that support a variety
of recreation, fish and wildlife resources. The cut-over land in time will be
reforested, making it even more valuable.

B. Issue: Although the exchange will consolidate ownership and grant the
state control of more acreage, it will also fragment ownership near Leask
Lake.

Discussion: Fragmentation of Leask Lake lands is considered one of the
undesirable results of the exchange proposal. It is, however, off-set by
consolidation into state ownership of the surface estate of the White River
lands which are more accessible and useable to the public. Although there
were ways to reduce the fragmentation on state lands, attempts to minimize
habitat impacts, with special attention to fish and deer were considered more
important. From a habitat perspective, the fragmentation is preferred over
conveyance of a larger contiguous block. A larger block would likely include
valuable riparian areas.

C. Issue: Inlight of other possible alternatives for providing access to the
Leask Lakes area, is it worth the estimated $2,500,000 to upgrade the roads
now; particularly with no assurance from CFC that the upgrades will occur
in the near future?

Discussion: Considering continuing state budget shortages and the lack of
any Forest Service plans to construct roads, this exchange is the most viable
means of providing access to the Leask Lakes area and other recreation land.
Although DNR would have preferred a condition requiring CFC to provide
the roads immediately, it also understands that CFC’s actions are dependent
on market forces. Although under tne agreement CFC has ten years to log
and build the roads, CFC intends to market the timber as soon a practicable.
CFC anticipates that roads should be constructed and available for access
within three to five years. The state has retained the opportunity, to
accomplish the upgrades and reduce the resources scheduled for conveyance
to CFC accordingly. Although there are many other access proposals, there
are none that can be depended on at this time, nor that could be expected to
be designed and constructed in less that three to four years.
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There are also different places the proposed Leask Lake road could be
terminated to reduce the amount and cost ofroad construction. Terminating
the road four miles south of the state’s northern boundary, and east of Leask
Lake would save about $720,000. This would translate into about 90 acres
of state land, and 2,600,000 board feet of timber that would not have to be
committed to the exchange. Terminating the road at this location would,
however, require those desiring to access the Naha from a location east of
Leask Lake to hike through several miles of intermittent clear cuts.

Although timber types, volumes, and values vary greatly, the average acre
cruised at Leask Lake contains approximately 29,000 board feet of timber
valued at about $7900 per acre. The cost of road upgrade also varies by
location but averages approximately $180,000 per mile.

D. lIssue: The exchange will impact deer and interior species. Deer will
more probably be affected during medium to severe winters.

Discussion: ADF&G estimates as much as 71% greater mortality to deer
during medium to severe winters on the Leask Lake exchange area, due to
scheduled cutting associated with the exchange. CFC felt it was important
to balance this loss against deer that would be protected on CFC lands by not
cutting. The magnitude of losses is dependent on the scope of the area
viewed.

The decline of deer populations is off-set by other benefits of the exchange.
For example, logging on CFC land that could occur if not acquired by the
state would also impact wildlife populations. The table below was
constructed from data developed by CFC consultant ANI, and ADF&G.

DNR Summary of Results of Combined ANI/ADF&G Impacts
Analysis on Deer Populations created by the Exchange:

Impact Analysis-Exchange Areas Only;

Year Assumption No. Deer % Decrease
1992 Base (LL&CFC Exch. Land) 258 m
2030 No Add. Cut 239 7
2030 Log CFC Land Only 206 20
2030 Log LL Land Only 142 45
2030 Log Both CFC&LL 109 58
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Impact Analysis-All State Leegk Lake Land (gQOOac plus) &All
CFC Exchange Land (4.000ac plus):1

Year Agcmmntion No. Deer ~Decrease
1992 Base (All LL & CFC Exc.) 345 m
2030 No Add. Cut 326 6
2030 Log CFC Land Only 293 15
2030 Log LL Land Only 225 35
2030 Log Both LL&CFC 192 44

E. Issue: The survey of Ketchikan residents while indicating the need for
additional roaded recreational opportunities, stresses even more the need to
protect habitat.

Discussion: KGB’ public survey is subject to interpretation. Habitat
protection was rated the highest. Next with only a tenth of a point of
separation came both increased recreational opportunities, and increased
roaded recreational opportunities. The survey appeared to indicate a
sensitivity to the environment, but also a desire for Increased recreational
access. DNR has interpreted this survey as an uitLcation that the residents
of Ketchikan are willing to accept some timber harvest to achieve more
roaded access. The timber cutting layout at Leask Lake has been completed
with a sensitivity to protection of prime fish habitat and recreation values.

The desire for additional roaded access is a statewide issue. The results of
a survey by Dittman Research Corporation of Alaska conducted during the
period August 7 through August 14,1991 of528 Alaskans over the age of 18,
in 51 Alaskan communities indicated that 59% supported to some degree
expansion of Alaska’s road network.

F. Issue: Talbot Lake is an "add-on™. It involves timber rights purchased
by KGB from KFP and should not be considered. Are there other CFC
parcels that should not be considered, to help reduce the impact on the lands
near Leask Lake?

1Estimates assuming moderate to severe winter. No adjustments for reduction in acreage (110
acres) scheduled Tor conveyance to CFC or additional acreage placed in 'open space’ (33 acres).
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Discussion: Talbot Lake is an "add-on" recommended by the Borough due
to its proximity to Ketchikan, the presence of the lake, access road, and trail
system. The value of the timber already owned by KGB were removed from
the appraisal value of the parcel. Although it could be dropped from the
exchange, it is valued under $160,000 and would do little in itself to alter
impacts of the exchange. It could, however, reduce the potential cut from
state land by about 500 Mbfor 18 acres.

G. Issue: Should the state trade for only the surface rights and not acquire
Sealaska’ subsurface ownership.

Discussion: Because the surface and subsurface ownership ofthe CFC land
is already split, for the state to acquire the subsurface would require an
additional exchange with Sealaska. There are no known subsurface
resources on either the CFC/Sealaska land or the state land at Leask Lake.
Appraising and exchanging subsurface land is difficult, and considering low
subsurface values and Sealaska’s lack of interest in an exchange, DNR has
concluded the exchange should proceed for surface estates only. For further
discussion of this issue, please refer to Section XIIl - Subsurface (mineral)

Rights in this report.

H. Issue: Should the Leask Lakes area be designated a state park and the
Salt Chuck a State Critical Habitat Area.

Discussion: Previous statewide planning for state parks has not identified
Leask Lakes as a priority for legislative designation as a state park. The
exchange does not include the most valuable recreation or habitat land
immediately adjacent to either the lakes or the Salt Church. In fact, less
than half (2,335 acres or 44%) of the state’s 5,240 acre Leask Lakes tract is
proposed for transfer to CFC. The remaining land has been recommended by
the Ketchikan Area State Parks Advisory Board for legislative designation
for recreation use. The exchange would not preclude such designations.

I. Issue: Should the state trade the Leask Lake land, which is used for
wilderness recreation, to acquire road accessible recreation.

Discussion: Much of the opposition to the exchange is based on the desire
to protect the "wilderness' recreation values of the Leask Lakes area, while
much of the support is from those who dosire road accessible recreation. It
is clear that what Ketchikan lacks, and many residents desire, is more road
accessible recreation. The CFC parcels the state is acquiring, include the
Whito River - a relatively slow-flowing river that provides opportunities for
sport fishing, two road accessible lakes including Lake Harriet Hunt, beaches
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along and road access to Upper George Inlet, and other road accessible public
lands. The road to the Leask Lakes area will also provide more convenient
access to Leask Lakes. There is also significant acreage set aside for roadless
and wilderness recreation near Ketchikan, including the Naha drainage and
over 2 million acres in Misty Fiords National Monument. The exchange and
resultant timber harvest on land CFC acquires will negatively impact the
wilderness recreation values of Leask Lakes. However, there are ample (and
better) areas for this recreation.

The benefits of the exchange in terms of increased roaded recreation will
occur to many more people. In balance, the exchange increases the public's
recreation opportunities.

J. lIssues: Should the state enter into an exchange that gives CFC more
timber land to cut?

Discussion: Land exchanges only succeed when all the parties to the
exchange receive benefits. A primary benefit to CFC is more timbered land
to harvest in order to generate revenue. Benefits to the state are road
accessible land for recreation and other uses close to Ketchikan.

K. Issues: Should the exchange proceed without an approved land
appraisal?

Discussion: DNR has thoroughly reviewed the appraisal and finds the
values generated by the appraisals to be generally correct. Much of the value
of the appraised parcels are derived from timber and road construction cost
appraisals, which DNR finds acceptable. At issue are the residual land
values (see Section VIII - Appraised Values in this report). These values
were arrived at through use of complex statistical analysis, which while
statistically valid, are not widely accepted in the appraisal community.

DNR has chosen to proceed with the exchange despite the lack of a final
appraisal for several reasons:

1. The values arrived at seem correct.

2. The same process was applied to both the CFC land and the state
parcels, the same comparable properties were used to set the values.

3. If the exchange is not approved by the current legislative session,
the exchange may never occur, and a revised appraisal cannot bo
completed in time for consideration by the current legislature. If
the exchange does not occur this year, CFC may harvest additional
timber in the land it proposes to trade to tho state, or may lease or
sell some of this land.
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4. The legislature can approve an exchange which does not have an
appraisal approved by DNR.

L. Issue: Several public commentors suggest that DNR is by-passing the
legislative appropriation process and state procurement code by trading CFC
land in (partial) exchange for CFC’s road-building.

Discussion: Alaska Statutes 38.50.020 allows DNR to enter into exchanges
that include "other considerations™ besides land or cash. State procurement
codes and legislative appropriations deal with how the state spends money.

M. Issue: Will the exchange result in visual impacts?

Discussion: The timber harvest that results from the exchange will
negatively impact views looking south and east from Leask Lakes and
northwest from upper George Inlet. Leask Lakes have a fairly boggy
shoreline and there is no recreation development or maintained trail to the
lakeshore, hence, the recreation use of the lakes is limited. In response to
public concerns, 40 acres close to Leask Lakes were removed from the final
exchange proposal and an additional 13 acres was placed in Open Space to
protect wildlife and visual resources. An additional 70 acres was removed
and 20 acres placed in Open Space in Cruise Unit 19 to protect deer habitat.
If the exchange does not occur, CFC is likely to harvest additional timber
visible from Upper George Inlet.

SUMMARY OF PUBLIC COMMENTS

The report on the proposed exchange was released on February 10, 1992.
Public hearings were held in Saxman (March 11), Ketchikan (March 11) and
Juneau (March 12). The public comment period closed on March 26,46 days
after the exchange report was released.

The exchange report was a 20-page document, with 16 attachments. The
report and attachments (over 250 pages) were mailed to 42 individuals,
agencies or special interest groups, all members of the Alaska Legislature,
the Ketchikan Gateway Borough, and others. Apublic notice describing the
exchange and the public hearings was published in the Ketchikan Daily
News, Juneau Empire, Fairbanks News Miner, and Anchorage Times.

A total of 137 individuals signed-in at the three public hearings (30 in
Saxman, 93 in Ketchikan, and 14 in Juneau). Eighty-six (86) persons
testified at the hearings. Fifty-five (66) letters or notes, one petition with 109
signatures were received by March 26, 1992, was submitted and one
questionnaire signed by 45 people. Most individuals who commented (270
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out of 287)2 are residents of the Ketchikan Gateway Borough (based on
mailing addresses).

Nearly all persons who commented on the exchange voiced either support or
opposition to the exchange. Many voiced reasons for their position, and only
a few provided specific suggestions on how to modify the prepared exchange.

A total of forty-four (44) persons testified at the hearings in support of the
exchange. Eighteen (18) notes or letters were received in support of the
exchange. The Ketchikan Gateway Borough submitted testimony in support
of the exchange. The Borough, as well as the cities of Ketchikan and Saxman
are previously on record in support of the exchange. The Ketchikan Chamber
of Commerce and Ketchikan Community Liaison Committee support the
exchange. Sealaska Corporation, Kootznoowoo, Inc., Goldbelt, Inc., Cape Fox
Corporation, the Ketchikan Indian Corporation and Alaska Native
Brotherhood all expressed support for the exchange. Timber interests that
commented in support of the exchange were Fox River Timber Company,
Sealaska Timber Corp., Klukwan Forest Products and the Alaska Forest
Association.

The following are reasons stated by supporters of the exchange:

A. Increased road-accessible recreation.

B. It will provide jobs and other economic benefits to Ketchikan,
including jobs from timber harvest.

C. The original area available for selection by Cape Fox Corporation
(CFC) under the Alaska Native Claims Settlement Act were
inappropriate, the exchange will correct this and provide better
ownership patterns.

D. The exchange provides long-term benefits and is in the state’s
interest.

E. Development (roads, timber harvest, recreation) will result from the
exchange.

F. The exchange may make additional land available for development.

G. The exchange can be accomplished (CFC, the state, the borough,
and Sealaska were all in agreement).

H. There is already enough wilderness. What’s needed is more road-
accessible recreation.

l. Elderly need recreation and cannot back-pack and hike.

The exchange benefits me (the commentor).

K. If the exchange fails, the land (and timber) near Leask Lakes will
be transferred to the Mental Health Trust and cut anyway.

(&

1A total of 287 individuals either testified at hearings, wrote letters, or signed the petition,
excluding duplicates (9 people testified at the hearings and also wrote a letter or signed a petition).
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L. Familios need a place to go to picnic and recreate that is a short
drive from Ketchikan and not too difficult to reach.

M. Leask Lakes is beautiful and the exchange and related road
construction will provide access to the area.

N. The open areas, including clear-cuts, provide good berry picking.

0. The logged areas make wildlife viewing and hunting easier.

P. Prefer to recreate along the White River than a muddy lake.

Q. The exchange provides additional land for recreation and resource
development.

R. Benefits of the exchange outweigh detriments.

S. Sets a good pattern for other equal value exchanges.

T. Man needs to be able to use resources.

U. Provides better management of important resources.

V. White River has good fishing and wildlife viewing.

W. The beach near the mouth of White River is a unique resource that

the state will acquire through the exchange.

A total of 42 persons testified at the hearings in opposition to the exchange.
Thirty-six (36) letters or notes were received in opposition to the exchange.
Organizations that responded in opposition to the exchange were the Tongass
Conservation Society, the Tongass Sportfishing Association, Sierra Club Legal
Defense Fund, the Alaska Environmental Lobby, the Northern Alaska
Environmental Center, and the Southern Alaska Conservation Council
(SEACC). A "questionnaire was submitted with 45 signatures, forty-two (42)
indicating their opposition to the trade and 3 showing they support the

exchange.

The following are reasons or concerns expressed by those who opposed the
exchange (and resultant timber harvest):

A. The exchange will negatively effect views from Leask Lakes and
Upper George Inlet.

The exchange is bad public policy.
The state should not exchange timbered land for clear-cut land.

Access will not be available in winter.

COow

Wildlife habitat and species (particularly deer) will suffer.

Land ownership around Leask Lakes will be fragmented.

The state should not try to prop-up a shaky corporation (CFC).
Does not want to see more logging, timber activity.

The state should not trade without acquiring the subsurface.

Keep Leask Lake a high quality recreationarea.

The exchange will affect hunting.

There is no public benefit or overriding public interest in the

exchange.

FrAXeTIomm
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Proposed Exchange with Cape Fox Corporation

Timber harvest of CFC land will be exported without primary
manufacturing, therefore the economic benefits will be less than
predicted.

Leask Lake should be designated a State Park or Critical Habitat
Area.

Leask Lakes timber is old growth, the state should protect old
growth.

The exchange cannot be evaluated because the appraisal is not
complete. The draft appraisal failed to consider habitat and
recreation values, under-valued some CFC land, and used incorrect
discounting factors.

DNR is by-passing the legislative appropriation process and state
procurement code by giving CFC land and timber in [partiall
exchange for CFC building roads. The state is financing a capital
project (road-building) without competitive bids.

Pristine land at Leask Lake provide better recreation experience.
Leask Lake as a state park, in its pristine condition, would provide
long-term economic development through tourism. One person cited
the impact Chilkat Eagle Preserve has had in Haines as an
example.

The Leask Lake area resources are superior to White River’s
resources even before White River area timber was cut.

The White River area does not provide quality recreation.

The exchange is not equal value.

The timing of construction, quality and maintenance of roads is
uncertain.

The proposed exchange has too much uncertainty (primarily road
improvements and maintenance).

Pristine recreation makes more economic sense.

The exchange would set a bad precedent - by the state acquiring
clear-cut land and giving a Native Corporation more timber to cut.
It encourages corporations to manage land for short-term gain and
not for sustained vyield.

Proper exchange procedures were not followed because there is no
approved appraisal and the legal (newspaper) notice did not include
maps.

DNR did not adequately evaluate Leask Lake resources and other
options.

There are alternate ways of providing road-accessible recreation
through U.S. Forest Service road building.

The community is split regarding the exchange - public support is
at best tepid.

Regarding the Community Survey conducted for the Borough,
"considering wildlife and fisheries habitat impacts™ was by a wide
margin the most important value.
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FF. The impacts of the trade on wildlife other than deer have not been
investigated.

GG. The proposal may be inconsistent with the important upland habitat
standard of the Alaskan Coastal Management Program due to
impacts on deer. The exchange violates the sustained yield
requirement of the Alaskan Constitution. DNR may be required to
go through an area land-use planning process before trading land.

HH. Enforcing logging and other restrictions on land conveyed to CFC
may be problematical.

The Ketchikan Area State Parks Advisory Board (SPAB) and several
individuals were neutral on the exchange. The SPAB passed a resolution
stating that if the exchange is pursued, the remainder ofthe Leask Lake land
should be designated by the Legislature for recreational purposes. The SPAB
also passed a resolution stating that if the exchange fails, the entire Leask
Lake area should be legislatively designated as a State Park.

For the department’s response to these comments, please refer to the revised
Issues discussion, Section XVI in the exchange report.

Suggested Addition to Commissioner’s Decision:

The department conducted a 46-day public review of the proposed exchange.
Public hearings were held in Saxman, Ketchikan and Juneau. A total of 137
individuals signed-in to these meetings, with testimony split between those
in support (44) and those opposed (42) to the exchange. Fifty-five (55) letters
or notes were received, with 36 opposed and 18 in favor. A petition signed
by 109 persons was submitted in support ofthe exchange. A "questionnaire"
with 45 signatures was submitted, with forty-two (42) indicating opposition
and 3 showing support for the exchange. Very few specific suggestions were
made to modify the exchange, most only expressed their reasons for support
or opposition to the proposal.

While the numbers of people testifying on the exchange were divided, those
in favor of the trade include the Ketchikan Gateway Borough, the Ketchikan
Chamber of Commerce, several Native corporations and timber interests.
Those opposed included several environmental organizations.

My decision to proceed with this exchange is based not only on this public
testimony, but also taking into consideration the extensive public discussion
conducted by the Ketchikan Gateway Borough that resulted in this exchange
proposal. After hours of public hearingB, the Borough Assembly and
Planning Commissioner endorsed this proposal. Both the City Councils of
Ketchikan and Saxman are on record in support of this exchange.
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Several modifications have been made to the exchange agreementin response
to specific suggestions made in the public review process. The acreage of
land to be conveyed to CFC has been reduced to 2335 (approximate) by
retaining 110 acres in Parcel B of the proposed exchange land, 40 acres of
which is land close to Leask Lake. An additional 33 acres has been altered
from cut to open space. This deletion is to be lessen visual and wildlife
impacts. An additional 70 acres was deleted and 20 acres redesignated as
open space to provide added protection to deer in Parcel B. The final
exchange agreement more clearly addresses the road building requirements,
specifically the agreement will specify land which will not be conveyed to
CFC until road construction is well underway.

I am submitting this exchange for legislative approval without a final,
approved land appraisal. The appraisal for this exchange was prepared
under contract to the Ketchikan Gateway Borough. The appraisal
assignment was complex to begin with because 1) much of the land supports
commercial timber; 2) surface and subsurface ownership are split; 3) the state
land transferred to Cape Fox Corporation that is not designated for timber
harvest is permanently reserved as 'open space', and; 4) the proposed
exchange requires CFC to build roads for public use. The appraisal firm used
a complex statistical analysis to arrive at the values, and DNR continues to
have concerns over some aspects of the appraisal methodology.

I have chosen to proceed without approving the appraisal for several reasons:

1 The values arrived at seem correct, this is after extensive review by
DNR’s appraisers and independent appraisers hired to review the
report.

2. The same appraisal process was applied to the CFC and state land.

3.  The majority of the appraised values come from commercial timber
or road building costs which DNR has approved and we are not at
issue with the appraisal - at issue is the residual land value.

4. The exchange cannot wait for another legislative session. It has
taken over a year to reach the final exchange agreement, to delay
another year would require that CFC forego another year’s
opportunity to raise any revenue from the land it is willing to trade
to the state. By next legislative session, CFC may harvest
additional timber on land it agreed to trade to the state, or may sell
or lease some of this land.

5. The legislature can approve an exchange that does not have an
appraisal approved by DNR, provided they believe it is in the public
interest. This exchange is clearly in the public interest.
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I find the Final Exchange Agreement 1 | proposed, and attached hereto to be in the
state’s interest, and that the exchange as proposed should be advanced for submission
to the Legislature for approval.

It is further my finding that the split of surface and subsurface estates is necessary
and justified because of a prior separation of estates as a result of ANCSA, and to
achieve the objectives of the exchange and signific; it public benefits.

The Final Exchange Agreement and this report will be the Department’s final
administrative documents for the exchange. An appeal to the final exchange

agreement, and report of exchange executed by the Commissioner of DNR must be
made to Superior Court of the State of Alaska.

E xecuted this 1992.

Harold Heinze, Commissioner
Department of Natural Resources

Attachments: Final Exchange Agreement with attachments
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FINAL EXCHANGE AGREEMENT
BETWEEN THE STATE OF ALASKA
DEPARTMENT OF NATURAL RESOURCES
AND CAPE FOX CORPORATION

ADL 105565

THIS AGREEMENT is entered into on this day of April, 1992 by and between the
State of Alaska, Department of Natural Resources, hereafter referred to as the State,
whose address of record is Suite 400, 400 Willoughby Avenue, Juneau, Alaska 99801,
Cape Fox Corporation, hereafter referred to as CFC, whose address of record is P.O.
Box 8558, Ketchikan, Alaska 99901, and the Ketchikan Gateway Borough, hereafter
referred to as KGB, whose address of record is 344 Front Street, Ketchikan, Alaska
99901. Nothing in this Agreement obligates KGB to anything it was not obligated
to under the preliminary agreement.

l. RECITALS:

A Cape Fox Corporation (CFC) owns certain lands through the Alaska
Native Claims Settlement Act (ANCSCA) within the Ketchikan Gateway
F,orough (KGB) that have been recognized as having important community
values related to access, habitat, recreation, and economic opportunity. Prior
to CFC ownership, the lands in question were significant recreational resources

for the community of Ketchikan;

B. The State of Alaska selected approximately 5,000 acres in the Leask
Lake area from the national forest to accommodate community growth and
recreation needs. Some of this area is the same area as proposed for
conveyance to CFC in this agreement;

C. The Ketchikan Gateway Borough, the local unit of government affected
by this exchange, believes that the resultant direct and indirect benefits of the
land exchange, including economic, recreation, habitat, environmental and
transportation benefits represent a unique and significant community benefit;

D. The State of Alaska 1as provided notice pursuant to AS 38.50.110 and
AS 38.05.945, and has conducted public hearings regarding the worth and
reasonability of the proposed land exchange consistent with the requirements
of AS 38.50.120;

E. A timber cruise of State of Alaska and CFC properties determined the
inventory of timber, and an appraisal ofthe CFC and State properties occurred
under the direction of the Ketchikan Gateway Borough to determine the value
of the aforementioned properties consistent with the requirements of 11 AAC

67.240;



F. By reason of the foregoing, and in accordance with 11 AAC 67.260, the
Commissioner of the Department of Natural Resources of the State of Alaf.ka
has determined that it is in the public interest, to enter into this Final

Exchange Agreement;

G. The State’s authority for entering into this agreement is found in AS
38.50 and 11 AAC 67.200-.280. AS 38.50.020 requires this agreement to have
legislative approval before it takes affect.

H. Under the agreement, the State will: 1) acquire the surface estate of
4,366 acres of CFC land within the White River, Lake Harriet Hunt and Talbot
Lake areas; 2) have CFC construct and or upgrade to recreation standards
approximately 11.11 miles of road in the White River and Leask Lake areas;
3) retain right-of- ways for future access and use of existing roads, including
a through corridor on the lands it conveys at Leask Lake, and 4) restrict
development on a portion of the lands scheduled to conveyance to CFC.

l. In the exchange, CFC will acquire the surface estate on approximately
2335 acres of State land in the Leask Lake area; an amount considered equal
in value to the CFC land and other rights and considerations that may be
included in this exchange. Under the agreement, CFC would also retain the
right to access its lands in the White River and Leask Lake areas.

J. The final configuration and details of this exchange have been
determined as a result of the appraisal and negotiation processes between the
State and CFC, following public and agency review.

AGREEMENT: All parties to the exchange agree:

A Lands and Interest to be Conveyed and Retained:
1. CFC:
a. CFC will convey to the State the surface estates orly of

parcels 1-5 as described in Attachment A and as shown on Map
1. The surface estates shall be as defined by the Alaska Native
Claims Settlement Act and court decisions construing that Act.
The conveyance of CFC land to the State will also be subject to

the following:

The right of CFC to use the existing White River LTF and
mainline White River road from its junction with the
proposed mainline Leask Lakes road to the LTF for the
period of time necessary to complete timber harvest of the
area in the Leask Lake parcels proposed for exchange, net
to exceed ten (10) years from the date of Legislative
approval of the exchange. This right shall be limited to
those uses associated with timber harvest and timber
transport from CFC lands in these areas;



The right of access to its lands over the White River road
beginning at F.H. 39 and ending at the junction with the
proposed Leask Lakes road, and the Leask Lake ROW to
and through the exchange area, in perpetuity or until
replaced with a public ROW,;

b. CFC will also convey to the State a 60 foot general access
ROW for use by the State and or public of the Talbot Lake road,
beginning at its junction with F.H. 39 and ending at the boundary
of the proposed exchange area.

2. State:

The State will convey to CFC the surface estates only to parcels A-C as
described on Attachment B and as shown on Map 1. The State is to
convey only the land, excluding in addition to the mineral estate, all
rights to sand, gravel, and rock. The conveyance of the State land to
CFC shall also be subject to the following:

Reservation by the State of all rights in those areas
between "Timber Harvest Areas" and '"Boundary of
Exchange Areas', as depicted in Map 1 as "Open Space",
except for the owner’s right ofentry and movement (walk
across or hunt), and to clear, construct and use and
maintain mainline and spur roads, temporary staging and
storage areas, and borrow pits and debris waste sites
associated with access to and timber development of the
CFC Leask Lake parcels. The owner of the open space
may not cut trees, make improvements or clear the land
except as indicated above, or construct any buildings on
areas subject to this reservation;

Reservation by the State of a general access/road ROW
corridor 300 feet in width to provide for a "through road

and utility " corridor;

Reservation by the State ofa general access/road ROW 100
in width for public use on the mainline logging road that
CFC will construct (shown on Map 1) as well as the
remaining 10,500 feet which will not be upgraded from the
area just south of Parcel A to the northern boundary of
Parcel A;

Easements 100 feet wide between each section of land owned by
the State, as established by AS 19.10.010, except that the State
shall cooperate with CFC toward the removal of such rights-of-
ways from these parcels in the survey and platting process
necessary to convey these lands to CFC ahould CFC so choose.



The State shall not, nor is there anything in this agreement that
shall be construed as to obligate the State, to convey title to
Parcel A to CFC until CFC has performed adequate work on
required White River and Leask Lake road upgrades. The State
shall, after receiving proof that the following work has been
completed, convey to CFC title to this parcel, subject to CFC
having to first furnish the State a bond for not less than 100% of
the estimated remaining work, to ensure that the work is
completed. CFC may demand and receive immediate title (within
30 days of notice of satisfaction to the State’s office of record)
after completing: 1) completion of the road bed (widening and
realignment), ditches, bridge installation, and any culvert
installation which is not expected to be otherwise damaged by
logging operations, and 2) installation and grading of the surface
material from the Lake Harriet Hunt intersection of the White
River Road to the intersection of the White River Road with the
Leask Lake Road.

B. Subsurface Interest and Retained Sealaska Rights:

The ownership of the surface and subsurface estate of the CFC parcels
is split between CFC and Sealaska Corporation The state’s acquisition
of the surface estate, overlying Sealaska's subsurface estate, will not
enhance or diminish any rights and interests of Sealaska as the
subsurface owner. Sealaska shall have all rights of reasonable access,
use and development ofits subsurface. Sealaska’s exercise ofits rights
os subsurface owner shall include reasonable protection of the state's
surface estate and resources. Rock and gravel used for road
construction from these lands will have to be purchased from Sealaska.

C. Other Required Performance, Solely a CFC Responsibility (Road
Construction/ Upgrades, Logging Practices), Penalties for Lack of
Performance by CFC:

1. Other Required Performance, Solely a CFC
Responsibility;

a. Road Construction/Upgrades: CFC agrees to construct or
upgrade at its cost approximately 11.11 miles of White River and Leask
Lake roads, the general alignment being depicted on Map 1.

Road construction and upgrades shall be completed as soon as
practicable, and not later than 10 years from the date the
exchange is approved by the Legislature. Construction and
upgrades shall meet or exceed standards outlined in Attachment
C, unless otherwise waived in writing by the State. Reasonable
concessions will be allowed for cut slopes involving good rock.
The six inches of graded rock required for surfacing shall be
screened to 2 inches, minus.



CFC agrees to widen and improve the surface on approximately
one half mile of the White River road within one year of approval
of this agreement by the legislature.

CFC further agrees to make the widening of the first three miles
of the White River Road and establishment of the full width base
road one ofits first priorities. Itis understood, however, that the
placement of culverts, and final surfacing shall be delayed where
logging trucks may be expected to damage the same.

b. Construction of Parking Areas: CFC further agrees to
construct at least two parking areas at points south of Leask
Lakes mutually agreeable to the State and CFC, the parking
areas to be located on State land and to be constructed with State
furnished rock; the mining and processing to be done by CFC.
Each parking area shall be designed and constructed to
accommodate 10 full size and 5 mid-size passenger vehicles.

CFC will provide parking in the area of the LTF for five to six
vehicles. This parking shall not be farther than 1,000 feet from
the shores of Upper George Inlet.

C. Identification of Sites to Beneficially Waste Material:
CFC further agrees to work with the state during road
construction to identify areas and to ensure that waste rock and
other material is wasted in a manner which will best benefit the
state by providing additional turnouts or parking areas, one area
ofinterest being at the intersection of the CFC logging spurs into
the Southern portion of CFC Area 1 and the White River Road.

d. Logging Practices (Application of "New Forestry
Techniques™ for Logging: CFC agrees to use ""New Forestry
Techniques™ in the harvesting of timber on the Leask Lake
parcels, to the extent that it is feasible and prudent.

2. Penalties for Failure to Perform: Failure of CFC to
perform the necessary upgrades in a timely manner, shall
constitute a breach, and unless corrected within 60 days prior
notice by the State to CFC’ address of record, shall result in a
forfeiture of the remaining unconveyed lands to the State. Ifall
lands have been conveyed, the State shall retain that portion of
the CFC bond required to ensure that the project can be
completed.

D. State Protection: The State, as provided for in Section I1.A.2. of this
Agreement shall retain title and or require bonding to ensure Ihat the required
rood construction is completed by CFC.



E. State Reservation of Right to Construct and Adjust: The State
reserves the right, with 60 days constructive notice to CFC, to accomplish, or
otherwise have accomplished a portion or all of the road upgrades itself,
providing that it does not otherwise interfere with a CFC Contract which is in
force to accomplish the same in a reasonable time (one year). Should the State
exercise this option, it shall have the right to reduce proportionally the amount
ofland and resources scheduled for conveyance to CFC accordingly. The basis
for any  adjustment shall be the existing appraisal. Unless otherwise
mutually agreed to, adjustments will come from Parcel A, from north to south.

F. Maintenance of Roadb* and LTF: CFC shall be responsible only
during periods of use for maintenance of those sections of road and areas used
by it or its agents during their logging operations.

G. Use and Closure of Roads: CFC will be allowed by the State to close
portions of the road and LTF to public use during road construction and or
logging. An attempt will be made to minimize such closures.

H. Conveyance Instruments, Title Documents, and Encumbrances:

1. Conveyance Instruments, Title Documents: The State

will transfer its land and interest in land to CFC through a quit
claim deed or State patent. The State obtained its lands that are
part of this Agreement through the Alaska Statehood Act. The
State has Tentative Approval to its lands.

CFC will transfer its land and interest in land to the State
through a warranty deed. The CFC secured its land and interest
in land from the Federal Government under the Alaska Native
Claim Settlement Act through patent and interim conveyance.

The State and CFC agree to provide a current title or litigation
report on their properties prior to the conveyance of land or
interest in land.

Should there be any CFC or State lands not yet patented by the
Bureau of Land Management, the State and /or CFC agree to
provide the other party a confirmatory patent or deed as may
otherwise be required in this agreement to any land or interest
in land that have been conveyed as a result of their exchange;

Conveyance instruments, with exception of Leask Lake Parcel A
shall be exchanged simultaneously.

2. Additional Encumbrances:



a. State Land: There are no liens, claims, encumbrances,
easements, right-of-way, leases, reservations, covenants, or other
agreements that affect the land that is to be transferred by the
State to CFC, except those listed earlier in this document as
conditions or "'subject to’s" and the following:

The land is subject to the restrictions,
limitations, and conditions of Title VI of the
Civil Rights Act of 1964;

There is excepted and reserved from the
conveyance a right-of-way for ditches or
canals constructed by the authority of the
U.S. in accordance with the Act of August 30,
1890, 26 Stat. 391; 43 U.S.C.959;

Also excepted and reserved is a right-of-way
for the construction of railroads, telegraph
and telephone lines in accordance with the
ActofMarch 12,1914,38 Stat. 305; 48 U.S.C.
Sec. 305.

Subject to Mineral Closing Order 643.

b. CFC Land: CFC has the following liens, claims,
encumbrances, easements, right-of-way, leases, reservations,
covenants, or other agreements that affect the land it intends to
transfer to the State in addition to those disclosed as reservations
or "'subject to’s" earlier in this document:

Klukwan Forest Products, Inc. has the right
ofaccess on and over the existing logging road
within the White River Valley, as depicted in
Map 1. The use of this road shall continue
until or when Klukwan Forest Products deeds
this right back to CFC when current logging
operations are finished;

There is a 100 foot easement for the power
transmission line from Swan Lake to
Ketchikan to the Alaska Energy Authority.
This easement traverses portions ofthe White
River Valley and White River Hillside areas
and is shown in Map 2:



There is a 100 foot right-of-way to the State
for the accesB road, including the parking lot,
in the Lake Harriet Hunt area as shown in
Map 2;

Thi rois a one year permit or lease to Alaska
Travel Adventures for Float and tourist
staging facilities at Lake Harriet Hunt;

The KGB retains a ownership right to all
commercial timber in the northern 40 acres of
the Talbot Lake parcel. This right was
purchased from Klukwan Forest Products who
had previously purchased those rights from
CFC.

l. Survey and Appraisal: Surveys ofState and CFC land involved in the
Land Exchange shall be done in accordance with the survey requirements of
the State and KGB. CFC will accept the responsibility to contract and
administer all land surveys. All surveys of real property necessary to affect
the exchango will be completed prior to the exchange of deeds. Lot, in
combination with aliquot part descriptions will be used whenever possible to
configure and describe the land included in this exchange.

Costs: Appraisal and survey costs will be equally borne by the state, CFC and
the KGB. Other incidental costs will be borne by the party actually accruing
the expense. It is recognized by all parties, however, that the State
responsibility shall be construed as having been met through the previous
appropriation and tendering of $30,000 to the KGB by the State Legislature
for the purpose of survey and appraisal of the lands to be exchanged.

J. Spur Roads, and Rock Pits on State Land: The State will require
ACMP and Forest Practices reviews and approval, and DNR approval for the
location and construction of all spur roads, and rock pits located on lands it
owns or has an interest in. DNR will require a right-of-way permit for all
spur roads located on lands it owns, and timber and/or material contracts for
any material removed from State lands or retained interests, except that no
permit shall be required for material (rock) needed for the construction of
parking areas on State land, not removal of material from Scalaska's
remaining interests.

K. Other Consideration: There is no amount of money or other

considerations to be paid to, or offered by, any party to the proposed exchango
to cquolize the ’alues of the land or interest in land proposed for exchange

other than that outlined in this agreement.



L. Liability: Tho parties to this agreement agree to hold each othor
harmless from liabilities that may otherwise be caused by their individual
actions, uses of land and contracts, except whero such actions, due to the
nature of the agreement are shared.

M. ACMP Consistency: The exchange of CFC and State lands has been
determined to be consistent with the Alaska Coastal Management Program
(ACMP) pun lant to AS 46.40. However, nothing in this agreement is
intended or should be construed as allowing CFC or the State to carry out
timber cutting or other development without further review and permits. CFC
development of land acquired from the State will require CZM project review
to the same extent as private land. If CFC needs State or federal permits to
undertake a particular use (for example, a state permit to place a road culvert
in a fish stream or to install a new sewage system as part of a subdivision
development), another ACMP determination specific to that particular use will
be necessary. However, future ownership changes by CFC, i.e. sales of land
or timber to other private individuals or companies- may not require State
approval and therefore may not be subject to the ACMP.

N. Succession in Documents: This Agreement supersedes all previous
agreements and is the sole document now under consideration.

0. Modification of the Agreement: This Agreement, unless amended by
mutual consent, subject to legislative approval; represents all consideration.

P. Existing Permits and Leases: CFC agrees that unless otherwise
approved by the Department of Natural Resources in writing, existing DEC
Waste Disposal Permit #9113-BA012 shall be used exclusively for debris
generated from the Upper George Inlet LTF, and that the waste site and State
Tideland Leases ADI/s 100898, and 105135 shall be groomed and released to
the State within six months of the completion of the Logging of CFC’s Leask
Lake property, or within 10 years of the approval of this exchange by the
legislature, whichever occurs first

Q. Schedule for Completion: The following represents a tentative
schedule that the State, CFC and the KGB agree to attempt to adhere to for
completion of this exchange.

REQUIREMENT STATE CFC KGB CombDletion
Submission to Legislature X 04/07/92
Legislative Approval 05/15/92
Request Survey Instructions X 05/16/92

Issue Survey Instructions X 06/01/92
Complete Survey X 09/01/92
Preparation ofTitlo Documents X X 10/01/92

of Title Document* X X 10/15/92



SIGNATORIES TO FINAL EXCHANGE AGREEMENT ADL 105565:

CAPE FOX CORPORATION

BY: DATE:
CHIEF OPERATING OFFICER

STATE OF ALASKA
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COMMISSIONER, U * o~
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KETCHIKAN GATEWAY BOROUGH

BY: DATE:
BOROUGH MANAGER

Attachments: Maps 1,2, and Attach.-”A"-"C"
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Attachments: Maps 1,2, and AttadL-"A"& C



ATTACHMENT-"I"TO FINAL EXCHANGE AGREEMENT ADL 105565

CAPE FOX PROPERTIES

Area 1

Township 74 South, Range 91 East, Copper River Meridian; uplands within:

Section 2 Lots 3 through 8, NW1/4SE1/4, S1/2SW1/4, NE1/4SW1/4;

Section 3 S1/2SE1/4;

Section 9 SE1/4, all that lies south of the northern edge of
the main line "White River RoaJ";

Section 10 El/2, WI1/2, all that lies south of the northern edgeof the main
line "White River Road";

Section 11 WI/2, NE1/4, N1/2SE1/4;

Section 16 NE1/4, all that lies south of the northern edge of the main line

"White River Road", N1/2SE1/4, SW1/ASE1/4, W1/2, all that lies
south of the northern edge of the main line "White River Road";

Section 17 E1/2SE1/4, all that lies south of the northern edge of the main
line "White River Road";

Section 20 E1/2NE1/4;

Section 21 W1/2NE1/4, NW1/4,E1/23W 1/4, NW1/4SW1/4, SE1/4;

Section 28 NEL1/4ANE1/4.

Containing approximately 2.283 acres more or less.

Area 2

Township 74 South, Range 91 East, Copper River Meridian; uplands within:

Section 3 Lota 1 through 3;
Section 4 Lota 1 through 10, NE1/4SE1/4;
Section 5 NE1/4.

Containing approximately 478 acres more or less. And all shorelands within:

Section 3 W1/2NW1/4;
Section 4 NI1/2.

Containing approximately 162 acres more or less.

Total area of Area 2 is approximately 640 acres more or less.



Aren 3

Township 74 South, Range 91 East, Copper River Meridian; uplands within:
Section 18 W1/2SE1/4, SE1/ASW1/4.

Containing approximately 99 acres more or less. And all shorelands within:
Section 18 SW1/4SE1/4, SE1/4SW1/4.

Containing approximately 21 acres more or less.

Total area of Area 3 is approximately 120 acres more or less.

Area 1
Township 74 South, Range 91 East, Copper River Meridian; uplands within:
Section 9 S1/2NE1/4;

SE1/4, all that lies north of the northern edge of the main line
"White River Road";

SE1/4ASW1/4,

Section 10 W2, all that lies north of the northern edge of the main line
"White River Road";

Section 16 W1/2, all that lies north of the northern edge of the main line
"White River Road";

Section 17 E1/2SE1/4, all that lies north of the northern edge of the main

line "White River Road"";

Containing approximately 650 acres more or less.

Area 5

Township 74 South, Range 91 East, Copper River Meridian; uplands within:

Section 1 Lot 2;
Section 2 Lota 1 and 2, WV2NE1/4, NW1/4, NW1/4SW1/4’
Section 3 NE1/4, N1/2SE1/4, E1/2NWL/4.

Containing approximately 673 acres more or less.

Total acreage for the five parcels is: 4,366 acres.



ATTACNMEIWB" TO FINAL EXCHANGE AGREEMENT ADL 105565

STATE PROPERTIES TO BE CONVEYED TO CFC

Township 73 South, Range 91 East, Copper river Meridian:

Section 13

Section 14

Section 22

Section 23

Section 24

Section 26

Section 27

Section 35

Lot 1, SW1/4ANW1/4, E1/2NW1/4, SW1/4;

S1/2 SE1/4 NEI/4, NEI/4 SE1/4, EI/2 SE1/4 SE1/4, S1/2 NW1/4
SE1/4,

A triangular area with comers at the NE comer of the SE1/4
SW1/4 NEI/4, the SE comer of the NE1/4 NW1/4 SE1/4, and at
the SW comer of the NE1/4 NE1/4 SW1/4,

A triangular area with the comers at the NE, and SE comers of
the NW1/4 SE1/4 SE1/4 and the NW comer of the NEI/4 SW1/4
SE1/4,

A triangular area with comers at the NE, SE, and NW comers of
the SE1/4 NE1/4 SW1/4;

SW1/4 SW1/4 NE1/4,S1/2 SE1/4, WI1/2 NW1/4 SE1/4, SW1/4,S 1/2
S1/2 NW1/4;

NE1/4 NEI/4 NE1/4;

A triangular area with comers at the NE, SE, and NW comers of
the SE1/4 NEI/4 NEI/4,

SW1/4 NEI/4, WI/2 SE1/4, EI/2 SW1/4, El/2 WI1/2 SW1/4, SE1/4
NW1/4, EI/2 SW1/4 NW1/4;

N1/2 SW1/4, NW1/4,

NEI/4 NEI/4, EI/2 NW1/4 NEI/4, SW1/4 NEI/4 SW1/4, WI/2
SE1/4 SW1/4, SW1/4 SW1/4, S1/2 NW1/4 SW1/4,

A triangular area with comers at the SW comer of the NW1/4
NW1/4 SW1/4, the NE comer ofthe SW1/4 NEI/4 SW1/4, and the
NW comer of the NW1/4;

NI/2;

SI/2 NEl/4, WI1/2 SE1/4, SW1/4, W1/2 NEI/4 NW1/4,S1/2 NW1/4,
NW1/4 NWI/4;

Contains approximately 2335 acres.



STANDARDS

Aliannieiit
horrz.

vert.

Width
running surf
shoulders
Drainaae
ditch

culverts

Slopes

cut

fill
Surfacing
road clmc.
m aterial
Distances
stopping
passing
Intersections
logging spur
public spur

Standard
Reductions

Signing
Bridges
abutments
type

width
Guard Ralil

COMPARATIVE ROAD STANDARDS

George Inlet & Leask Lakes (Public) Roads

25 mph (200* rad.)(28J deg. curve)
io standard given

20'
none

2' continuous w/ no blind ends

CMP's properly sloped, good repair, stable catch-

basins, ends open & beyond fill toe

laid back to as ,much as I*j:1 if required
1*3:1

6]!
graded shot rock

160’
io standard

no standard (temporary use only)
"T" intersections to min. 70 degree; 160' sight
distance; 100' of max. 5% approach grade

horizontal alignment reduction down to 100' rad-
ius in no, more than two locations of no more
than 500'‘each

none

oerm.:piling,treated timber,concrete, or steel

oerm. Hamilton type or equiv.

16' between bullrails min.

an bridge approaches and where there is a contin-
uous drop of at least 20’ of-vertical dist.
on a sideslope of at least 50%

Ordinary Temporary Logging Road (Same Location)

variable - down to 80 - 100' when necessary
max. 20%

14* - 18' (not constant)
none

2' to none; if unstable backslopes ditches abandon-
ed & replaced by outslopeing & waterbars

wood or CMP's replaced by crossdrains where neces-
sary

averages 1:1 in soil
*j:1

611 * 1
pit run shot rock

no standard
no standard (turnouts only)

"Y" intersections okay; no sight requirements
not applicable

not applicable

none
log sill

Hamilton type (to be removed) or log stringer
varies; 12' - 18' between bull rail logs

ione

1

T* T Fl UL FXCIIAfJHC AGREEMENT ADL

ATTACHMENT



e o """mu t1aUlaHUE AGREEMENT ADL 105565

Legend

»

Cutting Unit 19 VL r\

f

Other Cutting Uhits \ j

End Road Upgrade

Hydrography

AK. STAjejLAMO

crtfcui

Scale: i inch ° |



*MAP-2, FINAL EXCHANGE AGREEMENT ADL 105565



WALTER J. HICKEL, GOVERNOR

UEﬁL-IIITI\/IENT OF NATURAL RFSOIIRUFS 00 WiLLOUGHBY AVENUE

JUNEAU, ALASKA 99801 1796
PHONE: 19071 465-2400
OFFICE OF THE COMMISSIONER | FACSIMILE: (007) 586 2754

May 5, 1992

The Honorable C liff Davidson, Chair
House Resources Committee

State Capitol

Juneau, AK 99811-1182

Dear Representative Davidson:

Subject: HB 578, relating to the Legislature's approval of a land
exchange between the Cape Fox Corporation and the State of Alaska.

Position: The Department of Natural Resources supports this bill.
The value of the land to be received and the value of the road
construction or upgrading by Cape Fox are substantially equal or
exceed the value of the state 1md to be exchanged, as required by
AS 38.50.020. The exchange is in the public's best interest and
w ill allow Ketchikan area residents to continue using a popular
recreation area, increase access to local recreational
opportunities, protect important fish habitat, and increase job
opportunities and economic development in the area.

Background: |If approved by the Legislature, this exchange will
result in a trade of the surface estate of land located near
Ketchikan. The state w ill increase its surface estate by 8%

through acquisition of road accessible Cape Fox lands that provide
valuable recreation and fishing opportunities for the public. The
Cape Fox Corporation w ill acquire land with economic potential for
construction, tourism and timber support industries.

If this exchange is not approved this year, there is no guarantee
that the Cape Fox Corporation will leave the offer open until next
session.

Recommendation: Approve the exchange.

Sinoerely, /

Harold C. Heinze (J
Commissioner

cc: Paul Fuhs, Legislative Liaison, O ffice of the Governor

10v0IM



STATE OF ALASKA

1992 LEGISLATIVE SESSION BILL NO. HB 578
Revisian Date: 5-May-92 Departrent: Affected: Natural Resouraes
Titke: Cape Fox Land Bxdage BRU: Land Marnegemerit

Gompoents: Land Management
Soosor: House Rulles forGovermor
ReoLestor House Resaurass COMFONENT SERIAL NO. 431

OPERAT ING FY B FY A FY FY 95 FY 97 FY B

PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND&STRUCTURES

GRANTS.CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 00 0.0

CAPITAL

REVENUE
Fuding Sourae:

FUNDING: (housarcs of Dolkars)
GENERAL FUND

FEDERAL FUNDS

OTHER

FudingSource: 1007

TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS:
*ULL-TIME
PART-TIME
TEMPORARY

Estimate of Aurrantyear inpect -0

Distriotion oy pagae) -LlagslatineAnace, kgaatineJooeor. R estar. OMB
& Ihpectsd A D/iiesS)-
REV 10/91 Paoe 1 of 1
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CUUIFE
Nl AKTVIKIVT OF 'VATUKAL HESOHUCKS | oA TG

DI\/ISIO\'OFLAND J ANCHONnAOe, ALASKA 995107D0S

PHONE : (90/) 702-2692

WALTER J. NICKEL, GOVERNOR

February 12, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Dear Representative Grussendorf:

The attached information is a summary and the preliminary agreement
of a proposed land exchange between the State of Alaska and Cape
Fox Corporation, a native village corporation organized under the
Alaska Native Claims Settlement Act. A Il lands involved in the
proposal are located 10-12 miles north of Ketchikan. The
legislature appropriated $30,000 to the Ketchikan Gateway Borough
last year in support of this exchange.

This notice which is required by law w ill be followed by public
workshops in Ketchikan, and hearings in Saxman, Ketchikan, and
Juneau. The hearings are scheduled for March 11, and 12, 1992.
The deadline for public comments is March 26, 1992. At that time,
if the decision is still to proceed, the proposed exchange
agreement and report of exchange w ill be finalized and the exchange
submitted to the legislature for approval.

The fu ll exchange package consists of another 254 pages. The land
and timber appraisal consists of another 575 pages. Should you
desire any of these documents, or additional information, please

contact Andy Pekovich, Manager of our Southeast Region O ffice in
Juneau. He can be reached at 465-3400.

Director
Attachments: Summary
Exchange package w/o attachments

cc: Al House of Representative Legislators

»e "0 on p»p* by do



WALTER J. HICKEL, GOVERNOR

IKPAHT.UK\T OF \ATI'UAL HKSOLIUKS 400 WLLOLHEY AN

SUTE 400
JUNEAU. ALASKA 09001
SOUTHEAST REGIONAL OFFICE PHONE 1907) 465-3400

DIVISION OF LAND AND WATER

February 10, 1992

Re: Land Exchange ADL 105565
Mineral Closing Order 643
Preliminary ACMP Determination
Proposed Cape Fox Exchange

Dear Reviewer:

The attached material is related to the proposed land exchange
between the State of Alaska and Cape Fox Corporation. The package
contains almost 290 pages, consisting of three decisions (exchange,
mineral closing order, and preliminary ACMP determination), and two
notices and or solicitations for comment.

With the following exceptions, the larger of the divided packet
represents attachments to the exchange decision in order. Due to
the time limitations, it was necessary to print and bind the
attachments in advance. Later some alterations occurred and more
information was added. A general map showing the proposed exchange
parcels was added just behind the cover sheet for the decision.
The public notice, Attachment-"I)" was completed and added.
Attachment-"C", the finding of the Commissioner concerning Mineral
Closing Order 643 was slightly altered. And a preliminary ACMP
determination was developed and added. The corrected, and or new

information is affixed, in the order presented, to this cover
le tter.
| hope that you find the material informative. | would also like

to thank those who provided input. Please feel free to contact me
should you have any questions.

-— Andrew W. Pekovich
Regional Manager, Southeast Region

Attachments:

10-J39LM



DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND
SOUTHEAST REGIONAL OFFICE
400 WILLOUGHBY AVENUE, SUITE 400
JUNEAU, ALASKA 99801
PHONE NO. (907) 465-3400
PUBLIC NOTICE UNDER
A.S. 38.05.945 & A£. 38.50.110
OfACTIONS AND HEARINGS FOR
LAND EXCHANGE ADL NO. 105565
AND MINERAL CLOSING ORDER NO. 628

Subject to the provisions of A.S. 38.05.945(b) and A.S. 38.50.110, notice is given that
the Department of Natural Resources under the authority of A.S. 38.05.185(a), and
A.S. 38.50 proposes to close to mineral location and mining, and to exchange the
surface estate ofapproximately 2445 acres of state uplands located in the vicinity of
Leask Lakes, for a like estate on approximately 4,366 acres of Cape Fox Corporation
(CFC) lands located in vicinity of the White River, Lake Harriet Hunt, and Talbot
Lake. All lands are located 10 to 12 miles north ofthe City of Ketchikan, state lands
are more specifically described as fractional portions of Sections 13, 14, 22-24, 26, 27,
and 35, Township 73 South, Range 91 Eaj>t, Copper River Meridian. CFC lands are
more specifically described as fractional portions of Sections 2-5,9-11, 16-18,20, and
21, Township 74 South, Range 91 East, Copper River Meridian. The exchange, as
proposed, would also require CFC to upgrade the existing White River Road to
recreation standards (25 miles/hour), and to construct to recreation standards a spur
off of the White River road to access the Leask Lakes area. By intent, all roads as
presently proposed, would stop short ofaccessing Leask Lake. The exchange would
allow a maximum of 1500 acres of timber to be logged in the vicinity of the lake.
Although substantial buffers have been retained along all major stream courses and
the cutting has been designed to protect deer winter habitat and travel corridors,
some impact on deer populations and interior forest species is expected. However,
the impact is expected to be off-set to some extent by other benefits of the exchange,
including acquisition of CFC lands which may otherwise be logged. Impact on deer
is more likely to occur during medium to severe winters. One of the primary
objectives of the exchange is to provide greater opportunities for "roaded" access in
the Ketchikan area while attempting to minimize the impact.

Because of the size of the documents, copies of the draft appraisals have not been
disseminated with the decision document, but may be viewed at the address above
or the Planning Office ofthe Ketchikan Gateway Borough. Copies ofthe Preliminary
Exchange Agreement, and the Preliminary Report of Exchange, and finding
concerning Mineral Closing Order 643 may be acquired by contacting the above
offices, or any ofthe regional offices of the Division. Copies ofthese documents will
automatically be conveyed to the 41 individuals, agencies, and special interest groups
already on the exchange's current mailing list, all legislators, and the Alaska Miners
Association. A copy the Draft appraisals (about, 575 pages) will, as requested, be
sent to the Tongass Conservation Society, the Sierra Club Legal Defense, the

ADL-105565 Attachment—""*)""



Ketchikan Daily News, and KRFM Radio in Ketchikan. Additional black and white
copies will be provided without the computer discs at approximately $140/copy.
Although the draft appraisals represent what is felt to be true values of the lands,
there will continue to be clarifications as well as adjustments that may result as an
outcome ofthe public review process.

Hearings on the Exchange: The Department of Natural Resources will conduct
public hearings in Saxman, February _, 1992, from 2:00-4:00 P.M., at Room of
the (name and address of building); Ketchikan, February , 1992, from 7:00-10.00
P.M., at Room ofthe (name and address of building), and Juneau, 7:00-9:00 P.M.,
at Room of the (name and address of building). The hearing place shall be open
at least one half hour before the times above to allow those wishing to testify to
preregister. Those wishing to be assured of the ability to testify should take
advantage ofthe preregistration. Preregistration allows the hearing officer to better
allocate time to ensure that everyone desiring is given the opportunity to testify. An
attempt will be made to allow each person testifying at least three minutes to do so.

The purpose ofthe hearing is not to disseminate information but to receive testimony.
DNR provide an agent in Ketchikan February 26, and March 9 and 10, 1982 to
conduct informal, "drop-in" workshops in the area. The agent would expect to be
available at the offices of the Ketchikan Borough Planning offices during normal
working hours ofthose days. The planning office will also have the name of the hotel
where the agent is staying so that anyone desiring may leave a message should they
wish to make special arrangements after normal working hours.

Following the hearings, hearing records shall remain open until 4:30 P.M., March _
1992 to allow those desiring to submit additional information or statements. Shortly
thereafter, the Department will consolidate comments, and if the decision is still to
proceed, finalize the Final Exchange Agreement, and Final Report of Exchange for
submission to the legislature. The Commissioner’s execution is the final
administrative action. An appeal ofthis action must be made to the Superior Court
of the State of Alaska within 30 days ofthe date of execution.

More About Mineral Closing Order 643: The closure will be effective upon
execution by the Commissioner, estimated to be on or about
1992 (30 days after first notice). The finding and order, unless extended by a future
action, effects termination ofthe closure and reopens the area to mining and mineral
entry effective 10:00 A.M., July 1, 1994.

Any comments, objections or expressions ofinterest pertaining to the proposed action
must be received by the Division of Land at the above address by 4:30 P.M ., __ (30
days after first publication). Any person who is adversely affected by the mineral
closure may request the commissioner’s reconsideration in accordance with 11 AAC
02 by writing to the Commissioner at the above address no later than 20 calendar
days after approval of the mineral closing order. An appeal must be filed no later
than 30 days after approval. A copy of 11 AAC 02 may be obtained from any DNR
office.



Questions: Questions concerning any of these action (mineral closure or exchange)
should be referred to Andrew Pekovich at the above address.

The Division ofLand reserves the right to waive technical defects in this publication.
Andrew W. Pekovich, Regional Manager Southeast Regional Office

Publish: , and___, 1992,



FINDING OF THE COMMISSIONER
AS 38.05.186

MINERAL CLOSING ORDER 643
VICINITY OF LEASK LAKE, NORTHEAST OF THE CITY OF KETCHIKAN

A Preliminary Exchange Agreement (ADL 105565) was approved by the Director of
Land onJuly 22, 1991 for the parcels described in Attachment «"A". The agreement
involves the exchange of state uplands east and south of Leask Lake, Ketchikan,
more specifically described os fractional portions ofSections 13, 14, 22*24,26,27, and
35, Township 73 South, Range 91 East, Copper River Meridian, containing 2445
acres, more or less (See Attachment - "A" for legal description). Regulations for land
exchanges, as referenced under 11 AAC 67.230(b), state that upon entering inlo a
preliminary exchange agreement under this section, the Department will initiate
procedures to close the state land proposed for exchange to mineral entry and location
under AS 38.05.185. The closure to mineral entry is necessary to avoid the creation
of any new third-party interest.

Therefore, it is my finding, in accordance with AS 38.05.185(a) that mining would
conflict with making this land available, and that the best interest of the state and
its residents are served by the closing the above referenced land to entry under the
locatable mineral and mining laws of the State of Alaska. Unless extended, or
otherwise terminated with notice, this order shall automatically terminate and the
area reopened to mineral entry at 10:00 A.M., July 1, 1994,

Commissioner Date
Department of Natural Resources

Attachment: Maps and Legal Description

AOL-105565 AtUchm«nt-""C



ACMP; PRELIMINARY DETERMINATION, Attachment To: Report of
Proposed Exchange ADL No. 105565

The proposed conveyance of state land and timber rights is subjp™ ' ,» otandnrds
of the Alaska Coastal Managoment Program (ACMP) because it wouid be a disposal
of interest in state land (6 AAC 50.190). The Department of Natural Resources is
coordinating this ACMP review, following the procedures set out in 6 AAC 50.

The purpose of public review of this exchange is to determine if the exchange of any
or all of these parcels, for Cape Fox Corporation’s land in the White River, Lake
Harriet Hunt, Talbot Lake areas of Ketchikan is in the state’s best interest. A tract
proposed for exchange may be kept in state ownership if the Commissioner of DNR
concludes transferring is not in the state’s best interest or is not consistent with the
Alaska Coastal Management Program.

This ACMP determination was necessarily general. Although the coastal program
deals with land uses, it was not known in most cases how CFC will subsequently use
the land. The review was based on the likeliest uses that could produce revenue for
CFC; sales or leases for residential, recreational, commercial, or industrial purposes,
as well as logging. Some of the state land proposed for conveyance to CFC would be
conveyed with severe development restrictions.

The determination is subject to Ketchikan Gateway Borough’s (KGB) Coastal
Management and Comprehensive plans. KGB strongly supports the exchange.

None of the land or interests being transferred has been identified as involving a
significant geophysical hazard or area of historic or archeological importance. Nor
has any tract been designated by the d;c*rict plan for seafood processing or as a
subsistence zone. The Leask Lakes area was selected for community expansion and
recreation. There is support for the exchange. There is also support for state
retention, and designation of the entire Leask Lake Tract as a state Park. Breaking
up the state’s Leask Lake lands and possible affects on interior species are two
undesirable aspects of the exchange, but DNR feels that the exchange will provide the
best combination of recreational and habitat opportunities. Although the exchange
places restrictions on lands that cannot be developed, it does not in itself authorize
or permit timber cutting or remove it from the necessity to acquire regulatory permits
that may otherwise be required to log or develop private lands. Therefore, the action
does not conflict with the standards on geophysical hazards; historic, prehistoric, and
archeological resources; fish and seafood processing; subsistence; and recreation. In
addition, public access to coastal waters (part of the recreation standard) will be
enhanced by the state's acquisition of CFC lands along the shore of Upper George
Inlet, as well as White River, Lake Harriet Hunt, and Talbot Lake.

The transfer does not pose a conflict with the transportation and utilities standard.
Easements have been reserved to allow access to Leask Lake, as well as DOT/PF’s
proposed interior alignment for the Tyee/Swan Lake road should the lands at Leask
Lake be needed.



Laws and regulations regarding timber harvesting and air, land, and water quality
will continue to apply, ensuring consistency with the two affected standards.

Finally, the transfer is consistent with lLhe habitat standard because the tracts
exclude most habitat types listed in that standard. No offshore land or intertidal
areas will be conveyed. Important upland habitat has either been deleted from the
parcels or is protected by stipulations. Any wetlands or non-navigable water bodies
included within transferred parcels will continue to be protected by applicable federal
law controlling dredge and fill projects.

Future ACMP Reviews: CFC development of land acquired from the state will
require CZM project review to the same extent as private lard. If CFC needs state
or federal permits to undertake a particular use (for example, a state permit to place
a road culvert in a fish stream or to install a new sewage system as part of a
subdivision development), another ACMP determination specific to that particular use
will be necessary. However, future ownership changes by CFC, i.e., sales of land or
timber to other private individuals or companies - will not require state approval and
therefore will not be subject to the ACMP.

Preliminary Determination: The proposed action is found generally consistent with
the standards of the ACMP and appropriate district programs.

Call for Comments: Comments regarding the consistency of the proposed transfer
with affect to Ketchikan’s District ACMP plan, should be submitted to DNR along
with comments on this entire exchange proposal. Comments must be received by 4:30
P.M., March 26,1992. Descriptions and maps of parcels are found in Section VII and
Attachment - "M" of the exchange report.

Andrew W. Pekovich
Regional Manager, Div. of Land
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Focus On..CAPE FOX LAND EXCHANGE:

A Summary of fhe

The Department of Natural
Resources proposes to exchange the
surface estate of three parcels
(approximately 2,445 acres) of state
uplands in (Ire vicinity of Leask
Lake for a similar estate on five
parcels (approximately 4,366 acres)
of Cape Fox Corporation (CFC)
lands in the White River valley,
and adjacent to Lake Harriet Hunt
and Talbot Lake. All lands arc
10-12 miles north of Ketchikan.

A mineral closing order will be
imposed on the state land to avoid
establishment of additional third
party rights.

The proposed exchange allows a
maximum of 1,500 acres of limber
(42.6 million board feel) to be
logged in the vicinity of Leask
Lake on land traded to CFC. This
land is currently used for dispersed
recreation, and hunting. The CFC
lands to be acquired include
commercial limber land and
previously harvested limber land
suitable for road accessible
recreation, hunting, and fishing.
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A primary objective of the
exchange is to provide greater
opportunities for "roaded" access in
tire Ketchikan area. CFC will
upgrade the existing White River
Road and will construct a spur cff
tire White River Road to access the
Leask Lake area. Both will meet
"public access standards" (25 mph).
litis will add 13.1 miles to the
main road system (a 30% increase)
and will access a variety of areas
with high recreation potential.

The Ketchikan Gateway Borough
and the Ketchikan Assembly
support the exchange.

Seventy-nine percent (79%) of the
critical deer winter range within the
state land proposed for exchange
has been deliberately preserved and
will not be logged. Habitat was
identified by a study commissioned
by CFC.

Although substantial buffers have
been retained along all major
stream courses and cutting has been
designed to protect deer winter
habitat and (ravel corridors, some
impact on deer populations and
interior forest species is expected.
However, the impact is expected to
be offset to some extent by other
exchange benefits, including
acquisition of CFC lands that may

Exchange

ALASKA ®DEPARTMENT «OF ®NATURAL » RESOURCES

to D ate

otherwise be logged. Impact on
deer is more likely to occur during
medium to severe winters.

The exchange appraisal is
extremely complex. Present
projections indicate, after certain
adjustments, that CFC and state
properties will both be valued at
eight million dollars. Timber is the
overriding value. Appraisal
clarifications and adjustments may
result from (he public review
process.

DNR will hold hearings and
workshops in Southeast Alaska
during February and March, and
will keep the record open into
March. Comments will be
considered, and if the decision is
still to proceed, DNR will finalize
the exchange agreement and report
of exchange for submission to tire
legislature, hopefully by the end of
March.

The commissioner's execution of
the exchange is the final
administrative action.

For further information, contact
Andy Ickovich. Divislon of Il.and
Southeast Region Office. 400
Willoughby Avenue, Fourth Floor,
Juneau, AK 99301 (phone
465-3400).

Sfnnh 1992
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SUMMARY
CAPE FOX CORPORATION/STATE OF ALASKA
LAND EXCHANGE

Capa Fox Corporation, CFC, land (five parcels) included
in the exchange consists of the Whit* River Valley, land
adjacent to Harritt Hunt Lake and land adjacent to Talbot
Lake totaling 4,336 acres.

State of Alaska land in the exchange consists of three
parcels in the Leask Lake area totaling 2,443 acres.

The exchange includes only the surface estate as defined
by the Alaska Native Claims Settlement Act.

State land in the exchange includes 42.6 MMbf of
commercial timber on 1,500 acres. Anticipate adjustment
down to approx. 40.5 MMbf.

Land exchange to CFC not within the areas proposed for
timber harvest w ill be open to public use. CFC w ill have
limited use rights in these areas.

CFC w ill upgrade the existing White River road to "public
access standards.”

CFC w ill construct the main road into the Leask Lakes
area to "public access standards."

90% of the anadromous streams in the entire Leask Lake
tract, the largest and most sensitive streams, have been
deliberately buffered and excluded from the exchange.

79% of the critical deer winter range within the State
land proposed for exchange has been deliberately
preserved and w ill not be logged. Habitat was ide ntified
in a study commissioned by CFC and conducted by America
North, Inc. of Anchorage.

The exchange, as proposed, would add 13.1 miles to the
main road system of Ketchikan, a 30% increase. The new
roads would access a variety of areas, both CFC and State
totaling 6,811 acres, with high recreation potential.

The Ketchikan Gateway Borough has supported the exchange
through a planning analysis that resulted in a specific
exchange recommendation and a resolution of support by
the Assembly.

7311081 #04
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The Borough®s planning analysis included a community
survey that found the following:

1. 9 of 10 Borough residents want the road system
expanded, 50% want expansion immediately.

2. 86% of Borough residents support outdoor
recreation development near areas that have
been harvested.

3. Preservation of sport fisheries and wildlife
in outdoor recreation areas rated highest in
value to residents.

The appraisal is extremely complex and the reason for

delay. It is now over two months over deadline. Present
projections appear to indicate th after adjustments for
stumpage not due the university, reduct-ion of 1.9 MMbf

to accommodate recommendations of the CtC's deer study,
and upgrade of both roads to recreation standards, both
CFC and state properties w ill be valued at $8,000,000.
Timber is the overriding value.

DNR's goal was to have this exchange before the
legislature within 10 days of the opening of the session.
Because of the appraisal delays we not anticipate public
hearing's the first week of February with submission the
last week of March.

02/24 14:41 7311081 #05 Of 05



I WALTER J. HICKEL, GOVERNOR

LJl3 U

DEPARTVENT OF { ATIHAL RESOURCES /  spyssmn o

JUNEAU. ALASKA 99801

SOUTHEAST REGIONAL OFFICE PHONE 1907) 465-3400
DIVISION OF LAND AND WATER

February 13, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Dear Representative Grussendorf:

The "summary" referred to in Director Swanson's of February 12,
1992 concerning the proposed Cape Fox exchange was inadvertently
omitted. The summary is hereby attached to this letter. Please
accept my apology for any inconvenience this may have caused.

Sincerely,

Andrew W. Pekovich
Regional Manager, Southeast Region

Attachment: Summary

cc: Al House of Representative Legislators



DEPARTMENT OF NATURAL RESOURCES
SUMMARY OF STATUS OF PROPOSED CAPE FOX CORPORATION (CFC) EXCHANGE
(January 22, 1992)

1. Cape Fox Corporation, CFC, land (five parcels) included
in the exchange consists of the White River Valley, land
adjacent to Harriet Hunt Lake and land adjacent to Talbot
Lake totaling 4,336 acres.

2. State of Alaska land in the exchange consists of three
parcels in the Lea3k Lake area totaling 2,445 acres.

3. The exchange includes only the surface estate as defined
by the Alaska Native Claims Settlement Act.

4. State land in the exchange includes 42.6 MMbf of
commercial timber on 1,500 acres. Anticipate adjustment
down to approx. 40.5 MMbf.

5. Land exchange to CFC not within the areas proposed for
timber harvest w ill be open to public use. CFC w ill have
limited use rights in these areas.

6. CFC w ill upgrade the existing White River road to "public
access standards."”

7. CFC w ill construct the main road into the Leask Lakes
area to "public access standards."”

8. 90% of the anadromous streams in the entire Leask Lake
tract, the largest and most sensitive streams, have been
deliberately buffered and excluded from the exchange.

9. 79% of the critical deer winter range within the State
land proposed for exchange has been deliberately
preserved and w ill not be logged. Habitat was identified

in a study commissioned by CFC and conducted by America
North, Inc. of Anchorage.

10. The exchange, as proposed, would add 13.1 miles to the
main road system of Ketchikan, a 30% increase. The new
roads would access a variety of areas, both CFC and State
totaling 6,811 acres, with high recreation potential.

11. The Ketchikan Gateway Borough has supported the exchange
through a planning analysis that resulted in a specific
exchange recommendation and a resolution of support by
the Assembly.
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Map

The Borough®s planning analysis included a community
survey that found the following:

1. 9 of 10 Borough residents want the road system
expanded, 50% want expansion immediately.

2. 86% of Borough residents support outdoor
recreation development near areas that have
been harvested.

3. Preservation of sport fisheries and wildlife
in outdoor recreation areas rated highest in
value to residents.

The appraisal is extremely complex and the reason for
delay. It is now over two months over deadline. Present
projections appear to indicate that after adjustments for
stumpage not due the university, a reduction of 1.9 MMbf
to accommodate recommendations of the CFC's deer study,
and upgrade of both roads to recreation standards, both
CFC and state properties will be valued at $8,000,000.
Timber is the overriding value.

DNR's goal was to have this exchange before the
legislature within 10 days of the opening of the session.
Because of the appraisal delays we not anticipate public
hearing's the first week of February with submission the
last week of March.

Attached
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l. INTRODUCTION

A. The Public Trust Doctrine In A Nutshell
What is the pvblic trust doctrine? It is one part of our
government's complex system of checks and balances. It is a strong

tradition in American government which enables the judicial branch
to restrain the legislative and executive branches from alienating
certain "common property" public resources comprising the wealth of
the state.

At its simplest level, the public trust doctrine revolves
around the concept that government owes its citizens special duties
of care, or stewardship, regarding certain natural resources which
the state holds in trust for the public. At this most basic level,
the public trust doctrine holds that government must act as a
fiduciary in its management of the resources which constitute the
corpus of the trust. The beneficiaries of the trust are the
citizens of the state—current and future generations.

For purposes of the public trust, state-owned property is
conceptually divided into two, discrete categories: either it is
held by the state as a "proprietor,” or it is held by the state in
its "sovereign capacity." SEE, e.g., Caminiti v Bovle. 732 P. 2d
989 (Washington, 1987).

Resources which the state holds as a proprietor would include,
for example, cars in the motor pool; office furniture; computer
equipment; books, and the like. Resources held by the state as a
proprietor are not subject to the public trust.

In contrast to proprietary resources like those listed above,
"common property" resources like fish, wildlife, waters, minerals,
and land are held by a state in its sovereign capacity and are
subject to the public trust.

The import of the distinction between holding property as a
proprietor versus holding property as a sovereign has been set
forth in one leading case as follows:

The title of both of these (classes of property), for the
greater order, and perhaps, of necessity, is placed in the
hands of the sovereign power, but it is placed there for
different purposes. The citizen cannot enter upon the domain
of the crown and apply it, or any part of it, to his immediate

He cannot go into the king's forests and fall and carry
W\a}/the trees, though it is the public property; it is placed
in the hands of the king for a different purpose; it is the
domain of the crown, a source of revenue; so neither can the
king Intrude upon the common property, thus understood, and
appropriate it to himself, or to the fiscal purposes of the
nation, the enjoyment of it is a natural right which cannot be
inirlnged. or .taken away.«e. Matthews...\V-Bay..Head. Improvement
Assn.. 471 A. 2d 355 (New Jersey, 1984), cert, denied. 469
U.s. 821 (1984), citing Arnold v Hundv. 6 N.J.L. 1 (Sup. Ct.
1821) per Chief Justice Kirkpatrick, (emphasis added in Bay
Head) . cited and relied on in Shlvelv v Bowlbv. 152 U.S. 331,



337 (1894).

The development of the public trust doctrine in the United
States has historically been marked by consistent recognition of
this elemental distinction in the rights and duties of state
governments vis-a-vis public trust resources compared to the rights
and duties of the state when it deals with non-trust resources.

A more modern case has re-phrased that historic formulation of
the public trust doctrine more prosaically, but with greater
brevity:

Traditionally, the (public trust) doctrine has functioned as
a constraint on states' ability to alienate public trust lands
(footnote omitted) and as a lim itation on uses that interfere
with (public) trust purposes, (footnote omitted)

District of Columbia v Air Florida. 750 F. 2d 1077, 1082-1083
(D.C. App., 1984).

The fundamental distinction between lands and resources held
by the state in trust is that the state as trustee acts

...not as proprietors, but in their sovereign capacity as the
representatives and for the benefit of all their people in
common.

Organized Village of Kake v Eoan. 174 F. Supp. 500, 504, (D.C.
Alaska, 1959).

B. A Short History of the Public Trust Doctrine

The historical antecedents of the public trust doctrinelreach
back at least as far as Roman times. In the sixth century A.D.,
the Emperor and jurist Justinian wrote that by "the law of nature,

1 For the student who seeks extensive historic treatment of
the Public Trust Doctrine, a variety of fascinating academic
surveys of the public trust doctrine are available: e.g., Sax,
"The Public Trust Doctrine in Natural Resource Lav: Effective
Judicial Intervention," 68 Mich. L. Rev. 471 (1970); Sax,
"Liberating the Public Trust Doctrine from its Historical
Shackles,” 14 U.C.D.L.Rev. 185 (1980); Johnson, "Public Trust
Protection for Stream Flows and Lake Levels,"” 14 U.C.D.L.
Rev. 233 (1980); Wilkinson, "The Public Trust Doctrine in
Public Land Lav," 14 U.C.D. L. Rev. 269 (1980); Bean, The
Evolution of National W ildlife Law, p. 37 (1983); Note: "The
Public Trust in Tidal Areas: A Sometimes Submerged
Traditional Doctrine,” 69 Yale L. J. 762 (1970); "The Public
Trust and the Waters of the American West: Yesterday, Today
and Tomorrov," Levis and Clark, Northwestern School of Lav
(1988).



the air, running water, the sea, and consequently the shores of the
sea” were '‘common to mankind.” Justinian, Institutes 2.1.1 (T.
Sandars trans. 1st Am. ed. 1876.); SEE ALSO: 2 Blackstone,
commentaries 403 (1803).

This indefeasible public interest in certain natural resources
remains the heart of the Public Trust Doctrine as we prepare to
enter the twenty-first century A.D.

In American jurisprudence, courts that have faced public trust
issues have looked primarily to English law, including the Magna
Carta, to explain the scope and impact of the public trust
doctrine. SEE, e.g., Martin v Waddell"s Lessee. 41 U.S. (16 Pet.)
367, 410 (1842); Geer v Connecticut. 161 U.S. 519 (1896).2

Federal law in the United States has a long and continuing
history of public trust jurisprudence. Nonetheless, the Public
Trust Doctrine iIn America has been primarily a creature of state
common law.5 District of Columbia v Air Florida. 750 F. 2d 1077,

1082 (D.C. App., 1984). SEE, e.g., State v Lonavear Holding Co..
29 N.W. 2d 657 (Minnesota, 1947); Citv of Madison v State. 83 N.W.
2d 674 (Wisconsin, 1957); Metlakatla Indian Community. Annette
Island, . Reserve V-EqfiD, 362 P. 2d 901, 905 (Alaska, 1961); aff"d.
369 U.S. 45 (1962); Herscher v State. 568 P. 2d 996, 1003,1005
(Alaska, 1977); Owslchek v State. 763 P. 2d 488, 492-496 (Alaska,
1988); CWC Fisheries. Inc. v Bunker. 755 P. 2d 1115 (Alaska,
1988); McDowell v State. 785 P. 2d 1, 12, 16, 18 (Alaska, 1989);

Gilbert v State. 803 P. 2d 391, 398-399 (Alaska, 1990)/

Spanish law, and subsequently Mexican law, recognized the
Public Trust Doctrine. SEE: Citv of Los Angeles v Venice Peninsula
Properties 644 P. 2d 792 (California, 1982). Some commentators
have suggested that public trust rights guaranteed by the Treaty of
Guadalupe Hidalgo serve as an independent basis for the Public
Trust Doctrine in California. SEE: Stevens, '"The Public Trust:
A Sovereign®s Ancient Prerogative Becomes the People®s
Environmental Right,” (1980) 14 U.C. Davis L. Rev. 195, 197;
Dyer, ™"California Beach Access: The Mexican Law and the Public
Trust,” (972) 2 Ecology L. Q. 571.

5 There 1is no universal and uniform law on the subject;
(the public trust doctrine)...each State applies the doctrine to
the lands under the tide waters within its borders according to its
own views of justice and policy. ... Great caution, therefore, is
necessary in applying the precedents in one State to cases arising
in another. Shlvelv v Bowlbv. 152 U.S. 1, 26 (1894).

* For a review of most Alaska Statutes governing
administration of natural resources iIn Alaska, SEE: "Natural
Resources and the Public Trust Doctrine,” Alaska Bar Association,
1986. This symposium antedates and therefore does not discuss the
key Alaska cases of CWC Fisheries v Bunker. 755 P. 2d 1115 (Alaska,
1988), and Owsichek v State. 763 P. 2d 488 (Alaska, 1988). Also,

3



C. History of the Public Trust Doctrins in Alaska
1. The Alaska State Constitution

In Alaska, the evolution of the public trust doctrine is not
so historically elaborate as it iIs iIn many other states. Because
of Alaska"s relatively recent admission to the Union, it iIs not
possible to adequately describe the purview of the doctrine in
Alaska without some reference to jurisprudence from sister
jurisdictions. Nonetheless, Alaskan public trust law is already
surprisingly well-developed.

Even before Statehood, Alaska recognized the force of the
public trust doctrine. This is easily understood in the context of
a Territory as rich in resources as Alaska facing the imminent
prospect of Statehood and the attendant responsibilities of
managing Immense natural resource wealth.

To protect the patrimony of Alaska against iIntemperate
disposal, Alaskans adopted a State Constitution with exceptional
provisions regarding natural resources. (SEE: Alaska Constitution,
Article VIII.) Among those constitutional provisions, one finds
the ontogenesis of the public trust doctrine in Alaska law.

The Alaska Constitution— adopted by the Constitutional
Convention on February 5, 1956 and ratified by the people of Alaska
on April 24, 1956- is the primary source of the public trust
doctrine in Alaska.5

The framers of the Alaska Constitution were conversant with
and understood the nature of and obligations of the public trust
doctrine. SEE: The Alaska Constitutional Convention Proceedings,
Vol. 6, pp- 75-103.

Although the Framers of the Alaska Constitution did not elect

to explicitly incorporate the public trust doctrine into Alaska"s
organic law,6 the Framers intended the 'common®use"™ clause of
Article VIII, §8 3, to implicitly adopt the public trust doctrine.7

the 1986 ABA symposium omitted discussion of Alaska®s public trust
umbrella statute: AS 38.05.502.

The Alaska Constitution did not become operative until
Statehood ves formally proclaimed on January 3, 1959.

6 The Alaska Constitution, Article VIII, $6, as originally
proposed, would have placed all state lands "in trust.” SEE:
Committee Proposal No. 8, $7, 6 Alaska Constitutional Convention,
p- 78, and commentary.

7 Often what is implied is as much a part of the Alaska
Constitution as what is expressed. SEE: Wade v Nolan. 414 P. 2d
689 (Alaska, 1966).



T ""common use' clause provides:

Wherever occurring In the natural state, fish, wildlife, and
waters are reserved to the people for common use.

Alaska Constitution, Article VIII, 53.

Since Statehood, a host of decisions by the Alaska Supreme
Court have recognized the force of the public trust doctrine in
Alaska and have consistently expanded the scope of tho public
trust. SEE: e.g., Metlakatla Indian Community. Annette Island
Reserve v Egan. 362 p. 2d 901, 905 (Alaska, 1961); sULId, 369 u.s.
45 (1962); Heracher v State. 568 P. 2d 996, 1003,1305 (Alaska,
1977); owslchek v State. 763 P. 2d 488, 492-496 (Alaska, 1988);
CWC .Elahorlgs..i— Ins. ..v.fluxer, 755 p. 2d 1115, 1117-1121 (Alaska,
1988); McDowell v State. 785 P. 2d 1, 16-18 (Alaska, 1989); Gilbert
v State. 803 P. 2d 391, 398-399 (Alaska, 1990).

Various decisions of the Alaska Supreme Court have established
beyond debate that the public trust doctrine is implicit in the
"common use'" clause.

We begin by examining the constitutional history to determine
the framers®™ intent in enacting the common use clause. This
was a unique provision, not modeled on any other state
constitution. Its purpose was anti-monopoly. This purpose
was achieved byconstitutionalizlng common law principles

imposing upon the state a public trust duty with regard to the
management of fish, wildlife, and waters, (footnote omitted)

Owsichek v State. 763 P. 2d 488, 493 (Alaska, 1988), citing 4
Proceedings of the Alaska Constitutional Convention 2492 (Jan. 18,
1956) .

...title (to fish and wildlife) is reserved to the people, or
the state on behalf of the people, (emphasis added)

Owslchek v State. 763 P. 2d 488, 493 (Alaska, 1988), citing 4
Alaska Constitutional Convention Papers, Tolder 210.

...the power or control lodged in the state ...is to be
exercised like all other powers of government as a trust for
the benefit of the people, and not as a prerogative for the
advantage of the government as distinct from the people, or
for the benefit of private individuals as distinguished from

the public good.

Qvslchsk v State. 763 P. 2d 488, 494 (Alaska, 1988), citing
G8tr V Carntctlcut* 1«1 U.S. 519, 529 (1896)(enphasis added by the
court in Ovaichak).

In light of this historical review (e.g., Geer v Connecticut.

5



161 U.s. 319, 3.9 (1896), and Illlnola_Cantral Railroad cn. v

Illinois, 146 U." 387 (1892) ), va concluda that tha common
uaa clauaa waa intandad to engraft in our conocitution cartain
truat principles guarantaalng accaas to tha fiah, wildlife,

ant. vatar raaourcaa of tha atata.

Quar V-StatO, 763 P. 2d 488, 496 (Alaska, 1988).
Thua, common law principlaa incorporated in the common wuse
clauaa impoaa upon tha atata a truat duty to managa tha fiah,
w ildlife, and water raaourcaa of tha atata for the benefit of
all tha people, (footnote omitted)

PMSItfhfX.y JStatl. 763 P. 2d 488, 495 (Alaska, 1988).

To recapitulate, tha Alaaka Supreme Court haa recognized tha
conatitutional atatura of tha public truat doctrine in Alaaka and
its Integral role In Alaskan lav in the preaervation of our natural
resources since tha earliest days of Statehood. M stlakatla Indian
Cass litYy . Annaut .lslantiL-RasarYt v Egan, 362 p. 2d 901, 905
(Alaska, 1961); a ff'd. 369 U.S. 45 (1962).

2. Tha Public Truat Doctrine in the Alaaka Statutes:

Tha 1983 "Sageb.-uah RebellionZ¥* Initiative, |5
The public truat doctrine has bean enshrined in tha Alaska
Constitution and it has bean repeatedly recognized by the Alaska
Supreme Court. Porhaps in recognition of its atatua as the
cynoaure of Alaskan reaource law, tha public trust doctrine in
Alaska has also been explicitly recognized by our State's

electorate.

Through the constitutional procesa of the Initiative (Alaska
Const., Art. XX, If 1-4), the voters of Alaska in 1913 proposed and
adopted an Initiativel containing an expreaa statutory statement
of the public trust doctrine;

..¢ail laml in Uutt nata and all alnarala not previously
appropriated A It Ukt tIfilU ilyY t BrfiMJfty-BIJUM J tflg Il of the
state and U t alLalLa holds tills to tha Jland and aintrali in

trust lor tha strait al tha n an*

9 The public truat doctrine was certainly not the focus of
the 1s83 Initiative. Host of the public debate regarding the
Initiative dsalt with tension between the respective rd*es of the
federal government and the State of Alaska In land management, In
keeping with the general tenor of the ‘Sagebrush Rebellion."



AS 38.05.502 (1983 Initiative Proposal No. 5, §1). (emphasis
added)9

This extraordinary Initiative —reiterating the most
fundamental tenet of law regarding management of the main source of
Alaska's current and future wealth--has not yet been the basis for
a reported decision by the Alaska Supreme Court.

Legislative history for this Initiative is not helpful,
either. Lacking judicial gloss as well as a reliable indication of
the animus behind the trust portion of the Sagebrush Initiative,
one must rely on other tools of statutory interpretation to
explicate AS 38.05.502. Interpretation of AS 38.05.502 w ill call

for judicial recourse to the rule of law that is most advisable in
light of reason and public policy.

As a matter of statutory interpretation, courts should not
assume that AS 38.05.502 1is a mere redundancy. AS 38.05.502 must
be seen as expanding the purview of the public trust doctrine
beyond that which is contained in our State Constitution and

strengthening the affirm ative obligations of stewardship imposed
upon the state qua trustee.

AS 38.05.502 enlarges the scope, and thereby also enlarges the
purposes of the public trust in Alaska, by clearly applying the

public trust doctrine to minerals and all publicly-owned land,
regardless of the land's relationship to the ebb and flow of the
tides. It remains for Alaska's judicial branch of government to
recognize and Interpret those additional purposes adumbrated in
AS 38.05.502. SEC, e.g., national Audubon Society v. Superior
Court of Alpine Countv. 658 P. 2d 709, 719 (C alifornia, 1983) (In
flank). citing Harks v whitnev. 491P. 2d 374 (C alifornia, 1971) (Xu
Bank) .

The wusual rule applied by the Alaska Supreme Court is to
construe Initiatives broadly. Thomas v Bailey. 595 P. 2d 1, 3
(Alaska, 1979); CJL&Y-fli. falrb&nki y_falrfeanKi -ConvinUfln-and
Visitors Bureau. P. 2d (Alaska,1991), Supreme Court

Opinion Ho. 3760, October 11, 1991.

It does not seem overly adventurous to hazard the supposition
that e broad judicial construction of AS 38.05.502 would result in
the conclusion that the statutory component of Alaska's public

trust doctrine protects all State-owned lend in Alaska, Including
the fish, wildlife, timber, end water resources found on the land,
and all state-owned minerals not appropriated prior to adoption of
the 1983 Initiative.

Although ambiguity ie usually in the eyes of the beholder, it
may be useful to make a few guesses how the Alaska Supreme Court
wouM view AS 38.05.502. When a statute is unambiguous,
legislative history is not generally used to determine the meaning
Of the statute. TVA v M ill. 437 U.S. 153, 184, n. 29 (1978); State

The public trust provision of the Initiative was

renumbered by the Aevisor of Statutes as AS 38.03.502.



v clev of Hairingf 627 P. 2d 1047, 1049 fn. 6 (Alaska, 1981).
The language of AS 38.05.502 appears unambiguous as to

fact that one purpose of this Initiative was to unequivocally state
that a ll state-owned land in Alaska and a ll unappropriated

minerals0, are held in trust for the people of the state.

There is at least a latent ambiguity in AS 38.05.502 insofar

as the meaning intended to be given to the term "land" as it
used in the Initiative. That ambiguity disappears, however, when
AS 38.05.502 is construed in conjunction with Alaska's pre-existing
statutory definition of "land" or "state land." AS 38.05.965 (19).
The term "land" has been given an extremely broad definition

in Alaska:

"state land" or "land" means all land, including shore, tide

and submerged land, or resources belonging to or acquired
the state;

AS 38.05.965 (19) (emphasis added). SEE ALSO: A.G. Op. 1166-136-

85, February 21, 1985, pp. 6-7.

The 1983 Initiative's application of the public trust doctrine

to all "land" therefore should be interpreted to mean that
public trust doctrine extends beyond tidewater and includes state -
owned uplands And resources found thereon, such as fish, wildlife
timber, and water. AS 38.05.965 (19).
Although the precise contours of the public trust doctrine
its e lf are not subject to "bright line" delineation, there s
ambiguity at the bedrock level: the public trust in Alaska
meant to apply to a il State land and all unappropriated minerals.ll
10 Under Alaska lav, the mineral estate is the dominant
estate and carries with it the right to make such wuse of the
turface estate as is reasonably necessary to remove the minerals.
ITforXflQ.Cgrp- Y Meganan> __ p. 2d ___ (Alaska, 1991) supreme Court
Opinion Ho. 3771, November 15, 1991, S lip Opinion at p. 13.
Nonetheless, the rights of the mineral estate are to be
exercised with due regard for the rights of the owner of the
servient estate. Morken Coro, v KcGahan. _ P. 2d _ (Alaska,
1991) Supreme Court Opinion No. 3771, November 15, 1991, Slip

Opinion at p. 14. SEE ALSO: 70 ALR 3rd 383 (1976).

Where mineral extraction would be wholly incompatible with
public trust uses of the land, a strong argument could be made that
the mineral extraction is forbidden.

Under Alaska law, gravel is not a mineral. Norkan Corp.

v HcGahan. P. 2d _ (Alaska, 1991) Supreme Court Opinion No.
37 1, November 15, 1991, S lip Opinion at p. 13.

Cravel is the essence of the surface estate, and its

extraction can render land unsuited for public recreation or
w ildlife or fisheries habitat.
Courts are virtually wunanimous in holding that gravel, is not



Thus, iIn 1interpreting and applying AS 38.05.502, tne only
interpretive tasks arguably presented for a court to determine are
the extent of the State®s fiduciary obligations under the public
trust and the extent of the resources included within the ambit of
the term "land.™?2

The fact that the public trust doctrine iIn Alaska emanates
from our State Constitution and has also been embraced by the
electorate as a whole, through the Initiative process, means that
courts should sedulously protect the values embodied in the trust.
It also means that courts should broadly construe the purposes of
the public trust, since a narrow construction would risk the loss,
through alienation of the 1lus privatum, of the inherently public
resources that constitute the corpus of the trust.

The Alaska Legislature has plenary authority over state-owned
resources, including lands conveyed to the state under the terms of
the express, statutory, university trust, ch. 181, 38 State. 1214,
and 45 Stat. 1091. The authority of the Legislature is not so
great, however, as to enable it to ignore or violate its legal
responsibilities as fiduciary for the public trust.

To summarize, the public trust doctrine in Alaska, including

government®s Tfiduciary role iIn management of trust resources,

one of the hallowed principles of Alaskan law. This tradition has

been vigorously and repeatedly wupheld in Alaska by

Constitutional Framers, by the Alaska Supreme Court, and by the

a "mineral”™ iIn the legal sense of that word. e.g. Anchorage Sand
& Gravel Co. v Schubert. 114 F. Supp. 436, 437-438 (. Alaska,

1953); Miller Land k Mineral Co.-V-State Highway 757 p. 2d
1001, 1003-1004 (Wyoming, 1988); and cases cited in Norken Corp. v
McGahan. __ P. 2d (Alaska, 1991) Supreme Court Opinion No.

3771, November 15, 1991, at fn 4.

r "state lands” or "lands”™ means all lands, including
shore, tide, and submerged lands, or resources belonging to or
acquired by the state. AS 38.05.365 (16), cited in Moore v State.
553 P. 2d 8, 25 (Alaska, 1976) (emphasis added by the court),
renumbered as AS 38.05.960 (19).

Assuming that tha word "resources™ .s not a mere redundancy,
the conclusion seams reasonable that land-tied resources, such as
timber, come within the ambit of the definition of "lands."

Title 39 of tha Alaska Statutes contains an additional
definition of "state lands™ that reinforces the very broad sweep of
the tera. as 38.50.170 defines 'state land" as: "including shore,
tide, and submerged land or unsevered resources belonging to or
acquired by the state excluding interests in land severed or
constructively severed from the land..."

Thus, a court should logically give an expansive definition to
the tera "land” as used In AS 38.05.502, so that it includes, inter
alia, state-owned uplands, fish and wildlife habitat, waters,
recreation, scientific, educational, scenic, and aesthetic values.



electorate at large.

The fact that the public trust doctrine in Alaska emanates
from our State Constitution, and has been reiterated by the
electorate through the Initiative process, means that courts should
sedulously protect the values embodied in Alaska®"s public trust.

The public trust also imposes an affirmative duty on the
executive branc.i of state government. state agencies must
thoroughly consider the public trust ramifications of their
actions, especially where disposal of state land, forest resources,
water, or unappropriated minerals are concerned.

Any disposal of trust resources must be strictly pursuant to
the obligatory nature of the trust. Illinois Central R. Co. v
State 146 U.S. 387 (1892)? Geer v Connecticut. 161
U.S. 519 (1896).

State agencies must communicate the potential impacts of
actions that may harm those resources to the entire Alaskan public
in a clear and intelligible manner. State agencies should also
observe standards of prudent self-restraint where disposal or
exchange of state resources are at issue in order to assure
protection of public trust resources.

10



[ THE PURPOSES AND SCOPE OF THE PUBLIC TRUST
A. The Purposes of the Public Trust in the United States

As defined in the various courts of the United States, the
objectives of the public trust have evolved in concert with
changing public perceptions of the values and uses of the trust
resources that are managed by State government.

In the context of state-owned lands, the public trust doctrine
has most frequently been applied in the context of tidelands.
SEE, e.g.. Martin v Waddell®s Lessee. 41 U.S. (16 Pet.) 367 (1842);
Shively V Bowlfey ., 152 U.S. 1 (1894) ; CWC Fisheries. 1Inc. v
Bunker. 755 P. 2d 1115 (Alaska, 1988).

During the nineteenth century, the purposes of the tidelands
trust were traditionally defined in terms of navigation, commerce,
and access for commercial Tisheries.

Yet the public trust doctrine has never been so constricted.

The public trust doctrine was never the exclusive creature of
littoral states, and the purposes of the public trust have never
been limited to the triad of commerce, navigation, and fishing.b

As society and its needs have evolved, the scope and purposes
of the public trust doctrine have also evolved and expanded. This
evolution should be expected to continue.

There 1i1s a growing public recognition that one of the most
important public uses of the tidelands— a use encompassed
within the tidelands trust- is the preservation of those lands
in their natural state, so that they may serve as ecological
units for scientific study, as open space, and as environments
which provide food and habitat for birds and marine life, and
which favorably affect the scenery and climate of the area.

National .Audubon_Society v. Superior Court of Alpine Countv. 658 P.
2d 709, 719 (California, 1983) fTin Bank), citing Marks v Whltnev.
491 P. 2d 374 (California, 1971) fin Bank!.

What has been the result of this doctrinal evolution?

Caveat; The list set outbelow does not purport to be
complete. The Public Trust Doctrine almost certainly has been held
to protect additional resources and uses tlereof; this writer does
not pretend to have exhausted all avenues of research. Also, the
doctrine 1s likely to be expanded as the years go by and public
habits and needs change. Nonetheless, this listing should provide
the reader with an appreciation ofthe current status of the way iIn
which the purposes of the publictrust doctrine are expressed In
different states.

3 As discussed infra, the public trust doctrine in Alaska

does not lose its force at the mean high tide line; the scope of
the public trust in Alaska stretches beyond the capacious mud flats
of Bristol Bay or Cook Inlet.

11



With those caveats in mind, the purposes of the public trust
doctrine iIn the United States have been held to include at least:

— protection of navigational and commercial fishing rights
over tidelands, e.g., Martin v Waddell"s Leasea, 41 U.S. (16
Pet.) 367, 410 (1842);

— recreational fishing, boating, swimming, water skiing, and
other related purposes, e.g., Wllbour V Gallagher. 462 P. 2d
232 (Washington, 1969) cert, denied. 400 U.S. 878 (1970);

— protection of the public®s right to hunt, e.g., Opinion of
the Justices. 424 N_.E. 2d 1092 (Massachusetts, 1981); Delmarva
Power ft Light Co. or Maryland...y. Eb.erhard> 230 a. 2d 644
(Maryland, 1967); Bsll V Town.Ot Hells, 557 A 2d 168 (Maine,
1989); HartroriL.v_gUfflantPn, 146 A. 2d 851 (New Hampshire,
1958); Swan Island Club v White. 114 F. Supp. 95 (E.D.N.C.,
1953), aff"d sub nom. Swan Island Club v Yarborough. 209 F. 2d
698 (4th Cir., 1954);

— protection of Tfish and wildlife habitat, e.g., Kootenai
Environmental alliance v Panhandle Yacht Club. 671 P. 2d 1085
(ldaho, 1983); People of the Town of Smlthtown v Poveromo. 336
N.Y.S. 2d 764 (New York, 1972); Just v Marinette Countv. 201
N.W. 2d 761 (Wisconsin, 1972); SEE ALSO: 52(c), ch. 82, S.L.A.
1985, Temporary and Special Acts and Resolves;

— recreational access to the ocean, e.g., Countv of Hawaii v
Sotomura. 517 P. 2d 57 (Hawaii, 1973);

— sunbathing, swimming, other shore activities, and access to
and use of shorelands and upland dry sand beaches, e.g.,
(Matthews v Bav Head Improvement Assn.. 471 A. 2d 355, 365
(New Jersey, 1984), cert, denied. 469 U.S. 821 (1984),;

— enjoyment of scenic beauty, Citv of Madison v State. 83 NW
2d 674, 678 (Wise. 1957); Qbrecht v National Gypsum Co.. 105
NW 2d. 143, 149, 151 (Michigan, 1960);

— conservation of fishery resources, e.g., Metlakatla Indian
Community. Annette Island Reserve v Egan. 362 P. 2d 901, 915
(Alaska, 1961); aff~"d. 369 U.S. 45 (1962), Owslchek v State.
763 P. 2d 488, 492-496 (Alaska, 1988), Gilbert v State. 803 P.
2d 391, 398-399 (Alaska, 1990), and McDowell v State. 785 P.
2d 1, 12, 16, 18 (Alaska, 1989); Nathanson v State. 554 P. 2d
456, 458 fn. 9, (Alaska, 1976);

— conservation of wildlife resources, e.g., Herscher v State.
568 P. 2d 996, 1005 (Alaska, 1977); Owslchek v State. "-63 P.
2d 488, 492-496 (Alaska, 1988), McDowell v State. 785 P. 2d 1,
12, 16, 18 (Alaska, 1989) Gilbert v State. 803 P. 2d 391, 398-
399 (Alaska, 1990), and Arnold v Mundv. 6 N.J.L. 1, 86 (2d e.d
1875) cited in Matthews v Bav Head Improvement Assn.. 471 A.
2d 355, 361 (New Jersey, 1S84), cert, denied. 469 U.S. 821
(1984), ;

— waters and minerals, e.g, Herscher v State. 568 P. 2d 996,
1003 (Alaska, 1977); and

— existing and future recreational uses Ch. 82, 51(c), SLA
1985 (Alaska Statutes, Temporary arid Special Acts and

12



Resolves) .u
B. Alaska Law and the Public Trust
1. The Purposes of the Public Trust in Alaska

Like most common law doctrines, the public trust doctrine

Alaska is flexible.’5 As certain natural resources have become
progressively more scarce, the purposes for which the public trust
has been judicially invoked in Alaska have expanded. *For exanple,

in 1985, the Alaska Legislature recognized the necessity
endowing the public trust doctrine with sufficient fle xibility

accommodate future uses in the context of recreational aspects of
the public trust. SEE: <ch. 82, 8I(c), SLA 1985 (Alaska Statutes,

Temporary and Special Acts and Resolves 1985).

The purposes of the public trust doctrine in Alaska have never

been definitively established. The wisdom of not doing so
m anifest.16

In Matthews, supra, the New Jersey Supreme Court found a
public trust right of access to all municipally-owned beaches above
and below the high tide line. The Court therein wrote: "Beaches are
a unigue resource and are irreplaceable.” Matthews at 364.

The remaining unlogged, old growth rain forests of Southeast
Alaska are no less unique a resource than the sandy beaches of New
Jersey. Given the fact that once an Alaskan old-growth forest is
logged, it may take roughly 300-500 years to regenerate old growth
conditions, they too, are well-nigh "irreplaceable"” subsistence and
recreational resources.

5 The Alaska Constitution, which 1is the source of the
public trust doctrine in Alaska, has previously been described as
a document that is adaptable to changing circumstances. SEE:

Waarwlck v State. 548 P. 2d 384 (Alaska, 1976). Alaska's Court
would be likely to agree with this statement:

Archaic judicial responses are not an answer to a modern
social problem. Rather, we perceive the public trust doctrine
not to be "fixed or static,” but one to "be molded and
extended to meet changing conditions and needs of the public
it was created to benefit."

.BtY Head-Improvement .Assn. > 471 a. 2d 355, 365 (New
Jersey, 1984).

16 Although it is unwise to attempt to create a single
statement of the purposes of the public trust doctrine, the need to
exercise wise stewardship over Alaska's natural resource patrimony
commands, at a minimum, that attention be paid to the public trust
purposes enunciated by the California Supreme Court, sitting en
kang, in National Audubon Society v. Superior Court of Alpine
Countv. 658 P. 2d at 719.

13



The precise contours of the public trust doctrine in Alaska
may never be permanently svt. It is to be expected that Alaskan
courts w ill continue to recognize that new uses of public trust
resources deserve the legal guaranty of the public trust.

It has been shown, suor”, that the "common use” clause of the
Alaska Constitution, Article V III, 83, is the source of the public
trust doctrine in Alaska. Yet, since the trust is only im plicit in
the "common use” clause, how can the purposes of the public trust
under Alaska law be discerned?

In interpreting Article VIIl (the Natural Resources Article)
of the Alaska Constitution, the Alaska Supreme Court has recognized
the value of the three volume series of Constitutional Studies
prepared by the Public Administration Service on behalf of the
Alaska Statehood Committee for the Alaska Constitutional Convention
(cited as "A Report to the People of Alaska from the Alaska
Constitutional Convention"). State v Lewis. 559 P. 2d 630, 637-638
(Alaska, 1977). Naturally, it is useful to refer to this document
to discern the purposes of the public trust doctrine as it exists
at the State constitutional level in Alaska.

Referring to the importance of "A Report to the People of
Alaska from the Alaska Constitutional Convention" as a judicial
tool for elucidating provisions of the Alaska Constitution (and
Article V IIl in particular), the Alaska Supreme Court wrote:

We can envision no more cogent expression of the intent of the
drafters and of those voting for ratification of the
C onstitution.

State v Lewis. 559 P. 2d 630, 638 (Alaska, 1977).

Let us then refer to Volume |, 8111, of "A Report to the
People of Alaska from the Alaska Constitutional Convention,” for
the portion titled "The State and its Patrimony" to aid in
clarifying the <constitutional dimension of the public trust
doctrine in Alaska.

The portion of the Report cited below has particular poighancy
when it is read in the context of the State of Alaska's recurring
proposals to dispose of old growth forest lands of special value to
fish and w ild life with the intention that the lands be developed at
the expense of wildlife whose abundance depends on the forest.17

Ib* following words were directed at private individuals

who own formats, but they are just as appropriately applied to the
State of Alaska as trustee of the public's forest wealth.

It is a scurvy trick of Fortune when she gives large wealth to
a man with no feeling for trees.

Rev. Hudson Stuck, (Archdeacon of the Yukon and the man who made

first ascent of Denali) Ten Thousand Miles with a Poo Sled,
154. Wolfe Publishing Co., Prescott, Arizona (1988), originally

14



On a constitutional level, the Public Trust Doctrine in Alaska
was intended by the Framers to function as a safeguard against
inappropriate sales or disposals of public resources.’8 in a
subsection of "A Report to the People of Alaska from the Alaska
Constitutional Convention,” entitled "The Psychology of the
Citizen..and-Resourcea Exploitation and Fraud.” it was written:

At no point is the need for thoughtful judgment more necessary
than in establishing the basic policy for the management and
disposal of the tremendous resources which have been given him
(the Alaskan citizen) as his patrimony, (emphasis added)

In the first flush of statehood, the average Alaskan w ill
react, and very justifiably so, against the wunnecessary
restrictions which have bound him for so many years. He will
not take kindly to the substitution of state red tape for
federal red tape, nor should he. But the Alaskan w ill, as he
thinks over his situation, be aware that any state control
over resources which his judgment tells him is necessary is
his control, ordained by him through the political process and
subject to control and <change through the same media,
(emphasis in original)

Psychologically, the emphasis in the first days of
statehood, so far as land and resources policy is concerned,
w ill be in the direction of disposing of the patrimony as
rapidly as possible, to get it into private hands so that
immediate, and long-delayed, development may commence at once.
Yet precipitate action could easily result in a situation
which the people would have cause to regret in a few years.

This w ill be the critical point in Alaskan development,
not alone for resources policy but for the entire future of
the State of Alaska. The stakes are huge, and they will
attract persons and corporations interested in them. Some of
the ventures w ill be legitimate, some speculative, and some
insidious. If the drive is for slam-bang disposal, without
discrimination in the choice of terms of sale or lease, the
interests of all the people of Alaska w ill suffer, (emphasis
in original) If disposition of the land and its resources is
made at ridiculously low prices, the parable of Jacob, Esau,
and the bowl of pottage w ill be repeated; Alaska's patrimony
will have been dissipated for the small-benefit of
exploitation, or the non-benefit of fraud.

Lord Acton in a rather indelicate but expressive and o ft-
quoted statement pointed out that "Where the body is, there
w ill the vultures be gathered.” The expression is aptly
applied, in part, to the Alaskan resources picture.
Fortunately, an alert and enlightened citizenry can serve as

published in 1914.

18 SEE GENERALLY: Owsichek V State. 763 P. 2d 488 (Alaska,
1988).
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a counterbalance; fortunately, too, not all developmental

intereet* operate solely on tho exploitational level,

but

sincerely seek to benefit permanently the society of which
they are a part as well as to take the profits which are a

basic and recognized part of the American system.

No constitutional provisions can be devised which w ill
present a perfect and complete barrier to the determined
commission of land and resources fraud or to "giving away" the

resources of the people to interests for the purpose of
exploitation rather than orderly development. But provisions
can be devised which w ill make it easier for the public
officials of the state to carry their burdens. If there are
constitutional provisians to which they can point when some
lobby urges them to take action which they know full well is
not to the wultimate benefit of the people, the strain of

m aintaining moral as well as strictly legal honesty is less.

"A Report to the People of Maska from the Alaska Constitutional

Convention," Volume I, 8111., "The State and its Patrimony,"
pp. 54-56, (1955).

"The State and its Patrimony," supra, was an important part
of the context out of which the "common use" clause, and Alaska's

public trust doctrine, arose.

The foregoing quotation demonstrates that Alaska's Public
Trust Doctrine was intended to function as a safeguard against ill-
advised sales or disposals of public resources. It also im plicitly
recognizes the need for close judicial scrutiny of attempted
alienation of public resources in order to protect long-term public

interests.19

Courts should look with considerable skepticism on any state
conduct calculated to transfer public resources to private hands.

Illin ois Central R. Co. v State of Illinois. 146 U.S. 387, 452
(1892).
The constitutional history of the Article V IIl "common use"
clause is by no means the only source to which one can turn to
19 Considering timber sales such as Icy Cape, or DNR's plan

to trade old growth forest at Leask Lakes for the stumps at White
River (ADL # 12555), one might well argue that, psychologically,
Alaska is still in the risky, pro-disposal, stage which the above
writers refarred to as "the first flush of statehood." |Id.

The duties of the public trust require a court to exercise a
high level of scrutiny over the actions of the cestui que trust.
MetlaKatla JBBfttia CamunitY.-Annette ialand-ReierYatlon, 362 p. 2d
901 (Alaska, 1961).

The proposed Leask Lakes exchange (ADL 112555) demands close
judicial scrutiny to prevent permanent loss of important public
resources, see: Kootenai Environmental Alliance-Y-Panhandle Xflfint
Club. Inc.. 671 P. 2d 1085, 1091 (ldaho, 1983), cited with approval
in CWC Fisheries. 755 P. 2d 1115, 1118 (Alaska, 1988).
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discern the broad contours of the public trust doctrine in Alaska.
Much useful case law and judicial gloss also exist.

In explication of the "common use" clause of Article VII, 8§83,
the Alaska Supreme Court has favored a broad interpretation oi the
scope of protection afforded by the public trust doctrine in
Alaska:

...the common use clause was intended to guarantee broad
public access to natural resources (not merely w ildlife, which
was at issue in Owsichek) .

Owsichek v State. 763 P. 2d 488, 493, see also pp. 494-496 (Alaska,
1988) (emphasis added); Herscher v State. 568 P. 2d 996, 1003
(Alaska 1977); McDowell v State. 785 P. 2d 1, 6 (Alaska, 1989).2
The pivotal importance of guaranteeing the right of public
access to natural resources, and navigable or public waters in
particular, was recognized by the Alaska Legislature in 1985:

Ownership of land bordering navigable or public waters does
not grant an exclusive right to the use of the water and any
rights of title to the land below the ordinary high water mark
are subject to the rights of the people of the State to use
and have access to the water for recreational purposes or any
other public purpose for which the water is used or capable of
being used consistent with the public interest.

§2(c), «ch. 82, S.L.A. 1985, Temporary and Special Acts and
Resolves.

One key purpose of the public trust doctrine in Alaska, then,
is to serve as a safeguard against inappropriate sales, exchanges,
or other disposals of public lands, natural resources, or other
public trust resources. In particular, permanent impairment of
public access to natural resources is forbidden by the public

0] ...the article VIII provisions were designed to ensure to
the public the broadest possible access to
w ild life ...."the common use clause impose[s] upon the

state a trust duty to manage the fish, wildlife, and
water resources of the state for the benefit of all the
people." (citation omitted) [A] minimum requirement of
this duty is a prohibition against any...special
privileges, (citation omitted)

McDowell v State. 785 P. 2d 1, 6 (Alaska, 1989) (emphasis in
original).

The public trust's prohibition against "special privileges" is

especially important in Alaska at this point in history due to the
ongoing allocation battles between subsistence users, commercial
users, recreational users, and non-consumptive users.
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trust. 2l
As trustee, the State stands in a fiduciary relationship

all Alaskans—including future generations. As a fiduciary, the
State must zealously protect the corpus of the trust from needless
attrition . As a fiduciary, the State must also ensure that the
options for future generations to use and manage trust resources

are not unnecessarily diminished. SEE: seacc v state. 665 P.

544, 557 (Alaska, 1983) (Rabinowitz, dissenting, discussing the

sustained yield concept).

What is a fiduciary relationship? The general law of trusts

answers that question.

Out of such a relation, the law raises the rule that neither
party may exert influence or pressure upon the other, take
selfish advantage of his trust, or deal with the subject-
m atter of the trust in such a way as to benefit himself or
prejudice the other except in the exercise of the utmost good
faith and with the full knowledge and consent of that other,
business shrewdness, hard bargaining, and astuteness to take
advantage of the forgetfulness or negligence of another being

totally prohibited as between persons standing in such
relation to each other.

Black's Law Dictionary. (1968) p. 754.

Impairment of the corpus of the trust would be a violation of

the most fundamental of the State's fiduciary duties.

Any disposal of state-owned natural resources must be closely
scrutinized by courts to ensure that short-term, "small-benefit"
resource exploitation is not the net result of the disposal.2

2 "...a state has constitutional power to insist that its
natural advantages shall remain unimpaired..." Obrecht v National
Gypsum Co.. 105 Nw 2d 143, 150 (Michigan, 1960).

In Owsichek v State. 763 P. 2d 488, 494 (Alaska, 1988),
the Alaska Supreme Court, in dictum, approved leases and exclusive
concessions on state land as not violating the public trust. The
Court's dictum was premised on the principle that leases and
concessions were of finite duration and were subject to com petitive
bidding. In contrast to Owsichek. exchanges of state land, e.g.,
Leask Lakes, bear neither of those indicia. Thus, the entire state
land exchange program may be unconstitutional.

Final determination whether the alienation or impairment
of a public trust resource violates the public trust

doctrine w ill be made by the judiciary. ...this court
w ill take a "hard look"” at the action to determine if it
complies with the public trust doctrine and it w ill not

act merely as a rubber stamp for agency or legislative
action. In making such a determination, the court w ill



"A Report to the People of Alaska from the Alaska Constitutional
Convention,” Volume I, §111., "The State and its Patrimony," pp.
54-56, (1955); SEE  ALSO; M atter of Stone Creek Channel
Improvements. 424 N.W. 2d 894, 902-903 (North Dakota, 1988).
Whenever the state alienates resources subject to the public
trust, the net result must not he a significant diminution of the

public's patrimony. Otherwise, the public trust is violated; i.e.,
the State fails to fu Ifill its fiduciary duties as trustee.

This is not to imply that every violation of the public trust
w ill be judicially enjoined; traditional equitable principles w ill

always be applied to weigh the advisability of judicial
invalidation of the legislative or executive act at issue.
Constitutional provisions, including the public trust, are given a
reasonable and practical interpretation in accordance with common
sense. Kochutin v State. 739 P. 2d 170, 171 (Alaska, 1987).

Although the public trust doctrine in Alaska has strong
constitutional underpinnings, it is undeniable that there is a
potential for tension within the State Constitution between the
public trust provisions and other provisions of Article V III.

In particular, there is a potential for tension between the
public trust provisions for minerals of AS 38.05.502 and Article
VI, 8§ 11 and 12.

It is true that the different provisions of Article VIII
should be interpreted in a manner that makes the sections
consistent with one another. SEE: Abrams v State. 534 P. 2d 91,
95 (Alaska, 1975). Nonetheless, other sections of Article V III
might be viewed as having the potential to conflict with the public
trust obligations of the "common use" clause of Article V lil, § 3.

SECTION 8. The legislature may provide for the leasing of,
and the issuance of permits for exploration of, any part of
the public domain or interest therein, subject to reasonable
concurrent uses. Leases and permits shall provide, among
other conditions, for payment by the party at fault for damage
or injury arising from noncompliance with terms governing

examine, among other things, such factors as the degree
of effect of the project on public trust uses...; the
impact of the individual project on the public trust
resource; the impact of the individual project when
examined cumulatively with existing impediments to full
use of the public trust resource...; the impact of the
project on the public trust resource when that resource
is examined in light of the primary purpose for which the
resource is suited, i.e., commerce, tavigation, fishing,
or recreation; and the degree to which broad public uses
are set aside in favor of more limited or private ones.
Kootenai Environmental Alliance y Panhandlo.Xasht Clufr,
Inc.. 671 P. 2d 1085, 1091 (ldaho, 1983), cited in £WE
Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1118 (Alaska,
1988).



concurrent use, and for forfeiture in the event of breach of
conditions.

SECTION 9. Subject to the provisions of this section, the
legislature may provide for the sale or grant of state lands,

or interests therein, and establish sales procedures. All
sales or grants shall contain such reservations to the State
of all resources as may be required by Congress or the state

and shall provide for access to these resources. Reservation
of access shall not unnecessarily impair the owners' use,
prevent the control of trespass, or preclude compensation for
damages.

SECTION 10. No disposals or leases of state lands, or
interests therein, shall be made without prior public notice
and other safeguards of the public interest as may be
prescribed by law.

SECTION 11. Discovery and appropriation shall be the basis
for establishing a right ir. those minerals reserved to the
State which, upon the date of ratification of this
constitution by the people of Alaska, were subject to location
under the federal mining laws. Prior discovery, location, and
filin g, as prescribed by law, shall establish a prior right to
permits, leases, and transferable licenses for their
extraction. Continuation of these rights shall depend upon
the performance of annual labor, or the payment of fees,
rents, or royalties, or upon other requirements as may be
prescribed by law. Surface use of land by a mineral claimant
shall be limited to those necessary for the extraction or
basic processing of the mineral deposits, or for both.
Discovery and appropriation shall initiate a right, subject to
further requirements of law, to patent of mineral lands if
authorized by the State and net prohibited by Congress. The
provisions of this section sh&”l apply to all other minerals
reserved to the State which by law are declared subject to
appropriation.

SECTION 12. The legislature shall provide for the issuance,

types and terms of leases for coal, oil, gas, oil shale,
sodium, phosphate, potash, sulfur, pumice, and other minerals
as may be prescribed by law. Leases and permits giving the
exclusive right of exploration for these minerals for specific
periods and areas, subject to reasonable concurrent
exploration as to different classes of minerals, may be
authorized by law. Like leases and permits giving the

exclusive right of prospecting by geophysical, geochemical,
and sim ilar methods for all minerals may also be authorized by
law.

SECTION 13. A Il surface and subsurface waters reserved to the
people for common use, except mineral and medicinal waters,

20



are subject to appropriation. Priority of appropriation shall
give prior right. Except for public water supply, an
appropriation of water shall be limited to stated purposes and
subject to preferences among beneficial uses, concurrent or
otherwise, asprescribed by law, ana to the general
reservation of fish and wild life .

The Framers of Alaska's Constitution clearly foresaw that
state-owned land could legitim ately be conveyed out of the public
domain by lease, sale, or grant. Alaska Const., Art. vm , 8§ 8,
9. Al Alaskans must admit that development of State resources was
high on the list of reasons for Statehood. Yet, at the same time,
the Framers provided that conveyances by lease must be "subject to
reasonable concurrent uses." Alaska Const.,, Art. VIII, § 8.

The framers of our state constitution were united in the view
that the lands and other natural resources of this abundant
state are among its most prized assets. Although favoring
productive use of these resources, the framers believed that
development should proceed only when it benefitted the people
of the state and only in compliance with applicable
constitutional and statutory processes.

Moore v State. 553 P. 2d 8, 30 (Alaska, 1976).

Pursuant to Article V IIlI, 8 8, the State of Alaska should make
no disposal of public land into private hands that w ill result in
preventing public use of those lands for purposes of navigation,
fishing, and hunting, but should retain easements for those public
uses. It is unclear to what extent the Framers intended public
trust uses to be subsumed within this provision, but there is
certainly no inherent conflict between the power to ’'».ase and the
duty to safeguard trust resources.

The Framers also clearly authorized the Legislature to sell or

grant State land. Alaska Const., Art. VIII, 8 9. Yet that power
is limited. A Il conveyances by sale or grant "shall contain such
reservations to the State of all resources as may be required by
Congress or the State and shall provide for access to these
resources.” Id. On its surface, this provision appears to

complement the public trust doctrine rather than to diminish it.

Procedural protections against rash disposals or leases of
State lands and interests in land appear in Alaska's Constitution,
Art. VIII, § 10. Prior public notice must be given, and the
legislature is expressly authorized to require "other safeguards of
the public int* est."” Id.

The purpo. of 8 10's mandate is "to safeguard the public's
interest in the Aposition of state natural resources.” Moore v
State. 553 P. 2d 25 (Alaska, 1976).

The constitutional history of § 10 does not explicitly tie it
to the "common use" clause of jj 3. The only explicit purpose of
the public notice provisions was to ensure that the new State would
receive top dollar for its land, timber, mineral, water, and other
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resources iif they were sold. SEE: pp. 2469-2470, ErflceeUinaji of
tht MIT UL _ConitUutlonal fifIBMHUFIO=

The constitutional requirement of prior public notice could
easily complement tha goala of tha public truwt by interpreting
§ 10 to protact tha public's banaflcial intaraat in atata lands and
raaourcaa.

In ordar to coaply with Ita public truat raaponaibllitlaa,

Articla VIz, f 10 public notlcaa for land disposals or exchanges
should do aora than haa yat baan artlculatad by tha Legislature.
To coaply with tha stata'a fiduciary raaponaibllitlaa, public

notlcaa undar A rticla VIizil, f 10 ahould axaalna, aaong othar
thinga, auch factora aa tha daqraa of affact of tha project on
public truat wuaaa; tha lapact of tha Individual project on tha
public truat resource; tha lapact of tha individual project whan
axaainad cuaulativaly with existing lapadlaanta to full uaa of tha
public truat raaourca; tha lapact of tha projact on tha public
truat raaourca whan that raaourco la axaainad in light of tha
primary purposa for which tha raaourca ia aultad, e.g., coaaarco,
navigation, fiahariaa, vildlifa, or racraatloni and tha daqgqraa to
which broad public uaaa ara aat aaida in favor of aora lialtad or
privata onaa. SEE: Kootenai Environaantal Alllanca v Panhandla
yacht Club. Inc.. 671 P. 2d 1085, 1091 (ldaho, 1983), cltad in cvece
Fisheries. Inc. v Bunker. 755 P. 2d 1115, Ililt (Alaaka, 1988).

Kaaningful public participation in tha land axchanga procasa
is thwartad whara citlzana lack kay factual Information. Alaska
Survival v Stata. 723 P. 2d 12S1, 1291 (Alaaka, 1999). Tha
Stata'a failuro to provida tha intonation outllnad in th a
precading paragraph could rla a to th a laval of aarlouanaaa
inplicating a Conatltutlonal violation of Art. VIII, [10.

water rights in Alaska's Constitution ara shapad around tha
western states' cosaon principle of prior appropriation. Alaska
Const., Art. V III, |] 13. Yat privata appropriation of water is
expressly subordinated to "the general reservation of fish and
w ild life ." Id . There seams to be no reasonable debate as to
whether this provision was intended to augment tha power of the
public trust doctrine or diminish its it reinforces the public
trust doctrine.

In conclusion, it seams fair to say that although there is a
potential tor conflict between tha public trust reeponslbilities
iaposed by tha "common wuse" <clausa of A rticle Vi, | 3, and
several of tha subsequent provisions of Article V III, it is also
possible to interpret th a different clauses of Article Vilil

synergistlcally and harmonize those various sections so that they
coaplemant one another.



2. Tha scopa of tha Public Trust In Alaskat W hst
Rasourcas and Usas Ara Protactad By tho Public

Trust?

Tbhs public trust was conflnsd to tldslsnds and tldavatars

tbs original tblrtaan statas during tha asrly days of our Rapublic.

Today* It Is wall aattlad In tba Unltad Statas ganarally that "tha
public trust I's not Ilalta d by tha raach of tha tldas, but
ancosptssas all navigabla lakas and strsaas." National Audubon

Soclatv v, fluoarlor Court of Alolna Countv. 636 P. 2d 709, 719-720

(California, 191)) (In flank) (citations oalttad).

In Alaska, tha scopa of tha rasourcas covarad by tha uabralla

of tha public trust doctrina Is far broadar than In aost othar
stataa. Tha Public Trust Doctrlna in Alaska la not Ilaltad

tldalands and aubaargad lands. As baflts Its prarogstlyat), Alaska
has broadly dafinsd Its truat rasourcas to Includa all atata land
and all unappropriatad alnarals. SEEs 191) X nitlatlva, 93,

codlIflaJ at AS 3t.03.302.

Parhaps tha Alaskan slactorata's daclslon to axtand tha
protaction of tha public truat doctrilna In Alaska to all atata land
Is duo to tha fact that Alaska is radically diffarant froo aost
othar statas in tha Union in tha axtsnt of tha natural raaourca

waalth that la hald by our stata as sovaralgn.

In any avant, in Alaska tho rasourcas protactad by tha public

trust Includa, at a alnlnua:

a) vildilfa and fish (faraa naturas), plus tha habitat that
supports thosa rasourcas. and navigablo and non-navigabla
vatsrs, vharavar occurring In tha natural stata (Alaska

Constitution, Art. VIIX, |3f Matlakatla Indian C omnitv

Annatta Island Saaagua u tain. 3*2 P. 2d 901, 913

(Alaska. 1961)> aff'd. 369 U.S. 49 (1962)1 Qvilchak
Stata. 763 P. 2d 416. 492-496 (Alaska, 196B), G llbart
ilats. 603 P. 2d 391, 396-399 (Alaska, 1990)1

b) A ll atata-ovnad I»nd--including tldalands and uplands--
and a |l alnarals not praviously spproprlatai (AS
36.09.902i CHC tiH ItiilL Xflft* v W UMt ~99 P. 2d 1119,
1119 (Alaska, 1966)1 SEE ALSO: Xnfontal A. C. Opinion,

" Tha rights of tha public in trust rasourcas is a guastlon
of proparty lav, and it is tha ganaral principla that "tha lav of

rasl proparty is...laft to tha individual statas to davalop and
adainiatar." Oavias Varahouaa Co” v fiovlaa. 321 U.S. 144. 199
(1944) -

Thus, stata courts "hava tha authority to dafina tha lislts of
tha ianda hald In public trust and to racognlia such privata rights
In such lends ss they aaa fit." sm iiiaa satroiaua v a t-t— in>i

464 U.S. 469, 479 (1966).
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April 25, 1985, Ho. 566-230-83, p. 7.a* It la critical

to racognita that tha public truat doctrilna in Alaaka
not Ilaltad to tldalands or subaargad lands.

c) racraatlonal uvuaaa of navigabla or public vataro or
othar public purpose for which tha water la wuiad or

cacalie ol tair.a wuied conalatant with tha public truat,

eeg ., wildlife habitat, fiahary habitat, aclantlfic
aducatlonal valua, acanlc baauty, ate. ch. 82, 11 (c),
1985 (Alaaka Statutas, Temporary and Spacial Acts and
Raaolvas 1983).

This liat of raaourcaa protactad by tha Alaakan public truat
is Qfifc an exclusive compilation of all tha raaourcaa or usas
thoaa raaourcaa that cose undar tha aagia of tha public truat.
all likelihood, tha umbralla of tha public truat doctrina in Alaaka
extends bayond tha foragoing Ilist of raaourcaa. Tha rasourcas
citad above ara at laaat tha bara alnlaua <corpus of tha

BUJaULcua in Alaaka.

Tha Alaaka Suprasa Court say find protactlon for additional
raaourcaa through judicial interpretation of tha Alaaka

Constitution or statutas.
Cass law froa othar jurisdictions is rapists with holdings

stats suprasa courts that hava axtendad tha scope of the public
tru st doctrlna to Includa protaction for specific activitiaa

necessary and proper to tha use and enjoysent of truat rasourcas

that hava yat to be considarad by tha Alaaka Supraaa Court.

aany instancaa, thoaa stata supraaa courts hava found public truat
protactlon for raaourcaa and uaaa, VvIx. sunbathing, dry sand beach
usa and accasa. e.g.. District of cMu«Ma v xir norMa. 750 F.

2d 1077, 1083 (D.C. App., 1984).

Use Alaska Supraaa court, rsfarring to tha Alaaka
Constitution, Articla V IIl, t 10, has noted aeveral tisaa tha high
value which tha frasers of tha Alaska Constitution placed on tha
state's land reaourcee. e.g., A itiii survival v stats. 723 p. 2d
1281, 1289 (Alaska, 1966); Y. LaxtacHt, 561 P.

2d 1112, 1114 (Alaska, 1976) 1 Hoora v Stata. 533 P. 2d 6, 30-32
(Alaaka, 1976) 1 HcCarrav v DMA. 926 P. 2d 1353, 1337 (Alaaka,

1974)1 Alvtlkl ill S B YBBOBatth, 426 P. 2d 1006, 101l (Alaaka,
1967).



3. The outies of th* Stat* a* Truata* For th* Us* and

O«n*fit of th* Public

a. C*n*ral Principlas of th* Lav of Trusts Dafine

th* State's Obligations as Trust**

Courts havo historically *x*rcis*d jgquitabl* jurisdiction ov*r
trusts. Claws v Janleson. 182 U.S. 461, 479 (1901). W ithin this

historic context, courts w ill decree th * scop* and extant

equitable rights and dutios appurtenant to the Public Trust
Doctrin*. Courts say also define the nature of ths state's
fiduciary duti*s, and aay create any r«n*dy that furthers the cause

of justice.

As with other aspects of the Public Trust Doctrine, each
stats, including Alaska, is free to develop its own unique body of

lav regarding the obligations of the state as trustee.
Alaska's Suprasa Court has yet to articulate the standard

care owed by the State as a trustee in th* context of the public
trust doctrine. Various fundasental questions have not yet been
decided in Alaska, such as whether and how th* State's fiduciary
duties as trustee overseeing public resources differ fros those of

an ordinary trustee who oversees private resources.**

The extent to w hich this public trust duty,

constltutionaliaed by the coaaon use clause, H alts a state's
discretion in aanaging its resources is not clearly defined.

Owsichek v State. 763 P. 2d 488, 495 (Alaska, 1988).

Decisions froa other jurisdictions are helpful in defining the
obligations of th* state as trustee of th* public trust in Alaska.
Also helpful is th* iaaens* body of coaaon lav on the traditional,
equitable role of th* judicial branch for supervision of
fiduciary's perforaance of his trust duties.

fllocua v Borough of Belaar. 569 A .2d 312 (Sup. ct., New
Jersey, 1989), considered a aunicipality's delegated duties

trustee over its beach area, and held that in the absence of
trust docuaant which specifies the duties of a trustee, "

a SEE: Phillips PnrQlIUfl VvV ttllIIIIfIBI# «84 U.S. 469
(1988) .

o* The lav of private trusts has been applied to funds
derived froa lands held by the State in trust for schools, and
university lands. SEE: aUtl-vV-UnlYtEIlItY fIl AIflIAfl. 624 P. 2d
807, 813, fn. 6 (Alaska. 1981).

Th* Alaska Supra** Court has also applied the general lav of
private trusts to aental health trust lands in Alaska. SEE: State

v Weiss. 706 P. 2d 681, 683, and cases cited in fn. 3 (Alaska,
1985).
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trustee ia andovad with tha aama dutiaa and obligationa aa an
ordinary trustee." H*., at 317.

Although tha Alaaka Suprasa Court haa not yat confrontad tha
praciaa problaa of dafining tha lim its of atata diacration in
nanagaaant of public truat raaourcaa, it aaama probabla that tha
cosson law traditiona of aquity would provida tha framework
Alaaka'a Court would ba aoat likaly to adopt.

In all aituationa and undar all circuaatancaa, whathar naw or

old, tha principlaa of aquity w ill point tha way to justice ...

Whara a naw condition exists, and tha lagal rasadiaa afforaad

ara inadaquata or nona ara affordad at all, tha navar failing

capacity of aquity to adapt itaalf to all aituationa w ill ba
found aqual to tha caaa, axtanding old principles, if
naceasary,...for that purpoaa.
Story, | StQry_l.a_£quitv Jurisprudence. 54 (14th ad. 1918), cited in
ASEA v APEA. P. 2d (Alaska, 1991), Alaaka Suprasa Court

Opinion Ho. 3779, S lip Opinion at p. 8.

For lack of a batter benchsark, it is useful to refer to the
"black latter" law of trusts to clarify tha dutiaa of tha Stata of
Alaaka as trustee of public truat resources.

Briefly sussarizad, a trustee owes tha following duties to tha
beneficiaries of tha trust:

1. A duty of loyalty, i.e., noself-dealing;

2. A duty not to delegate;

3. aduty to furnish inform ation;

4. aduty to taka control and keep control of property;
5. aduty to preserve the trust property;

6. a duty to deal im partially with beneficiaries;

7. a duty to enforce tha claims of beneficiaries;

8. a duty to make trust property productive.

Each of these duties ia discussed separately below.

LOYALTY: "Tha trustee is undar a duty to tha beneficiary to
administer tha trust solely in tha interest of tha beneficiary."
Restatement. Second. Trusts. 5 170 (1).

Tha duty of Iloyalty, sometimes expressed as a prohibition
against self-daaling, can ba stated affirm atively: a trustee has
a duty to act for tho benefit of tha beneficiaries of thatrust.

For example, if a Stata exercises its authority astrustee for

tho particular benefit of tha Stata itse lf by selling public trust
lands prim arily to increase tax revenues, or for tha benefit of an
individual or a small group of individuals; or by exchanging land
or timbar principally to benefit a privata corporation, tha State's
action would violate tha trustee's fiduciary duty of loyalty.

HON-DELECATIOH: A fundamental duty owed by the trustee to the
beneficiaries of the trust is the duty not to delegate to others
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tha job of administering the trust. SEE GENERALLY Scott, Tha Law

of Trusts. (Fourth Ed., 1987) S 171. This duty is not absolute,
however; certain, lim ited duties may properly be delegated by a
trustee. IsL., and S 171.1.

Under general principles of constitutional and administrative
law, a Jlegislature may not delegate its functions to an agency
without establishing reasonably clear standards for tho agency to
follow . Nor may a legislature delegate powers it does not possess,
or delegate certain "non-delegable™ powers intended by the
Constitution to be exercised only by the Legislature itseIf. SEE

GENERALLY: Tribs, American Constitutional Law. 55-17 (1978).
W hile the Legislature may properly delegate administration of

the public trust to executive branch agencies, it must do so with
cleir guidelines. Where the guidelines are insufficiently clear,
or contravene the mandates of the public trust doctrine, a court of
equity could intervene to clarify the trustee's obligations

pursuant to the public trust.

PRODUCTIVITY: "The trustee is under a duty to the beneficiary
to use reasonable care and s kill to make the trust property
productive." Restatement, Second, Trusts, 55176, 181.

This responsibility competes to some extent with the trustee's
duty of preservation (infra). These duties are not mutually
exclusive, however, and do not diminish the trustee's obligations
of resource conservation under the public trust doctrine. (SEE,

for example, AS 38.04.005-.015)

PRESERVATION: "The trustee is under a duty to the beneficiary
to use reasonable care and s kill to preserve the trust property.”
Restatement, Second, Trusts 5176; SEE ALSO: Scott, The Law of
Trusts. (Fourth Ed., 1987) s 176; and State v Weiss. 706 P. 2d
681, 683 (Alaska, 1985). Where loss to the estate is the result of
the trustee's failure to use proper care or s kill, or is due to the
trustee's negligence, the trustee is liable to the beneficiaries
for the loss.

This black letter duty is similar to the public trust's
mandate of "equitable and wise" managoment of public trust

resources.

INFORMATION: "The trustee is under a duty to the beneficiary
to keep and render clear and accurate accounts with respect to the
administration of the trust.” Restatement. Second, Trusts. 55 172,
176, 181.

The law of trusts imposes wupon a trustee a duty to supply
complete and accurate inform ation regarding tha administration of
the trust to the beneficiaries upon request and at reasonable
times. 3 Scott on Trusts. 5 173.

The State's duty as trustee to provide inform ation to the
public is an area where substantial activity may reasonably be
expected in the future. Although Alaska case law on fiduciary
duties is s till sparse and undeveloped, a good idea of what the

Alaska Supreme Court might say can be gained from recent statements
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by courts in Orsgon and Washington:

...ths trustee's fiduciary duty includes the responsibility to
inform the beneficiaries fully of all facts which would aid
them in protecting their interests. (Citations omitted) I f
the beneficiaries are (to be) able to hold the trustee to
proper standards of care and honesty and procure the benefits

to which they are entitled, they must know of what the trust
property consists and how it is being mtmaged. (citation
om itted)

Allard v Pacific National Bank. 663 P. 2d 104, 110-111 (Washington,
1983) (En Banc). SEE ALSO: Bogert, Trusts & Trustees. 8§ 961 (2d
ed., 1962).

One interpretation of this duty is that the State of Alaska is
under a duty to provide the Alaskan public with regular reports

assessing the extent, current status, and future of public trust
resources. This may mean that an extensive inform ation-gathering
responsibility exists whereby the State would compile benchmark
data wupon which future public reports could be made. Pending
completion of that information, most disposals and exchanges of

public trust resources should probably be held in abeyance.
The wisdom of delaying alienation of Alaska's public trust

resources until full information can be disclosed to the public and
digested by them is simple: how can we be sure we are getting full
value for our resources if we are unaware of what they are worth?

A trustee has the duty to determine, usually through
appraisal, the fair market value of trust assets before any sale or
other transfer of those trust assets. Hatcher v U.S. National Bank
of Oregon. 643 P. 2d 359, 364-366.

To prevent impairment of the corpus of the trust, it is
essential that no alienation of trust resources be permitted in the
absence of a full and complete public disclosure of the full value
of the trust resources involved. Allard v Pacific National Bank.
663 P. 2d 104, 110-111 (Washington, 1983) (En Banc); Bogert,
Trusts 4 Trustees/ 5 961 (2d ed., 1962); Hatcher v U.S. National
Bank of Oregon. 643 P. 2d 359, 364-366.

For example, in Alaska, there is generally a paucity of
inform ation that would constitute a fair and complete appraisal or
inventory of all the public assets involved in a land sale or
timber sale. Yet it seems clear under basic principles c¢cf trust
law, that the State should not be able to alienate public trust
resources unless and until it has made prior disclosure of the true
value of those resources to the public, as beneficiaries of the
public trust. Id.

Following these fiduciary duties and legal principles, the

State of Alaska, through the Department of Natural Resources and
Department of Fish and Game, should be making periodic reports to
the Alaskan public regarding the value and extent of public trust
resources. Also, before any sale or exchange of state land occurs,
the State must work sedulously to ensure that it knows and
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discloses the full extent and value ofa Il of the resources
involved in a land sale, land exchange,timber sale, or other
transfer of public trust resources. Facets such as cumulative
impacts of land disposals should not be ignored in this process.

If the Alaskan public is to be able to enforce its rights as
beneficiary of the publictrust, there must be a regular flow of
inform ation to the public from the State as trustee in order to
enable the public to satisfy itself that administration of the
trust's resources is proper.

It is in the State's best interests, under sound principles of
tru st administration, to gather and disseminate inform ation
regarding the value of public trust resources held by the State for
the use and benefit of the people.

Fraud can be established by silence or non-disclosure when a
fiduciary relationship exists between the parties....The
fiduciary has a duty to fully disclose information which might
affect the other persons's rights and influence his action.

Carter v Hoblit. 755 P. 2d 1084, 1086 (Alaska, 1988).

The duty of a fiduciary embraces the obligation to render a
full and fair disclosure to the beneficiary of all facts which
m aterially affect his rights and interests.

Greater Area Inc. v Brookman. 657 P. 2d 828, 830 (Alaska, 1982).

IMPARTIALITY: When there are two or more beneficiaries of a
trust, the trustee is under a duty to deal impartially with them."
Restatement. Second. Trusts. 5 183.

This duty speaks for itself. The State clearly cannot prefer
the interests of one segment of its population over those of
another segment. The State's fiduciary duties require it at all
times to act in favor of the interests of the State as a whole, not
for the discrete advantage of one geographic region, ethnic group,
or other faction.

This includes the fiduciary duty to avoid actions whose
primary motivation is to benefit state government.

The power lodged in the state...is to be exercised...as a
trust for the benefit of the people and not as a prerogative

for the advantage of the government as distinguished from the
public good."

gger.y Connecticut, i6i u.s. 519, 529 (1896).
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b. common Law obligations of the State of Alaska
as Trustee

The essence of judicial enforcement of the Public Trust
Doctrine 1is to guarantee that state government Tfulfills its
fiduciary duties to current and future generations of Alaskans.

The Fiduciary duties of trustees have been defined over
centuries of experience by courts of equity. They provide
safeguards that protect against dissipation of the natural resource
wealth Alaskans are privileged to enjoy. The State"s Tfiduciary
duties as a trustee define the legal standard of wise stewardship
over Alaska®"s common property resources.

What the law has labeled the "fiduciary duties” of trustees
IS, 1In many respects, nothing more than an attempt to codify some
basic rules of common sense.

The Alaska Supreme Court has not yet given detailed attention
to the State"s common law obligations as trustee in the context of
the Public Trust. Nonetheless, the Court has given some general
guidance to the State®s obligations as trustee.

The paramount duty of the State is to "equitably and wisely"
regulate the harvest of Alaska®"s wildlife and fisheries resources.
Metlakatla.Indian Community. Annette Island Reserve v Egan. 362 P.
2d 901, 915 (Alaska, 1961). An inescapable corollary of this
mandate is the state"s obligation to maintain the habitat it
controls and on which the vitality and abundance of many public
trust resources depend. The importance of habitat protection is,
unfortunately, too often underrated.Z

The State 1is obligated to "equitably and wisely”™ manage
Alaska®s wildlife and fisheries resources at all times, not merely
during the public"s limited harvest opportunities. In other words,
the state as manager of the public lands on which wildlife and
fisheries resources are found is under a public trust obligation to
"equitably and wisely” manage its wildlife and fish at all times,
under all circumstances, and for the benefit of "fcll the people of
the state.” Metlakatla. supra.

Although the Alaska Supreme Court has not yet directly
addressed the issue, it seems reasonable to anticipate that the
Court would apply the standard of "equitable and wise"™ management
beyond the sphere of fish and wildlife to include all of the other

/g When game begins to get scarce, people generally think
end act in tha order of (1) preservation of breeding
stock by means of game laws restricting the harvest; (@
artificial stocking; and (3) habitat improvement, which
Is sometimes unfortunate, since the third item is often
more i1mportant than the first two. If suitable habitat
is lacking, ...protection or stocking is useless.

E. Odum, H. Odum, Fundamentals of Ecology, p- 433 (2d Ed., 1959).
SEE ALSO; Hathiesen, Wildlife in America. Penguin Books (1977) p.
205.
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resources within the protection of the public trust doctrine in
Alaska. In other words, whenever the State deals with Tfish,
wildlife, timber, State land (regardless of whether or not the
lands are washed by the tides), waters that occur in the natural
state, or unappropriated minerals, the State owes public trust
fiduciary duties of equitable and wise management.

What is meant by equitable and wise management? Although the
Alaska Supreme Court®s choice of terminology was probably
deliberately general, and not susceptible of precise definition,
some fundamental management principles can reasonably be imputed to
the State as truatee under those broad standards. My research
disclosed no specific guidance more useful than the following
statements:

...-Fish and game resources are permitted to be harvested, but
at the same time must be conserved to avoid depletion and
extinction.

Herscher v State. 568 P. 2d 996, 1005 (Alaska, 1977).

Temporary inconveniences must be subordinated to a policy
dedicated to preventing exploitation or annthilation of one of
the greatest natural food resources known to mankind, to
equitable regulation of seasonal harvests for the greatest
benefit to the greatest number, while conserving and
rebuilding for posterity.

Metlakatla Indian Community. Annette Island Reservation. 362 P. 2d
901, 932 (Alaska, 1961).

The Alaska Supreme Court has ruled that the State does not
have the right to manage natural resources as if It were a private,
individual owner, seeking to maximize the income It can derive as
quickly as possible, e.g., Metlakatla Indian Community. Annette
Island Reserve v Egan. 362 P. 2d 901, 915 (Alaska, 196%?- SEE
also: organised Village < KaKe v Egan, 174 f. supp. 500, 529,
(D.C. Alaska, 1959).

The State of Alaska is required to manage its public, natural
resource wealth not as an owner, but as a trustee. Metlakatla
Indian Community. Annette Island Reserve v Egan. 362 P. 2d 901, 915
(Alaska, 1961); aff~d. 369 U.S. 45 (1962); Herscher v State. 568
P. 2d 996, 1003, 1005 (Alaska, 1977); Owsichek v State. 763 P. 2d
488, 492-496 (Alaska, 1988); CWC Fisheries. Inc. v Bunker. 755 P.
2d 1115 (Alaska, 1988); McDowell v State. 785 P. 2d 1, 12, 16, 18
(Alaska, 1989); Gilbert v State. 803 P. 2d 391, 398-399 (Alaska,
1990).

The state as trustee must manage its resources for the benefit
of the beneficiary of the trust: All the people of the State of
Alaska.

Alaskans will not want, and above all else do not need, a
resources policy which will prevent orderly development of the
great treasures which will be theirs. But they will want, and
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denan£L. .effectivo safeguards against the exploitation of thqg
heritage bv persons and corporations whose only aim is to akiI®
thl graw and get out, leaving nothing that 1is permanent tQ
tha nay, state except..perhaps, a few scars In the earth which
can never be healed...

E.L. Bartlett"s Address to the delegates of the Alaska
Constitutional Convention, Fairbanks, 1955.

The power to manage public trust resources lies with the
state, as sovereign, but:

...t Is to be exercised like all other powers of government
as a trust for the benefit of the people, and not...for the
BRWBfIt,_Of private_ndi-Viduals.. a3 _dlstincruished from the

119-0.90

Owsichek v State. 763 P. 2d 488, 494 (Alaska, 1988), citing Geer v
Connecticut. 161 U.S. 519, 529 (1896) (emphasis in original).

Among the state"s conservation and management duties as
trustee must be the obligation to prevent impairment of options for

future generations of Alaskars. This derives from the State"s
fiduciary duty to prevent impairment of the corpus of the public
trust.

Although 1t arose in the context of discussion of the
sustained yield requirement of Article VIIl, 5 4, rather than the
common use clause of Art. VIII, 8§ 3, the duty to prevent erosion of
the quality of Alaska®s public trust resources was well-expressed
by Alaska Supreme Court Chief Justice Jay Rabinowitz:

Quality as well as quantity of available resources must be
considered in determining whether sustained yield requirements
have been met. The framers and legislature must have intended
that the level of timber available to future generations.. .be
undiminished.

D In a case nullifying a grant of a license to construct a
hydroelectric power p”~ant on the Snake River, the United States
Supreme Court ruled as follows:

The test 1is whether the project will be 1in the public
interest. And that determination can be made only after an
exploration of all issues relevant to the "public interest,”
including further power demand and supply, alternative sources
of power, the public interest iIn preserving reaches of wild
rivers and wilderness areas, the preservation of anadromous
fish for commercial and recreational purposes, and the
protection of wildlife.
Udall v Federal Power Commission. 387 U.S. 428, 450 (1967).
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SEACC v State. 665 P. 2d 544, 557 (Alaska, 1983) (Rabinowitz,
dissenting).

Governor Jay Hammond, the foremost conservationist among a ll
Alaska's Governors, aptly stated the importance of considering the
needs of future generations of Alaskans regarding public trust
resources:

...W hile a particular species of...wildlife may have little
relative value now, the future may find it suddenly in great
demand. If the land is incapable of producing it to the
demand level, an important land management option is lost, to

the detriment of the public welfare.

Governor Jay S. Hammond's transmittal le tter, April 8, 1978,
accompanying SS SB 59, cited in SEACC v State. 665 P. 2d 544, 556-
557, fn. 6 (Alaska, 1983) (Rabinowitz, dissenting).

It would be a violation of the public trust if any one of the
public uses of public trust property would be destroyed or greatly
impaired as a result of State action. SEE: Citv of Madison v
State. 83 NW 2d 674, 678 (Wise. 1957), (regarding potential
permanent impairment of Lake Monona).

c. Who Are the Beneficiaries of the Public Trust in
Alaska?

The beneficiaries of Alaska's public trust doctrine are all

the people of the State of Alaska, including future generations.
First and foremost, the state has a fiduciary obligation to manage
public trust resources for the benefit of "all the people of the
state" of Alaska. Metlakatla Indian Community. Annette Island

Reserve v Egan. 362 P. 2d 901, 915 (Alaska, 1961).

...the pub[l]ic trust doctrine dictates that...(public trust
resources) must be open to all on equal terms and without
preference and that any contrary state or municipal action s
impermissible, (emphasis supplied in original)

.in order to exercise rights guaranteed by the public trust
doctrine, the public must have access...

Si0OCUB vy Borough PC gglniflr, 569 A. 2d 312, 316 (sup. Ct., New
Jersey, 1989).

The class of people who are properly seen as comprising the
beneficiaries of the public trust in Alaska includes all Alaska
citizens, as well as future generations of Alaskans. SEACC v
State. 665 P. 2d 544, 557 (Alaska, 1983) (Rabinowitz, dissenting);
SEE ALSO: Shivelv v Bowlbv. 152 U.S. 331, 337 (1894), referred to
as the "seminal case in American public trust jurisprudence" in
P hillips Petroleum v M ississippi, 484 U.S. 469, 473 (1988).
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The public trust doctrine maintains that government holds
untaken w ildlife in trust for public use, and that government
owes a fiduciary duty to manage such resources for the common
good of the public as beneficiary.

McDowell v State. 785 P. 2d 1, 16, fn 9, and 18 (Rabinowitz
dissenting) (Alaska, 1989); SEE ALSO: Gilbert v State. 803 P. 2d
391, 398 (Alaska, 1990) (citations omitted).

In summary, the State must manage all public trust resources
for the benefit of the entire State, without disregarding the needs
of future generations of Alaskans.

d. Exchange or Disposal of State Land and the
Continuing O bligations of the Public Trust

Can the government of the State of Alaska free itself of its

obligations under the public trust doctrine by selling or
exchanging public trust resources to private parties?

The answer in almost all circumstances is "No." The public
trust entails governmental responsibilities that cannot be
disregarded, delegated, sold, or otherwise alienated.

The public trust doctrine...requires the state to maintain its

dominion in trust for the people, (citation omitted)

Orion Corn v State. 747 P. 2d 1062, 1072 (Washi ton, 1987) (fin
bans), cited with approval in CWC Fisheries. Inc. Bunker. 755 P.
2d 1115, 1118 (Alaska, 1988).

The State can no more abdicate its trust over property in
which the whole people are interested...than it can abdicate
its police powers in the administration of government and the
preservation of peace.

Illinois Central R.R. v Illinois . 146 U.S. 387, 453 (1892).

Although the State may convey a lus privatum interest in trust
resources, the public's 1us publicum (public trust) interest cannot
ordinarily be alienated. Illlinois Central R.R. v Illinois. 146 U.S.
387, 453 (1892).”

The State has an affirm ative fiduciary obligation to prevent
unnecessary diminutions in the corpus of the public trust. The
State must ensure that there is no avoidable, significant reduction
of the rights of the public to resources held by the State in trust

” Bruacp Towfrpflt Co. y Stata. By and Thi W t*w 567 p.
1037, 1043-1044 (Oregon, 1978). SEE ALSO: .uperior
Court v Lvon. 29 Cal. 3d 210, 226 (1981): "It is v*. k _ .led that

the state holds these lands in trust for the benefit of the

public, its conveyance of title to private persons does not
recessarily free the property from the burden of the public trust."”



for the benefit of the public. SEE: Bean, The Evolution of
National wildlife La*/ P- 41 (1983), quoting State v Jersey Central
Power & Light Co.. 351 A. 2d 337 (New Jersey, 1976).

Under the public trust doctrine, the State...(has) the right
and the duty to protect and preserve the public"s interest in
wildlife resources.

In re Steuart Transportation Co. 495 F. Supp. 38, 40 (E.D.
Virginia, 196J).

Briefly summarized, the public trust imposes the following
limitations on the power of the State to convey public trust
resources free of the public trust:

1. Clear legislative authority and intent are required.
Conveyances of public trust resources are interpreted
strictly against the grantee.

2. The conveyance should not be made to further private
interests; it should further the public®™s trust
interests.

3. There should be no substantial impairment of the public®s
use of the remaining trust resources.

4. A private owner"s use of trust resources may be
restricted or prohibited in order to protect public uses
of public trust resources.

5. Conveyances of public trust resources are revocable by
the State.

A more detailed analysis of these points of law follows.

In Alaska there are many procedural safeguards regarding the
disposal, sale, or lease of stateland, e.g., Alveska Ski Coro, v
HFAVWANdY 426 P. 2d 1006, 1114(Alaska, 1967); MQQre v Sfifefl.
553 P. 2d 8, 30 (Alaska, 1976); Alaska Constitution, Article VIII,
810. Special, additional, protections govern disposal of state-
owned timber resources. SEE: AS 38.

In accordance with the mandate of the Alaska Constitution,
Article V111, 810, the first Alaska Legislature enacted the Alaska
Land Act, AS 38.05, which contains at Ileast two provisions
requiring that any disposition of State-owned land must be
consistent with the bestinterests of current and future
generations of Alaskans. AS 38.05.035; AS 38.05.285.

One of the procedural prerequisites of a best interests
finding is Ha reasoned evaluation of the wisdom of a proposed
disposition of land..." Moore v State. 553 P. 2d 8, 31 (Alaska,
1976). DNR*"s record of decision for any land disposal or land
exchange must demonstrate that theagency made a reasoned
evaluation of the available evidence, otherwise its decision will
be arbitrary and capricious. Moore v State. 553 P. 2d 8, 36
(Alaska, 1976).

No Alaska Supreme Court case yet applied a public trust
analysis to a state land disposal or exchange. The Tollowing
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analysis 1s one way in which the Court could approach such a
problem.

The public trust doctrine 1is the source of additional
safeguards, substantive iIn nature, that apply to disposals of the
State®s natural resource patrimony.

...the ownership and dominion and sovereignty over
lands. . .within the limits of the several states, belong to the
respective states...to use or dispose of any portion thereof,
when that can be done ..without substantial impairment of the
interest of the public..

This follows necessarily from the public character of the
property, being held by the whole people for purposes in which
the whole people are iInterested.

There can be no irrepealable contract iIn a conveyance of
property by a grantor in disregard of a public trust, under
which he was bound to hold and manage it.

(emphasis added) Illinois. Central R. Co. v State of Illlinois. 146
U.S. 387 (1892). SEE ALSO: Golden Feather Community Association
v Thermalito Irrigation District. 244 cal. Rptr. 830 (1988).

Many state supreme courts that have considered the effect of
the public trust doctrine on attempts by a state to alienate public
lands have concluded that the state has continuing obligations
under the public trust from which the state can only be freed under
rare circumstances.3

Under public trust principles, the State as trustee has the
duty to protect and maintain the trust property and regulate
its use. Presumptively, this duty is to be implemented by
devoting the land to actual public uses, e.g., recreation.
Sale of the property would be permissible only where the sale

D The proposed conveyance of public trust resources at
Leask Lakes (ADL #12555) would violate the rule of "no substantial
impairment.' The proposed conveyance would result in a substantial
net loss and impairment of wildlife habitat by trading unlogged
land for largely cut-over land at White River. The proposed
exchange would also promote fragmentation of wildlife habitat and
substantially reduce the wildlife habitat value of public trust
land at George River, adjacent to the Leask Lakes tract. SEE:
ADF&G Memorandum, May 14, 1991, from Richard Reed to Andy Pekovich,
DNR; ADF&G Memorandum, September 17, 1991, from Matt Kirchoff to
Dave Anderson.

a As with moat aspects of the public trust doctrine,
Individual states are free to formulate the rule they deem most
appropriate.
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promotes a valid public purpose. (specific public trust
purposes appear iIn the Hawaiian Admission Act, 31 Stat 141.)

State bv Kobavashi v ZImrina. 566 P. 2d 725, 737 (Hawaii, 1977).

...in the exercise of...(tho public] trust the state may
dispose of a partial interest iIn such lands, in the interest
of all the people of the state, provided the primary purposes
Of ..tte trust..are not unduly abridged or burdened thereby.

[the state]...cannot parcel or alienate them or otherwise
interfere with the public purposes of the trust in which they
are held.

State v Longyear Holding Co.. 29 N.W. 2d 657, 669-670 (Minnesota,
1947). (emphasis added); compare Gould v Grevlock. 215 N.E. 2d
114, 121-123 (Massachusetts, 1966).

When lands are c by the State for the public trust, it is
the State®s du protect the trust and not surrender the
rights thereto. itation omitted) It is thus the public
policy of this Sta.e with respect to...(public trust submerged
lands) that they may be disposed of only when the Department
of Conservation determines that such lands are of no
substantial public value for hunting, Tfishing, swimming,
pleasure boating, or navigation, and that the general public
interest will not be impaired. (citation omitted)

People ex rel. MacMullan v Babccck. 196 N.W. 2d 489, 497 (Michigan,
1972) .

The formulation of the State"s public trust duties in Michigan
was based on interpretation of the public trust set forth in
Michigan®s State Constitution. People ex rel. MacMullan v Babcock.
196 N.W. 2d 489, 497 (Michigan, 1972). The Alaska Constitution®s
public trust, augmented by the popular Initiative of 1983, cannot
reasonably be said to impose obligations that are any weaker than

Michigan®s.
A decision by the State to trade public lands cannot stand
unless the trade 1is clearly 1iIn the public interest. A

determination (pursuant to AS 38.50) that a land exchange is in the
public interest can only be made after evaluating and making known
to the public a reasonable quantum of iInformation to enable the
public to reach rational conclusions about the value of the
respective parcels of land to be exchanged.*2

K% Examples of the type of information that should be made

public prior to an AS 38.50 land exchange would include (but not
necessarily be limited to) supply and demand data, including
current value, for all of the timber, Ffisheries, wildlife, water,
recreational, and other resources present on the lands to be
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On* of th* fundamental o _.gations of a trustee under
centuries of equitable tradition is that a trustee must not permit
the wasting away of the corpus of the trust. Restatement. Second.
Imaka, 15 176, 181.

The Trustee must exercise discretion in making day-to-day
management decisions, and 1In order to be responsible, the
discretion must be exercised on the basis of reliable and
reasonably complete information. Hatcher v U.S. National Bank of
Oregon 643 P. 2d 359, 364-366.

Although some modicum of impairment of public trust uses is
probably permissible when it is appurtenant to a land transfer,
courts should apply the "hard look™ doctrine 1iIn assessing
infringements on public trust values to determine whether or not
the Iland transfer requires judicial invalidation in order to
conform state action to the overriding duties of the public
trust.

"Hard look™ judicial review of State efforts to alienate
public trust resources ensures that arbitrary decisions will be
overturned, 1.e., decisions where the agency has not 'genuinely
engaged iIn reasoned decision making”™ of all the salient issues.
Gilbert v State. 803 P. 2d 391, 398 (Alaska, 1990) (citations
omitted).

One key purpose of the public trust doctrine is to police
attempted dispositions of public lands by State Legislatures. If
courts were simply to rubber stamp legislative decisions that a
proposed disposition is in the public interest, the public trust
doctrine would have no teeth. Consequently, there 1iIs a
longstanding judicial policy of closely scrutinizing legislative
declarations that a proposed disposition of public land is "in the
public interest.” Martin v Waddell. 41 U.S. 366, 411 (1842).

Alaskan courts should adopt this salutary policy of judicial
skepticism and should strictly scrutinize all proposed exchanges
and disposals of public trust resources.

...the self-serving recitation of a public purpose within a
legislative enactment is not conclusive of the existence of
such a purpose.

Citv of Salem v McMackin. 291 N.E. 2d 807 (Illinois, 1972).3

Th* Trustae is at all times accountable to the beneficiaries

exchanged. This is a hefty informational burden. The
alternative— making a decision to trade away stats land and

resources in th* absence of this sort of fundamental information
describing the parcels®™ respective values— would certainly be a
breach of the state"s fiduciary duties to manage the public lands.

3B SEE ALSO: Sax, '"The Public Trust Doctrine in Natural
Resources Law: Effective Judicial Intervention,”™ 68 Mich. L. Rev.
489-491.
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of the truat. Restatement. second. Truata. §1172, 176, 181; 1
Scott on Truata. § 173.

A daciaion to alienate public truat raaourcaa, including land,
should ba pracadad by a thorough govarnaantal assessment of all tha
public values affected. Public notica should include the degree of
effect of the project on public truat usee, the impact of the
individual project on the public trust raaourca, the impact of the
individual project whan examined cumulatively w ith existing
impediments to full use of the public trust resource, the Impact of
the project on the public trust resource when that resource is
examined in light of the primary purpose for which the resource ia
suited, i.e ., commerce, navigation, fishing, or recreation, the
degree to which broad public uses are set aside In favor of more
lim ited or private ones, and clear, advance public disclosure of
the pertinent facts and data. SEE GENERALLY: Kootenai
Environmental Alliance v Panhandle Yacht Club. Inc.. 671 P. 2d
1085, 1091 (ldaho, 1983), cited in CWC Elsharlas. Inc. v Bunker.
755 P. 2d 1115, 1118 (Alaska, 1988).

A decision to exchange public land for private land pursuant
to AS 38.50 would therefore have to be based on reasonably complete

information about the range, quantity, and qua'ity of resources
wrapped up in the parcels to be exchanged, with a ll such
inform ation timely communicated to the public in a manner
satisfying the safeguards of the Alaska Constitution, Article VXIX,
SS 9 and 10.* Allard v Pacific National Bank. 663 P. 2d 104,
110-111 (Washington, 1983) (En Banc); Bo; irt, Trusts t Trustees.
$ 961 (2d ed., 1962); Hatcher v U.S. National Bank of Oreoon. 643

P. 2d 359, 364-366.
A decision by the State to trade public lands cannot stand

unless the trade is clearly in the public interest. That
determination can only be made after evaluating and making known to
the public supply and demand data, including current value, for all

Alaska Constitution, Art. VIXX, 89 provides:

Subject to the provisions of this section, the
legislature may provide for the sale or grant of state
lands, or interests therein, and establish sales
procedures. All M IM -fll m utt JhlU-flQDfcaln auch
reservations to the State of all resources as may be
Eiaulrtd fey conqriM B tht jfcafca and 1haULprcvidt-Xflg
access to thtas rnourc««. Reservations of access shall
not unnecessarily impair the owners' use, prevent the
control o f trespass, or preclude compensation for
damages, (emphasis added)

Alaska Constitution, Art. VXXI, 810 provides:

No disposals or Jleases of state lands, or interests
therein, shall be made without prior public notice and
other safeguards of the public interest as may ba

prescribed by lav,
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of the tlabor, fisheries, wildlife, water, recreational, and othar
raaourcaa praaant on tha landa to ba exchanged.
To sussarlza, a Stata cannot normally convoy public truat land

unlaaa it can ba diapoaad of without any aubatantiai inpairsent of
tha public'a truat rights. IIX Inflll- CsnUfll RallxohtL .Cg,_ vy
UninfFIJLI# 146 u.s. 387 (1892); CWC fisheries. Inc. v Bunkar. 755
P. 2d 1115, 1119 (Alaaka, 1988); Moraa v Qraoon DIv. of stata
Unsll, 590 P. 2d 709-711 (Oregon, 1979); Oxanae county v Hala. 106
cal. Rptr. 825, 849-852 (Cal. App. 1973); Riviara Association vy
Town of Worth Haapataad. 276 N.Y.S. 2d 249, 256-257 (Sup. Ct. Naas.
Co. 1967), all.’d aufa D flj Hannor Marina Raaltv v Hachtlar. 22 NY 2d

825 (1968).
Only in rara inatancaa aay a grantee acquira a right to usa

foraar truat proparty fraa of truat raatrictiona. Hational Audubon
Sflclstv__v_~SuDsrlor Court of Aloina County. 658 P. 2d 709, 723
(C alifornia, 1983) (fa_flftnlS), Citad in CWC Flaharlaa. Inc. \Y

Burkar. 755 P. 2d 1115, 1121 (Alaska, 1988).

According to tha Alaska Suprasa Court, tha kay factor to
conaidar in deteraining tha significance of a convayanca is not tha
size or location of tha particular parcel, but tha scope of tha
authorizing legislation and tha potential for convayancaa sada
pursuant to thoaa statutes.n Id.

Zt is nonetheless possible for tho Stata to pass title to a
parcel of State-owned land free of any public trust obligations.

Such instances ara, adsittadly, quite rare.

Tho tost announced by the Alaska Suprasa Court for permitting
alienation of land subject to tha public trust, free of trust
duties, is twofold:

...wa aust ask, first, whether tha <convayanca was sada in

furtherance of soaa specific public trust purpose and, second,
whether tho convayanca can be made without substantial
ispairsant of tha public's interest... (citations oaitted) I f
either of these questions can bo answered in tha affirm ative,
convayanca fraa of tho public trust would ba persissible.
(citation oaitted)

CWC,flaharlaa. Inc. v Bunkar. 755 P. 2d 1115, 1119 (Alaska, 1988).

In applying tha two-pronged test announced in CWC flaharlaa.
Inc. v Bunkar. the Alaska Suprasa Court specifically rejected tho
arguaent sada by CWC that since tha State's conveyance was made in
furtherance of navigation and cosasree, the conveyance should be
free of tha public trust. 14*.,, at 1119.

Befora any tidaland grant say be found to be free of the

The federal rule is sosewhat sore lenient. It allows
transfers of ssall parcels that advance public trust purposes, such
as the ssall asount needed for piers, wharves, docks, etc. '’
Ulinpia Central, at 452.
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public trust undar tha "public trust purpos#sH theory, the
legislatures Intent to so convsv it must bs clssrlv expreaaed

or neceaaarllv implied in the legislation authorizing the
transfer, (citations ooitted) If anv interpretation of tha
statute w hich would retain the public's interest in the
tidelands ia reasonably possible, we must give the statute

juch and interpretation (citations oaitted)

CUC Fisheries. Inc, v Bunker. 755 P. 2d 1115, 1119 (Alaska, 1988)
(eaphasis added).

In evaluating a proposed conveyance of state-owned resources
subject to ths public trust to deternine whether or not the
conveyance nay be aade free of the burdens of the public trust, one
aust also apply the other facet of the two-pronged test announced

in I1lin o is Central. aAIBTA, at 453, and embraced by the Alaska
Supreme Court in CWC Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1118
(Alaska, 1988): can the property be disposed of without any
substantial impairment of the public interest?

The Alaska Legislature has not clearly indicated that the
trust is not to be considered in land exchanges. SEE: AS 38.50
and COMPARE AS 38.08.060 where the Legislature specified conveyance
of "unencumbered title ." Hence, the public trust must continue to

be integrated in exchanges of state land.

AS 38.50.010 provides the statutory authority under which DNR
offsets Jland exchanges. The Alaska Legislature did Q2& clearly
authorize land exchanges free of the public trust; it merely
authorized land exchanges:

Subject to the requirements of this <chapter, the director,
w ith the concurrence of the commissioner, is authorized to
dispose of state land or interest (sic) in land by excha
it for land, interest (sic) in land, or other consideration.
Exchanges shall be for the purpose of consolidating state land

holdings, creating land ownership and use patterns which w ill
permit more effective administration of the state public
domain, facilitating the objectives of state programs, ofr
other public purposes.

AS 38.50.010.
Any exchange of state lands under AS 38.50 should include an
explicit retention of public trust easements for ius publicum

purposes, including but not lim ite d to fishing, hunting,
recreation, wildlife viewing, etc. However, as a result of the
Public Trust Doctrine, the public retains those rights by

Im plication even if the State fails to make an express reservation.

By im plication, the Legislature intended that the public trust
be integrated into land exchanges. When the Alaska Legislature
adopted AS 38.50.060, it provided general authority for reservation
of public trust easements.

Conveyances.. .by the state wunder this chapter are subject to
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valid axiating right*...
AS 38.50.070.

Th* public trust doctrin* does not prevent th* state from
making policy choice* between tru«t use?*. N ational Audubon Society
«i- Superlor-Court of Alpine Countv. 658 P. 2d 709, 723 (C alifornia,
1983) (InJBanfc), cited in CWC.Fisheries. Inc. v Bunker. 755 P. 2d

1115, 1121, fn 15 (Alaska, 1988) . In Alaska, in such cases, the
Legislature w ill generally be afforded broad authority to favor one
trust use over another. Id.

The exception for legislative policy decisions, however, is
not intended to swallow the rule of non-impairment of public trust
uses. An overly-broad conception of state authority would result
in no practical restrictions on the State's ability to alienate

public trust property so long as the State can articulate some
public trust-related benefit associated with a proposed conveyance.

No authority supports such broad governmental discretion, even
if the proposed conveyance is alleged to produce some alternative
public trust benefit in the vicinity of the conveyance at issue.

...no one could contend that the state could grant tidelands
free of the trust merely because the grant served some public
purpose, such as increasing ta x revenues, or because the
grantee might put the property to a commercial use.

Thus, the public trust is more than an affirm ation of

state power to use public property for public purposes. It is
an affirm ation of the duty of the state to protect the
people's common heritage of streams, lakes, marshlands and

tidelands, surrendering that right of protection only in rare
cases when the abandonment of that right is consistent with
the purposes of the trust.

CWC Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1121, fn 15 (Alaska,
1988), citing National Audubon Society v. Superior Court of Alpine
gglUltyi 658 P. 2d 709, 724 (C alifornia, 1983) (In Bank).

The identical reasons cited by the Alaska Supreme Court,
sunra. are applicable to land exchanges under AS 38.50. Thus, the
State may not exchange uplands or minerals to any private grantee
free of the public trust merely because the =exchange may serve
"some public purpose, such as increasing tax revenues, or because
the grantee might put the property to a commercial use." Id.

Por example, where the principal "public benefit" supporting
a land exchange is favoring private, commercial logging, no valid
public purpose would support th* exchange, nor would fostering
private, commercial logging be a purpose consistent with the
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State's trust responsibilities.M

The public trust includes the State's duty to protect the

common heritage of all Alaskans in ancient, old growth forests
together with thew ild life , fisheries, waters, and mineral
resources found thereon. AS 38.05.502.

The State may not surrender the public's right of protection

for old growth forest lands of high value to fish and wildlife

the land to be received in exchange is of substantially inferior
guality from the standpoints of wildlife habitat, fishery habitat,

scenic value, and recreational potential. These public trust
values cannot be abandoned without specific Legislative language of
cession. CwcC Fisheries. Inc. v Bunker. 755 P. 2d 1115 (Alaska,
1988).

In other words, before a conveyance of State-owned land w
fall into the "in furtherance of some specific public trust
purpose” exception, there must be clear evidence that the

Legislature intended to take action which, on its face, would

inconsistent with the plain wording of the Alaska Constitution's

mandate regarding "common use" and the public trust. CwcC
Fisheries. Inc. v Bunker, 755 P. 2d 1115, 1120 (Alaska, 1988);
Alaska Constitution, Art. V III, §3.

There is no reason for courts to treat uplands differently
from tidelands insofar as the burdens of the public trust are
concerned. A ll state-owned land in Alaska— tideland and upland— is
subject to the public trust. AS 38.05.502.

The executive branch of government in Alaska, through the

Department of Law, reached a similar conclusion prior to the Alaska

Supreme Court's holding in CWC Fisheries. Inc. v Bunker. 755 P.
1115 (Alaska, 1988).

.it is clear that any state agency with the power to dispose

of land must attempt to secure as <consideration for such

disposal the maximum benefit for the citizens of the state

a whole. A transfer which may benefit the citizens of one
community may nevertheless violate the public trust doctrine

where the state receives less than adequate consideration

behalf of the citizens of the state as a whole. Absent some

showing that a land transfer would benefit the state as

whole, even legislation authorizing a transfer would
invalid. On the other hand, a transfer which may specifically
benefit citizens of a particular area w ill not be invalid
it is also demonstrated that the transfer represents the "most
desirable and advantageous solution to m ultiple issues
54 The primary motive of the State, DNk, in support of its
proposal to <convey the forest of Leask Lakes to tha Cape Fox
Corporation is that it w ill directly benefit tha Ketchikan timoer
industry and thereby increase local ta x revenues, w ith an

appurtenant benefit to local recreation being that ten years after
the exchange, a road may be built at White River that would allow
public access.
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confronting the state as a whole," Stata v Lewis. 559 P. 2d
630 (Alaska, 1977), cert, denied. 432 U.S. 901.

Informal A. C. Opinion, April 25, 1985, No. 566-230-85, pp. 4-5.

Arguably, it is only where state-owned Iland subject to the
public trust is more or less useless to the public, small in area,
and part of an overall scheme dominated by a true "public purpose"”
that the Legislature may remove the public trust burdens. SEE,
e.g., Citv of Long Beach v Mansell. 476 P. 2d 423 (California,

1970); Countv of Range v Helm. 106 Cal. Rptr. 825 (Cal. App. 1973).
As stated by the Oregon Supreme Court:

These resources...can only be spent once. Therefore the law
has historically and consistently recognized that rivers and
estuaries, once destroyed or diminished, may never be restored
to the public and, accordingly, has required the highest
degree of protection from the public trustee.

Morse v Oregon Division of Lands. 581 P. 2d 520, 524 (Or. App.
1978).

Ancient, old growth, forest lands "can only be spent once."
Their value as extraordinarily productive w ildlife habitat depends
on unique properties which a Southeastern Alaska forest only begins

to acquire after approximately 300 years. SEE GENERALLY: Schoen,
J.w ., M.D, Kirchoff, and J.H. Hughes (1988) "W ild life and Old
Growth Forests in Southeastern Alaska," Natural Areas Journal.

Vol. 8, No. 3, pp. 138-145.

To actively promote private clearcutting of old growth forests
would, for all practical purposes, destroy their unique value to
the public as w ild life habitat. Such a result would be
diam etrically opposed to the Public Trust Doctrine.

What is the extent of the public's retained equitable rights
in uplands exchanged or otherwise conveyed by the State?

Where uplands are concerned, the public's rights deriving from

the public trust w ill necessatrily be broader than the rights
appurtenant to tidelands. For example, the public trust on uplands
extends beyond purposes of navigation, commerce, and fishery to
protect public use of and access to the wildlife, recreation,
minerals, and all waters occurring on the public lands.

Before the State of Alaska may make any substantial
disposition of its public trust resources, the State must meet a
stiff, tvo-pronged test: First, the State must show that the lands
it wishes to dispose of are of no substantial value for Alaskan
public trust purposes. Second, the State must show that the
disposition w ill not impair the general public intorest.

It is important to keep in mind that a grant of state land is
probably not ipso facto illegal merely because the grant causes a
reduction in traditional, public trust usas. It is the opinion of
this author that courts who face public trust doctrine issues

retain considerable discretion within the historical context of



courts of equity to decide how significant an impairment of public
trust uses must be present to require judicial invalidation of the
state's land grant or other land use decision .57

e.The Public Is Entitled to an Easement Protecting
Public Trust Rights in State Lands That Are
Alienated

The public trust resembles "a covenant running with the land
(or lake or marsh or shore) for the benefit of the public and the

land's dependent w ildlife ." Reed, "The Public Trust Doctrine: is
It Amphibious?,1 Envtl. L. & Litigation 107, 118 (1986) (emphasis
added) citedin Orion Coro v State. 747 P. 2d 1062, 1072-1073
(Washington, 1987) (gn_frfIn?)e

The United States Supreme Court has noted that, concerning

lands which a state holds in trust, a state is entitled to convey
such lands to private parties, free of the public trust, only under
very limited circumstances. The Court stated:

The control of the State for the purposes of the trust can
never be lost, except as to such parcels as are used in
promoting the interests of the public therein, or can be
disposed of without any substantial impairment of the public
interest in the lands and waters remaining.

CWC FighgKleB..InC..-Y-BunKer, 755 P. 2d 1115, 1118 (Alaska, 1988),
citing ininpig COntrfll_ R.R, Y. 11linois, 146 u.s. 387, 453 (1892).

If the public trust doctrine forbids alienating public trust

resources of an entire harbor, bay, or lake, as in Illin ois
Central, the trust just as surely forbids alienating public trust
resources of an entire drainage, too. SEE: Ilin o is Central.

supra. 146 U.S. 387, 406, fn 1 (1892).

The rights of the private owner extend only as far as will
allow the public to have full benefit of its trust uses of the
privately held land.

a ll:

37 For example, the Alaska Constitution, Article V IIIlI, 54,
requires the Alaska Legislature to wutilize, develop, and maintain
.replenishable resources belonging to the State...on the
sustained yield principle, subject to preferences among
beneficial uses. (emphasis added)

There is an inherent tension among competing beneficial uses which
necessarily requires payment of some opportunity cost almost every
time a resource use decision is made. It would be absurd to posit
that no legally valid diminution of public trust usas or resources

occur In light of Article V III, 54,
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Putting the Public Trust Doctrine to Work. November, 1990, p. 181,
citing Marks v Whltnwy. 491 P. 2d 374 (California, 1971).

The Alaska Supreme Court has adopted the federal rule
regarding conveyances of public trust property and the enduring
rights of the public that emanate from the public trust. cwc
Fisheries. Inc. v Bunker. 755 P. 2d 1115 (Alaska, 1988).

CWC.-F-Ighgrles. Inc. v Bunker. 755 P. 2d 1115 (Alaska, 1988)
involved a conveyance by the state of tidelands. Tidelands, like
all other state lands, are subject to the public trust, id.. AS
38.05.502. The Alaska Supreme Court in CWC Fisheries heldthat any
state conveyance of tidelands which fails to satisfy the
requirements of Illinois Central, supra, at 453, will be viewed as
a valid conveyance of title "subject to continuing public easements
for purposes of navigation, commerce, and fishery.” CWC Fisheries.
Inc. v Bunker. 755 P. 2d 1115, 1118, 1121 (Alaska, 1988).

Unless there is specific legislative langm.ge abjuring the
public trust integrated in a conveyance of public land, the State
of Alaska may not convey public land- tideland or upland- free of
continuing public easements that protect and guarantee the exercise
of the full bundle of public rights appropriate to the qualities of
the land in question. This conclusion follows from examining AS
38.50 (land exchanges) and AS 38.05 (Alaska Land Act), neither one
of which contains explicit language freeing such conveyances of
public trust lands from ongoing public trust easements. SEE: CWC
Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1119-1120 (Alaska, 1988).

Without legislative language abjuring the public trust, the
State may convey public trust land, but the grantee will hold the
property subject to the public trust, and while the grantee may
assert a vested right of use subject to the trust, and to any
improvements he may erect, the grantee can claim no vested right to
bar recognition of the trust or state action to carry out the
purposes of the public trust. SEE: National Audubon Society v.
Superior Court of Alpine Countv. 658 P.2d 709, 723 (California,
1983) (In.BanK). cited in CWC Fisheries. Inc. v Bunker. 755 P. 2d
1115, 1121 (Alaska, 1598).

The Alaska Supreme Court nas not yet considered the impact of
the public trust doctrine on uplands or minerals, but there is no
clear reason for Alaska®"s Court to rule that a conveyance of
uplands or minerals may be made free of the dominant public trust
responsibilities the State owes its citizens.

It would amount to a substantial impairment of the public”s
interest and rights to permitpersons receiving title to state
land— be it tideland, submerged land) orupland— to hold their fee
free of public trust obligations.

Thus, any State conveyance of land- tidelands as well as
uplands— must include a reservation of public easements of use and
access for continued enjoyment of the 1lus publicum.

The argument that a conveyance of land is so small as to be de
minimis has been expressly rejected by the Alaska Supreme Court.
CWC Fisheries. Inc. v Bunker. 755 P. 2d 1115, 1120 (Alaska, 1988).

IT public trust property is sold, exchanged, or alienated, the
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property so disposed of remairs subject to the paramount public
rights embodied in the public trust. Orion Corn v state. 747 p. 2d
1062, 1072 (Washington, 1987) fen banc).

Alaska's Supreme Court has not yet considered the impact of

the public trust's duties on wupland resources. It is certain,
however, that jJJ, state-owned land in the State of Alaska is
impressed with public trust responsibilities. AS 38.05.502.

In the context of tideland grants, the Alaska Supreme court
has clearly stated that the State may not easily escape the duties
of the public trust:

Before any tideland grant may be found to be free of the

public trust under the "public trust purposes"” theory, the
legislature's intent to so convey it must be clearly expressed
or necessarily implied in the legislation authorizing the
transfer, (citations omitted) If any interpretation of the
statute which would retain the public's interest in the
tidelands is reasonably possible, we must give the statute

such an interpretation.

gwQ-Eishgrleg.i .Inc, .a.Bunker> 755 p. 2d 1115, 1119 (Alaska, 1988).

The public tru st doctrine in Alaska requires that a ll
tidelands must be conveyed subject to the public's rights to wuse
them for navigation, commerce, and fishery. CWC Fisheries. Inc. v

Bunker. 755 P. 2d 1115, 1121 (Alaska, 1988).
Since the public trust applies equally to tidelands, submerged

lands, wuplands, and their fish, wildlife, and mineral resources,
the state may only convey wuplands, including timber and water,
subject to the public's rights use them for public trust purposes.

In other words, if tidelands or any other public trust lands

are alienated,

...they are impliedly impressed with certain obligations on
the grantee to use the conveyed lands only consistently with
the public rights therein.

Bgcough <3t Ncptunt CItY_Y BgfgUall 0fIW.QllrbYrth8ls.ga, 294 A. 2d 47,
54-55 (1972).

At least in the absence of some clear evidence to the
contrary, we [the Alaska Supreme Court] w ill not presume that
the legislature intended to take action which would, on its
face, appear inconsistent with the plain wording of this
constitutional mandate (Art. V III, &8 3 "common use" clause).
cee

To hold that persons receiving title...hold the fee free of
any public txrust obligations would, we believe, amount to a
substantial impairment of the public's interest in state

tidelands as a whole.

gttg.Flalmlaa. Inc,.Y-BunXar, 755 p. 2d 1115, 1120 (alaska, 1988).
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A recipient of State-owned land nay not enjoin the public from
utilizing the property for public trust purposes, cwc Fisheries.
inc. v BunXer. 755 P. 2d 1115, 1118 (Alaska, 1988), citing People
v California Fiah Cn.. 138 P. 79, 83 (California, 1913), and Orion
Corp. v State. 747 P. 2d 1062, 1072-1073 (Washington, 1987).

It is critical for the State to maintain public rights of
access for the continued exercise of public truat purposes whenever
the State exchanges, sells, or otherwise disposes of the alienable
portion of its interest in public trust lands. CwC Fisheries. Inc.
v Bunker. 755 P. 2d 1115, 1120 (Alaska, 1988).

To say the public trust doctrine entitles the public to use
the fish, wildlife, water, and other public trust resources of the
land without assuring the public of a feasible access route would
seriously impinge on, if not effectively eliminate, the rights of
the public, c.f. (Matthews v Bav Head Improvement Assn.. 471 A. 2d
355, 364 (New Jersey, 1984), cert, denied. 469 U.S. 821 (1984).

This does not mean the public must have an unrestricted right
to cross at will over any and all property bordering on the common
property. The public interest is satisfied by "reasonable access.™

There is clearly a tension, if not an irreconcilable conflict,
between AS 38.50.050 and AS 38.05.502 regarding the State"s
responsibilities regarding attempted disposal of publicly-owned
mineral resources.

According to the canon of statutory construction that the more
recently-adopted of two conflicting statutes will control, the
public trust responsibilities of AS 38.05.502 must take precedence.
Thus, DNR"s ability to alienate publicly-owned, unappropriated
mineral resources 1is Tfar more limited than appears from AS
38.50.050.M

.-..any state agency with the power to dispose of land must
attempt to secure as consideration for such disposal the
maximum benefit for the citizens of the state as a whole. A
transfer which may benefit the citizens of one community may
nevertheless violate the public trust doctrine where the state
receives less than adequate consideration on behalf of the
citizens of the state as a whole. Absent some showing that a
land transfer would benefit the state as a whole, even
legislation authorizing a transfer would be invalid. On the
other hand,, a transfer which may specifically benefit
citizens of a par Lcular area will not be invalid I£ it is
also demonstrated that the transfer represents 'the most
desirable and advantageous solution to multiple Iissues
confronting the state as a whole."

Informal Attorney General Opinion 566-230-85, April 25, 1985, p. 4,
citing StféB.V Lftttdf, 559 P. 2d 630 (Alaska, 1977), cert-denied,

M Assuming, arcruendo. that the State of Alaska has any
legal ability at all to alienate publicly-owned mineral resources
in the face of its trust responsibilities.
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432 U.S. 901.”

C. Principles of Republican Government and Enforcement of
the Public Truat

As with any trust, the strength of the public trust is largely

a function of the vigilance, good judgment, and integrity of the
trustee. It is only when a trustee behaves in a manner inimical
to the interests of the beneficiaries that courts of equity are

historically called on to intervene in the management of trusts.

The effectiveness of the public trust doctrine requires that
the judiciary be willing to vigorously assert its traditional rdle
in equity as supervisor of trusts and, consequently, as an overseer
of the Ilegislative and executive branches' administration of the
common property resources comprising the public trust. W ithout
strong judicial oversight, the public trust is a sham.

There is a tendency in current American political rhetoric to

decry "judicial activism ." The current cant holds that the
judiciary should be subordinate to the Ilegislative and executive
branches. Such a political perspective would minimize or deny the
judicial branch's duty to grant relief from infringement of the
public's beneficial interest in public trust resources.

Examination of the roots of republican political philosophy in
America indicate that the appropriate role for the judicial branch
is one of coequal importance with the Jlegislative and executive
branches of government.40 The Framers of the United States
Constitution saw the republican form of government as requiring a
blending of powers between the different branches of government so
that each branch could serve as a check on the others.

The accumulation of all powers, legislative, executive, and
39 "Opinions of the Attorney General, while not controlling
m atters of statutory interpretation, are entitled to some
deference.” State. DNR v Citv of Haines. 627 P. 2d 1047, 1049, fn

6-7 (Alaska, 1981) and Carney y state, Board or Fisheries, 785 p.
2d 544, 548 (Alaska, 1990).

"W hile attorney general opinions are entitled to some
deference in matters of statutory construction, they are not always
correct." MBA v Unlventures 1231. and .State, _ P. 2d
(Alaska, 1ff2) Supreme Court Opinion No. 3799, January 24, 1992,

Slip opinion, p. 11.

40 The need for the judicial branch to act as a "check,"
"balance,” or "brake" on the legislative and executive branches is
recurring theme in The Federalist Papers. SEE, e.g., Number X:

"And what are the different classes of legislators but advocates

and parties to the causes which they determine?.. . Enlightened
statesmen w ill not always be at the helm." Madison, Hamilton, Jay,
The Federalist Papers. (1788) (Penguin Classics, 1987 ed.), pp.
124-125.
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judiciary, in tha same hands, whether one, a few, or many, and
whether hereditary, self-appointed, or elective, may justly be
pronounced the very definition of tyranny.4

Madison, Hamilton, Jay, The Federalist Papers. (1788) (Penguin
Classics, 1987 ed.), Number XLVII, p. 303.

Beyond any doubt, one of the most important powers and duties
of the judicial branch is to serve as a check and balance against
over-reaching by the executive or the Ilegislative branch.

Like all powers, the power of the executive and legislative
branches to transfer common property resources is only a Ilimited
power. The practical |im its to this power are defined principally
through our common law heritage; they are enforced by the judicial
branch in response to citizens' formal complaint. The supervisory
power of the judicial branch exercised in the name of the public
trust doctrine is firm ly w ithin the classic mold of American

separation of powers philosophy.

...the powers of government should be so divided and balanced
among several bodies of magistracy as that no one <could
transcend their legal Iim its without being effectually checked
and restrained by the others.

Thomas Jefferson, Notes on the State of Virginia, p. 195, quoted in
The Federalist Papers. Number LXVIII Kramnick, ed., Penguin Books

Edition (1987), p. 311.

Members of the legislative and executive branches who complain

of judicial interference in their management of Alaska's resources
may complain that unelected judges have no place in a republican
government, but such a complaint flie s in the face of history.
SEE; The Federalist Papers. Number XXXIX, Kramnick, ed., Penguin

Books E dition (1987), p. 256.
America's Founding Fathers did not intend to create a system
of government in which the three branches of government would be

absolutely separate and distinct. The system of Montesquieu, which
served as our Founders' model, provided for each branch of
government to have a partial agency in and control over the acts of
the others. It is fundamental to the American system of government
that there be a partial mixture of powers among the <coordinate
branches. SEE; The Federalist Papers. Number LXVII, pp. 304-305;

Number LX, pp. 318-322.

...the political apothegm [of separation of powers] does not

require that the legislative, executive, and judiciary
departments should be w holly unconnected w ith each
a1 Madison, Hamilton, Jay, Th? Federalist...EflPgra, (17s838)
(Penguin Classics, 1987 ed.), Number XLVII, p. 303. SEE ALSO:
Numbers XLVIII- LI, pp. 308-322.
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other....[ujnless these departments be so far connected and
blended as to give each a constitutional control over the
others, the degree of separation which tha maxim requires, as
essential to a free government, can never in practice be fully

maintained, (emphasis added)

The Federalist Papers. Humber LXVIII, p. 308.

The judicial branch has historically been seen as the most
effective bulwark against excess by the legislative and the
executive branches of government. The Federalist Papers. Number
LXXVIIl, p. 437. The more transient tenure of legislators and
members of the executive branch naturally makes those o fficials
subject to different interests, more focussed on short-term
benefits, and more easily affected by the risk of a diminution in
their emoluments by way of political retaliation for failure to

take a particular action.

Courts exist to guard against encroachments and oppressions of
the other two bodies of government. E ffective |lim its on the acts
of the other two branches may only be set by the courts:

...whose duty it must be to declare all acts contrary to the
m anifest tenor of the C onstitution void.

The_federalist Papers. Number LXXVIII, p. 438.

America's Founding Fathers recognized that judges are less
lik ely to be swayed by the winds of politics than are legislators
or members of the executive. Constitutional principles lik e
Alaska's Public Trust Doctrine should not be overridden by the
Legislature or the Executive branch.

...where the w ill of the legislature, declared in its
statutes, stands in opposition to that of the people, declared
in the Constitution, the judges ought to be governed by the
latter rather than the former. They ought to regulate their
decisions by ths fundamental laws rather than by those which
are not fundamental.

The Federalist Papers. Number LXXVIII, p. 439; SEE ALSO Number
LXXXI.

The State of Alaska and all its employees, including the
entire legislative and executive branches, are required to act as
"trustees" for the benefit of all the people of Alaska, including

future generations of Alaskans.
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. CONCLUSION

No individual and no branch of government enjoys a monopoly on
wisdom or foresight. It is necessary and proper that the American
system of checks and balances should apply to and restrain transfer
of Alaska's publicly-owned wealth into private hands. I'n its
purest essence, this is the meaning of the Public Trust Doctrine.

The Public Trust Doctrine is merely the name given to the
rationale relied on by a republican government to I|im it the power
of those who temporarily occupy the seats of governmental power
when the governors seek to transfer'the common wealth of the
governed into private hands.42

Properly understood, the Public Trust Doctrine should act as
a restraining influence on the executive and legislative branches
of government. By appreciating their fiduciary duties as guardians
of the long-term public interest, the legislative and executive
branches should voluntarily moderate their behavior and make
procedurally and substantively proper decisions.

It is human nature to tend to exaggerate the importance of

current events and thoughts. For example, there are many people
today who believe that the "Owner State" philosophy is essential to
the economic and spiritual development of Alaska. There are
perhaps an equal number who abhor the "Owner State" and claim it

suffers from a monomaniacal obsession with development that ignores
the long-term effects on renewable resources.

It is not the purpose of this paper to embrace either of those
positions in the current political spectrum.

The purpose of this paper has been to explain the legal
foundation of the Public Trust Doctrine in Alaska. In particular,
it has been the goal of this paper to demonstrate that the
principles of the Public Trust Doctrine in Alaska, are so important
that they have been enshrined in our State Constitution, as well as
our statutes and the decisions of our Supreme Court. These
principles of conservation and wise use have been handed down to us
since the Magna Carta. These principles should not be casually
discarded in the course of popular political debate over how to

achieve the chimera of permanent material wealth.
In large measure, the judicial branch must serve as trustee of
the public resources subsumed w ithin the rubric of the Public Trust

Doctrine because of the longer duration of the tenure of the
2 The sovereignty of the 3tate does not reside in the
persons who fill the different departments of its
government; but in the people from whom the government
emanated, and who may change it at their discretion.
Sovereignty, then, in this country, abides w ith the
constituency and not with the agent. And this remark is
true, both in reference to the federal and state

governments.

Spooner v McConnel. 22 Fed. Cas. 939, 943 (D. Ohio, 1838).
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judiciary. Sine® the persons who serve in the =executive and
legislative branches are generally present in government for fewer
years, the focus of their outlook is often shorter. A short-term
outlook is good, but the leavening effect of a long-term view is
just as necessary to the health and welfare of society.

There is political boldness in advocating rapidly placing
Alaska's public wealth into private hands. Yet there is also an
unknown opportunity cost incurred by transferring public resources
into private hands.

Viewed in the <context of the never-ending debate over the
advisability of transferring publicly-owned resources into private
hands, the Public Trust Doctrine is the polestar that enables the
judicial branch to keep the course of government a moderate one,
and to prevent extremism .43

Private rights and interests are in constant danger if the
judicial power does not grow more extensive and stronger to
keep pace with the growing equality of conditions.

Tocqueville, Democracy in America. Vol. 2, Book IV, Ch. VII.

The best protection w hich the public enjoys against
improvident transfer of public resources into private hands is the
power of the judicial branch to void actions that violate the
Public Trust. Imperfect though it may be, we must rely on the
collective wisdom, experience, and procedural safeguards of the
judicial process to protect the wvast and multifarious natural
wealth constituting Alaska's patrimony from being sold or traded
for short-term advantages that w ill leave all Alaskans poorer.

At the same time, a free and adequate flow of information
regarding the extent and value of public trust resources between
State agencies and the public is crucial. W ithout this
inform ation, the State w ill be incapable of preserving the public's
trust assets. W ithout this information, the State w ill also be
unable to assure that it obtains full value for any sale, lease, or
exchange of trust assets. Finally, inform ation is critical to
enable the public, as beneficiaries, to enforce its rights and hold
the State to the appropriate highest, fiduciary, standard of care.

It has been shown that the public trust explicitly and
im plicitly |Iim its the power of the State of Alaska to dispose of
public lands and resources. Many of the requirements of the Public
Trust Doctrine that have been set forth in this paper have not yet
been recognized by the Executive branch.

SEE: M achiavelli, The Discourses. Book One, "The
Development of Rome's Constitution,” $53 ("The populace,
misled by the false appearance of advantage, often seeks
its own ruin, and is easily moved by splendid hopes and

rash promises.")
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It is hoped that in the future, tha considarationa sat forth
in this papar w ill help stata government more affectively perform
its job as trustee. The State and all Alaskans w ill benefit from
improving the quality and quantity of inform ation exchanged
regarding the extent and value of Alaska's public trust resources.

The Public Trust Docf.rire w ill be most effective when it
serves as a rule of self-restraint whereby State government checks
its plans before acting to ensure that the mandates of the public

trust are met and the State fu Ifills its fiduciary duties.

The Public Trust Doctrine offers a legal framework to enhance
the quality of state government by establishing management
standards for various public resources. The Public Trust Doctrine
provides the best safeguard yet known to preserving the natural
resources and the quality of Ilife that make Alaska wunique. A ll
three branches of government, together with the public at large,
must cooperate in good faith to ensure that the Public Trust
Doctrine is used with success for the benefit of all current and

future generations of Alaskans.
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Tongass Tourism & Recreation Business Association

7J0 Futh St « luneau. Al«ki 99801

May 3, 1992
Representative C liff Davidson
Capital Building
Juneau, AK 9980)

Dnnr Representative Davidson:

lhe Tongass Tourism and Recreation Business Association
<TTRUA) strongly opposes HB 578, giving legislative approval
to DNR’'s proposed trade of 2300 acres of virgin state forest
land (Leask Lakes) for 4300 acres of logged private lands
(W hite River), near Ketchikan. This legislation is an
unfair trade, put forth in a non-public process (out of
compliance with AS 38.50) and would establish a regressive
precedent we would suffer from for years to come.

7TRBA is about 120 businesses (and growing) involved in
outdoor recreation and tourism primarily In southeast
Alaska. The outfitters, guides, tour operators, wilderness
lodges, fishing charters, retailers and other businesses wc
represent depend on the wild lands of Alaska for our
livelihoods. Much of the allure of our state is derived
from the excellent fishing and wildlife viewing
opportunities and unspoiled scenery which exist in the wild
lands of Alaska. HB 578 stands to trade some of those lands
in a "quick and dirty" proposal which, if approved, would
leave all state lands at risk for similar swaps of valuable

forests for stumps.

Forested state lands are an important resource that are in
such short supply in the lower 48 that an increasing number
of visitors come to Alaska solely for the opportunity to see

these lands and the wildlife they support. The Leask Lakes
land, some 958 acres, is valued at only S72 per acre. This
trade would be not only a substantial economic loss for t.he
state, but a needless recreational and habitat loss that the
Ketchikan area can ill afford. One only has to realize that
tourism Is the *2 industry In Alaska, until the Oil runs out
and it becomes 41! I hope we <can count on you to help
protect the growing outdoor recreation and tourism industry

by stopping this poorly conceived b ill.

Sincerely yours,

Jeffrey Slosw
5xecutlv® Director

TOTOL



Issues in TCS's appoal

1. Appraisal. Thoro is no final appraisal of tho
lands to be traded. (DNR'"a chief appraiser has rejected tho
single appraisal in this case. Of four review appraisers, three

have not signed off and one has approved only a portion of tho

appraisal.)

2. Roads. DNR UBed a road wupgrading projoct to
equalize the values of the trade. The law contemplates cash
equalization. DNR awarded a sole-source contract to Capo Fox for

this work, bypassing AS 36.30.

3. Sustained yield. DNR evaded sustained yield by
failing to consider a timber sale before trading state land, as

required by AS 38.50.

4. Mini-EIS. DNR failed to adequately depict or
discuss the impacts of the trade, as required by AS 38.50.

5. Conflict of interest. DNR failed to check up on
thetimber cruise (basis for the appraisal), which may have boon

subject to a conflict of interest.

6 . Unclassified lands. DNR is disposing of land
without doing an area plan. Their regulation allowing this is

not backed up by the statute.

Other pertinent issues

Capital projects. DNR traded resources it managos for a capital
project, bypassing capital budgoting procedures.

Fiscal notes/oporating budget. There is no solid maintenance
provision for the roads the state w ill acquiro. Tho Ketchikan
Gateway Borough doos not havo road powors. DOT says it w ill not
m aintain the road. Once tho stato acquires tho road, it w ill be
pressured to maintain it. There is presontly a $0 fiscal note.
Double dipping/appraisal. Tho appraisal of the post-logging land
value was based on public road accessibility. W ithout road
access, the appraised valuos are invalid. A dditionally, the
announced public bonofit of tho trade -- recreational road acceaa
-- evaporates. The state pays Cape Pox to upgrade ita logging

roads, then valuss ths lend with resulting public access.

Contacti Davo Katz, 463-3366



LEASK LAKES STATE PARCEL e« STATE PARK OR LAND TRADE?

Cape Fox Corporation, an Alaska native corporation located in Saxman, just
outsido of Ketchikan. Is noarly finished cutting tho timbcrlands it received from the
fedoral government under tho Alaska Native Claims Settlement Act (ANCSA). Capo Fox
now wishos to trade those cut -ver lands for more prime timborland. The corporation
has proposed a land trade to the Alaska Department of Natural Resources (DNR) in which
Capo Fox would trade around 4.000 acres, much of which has been heavily clearcut. 10
tho state, in return for which Cape Fox would recoive around 2.400 acres of pristine,
state-owned old growth forest in the Leask Lake area, north of Ketchikan. Cape Fox's
purposo in obtaining these lands is to clearcut them extonsrvoly. At present market
conditions, tho Leask Lake limber is worth around $15 million.

Cape Fox has been proposing this trade or variants of it for over 10 years. And
for that long DNR has been avoiding the trado as not in tho state s best interest. But
undor Governor Walter Hickel, the state has changed its tune. DNR is now poised to
proceed with this trade. The public *benefits* to bo captured are said to to be
recreational uso of tho togging roads Capo Fox wilt leave behind, and economic
development. Timbor obtained by Capo Fox through this trado will bo shipped without

processing, as round logs, probably to Japan.

The $15 million giveaway. The stato will got little in return for its
valuable Leask Lake resources. Tho slate will loso high-value wildlife habitat,
rocroational opportunity, and timber. The state will acquire only tho surface estate of
(ho Capo Fox lands < Sealaska will continue k) own the rock. sand, gravel, and minerals.
The stato will gerrymander its remaining ownership to accommodate Cape Fox's interest
in only high value timbortand. The stale wilt aoquiro Cape Fox logging roads and
easements on logging roads e with tho expectation from the local government that tho
state wiQ then upgrado andor maintain those roads. AOOT has stated that stdoesn't havo
the funds io do so. The existing Cape Fox logging roads are unsafe for pubtc use. The
state wilt acquire Cape Fox lands of limited recreational and habitat value. to much of
which the public already has access (the pubic gains little). Finally, public economic
gams wiB be small and short-term. Timber wages will equal $2 million over two years
e less than ir2 of 1 percent of tho Kotchfcan Borough’s oipectod wage and salary total

over that i>me.

Habile! lost. The Leask Lakes parcel is 5.000 acres of old growth timber,
abundant water, low altitude takes, moderato rebel, and salt water shoreline. The
state owned area supports a nch array of wifoute species including trumpeter swans,
plus coho and sockeyt salmon, cutthroat trout, and Doty Varden char. ADFG predcts
that Cape Fox timber harvest wiB reduce the deer poputauon in the h”*h value Leask
Lakes area by 60%. and other wildlife numbers similarly. These numbers wB not
support s*nificant hunwig and viewing demand.

Recreational loti. The US Forest Servce recently stated puWcty that if the
Capo Fox land trad# *ran into problems.* the Foreil Servce would propose ta jjp fl a
ttfim U fIM I road ditt UMfc U fcn, m u **°u*d ***0* value lend and
enoourage Fie Forest Servce to build (and maintain) that road. This umoaded area
apparently receives a surprising amount of use currently in a recent McOoweB Group
survey. 20% of respondents sad they had been io the area « a very h$h number. The
I*«tc Lakes parcel 1 large end can ecoommodaie ¢ wide variety of rugh-quawy
recrea.M**' «K#6 - f*om temty p<rucking to hAmg to hunfang The Cepe Fox lands
are of lower been hervty impacted by dearcutting. and would



Leask Lakes State Parcel Briefing = Pago 2

not bo accessible to the public until alter timber harvest and/or road upgrading e
should that occur.

Local opposition. There is substantial local opposition to this trade. At
hearings before tho Ke'chikan Borough Assembly, 33 people testified against the trade
and in favor of a stale park. Only 26 favored the trade. (The Assembly then voted 6-1
for tho trade.) The Planning and Zoning Commission was split, 3-3. The City Council
only narrowly favored the trade, 4-3. These votes all came before ihe Forest Service
announced its willingness to build a different road. In tho recent McDowell Group
random survey of Kelchikanifes' opinions regarding ouldoor recreation. lhe value most
important to Kelchikanifes was habitat protection < both in general and with respect to
land trades in particular. Increasing recreational activities on the road system was
second. This trade would destroy both habitat and recreational opportunity.

The Better Choice - Leask Lakes State Park. Ketchikan is almost devoid
of state parklands. and is genuinely recreational destination-poor. For reasons of size,
location, recreational and habitat value, road-access achievability. and ownership
status, an outstanding use of this state parcel would be as a park. A park would also have
spinoff economic benefits as an attraction to independent tourists. Outstanding native

stone fish traps and petroglyphs exist on the site.

Summary. Tho state has avoided this trade tor over 10 years, and with good
reason. It wilt give Si5 million in state resources to a private corporation, while
creating new stato liabilities and diminishing the value of remaining slate resources. It
wilt destroy valuable habitat and diminish recreational opportunity. Moreover, the
local community is split as to the trade’s desirability. The trade should be rejected and a
state park designation supported.

Briofing from Tongass Conservation Society
PO Box 3377

Ketchikan, Alaska 99901

225-5827

Contact ponons: David Katz, TCS Staff 225-5827
Marna Schwartz, Alaska Environmental Lobby 463-3366






LEASK LAKES AERIAL VIEW
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All road locations must be verified on the ground to determine final location and feasibility The
routes shown would access an area approximately 285 acres in size of which 140 would be cut
in the first entry. This would represent 4 million bcfft of timber harvested in the first entry. If timber

is to cover road building costs, approximately 1.5 million bdft/mile is required, If this cannot be
met then suplementary sources of funding will be needed.



Leash Lakes roal

By 1AN1B LAWLKY
Daily News Staff Writer

Ifaproposed land swap between the
stale and Cape Fox Corp. falls through,
the U.S. Forest Service will pursue a
road project to the Leask Lakes area if
the community desires it, according to a
Forest Service official.

On Tuesday, Dave Fletcher, timber
management assistant with the
Ketchikan Ranger District, said the fed-
eralagency will pursue the road project
if the Ketchikan Gateway Borough and
the City of Ketchikan desire it.

At the request of Dave Katz, staff
person for the Tongass Conservation
Society, Fletcher addressed the
Ketchikan City Council last week to let
coundlmembers know of the recre-
ational opportunities in the area.

Katz said he wanted the council to
know of the recreation potential before
reaffirming itssupportofthe land swap.

*lonly bring this out to show you that
there is an opportunity here should
there be some problem with the land
exchange,* Fletcher said at the meeting.

According to Ketchikan District
Ranger Steve Segovia, the projectis not
being pursued now because the Forest
Service wants to remain neutral in the
land swap decision.

The proposed trade includes Cape
Fox'sland in White River, Harriet Hunt
Lake and Talbot Lake in exchange for
state land in the Leask Lakes tract.

According to Andy Pekovich, South-
east Regional Manager for the Depart-
ment of Natural Resource's Division of
Land, the state la waiting for an ap-
praisal on the lands.

He said it is expected sometime this
week.

In an article printed earlier in the
DailyNews. Katzreportedthathedoesn't
believe itis the Forest Service's respon-
sibility to remain neutral.

In an interview Tuesday, Kat:
the land swap goes through, ar
lentrecreational area for Ketchik
dents will be lost.

He said the land swan call
logging road to be built that a
expanded to allow residents t
Revillagigcdo Island.

However, he said, if aroad w
into the Leask Lakes area, a con
road could also be builtthat wou

7 only bring this
to show you that
there is an opportu-

nity hereshould there

be some problem
with the land ex-
change. '

— Dave Fletcher

the same thing.

'This road accesses an excellent rec-
reational area and we dqgn't need to
dearcutthe area to get that access. This
road provides us with all ofthe benefits
of the land swap without clearcutting,’
he said.

The bottom Hne, Katz said, is that the
land swap will cost Ketchikan the recre-
ational opportunitiesin the Leask Lakes
areabecause it will be undesirable after
nggmg.

Itb Katzlhopes to Inform the public

ivoxo

Cox<li J| AMWsavt

lion board feet r ftimber available in the
area would not cover the cost of the
road.

The road would be between three
miles and five and ahalf milesin length.
He said it takes about one and a naif
million board feet of timber to build one
mile of road.

Fletcher estimated that 6.3 million
board feet will be needed to pay for the
road into the Leask Lakes area.

This means additional funding,
Fletcher said.

*The timber won't pay for all of the
road,* he said.

Fletcher said it would take between
two and three years to getaroad into the
area.

Katz said he is pursuing the project
because he hopesitwilleventuallymean
additional roadedrecreation fortoePint
atv.

'This road isvery easy and attainable
forroaded recreation for Ketchikan,* be
said. 4



RECEIVED mar 2 1992

Alaska Environmental Lobby, Inc.

n P.O. Box 22151 Juneau, Alaska 99802 907*463>3366

February 28, 1992

Representative Cliff Davidson
P.0. Box V
Juneau, Alaska 99801

Dear Representative Davidson,

'Hie Alaska Environmental Lobby would like to alert you to a pending land exchange between the
State of Alaska and the Cape Fox Corporation (CFC) which would result in the loss of valuable
timber, wildlife habitat and recreational resources to the people of Alaska. The proposed exchange
is described in a Report on Proposed Land Exchange recently released by the Department of

Natural Resources.

DNR proposes to exchange 2400 acres of old growth forest for 4300 acres of CFC land which has
been extensively clearcut. Both properties arc north of Ketchikan. CFC will clcarcut 1500 acres of
the land it receives from the state. DNR maintains that the Ketchikan residents would benefit from

recreational access to the area provided by upgraded logging roads.

The Cape Fox Corporation has been proposing this land exchange since 1977. Until this past
year, DNR has rejected the proposal as not being in the public interest. Nothing has changed; the

public still looses by this trade.
The Alaska Environmental Lobby opposes this land exchange on the following grounds:

1) Itisnotin the public interest to exchange land with high quality, high value old growth forest
for land that has been clear cut. Any gain in recreational values by the greater access provided by
upgraded logging roads is more than offset by the diminished recreational values caused by
clearcuts and by the destruction of wildlife habitat.

2) DNR's evaluation of this exchange is seriously flawed. for example:

* DNR has accepted an appraisal which assumes that the "highest and
best use" of the land is to log the timber, there has been no
consideration of park, habitat, or other non-cconomic values.

* 39% of the state lands were appraised at only 10% of fair market
value.

* The State of Alaska is paying CFC to upgrade the logging roads, by
subtracting the cost of the upgrade from the value of the state lands.

* DNR has relied on a deer study done by Cape Fox and slighted a
projection by the Alaska Department of Fish and Game that there
will be a68% decline in the deer population as a result of logging
the state land.
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'Hie value of the state land was reduced by questionable accounting
procedures; for example, all state timber was discounted 12% over
atwo year period, while only some of the CFC timber was
discounted and then for a period less than a year.

3) This exchange will set a precedent for future private/state land trades and must be considered
carefully. However the Department of Natural Resouces is pursuing possibly illegal practices to
force the public and the legislature into making a rapid decision on this issue. Alaska statute
requires that a comprehensible explanation of the appraisal process be provided to the public thirty
days before any public hearings. The current appraisal has been rejected as incomprehensible to
the public by DNR itself, yet public hearings are scheduled for early March.

4) Finally, Alaska's timber resources must be managed as a renewable resource. If private
corporations arc able to exchange lands that can no longer provide revenue, for valuable state land,
then no corporation will have the incentive to manage their resources for the long term. Alaska's
corporations must be encouraged to follow prudent business practices.

AFL would like to reiterate that careful consideration must be made of the precedents that will be
established if this exchange proceeds. These precedents include the assumptions under which state
land is appraised; the type of goods or services the state receives in compensation; who and how
the public interest is determined and the public process used to facilitate such exchanges.

Volunteer Lobbyist



RECEIVED MAR 1 2 1992

KETCHIKAN

GATEWAY OFFICE OF THE MAYOR
BOROUGH Ralpli M. Bartliollomew
344 Front Street

KctcKilcan, AK 99901-6494

March 9, 1992 Phone 228-6605 Fax 225-7282

The Honorable CIifT Davidson
House of Representatives
P.O. Box V

Juneau, AK 519801

T11E LAND TRADE BETWEEN THE STATE OF ALASKA AND CAPE FOX CORPORATION

Dear Representative Duvidson:

You will soon review legislation proposing a land trade between the State of Alaska and the Cape Fox Corporation
(Saxman Village Corporation) which must be adopted during this session of the Legislature.

The Ketchikan Gateway Borough Assembly supports this exchange (resolution enclosed) and recently endorsed
this letter and my testimony at any future hearings.

The State Departmentof Natural Resources has completes its review and documentation supporting the Exchange
Agreement and is now In the public comment phase of the process. Commissioner Harold Heinze unequivocally
promotes the land trade as a no-cost, win-win settlement which will benefit not only the people of Southeast but
also the people of the entire Stale of Alaska.

Cape Fox Corporation owns the timber and the land in the White River, Harriet Hunt Lake, and Talbot Lake
areas immediately adjacent to Ketchikan. The Corporation is willing to pass title to the State without cutting the
multi-million board feet oftimber in the valley and surrounding areas, "Hie riveris presently followed on one side
by a timber road that will be upgraded for public use by Cape Fox Corporation as a condition of the Land

Exchange Agreement.

As a result of the land exchange, the public will inherit three prime areas with future unlimited availability for
recreation with ruaded access. Cape Fox Corporation has committed to a logging plan in the Leask I>ake parcel
which minimizes environmental impacts and preserves the view corridors from adjacent lakes and roads. The
community gains ail of this plus the economic benefits from the timber contracts, road building contracts, and
future visitor attraction and site use by the public.

Thank you foryour consideration, support and assistance in moving this important proposal during this legislative
session. It will be a model for the rest of the State.

Sincerely,

Ralph M. Bartholomew
Mayor

ALivuv//fu«t9Ml« AJJntst: 01f btdman Kttdl AK
PLm=* 225-2121 *22SJOO0OI| /w 2254727
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KKTCIITKAN GATEWAY BOROUGH
RESOLUTION NO. 954

A RESOLUTION OP THE ASSEMBLY OP TTIE KETCHIKAN
GATEWAY  BOROUGH, ~ALASKA ~ SUPPORTING ~ THE
CONCEPT_ QP A LAND EXCHANGE OP CAPE _POX
CORPORATION _PROPERTIES IN THE LAKE HARRIET
HUNT AND WHITE RIVER AREAS POR STATE OP ALASKA
PROPERTIES  IN.~ THE  LEASK  LAKES ~ AREA
RKVILLAGIGEDO ISLAND, ALASKA; AND ESTABLISHING
AN KPPECTIVE DATE.

RECITALS

A. . Tho Capo Pox Corporation owns propertigs in the White River
drainage and at Lako Harrjet Hunt”imd the State of Alaska owns a
|I_arkgo, contiguous tract of 5,140 acres in the area known as Leask
akes.

S
B. The Capo, Fox Cor?oration haB proposed a_land exchango between
he Corporation and the State of Alaska. This exchangé involves
he selection of some 50 acres of State land in tho Leask Lakes
rea _in exchange for 41 acres within the White River and Lake
Harriet Hunt afeas.

t

t

a

C. A community survey was conducted in tho sumrer of 1990
Juneau consultln_g firm “that identified a strong need for additi
outdoor recreational opportunities for tho residents of Ketchi
This survey also determined that such recreation was desired alo
the road system and t tho preservation of sport fishories a
maintenancé of wildl were important considerations in a
provision of additional outdoor recreational opportunities. T
survey also found significant community support for recreatign
opportunities in areas whore timber cledr-cutting was visible from
the road system.

D. A community workshop conducted in
creation of a Leask Lakes State Park
Land exchango recaonfirmed tho importanc
the need for additional recreational o

b
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November, 1990, on tho
or White River/Leask Lakes
e of hahitat protection and

al opportunities on the roaded
system.  This workshop also established the importance of tho
provisjion of a utility/transportation cqrridor dosigned to provide

Intra-island and inter-island accessibility.

' Rosearch performed by the Kotchikan Catcway Borough Oopartmont
f Planning "and Communjty Development evaluated a series of
ltornativo ways that tho Loaak t.akoa/Whlto Rivcr/Lako Harrigf Hunt
reas could bo developed and managed, and identified significant
dditional outdoor recreation and habitat values in tho Leask
ekos, white River, and Lako Harriet Hunt areas.

Public hearings wore held befora the Planning Commission and
ough Assembl addressmE tho valuus and issues associated with
creation of Leask Lakes State Park or a Leask Lakcs/Whitu
0 Harriot Hunt land exchange, and ovidcncod public
m and support for a proposed land oxchango.
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RESOLUTION NO. 954 Pago 2

roposed land oxchan
tho Cap
tho L

. RD qo Invalving tho Lako Harriot Hunt ang
Whlto lvor aroaa of 0

v
Fox Corporation for solectod St ato of
Lak aroa should provido groatly

Alaska proportioa in tho Loaak

augmontod outdoor rocroation opporty n|t|oa accooaiblo by vohiclo’
rotoct ortant habtat valuga in tho Whlt? River’ and Lko
arriet Hu t aroao, and allow for tho oventua provmon of an
intor-Island or intra-island road/utility corridor(s).

oad
ESOLVED BY THE ASSEMBLY OP THE
KA, aa follows:

La Exchange. Tho Kotchik
propog d land ex%tlt\a{t

NON, THEREPORE, IT IS R
KETCHIKAN GATEWAY BOROUGH, ALAS
n

goc£|an l« Support of Propose
te yBoroug app roves, i nco 0
tween tho Capo. Pox Corporat n State of Alaska inv
e Corporatl n's propertles ite River and Lake Har
n ( pro ximatel 41 ) and the Stato's proper
4 %s in the Leas L es enerally as depicted on
Section 2t Support of "Environmental/Timber* Alternative.
etch|kan Gateway Borough Assembly apﬁroves a variant of tho
exchango ?roposal déscribed ds ‘the 'Environment/Timber
rnative’ " tho "Report on Progo sed Land Exchango/Leask Lakes
0 Park*, datod November 1, 1990, prepared and retained for
revm ﬁ/ th e Borough Deg artme tof PIannlng and Commumt){
ment. This a ternatlve | nded prowdo an additiona
f habitat p t t|on_0ve Fox Proposal*, .also
b d-in hat gD nltlcant recroational
tri b
a

S oo

S
r
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ut epartme nt of Planning and
g pportunity Spectrum and
J
roval. In ordor to
ak Lakes aroa,  to
cess, to provide
tu ities, and both
lowing ‘condition g
e
S

e ent of 't | Riv ?_
uate Ity and tran sportati
I levels ot o tdoor recroational oppo

abitat and natural resource protecti tho fol on

f aanrovaI, affecting the ‘Environme t/Tl her* Altefnative, a
nded in any subsequent land exchange entered Into by t
f- Alaska and Cape Fox Corporation, and in any actio

of or involving the Ketchikan Gateway Borough:

a. The White River Land Exchange area include the exwtmg
Cape Fox Corporation quglng road, and the upgrading of this roa
to provido for safe public dccosa bo mcluded In tho evaluation of
the proposed exchange.

b. A public access casement be provided bt{ the Capo Fox
Corporation within and through private corporatton ands involving
access between Loaak Lakes and Whito Rive

; ific Cond|t|0 of AIp
r man gn
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Cc. Tho mainline section of now log %ln roads botween the
existing terminus of tho spur road W|th|n t hito Rivor area and
tho probablo terminys at or gongral y near tho ‘ponds* southeast
of Lea k Lakes ho de5|gned to g rovide orlzontal control sufficient
tg moot United States Forest Service standards for a public access
rbad, tat tho road havo a width of at least 16", and that it
utilize a design speed of at least 25 miles per hour.

59

d. The development of a road/utllltt{ corridor)s) for inter-
island or intra-island accoss bo explicitly recognized within tho
White Rivor and Leask Lakes area as being necessary and dosirable,
and that  sufficient right-of-way bo reserved for eventual
construction.

0. . A conservation easement ho agreed to by the Cape Fox
Corporation on ill land transferred to tho Torporation from tho

Stato that is not -to bho logged, ensuring that those lands aro not
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RESOLUTION NO. 954 Pugo 3

logged.

« Any porcion of t?o_ma
|

inlinn logging road crossing Capo Fox
Corporation” proporty within tho
access easement, and podostrian pu

Loask "Lakos aroa have a gu_bllc

blic access oaaomonta bo provided

(or at] "put-to-bed* ‘apur logqing roads chat provide accoas to tho

rooaining stato landa of significant aizo within Leask Lakes or
whoro rocroational uao ia expected to occur.

qg. . A Io?_gmg management plan bo dovolopod by tho Capo Fox

CorrForatlon prior to any Ioggln% of tho Luask Lakes“area, and thia

lan bo roviowod Dby.'tho” "Ketchikan Catcway Borougn Planning

epartment prior to tho commencement of logging by tho Corporation®
ho purpose of thia rovlew will bo to enduro ‘coriformance with tho
onditions of argproval statod in thia Resolution! and fo enauro
hat proposed timber harvest areaa generally conform to tho intont
f the *Environmontal/Logging Alternative*.

h. The cloar-cut aroa within tho Whito River area, consisting

of 725 acros located _wost of the current og mg road, bo
considered for incluston®in tho Stato-Corporation |&nd dppraisal In
order to determine tho valuo/worth of including thia aroa within
the Eroposed,area of land exchango botween the “State and tho Capo
Fox Corporation.

1. A master development plan will ho prepared by the
Ketchikan Catewa¥] Borough for "tho properties affected by tho
Fropoaod land ex¢hange in order ta nroperly assess noar-range and
ong-range pIannln% objectives and consequences. This plan will
uige tho use apd tho management of properties involved in tho Land
xchango and tho remaining Stato properties in the Loask Lakos

area.

jI" Stato land"within tho ‘Leask Lakes Aroa* not affected by

the land exchange between the Stato and the Cape Fox Corporation bo
rotained undor State ownership and management, and be classified as
ublic use* lands subject to tho tonas and conditions of an

approved mastor development plan.

Section 41 Effective Date. This resolution is offcctive upon
adoption.

o~ —

BOROUGH .MAYOR
ATTESTI

BOROUOK CLERX

ty
Approved as to forms

INTERIM BOROUGH ATTORNEY
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Lynn Canal Conservation, Inc.

Post Office Box 964

Haines. Alaska 99s27 i
RECEIVEO rtAit. .

March 20 .1992

Representative Cliff Davidson
P.o .Box V
Juneaul. Alaska 9801

Dear Represatative Davidson.

Lynn Canal Conservation opposes andexchange between the State of Alaska and tre
Cape Fox Corporation V\/nlch vvould resutt |n I0$orfvaluable urber, wildlife hebitat and
recreatical resources to tre people of Alada.

DNR p toexchange 2400 aoresofold growth forest near Leask Lakes fors 300 acresof
extersively clearaut land owed by Cape Fox intheWWhite River aea.  Both propertiesarc north of

Ketchiken. Cape Fox would clearaut 1443 acresof the land itreceives from tre stete DNR

maintains that the Ketchikan resicets would bereft from recreaticnal acoess 1o the area proviced

by upgraded lagging roecs.
Lynn Canal Conservation believes this track would be bad public policy.

1)  Cape Fox and other privete corporations must not be rewarded fornon-sustaireble resource
mangement by being able t track land tetno loger produces revenue forvalugble State lad.
Access 1o state landswall encourage Sort term, non-sustatneble management  Alaska™s tinber
resources must be managed as a renewable resoure.

2 ) The public %tgoeas skeing sli Alaska Statute requires ttata desenpoon of tre

rehensible o tre public be made availeble _m?d]to EENtC hcarug
Such aobscrlptlm smtaallzble >el public kearlg\é\gre held inmid liee tret
any transfer of pbliic lands must be carefully consi by trepublic Thlstrademustmtbe
ranlroeced pest the people of Alesa.

3) _ DNR scircunventing state procurement lans, by contracting with Cane Fox t upgrade
logging roeds without solicitigoonpetitinve bids. The appraised vallue of tre Leask Lakes
property was reduced by 2.3 million dollars tocompensate Cape Fox for the cost of upgrading the
roeds to recreatiarel g ality.

4) Theslalelan:isvvere gopraised under the assunption tret the Highest and best use of the
lad 510 log the umber ' g?f Quoted fromDNR sReport on Proposed 1and Exchange) The public
Interest.can not always be defined as tratwhich produces the greatest economic retum  Ixtter
values or non-economic Wsss, suchas Iaﬁormldlrlétﬂxtat, muu alsobe considered The
public must determire the hlghast best use of tre land\ Not DNR or DNR Y%appraiser

3)  There arealready pleity of unlogged nmarrauonal areas accesuNc inthe Ketchikan area
The logged Whirte Riser area isnot needed for addirticnal recreation




- = KXFCIITKAM ASF.A XrATR PAAXA ADVEFtOftY
TSAJ M. Tongais " MtchlkiAi AX yyyvi

Ac the March 9th, 1992 setting* the Ketchikan Area State Parka
Adviicry Board patted the following retolution:

The Ketchikan Area State Parka Advitory Beard reconresnda that
after the atate of Alaaka sakea a eeciaion on the propoaed Cape rox
Corporation Land Exchange all lar.da retained by the atate should he
designated by legislative action to be protected for recreational
purposes only.

Millias ftoteckl

vV \f* (o"P S -

Advisory Board Chair



Representative CIliff Davidson date April 16, 1992
EKCT. hb - 578 - Cape Fox

Trade Bill
Hi CIliff:
Z would like to encourage you to quickly »o*e HD-578 through your
coanitcee. | have been told that aoae House aenbers are holding

this Pill hostage for Kaohesak. Z would not like to be put in a
position of hindering the efforts of a fellow native corporation
(Cape Fox) for our benefit. This say be politically naive but |
would hope each bill could stand on its own. Your cooperation is

appreciated. Thank you.



received ;;;

April U. 1992

esentative Cliff Davidso
8ﬁg|rr III]ouso %oaourco 8 tee
Dear Representative HacLcan:

We at AIaska TraveI Adventure f Anc would Ioike to regi ter
our sugpg ?:r roposed land exchange between thé State
and the Cape Fox orBoratlon

ou re ments with Cape Fox Corporation, Alaska TraveI
a2 b
ure as

Xc{ ? oroted a cano 5 rat Harrie
rou “”1”00 H rl)ska &lSlyeaer Irm Wﬁe |eer\\/llceée
seciJ Erd’eé? anslg ?(fcati N a?{:ordo }Js B r%”re ?—I k
e Fr ?re Sn t aL provbdaosg i ﬁlté %ng ttract ven.ess
very% ﬁ an 3] arc p?eased ws|t

ta tour rate It
Sl
The lake is not only an excellent spot
ours ut 1S a[so %na tural spot ?gr
HJ A3|de from bP éln t e [ ?f
ar% pogu lation 0 ]a excel
s na popular Ioca recreation |

e belleve that the H%rrlgt Hunt Pc“o n of ttﬂe proposed
ﬁ hange IS ?n asset t tate wo e Br ortunate to

tain“and Alaska recreation usorﬁ would be” well cerved.
urge you to proceed with this exchange.

i
0
€
€
d

Sincerely,

Robert H. Dindinger
Pre5|éent J

cc: House Resource Committee

Ifllask R

TRAVEL ADVENTURES
9005 Ottoe™ HYNGSy. Stttz 04 . Jurmtu. 99001 Qo7)799-0052 Fab €o7)799-1749



Tongass
Conservation

Society

N ew s

t£1792 For immediate releese
Comtact: Dave Katz, 463-3366 Or586-1841
Mama Schwartz a Alaska Envirommental Lobby, ¢63-3366

Eviromentalists go t court to stop trocs-for-stunps trace

Tongass Conservation Society today filed an gopeal in Juneau Superior Court t© overtum
an Aprill 6 , 1992 decision of the Alaska Department of Natural Resources trading old
gronth forest for clearaut land near Ketchiken. TCS s an enviromental public interest
group located in Ketchikan.

DNR*s decision would give Cape Fox Corporation 2,335 acres of pristre, old growth
forest owned by the state in the Leask takes area, north of Ketchikan. In retum, the state
would get 4,336 acres of nearby clearcut and loser value land owned by the rative
corporation. Over 1,000 aores of the Cape Fox lads have been clearaut.

The heart of the Cape Fox lands, the White River Valley, hes been heavily Jogged by the
corporation, and is now dominated by a messive, 2 -4/2 mile-long clearaut.  Under DNR §
decision, the staie would irterat the White River, and Cape Fox would heavily log the
nowv-pristine Leask Lakes laxs, clearcutting over 1,300 aores of the best tinber. DNR §
staled raticele for proceeding with the trace tret Ketchikan residents can reareate on tre
logging roads Cape Fox leaves behind.

"This track of the public 3 faest for private clearauls s nothing less then a ripoff of
Alaska’™s las,” Baid TCS spokesperson Dave Katz. "'DNR s setting the banquet tzble for
every private corporation hungry t loed up on prime state resources.  What™s really
frigitening is DNR Commissioner Hcinze S Senate Resources testimony tret he wants to
make traces like this his menu for tre futre.  It's cut-and-run farest devestation & s

He cottinued, Tot only are we acoepting 1,000 acres of Cape Fox dearauts, at the same
time we"re actually giving them 1,000 acres of our own lands for just P 2 an acre.
Thai"s worse then a bad d=al.  Itf's a traesty.””

According to Katz, more then half of those testifyirg at public hearings In Ketchikan
opposed the trak. There i no consensus of support for this trace In Ketchikan,” he said.

*Now DNR s tryig to muscle this trace through tre lagislature this session, before anyone
catches on towhat a bad deal itreally B The agency was supposed to have a firdl
gooraisal over two months agp. They"ve been through two review gypraisrs, and they il
don"t have a firal gyraisal on thee latk.

-MORE -

P O Box 3377 « Ketchikan. AK 99901 « 907-225-5TCS



"This tress-for’slums deal s a scan, and DNR s violating tre state S lad trace lav.™

TCS s represented in iits gopeal by tre Sierra Club Legal Defense Fund.  According ©

SCLDF attomey Tom Waldo, the gapeal alleges numerous procedural and susstantive
roblers.

lan trying o qain lggislative aoproval for the trace this session,”” he said, ""DNR aut

proocecural comers and violated public safeguards. DNR hes given littke more then a

aursory aelysis 1o the envirommental and economic inpacts of the trace.  The public hes

yet 0 s a frdl, complete gyraisal.

"The gopeal allleges tret the tinber auise on which the gopraisal rests was marred by a
anflict of interest, In tret the company cruising the timber was also Cape Fox § long-time

timber buyer."

The frdl exchange agreement cl®j for Cape Fox to upgrade its logging roeds 1o public
aocess stavhrds.  This s millionplus project was idatrfied by DNR, which will trace
state tinber o pay for it- bypassing normal stale cpital budgeting and procurement
procedures. The aost of the road project was used to balance the books on the trace, by
Sbtracting the aost of the road upgrade fram tre higher value of tre state 3 lads.

According to Waldo, the gopeal alleges that this approach s also fundarentally flaned.
"We keliee the law contemplates cash ~ not cpital projects like roads - o eqalize
values in lad traks,” he said.

A aalitaion of envirommental groups s opposing the trade, including the Alaska
Enviromental Lobby and the Southeast Alaska Conservation Courcil, as well as TCS.
Recattly, AEL distrituted wooden nidels to legislators, symbolizing the trace™s lack of
pblic valle.

"This track wotld declare open season on Alaska®s public lads, said John Sisk, SEACC
exeautive director. Mama Schwartz of AEL conaurs.  "'This would remove any incentive
for private corporatians to manage treir land sustairebly,” She sad.  'In fat, itwould
revard unsustaineble management."

-END-



Thomas S. Waldo
SIERRA CLUB LEGAL DEFENSE FUND, INC.

325 Fourth Street
Juneau, Alaska 99801
(907)586-2751

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT AT JUNEAU

TONGASS CONSERVATION SOCIETY,

Appel lant,
Case No.

STATE OF ALASKA, STATEMENT OF POINTS ON APPEAL
DEPARTMENT OF NATURAL RESOURCES,

Appellee.

Appellant Tongass Conservation Society intends to rely on the following points on
appeal :

1. The agency relied on an appraisal that was incomplete at the time the decision
was executed and at the time the notice of proposed exchange was issued, in violation
OF AS 38 50 020. AS 38.50.130 and 11 AAC 67 240.

2. The agency relied on the acquisition of road upgrades to equalize the values
of the state land and Cape Fox Corporation land, in violation of AS 36 30 ano 11 AAC
67 260

3. The agency failed to consider the alternatives of seiung or leasmg the state land
or interest land and d*J not ciscuss those alternatives in the report on proposed

exchange. *i violation of AS 38 50 100 and AS 38 SO 130



4. The agency did not include an adequate discussion of the social, economic and

environmental impacts of the exchange in the report on proposed exchange, in violation

of AS 38.50.130.

5. The agency abused its discretion by relying on an incomplete appraisal that is
marred by a conflict of interest in the timber cruise, improperly discounts open space land

values, and fails to adequately consider public interest use values.

6. The agency failed to include a map of the tracts proposed for exchange in the

notice published in the newspapers, inviolation of AS 38.50.110.

7. The agency failed to classify the land or to complete a regional or site-specific

land use plan for the land proposed for exchange, in violation of AS 38.04.065. Any

regulations permitting the agency to execute land exchanges without complying with
these requirements are invalid as inconsistent with the statute.

Respectfully submitted,

SIERRA CLUB LEGAL DEFENSE FUND, INC.
Attorneys for Appellant

DATED: April 21, 1992 By N
Thomas S. Waldo

STATEMENT OFf POINTS =2



Tongass
Conservation

Soclety "

PLEASE OPPOSE SB 465 & HB 578 (LEASK LAKES LAND TRADE):
DON'T TRADE OUR TREES FOR THEIR STUMPS!

SB 465 and HB 578 would give legislative approval to DNR §proposed trade of2 300
acres of prime, undeveloped state forest land (Leask Lakes) for 4,300 acres of heavily-
logged private lands (White River), near Ketchikan. This proposal offers you abad
deal,developed by abad process, and establishingabad precedent we will doubly
regret when lines form for similar deals in the future.

BAD DEAL

In order to make this trade look like a fair deal for the state, DNR resorted to
"‘creative accounting.” For example:

e DNR assigned almost 1000 acres of the state lands in the proposed trade an absurdly low
value of only 172 per acre! No land anywhere in Alaska sells for that low a price.

« DNR used an excessive 12% discount rate to artificially lower the value of the LcasV Lakes
land.

¢« DNR vastly understated the impact to fish and wildlife from logging the pristine Leask
Lakes land. The Alaska Department of Fish and Came predicts a 71% drop in deer
populations on the Leask Lakes trade lands if the trade goes through.

* DNR vastly overstated the recreation value of the White River clcareuts. More than half
the people testifying in Ketchikan opposed this tradel

BAD PROCESS

Alaska law requires DNR to propose land trades only after a professional appraisal
considers the values of the tracts. Despite this law, DNR went to the public with a
draft appraisal tsown reviewers rejected as "'incomprehensible.” DNR has still not
presented either the public or the Legislature with a completed ,certified appraisal.
DNR also proposes to violate the law by trading state-owned timber for road
construction by the private landowner - bypassing the state$ timber sales and road
construction bidding processes

BAD PRECEDENT

In Southeast Alaska alone, there are over 500,000 acres of private timborlands, most
of which have been clearcut over the last ten years - without consideration to
sustainedyield If this proposed land trade goes through ,all other state lands will be
fair baitfor similar trades and thepublic will be left with a legacy of stumps.



KETCHIKAN GATEWAY BOROUGH

i Office of the Borough Manager

1> 344 Front Street
Qe Ketchikan, Alaska 99901
Brir €07)228-6625

April 24, 1992

Representative CIliff Davidson
Alaska 8tate Legislature
State Capitol

Juneau, AX 99801-1182

Dear Representative Davidsont

REt

HB 378

Thank you for the opportunity for the Borough to visit with you
yosterday concerning the proposed State/Cape Fox Land Exchange.
You asked what the Ketchikan community will receive out of the
proposed land exchange. The following represents a summation of
the public benefits!

1.

When the trade is approved, Cape Fox Corporation will get
2.333 acres of land at Leask Lakes, but the public will get
4.366 acres in the White River drainage, the Harriet Hunt Lake
area, and the Talbot Lake area.

Cape Fox Corporation will get about 40 million board feet of
timBer. The public will get about 38 million board feet of
timber.

The publia will got more than 11 miles of rsoreation roads.
This is an important and significant increase of roads in the
Borough.

The publia will «jat ovtc Tfiva silaa_of ooogn—fcqnt and
lako-front property that haa commercial, residential and
recreational value.

Tho public will get over seven miles of river-front property
on the Whito River with no loss of river-front on Leask Creek.

*a0iFrojsots\tsndxseh\D«vidsoa



6. The public will get access to the White River, a wide, low-
gradiont river with high recreation value.

7. This trade will protect the important fish spawning and
rearing areas of the White River.

8. The harvested area in the White River (about 24%) was not in
the original trade proposal from Cape Fox. The Borough asked
for that parcel for long-term recreation land management
purposes.

| hope you will find this information wuseful. The Borough
appreciates your commitment to scheduling BB 978 for a hearing
before the Senate Resources Committee. |If you find that there are
other questions or issues that you would like to have addressed,

please let me know.

David 0. Crow
Borough Manager

DCC/GBM/IMF

Sa01fro: *otc\U fidi*ch\ Dkvidion



Alaska Center for the Environm ent
1971-1991 519 West 8th Ave "201 « Anchorage. Alaska 99501 « (907) 274-3021

April 20,1992

Rep. CIliff Davidson
Alaska State Legislature
P.0.Box V (MS 3100)
Juneau, AK 99811

Pe: Proposed Leask Lakes Land Exchange
Dear Repres®*Miver~r3avidson:

The Alaska Center for the Environment would like to express its
strong opposition to legislation (SB 465/HB 578) that would approve
the proposed Leask Lakes land exchange with the Cape Fox
Corporation. This trade certainly provides very substantial
benefits to the corporation, but it is just as clearly not in the
state's Dbest interest.

The State of Alaska would trade important old growth habitat for
lands that have been heavily clearcut. These lands have not only
lower commercial timber value but lov/er fish and wildlife and
recreational values as well. ADR&G has said both that species
diversity is substantially greater at Leask Lakes than at White
River, and that logging Leask Lakes could result in a 68% reduction
in deer numbers in the area. Additionally, since wunroaded
recreation opportunities will become increasingly scarce .
Southeast in future years they should be protected, not lost.

We hope you will vote "no" on this legislation, which is not only
a bad deal in itself for Alaskans, but sets a dangerous precedent
favoring individual corporate economic interests over the weifare
of the general public.

Sincerely,

Cliff Earacs
Issues Director



E\?asia gtate Legislature

JBuneau Alaska 99811
April 30, 1992

Dear Senators:
TS g, e e o o) T Tl
gmspurred to wrrte an teIII you tHat I oppose “the trade. y |

o&e{gate a cnarter business and use thﬁ rea ins ( and fall

irespin) Ie e Crgtttlong o O Irremﬁorestrorizreny% s ghout fou

or our

tourrst tra g V\%n goose S0- tos IS area IS the first
hin 9many tourrsts see ex nter ai nd |t |v8s them their
rrs 8 las |n Hrg F ||on of Alas ﬁ aska B oesn't take a
g stu t 0 vrsrt ere 0 so ecaufe the% want to
amon o{ |ngs ree |n the u position u Iness
and [ran !) £ |t p\Rgr(} see the natyra
?rrstrn e ¥ orest 0 this man trmeﬁ eac season so the
orest sti o uce for our econo eo e c ere anot“pal}/
showt em Wh ave lost not a unc s ru 0
ome. Alas a |s rent

ﬁump orest. he¥ can see that at
ope’ it stays th at way

wtht ||| be unnrn for ffice this f I'm sure
ask | say thaf are r res onsr deveo ent
or envrronme a sound deyelo men Pleas our oters

you mean It ana vote against SB 465, the Cape ox an trade.

Thank you for your consideration.

Mncerely

Andrew M

945 Fritz Cove Road. Juneau. Alaska 99801 (907) 789*0919



Tongass
Conservation
Soclety

Legal Issues surrounding SB 465

SB 465 has just passed the Senate and will be moving to the
House. SB 465 (HB 578) ratifies a land trade betvaen the state
and Cape Fox Corporation. Cape Fox is a village corporation
located outside Ketchikan. Cape Fox wants to trade land it has
logged, plus other land of lower value, to the state. In return,
the state would give Cape Fox prime forest land, high in
recreation, habitat, and tourism value, which the corporation
would then log. DNR has approved the trade. AS 38.50 requires
legislative ratification of the trade before DNR can finalize the

deal.
1. Present litigation.

Tongass Conservation Society has appealed DNR's decision in
Juneau superior court.

The appeal alleges violations of both process and substance
in DNR's decision. Most violations are of AS 38.50, the state's
land trade law. (Please see page 2 for a summary of appeal
issues.)

2. Further litigation anticipated; new Senate Rules CS.

A Senate Rules CS amended the bill. The citizens of the
Ketchikan Gateway Borough will decide by referendum whether to
approve this legislative appropriation. The amendment has a
severability clause: if the citizens vote the trade down, and a
judge finds the referendum illegal, the trade stands. No other
Senate Committee has examined this amendment.

3. Constitutional issues.

An attorney familiar with the trade has written an article
on the public trust doctrine in Alaska to be published in the
University of Oregon's Journal of Environmental Law and
Litigation. The article mentions the proposed trade, questioning
its constitutionality and urging close judicial scrutiny.

PO Box 3377 *Ketchikan. AK 99901 « 907-225-5TCS



e

ghe fa|l p tlon Waa submitted to O.N.R. by the To ﬁ
ort A'sS0 |(at|on urm(L)({J the public co m nt derlqh or
slnt[]ade. rotlnon etre
malne ess ent I% é e same. {1l res 1on
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habitat value, . Recent U.S.
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Thank you for your consideration of this issue.

Jack Lee VIct Chalrman
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am r *n:te \r, order to e : -;; r . string opposition to tne
orooosed ‘and swap involving the a--.-*? River- Leask Lakes areas
*myr-*etcmkar ~his *rade =eem= *. :e a bad idea in every way to me;
up an area :: scenic beaut-,. .;tr. prme old-growth stands of
fees maters.neds. and w:ldi*ve eor a oarrer,. blasted moor; scace that
>* coco only emeordrfmg through on f e «may to somewhere else ! nave
e: -or -atrer fed to hike? thro-oh trat cut-over area arid it is
eeecar' . useless -ecreat*onally. wnate-e- sporters of the trade may
say jr:e lace r:>-.as nad its esa. ..-f tne Leask Lakes area there ;s
-1 e 't eees? e mes*ew gettf:i: a:  or:e clearcut it wilt only os a*
e,es:*e like the write Ri.er :?ear:-ts are, ard all the V-moer *.;rr
of & w f rave only ce’aye: the cay when Cape Fox Coreoration
to ci e ud its rape ard ,\.o0 ’ogamc tecnmdues
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short term joos. the Leask Lares a*ea will :e worth a lot more, to a
:t more people, fora lot longer time w?it is developed and -sed
*se’y and sustainably

Sincerely yours

*a : HceM
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Honorable CliffDavidson
Chair, Hou.e Resources
Alaska State Lf§Islature
State Capitol

Juneau, AKm O |-1182

Mr. Davidson,

lamas rventeen year, life long resident ofKetchikan. lhave to drive
through one cltar cuton my way to Ice skate or ski.... | hate it. 1 do notwantto

trade a primeJ'orestrecreational areafor more clear cutsl Vote down the Cape

Fox trade.

Sincerely,

VL

Jeanne Perry
618 SunsetDr
Ketchikan, Ah 99901

PUw copyto:

Rtp. Lincoln Rtp. Hndxm
Rtp.Zawodd Rtp, Canty
Rtp. FIrXelsuin Rtp, lvwt
Rtp.Mcy*r Rtp.Lanan
Rtp.Onustndorf
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P.O. Box 3280
Ketchikan, Alaska 99901
May 3, 1992

Honorable CIliff Davidson

Chairman, House Resources Committee
Alaska State Legislature

Stato Cap;,toi Building

Juneau, ;.aska 99801-1182

Dear Representative Davidson,

I vouli like to express my sincere deairo that the Alaska
State LE€(Q, slature reject passage of the Cape Fox Corporation's

proposed Jand exchange bill (HB578 and SB 465).

This trade is primarily a short-sighted "timber-deal"
vhich vill result in squandering and abusing valuable
publicly-c vned resources. | am personally familiar vith
these lane a and know that several much better options exist
for the irtelligent management of this area.

Many peopls in Ketchikan feel the process to push this bill
this far as been contrived and manipulated. The Ketchikan
Gateway Berough's (KGB) "ﬂubllc hearing” vas little better
than a karjgaroo court. The KGB appeared to have no intention
of providijng good accurate and factual technical information

to local citizens, and in fact seemed to suppress such
informaticjn as much as possible. Local citizens have not had
the mfo(rj]qatlon needed to fairly consider the pros and cons of
this trade  Both the timber cruise and appraisal are of
dubious vailue. Information given to the public has been
twisted and misused. For each reason given for doing this
trade thers are better reasons for not doing it. The _
environmental costs have not been factored iInto the apr-~aisal.
No comprehanaive assessment has been done regarding the losses
of publicly-ovned wildlife resources, and no mention has been
given to tbe value of these lost resources. If state lands and
timber are put "on the block"” they should go to the highest
bidder. The KGB has lands that Cape Pox has shown interest in
trading fo the White River, but the K@ is unwilling to trade
their own Lands. Finally, Wh}é are we selling valuable undamaged
state land 3 for as little as $72/acre and buying clear-cuts and
other unusible lands for about four times as much??

There is nit time enough to properly scrutinize this land
exchange ol examine it in an open and fair public review
process lease put a stop to this land exchange. Thank you

for considering this request.

Sincerely,

J Cutfe* [on-

Jackie Cant”rbury
cct House Resources Committee members



Honorable CI{f Davidson
Chair, House I \esou: ces
Alaska Stale L \glslature
State Capitol

Juneau, AK 99801-1182

Mr. Davidson,

I am writing to the stress my displeasure abouttheproposed Cape Fox land
swap. Itapp<arsto me, to be moreofa Cape Fox land swipe.

Ifeelthet DNR hasnotlived up to thepublic trusto fbeingfair and
EOTJITARL1$\tn the PUBLIC. The accounting and accountability on this trade

has notbeen tirough, nor is itaccurate.

Ifeel thettheprocess has been slanted. That Cape Fox hasputtogethera
"deal”thatw iI!benefitCape Fox almostexclusively.

Ifeel thet this trade willseta negativeprecedentfor other state lands that
will reduce ou *viableforests to stum ps.

Il urge you the to oppose the Cape Fox land swipe
Sincerely,
Carolyn Stallir gs

618 SunsetD r

Ketchikan, AK\99901

PUo»t copy 16:

Rtp. Lincoln Rep. Hndtan
Rtp. Zoovadd Rtp. Carney
Rep. Plnkelsuln Rep. lvan
Rtp. Moyer Rtp. Leman

Rtp. OntsxnOorf



To: Honorable CIiff Davison
Chair, House Resource
Alaska State Legislature
S ate Capitol
Jifneau, Alaska 99801-1182

From: Mike Haddix /
8: Mountain Ash Hts So.
Kstchikan, Ak. 99901

As a resident qofthe community who allegedly will benefit most directly from the
trade, 1fail to see any benefits to trading an undisturbed, excellent sport hunting
and fishing area for the mostly logged over White River area and the additional
parcels includ<d in the Cape Fox-Leask Lakes trade bill (SB 465). Clearly, this
proposal is no :about roaded access to recreation but rather, economic gains for
a corporation, This trade is not a good deal for the public nor does it encourage
sustained use and financial responsibility of the Cape Fox Corporation. As a
Ketchikan resilent I ask you to vote against this bill.

cc:  Rep. Lincoln
Rep. Carney
Rep. Ivtn
Rep. Fiikelstein
Rep. Meyer
Rep. Zavacki
Rep. Hudson
Rep. Le nin
Rep. Grissendorf
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Deth Antonsen

305 Awustin

Ketcnikan, Alaska
99901

Alaska State Legislature

State Capitol

Juneau, Alaska
99801-1182

Dear

I am writing in regards to the Leask Lakes/Cape Fox
land trade deal. Please, do not let this slip by without
a hard look at the facts. This trade is not in the best

interest of the people of Ketchikan.
I was born and raised in Ketchikan as were my parents.

|l love Alaska and it hurts to see our natural resources

squanderea for the sake of short term .jobs. My family has
been involved in the logging industry for over 50 years so
I am not anti logging.

We need more forested hiking trails and campgrounds in
the Ketchikan area. To offer a clearcut area to us to
recreate in simply because it has logging roads is illogical.
I don't know anyone with all their marbles who wants to camp
or hike in a clearcut. It is a dangerous proposition,

especially for children.
What this trade really boils down to is a trade of stumps
for trees and favors industry's short term goal (money) at

the expense of quality of Ilife for current and future
generations. I don't know of any tourist with a desire to
camp in a clearcut either.

Again, | implore you to please seek out all the facts
about this land trade before you make a decision. There is

only so much old growth forest left and once it is gone we

can never get it back.
Thank you for taking tha time to read this and consider

my views.

Beth Antonsen

COIDNB
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r t s [/)Ve. Z /A Z Adillafoar)

ZJuir, /bust. /Resource (?d/ly)rr>/llc.£

Dear 2aMa<rolil

I am against the land trade between Cape Fox and
the State. It doesn"t seem logical to me that the
State would accept barren, logged-off land for land
that 1is full of old growth timber. This land is
already highly used for recreational purposes. Why

give it to Cape Fox to abuse? Please do not make

this trade.

Sincerely,

Michael Patrick
PO Box 551
Ward Cove, AK 99928
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Jeff Budd

Box 7263
K etchikan, AK 99901

6 May 92

liff D avidson
hair, House Resources Comm ittee

Cc
C
A laska State L egislature
Capitol Building

J

Dear Mr. Davidson,

I would like to go on record as one Ketchikan
resident who does not support the Leask Lakes

/C ape Fox land trade. I feel there are many others
in Ketchikan who also do not support this trade. |
am a member of the Ketchikan <city Council,
although | am not writing on behalf of the council,
and meet a fair number of people during my day.

There is a good percentage that do not support

this trade in that group. There are many more
people that I do not come in contact with who | do
not know how they feel one way or the other. I do

m ajority of the community do support the trade.

Thank you for your attention.

Sincerely,

Jeff Budd
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May 3, 1992

Honorable C iff Davidson .
Chair, Hous4 Resources Committee
Alaska Statu Legislature

State Capit™:

Juneau, 99801-1182

Dear Representative Davidson,

As a oonoarhed resident of Ketohikan, | would like to take this
opportunlt%_ to express my strong Qi)posmon to the Leask Lakes -
Cape Fox Coirporation Land Trade bill that your committee is
currently osmsidering.

While it is true that Ketchikan, like most Southeast communities,
ourrently lacks opportunities for quality roadad recreation, it
is also tru4 that the roads we do have either pass through or
terminate i;i extensive clearcut areas. Those of the Ward
Creek/Lake Harriet Hunt and Whipple Creek drainages (both owned
and rapidly clearcut by the cape Fox Corporation) are fine
examples ~We certainly don't need another road through a
visually anl biologically impoverished landscape just for the
saku of bei lg able to put a few sore miles on our vehicles. What
we dfl need .s a road t_o/thro_uqh a fine example of Southeast
Alaska's un que, albeit rapidly disappearing, temperate
rainforest where local users and visiting tourists can have the
opportunity to sea and experience what southern Southeast
Alaska's forest resources have to offer. The state-owned Leask
Lakes tract offers the best opportunity for such a quality
recreation ixperienoe. Promulgating this exchance for the sole
economic belefit of a corporation which hao liquidated its
resources tirough non-sustainad yield management would preclude
the possibi Lities of establishing a road system that accesses a
E)rlstlne_ arWa. | realise that at this late date in the _
egislative session, &/ou've all got priority issues to consider,
but X ask tiat g_ou take a moment to consider both the obvious
inequity of trading Rrees for stumps**, as it has been called,
and the pre cedent that such an exchange will establish for the
future. Think you for your time r*d consideration

Sincerely,

Kevin J. Harjley

co: Rep. Linooln Rep. Moyer Rep. Carney
Rep. ZapacKki Rep. Gruasendorf Rep. Ivan

ReB. F  elstein Rep. Hudson Rep. Leman



RECEIVED fIAfi * i >

March 23, 1992

Reid Cross
P.O. Box 8983
Ketchikan, AK
99901-3983

Andrew W. Pekovich

Regional Manager-Southeast Region
Department of Natural Resources
400 Willoughby Avenue

Suite 400 Juneau, AK 99801

Dear Mr.. Pekovich:
Iam a resident of Ketchikan and | attended the recent public

hearings concerning the land exchange between Cape Fox
corporation and the State of Alaska. D.N.R.

After listening to both sides of the issue I am going to have to
speak against the exchange. The Leask Lakes area should stay in the
states care for the following reasons:

1. Preservation of Old Growth. |think that is reason
enough this area's preservation. We, as humans need to
have some old growth, there Is no other justification
necessary.

2. Economics. |just do net think that this makes very
good business sense. The timber at Leask Lakes is very
valuable and will just continue to become more valuable as
time goes on. Let us leave this place as it is for a long term
investment. In fifty years when our grandchildren are
making the decisions this timber will be worth a lot more.
It Is imperative that we leave them with something worth
being a steward of.

3. The majority that spoke during the public hearings in
Ketchiakn were against the exchange.

Thank-you for considering my opinion, please exercise caution
and prudence on this decision.

Cin ram]\®

Reid Cross
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£ 445 Front Street  Ketchikan, Ak. 99901 April 6, 1992

Representative Cliff Davidson
Chair, House Resources Committee

re. proposed State of Alaska, Cape Fox Corporation (CFC) land trade

Representative Davidson:
| OPPOSE THIS LAND EXCHANGE

In the preliminary exchange agreement the Ketchikan Gateway Borough
states: QUOTE _
"The Ketchikan Gateway Borough believes that the
resultant direct and iIndirect benefits of the land
exchange including economic, recreation, habitat,
environmental, and transportation henefits represent a
unique and significant community benefit." DQUOTE

| believe there is NO DOUBT that this community supports all of the
items listed above.

However, | qluestion that THIS EXCHANGE accomplishes any of these
goals terribly well, and there are some that it definitely hinders.

ECONOMICS.  The economics of a short term infusion of cash from a
timber sale are insignificant compared to the economic henefits of
a state park, which is an alternative f)lan that | support, and
there are others possibilities as well. [f the trade goes through,
| doubt that what we have after logging will be very attractive to
our guests, and if the community 1s even willing to pay for the
maintenance of the road3 it will be a net loss for year after year.
This will likely never end because the road is such that it may
never be taken over by DOT or FHA

RECREATION. | seriously question the recreational benefits of this
exchange.  The plan 1s simply a logging plan. It may be a
relatively TOOD Iogg[ng plan.  However, there has heen no
indication, and definitely no guarantees that the state or the
borough has interest or ‘money, to open and maintain roads or
develop facilities whose real intent recreation. In fact there
have been indications from the state that it is NOT interested.



We do not know if there will be any access for a period of ten
years by which time CFC will be required to complete its logging,
SO it is not the quick fix to our recreation needs as has heen

touted.

Additionally, the majority of the land will greatly resemble the
views of the clearcuts along the road to Harriet Hunt. These views
have never encouraged me to recreate in the vicinity, and | see
little reason for the public to pay for a recreational road that
drives through more of them. The recreational needs of this
commun_|t¥ would be far better served by developing the recreational
potential of the land that we already own.

if this exchan%e goes through, the state will gain ownership of
several valuable pieces of propertK. Some parts of them have
recreational potential. However, the best we could do, if they
were developed, would be second class compared with what we can do
with the Leask Lakes tract as it is today.

HABITAT and ENVIRONMENTAL. ~ This trade does not have habitat
benefits. | was greatly disappointed to hear the KGB Planning
department call this the “"environmental alternative" in their
analysis and | feel that it is tremendously irresponsible for a
public agency to suggest that, with regards to habitat, two
drainages with the best habitat cut out of them are better than
one. This trade does not benefit habitat, and it is shameful that
public agencies would trg to present it as such. The outrageous
statements such as only 63 acres of habitat affected when 1200 are
harvested would be ludicrous if they were not Part_of public
documents. Current estimates show over 70% deer |*ss in the land
that CFC would retain after the trade.

TRANSPORTATION.  If we are truly serious about promoting a
transportation corridor further up the island, the purchase or
upgrade. of any roads, such as those in this exchange, should be
made with that in mind. In fact the biggest opportunity on the
horizon for roaded recreation is linking Ketchikan with the USFS
Shelter Cove timber sale. The CFC land exchange buys and uBgrades
roads which are neither the preferred alternative of the USFS or
the L'OT.  Without resolution of these differences, we may be
spending substantial state resources that could in stead be spent
on an acceptable alignment that meets DOT, FHA, NEPA, and other
standards.  To date 1 see no indication that this exchange



accomplishes Its objective of transportation, and may in fact
hinder it by spending dwindling resources.

SUMMARY. If there is to be a trade of public resources, it should
be done on its merits, with carefully analyzed benefits to the
public. As | review the communitybenefits which this trade is
meant to accomplish, | find that it falls very short of achieving
its goals. It is my opinion that the best o,oportunlty to achieve
economic, recreation, habitat, environmental, and transportation
benefits for the community would be to retain the entire Leask Lake
Tract in State ownership and use funds raisedfrom limited harvest
in partnership with the USFS and DOT  to builda road that connects
to the Shelter Cove timber sale.

This land trade does not accomplish its intended goals. In fact,
it hinders them, decreases the value of the publicly owned land,
and decreases our OB,@ortunltles for future economic benefit and
?ubdllc enjoymnent. Please do all within your power to oppose this
rade.

Thank you for listening

Bill Rotecki



RECEIVED MAR3 | 1992
March 28, 1992

Representative CIliff Davidson
Chairman, House Resources Committee
House of Representatives

Juneau, Alaska, 99811

Dear Representative Davidson,

As the chairman of the House Resources Committee, please
consider co-sponsoring the enclosed bill. There is a broad based
support for protecting the state owned lands within roaded access
of Ketchikan for recreational use only.

The agencies such as the Mental Health Trust are charged
with the duty to produce income from state land resources vested
in their trust. Likewise there is a great motivation at the
state level to trade undesignated state lands to the Mental
Health Trust to clarify title and fulfill other responsibilities.
Because of such forces within Alaska people of Ketchikan are
justified in their fears that whatever the outcome of the Leask
Lakes Land Trade, any state lands in these areas may be yet be
lost for recreational use by the people of Ketchikan.

Specific statutory protection is difficult at this time due
to the unresolved issue of the Leask Lakes Land Trade. Through
this resolution the legislature can immediately recognize the
unique value of these lands to the people of Ketchikan and
support development of accessible recreational lands for the
people of Ketchikan Gateway Borough.

The resolution reflects accurately the enclosed motion
passed unanimously by the Ketchikan State Parks Advisory Board.
Included on that board are members from all sides of the Leask
Lakes Land Trade Issue. Eric Muensch helped design the land trade
for Cape Fox Corporation. Bill Roteki is one of the leaders of
the Torgass Conservation Society. Nathan Jackson is a leader
within the local Native community. The motion initiating this
action passed unanimously.

To facilitate passage of this resolution | have spoken with
staff a. the offices of Jay Kerttula, Lloyd Jones and Cheri
Davis. | have forwarded to them copies of the bill, requesting
that they co-sponsor it. If the Resources Committee of both
houses introduced the resolution with bi-partisan support, action
could be taken in this session of the legislature. Thank you for
your time and effort on our behalf.

Sincerely,

Ernest B. Meloche

Member, Ketchikan State Parks Advisory Board
PO Box 6058

Ketchikan, Alaska, 99901

247-6058
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To: Honorable Cliff Davidson
Chair, House Resources
Alaska State Legislature
bete Capitol
Jjineau, Alaska 99801-1182

From: N[eg Cartwright
P O. Box 9506
Ketchikan, Ak. 99901

I am a resident of Ketchikan and am strongly opposed to the Leask Lakes-Cape
Fox land track proposal currently being considered by your committee. | feel the
whole trade pi ocess has been railroaded by some Borough Assembly members and
the Cape Fox lorporation in an effort to generate 50 jobs for 2 years. This trade
proposal is no:about roaded recreation but rather short-term economic gains that
will primarily benefit private shareholders of the corporation. The state owned
Leask Lakes IS unique in that it is centrally located and has the potential to
be developed into a high quality recreational area with roaded access and varying
levels of outd<ar activities for all residents of Ketchikan. Future roads planned
in this area fbi transportation and utility purposes make this a viable alternative to
trading old-gr<Jwth forest for clearcut lands as outlined in the bill proposal in front
of you. Pleasb, | urgue you to carefully consider the implications of this bill and
the lost recreational value of our public lands if this proposal is adopted.

cc:  Rep. Liicoln
Rep. Cimey
Rep. m
Rep. Fiikelstein
Rep. M >yer
Rep. zswiacid
Rep. Hddson
Rep. Leman
Rep. Gijussoodorf
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May 5, 1992

Honorable c¢ iff Davidson _

Rralkr Hous4 Resources committee
askd Statu Legislature

State Capit™s

Juneau, AK 99801-1182

Dear Rapreai mtative Davidson,

As a concerpad resident of Ketohikan, 1 would like to take thia
opportuni% to express ay strong quposmon to the Leask Lakes *
Capa Pox Co:-poration Land Trade bill that your committee is
currantly considering*

While it ia true that Ketohikan, like most Southeast communities,
currently 14oka opportunities for quality roaded reareation, it
ia also truii that the roads ve do have either pass through or
terminate in extensive clearcut areas. Those of the Ward
Creek/Lake Harriet Hunt and Whipple Creek drainages (both owned
and rapidly clearcut by the Cape Pox Corporation) are fine
examples. He certainly don't need another road through a
visually an |l biologically impoverished landscape just for the
sake of belig able to put a few more miles on our vehicles. What
we sift need ,.s a road t_o/thro_ugih a fine example of Southeast
Alaska's un .qua, albeit rapidly disappearing, temperate
rainforest where local users and visiting tourists can have the
opportunity to see and experience what southern Southeast
Alaska's forest resources have to offer. The state-owned Leaak
Lakes tract offers the best oppor_tunit%/_for suoh a ?uality
recreation experience. Promulgating this exchange for the sole
economic benefit of a corporation which has liquidated its
resources through non-sustained yield management would preclude
the possibilities of establishing a road system that accesses a
pristine arfca. | realize that at this late date in the _
legislative] session, you've all got priority issues to consider,
but Z ask tpat you take a moment to consider both the obvious
inequity of trading "trees for stumps", as it has been callc'l
and the pre jedent that such an exchange will establish for t
future. Think you for your time and consideration.

Sincerely,

Kevin J. Haliey

cc: Rep. Liicof(n Rep. Koyer Rep. Carney
Rep. ZaldOKI Rep. Grussandorf Rep. lvan
Rep. 7iikelstein Rep. Hudson Rep. Leman
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To: Honorable Cliff Davidson
Chair, House Resources
Alaska State Legislature

S ate Capitol
Juneau, Alaska 99801-1182

From: Meg Cartwright
U. Box 9505
Kletchll™™n, Ak. 99901

I am a residei it of Ketchikan and am strongly opposed to the Leask Lakes-Cape
Fox land tradi»proposal currently being considered by your committee. | feel the
whole trade pfiocess has been railroaded by some Borough Assembly members and
the Cape Fox Corporation in an effort to generate 50 jobs for 2 years. This trade
proposal is nc iabout roaded recreation but rather short-term economic gains that
will primarily benefit private shareholders of the corporation. The state owned
Leask Lakes ract is unique in that it is centrally located and has the potential to
be devp'-'ped into a high quality recreational area with roaded access and varying
levels of oui  r activities for all residents of Ketchikan. Future roads planned
in this area fol transportation and utility purposes make this a viable alternative to
trading old-gr DAth forest for clearcut lands as outlined in the bill proposal in front
of you. Pleate, | urgue you to carefully consider the implications of this bill and
the lost recra itlonal value of our public lands if this proposal is adopted.

cc:  Rep. Lincoln
Rep. Cirney
Rep. N\an
Rep. F nkelstein
Rep. Moyer
Rep. Ziwacki
Rep. Hudson
Rep. Ljman
Rgp. Grus8endorf

15:25



72k Bayview
Ketchikan
Alaska 99901
May k, 1992

Honorable Cliff Davidson
House Beacuroes Chair
Alaska State Legislature

State Capitol
Juneau* Alaska 99801-1182

Dear Bepre senfcktlve Davidson,

I am a Ketohlkan resident and have been following the
controversy regarding the proposed Leask Lakea/White Blver
land exchejngb6, , 1 have spent many days in both areas and
know eaoh of them well from ffrst-hand experience. Based
upon exter sive background knowledge, 1 must tell you that
the passage of this land exchange bill would be a terrible
mistake, T*.ilb_letter is to express my opposition to

SB k65 and HB

If you tale the time to examine this bill closely, you will
find numeious reasons why this land exchange would be
extremely undesirable legislation. We must do a better job
of managing Alaska®"s natural resources if we want to have
sustalnabl e development and keep our state a decent and
enjoyable plaoe to live. Additionally, if this bill were

to pass, believe it would be an indication that the system
of oheoks and balanoes designed to safeguard our system of
government 1is no longer functional.

For the gcod of the general populaoe of Ketchikan and for
the rest (f the state, please do not pass this proposed

land exohAnge bill.

Sinoerely

Jack Quallfson
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May 4,1992

Honorabfa Cliff Davidson
House Resource Committee
Alaska State ture

State capital
Junuea, AK 996011182

Dear Sir:

| Vfotfd HKo to uga you to do everything in your power to.stop the Lease Lake Land’s

Trade BIB. | be]ieve this woiid set a terrible preoedent for land tradee in the State of
good timQer for stumps makes no eooncxnkj cx teuiMtiuiwf sense. |
are tha moat logging roads in the state and they are worthless for

anything but u$4 by the industrial timber beasts, not to even mention the tost of wildlife
habitat

Thank you fory hjt consideration.

Sincerely;

Jerry Sharrirc]
Box 121 v
Craig, AK 98931

oc: PatCamry
David Fkicelstetn
Bfil Huds<n
Loren Let tan
Oeorgiamxt Unooki

, TbomMoyy

Ivan lvan
Jamee Cdwackl
Ben Grue *torf
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Ellen Toll fJQ?
4204 Cope Street
Anchorage, Alaska 99503
(907) 561-0500

May 2, 1992

Representative Cliff Davidson
P.0. Box V
Juneau, Alaska 99811

Re: Leask Lake Land Exchange
Dear Representative Davidson,

I am writing to voice my opposition to the exchange of old
growth forest lands that belong to the State of Alaska to the
Cape Fox Corporation in return for heavily logged and clear-cut
lands owned by the Corporation. I understand that this exchange
has been approved by the Senate and will be before the House for
consideration this week. I think the exchange does not serve the
interest of the state.

I understand that there has been no final appraisal of the
deal, so it is impossible to know whether the acres to be
transferred to the state (which have been clear-cut, so the
economic, recreational or scenic value must be questionable) are
of equal value to the old-growth that would be given up.

I also understand that the Senate amended the bill to
provide that the citizens of Ketchikan will be given the
opportunity to ratify the exchange. Although I understand that
they will be most affected by the exchange, these are state
lands. I also wonder about the propriety of a vote by part of
the citizens on an appropriation of state money. IT the Senate
was so unsure of whether the appropriation should be made that
they gave Ketchikan veto power over it, then the House should be
even more skeptical.

I would urge you to vote against this bill. It is not in
the state"s interest to give up valuable old-growth forest lands
in return for clear-cuts. It also sets a bad precedent for the

transfer of state lands into private hands.
Thank you for your consideration.

Yours truly,

cc: All members of House Resources Committee
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To: H Dnorable Cliff Davidson
C lair, House Resource
Alaska State Legislature
Slate Capitol
Jmeau, Alaska 99801-1182

From: T m Zadina
1:092 Connie Lane
Ketchikan, Ak. 99901

I am a residei t of Ketchikan and am strongly opposed to the Leask Lakes-Cape
Fox land trad*ibill (SB 465) currently being considered. | am an avid outdoors
person who er joys hunting and fishing in the Ketchikan area. The majority of the
land we woult get in this trade is absolutely worthless as far as I am concerned
for recreation. | believe it is possible to get roaded access in to the Leask Lakes
area and devel 5 a high quality recreation area without being forced into accepting
a land trade tl at is a bad deal for die public.

cc:  Rep. Liicoin
Rep. Cim
Rep. IV n
Rep. Hlikelstein
Rep. M >yer
Rep. Ziwacld
Rep. Hitdson
Rep. Liman
Rep. Gjussendorf

17:04
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May 5, 1992

Honorable Cliff Oavidoon
Chair, Houae Raaourcoa
Alaska State Lsgislature
State Capitol

Jgneeu, AK  99P01-11B2

Dear Fir* Oavidsom

I am writing in regards to the state land swap proposal with Cape
Fox Corp., of The Leaek Lakes area uith White River.

I havs been s Ketohikan reaidant for 5 years* 1 have been employed
full-time with SC Island School District as an itinerant music

teacher. 1 cover tha 20,000 square mile diatriot in a floatplane
on a daily basis. 1| sea tho logging an Prince of Uelaa and other
locatione.

I enjoy living and working in SC Alaska, 1 feel extremely/ fortu—

nate to bo blessed uith a uondsrful Job and the wonderful natural
beauty around mo,

t ainoaraly believe that the state should deaignste the leask Lakes
aroa ao a protected atata park, Tha advantages of preserving such
beauty so olose to Ketchikan show incredible wisdom and vision,
Onca it ie gone, Ketohikan losas an important rseourcs.

Ploesa support legislation to preserve Leask Lakes and dBny tha land
swap with Caps Fox Corp.

Thank you vary much I

David C, Glazier
614 Main St.
0Gsdg Ketohikan, AK 99901

cci  Rap, Lincoln
Rep, lawacki
Rep. Finkelstoin
Rep. Moyer
Rep. Gruesendorf
Rep. Hudson
Rep, Carney
Rep, lvan
Rep, Lsman



To:

From:

onorable CIiff Davidson
Chair, House Resource
Alaska State Legislature
State Capitol

ineau, Alaska 99801-1182

Steve Heinl
P.O. Box 3101
1[ctchikan, Ak. 99901

201 PO1 MAY 05 '92

| am a residdot of Ketchikan and am strongly opposed to the Leask Lakes-Cape
Fox land tra<e bill (SB 465) currently being considered. | feel that there is no
benefit to thol state or the public in this trade proposal. Why would | want to
recreate in a clear-cut area? The White River area is not appealing to me as a
recreational jxea. The economic gains are short term and benefit a handful of
corporaion s lareholders but not the public. I strongly feel that this is a state give
away. Pleasi consider the implications of a trade of this nature and vote no.

cc: Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.
Rep.

Lincoln
Carney

I fan
Flnkelstein
Moyer
Rl

|

Leman
Crussendorf

(S ioUk L

07:35
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443 Front Street
Ketchikan, Ak. 99901
May 3, 1992

Honorable Cliff Davidson:
Chair|] Hquse Resources Committee

re: Cafe Fox Land Exchange HB37B

Representative Davidson:

In Ketchikan thia trada haa baan touted aa an anawar to our
"Roaded Recroational Naada"™ and a road -further up tha ialand.

In fact uhat thia bill doea ia:

-sell Stita owned recreational land at *72/acre and buy privately

owned cliarcut land at an average of *S95/acre
THIS 1S NOT A GOOD DEAL FOR RECREATION

-spend 2.5 million on a road upgrade for a road that the stats
doeen ™ ant, that tha borough government wants but does not have
legal po»ers to maintain, and is NOT the prafferad alternative of
tha racant DOT highway study, and cannot meat FHA .»ighway

standards
THIS 1S 10T A GOOD DEAL FOR A ROAD UP THE ISLAND

-designs_  clearcuts in a gem of a very accessible and beautiful
area, pits a *2.3 million road through and to these clearcuts,
and calls the project a tourist attraction.

A CLEARCI T DOES NOT INCREA8SE THE TOURISM INDU8STRY

-decreasa deer population by 71% on the state traded lands and
claim it is being done to "further...environmental protection

interests 1 (quote from the bill)
THIB BILL IS DEVASTATING TO WILDLIFE

This trace does not accomplish what it claims to, is not value
for valus and benefits a very few people at a great cost to the

state.
PLEASE OPPOSE HB37B and SB]

Sincerely yours,
Bill Roteckl



PUBLIC OPINION MESSAGE

- REPRESENTATIVE DAVIDSON

: CAROLYN STALLINGS

ADDRESS: GHfi SUNSET DRIVE

I B
o LANO EXCHANGE WITH CAPE POX
ESSAGE: 1 AM NOT IN FAVOR OF THE

ZIP: 99901

TTORATION

HITH CAPE FOX. 1 STRONGLY SUPPORT A

STATE PARK IN THE LEASK LAKES AREA, AND TRADING FOR MORE STUMPS DOES NOT MAKE

GOOD ECONOMIC SENSE IN THE LONG RUN.

PLEASE TREAT THIS BILL NI7H GREAT,

HOUGHTFUL CONSIDERATION.

POHID:
DATE:
TIME:

LI

08160130
92/09/19
16:01:30

ONAVE: KETCHIKAN LIO

COPIES!

SENATORS

ELIASON
POURCHOT

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON
TWLE JOAN E. KAUTZER
ADDRESS: LOT 1'., UPPER GEORGE INLET, BOX 129
CITY: POINT BAKER ZIP! 99927
PHONE: n/r -
BILL NO:
SUBJECT: LEASK LAKES LANO TRADE

MESSAGE:

LANO TRADE. THE STATE WOULD ILL SERVE THE PUBLIC IN THIS UNBALANCED SWAP.

I STRONGLY OPPOSE THIS CORRUP
IEAXK

AS_A PROPERTY OWNER IN GEORGE INLET

LAKES SHOULD BE LEFT IN IT"S EXISTING OLD GROWTH SPLENDOR_TO BEST PROVIOE FOR
VIABLE RECREATIONAL OPPERTUNITY. DON"T ALLOW THIS PUBLIC THEFT TO OCCUR!

POMID: 15132802
DATE: 92/0</19
TIME: 13:28:02
LIONAVE:  PETERSBURG LIO
COPIES: REPRESENTATIVES SEMNAIFIBS
B@/\ﬁ JONES
ELLIS ELIASON
GRUSSENOORF KERTTULA
NAVARRE MENARO



PUBLIC OPINION MESSAGE
DEAR: REPRESENTATIVE DAVIDSON

NAVE! ANOI _SMITH-GUTHREAU
TITLET CONCERNED CITIZEN
DRESS: P. 0. BOX 6033
CITY: KETCHIKAN
PHONE: 225-6033

LL NO:

ZIP: 99901

BJECT: LEAK LAKES-NHITE RIVER LAND TRAOE PROPOSAL

SSAGE: HELLO:  I'M_WRITING TO STATE MY OPPOSITION TO THE PROPOSED LAND SWAP
UEEN CAPE FOX AND THE STATE. 1"M IN FAVOR OF THE LEASK LAKES AREA AS A STATE
RK BUT NOT IF IT"S GOING TO BE LOGGED FIRST. IT WOULD DEFEAT THE PURPOSE OF

ECREATION/PARK AREA!  THANKS!

POHID: 0616929
DATE: 92/03/25
TIME: 16:92:96
ONAVE: KETCHIKAN LIO

OPIES: REPRESENTATIVES SENATORS

ROWN JONES
C.DAVIS KERTTULA
ELLIS POURCHOT
GRUSSENOORF
MACKIE

PUBLIC OPINION MESSAGE

: REPRESENTATIVE DAVIDSON

: SCOTT M. GUTHREAU
- PRIVATE CITIZEN
P. 0. BOX 6033

KETCHIKAN ZIP: 99901

T 225-6033

: CAPE FOX CORPORATION LANO SWAP
> 1 STRONGLY OPPOSE THE LAND SWAP BUT DO SUPPORT A LEASK LAKE STATE

: 06169010
: 9/03/25

LIONAVE:
> REPRESENTATIVES SEMiMBHS

16:90:10
KETCHIKAN LIO

C.DAVIS JONES
ELLIS KERTTULA
NAVARRE POURCHOT
TAYLOR



PUBLIC OPINION MESSAGE
DEAR* REPRESENTATIVE DAVIDSON
DAVID BEEBE

gg\/l\/IERCIAL FISHERVAN
ZIP: 99833

PLEASE VOTE THIS TRADE DOWN! THE POOR CHOICE OF ROAD CONSTRUCTION THAT
SORIGINALLY CONOUCTEO MILL SADDLE THE STATE MITH HUGE MAINTENANCECOSTS

T _TO MENTION THE SHAM OF "RECREATION' AND "WILDERNESS'" VALUES THAT
ERY TOURIST IS LURED TO ALASKA UPON.

=
&

DATE: 92/09/13

TINE: 15:52:90

3NAVE: PETERSBURG LIO

3PIES: BfpPSSENTAHYES SEMTFIK
BROWN JONES
MACKIE KERTTULA
NAVARRE MENARO
TAYLOR POURCHOT

PUBLIC OPINION ME3SAGE

DEAR:  REPRESENTATIVE DAVIDSON

JOSEPH D. SEBASTIAN

ADDRESS: BOX 1297
CITY: POINT BAKER
PHONE: N/R-

; BILL NO: HB 576
1 SUBJECT: LAND EXCHANGE MITH CAPE FOX CORPORATION

MESSAGE: BE ADVISED THAT THE LEASK LAKES LANO TRADE IS UNWISE AND CORRUPT.
STATE WOULD INHERIT ROAD MAINTENANCE PROBLEMS, UNSTABLE SOILS, AND MANY
EXISTINGSLIDES. ~ HOW THIS LANO RIPOFF GOT THIS FAR IS A TESTIf\/IENT TO_IN-STATE
CORRUPTIONLEAST LAKES IS AN OPPORTUNITY FOR AFOML STATE PARK AND TOURIST

DESTINATION.

NAVE:
TITLE:

21P- 99927

POMIO: 15152312
1 DATE: 92/09/13
TIME: 15:23:12
LIONAME: PETERSBURG LIO
COPIES: REPRESENTATIVES ?FNATpBS
BROMN JONES
ELLIS ELIASON
MACKIE KERTTULA
NAVARRE POURCHOT



PUBLIC OPINION MESSAGE
DEAR! REPRESENTATIVE DAVIDSON

NAVE! JOSEPH D. SEBASTIAN
TITLE:
JORESS: BOX 1297

CITY! POINT BAKER

PHONE!  772-9669
ILL NO: HB 576
UBJECT- LANO EXCHANGE WITH CAPE FOX CORPORATION

T THE LEASK LAKES LANO TRADE IS UN-HISE AND CORRUPT.
NANCE PROBLEMS, UNSTABLE SOILS, ANO_MANY
. IS LANO RIPOFF GOT THIS FAR IS A TESTIMENT TO IN-STATE

RRUPTION LEAST LAKES IS AN OPPORTUNITY FOR A FOWLSTATE PARK ANO TOURIST

TINATION.

ZIP: 99927

>
5
b
§
g2
=
=

POVIO: 15151991
DATE: 92/09/15
TIME! 15:19:91
IONAVE:  PETERSBURG LIO

COPIES: REPRESENTATIVES SENATORS

BROWN JONES
ELLIS KERTTULA
MACKIE POURCHOT
NAVARRE

DEAR!

NAVE:
TITLE;

ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

ISLAND ROAD SYSTEM.

PUBLIC OPINION MESSAGE

REPRESENTATIVE DAVIDSON

DON CORNELIUS

BOX 1727
PETERSBURG
772-9869
HB 576
LAND EXCHANGE WITH CAPE FOX CORPORATION

PLEASE SAY NO TO LEASK LAKES LAND EXCHANGE. USE ALTERNATE ROUTE_FOR
LEASK LAKES WOULD MAKE A VERY POPULAR STATE PARK. WHITE

ZIP: 99833

RIVER ROAD SYSTEM IS A MAINTENANCE NIGHTMARE ANO WOULD COST TOO MUCH TO
MAINTAIN ANO INCUR TOO MUCH LIABILITY.

POMIO:
OATE:

15195208
92/09/13

-TIE: 19:52:08

LIONAVE:
COPIES:

PETERSBURG LIO
REPRESENTATIVES = SENATORS
NAVARRE
FINKELSTEIN
HUDSON

IVAN POURCHOT
LEMAN

LINCOLN

MOYER

ZAWACKT

TAYLOR

C.DAVIS



PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR! REPRESENTATIVE OAVIDSON DEARS REPRESENTATIVE DAVIDSON

NAVE! CONSTANCE GRIFFITH
B S e e o os
CITT) KETCHIKAN 7IP: 99901 address: FO B 200 7IP: 9B
PHONE:  225-5069 PHONE: N/R- )
BILL NO: 8ILLNO: SB 965
SUBJECT: STATE OF ALASKA - CAPE FOX LAND SNAP SUBJECT- LAND EXCHANGE WITH CAPE FOX CORPORATION

MESSAGE: D.N.R. WANTS TO TRADE 2,500 ACRES AROUND LEASK LAKES FOR 9,300 ACRES  HESSAGE: NCONST ONAl CHANG

IF LOGGED-OVER LANDS HEAVILY CLEARCUT. O.N.R. CLAIMS THE TRACE PROVIOES A p||;|g|VATEE'PR8|BDE|;QS6T$ ||:(S)RUSTATE % AIT\KI-)IE\R/\?VI[S)E T-HI-IIELIé &AE QI%}WEO-,I‘;\WE)Y( YOLREHOME
RS, PROVICE WILDLIE, NECEATION AND FISE. & COVTRY 18 REQUIFED 10 FESTURE Eeoh e o e ML i Rk RGPS L b NG e U e VERE
I/KP(XF‘?GED A.RI.E% % _SI;HN%E VATUES. THE PROPOSED SIEP 1S A HOAX- ¥ PLEASE DO NOT RESOLVES BY OR ERS THAT PRIVATE PROP SHOULD NOT BE

POVIO: 0B195601 POMID: 00095553
DATE: 92/03/09 OATE: 92/05/05
TIVE: 19:56:01 TIVE: 09:55-53
L1ONAHE: KETCHIKAN LIO LIONAVE: JUNEAU LIO
QOPIES: REPRESENTATIVES SENATORS OOPIES: ES REPRESENTATIVES SENATORS
BROUN JONES BAKER BARNES ADANS
C.0AVI3 KERTTULA BOYER BROWN COLLINS
GRUSSENOORF POURCHOT BRUCKHAN CARNEY COTTEN
NAVARRE CI-IO%J B.DAVIS CRAFT
C.DAVIS DONLEY NCAN
ELLIS FINKELSTEIN ELIASON
GONZALES FISCHER
GRUENBERG GRUSSENOORF FRANK
HANLEY HUOSON HALFORD
IVAN JACKO HOFRVIAN
KOPONEN KUBINA JONES
LARSON LEMAN KERTTULA
LINCOLN MACKIE MENARD
HACLEAN MARTIN PEARCE
M.A_MILLER M.W_MILLER POURCHOT
%LL gA\F{H ILLIPS LTZ
R.PHILLIPS SHARP STURGULEWSKI
TAYLCR ULMER UBHLING
ZANACKI ZHAROH
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469 PO1 MAY 06 '92
Box 315B
Ketchikan, Alaska 99901
May 3, 1992
Cliff DaSidson
Chair m<n of House Resource Committee
Box V

Juneau, Alaska 998il
Re: Leajjk Lakes - White River Trade
Dear Mr. Davidson:

I have lived in Ketchikan since 1954. | have taught school for 15 years
and am at present teaching school at Schoenbar Junior High. | am an outdoor
recreate r and am a regular promotor of outdoor recreation for my students.

1 am concerned about the Leask Lakes - White River land trade for
many r<asons.

0 le: Leask Lakes should be turned into a National or State Park in
order tt at safety regulations would be made. At present there are no rules
or reguiaiions in the Harriet Hunt and White River areas. The four
wheelers nearly run over the cross-country skiers. They are fighting with
each other. There needs to be designated areas so that both groups of people
are hap >y. People are driving their cars out of control on the roads and
teenage -s go there to drink. The roads are barely maintained. The road to
White River is a four wheel road and is not one that people would choose for
a Sunday drive with the family. Bvery year we have totalled cars and
people Leing hit by speeding cars. Someday something disastrous is going to
happen to the lives of people.

T vo: We need a National or State Park with maintained cross-
country trails would enable more people to use the area. Itwould become a
family rea. There are people right now that won't take their children up
there, Kfthe Leask Lakes area is handled like Cape Fox's While River
propert 7or Ketchikan's Parks and Recreation, we will only have more of the
same.

Three: Cape Fox's White River property is NOT the type of place one
goes to ook at the beauty of the countryside because it is nothing buV a
graveyj rd of barren stumps. It Isvery pretty in the winter because the

09:12



469 P02 Mfly 06 ’'92

snow w lite washes the debris. Mountain biking in the summer is a dreadful
sight Its not the place | take any visitors from out of town unless they
mounta n bike and they always ask, ""What happened out here?"

Fpur: From the dollar standpoint for the State of Alaska, | think It Is
a dangerous situation. Does the state want to get into selling land to
corporate interests and let them exploit the major raw product we have out
there? Is the State of Alaska going to benefit as much as Cape Fox?

F vei Ketchikan and the surrounding area needs a recreation area for
the peo] >le that live here. Juneau has one, Anchorage and Fairbanks have
one. Wkthave nothing other than a few State Parks with walking paths or
campinj facilities. We need a RECREATION AREA. We need to ride bikes,
cross country ski, hike, four wheel, fish, and camp. Our roads are so
coagulated with cars and congestion that it Is no longer a safe place to
ride...so we need to think about our children and where they are going to
recreate . We do have the water...but not ail people do the water.

I appreciate your consideration injiot supporting the Leask Lake.
White f Lver trade.

Rosie Roppel

cc Bjn Guessendor
Georglanna Lincoln
Pat Carney
D ivid Finkelstein
B 11 Hudson
b an Ivan
T~m Moyar
Lorren LeMan
JLn Zewacky
Johnny Ellis (House Rules Committee)

09s13



6489 South Tongass Highway
Ketchikan, Alaska 99901
May 6, 1992

Honorable Cliff Davidson
Chair, House Resources
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Dear Representative Davidson:

I amn third generation Alaskan and a Ketchikan native who has spent
quite a lot of time in and around the Leask Lakes area. This 1is
one of the most beautiful, pristine, and untouched areas 1in
Southeast Alaska. 1 strongly feel that a land trade with the Cape
Fox Corporation would not only be detrimental to me, but also to my
children and grandchildren. 1 strongly urge you to vote against
this land trade.

Respectfully,

0JA Jru ju u fr
Mary U”guhart O
cc: Rep. Lincoln

Rep. ZawackKi
Rep. Finkelatein

Rep. Moyer

Rep. Grussendorf
Rep. Hudson

Rep, Carney

Rep. Ivan

Rep. Leman



722 Park Avenue
Ketchikan, Alaska 99901
May 6, 1992

The Honorable C liff Davidson
Chair, House Resources
Alaska State Legislature
Stato Capitol

Juneau, Alaska 99801-1182

Dear Representative Davidson:

I am a Ketohikan native and am strongly opposed to the Leask
Lakos-Cape Fox Corp. land trade b ill that passed out of the
Senate last week. I am also concerned about the pressure that
may be exerted on each and every one of you to make a deal rather
than to consider this trade on its own m erits. | urge you to
consider this b ill only on its own m erits.

Sincerely,

Deidra Holum

oc: Rep, Lincoln
Rep. Zawacki
Rep. Finklestein
Rep. Moyer
Rep. Grussendorf
Rep. Hudson
Rep. Carney
Rep. Ivan
Rep. Leman



474 PO1 MAY 06 "92 12*08

LoAnn Swanson
PO Box 1161
Ward Cove, Ak 99901

6 May, 1992

Honorable Cliff Davidson

Chairman, House Resources Committee
Alaska State Legislature

Juneau, Alaska 99801-1102

I am writing to encourage you to oppose the Leask Lakos Capo Pox
Land Exchange <HBS78). 1 Have been a resident of this community
for over 27 years, have raised my family here, and have spent
many hours recreating in the places near to Ketchikan including

the White River before it was logged. I am deeply concerned that
you would consider trading this desslmated area for the Leask
Lakes Drainage. I am not alone in this concern. Please note the
following:

At the DNR hearing about the proposed exchange:

COMMUNITY OPPOSED FOR NUETRAL
KETCHIKAN 36 26#

SAXMAN 2 14 1
JUNEAU 2 6#

# <l person spoke In support at bath hearings)

Written Testimony submitted to DNR about the proposed exchange:
OPPPOSED 37 FOR 16

Furthermore, there was a petition circulated by a group called
"Tho Leask Lakes State Park Committee™ calling for the creation
of a State Park 1in the Leask Lakes area. In response to that,
the Cape Fox Corporation circulated a petition to oppose the
State Park idea. It is my understanding that the petition for
the park gathered about 800 signatures, and tho one opposing the
park received about 110 signatures.

Clearly this community does not "overwhelmingly support™ trading
stumps for trees. Pleaso give this your careful consideration

Sirvperely™”

LoAnn Swanson

cc:
Rep. Lincoln Rep. Hudson
Rep. Zawacki Rop. lvan
Rop. FlInkelsteln Rep. Carney
Rep. Moyer Rep. Loman

Speaker Qrussendorf



641J9 South Tongao3 Highway
Ketchikan, Alaska 99901

May 6, 1992

Honorable Cliff Davidson
Chair, House Resources
Alaska State Legislature

State Capitol
Juneau, Alaska 99001-1102

Dear Representative Davidson:

I am third generation Alaskan and a Ketchikan native who has spent
quite a lot of time in and around the Leask Lakes area. This is
one of the most beautiful, pristine, and untouched area3 in
Southeast Alaska. | strongly feel that a land trade with the Cape
Fox Corporation would not only bo detrimental to me, but also to my
children and grandchildren. I strongly urge you to vote against
this land trade.

Respectfully,

Mary U~quhart O

cc: Rep, Lincoln
Rep. zawacki
Rep. Finkelatein

Rep. Moyer

Rep. Grussendorf
Rep. Hudson

Rep. Carney

Rep. Ilvan

Rep. Leman



RALPH C. GREGORY. ARCH TEL:1-907-225-5435 May 07.92 8:39 No.001 P.O1

Ralph C. Gregory
)i(ﬁgtmt—Kii XitahtHMn, Uynh. mmm0X

Cliff Davidson, Chair
House Resources Committee

Dear Cliff:

1 have observed the proposed land trade between Cape Fox and
the State since its beginning concepts. While I worked for it
in its early stages, X no longer feel that the community hoc a
stake in its completion.

The Borough has neither the powers nor financial resources to
maintain the road, It should not be assumed that future
Assemblies will be obligated to expend local revenue in times
when other serious and pressing problems face taxpayers to
operate a dead end and expensive ROW.

The State DOT has determined that the proposed ROW would not
be suitable for future development into a federal funded
highway across the island. Actual development of a
transportation link to Canada would be buJlt over another

route.

Logging close to Ketchikan is gradually eroding the outdoor
experiences available to our residents and extension of clear
cut logging in this area would not enhance the visitor
industry, personal quality of life or long term employment in
the Borough.

Personal regards,

Ralph C. Gregory
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LEASK LAKES LAND TRADE

COMPARATIVE PHOTOS

ADF&G COMMENTS ON HABITAT IMPACTS

ADF&G COMMENTS ON CAPE FOX CONSULTANT DEER REPORT

LETTER FROM DNR*S CHIEF REVIEW APPRAISER REJECTING
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SUMMARY OF LITIGATION - APPEAL OF DNR"S FINAL
DECISION (SIERRA CLUB LEGAL DEFENSE FUND)

TONGASS CONSERVATION SOCIETY ISSUE PAPER

BOROUGH RESOLUTION TO MAINTAIN ROADS "TO THE EXTENT

THE BOROUGH IS EMPOWERED."
LETTER FROM KETCHIKAN CITY COUNCILMAN JEFF BUDD

LETTER IN OPPOSITION, SOUTHEAST ALASKA

CONSERVATION COUNCIL

LETTER IN OPPOSITION, ALASKA CENTER FOR THE

ENVIRONMENT
ALTERNATIVES TO LEASK LAKES TRADE



White River Parcel, owned by Cape Fox Corporation

Leask Lakes Parcel, owned by the State of Alaska
VCCCMBUT 1
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F STEVE COWPER, GOVERNOR
c/

DEPARTMENT OF FISH AXD GAME “o0.8ox W

DOUOLAS, ALASKA 9MH4030

SOUTHEAST REGIONAL OFFICE *"165-4290

n«i)lL«L Division
November 13, 1990

Mr_. Bruce Phelps

Planning Director
Ketchikan Gateway Borough
344 Front Street
Ketchikan, Alaska 99901

Dear Mr. Phelps:

Re: Habitat Impacts and Proposed White Hiver/Leask Lakes Land
Trade

In the Ketchikan Community Survey completed by the McDowell Group
in September 1990, "Consideration of wildlife and fisheries
habitat impacts in proposed land *vrsh*ng*e was the aoat important
value overall,”™ as expressed by a representative sample of

Ketchikan residents.

During the community workshop held on November 3, 1990, these
values were once again reiterated. In a paired comparison
analysis of important cultural and natural resource values within
the study area, the combined effort of many of the workshop
participants found that the highest priority goals of the
community were to:

(1) "Provide roaded recreation.”™ and

(2) "Protect and maintain vildlife species, abundance,
diversity, and habitats."”

At various times during the past year, Department of Fish and
Game staff have informed Borough and rep# Fox personnel that the
proposed White River/Leask Lakes land trade would be

counterproductive to the goals of fish and wildlife habitat
protection witnin the recreational study area. For example, on

2-12-90, staff transmitted comments to you that the proposed
trade, "would result in a net loss to both high quality habitats
and recreational opportunities. This trade would have
irrevocable consequences to those types of habitats which will
become the most limited in future years."



Department staff have informed me that although they had made the
proposed land trade their highest priority/ and requested close
coordination and involvement during each stage of the
Borough/Cape To* planning process, their concerns have not been
addressed.

Unfortunately, what has emerged as a result is a product which
has significant technical flaws regarding the wildlife and
habitat information which is now being publicly presented by the
Ketchikan Gateway Borough and the Cape Fox Corporation. Although
a logging engineer employed by Cape Fox informally discussed
certain aspects of some wildlife species with department staff,

the Borough has not made available to us sufficient opportunities
to rovi*w and partioipat* in th« various* stages of development of

the materials which are being presented.

Consequently, the Borough Planning Department is now displaying
"critical habitat™ maps for wildlife which are technically
incorrect.

I"hls d*fioicnoy need* to be remedied and W8 are W illing and
available to assist you in this endeavor. Furthermore, when
discussing the wildlife related impacts, we would appreciate it
if you would instead report that the trade is expected to result
in a significant net loss of important habitat values.

For additional information concerning our review of the proposed
land trade and options for roaded recreational opportunities 1in

the Ketchikan area/ please refer to the enclosed comments which

ve hope you find useful/

Sincerely,

Richard Reed
Regional supervisor

enclosure

cc: Mayor Bartholomew
Borough Assembly Members
Frank Rue, ADF&G
Jack Gustafson, ADF&G
Andy Pekovich, ADNR
Mike McXinnon, ADOT/PF

aileask.ltr



ALASKA DEPARTMENT OF FISH AND GAME

NOVEMBER 1990

The Department of Fish and Game has concluded that there are
serious problems with the proposed LeasJc Lakes/White River land
trade. We believe that this trade would result in a net loss to
both wildlife habitat values and future recreational opportunities.
Additionally, further evaluation by qualified transportation
experts and other specialists may reveal that a trade could impede
the timely extension of a transportation link extending into this
area. With proper planning, retention of the Leask Lakes drainage
in state ownership could be beneficial to future habitat and
recreational values, while concurrently expediting a road extension
and the eventual establishment of a transportation corridor. A
more complete explanation of our concerns follows:

1. THE TRADE WILL RESULT IN A SIGNIFICANT NET LOSS OF IMPORTANT
HABITAT VALUES.

Over the past year, Alaska Department of Fish and Game
biologists have met with Forest Service biologists to discuss
ways of harvesting timber on southern Revilla Island while
attempting to maintain healthy wildlife populations. We have
identified the protection of a core area including the Naha
River drainage, the George Inlet Saltchuck, and the Leask
Lakes drainage as vital to this objective. Most of the lands

- around this core area will be intensively logged, and the area
which includes Leask Lakes will become essential 1in attempting
to maintain the future integrity of wildlife populations on
southern Revilla Island, in addition to striving for viable
and well distributed representations of wildlife species in
southern southeast.

There 1is a greater diversity of species at Leask Lakes, along
with a more complex food chain than exists at the White River.
Species which have suitable habitat in the Leask Lakes tract
but not in the White River drainage include sockeye salmon,
summer run coho salmon, trumpeter swans, loons, Vancouver
Canada geese, bufflehead, goldeneye, greater/lesser scaup,
hooded mergansers, goshawks, marten, some of the owl species,
and possibly others. A half-dozen or more species could be
lost from the ecosystem at Leask Lakes if the land trade plan
is implemented, and the present abundance of many other
species could be greatly reduced. For example, Leask Lakes
presently provides suitable habitat for two (swans, goshawks)
regionally identified sensitive species, while the White River
does not. Consequently, while additional logging in the White
River would not affect the habitat of presently identified
sensitive species, we can anticipate that both sensitive
species could be permanently lost from the Leask Lakes area



under the land trade proposal. Additionally, other wildlife
which may disappear from the Leask Lakes tract with the heavy
fragmentation and greatly expanded access proposed by the land
trade could include some of the species of owls, marten,
wolves, and possibly others.

There are three important factors which contribute to the
relatively high level of wildlife productivity in the Leask
Lakes area compared to the White River. These are (1) the
presence of a lake system, (2) lack of previous habitat
fragmentation/loss and, (3) geographic juxtaposition 1in
relation to other productive habitats. The Leask Lakes tract
is strategically located adjacent to both the Naha and the
George Inlet Saltchuck. Some species require large blocks of
old growth, and their viability can be much better provided
for in the current existing land ownership pattern. Important
habitats and suitable connections to other unfragmented areas
can be designed if the state retains ownership of the Leask
Lakes tract. A trade would severely cripple our planning
efforts to maintain viewable, harvestable, and viable
population levels of some wildlife species near Ketchikan,
especially for wildlife within proximity to an accessible road

system.

THE TRADE RESULTS IN A NET LOSS TO HIGH QUALITY RECREATIONAL
OPPORTUNITIES.

Staff has concluded that there is a much wider diversity,
higher quality and greater abundance of future recreational
opportunities 1in the state-owned Leask Lakes tract than on
Cape Fox-cvned White River lands. Local residents have
promoted a plan to keep the Leask Lakes tract under state
ownership and provide roaded access to the area for the
purpose of opening-up this part of George Inlet for
recreational use. They have stated that visitors could pursue
a variety of activities including hunting, fishing, camping,
hiking, sight-seeing, natural history education, photography,
non-motorized boating/canoeing, and winter sports such as ice-
skating, ice-fishing, and cross country skiing. A lands
committee composed of area residents rated the recreational
values of the Leask Lakes area equal to or higher than those
for the White River. Department of Fish and Game staff who
have spent significant amounts of time in both areas rate the
Leask Lakes as having a much greater value in each
recreational category than the White River.

It seems, for example, that the amount and quality of sport
fishing opportunities at the White River have been somewhat
exaggerated. While there are sometimes large runs of pink
salmon into the White River, few sportfisheroen pursue pinks
after they have entered their spawning streams. Other species
of fish occur in the White River, but are not abundant. In
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the single escapement survey conducted for steelhead, for
example, only 22 fish were observed. At this point,
biologists are unsure 1if a viable steelhead season would be
possible on the White River if the road were opened for public
access. Additionally, some habitat impairment has occurred as
a result of the logging activities which have taken place in
the White River, particularly where clearcutting has fallen
the trees along both streambanks. Donald Siedelman, a
fisheries biologist contracting for Cape Fox, concluded that,
"The resultant upland activities (logging) have now made the
drainage a "temperature sensitive”™ river system. During above
average warm weather conditions, the stream warms creating
marginal salmonid habitat...This occurred for the first time
in the White River in 1986." It should also be noted that
there 1is a significant opportunity for recreational fisheries
enhancement projects in the Leask Lakes area, while the White
River contains no lakes and offers few options to improve its
recreational fishing opportunities.

THE COASTAL ROAD ALIGNMENT MAY BE UNSUITABLE.

There could be major problems with eventually attaining NEPA
approval for a connective road along the alignment proposed by
Cape Fox. As early as 1985 the Department expressed
objections to a coastal road alignment along George Inlet
because of environmental concerns. No such environmental
problems have been identified on the shorter inland route,
which has been preliminarily supported by this department as
the location of any transportation link. In addition, 1in a
position paper last year, the Forest Service suggested the
White River alignment would not be a usable road location for
recreational or through-traffic purposes. Safety and
engineering constraints have been identified which they say
will be very expensive and difficult to overcome. In the
Forest Service position statement, it was also recommended
that several miles of road be relocated.

THE PROPOSED TRADE DOES NOT APPEAR TO BE VALUE FOR VALUE.

At present, the land trade proposal indicates Cape Fox
Corporation would trade approximately 300 acres of
commercially important timber in the White River corridor for
approximately 1200 acres of commercially important timber in
the Leask Lakes tract. An estimated 60 acres of Cape Fox
timber along the "White River corridor could be 1in
legislatively protected riparian buffers and unavailable for
logging. Consequently, it appears Cape Fox would receive
about 6.5 acres of commercially marketable timber for each
acre they traded to the state. Depending upon market
conditions and other factors, the timber values alone appear
to be significantly different, 1in addition a trade of
disportionate timber volume types could result in a
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disportionate loss of wildlife habitat. Cape Fox co..tends
that the fish and wildlife related recreational values of the
White River compensate for this difference in values.

However, the proposal does not take into account the habitat,
and recreational values which would be lost in the Leask Lakes
area if the trade were implemented.

5. IF CAPE FOX ACQUIRED THE LEASK LAKES LAND, IT IS UNLIKELY
THEIR FUTURE MANAGEMENT WOULD BE COMPATIBLE WITH THE
COMMUNITY®"S RECREATIONAL GOALS.

Once Cape Fox became a major land-owner 1in the Leask Lakes
area, their land management policies could complicate or
confound recreational planning efforts of adjacent lands and
be in conflict with the objectives of providing suitable
unencumbered recreational opportunities for the community.
Additionally, maintenance of wildlife habitat was the number
one major community concern in the McDowell survey, but the
diversity and abundance of wildlife in the Leask Lakes tract
would be severely curtailed due to habitat losses and the
roads Cape Fox would have to construct to access timber.

6. ACCEPTABLE ALTERNATIVES ARE AVAILABLE TO TRADE OTHER PUBLIC
LANDS FOR THE WHITE RIVER.

Although the Department of Fish and Game has serious concerns
with a trade for the state-owned Leask Lakes tract, we see
less problems with trading other publicly-owned lands for the
White River. One such area which has been identified for
trade and which is acceptable involves borough-owned lands in
the Whipple Creek drainage. A Whipple Creek trade does not
result in a net loss to important habitat and recreational
values, nor does it have the other problems identified with
the Leask Lakes trade. Additionally, we believe other areas,
such as at Tolstoi Bay or Shelter Cove, continue to be viable
options for trading for the White River.

In summary, we do not feel the proposed land trade would meet the
highest priority goals of the November 3 Community Workshop which
were to "provide roaded recreation” and to "protect and maintain
wildlife species, abundance, diversity and habitats."”
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Tho Department of Fish and Game has concluded that there are
serious problems with the proposed Leask Lakes/White River land
trade. We believe that this trade would result in a net loss to
both wildlife habitat values and future recreational opportunities.
Additionally, further evaluation by qualified transportation
experts and other specialists may reveal that a trade could impede
the timely extension of a transportation link extending into this
area. With proper planning, retention of the Leask Lakes drainage
in state ownership could be beneficial to future habitat and
recreational values, while concurrently expediting a road extension
and the eventual establishment of a transportation corridor. A
more complete explanation of our concerns follows:

1. THE TRADE WILL RESULT IN A SIGNIFICANT NET LOSS OF IMPORTANT
HABITAT VALUES.

Over the past year, Alaska Department of Fish and Game
biologists have met with Forest Service biologists to discuss
ways of harvesting timber on southern Revilla Island while
attempting to maintain healthy wildlife populations. We have
identified the protection of a core area including the Naha
River drainage, the George Inlet Saltchuck, and the Leask
Lakes drainage as vital to this objective. Most of the lands

- around this core area will be intensively logged, and the area
which includes Leask Lakes will become essential in attempting
to maintain the future integrity of wildlife populations on
southern Revilla Island, 1in addition to striving for viable
and well distributed representations of wildlife species in
southern southeast.

There 1s a greater diversity of species at Leask Lakes, along
with a more complex food chain than exists at the White River.
Species which have suitable habitat in the Leask Lakes tract
but not in the White River drainage include sockeye salmon,
summer run coho salmon, trumpeter swans, loons, Vancouver
Canada geese, bufflehead, goldeneye, greater/lesser scaup,
hooded mergansers, goshawks, marten, some of the owl species,
and possibly others. A half-dozen or more species could be
lost from the ecosystem at Leask Lakes if the land trade plan
is implemented, and the present abundance of many other
species could be greatly reduced. For example, Leask Lakes
presently provides suitable habitat for two (swans, goshawks)
regionally identified sensitive species, while the White River
does not. Consequently, while additional logging in the White
River would not affect the habitat of presently identified
sensitive species, we can anticipate that both sensitive
species could be permanently lost from the Leask Lakes area
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the single escapement survey conducted for steelhead, for
example, only 22 fish were observed. At this point,
biologists are unsure if a viable steelhead season would be
possible on the White River if the road were opened for public
access. Additionally, some habitat impairment has occurred as
a result of the logging activities which have taken place in
the White River, particularly where clearcutting has fallen
the trees along both streambanks. Donald Siedelman, a
fisheries biologist contracting for Cape Fox, concluded that,
"The resultant upland activities (logging) have now made the
drainage a "temperature sensitive" river system. During above
average warm weather conditions, the stream warms creating
marginal salmonid habitat.. .This occurred for the first time
in the white River in 1986." It should also be noted that
there 1is a significant opportunity for recreational fisheries
enhancement projects in the Leask Lakes area, while the White
River contains no lakes and offers few options to improve 1its
recreational fishing opportunities.

THE COASTAL ROAD ALIGNMENT MAY BE UNSUITABLE.

There could be major problems with eventually attaining NEPA
approval for a connective road along the alignment proposed by
Cape Fox. As early as 1985 the Department expressed
objections to a coastal road alignment along George Inlet
because of environmental concerns. No such environmental
problems have been identified on the shorter inland route,
which has been preliminarily supported by this department as
the location of any transportation link. In addition, 1in a
position paper last year, the Forest Service suggested the
White River alignment would not be a usable road location for
recreational or through-traffic purposes. Safety and
engineering constraints have been identified which they say
will be very expensive and difficult to overconme. In the
Forest Service position statement, it was also recommended
that several miles of road be relocated.

THE PROPOSED TRADE DOES NOT APPEAR TO BE VALUE FOR VALUE.

At present, the land trade proposal indicates Cape Fox
Corporation would trade approximately 300 acres of
commercially important timber in the White River corridor for
approximately 1200 acres of commercially important timber in
the Leask Lakes tract. An estimated 60 acres of Cape Fox
timber along the White River corridor could be in
legislatively protected riparian buffers and unavailable for
logging. Consequently, it appears Cape Fox would receive
about 6.5 acres of commercially marketable timber for each
acre they traded to the state. Depending upon market
conditions and other factors, the timber values alone appear
to be significantly different, 1in addition a trade of
disportionate timber volume types could result in a
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disportionate loss of wildlife habitat. Cape Fox contends
that the fish and wildlife related recreational values of the
White River compensate for this difference in values.

However, the proposal does not take into account the habitat,
and recreational values which would be lost in the Leask Lakes
area i1f the trade were implemented.

5. IF CAPE FOX ACQUIRED THE LEASK LAKES LAND, IT IS UNLIKELY
THEIR FUTURE MANAGEMENT WOULD BE COMPATIBLE WITH THE
COMMUNITY"S RECREATIONAL GOALS.

Once Cape Fox became a major land-owner in the Leask Lakes
area, their land management policies could complicate or
confound recreational planning efforts of adjacent lands and
be in conflict with the objectives of providing suitable
unencumbered recreational opportunities for the community.
Additionally, maintenance of wildlife habitat was the number
one major community concern in the McDowell survey, but the
diversity and abundance of wildlife in the Leask Lakes tract
would be severely curtailed due to habitat losses and the
roads Cape Fox would have to construct to access timber.

6. ACCEPTABLE ALTERNATIVES ARE AVAILABLE TO TRADE OTHER PUBLIC
LANDS FOR THE WHITE RIVER.

Although the Department of Fish and Game has serious concerns
with a trade for the state-owned Leask Lakes tract, we see
less problems with trading other publicly-owned lands for the
White River. One such area which has been identified for
trade and which 1is acceptable involves borough-owned lands in
the Whipple Creek drainage. A Whipple Creek trade does not
result in a net loss to important habitat and recreational
values, nor does it have the other problems identified with
the Leask Lakes trade. Additionally, we believe other areas,
such as at Tolstoi Bay or Shelter Cove, continue to be viable
options for trading for the White River.

In summary, we do not feel the proposed land trade would meet the
highest priority goals of the November 3 Community Workshop which
were to "provide roaded recreation” and to "protect and maintain
wildlife species, abundance, diversity and habitats."”



MEMORANDUM State of Alaska
Department of Fish and Game

TO:  Dave Anderson

Regional Supervisor DATE: October 8, 1991
Wildlife Conservation
Juneau FILE NO:
from: Matthew Kirchhoff//t"t* TELEPHONENO:  465-4265
Deer Research Biologist
Douglas SUBJECT: ANTSs deer habitat evaluation

Following ks my review of the 1 August 1991 report which America North prepared for Cape Fox
Corporation regarding the proposed Leask Lakes «While River land exchange. The report evaluates the
effect of the exchange on important deer hebitat, and by Inference, on hunting and viewing opportunities.

General Comments;

To their aredit, the authors acknowledge that this report does not constitute a scientific study, noting that
no quantitative data were collected or analyzed, and that the conclusions are based on literature review,
consultation with experts, and qualitative field revien. Their literature review was fair, and their field
observations general ly consistent with what Ihave seen myself in southeast Alaska. 1have reservations,
however, about the lack of clear methodology, and the sinplistic analysis relied upon in this report

The authors have chosen to illustrate the impact of this land exchange in terms of percent of Amportant™
winter hebitat logged. What "important” hebitat means, however, isuxc™ar. Although a variety of
factors were vaguely considered inmapping these acres, itwould be Impossible to . _plicate the results on
the besis of information provided. More inportantly, there isno connection between acres of "important”
hebitat lost and the resultant impact on the deer population. To draw meaningful conclusions about likely
effects on deer hunting and viewing requires that we know (@) how Jeer populations will change, and (b)
how that change will affect hunting and viewing. The authors acknowledge these factors were not
addressed in their evaluation. Their uncertainty is reflected by treir range of conclusions:

1) "with adherence to the following recommendations, AN1 believes deer populations in
the Leask Lake area could support limited hunting and viewing." (page 21)

2) "Adherence to the six recommendations above, will minimize impacts from the
proposal, but will not eliminate the possibility that deer numbers may not always be
sufficient to meet hunting and recreational viewing demands ~(page 22)

3) "(reither altermative) can assure adequate numbers of deer will remain for hunting and
viewing after moderate to severe winters (page 2).

A m<*re usefta! effects analysis should consider a ll acres which contribute to deer carrying capecity, and
express tix)e effects in terms of changes to the deer population. Inmy earliermemo t you (dated 17
September, 1991), lused the Forest Service model to generate current and future deer carrying capacity
estimates for the Leask Lakes study area. I logging proceeds according to plan, the model predicts that
the deer population will decline by 68% (134 deer 1043 deer) over the next 40 years. Whether or not the
43 deer that remain can still provide satisfactory hunting and viewing ks a more subjective question. |
personally doubt thet having 43 deer In an area thet large will satisfy significant hunting or viewing
demand.



Page-specific Comments:

Page I. Cape Fox Corporation staff apparently defined "oitic*  » hebitat as "Sites containing high-
volume timber no more than one-quarter to one-half mile horn saltweter®. Their definldon reflects the
mistaken impression that the highest value hebitat ks adjacent to the bejch. Extensive winter deer surveys
and radio-telemetry data have revealed this Is not the case. The current Forest Service model places no
value on proximity to the beach.

Page L AN1 defines "oritical” hebitat as "“those areas capable of supporting deer in moderate to severe
winter based on parameters Identified In the deer hebitat model™. With out specifically saying how many
deer can be supported, what constitutes "moderate to severe winters”, or precisely how parameters were
""considered”, the term has limited utility. Are we to believe ifnone of those 788 "Important” acres are
cut there will be no Impact on deer, or altermatively, Ifall 788 "important” acres are logged, we will lose
all our deer? To be meaningful, one needs t know how saving or logging various amounts of important
hebitat will affect deer.

Page L The report states: ""AN1 based (his determination (of aritical hebitat) on gpplication of the hebitat
capability model for Sitka blad<tailed deer In southeast Alaska: Winter Hebitat (tJSDA Forest Service,
1991), and other published scientific Iiterature”. This Ismisleading. The Forest Service model calaulates
the number of deer a given land unit can support based on specific characteristics of the hebitat. Al
forested habitat has some value. The model can not, and does not. ldentify "Important” or "oritical”
hebitat.

Pages 1-2. Authors state, "Significant parameters for deer winter range during deep snow conditions,
which are noted in the model and applied to the study area are: (2) elevation (primarily below 800 feet),
(2) aspects with southern exposure (136-225 degrees), (3) timber volume (20,000-20,000 b'7acre), (3)
snow depth (less than 12 indes), (4) presence of predators..., and (B) minimum hebitat area (200-1,000
acre blocks minimum)*. The GIS database they used did not differentiate hebitat by aspect or elevation,
and no data on canopy cover or snow depth (other then the acres they visited) exists. A less ambiguous
procedure for identifying "importaju*. “intermediate™, and "oritical’ deer winter range isneeded.

Page 2. Schoen and KJrehhofT (1985) are cited as establishing that proximity to coastal climate is
important todeer. Quite the contrary, in this and other papers we try to dispel the notion that proximity
coast is important (e.g-, see treir discussion).

Page 6. I sense an undercurrent of resentment towards ADF&G for lack of cooperation on this project.
From my experience that is unwarranted. 1 had very cooperative and productive discussions with AN1
biologists and freely gave advice and tednical information. Given constraints of time (2 days afield) and
manpower (2-4 persons), | advised itwould be impossible to quantitatively measure forage abundance,
snow conditions, deer populations, or habitat preference over any meaninghrl area. They acknowledged
this. Altematively, 1 suggested evaluating hebitat capebility using the Forest Service model in
conjunction with aerial photos or GIS inventory data. Then, they could spot check selected stands in the
field to \erify that various hebitats had been correctly classified. The field stage could be done anytime
during the late spring, summer or early fall 1remain willing to help ANI and Cape Fox with Fis aspect
of the work.

Pages 9-16. This section reviews existing literature on deer/hebitat relationships and also includes some
results of the field reconnaissance. The review Iswell done, and the observations on deer use appear
consistent with established decr/habiui relationships.

Page 17. The Forest Service's hebitat capebility model recognizes that all acres contribute to deer
carrying capecity. The model calculates how many deer each acre can support, based on hebitat attributes
(e.0-, aspect, elevation, volume class, species composition), winter severity , and predation risk. In



contrast, the analysis used in this report assumes each acne either has, or does not have value. In
moderate o severe winters, 788 acres are assumed to have value (l.e., are Invariant), while the remaining
4,612 acres la-". value. Subsequent discussion of the Impact of the land trade on deer center how many of
these 788 valuable acres will or will not be cut This analysis misses the fect that many other acres, with
many deer on them, will be affected by this logging plan.

Page 22. Although I obviously feel the methodology and analysis used In "he report could have been
improved, lagree with the report”s conclusiion, stated in the last paragraph:

"While reither (of the) altematives can assure adequate numbers of deer will remain for
hunting and recreational viewing after moderate to severe winters (moderate being the
norm), they do retain more aftical hebitat and other commercial volume forest than
originally proposed....(and) should support more deer than the original altermative
presented.”

Both the AN report and my own analysis indicate that deer will decline significantly- probably by 50%
ormore. We can disagree about the precise extent of those losses, and the best means used to reach those
estimates, but the qualitative results are the same. There should be no guestion that ifthis logging plan is
implemented, therewill long-lasting adverse impacts on the deer in this area.
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April 25, 1992

Senator Pat Pourchot
Room 516/ State Capitol
Juneau, Alaska 99801-1182

Re: cape Fox Exchange Appraisal
Karabelnikof & Associates, Appraisers

Dear Senator Pourchot,

After receiving the latest in a series of revisions to the Cape Fox
exchange appraisal it is my carefully considered conclusion that Z
am unable to recommend use of this report by the department in the
exchange process. AS 38.05.020 (@ requires that..."The land,
interest iIn land, and other consideration which the state receives
in an exchange made under thin chapter shall be equal to or exceed
the appraised fair market value of land, interest in land or
property exchanged by the state;..." After careful review of this
appraisal it is my opinion that the report fails to lead the reader
to a clear convincing conclusion «that the resulting values
represent what could be defended as 'fair market value."

I received what was presented as a "‘draft” appraisal report from
Xarabolnikof & Associates iIn January, 1991. Very logically, Mr.
Karabelnikof was concerned about the size of the report, how it was
organized and preferred to preeunt it to me as a draft, rather than
as a final, in tha interest of obtaining my in-put and comments on
an informal basic. During the TFfirst reading it was immediately
obvious that the report did not follow what could be loosely
described as a standard appraisal format or process. It was
ponderous, containing come 300 pages subdivided into nine sections,
much more academia in tone then the usual report and extremely
technical in terms of statistical processes and applications.

In earlier sections (I through V) tha reader is lead through a
general analysis of the appraisal problem and a very thorough (and
commendable) description of the attributes of the five Cape Fox
parcels end the three state parcels. Section VI is the beginning of
the valuation methodology. Here the appraisers utilize a stepwise
forward regression analysis to determine statistically what needs
to be done to adjust eight of what are considered by the appraisers
to be the most comparable market sains iIn southeast Alaska to an
indication of value for cur subject properties, some Tifteen

X>0C- 4~
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possible attributes were selected by the appraisers and each of the
eight comparables were statistically tested to determine the
extent, if any, each attribute affeoted the transaction. It ia at
this point (Section VI) that the ability of the appraisers to
explain tha statistical process clearly and concisely, 1in terms
that can be understood by any reader, fails. An explanation of the
regression process, extremely vague to anyone not familiar with

statistics in general, and regression in particular, 1is presented
along with aosarlptlve statistics (in chart form) and scattergrams

in Appendix E in the back of the report. 1 believe it is reasonable
to say that the explanation | have just offered regarding vhat is
done in Appendix E 1is considerably more clear than vhat would be
obtained by a complete reading of vhat 1is presented in that
appendix.

As a result of this statistical analysis it vas determined that
five of the fifteen attributes tested were significant enough to
warrant consideration. Adjustments were made to each of the eight
sales for percent of forested area, date of sale, percent of slope,
presence or absence of a stream and for percent forested.
Application of adjustments necessary in the case of each sale vas
completed and resulted in the indicated value for each of the eight
subject properties seen on page B-24 of the report.

The appraisers then proceed with valuing the eight subject parcels
using a market comparable program called MXTCQMP. It is implied in
the report that KKTCOMP is a second method of valuation when, in
fact, the process essentially utilizes the same adjustments and
sales from the regression analysis. In appraisal practice it 1is
common to utilize as many methods of valuation as possible to
support a value, then to correlate the different methods and reach
a conclusion (e.g. the market, cost and income approaches used 1in
appraising 1improved, 1income producing properties.). The only
significant difference between the two programs in this instance
appears to be that the regression analysis utilizes eight sales to
predict value while MKTCOHP uses five. A comparison of values
predicted by regression, on pngeo VI-10 of the report and by
MXTCOMP on page VII-2, demonstrates that the values are very close;
not apparently as a result of a meaningfully different process but
more due to 1identical adjustments having being applied to
essentially the same sales.

Following my review of the original draft | expressed my concern
to the appraisers over the inability of the report to convey
clearly and concisely, in language any reader of average
intelligence could understand, how the value was determined in this
report. In addition tn not being lead to a conclusion of value that
I would be comfortable recommending ay department approve, | made
it abundantly clear to the appraisers that this vas a document
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that would be subject to a public hearing process and close public
scrutiny. The report needed to be written to accommodate that use.
This is not an unreasonable requirement. It is consistent with our
department appraisal instructions, to which this report was subject
by contract, and to standards of professional practice with which
these appraisers are familiar and to which they are professionally

obligated.

In addition to the 1inability of the report to clearly and
understandably explain itc valuation prooooo a number of procedural
and technical questions have arisen over the several months that
have passed since receipt of the first draft. These are as follows:

In particular, there 1ie considerable debate in the appraisal
community regarding the propriety of using suoh a small market data
set (eight sales in the regression analysis) to determine market
value statistically. The debate appears to he industry wide and not
confined to this particular appraisal project. Tha issue does not
involve questioning the use of statistical analysis as an appraisal
tool. The method is generally accepted and widely used,
particularly in mass appraisal applications such as assessing. The
debate, 1in cases such as we have here, centers on the issue of
small data sets; specifically, on the ability of small data sets
to meaningfully forecast valua using a statistical program.

From the project outset, particularly in view of the procedural
debate, 1t would have appeared appropriate that the results of the
MKTCOKP process be placed against another method of valuation as a
check of the process. It 1is myunderstanding that this was

suggested early on in the appra5sal process by one member of the
appraisal team but the advice was not taken, on several occasions
in the review process | suggested the addition of a standard market
approach as a check to support tha MKTCOMP conclusions. A review
of the appraisal vas contracted for in February, 1992 by
Karabelnlkof i Associates. Mr. Dan Swango, Phd, MAl, CRB, SREA, of
Svango Real Estate Counseling and Valuation, of Tucson, Arizona,
also recommended the inclusion of a second approach. The appraisal
team rejected thisadvice but did prepare a brief report as
evidence for Dr. Swango that a standard simulation (market)
approach would produce value conclusions that would sufficiently
support MKTCOMP. (Dr. Swango also voiced concern to the appraisal
team over the small data set looue.) Dr. Lynn Woodward, MAI, SREA,
of Lynn Woodward and Associates, Saranota, Florida, vas hired in on
April 10, 1992 by Karibelnikof ftc Associates to complete another
review tha report. It was also hie recommendation that a atar.dord
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market approach be added to the appraisal. On April 16 1 received
a report entitled "Value Estimate Using Traditional Judgmental
Approach™. This represented the long suggested market approach

being offered as support for the statistical valuation. It was my
conclusion that this document represented little more than the
hastily prepared report offered to Dr. Swango back in March. Hardly
what could be accepted, by any standard, as a valid, well supported

appraisal.

Ignoring the debate over procedure, and the lack of a credible
alternative approach to support the appraisers statistical
conclusion, the results of the regression process itself raise some
concern. It is obvious to an appraiser who haa been involved in
appraising in Alaska 1in general, and southeast Alaska in
particular, for twenty years that many of tha conclusions reached
by tha statistical analysis fly in the face of what is generally
known of the Alaska real estate market.

It is the conclusion of the regression analysis that the most
significant adjustment the program has 1identified 1is "% Open
Space™ > This refers to the percentage of natural occurring open
space, as opposed to clearing or clear cut. Thia factor has never
manifested itself, to my knowledge, in any other appraisal. The
adjustment is notably inexplicable, especially as it is apparently
the most significant attribute identified by the program from the
fifteen attributes analyzed.

It was the conclusion of the regression analysis that a negative
adjustment was necessary to account for falling prices in that area
of the market over recent years. There 1is no such evidence
available, outside this report, to support that value of southeast
large acreage parcels axe experiencing a decline. To the contrary,
a resale of one of the sales included in the report (Sale Ho. 97)
hac occurred vhloh indicates a significant value inoraaee beuveen
1984 and late 1991. This parcel is not logged and heavily timbered
and 1t must be considered that current timber prices may have
contributed to tha value increase.

It vas tue conclusion of the regression analysis that no adjustment
was necessary to account for the presence or absence of waterfront.
Two of the Cape Fox parcels, Parcels 4 and 5, have significant
amounts of frontage on Upper George Inlet, including a number of
islands. All available evidence indicates vaterfrontage accounts
for a significant portion of tha value of parcels possessing this
attribute.

It was the conclusion of the regression analysis that "% Forested”
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is an attribute significant enough to warrant a positive
adjustment. It 1is not entirely clear how this adjustment is
explained in terms of its relationsvip to <% Open”. The two
attributes, both requiring positive adjustments, appear opposed to
one another.

The regression analysis indicates no adjustment is neoeccary 1in
consideration of size. The eight sales utilized in the program vary
from 40 to 792 acres. That no consideration 1is given to this
attribute 1is contrary to all available knowledge and appraisal
practice.

The regression analysis indicates a significant positive adjustment
should be applied in adjusting for presence or absence of a stream.
Several of the comparable parcels appaar to possess streams, In
some cases this was adjusted for in others it was not.

Six of the eight regression comparables are logged off or timber
value appeared irrelevant. Two sales, sale 95 1in particular,
possess amounts of commercially valuable timber. As valuation of
tha all the subjects is on a clearcut basis the presence of timber
would appear to raguira allocation out of the sale price if these
sales are used as comparables.

CONCLUSION

This report essentially remains as cumbersome and unreadable as
when i1t was first submitted. The addition of adjustment charts in
the MKTCOMP process, allowing the reader to now mathematically
compute the dollar amounts of adjustments made, and same minor
editorial adjustments, are the only significant changes. The heart
of the report, the regression analysis, remains a technical mystery
to most readers.

On several occasions and from several different sources 1 have
satisfied myself that the mathematics of the regression program
used by the appraisers are correct. | have examined arguments for
and against use of a small data set. It is easy to recognize that
one small change in the comparable data could result in broad
changes in the adjustments and resulting values, a circumstance not
as likely to occur if a much larger number ot sales had been used
in the regression process. | believe the appraisal team had
compiled the best set of large acreage sales data available 1in
southeast Alaska. A larger data set vas available.
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Page 6
Cape Pox Exchange Appraisal

Despite repeated advice of the advisability of a second approach to
value to support the statistical process the appraisal team has
resisted doing so. Such a report could have been completed months
ago. The generic market analysis recently presented to me as
representing some form of support for the statistical analysis 1is
consider to be generally irrelevant.

There are numerous conclusions arising out of the regression
analysis that fly in the face of a large body of current appraisal
practice and knowledge. These 1inconsistencies and contradictions
are too significant to be either ignored or explained away by the
sophisticated nature of statistical analysis.

For these reasons X cannot recommend approval of this report as
evidence of the fair market value of the Cape Fox and state
properties. At the same time, 1in deference to the appraisal team
and a uuphi&tiC&té&d COitupUtOtiiwd pioOwuo Uiat dufiuu aaay
explanation, 1 cannot, unequivocally, state that either the process
is incorrect or the value is wrong.

Review Appraiser

cc: Ron Swanson, Director
Martha Welbourn, Chief, Land and Resources
Don Karabelnikof
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ogsldes a history of ag ra|sln9's use, of re%ressmn, the nost probable buger,
t|mb?r h_?_rvest_coni)anl , Usg Tegression extensively to valu? rogertles nd
are familiar uith 1ts use. This™is consistent ujth agéarmsa heory of buE/er
calculus or sinitiation to uso a technigue connonly used by the narhet for the
%&g/ﬁ Prope_rty. Although the appraisers use regression”and it supports tho

echniqde closely’ it was not the prine téchnique.
MKTCOVP Technique

MKTCOVP is a nechanized adjustment grid. Most agé)ramers do tho sano
adgustnent Process on a t¥Peur|tten page or spreadsheet progran, like LOTUS
123, Dr. Robbjns has written a computer progran, uhich s hore complex. Based
on inputs of either Judgmental, paired sales, or regression coefficient
characteristics developed into factors, MKTCOVP adjusts the conparables to the
subject in tiie sane manner as an appraiser does on‘an adjustment grid.

| studied MKTOOVP program in the mid 1970's and have used it in ny appraising
since 1981, including™land appraisals. | have used both Judgmental and
regressmn coefficients as input characteristics. | understdnd and concur that
t COMP Program using re?ress_lqn coefficients is accurate from the data and
IS the best technjque for defermining value in this case. Regression
coefficients are based on the market and are better than unchécked Judgments

MKTCOVP lias, some unique characteristics, as programmed by Dr. Robbins, compared
to a traditional adjustment qnd. MKTOOVP can ‘search a comparable data hase
| choose the best” comparaliles. In this case, the Bro ram_along uith the
a?prawer's Judgment choose five comparables as the best. This program adjusts
all' comparables~based on the factors ‘inputted and chooses based on a C-index.

The C-index is simply the squared comparable adjustment amount added up uith
the square root taken. M personal MKTCOVP progran picks the best comparables
based on the total of the’factors added up. Several methods are available.

Dr. Robbins method chooses comparables uith the least number of large
adjustments to determine the most similar. Five comparables uere the chosen to
be’ the best at the point uhen the C-index stopped changing, uhen adding an
additional comparable.

Another concern is the use of re(l;ressmn coefficients from the regression as
factors in the MKTCOMP adjustnent grid and whether they represent™dollar
adjustments. In this case, the regression coefficients (percent non-forested
open land, 16481 date, -IBS," x slope, -15411 stream, 1381 and x forest, 247
appear logical and the signs (e/- before the coefficient) are correct compared
to an)( readers understanding of the market. . The amounts can not be directly
translated to the market individually. Logical amounts and signs are not
necessarily the case with regression. Individually the figures do not
represent dollar values, but™after totaling the adjustments to each comparable,

the total adjustment represents dollar per acre.
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.nNTCOMP lias an advantage over regression using the sane coefficients. The
adjustments are calculated on the differences between the subject and the
comparables rather than on the subject's characteristic. This louers the
variance around the predicted market value. The MKTCOMP uith coefficients has
a narrower range of values fian the small regression formula.

I ran tho MKTCOMP program with the data base of eight comparables and achieved
the samo results. | also ran the MKTCOMP program using a comparable as the
subject and tho other seven comparables as comparables. This "holdout"
analysis confirms that the model (the set of adjustments) uorks for this
property submarket. On an actual selling price versus MKTCOMP uith
coefficients predicted value chart, all comparables were predicted within tuo
standard deviations and the three best comparables were more accurately
predicted.

I redid Exhibits UI-7 through 14 on pages 6-19 to 6-26 into an adjustment grid

that looked more like an MAI adjustnent grid using the reports figures. This
summarized and rounded some of the figures and added the non-comparable
adjustments. The authors may include that in their report, but it Is not a

substantial contribution to the report, only a reformat of their information.
Summary

I have concurred uith the $8,000,000 value based on my review of the land
residual land appraisal portion. The report is difficult to read for tho
irage layman, but anyone trained in all techniques of appraising or having
,.e advice of someone familiar uith regression should be able to replicate the

conclusions in the report. The report wording is ponderous and academic in
parts, but it is still readable. The report format does not follow the MAI
textbook outline, but all elements seem to be included to determine value. One
of the major critics of appraisers, writing in the "Mortgage Banking Magazine",
has said appraisers elevate format over substance. This appraisal has

supportable adjustments for the differences betueen the comparables and the
subject, substance, rather than simply Judgments. 1 concur with the information
provided as allowed by a desk review, have used and agree with the techniques
chosen, have checked the mathematics and rerun all analysis. As a review
appraiser. | can not rewrite the report to put it into an outline format more
typical of MAI format, but can concur uith the value.

Respoctfully submitted,

Dr. Lynn H. Woodward MAI, SREA
Ph.D. In Real Estate and Urban Land Economics
Review Appraiser, did not inspect

attached: certification and resume
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\ft April 10, 1992, final copy with signature, certification and resume ulll
iollou after -eturning to Florida

Dr. Lynn N, Uooduard MAI, SREA
Lynn Uooduard and Associates
4518 Pawnee Trail

Sarasota FL 34233-1947?

(813) 924-8661

April 10, 1992

Don Karabelnikoff, CRE
Karabelnikoff and Associates
4041 B Strset, Suite 201
Anchorage, AL 99503

Re: Review of Cape Fox Corporation/State of Alaska i and Exchange
Dear Mr. Karabelnikoff,

1 have read, understood and concur with the value conclusions of the residual
land appraisal of the January 1992 copy of tne APPRAISAL FOR CAPE FOX
CORPORATIOM/STATE OF ALASKA LAMD EXCHANGE. Paragraph 9g., page 7, of your
agreenent, dated August 8, 1991, with the Ketchikan Gateway Borough states,
"The Appraisal shall be delivered with a separate letter report by a review

appraiser holding an MAI designation. The reviewer nust concur with the
Nelusions of the Appraisal Report after porforning a desk/field review."
..iis letter serves as a review letter. I did not inspect tho subject property

nor the conparables, but did a desk review of the written report.

The cost approach uas not used because the subject property had few

Improvements. The Incone approach was Included In the timber value. I did not
review the timber value as 1 am not an expert forester, only a property
appraiser. 1 alio do ngt_ha»q an opinion on~~the non-comparabls aTkTstswints
leading to the $8,800,000 value, such as subsurface, open space or road costs
as 1 am not a geologist, forester nor road engineer. Thelncome approach was
not used for the residual land appraisal because few comparables, which were
rented at the tine of sale, were found. The market comparison approach was

used using two techniques: 1. stepwise forward regression and 2. MKTCOMP,
which Is a mechanized market comparison adjustment grid.

Recommended Addition of a Traditional Market Comparison Technique

Because of the concerns in understanding the report by any reader of the
original market comparison techniques Included in the report, this reviewer has
recommended an additional technique tc be used in the market comparison
approach. The traditional market comparison adjustment grid uses Judgmental
factors for adjustments and conclusions of value for e~ch parcel. Although the
variances in value for individual parcels were higher, the overall value
supported the $8,000,000 value, which was developed from the other two
techniques.

t0C
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M feu report readers have expressed concern that the report did not use the
traditional adjustnent grid which normally uses Judgmental adjustnent factors
or factors developed from paired matched sales analysis. The Judgmental
factors were used in the traditional technigue, recommended to be added as
noted above. Paired matched sales can not be used in this report because of
the dissimilar comparables. Pairod matched sales analysis is best used when
similar comparables have only one or two significantly different features.

Each of these comparables have four or more characteristics which are different
at any one tine. I could not develop a paired matched sales adjustnent
analysis for the adjus'aent factors.

Regression

Regression is essontially a multiple matched sales adjustment technique.
Regression is an accepted appraisal technique which has been used since the
1960's. Unfortunately most MAI's are not trained comprehensively to understand

regression as it is optional to gain a designation.

I ran the CSS stepwise regression program with carefully checked data base from

the report on a different computer. I conclude that the technique is developed
accurately and five factors — percent open (non-forested), date, percent
slope, presence of stream, and percont forest — wore chosen as the best
characteristics to predict value from a soarch of over ten factors Inventoried
from the subject and the comparables. Even uith the small sample size of
eight, five degrees of freedom, these factors have a high significance (F) in
termining value. The R-squared is over 90/, even uith only three factors,

wiepwise forward regression performs similarly to an appraiser by picking the
best characteristic that effects value first, then adding each characteristic
respectively, which explains most of,the value difference between the
comparables, in turn. In this case the first three (percent non-forested open
land, date, and percent slope) predicts nearly all the variance in value .with
stream and percent forest only minor contributors to explaining the value.
Several other contributors and reviewers have run similar stepwise regression

programs on other computers and concluded the sane results uith little
variance. One reviewer run a multiple linear regression progran (different
from stepwise forward regression) uith several data entry errors. Any reader

with access to a PC computer and a statistical package progran, and maybe
statistical advice, using the proper progran and input should be able to
duplicate, within a reasonable variance, the results.

One concern Is the small sample size. The scope of the appraisal, considering
the lack of private sales in this area of Alaska was impressive. Over 180
sales were analyzed, 33 sales were inventoried, and 8 sales, a large number for
the market, were determined to be representative of the market. I have used
regression uith snail sample sizes, based on classic statistical assumptions,
for a long tine. It is very difficult to separate real estate into proper
submarkets and maintain large sample sizes. As one statistical professor told

no, small samples are better than no sanples and better than Judgments normally
used by appraisers. The regression is a representation of the market.
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Tongass Conservation Society, Inc.
v

State of Alaska, Department of Natural Resources
No. 1JU-92-847ClI

The Sierra Club Legal Defense Fund represents the Tongass
Conservation Society in a challenge to the DNR land exchange with Cape
Fox Corporation at Leask Lakes, near Ketchikan. This appeal is filed in
Superior Court in Juneau. Following are the principal legal points raised:

INADEQUATE APPRAISAL

1. DNR has approved this exchange without completing an
appraisal, in violation of AS 38.50.020, AS 38.50.130 and 11 AAC 67.240.

2. DNR has abused its discretion in several respects by relying on
the existing draft appraisal. DNR's own appraisers have found the draft to
be severely flawed. The draft is marred by a conflict of interest, improperly
discounts open space land values, and fails to adequately consider public
interest use values.

UNLAWFUL ROAD ACQUISITION

3. DNR is attempting to use state land and timber to pay for mad
upgrades valued at $2.2 million. This sole-source procurement serves the
purpose of bolstering the value of Cape Fox’s land, which is worth far less
than the state land to parceled up and exchanged. This procedure violates
the State Procurement Code, AS 36.30, and DNR’'s own regulations, 11

AAC 67.260.
INADEQUATE AGENCY REVIEW

4. DNR failed to consider selling or leasing the state land instead
of exchanging it, as required by AS 38.50.100 and AS 38.50.130.

5. DNR did not adequately consider the social, economic and
environmental Impacts of the exchange, as required by AS 38.50.130.

INADEQUATE PUBLIC PROCESS

6. DNR has not completed the land use planning and
classification required by AS 38.04.065 for all land disposais before
approving this exchange.

7. DNR did not publish a map of the areas proposed for exchange
in local newspapers, as required by AS 38.50 110.

RoteJono.>J T
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KETCHTIKAN GATEWAY 3 0ROUGH

RESOLUTION NO. 1027A

A RESOLUTION OE THE ASSEMBLY OF THE KETCHIKAN
GATEWAY BOROUGH, ALASKA, PROVIDING FOR A LAND
MANAGEMENT PLAN, INTERIM PROTECTION OF
RESOURCES, AND MAINTENANCE OF PUBLIC
RECREATION FACILITIES ON THE STATS PROPERTIES
SUBJECT TO THE PROPOSED EXCHANGE BETWEEN THE
STATS OF ALASKA AND THE CAPE FOX CORPORATION.

RECIT ALS

The availability of recreational areas fcr the residents of
the Ketchikan Gateway Borough is now seriously limited.

Lands currently owned by the State of Alaska within the
3orough demonstrate great potential for roaded access for
recreational activities by the residents of the Borough,
including children, the elderly, and the disanled.

Certain lands now owned by Cape Fox Corporation that are being
considered for a land exchange witn the State also have great
potential for similar roaded access for recreational
activities by all residents of the Borough.

NOW, THEREFORE, IT IS RESOLVED BY THE ASSEMBLY OF THE
KETCHIKAN GATEWAY BOROUGH, ALASKA, as follows:

Section 1: Statement of Intent. The Ketchikan Gateway
Bcrough Assembly has supported the proposed land exchange on the
basis of the roaded recreational opportunities which it will
provide to residents and visitors to Ketchikan. The Assembly
recognizes that the lands and facilities to be acquired or retained
by the State have high recreational value. The Borough Assembly
recommends that the State protect these recreational values by
limiting the range of permitted use and activities on said lands
and facilities to these which are primarily recreationally oriented
or otherwise subject to the terms of the Final Exchango Agreement.

5cc £



Action hi Land ;'a.:acor.d".» g, r.n. " ifcar. )
Borcucn recsrntsts "he r.eeu tc prcvide a lane Management ?1 n . :r

ail 3fa'e-cwr,i-d land that e.eill rusu11 £rcn pr Land o 8.
These Lands include all lands currently cvree :y .re »a: %
Corporation in the «<hite River oralrage, in the vicinity :: Lake

Harriet Hunt and 7a'bet La<e vhion are %roposed t: re trar.s: icroc
ts the State ar.a all lands retained by the State m tr.e LMs< |.i<um
ariot as a result of the nronesed land exchance. The Eet *hikan
j.atevay 3cr:cch commits to the preparation :: such 1 nian in
cccperation with the State of Alaska

Section 2i Intsrin Stewardship. The Ketchikan 5ateway
Rorcuch supports any administrative dedication by the Stare to
provide for the protection of the natural resources durm:; the
period prior to the preparation and prior to adeptl:n of a Land
Management Plan vhich is necessary in order to provide for
protection of the recreational values of these lands described in
Section 1 hereof.

Section 4: Facility Mintenance. The Borough Assembly
understands that the State Is unwilling to assume costs associated
with the maintenance of road facilities to be provided as a
condition of the final exchange agreement. In consideration fcr
opening of areas to be acquired or retained by the State to roaded
recreational use, the Borough agrees in principle to assume the
cost of facility maintenance in the event that the State continues
to be unwilling or unable to and to the extent the Borough is

emDCwered to do sc.

Section 5: Effective Date. This Resolution shall be
ective :pcn adoption.

ADOPTED this day of _ 1992.
W I\/AYOQ Public Hear:r.c:
Effective Da*«-<*______ ]
Poll Call: Y N A
9catwrigr.t - C i
Cate : I S |
SCRGVGil CLERK crull0 1 Lor i
Fader i |
McCarty 1 j 11 -1
Holman - i 111
APPROVED AS TO FORM: Csniey 11' M 1)
ot 4 s ft's 4,€ < « Four (41 affirmativo votes

BOROUGH ATTORNEY j_required fcr pasaace
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Jeff Rudd
Box 7263
Ketchikan, AK 90001

() mas 02

Cliff Davidson

Chair, House Resources Committee
Alaska State Legislature

Capitol Building

Juneau, AK 998f>h'M 82

Dear Mr. Davidson,

|l would Ilike to go on record as one Ketchikan
resident svho docs not support the Leask lakes
/Cape Fox land trade, i feel there are many others
in Ketchikan who also do not support this trade. I
am a member of the Ketchikan city Council,
although | am not writing on behalf of the council,
and meet a fair number of people during my day.

There is a good percentage thar do not support

this trade in that group. There are many more
people that | do not come in contact with who 1 do
not know how they feel one way or the other. | do
feel it is not accupate®ro* $tatenha**the*va*r

majority of the community do support the trade.

Thank you for your attention.

Sincerely,

jeff Budd



Southeast Alaska Conservation Council
SEACC 41" Si\lh Street. Suite ?2S  Juiumu, Ali>kr < |

February 27,

Dear Legislator,

On behalf of the Southeast Alaska Conservation Council (SFACC), |
would like to call your attention to a pending action by the Alaska
Department cf Natural Resources (DNR) that will result in the less
of high quality wildlife habitat and recreational resources rev
owned by all Alaskans. SEACC is a coalition of thirteen local
community, volunteer conservation organizations in eleven
communities across the Alaska panhandle. We are concerned citizens
from all walks cf life who share a commitment to the unique quality
of life available in Southeast Alaska.

DN\R is preparing a land exchange in which it will trade 2,400 acres
of pristine, state-owned old growth forest for 4,300 acres of lard
that has teen heavily clearcut by the Cape Fcx Corporation, an
ANCSA village corporation located outside of Ketchikan. The lands
being considered for trade are north of Ketchikan and include the
state-owned Leask Lakes area and the White River are: owned by Cape
Fox. Under the proposed exchange, Cape Fcx would then clearuut an
additional 1,500 acres of the land it obtains from the state.

CNR supports this exchange because it claims that the left-over
logging reads will provide Ketchikan residents with additional
recreational access. However, given the amount of past
‘-learcuttir.g in the White River area, and future cutting in the
Leask Lakes area, the quality of the resulting recreational
opportunities will be significantly lessened.

Please be aware that SEACC strongly opposes this land exchange.
Trading high value, state-owned old growth forest for clearcut land
and logging roads is short sighted and wastes valuable public
forest resources. Trading the Leask Lakes land robs Ketchikan of
one of its most important recreational resources. The Leask Lakes
parcel is 5,000 acres of abundant timber, watercourses, and
wildlife. This trade will destroy habitat, squander truly valuable

recreational opportunities, and set a horrible precedent. Weé
believe such a trade is bad public policy and a bad deal for the
state.

Because this exchange weculd involve over $5 million in state
resources, DNR must submit this trade for legislative approval.
SEACC requests that legislators scrutinize this proposal carefully

-- and reject it,

fWCMK OF BIRNTRS BAY )»#*». « WRANGELL RESOURCE COfNOL + SfTKA CONSERVATION SOCIETY
INCtL Truto * LYNN CANAL CONSERVATION IU.ms « TAKC CONSERVATION SOCIETY .V sti.
* TONGASS CONSERVATION SOCIETY Krw&tUa

*« \ AKITA: RESOURCE CONSERVATION COfNCJL
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SEACC requests that legislators scrutinize this proposal carefully
-- and reject it.

DNR is currently short-cutting the Jland trade public process
required by law, in an effort to obtain legislative approval this
session. Under Alaska law, DNR must prepare a report for the
public which fully explains the process used to appraise the
parcels offered for trade thirty (30) days before public hearings

on the proposed trade. The draft appraisal has not yet been
accepted, however, because DNR has determined that the public could
not understand the appraisal in its present form. Yet in spite of

this, DNR 1is pushing forward with the public process.

Cape Fox has been proposing this trade, or variations of it, since
1977. DNR has rejected each proposal because it was not in the
state®"s best interest. DNR has now, however, changed 1its tune.

DNR used to be right. Trading trees for stumps 1is not in the best
interest of Alaska or Alaskans. Alaska®"s prime forest lands, and
valuable forest resources, must be managed for the long-term
benefit of all Alaskans.

Sincerely,

Robert Lindekygel
Staff Attorney



Alaska Center for the Environment

1971-1991

April 20,1992

Pep. Cheri Davis

Alaska State Legislature
P.0O.Box V (MS 3100)
Juneau, AK 99811

Re: Proposed Leask Lakes Land Exchange

Dea*- Representative Davis:

The Alaska Center for the Environment would Ilike to express its
strong opposition to legislation (SB 465/HB 578) that would approve
the proposed Leask Lakes land exchange with the Cape Fox
Corporation. This trade certainly provides very substantial

benefits to the corporation, but it is just as clearly not in the
state's best interest.

The State of Alaska would trade important old growth habitat for

lands that have been heavily clearcut. These lands have not only
lower commercial timber value but Jlower fish and wildlife and
recreational values as well. ADF&G has said both that species

diversity is substantially greater at Leask Lakes than at White
River, and that logging Leask Lakes could result in a 63% reduction
in deer numbers in the area. Additionally, since unrcaded
recreation opportunities will become increasingly scarce in
Southeast in future years they should be protected, not lost.

We hope you will vote "no" on this legislation, which is not only
a bad deal in itself for Alaskans, but sets a dangerous precedent

favoring individual corporate economic interests over the welfare
of the general public.

Sincerely,

Issues Director

‘g 1*AW2T 1



10Ngass
Conservation
Society

MEMORANDUM

TO: House Resources Committee
FROM: Dave Katz
SUBJECT: Alternatives to Leask Lakes trade

DATE: May 6, 1992

Several viable alternatives exist to the land trade as proposed.
Please refer to attachments.

1. Borough timber. See Attachment 1. The Ketchikan Gateway
Borough has 15.3 million board feet of high value timber at Whipple
Creek, on the Ketchikan road system. (Estimated $6 million selling
value.) So far, the Borough has not contributed any significant
amount of 1its own timber resources toward finding a solution to
this local problem.

2. Forest Service land. See Attachment 2. Cape Foxhas indicated
an interest 1in Forest Service timber in the nearby area. This
timber could contribute to a win-win solution.

3. The Tolstoi tract on Prince of Wales Island. See Attach-—
ment 3. This state tract contains $27 million in timber alone.
It is much lower in habitat value than Leask Lakes. Cape Fox says
it is not interested 1in this timber because of 1its high cedar
component. Yet Cape Fox"s own Jlands also have a high cedar
component, and you can make money with cedar.

4. Road access to Leask Lakes. A sustained-yield timber sale 1in
the Leask Lakes area could provide for road access into the tract.
DNR 1is required to consider this alternative before trading land,
but has not.

P O Box 3377 eKetchikan. AK 9990! «907-225-57CS

"PAU/ZTALEXIT
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Proposed Exchango with Cape Fox Corporation

DOT/PPs proposal (see Attachment «"0" to the original report) which would
connect Ketchikan to the Bradfield Canal near the Tyee Hydropower Project,
carries a price tag of up to $150,000,000 or about $1,000,000 per mile. If
funds were limited, and the KGB/CFC proposed roads were in place,
attention could be focused on stretches of road beyond Leask Lake,
eliminating the immediate need for construction ofthe first eleven miles from
Ketchikan, and deleting or deferring the need for almost $11,000,000
required to provide the Ketchikan connection from its intersection with the
proposed Leask Lake recreation road.

Any road dissecting rather than skirting the Naha, a U.S. Forest Service
LUD Il area, could be expected to encounter opposition. Although the Forest
Service alignment running north of Lake Harriet Hunt best accesses its
lands, the KGB/CFC alignment proposed in Alternative "G" (see Map 1,
attached to the Final Exchange Agreement) provides the best access to lands
now in state ownership or proposed for state ownership, and could act as a
recreation loop if a better road is later constructed using DOT/PF’s interior

alignment.

J. Other Exchange Alternatives: Exchanges are difficult even when they
are strongly supported and clearly benefit the areas involved in the exchange.
The small amount of non-trust land in Southeast Alaska in state ownership,
coupled with the high demand for its lands, e.g. need for lands for University
of Alaska and Mental Health settlements, etc., adds to the difficulty.
Alternatives (see Attachment - "K" to the original decision) were explored by
CFC and the Borough, and Leask Lake was determined to be the only
suitable site, and more importantly the only site of further interest to CFC.
Although an attempt was made to interest CFC in timber rights in the
Thome Bay area, it indicated that it was clearly not interested because the
more valuable timber in the Thome Bay parcel has already been cut. KGB
does own a stand of timber located at Whipple Creek estimated to contain
approximately 15.3 mil’ion board feet. KGB, however, feels that there are
problems which need to be addressed and is not willing to commit substantial
amounts of this resource to an exchange at this time. It is likely that in
addition to the problems that need to be worked out, that the Borough
perceives these lands as not great enough to accommodate the primary
objectives of the exchange but may be substantial enough to generate funds
necessary to manage the lands ultimately acquired from the state exchange.
This could be extremely important, given predictions again of diminished

state revenue.



EVALUATION OF U.S. FOREST SERVICE [I.ANIMIOLDINGS
AS PART OF THE LAND EXCHANGE PROCESS

The fallowing is a summary of discussion with a Cape Fcx

Corporation representative (Doug Campbell) regarding the
feasibility of harvesting timber 1in the southern portions of
Revilla Island, generally adjacent to urban and rural areas. He

and Eric Muench evaluated U.S. Forest Service properties 1in order
to identify areas for inclusion in a potential land exchange.

Slide Ridce. This area probably should not be harvested for the
following reasons: Visibility from the Ward Lake area, visibility
from Tongass Narrows, and because it is adjacent to the Ward Lake
recreation area. In addition, the topography is very steep and the
soils are not conducive to legging operations.

Cornell and Perseverance Lakes. Perseverance Lake 1is a principal
destination of a major USFS trail within the Ketchikan area. Many
residents as well as visitors use the trail, and it is a principle
recreational resource for the community. Connell Lake is a source
cf water for the pulp mill. Because of the visibility of a cut in
these areas and because of possible water quality impacts to the
water supply of Connell Lake, logging in this area dees not appear
to be practical.

Talbot Lake. The areas of the lake that are north of this feature
have already been logged; the area to the south could be legged but
in doing so the areas of clear cut would be clearly visible frem.
the lake, and this area is considered to be a principal recreatitr.
area for community residents. The remainder of the area is visible
irrm the Ward Lake road as well as from "Ward Lake.

Round Mountain. There is a road in this area, and a logging sale
occurred here as recently as a year ago; apparently between 30 and
40 percent of marketable timber was legged frcm this area. It is

impractical to assume the Forest Service will allow additional
logging or. the basis of the sustained yield principle and other
environmental concerns.

Ketohikan Lakes. This is the area of water supply for the
community of Ketchikan.

Riice Behind Saxman. This area, which 1is heavily forested, is also
very steep and visible from the Tongass Narrows.

Whitman Lake. Whitman Lake has good commercial timber. However,
the area is very steep and it is the water supply for Herring Eay
a3 well as the fish hatchery. The area of the ridge that continues
along George Inlet, generally to the northeast, is heavily
forested, very steep, and is very visible from George Inlet.
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Upper and Lower Sllvus Lake. This 1is an area of very steep
topography as well as an area of recreational use; while areas of
this region have marketable timber, the 1logging that would occur
would be clearly visible from Silvus Lake. While the Cape Fox
Corporation 1is interested in this area, to complete the geographic
integration with lands it owns and to acquire the land where the
power facility is now located, it is probably impractical for this
selection to occur because of sensitivities related to the control
of price and market for electricity.

Interior of South Central Revilla Island. This area is mountainous
and does not contain any extensive stands of marketable timber.

However, in discussions with Cape Fox they have indicated an
interest in two other areas. These are now to be discussed.

Easterly parts of Sections 27 and 34, Township 73 south, Range 91
oast. This area contains a ridge that 1is heavily forested. The
site is comprised of average value hemlock. The state boundary
line splits the ridge and it would make sense to alter that
boundary line to put it at a location where it aligns with current
state land boundaries. This area consists of approximately 200 to
250 acres.

Area East of Coon Cove. This is an area where Forest Service land
immediately adjoins Cape Fox Corporation land, and roads exist in
portions of the Cape Fox properties. Within Section 34, which is
comprised of Forest Service lands, there are average stands of

spruce hemlock forest. In addition, there are areas of similar
forested areas 1immediately to the north of the aforementioned
parcels. Importantly, this area to the north cannot be selected
by the Cape Fox Corporation, while the area to the south can. In

addition, these more northerly areas are positioned in such a way
that they can provide access from existing roads of the Cape Fox
Corporation to U.S. Forest Service properties having marketable
timber.

BGP/bjs
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December 21, 133 5

Mr. Joseph ?. Wehrraan 111
Department of Natural Resources
Division of Forestry

3c01 'C" Street, Suite 1003
-Anchorage, Alaska 99503

State of Alaska - 1939 Thorne 3av Timber Aooraisal

Dear Mr. We.hrman:

At your request we have appraised the subject timber in the
Thorne 3av Tract owned by the State of Alaska as to i1ts fTair

market value. The date of valuation is June 30, 1939. The
subject timber consists of western hemlock, sitka spruce, and
associated species on lands iIn southeast Alaska. The timber 1is
appraised as an unencumbered fee simple 1interest. The total

estimated fair market value 1is

TWENTY-SEVEN MILLION EIGHT HUNDRED FIFTY THOUSAND DOLLARS
(527,850,000)

This appraisal utilized information and data provided by the
State of Alaska in regards to timber volume within the tract*.
Log sales data, logging cost, and road construction cost data are
based on information from southeast Alaska timber industry
sources. Information was also utilized which was provided by
persons and/or Ffirms listed in the Addenda. The information*
provided is believed to be reliable, but no responsibility is
assumed for its accuracy.

In developing our opinion, we have made a personal in—
spection of the subject property. We have reviewed the operating
costs, log and timber sale information, and timber marketing
conditions as they pertain to the subject property market area.

ill 04207M
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This appraisal and its use are subject to the contingent and
limiting conditions and the certification listed in the Addenda.
This letter serves to introduce the appraisal report which
follows. The appraisal procedures are described in that report.

Sincerely

CASCADE APPRAISAL SERVICES, INC.

Larry L. Ismert



