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Alaska
H O U S E

State Legislature
O F  R E P R E S E N T A T I V E S

Official llusiiH ss S la te  Capitol
Juneau, AK 99X01-1182

n B..M 0 R -A -N -P -y -M

A p r i l  30 , 1992

TO: Rep. Iv a n ,  Rep. Lehman and R ep. C arney
(H ouse R esour c e s  SB 154 S u b co m m itte e )

FR: D a v id  F in k e ls te in ^ S V "
RE: P ro p ose d  Changes *rcr D r a f t  H ouse CS f o r  SB 154

Y e s te rd a y ,  a f t e r  t h e  R e s o u rc e s  C om m ittee  m e e t in g ,  my s t a f f  
m et w i t h  S e n a to r  R o d e y 's  s t a f f  and  th e  b a n k in g  in d u s t r y  t o  w o rk  
o u t  some o f  th e  c o n c e rn s  a b o u t  my d r a f t  CS. They came up  w i t h  
some ch a n g e s  w h ic h  I  f e e l  go  a lo n g  way to w a rd  r e s o lv in g  th e s e  
is s u e s .  I ' v e  a ske d  L e g i s l a t i v e  L e g a l S e rv ic e s  t o  d ra w  up th e  
c h a n g e s , b u t  I ' l l  d e s c r ib e  the m  t o  you  g e n e r a l ly  so  you  a re  aw are  
o f  them  a s  soon  as p o s s ib le :

•
1 . D r a f t  CS, Page 3 ,  l i n e s  2 6 -2 9 :  change th e  c u r r e n t  
la n g u a g e  t o  sa y  t n a t  t h e  a s s e s s m e n t s h a l l  r e q u i r e  an 
i n q u i r y  i n t o  th e  h i s t o r y  and  c u r r e n t  c o n d i t io n  o f  th e  
p r o p e r t y ,  b u t  n o t  u s in g  th e  w o rd  " r e a s o n a b le . "  The 
re a s o n  f o r  th e  c h a n g e  i s  t o  a v o id  a vague  w o rd  w h ic h  
te n d s  t o  i n v i t e  l i t i g a t i o n .  A ls o ,  change  th e  s i t e  
in s p e c t io n  r e q u ir e m e n t  t o  s t a t e  t h a t  s i t e  v i s i t s  s h a l l  
n o t  be  r e q u ir e d  i f  o t h e r  in f o r m a t io n  s u g g e s ts  t h a t  th e y  
a re  n o t  n e c e s s a ry ,  so  t h a t  r u r a l  lo a n s  a re  n o t  so  
d is a d v a n ta g e d .

2 .  Page 3 ,  l i n e  3 1 :  ch a n g e  $ 1 0 0 ,0 0 0  t o  $ 2 5 0 ,0 0 0 .
R a is in g  th e  a s s e s s m e n t - t r ig g e r in g  am ount w i l l  h e lp  
a l l e v i a t e  th e  c o n c e rn s  o f  t h e  r u r a l  c o m m u n it ie s  and 
w i l l  a s s u re  t h a t  a s s e s s m e n ts  a re  n o t  a p r o h i b i t i v e l y  
e x p e n s iv e  a d d i t i o n  t o  t o t a l  p r o p e r t y  t r a n s a c t io n  c o s t s .

3 .  Page 4 ,  f o l l o w in g  l i n e  l :  add a new s u b s e c t io n  
t h a t  c l a r i f i e s  t h a t  t h e  r e c o r d in g  o f  an a s s e s s m e n t does  
n o t  c r e a te  a r i g h t  o f  a c t i o n  b y  a n y  t h i r d  p a r t y  b a se d  
on  th e  c o r r e c tn e s s  o f  t h e  a s s e s s m e n t. A ls o  c l a r i f y  
t h a t  t h i s  new s e c t io n  d o e s  n o t  r e q u i r e  a b o r ro w e r  t o  
h a ve  f i l e d  an a s s e s s m e n t i n  th e  p a s t  t o  be  exem p ted  
fro m  t o t a l  l i a b i l i t y  on  p r e v io u s  lo a n s .

I f  th e s e  ch a ng es  a r e  a c c e p ta b le  t o  y o u , I  hope  we ca n  
e x p e d i te  th e  p ro c e s s  o f  r e t u r n in g  t h i s  b i l l  t o  th e  R e s o u rc e s  
C o m m itte e  w i t h o u t  w a i t i n g  t o  f i n d  a t im e  when we ca n  a l l  m e e t. 
P le a s e  l e t  me know y o u r  th o u g h t s  on th e s e  p ro p o s e d  c h a n g e s .
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'Patrick M. Rodcy glatffo fetatc legislature • 3111 C  St., Suite 510 
A rxhongt, A ln k i 9950) 

<907) 561-7618
Senator

Durmg Seiiton: 
P.O. Boa V 

Juneau, Ataika 99811 
(907)465-379)

feenatc

M E M O R A N D U M

DATE: A p r i l  1 3 , 1992

TO: M em bers, House R es C om m ittee

FROM: S e n a to r  P a t R o d e y X

SUBJ: CSSB 154 (JUD) L i a b i l i t y  o f  S e c u r i t y  I n t e r e s t  H o ld e rs

T h is  b i l l  w i l l  be b e fo r e  you  on T u e sd a y , A p r i l  1 4 th .  I t  a d ­
d re s s e s  th e  needs o f  le n d e r s ,  b o th  c o m m e rc ia l and i n d i v i d u a l ,  
i n c lu d in g  th o s e  who choose  t o  o w n e r - f in a n c e  th e  s a le  o f  t h e i r  
hom es.

I t s  i n t e n t i o n  i s  t o  l i m i t  th e  l i a b i l i t y  o f  s e c u r i t y  i n t e r e s t  
h o ld e r s  ( c r e d i t o r s )  i n  c e r t a in  h a z a rd o u s  c o n ta m in a t io n  c le a n ­
up  s i t u a t i o n s .  Those s i t u a t i o n s  a re  w he re  le n d e r s ,  as  in n o ­
c e n t  t h i r d  p a r t i e s  who d id  n o t  i n i t i a t e  o r  c o n t r i b u t e  t o  a 
c o n ta m in a t io n ,  a re  c u r r e n t l y  h e ld  l i a b l e  be yon d  t h e i r  b o r ro w ­
e r s  f o r  any  o r  a l l  c o s ts  o f  c o n ta in m e n t o r  c le a n - u p  u n d e r  o u r  
s t r i c t  l i a b i l i t y  la w s .

L e n d e r l i a b i l i t y  can exce ed  th e  v a lu e  o f  th e  lo a n  o r  i t s  c o l ­
l a t e r a l ,  and i n  some c a s e s , p la c e  o th e r  com pany o r  p e rs o n a l 
a s s e ts  a t  r i s k .  T h ro u g h  SB 1 54 , le n d e r  l i a b i l i t y  w o u ld  be 
l i m i t e d ,  b u t  n o t  e l im in a t e d ,  i n  c e r t a in  c a s e s .

R easons f o r  SB 154 a re  as f o l lo w s :

1 . To p r o v id e  le n d e r s  w i t h  a c le a r e r  p i c t u r e  o f  p o te n ­
t i a l  l i a b i l i t y  so  as t o  m ore r e a l i s t i c a l l y  a s s e s s  
lo a n  r i s k  and c o l l a t e r a l  v a lu e .

2 . To in s u r e  re a s o n a b le  and c o n s is t e n t  c r e d i t  a v a i l a ­
b i l i t y  f o r  A la s k a  b u s in e s s ,  e s p e c ia l l y  s m a ll  and 
m id - s iz e d  b u s in e s s e s .

To a s s is t  w i t h  q u e s t io n s  r e g a r d in g  th e  im p l i c a t io n s  o f  SB 154, 
s e v e r a l  i n d i v i d u a l s  w i l l  be on hand t o  t e s t i f y .  Ms. J a n ic e  
A d a ir  w i l l  a r e a r  f o r  DEC to  a d d re s s  r e g u la t o r y  c o n c e rn s .  M r. 
R o b e r t  R e g is ,  an a s s is t a n t  AG who l i t i g a t e s  s t r i c t  l i a b i l i t y



c a s e s  f o r  th e  s t a t e ,  w i l l  be a v a i la b le .  B o th  o f  th e s e  i n d i v i ­
d u a ls  have  c o n t r ib u t e d  s i g n i f i c a n t l y  t o  th e  c u r r e n t  v e r s io n  o f  
th e  b i l l .  I n  a d d i t i o n ,  M r. G e ra rd  D ie m e r, E n v iro n m e n ta l R is k  
O f f i c e r  f o r  th e  N a t io n a l  Bank o f  A la s k a  w i l l  be p r e s e n t .

The need f o r  th e  p r o v is io n s  o f  SB 154 a re  n o t  u n iq u e  t o  
A la s k a .  The im p a c t  o f  s t r i c t  l i a b i l i t y  la w s  a re  b e in g  r e ­
v ie w e d  n a t i o n a l l y .  The E n v iro n m e n ta l P r o t e c t io n  A gency  
h a s  r e g u la t io n s  p e n d in g  w h ic h  w o u ld  p r o v id e  some l i m i t s  t o  
le n d e r  l i a b i l i t y .  S e v e ra l o th e r  s ta te s  h a v e  p a s s e d  l e g i s ­
l a t i o n  s i m i l a r  t o  t h i s  b i l l  (se e  D iem er l e t t e r  a t t a c h e d ) .

I  i n v i t e  y o u r  s u p p o r t  o f  CSSB 154 (JUD) as a m easu re  w h ic h  
f a i r l y  a d d re s s e s  an e x c e s s  i n  A la s k a 's  s t r i c t  l i a b i l i t y  
la w s .  T h is  b i l l  ha s  been  c r a f t e d  t o  l i m i t ,  b u t  n o t  e l im in ­
a te ,  le n d e r  l i a b i l i t y .

PMR/tb/memo013
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N a t io n a l

B a n k ^ C A la s k a
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J a n u a ry  2 8 , 1992

S e n a to r  P a t r i c k  Rodey 
A la s k a  S ta te  S e n a te  
P . 0 . BOX Z (MS3100)
J u n e a u , A la s k a  99811

D ear S e n a to r  R odey:

I  w a n t t o  a s k  you  f o r  y o u r  s u p p o r t  o f  S e n a te  B i l l  #154 w h ic h  
d e a ls  w i t h  is s u e s  o f  e n v ir o n m e n ta l l i a b i l i t y  t o  le n d e r s .  Passage 
o f  th e  B i l l  w i l l  f a c i l i t a t e  s m a ll  b u s in e s s  com m erce in  th e  S ta te  
o f  A la s k a .

We a l l  w is h  t o  l i v e  i n  a c le a n  and h e a l t h y  e n v iro n m e n t ;  h o w e ve r, 
we ha ve  become c o n c e rn e d  o v e r  a t te m p ts  t o  h o ld  le n d e r 's  l i a b l e  
f o r  th e  c o s t  o f  c le a n in g  up a b o r r o w e r 's  p r o p e r t y .

L e n d e rs  a l r e a d y  h a v e  a d e q u a te  in c e n t iv e s  t o  e n c o u ra g e  t h e i r  
b o r ro w e rs  t o  engage  i n  e n v ir o n m e n ta l ly  s a fe  p r a c t i c e s  b u t  le n d e rs  
a re  n o t  e q u ip p e d  t o  p o l i c e  th e  e n v ir o n m e n ta l a c t i v i t i e s  o f  t h e i r  
b o r ro w e rs .  Im p o s i t io n  o f  u n l im i t e d  l i a b i l i t y  on  le n d e r s  can  be 
e x p e c te d  t o  r e s t r i c t  c r e d i t  t o  any b o r ro w e rs  w h e re  t h e r e  i s  
e n v ir o n m e n ta l  r i s k .  A r e d u c t io n  in  t h e  a v a i l a b i l i t y  o f  c r e d i t  
t h r e a te n s  b u s in e s s e s  and  t h e i r  a b i l i t y  t o  c o n t r i b u t e  t o  c le a n u p  
o f  th e  e n v iro n m e n t and th e r e b y  a ls o  f r u s t r a t e s  e n v ir o n m e n ta l 
i n t e r e s t s .

Banks a re  now e x a m in in g  p r o p e r t y  c a r e f u l l y  b e fo r e  th e y  f o r e c lo s e  
and s o m e tim e s  w a lk  away fro m  t h e i r  c o l l a t e r a l  i n  o r d e r  t o  a v o id  
l i a b i l i t y .  I  have  been d e s ig n a te d  th e  b a n k s ' " E n v ir o n m e n ta l R is k  
O f f i c e r " .  As s u c h , I  r e v ie w  lo a n  re q u e s ts  t o  a s s e s s  th e  l e v e l  o f  
r i s k  t o  th e  b a n k .

Im p o s in g  l i a b i l i t y  f o r  e n v iro n m e n ta l c le a n u p  c o s ts  on le n d e r s  i s  
l i k e l y  t o  do  l i t t l e  t o  p r e v e n t  p o l l u t i o n ,  b u t  may i n t e r f e r e  w i t h  
th e *  a v a i l a b i l i t y  o f  c r e d i t  t o  even  p r u d e n t  b u s in e s s e s  t h a t  use  
h a z a rd o u s  s u b s ta n c e s  s u ch  as f i s h  p ro c e s s o rs ,  a l l  m a r it im e  
b u s in e s s e s ,  t r u c k in g ,  c a r  d e a le r s h ip s ,  d r y  c le a n e m ,  a v ia t io n  and 
s e r v ic e  s t a t i o n s  t o  name j u s t  a fe w .

Alaska s Most Convenient Hank * —



c c

Senator Patrick Rodey
January 28, 1992
Page 2

We r e c e n t ly  d e c l in e d  c r e d i t  t o  a g i f t  sh o p  i n  V a ld e z ,  n o t  because  
th e y  used  h a z a rd o u s  s u b s ta n c e s ,  b u t  b e cause  th e y  w ere  n e x t  d o o r 
t o  a s e r v ic e  s t a t i o n .  Jn  r u r a l  A la s k a  m o s t c o m m u n it ie s  r e l y  
e x c lu s iv e ly  on p e tro le u m  f o r  h e a t and t r a n s p o r t a t i o n  and to  
o p e ra te  a l l  fo rm s  o f  e q u ip m e n t e s s e n t ia l  t o  t h e i r  l i v e l i h o o d s .  
E x is t in g  S ta te  e n v ir o n m e n ta l  la w s  w ere  m o d e le d  a f t e r  w h a t o th e r s  
have  done  i n  th e  lo w e r  48 and do n o t  c o n s id e r  p ro b le m s  u n iq u e  to  
A la s k a .

M e a n w h ile , o t h e r  s t a t e s  c o n t in u e  t o  p a ss  l e g i s l a t i o n  s i m i l a r  t o  
S ena te  B i l l  # 1 5 4 . I n  1991 a lo n e  A r iz o n a ,  I l l i n o i s ,  In d ia n a ,  
M a in e , M a ry la n d ,  M in n e s o ta , M is s o u r i ,  H a w a i i,  N e b ra s k a , O re g o n , 
T e xa s , W est V i r g i n i a ,  I n d ia n a ,  M ontana and New M e x ic o  a l l  passed  
such  l e g i s l a t i o n .

A g a in  I  a s k  you  f o r  y o u r  s u p p o r t  o f  S e n a te  B i l l  #154 .

S in c e r e ly ,

NATIONAL BANK OF ALASKA

A s s is t a n t  V ic e  P r e s id e n t  
C o m m e rc ia l c r e d i t  S e rv ic e s

GD: Id
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FACSIMILE

DATE:

TO:

COMPANYi 
PAC5 NO.: 

FROM: 

COMPANY: 

TOTAL PCS.:

March 25, 1992 
Cliff Dawidaon .

*• • .« * \ el
907/465-2864 

A1 Haslebacher

Spokane D is t r ic t  Farm C red it Council 
2

SPECIAL INSTRUCTIONS OR COMMENTS s

We wanted you Co know the Farm Credit Benk of Spokane supports this 

legislation and encourage you to give we s call if you would Ilka 

additional background information.

Thanks.

WE ARE TRANSMITTING FROM AN AUTOMATIC FACSIMILE. 

TO TALK TO US: 509/838-9669

10 FACSIMILE TO US: 309/838-944.5
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X H E S P 0 K A N E D I S T R I C T F A R M C R E D I T ( 3 0 U N C I L
FARM CREDIT BANKS BUILDING • POST OFFICE BOX TAF C5 • SPOKANE. WASHINGTON 99220 • (*,1)9) WK.9208

Testimony
on

Senate B i l l  154 
In rhe Legislature of the State of Alaska 

Before the House Resources Committee 
3/25/92 

h y
A1 Haslebacher 

President, SDFCC

The Spokano n iac r lc t Farm Credit Council i* a trade association 
representing the le g is la t iv e  interests of cooperative lenders in the 
Twelfth Farm Credit D is tr ic t*  Our members, the Farm Credit Bank of 
Spokane and the Northwest Farm Credit Service*, an ag ricu ltu ra l credit 
association , have over two b i l l i o n  do lla rs  in  loans outstanding in our 
five  states of Alaska, Idaho, Montana, Oregon, and Washington* Farm 
Credit system loans in Alaska cover farms, ru ra l homes, fish ing boats, 
cooperative op e ra t io n s / fa c i l i t ie s , and timber.
Lender l i a b i l i t y  relative to "clean-up" of acquired properties is a 
growing concern and w i l l  eventually tend to re s t r ic t  mortgage credit 

'*'• unless some reasonablness is  returned to CERCLA leg is la t ion*  Alaska 
Senate B i l l  154 ia positive legislation thae we support.
I f  any " ta le s  o f h o rro r" , re la t ive  to acquired properties and the 
resultant "losses" to the lender, would be helpful to your 

consideration o f  the b i l l ,  we can provide them. I f  you need any 
c la r i f ic a t io n  or e laboration please fee l free to c a l l  me at (509) 

838-9203.

A1 Ilaslebacher 
President, SDFCC



Patrick M. Rodey
Srnator

iaiafibn &tatc legislature 3111 C. St., Suite 310 
AncluiuiKc, Al.nlt.i 9950) 

007) 561-7618

Purmx Stssum 
P.O Box V 

Juneau, Al.ult.i 998II 
<907)465-J79J

S e n a t e

SPONSOR SUMMARY

CS S e n a te  B i l l  154 tJUD)

CSSB 154 (JUD) i s  in te n d e d  t o  a d d re s s  i n e q u i t i e s  in  s t r i c t  
l i a b i l i t y  la w s  w h e re  in n o c e n t  t h i r d  p a r t i e s  a re  h e ld  l i a b l e  
f o r  u n p e r m it te d  h a z a rd o u s  s u b s ta n c e  c o n ta m in a t io n .  S p e c i f i ­
c a l l y ,  th e  b i l l  l i m i t s  ( b u t  does  n o t  e l im in a t e )  th e  l i a b i l i t y  
o f  s e c u r i t y  i n t e r e s t  h o ld e r s  ( c r e d i t o r s ) ,  and f i d u c i a r i e s .

O r i g i n a l l y  in te n d e d  t o  a d d re s s  th e  c o n c e rn s  o f  th e  s t a t e ' s  
c o m m e rc ia l le n d e r s ,  th e  b i l l  has now been  b ro a d e n e d  t o  i n ­
c lu d e  i n d i v i d u a l  le n d e r s ,  in c lu d in g  th o s e  who o w n e r - f in a n c e  
p r o p e r t y .

S e c t io n  1 d e f in e s  c ir c u m s ta n c e s  w he re  l i m i t e d  l i a b i l i t y  i s ,  
and i s  n o t ,  a p p l i c a b le .

S e c t io n  2 ( f )  l i m i t s  a p e r s o n 's  p r o p e r t y  w h ic h  may be s u b je c t
to  th e  s t a t e ' s  l i e n  f o r  c le a n u p  c o s t s ;  s t a t e s  t h a t  a p e r s o n 's  
l i a b i l i t y  i s  l im i t e d  t o  th e  d i f f e r e n c e ,  i f  a n y , i n  th e  p o s i ­
t i v e  f a i r  m a rk e t v a lu e  b e fo r e  th e  s t a t e ' s  c le a n u p  a c t io n ,  and 
FMV a f t e r  th e  c o n c lu s io n  o f  c le a n u p  a c t io n .

(g )  p r o v id e s  t h a t  th e  s t a t e ' s  l i e n  i s  s u b je c t  t o  
p r i o r  p a r t i e s '  p e r fe c te d  l i e n s .

CSSB 154 (JUD) r e c t i f i e s  s h o r tc o m in g s  i n  th e  o r i g i n a l  s t r i c t  
l i a b i l i t y  la w s  e n a c te d  i n  1989 , b u t  does  n o t  u n d u ly  im p a c t 
on th e  s u b s ta n c e ,  i n t e n t ,  o r  e f f e c t iv e n e s s  o f  th o s e  la w s .

The b i l l  e n jo y s  th e  s u p p o r t  o f  DEC. T h e re  i s  a z e ro  f i s c a l  
n o te .
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M E M O R A N D U M

DATE: M a rch  20 , 1992

TO: R e p r e s e n ta t iv e  C l i f f  Dav
C h a irm a n , House

FROM: S e n a to r  P a t r i c k  M.

SUBJ: R e q u e s t f o r  C o m m itte e  H e a r in g  -  CSSB 154 (JUD)

I  r e q u e s t  t h a t  CSSB 154 (JUD) be s c h e d u le d  f o r  a h e a r in g  in  
th e  H ouse R e s o u rc e s  C o m m itte e  a t  y o u r  e a r l i e s t  c o n v e n ie n c e .
A b i l l  sum m ary i s  a t ta c h e d .  The b i l l  has u n d e rg o n e  a g r e a t  
d e a l o f  s c r u i t i n y  in  th e  S e n a te  R e s o u rc e s  and J u d ic ia r y  Com- 
i t t e e s ,  and  e n jo y s  b ro a d  s u p p o r t .

A h e a r in g  and f a v o r a b le  re c o m m e n d a tio n  fro m  y o u r  c o m m itte e  
w o u ld  go  a lo n g  way to w a rd  r e f i n in g  good  p u b l i c  p o l i c y  u n d e r 
th e  s t a t e ' s  s t r i c t  l i a b i l i t y  la w s .

S u p p o r t  m a t e r ia l  and f u r t h e r  a s s is ta n c e  a re  a v a i la b le  fro m  
T im  B e n in te n d i  o f  my s t a f f  a t  3793 .

PMR/tb / m e m o 0 0 4
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March 17. 1992

Representative Davidson 

House of Representatives 

State Capitol 
Juneau, AK 99801-1182

RE: SB154 "An Act Relating to the Liability of Financial Institutions
Arising Out of an Unpermitted Release of a Hazardous Substance or the 

Substantial Threat of an Unpermitted Release of a Hazardous Substance, and 
to Liens on the Property of Financial Institutions Resulting Frcm an Oil or 
Hazardous Substance Spill or the Threat of an Oil or Hazardous Substance 
Spill"

Dear Representative Davidson:

This letter is being written both as President of Denali State Bank and in my 
current capacity as President of the Alaska Bankers Association.

I am asking you to support SB154 as it has passed the Alaska State Senate.

The passage of this bill is vitally important to financial institutions in 
the State of Alaska and the borrowing customers that we serve. Much effort 
has been put into this bill by Senator Rodey and his staff, the Department of 
Environmental Conservation, and the Alaska Bankers Association. I am 
confident that it will fulfill the needs of all parties concerned.

Your support of this bill will be sincerely appreciated. Please do not 
hesitate to contact the undersigned if you have any questions.

President and Chief Executive Officer

GR/bf
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March 12, 1992

Representative Cliff Davidson 
Alaska State Legislator 
State Capital - 108 Capital Building 
Juneau, Alaska 99801-1182
Re: SB 154
Dear Representative Davidson:
I represent the Alaska Bankers Association in our efforts to chrify the security interest 
exemption in the state environmental strict liability law. As a member of the House 
Resources conuniltcc. you will likely be hearing of SB, 154 soon. I would like to take 
this opportunity to briefly outline the problem, and to educate you as to what we feel is 
a partial solution. 1 have enclosed a copy of the bill for your reference.
The state strict liability law, AS 46.03.822 - 828, is patterned after the federal 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA, 
aka Supcrfund). In both state and federal law there was a security interest exemption for 
lenders and other security holders. Over all the years, because of ambiguities in the in 
the wording, court eases have eroded the exemption. Lenders have been held to be liable 
as owners by forcloscing on a property, even though the lender had nothing to do with 
causing the problem and was only acting to protect a security interest. Courts have gone 
so far as to suggest that a lender may be liable as an operator if, in the words of the 
court, " the lender had the capability to influence hazardous waste decisionmaking 
through financial relationships*. Because lenders may be the only deep pocket left after 
a clean up, they arc easy targets for enforcement agencies.
The lending industry is very alarmed at the situation. The law and ease decisions greatly 
increase the risks of lending money. Lenders, in many eases, arc unable to lend money 
into the communitcs we serve, bemuse of the environmental risks. Not being able to 
lend is very unsettling to our industry, as this is the primary' way we invest in our 
communities. However, under current law, the risks of lending into a situation with any

I'VO .*0 -nr©, j t  .w Pf</**s<rv4l



potential environmental liability, particularly in the ease of someone requesting funds to 
perform a clean up and also in the case of small loans, far outweigh the rewards.
As a partial solution, we have proposed SB 154, legislation that would clarify the 
security interest exemption. The clarification would allow a lender to hold indicia of 
ownership, which may include full legal title through foreclosure or equivalent, as long 
as the lender is holding primarily to protect a security interest, and does not participate 
in the management of a vessel or facility. Participating in management is also clarified, 
so that a lender will not risk liability unless there is actual participation in the 
management or operational affairs.
A second section of the bill addresses the state's lien for clean up and the ability of the 
state to recover on its lien from a property owner not otherwise liable, to the extent of 
an increase in the value of the property resulting from the state’s clean up.
The Alaska Department of Environmental Conservation and the Office of the Attorney 
General have considered the bill, and in fact the present draft of the bill is their version. 
We certainly appreciate their involvement and hope for their continued support of this 
legislation.
Please cal’ me if you or your staff have any questions regarding the bill. I ask for your 
support of the bill, as it v ill be crucial if we are to pass the bill this session.
Thank you.

Representative Cliff Davidson
Page Two

Sincerely,
f

/  !»' - 
Dan Mogck 
Vice President
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LEGISLATIVE AFFAIRS AGLNCY 
STATE OF ALASKA

(907) 465-2 o7 or 405-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  M arch 9, 1992

SUBJECT:

TO:

FROM :

Sectional summary of CSSB 154 ( ) 
(W ork O rder No. 7-LS0716/Y, 3/4/92)

Senator Pat Rodey 
Attn: Tim

Theresa L  Banniste 
Legislative Counsel

You have requested a sectional summary of the above described bill draft. As a 
preliminary m atter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statem ent of 
its contents.

Section 1. This section am ends AS 46.03.826, the section that defines the terms for 
the sections relating to strict liability for releases (and threatened releases) of 
hazardous substances. The am endm ent adds definitions for certain terms that arc 
used in the definition o f "owner" and "operator".

Section 2. This section adds provisions to the section that gives the state a lien for 
its costs o f response, containm ent, removal, or rem edial action.

AS 46.08.075(f) limits the property of a person (if the person is not an owner or 
opera to r under AS 46.03.826) that the state can file a lien against. The property is 
limited to property that was subject to the state's response, containm ent, removal, or 
rem edial action. Limits the lien and the person’s liability to the difference between 
the value o f the property before and after the state’s action, to the extent the 
difference results directly from the sta te’s action.

AS 46.08.075(g) makes the s ta te ’s lien in (f) subject to the rights o f certain parties if 
the parties' interests were perfected before notice of the sta te’s lien was recorded.
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Senator Pat Rodey 
M arch 9, 1992 
Page 2

Gives the parties the same protections against the state’s lien under (0  that they have 
under state  law against judgm ent liens that arise out o f unsecured obligations and 
that arise at the same time notice of the s ta te ’s lien was filed.

If I may be of further assistance, please advise.

TLB:pl
92-164.plm
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J a n u a ry  2 7 , 1992

S e n a to r  P a t r i c k  Rodey 
A la s k a  S ta te  S e n a te  
P .O . Box Z (MS3100) 
J u n e a u , AK 99811

D ear S e n a to r  R odey:

The S z a te  B a n k in g  A s s o c ia t io n  i s  s u p p o r t in g  S e n a te  3 i l l  #154 
w h ic h  we b e l ie v e  w o u ld  e n c o u ra g e  le n d in g  to  s m a l l  b u s in e s s .  Th< 
re a s o n  f o r  o u r  s u p p o r t  f o r  t h i s  l e g i s l a t i o n  i s  t o  f a c i l i t a t e  
s m a ll  b u s in e s s  com m erce i n  th e  s t a t e  o f  A la s k a  and t o  p la c e  th e  
b lam e f o r  e n v ir o n m e n ta l  p ro b le m s  on th e  g u i l t y  p a r t i e s .  We 
m us t be a b le  t o  make lo a n s  t o  s m a ll  b u s in e s s  w i t h o u t  th e  
c o n s ta n t  t h r e a t  o f  b e in g  r e q u ir e d  t o  c le a n u p  e n v ir o n m e n ta l 
p ro b le m s  i n  w h ic h  we w e re  u n a w a re  n o r  d id  we c o n t r ib u t e  to  th e  
e n v ir o n m e n ta l  p ro b le m . We b e l ie v e  i n  a due d i l i g e n c e  by th e  
s t a t e  t o  p r o t e c t  u s  fro m  e n v ir o n m e n ta l  h a z a rd s .

We b e l ie v e  i n  th e  c o n c e p t o f  a c le a n  e n v iro n m e n t and t h a t  
A la s k a  i s  i n  much b e t t e r  shape  th a n  much o f  th e  U .S . We do 
become e x t r e m e ly  s k i t t i s h  when a s t a t e  le a s in g  o f f i c i a l  
e n c o u ra g e s  u s  t o  make lo a n s  on i t s  p r o p e r t y  and t e l l s  u s  t h a t  
due to  o u r  f i n a n c i a l  r e s o u rc e s ,  th e y  w o u ld  r e q u i r e  u s  to  
c le a n u p  any e n v ir o n m e n ta l  p ro b le m s  r e g a r d le s s  w h e th e r  th e  
p ro b le m  was c r e a te d  by th e  s t a t e  i t s e l f ,  an a d ja c e n t  p r o p e r t y  
o w n e r, o r  a p r e v io u s  g ro u n d  le s s e e .

B o r ro w in g  in  th e  f u t u r e  w i l l  become m ore d i f f i c u l t  i f  th e  s t a t e  
a n t i c ip a t e s  t h a t  w‘e pay f o r  e v e r y o n e 's  e n v ir o n m e n ta l  p ro b le m s . 
We a re  e n c o u n te r in g  m ore and m ore c a s e s  w h e re b y  th e  m a rg in a l  
e n v ir o n m e n ta l  r i s k  ca u se s  u s  t o  d e c l in e  to  make th e  lo a n  
because  o f  unknow n f u t u r e  p ro b le m s  w h ic h  we m ig h t  e n c o u n te r .
We e n c o u ra g e  you  t o  v o te  f o r  S e n a te  B i l l  #154 w h ic h  w i l l  go  a 
lo n g  way t o  e n c o u ra g e  le n d e r s  t o  le n d  on r e a l  e s ta te  and to  
s m a ll  b u s in e s s .m •  i •••

S e n io r  V ic o  P r e s id e n t

sr

Afasici * Vosi Ci’nrcni«*n( lUink -  •



ALASKA CREDIT UNION LEAGUE
SUITE 650. 4000 CREDIT UNION DRIVE 

ANCHORAGE ALASKA 99503 66-17
1907) 562-1255

Alaska Credit Union League Statement in Support of CS for SB 154
T h e re  a re  18 c red it un ions in A laska  (16 fed e ra lly  c h a r te re d . U s ta te  

c h a r te re d )  a n d  a ll a re  m em bers o f the  A lask a  C re d it U nion  L eague, a tra d e  
asso c ia tio n  d ed ica ted  to p ro tec ting  en d  se rv in g  th e  in te re s ts  o f A la sk a  s 
c re d it  u n io n s  a n d  th e  m em bers who own th em .

Som e 338.000 A lask an s a re  c u rre n tly  m em b ers  o f th e se  18 cred it 
u n io n s . O bviously , c red it un ions a re  co n sidered  by A la sk a n s  to be am ontr 
th e  s a fe s t fin an c ia l in s titu tio n s  in th e  m a rk e tp la ce .

However, in today's economic climate, the financial services industry and its regulators are very concerned about real estate loan losses. From a lender's standpoint, the factor which creates the greatest potential for loss is not market risk or credit risk but the risk associated with environmental contamination. Under state law, a lender can be held strictly liable for the cost of clean up of contaminated properties* regardless of who contaminated the property. The current owner (which a lender becomes through the foreclosure process) is financially responsible for clean up and damages.
There is no way to guarantee that during the term of the loan the property value will not be impaired by contamination. If the individual owner is not financially capable of cleaning up a property, the state can file a lien superior to a pre-existing lenders lien. This situation has curtailed and eliminated sources of credit for real estate lending (this includes business loans secured by real estate, home equity loans and loans for the improvement and purchase of homes).
In fact, Alaska USA Federal Credit Union discontinued granting real estate loans in October of 1989 because of losses and potential losses incurred or threatened under the strict liability provisions of state law.Prior to that time, the credit union granted $50 million in real estate loans each year. It is the position of the Alaska Credit Union League that the availability of credit for real estate related purposes is an essential part of the Alaska economy.

AFFILIATED WITH CREDIT UNION NATIONAL ASSOCIATION T V  .



ALASKA CREDIT UNION LEAGUE
SUITE 650, 4000 CREDIT UNION DRIVE 

ANCHORAGE. ALASKA 99503-6647

(907) 562-1255

C u rre n tly , p ru d e n t len d in g  req u ire s  not on ly  th e  tra d itio n a l 
a p p ra is a l ,  t i t le  in su ra n ce , etc. b u t a lso  s ite  a s se ssm e n t for th e  d e tec tio n  of 
e n v iro n m e n ta l c o n tam in a tio n . I f  th ro u g h  th e  s ite  a s s e s sm e n t 
c o n ta m in a tio n  is d iscovered  th e n  the  law  re q u ire s  it  to be rep o rted . If  th e  
c o n ta m in a te d  rea l e s ta te  is ev er to h av e  econom ic va lue , it  m u s t be c leaned  
up. I t  m a k es  good e n v iro n m e n ta l sen se  to en co u rag e  len d in g  becau se  th e  
le n d e r  a s  a  th ird  p a r ty  m u s t  do site  a sse ssm e n ts  an d  h a s  g re a t  in cen tive  
(loss o f lo an  a n d  co lla te ra l)  to do th o ro u g h  a sse ssm e n ts  to id en tify  
c o n ta m in a te d  o r p o te n tia lly  co n tam in a ted  p ro p e rtie s  th a t  m ig h t o th e rw ise  
go u n d e te c te d  a n d  u n re p o rte d  for y ears .

T h e  ch an g e s  to e x is tin g  law  proposed by CS o f SB 154 
e n c o u ra g e  th e  m ore  ac tiv e  in v o lv em en t o f fin an c ia l in s t i tu t io n s  in  rea l 
e s ta te  len d in g  by lim itin g  ( n o t e lim in a tin g ) liab ility  o f financ ia l in s ti tu tio n s  
t h a t  h av e  a cq u ired  c o n ta m in a te d  fac ilities  o r vesse ls  th ro u g h  fo rec losure  or 
t r u s t  a g re e m e n ts . W e believe i t  is in  th e  b e s t in te re s t  o f th e  e n v iro n m e n t, 
th e  econom y, a n d  th e  people o f th e  S ta te  o f A laska  th a t  SB  154 becom e law  
th is  se ss io n .

wf-FILIATED WITH CREDIT UNION NATIONAL ASSOCIATION .
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HOUSE CS FOR CS FOR SENATE BILL NO. 154 (JUDICIARY)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - SECOND SESSION 

BY THE HOUSE JUDICIARY COMMITTEE

Ottered:
Referred:

Sponsors): SENATOR RODEY

A BELL 

FOR AN ACT ENTITLED

1 "A n Act relating to the liability of certain security interest holders arising out of an

2 unperm itted release of a hazardous substance or the substantial th reat of an  unperm itted

3 release of a hazardous substance, and to liens on the property of certain security interest

4 holders resulting from an oil or hazardous substance spill or the threat of an oil or

5 hazardous substance spill."

6 BE IT  ENACTED BY THE LEGISLATURE OF T H E STATE OF ALASKA:

7 * Section 1. AS 40.17.110(b) is amended by adding a new paragraph to read:

8 (61) an environmental risk assessment under AS 46.03.827.

9 * Sec. 2. AS 46.03.826(8) is amended to read:

10 (8) "owner" and "operator"

11 (A) mean

12 (i) in the case of a vessel, any person owning, operadng, or

13 chartering by demise, a vessel:

•1. HCS CSSB 154(JUD)
■V»* > x r  ' , ' r d e r . (DELETED TEXT BRACKETED]



1 (ii) in the case of facility, any person owning or operating the

2 facility;

3 (iii) in the case o f an abandoned facility or vessel, any person who

4 owned, operated, or otherwise controlled activities at the facility or vessel

5 immediately before the abandonment; and

6 (iv) in the case of a facility or vessel, title or control of which was

7 conveyed due to bankruptcy, foreclosure, tax delinquency, abandonment, or similar

8 means to a unit of the state or a political subdivision of the state, any person who

9 owned, operated, or otherwise controlled the facility or vessel immediately

10 beforehand;

11 (B) do not include a person who, without participating in the management

12 of a vessel or facility, holds indicia of ownership primarily to protect that person’s

13 security interest in the vessel or facility and , if required  bv AS 46.03.827, files the

14 environmental risk assessments required bv that section;
15 * S e a  3. A S  4ti.03.826 is imended by adding new paragraphs to read:

16 (16) "indicia of ownership" means evidence of interests in real or personal

17 property held as security for a loan or other obligation, including full title to real or personal

18 property acquired through foreclosure or an equivalent procedure, and including a mortgage, deed

19 o f trust, assignment, lien, pledge, or other right to or other form of encumbrance against property

20 that is recognized under applicable law as establishing a bona fide security interest;

21 (17) "participating in the management of a vessel or facility" means the actual

22 participation in the management or operational affairs by the person who is the holder of the

23 security interest; in this paragraph, "participating in the management of a vessel or facility"

24 (A) includes exercising decision-making control over

25 (i) the borrower’s environmental compliance, to the degree that the

26 security holder has undertaken responsibility for the borrower’s actions that result

27 in a release or threatened release; or

28 (ii) all or substantially all of the operational affairs of the

29 borrower’s enterprise, other than environmental compliance;

30 (B) does not include

31 (i) the mere capacity or ability to influence, or the unexercised

H C S  CSSB 15-WJUD) -2-
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1 right to control, facility operations;

2 (ii) undertaking or requiring an environmental audit or inspection;

3 (iii) imposing a requirement that the borrower clean up the vessel

4 or facility before or during the term of the security interest;

5 (iv) imposing a requirement of assurance that the vessel or facility

6 remains or is maintained in compliance with all applicable local, state, and federal

7 laws and regulations for the life of the loan or security interest; or

8 (v) periodic or regular monitoring of the borrower’s business or

9 financial condition, loan workouts, or other actions that are reasonably necessary

10 for the security holder to adequately maintain the security interest;

11 (18) "primarily to protect a security interest” means that the indicia of ownership

12 in the vessel or facility are held for the purpose o f securing payment or performance of a

13 financial obligation, including a mortgage, installment sale, trust receipt transaction, assignment,

14 or other financing arrangement; "primarily to protect a security interest" does not include an

15 ownership interest in property held for investment purposes, or for purposes other than as

16 protection o f a  security interest.

17 * Sec. 4. AS 46.03 is amended by adding a new section to read;

18 Sec. 46.03.827. ENVIRONMENTAL RISK ASSESSMENTS, (a) In order for a person

19 to qualify for the exclusion under AS 46.03.826(8)(B) from being considered an owner under

20 AS 46.03.822 - 46.03.828 for nonresidential real property in which the person has a qualifying

21 security interest, the person shall

22 (1) prepare and record under AS 40.17 an environmental risk assessment for each

23 o f the person’s qualifying security interests; and

24 (2) record under AS 40.17 all environmental risk assessments prepared by the

25 person on or after the effective date of this Act for nonresidential real property.

26 (b) In order for a person to qualify under (a) of this section, an environmental risk

27 assessment under (a) of this section must be recorded within 90 days after the assessment is

28 completed.

29 (c) A person preparing and recording an environmental risk assessment under (a) of this

30 section is not liable to another person for damages resulting from the assessment being erroneous

31 if the preparation and recording of the assessment complies with this section.
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1 (d) In th‘s section,

2 (1) "environmental risk assessment" means an assessment

3 (A) that assesses whether real property is or has been contaminated by

4 hazardous substances;
I

5 (B) that is based on at least an inquiry into the history and current

6 condition of the real property and, unless other information indicates the site inspection

7 is not necessary, a physical site inspection for obvious evidence of contamination by

8 hazardous substances; and

9 (C) whose form and content are otherwise determined by the person

10 preparing and recording the assessment;

11 (2) "qualifying security interest" means a security interest in nonresidential real

12 property if the security interest secures an indebtedness of over $500,000 and is created on or

13 after the effective date of this Act.

14 * Sec. 5. AS 46.08.075 is amended by adding new subsections to read:

15 (f) Notwithstanding (a) of this section, if the property subject to the response,

16 containment, removal, or remedial action by the state is owned by a person who, under

17 AS 46.03.826(8)(B), is not considered an owner or operator under AS 46.03.822 - 46.03.828, and

18 who is not otherwise responsible for the action, the state may file a lien against only that property

19 that was subject to the state’s action. If the lien is filed, the lien and the person’s liability to the

20 state for the state’s costs of the action is limited to the difference, if any, in the positive fair

21 market value of the property before the state’s action and the fair market value of the property

22 after the conclusion of the state’s action, to the extent the difference has resulted directly from

23 the state’s action. In this subsection,

24 (1) "action" means response, containment, removal, and remedial action;

25 (2) "person" has the meaning given in AS 46.03.900.

26 (g) The lien imposed by (f) of this section is subject to the rights of a purchaser, holder

27 of a security interest, or judgment lien creditor if the interest of the purchaser, holder, or creditor

28 is perfected under .'-.pplicable law before notice of the lien imposed by (f) of this section is filed

29 in tne appropriate recorder’s office under 0?) of this section. The purchaser, holder of a security

30 interest, or judgment lien creditor shall be afforded the same protections against the lien ;mpo^cd

31 by (f) of this section as are afforded under state law to a purchaser, holder o f a security interest,
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1 o r judgment lien creditor against a judgment lien that arises out o f an unsecured obligation and

2 that arises at the same time the notice of the lien created under (f) o f this section is filed.
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