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January 16, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority of art. lll, sec. 18, of the Alaska Constitution, / am
transmitting a bill providing immunity for the Alaska State Emergency Response
Commission (Alaska SERC), local emergency planning committees (L.EPCs)
established by Alaska SERC, and the Hazardous Substance Spill Technology
Review Council (HSSTRC) and their members from civil damages and costs
resulting from any acts or omissions occurring within the course and scope of their
official duties under AS 46.13, unless the act or omission constitutes gross
negligence or intentional misconduct or may be the subject of relief under an
applicable federal law.

This bill adds a new section to AS 46.13 which at present does not address the
question of the liability of the Alaska SERC, LEPCs, or HSSTRC nor the personal
liability of the members of these entities.

State officials and members of the public serve on Alaska SERC, LEPCs, and
HSSTRC. Inperforming tasks related to hazardous substance emergency planning
and preparedness, community right-to-know reporting, toxic chemical release
reporting, and the management of hazardous substances, the individuals appointed
to these entities serve to protect the health and welfare of the citizens of this
state.

The potential exposure to liability arising from these statutorily authorized activities
may dissuade qualified and otherwise interested members of the public from
accepting appointments to the Alaska SERC, LEPCs, and HSSTRC. Inorder for the
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Alaska SERC, LEPCs, and HSSTRC to function effectively and to encourage the
participation of qualified individuals, AS 46.13 should provide immunity for these
entities and their members for any act or omission occurring within the course and
scope of their statutorily authorized activities, except for those acts or omissions
which constitute gross negligence or intentional misconduct or which may be the

subject of relief under applicable federal law.
/ urge your prompt consideration and passage of this hill.

Sincerely,

Waiter J. Hickel
Governor
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CONTINUATION OF FISCAL NOTE ANALYSIS
HB 407

An act providing statutory immunity for the Alaska State Emergency Response Commission
and the Hazardous Substance Spill Technology Review Council and their members while
acting within the course and scope of their official duties unless gross negligence or
intentional misconduct is involved. Gross negligence, intentional misconduct or acts which
fall under federal law arc excluded from this immunity statute.

This bill will make it easier to get qualified members to serve on these very sensitive and
important Commissions. The Division of Risk Management is in favor of this legislation.

page 2 of 2
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CTPP cTP WALTER J. HICKEL, GOVERNOR

OI
oept.of environmental conservation

OFFICE OF THE COMMISSIONER Phone: (907) 465-5000
410 WILLOUGHBY AVENUE, SUITE 105 Fax: (907) 465-5070
JUNEAU, AK 99801-1795

January 27, 1992

The Honorable Bill Hudson

Chairman

House Special Committee on
Oil and Gas

P.O. Box V

Juneau, AK 99811

Dear Representative Hudson:

HB 407 was recently referred to your committee after introduction by the Governor.
This bill would provide immunity to the members of the Alaska State Emergency
Response Commission (SERC), the Local Emergency Planning Committees (LEPCs)
created under the SERC, and the Hazardous Substance Spill Technology Review
Council (HSSTRC or TRC) for their acts or omissions which are in accordance with
their official duties, unless the act or omission constitutes gross negligence or
intentional misconduct or which-may be the subject of relief under an applicable federal

law.

As explained in the Governor’s transmittal letter, state officials and members of the
public serve on the SERC, the LEPCs and the RTC. Each of these entities is charged
with tasks relating to hazardous substance emergency planning and preparedness,
community right-to-know reporting, toxic substance release reporting, and the
management of hazardous substances. The potential exposure to liability arising from
these statutorily mandated activities may discourage qualified individuals from
accepting appointments to the SERC, LEPCs and RTC.

The success of the SERC, LEPCs and RTC are critical to the success of the State of
Alaska in emergency preparedness when dealing with oil spills or other hazardous
substance releases. Enclosed herewith is a legal opinion relating to this issue that
may be of interest to the members of your committee when reviewing HB 407. We are
also enclosing statutes from other states which have adopted this kind of immunity for
members of their SERC, and the federal law allowing for citizen suits against members
of a SERC. HB 407 would not affect this federal law.
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We respectfully ask that you schedule this hill for a hearing at the earliest possible
convenience. We look forward to your favorable action.

If you need any further information, please do not hesitate to contact Janice Adair, the
Department's legislative liaison, at 465-5050.

Sincerely,

Commissioner

JA/vr (CO0-comm\hudson.407)

Enclosures: Legal Opinion
Statutes

cc: Paul Fuhs, Governor’s Office
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to: Department of Environmental date: Page 1
Conversation
FILE NO..
TEL. NO:
Honorable Dennis D. Kelso subject: October 29, 1990
Commissioner
Department of Environmental
Conservation
- . ,465-3603
FROM: IM g ff& fif,
nrr”/i Vi™>i bilitx SERC, LEPC
uur o1 J-S0 and HSSTRC members
Bill Mellow fnbiga Br v e fifi: VYYSERATH™

Assistant Attorney General
Special Litigation-Juneau

Your opinion request seeks answers concerning potential

liability of members of the above identified committees. I could
go 1into a lengthy 1legal analysis of tort liability exposure,
governmental immunities . and qualified immunities but time

constraints 2J mrequire that for now the solution to your concerns
be met with a general statement of the law plus a state assurance
of protection from non-insured liability exposure.

The short answer to liability exposure is that,
generally, there 1is liability exposure for negligence which has
been a legal cause of injury unless immunity is granted by law or

court decision. Governmental agencies and employees are immune
from liability for discretionary function negligence. AS 09.65.070
(municipalities); AS 09.50.250 (state). This form of immunity

extends to high level planning activities which probably would be
found by our courts to encompass most official actions of SERC,
LEPC and HSSTRC members. Additionally, "member[s] of the governing
body, a commission, -or a citizen"s advisory committee of a
municipality of the state” are immune from liability for ordinary
negligence occurring within the course and scope of official
duties. AS 09.17.050.

As you acknowledge in your opinion request letter,
liability is mostly hypothetical but the fear 1is real enough to

1/ The file was assigned to me while | was away most of the summer

farming in Oregon. I am retiring from state employment at the end
of October and thus, I am unable to devote the necessary research
time needed for a careful analysis. Additionally, | have been

advised by Camille Stephens that, most important, 1is an assurance
of protection which can be given at the November 3, SERC meeting.

RECEIVED

SEP 19 193i

A.0OcC
COMMISSIONER's 0 FRCE
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justify a request for some degree of protection. As above noted,
there exists only a slight potential for liability for negligence
in planning for and implementation of responses to discharges of
oil and hazardous substances. The best way to resolve the fear of
liability and the cost of defense against the threat of liability
is by contractual or legislative indemnification.

Attached 1is a proposed memorandum of agreement. The
agreement extends a guarantee of defense of claims arising within
the authority granted the respective committees and their members
by state and federal law. The agreement also extends a guarantee
of indemnification for damages for negligence. This memorandum of
agreement should quell fears of committee members and will provide
interim protection pending legislatively extended protection.

Concerning legislative action, | or my successor will
draft a proposed bill which would immunize members from liability
but, as you are well aware, such a bill would not easily pass into
law and may well be watered down substantially as it winds its way

through the hearing committees. I would anticipate that as a part
of preparation of an explanation for justification of such a law
that an extensive legal opinion memorandum will be prepared. The

department®"s analysis will be provided to you.

Following 1is a restatement of questions raised by your
letter along with an answer.

Question 1. What liability, if any, may exist for the
SERC or the Council as state agencies or entities.

Answer. State agencies are liable for non-discretionary
negligence. Discretionary (immune) activities are high level
planning activities which are determined on a case by case basis.
To quote the Alaska Supreme Court, the distinction between planning
level (immune) and operational level (not immune) activities
depends upon "the type of decision that is being made, examined
within an analytical framework which is sensitive to the policies
underlying the discretionary function or duty exception."” Carlson
V. State 598 P.2d 969, 972 (Alaska 1979).

Question 2. What liability, if any, do the members of
the SERC accrue due to their activities, or inactivity, as SERC
members? IT there is Vliability, will the state represent and
indemnify the members should an award be made?

Answer. Pla Ing decisions by SERC members are usually
going to fall within che ~category of "discretionary" immune
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activities. 2/ \Where ctivities or 1inaction cross the 1line into
operational negligence, members will be protected pursuant to the
terms of the Memorandum of Agreement (MOA).

Question 3. IT the state will represent and indemnify
the SERC members, are there any limits?

Answer. The state will represent, without monetary
limit, for ordinary negligence claims occurring within the course
and scope of authority granted by law. By way of example, the

state would represent the member on a claim that while intoxicated,
the member slandered a SERC consultant if the state®"s initial
investigation led to a conclusion that the conduct occurred within
the course and scope of official duty but, at most, only ordinary
negligence occurred. .If the state investigative determination was
proven to be wrong concerning the degree of negligence, the state
would not pay a judgment where the fact finder determined that the
defendant®s <conduct rose to the level of gross negligence or
intentional misconduct.

fe

Question 4. [Are the answers to questions 2 and 3. the
same as to the HSSTRC and its members?]

Answer.: Yes.

Question 5. Where a LEPC is formed under the auspices
of a local government, does the local government run the risk of
liability?

Answer. Yes, the local government runs the same risk as
the state but the MOA will protect against non-insured liability.

Question 6. What are the liability risks to an LEPC or
its individual members?

Answer. IfT a LEPC 1is "a commission, or a citizen"s
advisory committee of a municipality of the state" its members are
immune for ordinary negligence for action or inaction within the
course and scope of official duties but are subject to liability

for gross negligence. AS 09.17.050(a)(4). If a LEPC is a state
agency commission the answer to question 2 would be applicable
along with the caveat cf footnote 2 concerning "employees." The

2) AS 09.50.250 protects "employees"™ of the state. It is.probable
that the court would broadly construe "employee”™ to 1include the
seven public members listed as potential appointees in
AS 46.13.010.
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MOA provides indemnification for those circumstances where
otherwise there would be liability exposure because the commission
is a state rather than municipal agency or where the individual
defendant happens to be a non-governmental person.

Question 7. If there are liability risks associated with
activities of an LEPC, will the State represent and indemnify the
LEPC, the 1local government under which it 1is formed, and its
members? Are there limits to the coverage for gross negligence or
intentional acts? IT so what are examples of acts that might
trigger a limitation on coverage?

Answer . The MOA provides for representation of the LEPC
and 1its members to the extent that no 1insurer has <coverage
obligations. IT a local government is the alter ego of the LEPC,
the municipality would also be defended where the plaintiff-named
the municipality as a defendant. The state will represent where
there has been a determination that, at most, the defendant®"s
conduct was only ordinary negligence but will not indemnify for
conduct found to constitute gross negligence or intentional
misconduct.

It is not possible to predict the degree of negligence
for any specific type of conduct. Negligence may be ordinary,
gross, or willful. Ordinary negligence 1is the Tfailure to use
ordinary care. Gross negligence is a failure to exercise even that
care which a careless person would use, while willful negligence
describes intentional <conduct 1in disregard of an obvious risk
occurring under circumstances that make it probable that harm to
the plaintiff will result. W. Prosser, The Law of Torts & 180-85
(4th ed. 1971).

WGM: jal
Attachment .

cc w/enc.: Camille Stephens



PROPOSED MEMORANDUM OF AGREEMENT

1. The State agrees to defend members of the State
Emergency Response Commission (SERC), SERC approved Local Emergency
Planning Committees (LEPCs) and their members and members of the
Hazardous Substance Spill Technology Review Council (HSSTRC),
against all non-insured claims arising from acts or omissions
occurring within the course and scope of statutorily authorized
activities on behalf of SERC, SERC approved LEPCs, and the HSSTRC.
The State further agrees to indemnify SERC members, SERC approved
LEPCs and their members, and HSSTRC members for non-insured
judgments against SERC members, approved LEPCs and their members,
and HSSTRC members with the exception that the State will not
indemnify for judgments for damages resulting from gross negligence

or intentional misconduct.

2. As used in paragraph 1 of this agreement, "non-—
insured claims”™ and "non-insured judgments" refer to all or a
portion of a claim or judgment for" which the defendant or the
defendant"s employer are not protected by a policy of insurance.
Where a portion of a claim is insured, the State will endeavor to
arrive at a cooperative agreement with the insurer for proration
of costs and assignment of counsel. In the event of inability to
reach such agreement, the State will reimburse the defendant for

non-insured costs and attorney fees incurred in defense of claims.

3. A defendant against whom a claim is made must submit

a written request for defense with the State of Alaska, Division



of Risk Management within 30 days of knowledge or receipt of a
claim. The State will appear and defend the defendant unless after
investigation it is determined that the claim does not arise out
of acts or omissions occurring within the course and scope of
statutorily authorized activities or that the acts or omissions
complained of amounted to gross negligence or willful misconduct,
in which case the State may reject defense of the claim. The
State"s obligation to defend and indemnify is further conditioned
upon cooperation of the defendant in defense against the clainm.
Failure to provide timely notice of a claim, conduct prejudicial
to the State"s position or failure to cooperate in defense voids

the State"s obligations under this agreement.

4. It is understood that there currently exists genuine
liability concerns by persons who contribute»their time and service
to the SERC, LEPCs and the HSSTRC. By providing protection against
liability costs, this memorandum of agreement is intended as an
interim method of 1insuring that such persons will be willing to
provide assistance to the SERC, LEPCs and the HSSTRC. It 1is
further underiaood that the State will present a bill and seek
legislation wﬁich will provide defense and indemnification similar
to that provided by this agreement. This memorandum of agreement

may be revoked by the State upon 30 days notice.

DATED:

Douglas B. Baily
Attorney General

DATED:

Division®of Risk Management



TO:

FROM:

MEMORANDUWM sk a

Douglas B. Baily
Attorney General
Department of Law

Dennis D. Kelso SUBJECT: Liability of State,

Commissioner Members of the State

Department of Environmental Emergency Response
Conservation Commission (SERC),

Local Emergency
Planning Committees
(LEPCs) and the
Hazardous Substance
Spill Technology
Review Council

On behalf of the State Emergency Response Commission (SERC), 1
am requesting an opinion concerning the potential liability
arising from the activities of the SERC, the Hazardous
Substance Spill Technology Review Council, or the Local
Emergency Planning Committees (LEPCs). Members of the SERC are
appointed by the Governor under the Superfund Amendments and
Reauthorization Act, Title 111 (SARA Title I111), Administrative

Order 10% and House Bill 566 which passed last session. The
SERC 1is .equired by law to review and approve membership on the
LEPCs. The Hazardous Substance Spill Technology Review Council

was established within the SERC by HB 566. Seven of 1its nine
members are appointed by the Governor.

The SERC and LEPCs have many planning and coordinating
functions imposed by federal and recently passed state statutes
(AS 46.13). However, neither has any direct administrative
function. Response to hazardous substance and oil spill
incidents remains the responsibility of Department of
Environmental Conservation (DEC), the Department of Military
and Veterans Affairs (DMVA), and other local, state, and
federal agencies.

For SERC, the LEPCs, and the Council to be effective in their
mission, there must be a large pool of potential members
representing the various roles and expertise necessary to
prepare an emergency response plan for hazardous substance and
oil spill incidents. This 1is especially true at the local
level. SERC policy has encouraged LEPCs to establish strong
ties with, and even organize under the auspices of, a local
government and the strive for the broadest possible
representation on the committee. In many cases, LEPC
membership exceeds the minimum number of participants mandated
by state and federal law.

034010 Iluv 6M1
JOMNEMOI P54)]
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This policy encourages the level of public participation
necessary to effectively carry out the goals of SARA Title 111
and HB 566. However, it is jeopardized by growing fears on the
part of the local governments and the LEPC members about what,
if any, liability may be attached to membership on an LEPC.
This uncertainty now extends to the SERC members as well and
impedes our ability to accomplish our statutory duties.
Although members of the Council have not yet been appointed, it
is reasonable to assume the same questions will arise in
relation to its activities and members. This concern may
result in some candidates being unwilling to accept appointment
without reassurance about the degree of potential liability
they may be assuming.

Before narrowing this request to the specific questions, 1 want
you to know that I appreciate the likelihood that most fear of
liability is hypothetical. However, the fear is real and no
one wants to take any significant chance, or perhaps even a
slight chance, of being sued for damages associated with a
hazardous substance or oil spill incident. The cost of defense
alone, as we well know could bankrupt anyone.

Specifically our questions are:

1. What liability, 1if any, may exist for the SERC or the
Council as state agencies or entities?

2. What liability, if any, do the members of the SERC
accrue due to their activities, or inactivity, as SERC
members? If there is liability, will the state
represent and indemnify the members should an award
be made? (It is important to remember that some
members are appointed to represent business, local
governments, and other specific interests.)

3. If the state will represent and indemnify the SERC
members, are there any limits, (for example gross
negligence or intentional acts)? IT there are such
limits, please give examples of what may constitute

such acts.

4. Questions 2 and 3 also pertain to the Hazardous
Substance Spill Technology Review Council and its

members.

5. Where an LEPC 1is formed under the auspices of a local
government, does the local government run the risk of

liability?

6. What are the liability risks to an LEPC Dr its
individual members?
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7. IT there are liability risks associated with
activities of an LEPC, will the State represent and
indemnify the LEPC, the local government under which
it is formed, and its members? Are there limits to the
coverage Tfor gross negligence or intentional acts? If
so what are examples of acts that might trigger a
limitation on coverage.

I have not tried to list the duties of the SERC, LEPCs or
Council, although it is apparent that the answers to the
questions are driven by the duties. The best source 1is the
laws themselves, especially since SARA Title 111 1is still
relatively new and HB 566 was just parsed iby the Governor.

<
Should your review suggest there 1is aviy significant risk of
liability for the members of any of these three entities,
especially if the state will not fully represent and indemnify
them, 1 would appreciate suggestions for a legislative "fix".J
The goals of SARA Title 111 and HB 566 cannot be met if the
participants in the activities, local governments, or the State
are subject to liability for their participation.

There are voluminous materials concerning SERC and SARA Title

Il that may be relevant to liability issues. An attached
December 28, 1987, memo from a Kentucky Assistant Attorney
General may be particularly helpful. Also attached are memos

from two LEPC chairs expressing their liability concerns.

Please feel free to contact me or Camille Stephens of DEC'S
Spill Prevention, Planning and Management staff at 465-2630.

Thank for your assistance with this important matter.

Attachments



bcc: Camille Stephens



MEMORANDUM

TO: COLONEL MIKE MOLLOY

CHAITRMAN, KENTUCKY EMERGENCY RESPONSE COMMISSION
FROM: GREG HOLMES, ASSISTANT ATTORNEY GENERAL
RE: ASSESSMENT OF LIABILITY OF STATE COMMISSION AND

LOCAL COMMITTEES APPOINTED PURSUANT TO SARA

DATE: DECEMBER 28, 1987

At your request | have prepared the following assessment
of the potential liability of the state commission and the local
committees appointed pursuant to Title 111 of the Super Fund
Amendments and Reauthorization Act of 1986 (hereinafter "SARA").
This assessment constitutes my legal opinion based on an analysis
of existing statutes and case law.

The potential liability of the commission or committee
must be thought of in two distinct ways: the liability of the
commission or committee itself and the liability of the indivi-—
dual commissioners or committee members. It appears that the
commission or committee itself will not be liable unless it fails
to comply with a mandatory requirement spelled out in Title 111
of SARA. For example, should the commission or a committee fail
to comply with +*he time table mandated in the federal statute,
and should any future damages to any person Oor company accrue
from such failure, there could be potential liability under the
provisions of Title 111I. Title 111 does authorize persons to
seek injunctive relief (that is orders from the federal courts -
requiring the commission or committee to undertake a mandated
activity or to refrain from a forbidden activity) in matters
concerning the enforcement of the provisions of the statute.

With regard to the potential Iliability of individual
commission or committee members, all attorneys with whom 1 have
spoken as well as my own research indicate that while we cannot
be certain, it appears at this point that individual commission
and committee members would not be liable unless: a) they fail to
comply with the mandated requirement as discussed 1in the para-—
graph above; and b) such failure was due to gross negligence or
willful misconduct.

Finally, it is important to note that commission and
committee members, being appointed pursuant to state law to carry
out state-mandated functions, are agents of the state with all
the attendant immunities from liability conferred by law upon
appointees to other state boards, commissions, and agencies.



VORTH SLOPE BOROUGH

3ARROW GAS FIELD DEVELOPMENT PROJECT

P0. Box 1170 Barrow, Alaska 99723 . Phone: 907-852-7779
Fax 907.852-8971

April 3, 1990

Ms. Linda Van Houten

SARA Title 111 Coordinator

Department of Environmental Conservation
P.0. Box O

Juneau, Alaska 99811-1800

Dear Ms. Van Houten;
The Prudhoe Bay Area LEPC membership 1is concerned about the area
of liability in regards to their participation and activity

within the framework of the LEPC.

As coordinator, | have been requested toquery SERC and relay a

response regarding potential Jliability in the following areas:

1. What 1is the nature of liability coverage forLEPC members?

2. What 1is the extent of liability coverage?

3. Who 1is responsible for liability coverage formembers?

4. When 1is themembership covered and how?

5. Is the membership covered professionally and personally?

6. Is the membership covered against civil or criminal
liability? < , -

I understand that the question of liability for LEPC membership

is an area yet to be completely clarified. However, the subject

remains a timely concern for the Prudhoe Bay Area membership. I

appreciate your address to this topic. Our next meetingis

scheduled for April 23, 1990.1f your schedule permits, pleiase

respond before this date. |If I can be of further assistance to

you, please contact me at your convenience, 852-2611, ext. 247.

Bay Area LEPC

cc: David McDowell
Division of Emergency Services



TO: mCommissioner Dennis Kelso, Chair
State Emergency Response Commission
!
FROM: ;Steven O’Connor, Interim Chair
IKenai Peninsula Local Emergency Planning Committee

I
SU3J: <LEPC Budget and concerns

DATE: iJanuary 10, 1990

The Kenai Peninsula Local Emergency Planning Committee would like to
submit a draft budget for consideration oy the State Emergency Response
Commission. This budget is just a preliminary draft as we have not had time
to develop a workplan. As soon as the workplan is complete we will have a
better idea of our fiscal needs.

Our LEPC has met and established a steering committee to draft bylaws and
look at short term work objectives. The next full meeting of the Kenai Peninsula
LEPC is scheduled for January 22, 1990. At that meeting the draft bylaws will
be presented for consideration along with this budget Dave McDowell is also
scheduled to review the SERC workplan with the group with an emphasis on
how the SERC workplan will provide guidance for the development of our local
workplan- | have attached an agenda for your consideration.
Also attached are some concerns that have come up thatthe LEPC would
appreciate your office or the State Emergency Response Commission
addressing for us. These questions may have already been addressed in
other areas. If you have any questions to clarify the attached questions please
feel free to call Ross Kinney, Finance Director or Phil Reeves, Assistant

> Borough ;‘Attorney for the Kenai Peninsula Borough at 262-4441.

At this time lintend to be present at the SERC meeting scheduled for January

12,1990ito answer any questions. Thank you for your time and consideration.
i

Sincerely,

[S> 1. -
‘@a'Steven O’Connor, Intenm Chair
Kenai Peninsula Local Emergency

Planning‘Committee

cc: Linda VanHouten
cc: Davg McDowell

enclosures (5)



; QUESTIONS FOR SERC REGARDING LEPC FINANCING
f AND LIABILITIES OF MEMBERS OP A LEPC

1.1 Will the SERC account for ana allocate
funding/expenditures of the LEPC®"s or will the LEPC"s control
their own finances? If the latter, we propose that the Borough
administer LEPC finances as an agency fund; 1i.e., account for
receipts and disbursements of funds based on the LEPC"s budget
which remains under the LEPC"s discretion and control. This will
allow the LEPC to meet the State and Federal single-audit
requirements without additional expense.

i

2.: LEPC members are apparently covered by the State of
Alaska workmen®s compensation coverage under AS 23.30.212. will
volunteer subcommittee members of the LEPC who are not LEPC
members:approved by the State be covered by State worker®s comp
policies, and what will be the procedure for notification and
acceptance of such subcommittee members by the CERC for such
compensation, coverage?

3.* Are LEPC members (and subcommittee members) covered
under the State"s general liability coverage particularly for
automobile Iliability? Are there any particular insurance
requirements which the State will impose upon LEPC and
subcommittee members for utilization of their personal
automobiles in connection with their LEPC service?

|

4.1 Are LEPC members covered by any state public officials
liability coverage? Will the State commit to providing legal
defer.S6i for LEPC members 1in the event they are named defendant in
a legal! action based udou their LEPC service?

i

Comment. AS 09-50.250 provides immunity for the State and
its agencies from tort actions arising from discretionary
activities. This is obviously a limited immunity, and our
Borough;Risk Management policy is to insure our elected officials
who are;covered by a similar (but broader) municipal immunity
under AS 09.65.070. AS 26.20.140 provides a much broader
immunity for the State, 1its agents and representatives in

activities under that chapter on civil defense. There 1is no
similar;immunity provided under AS 26.23 which is the Alaska
Disaster Act. While we are aware that some people have cited AS

26.20.140 in discussing immunity provisions for disaster actions,
we question this interpretation particularly considering AS
26.23.210 which sets out the relationship of the Alaska Disaster
Act to the civil defense statute by stating; "The Alaska civil
defensejstatute (AS 26.20), applies to preparedness, response,
and recovery from disasters caused by enemy attack end other
hostile|military or paramilitary action. The provisions of this
chaprer; (AS 26.23), other than AS 26.23.130, apply no
preparedness, response, and recovery 1in cases of natural and
nonmilitary man-made disasters." It would seem that AS 26.23.210
expressly denies application of AS 26.20.140 immunities to
actionseundertaken under AS Chapter 26.23.
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corporation, is an employee ofthe corporation under t-VU chapter. Kow.
ever, an axecnve officer of a corporation may waive coverage under
this chapter, subject to the approval of the ‘commissioner of labor,
notwithstanding AS 22.30.245(b). Notwithstanding any other provi-
sion of this chapter, an executive officer of a municipal corporation or
of a charitable, religious, educational, or other nonprofit corporation
may be brought within the coverage of its insurance contract by the
corporation by specifically including the officer in the contract ofinsur-
ance. .The election to bring an executive officer within the coverage
continues in force for the period the contract of insurance is in effect.
During that period an executive officer brought within the coverage of
the insurance contract is an employee of the corporation under this
chapter. (5 2(8) ch 193 SLA 1959; am ch 146 SLA 1962)

NOTES TO DECISIONS

S-uLed is Gordon v. Burpeil Coa”u. Cited io Cordon v.BurtComa-. Co,
Co.. Sup. C1 Op. No. 401 (File No. 716), Sup, C1 Op. No. 401 (FiU No. 716), <25
<25 P.2d 602 (2667). p.2d 602 (1B67).

Collateral references  Si Am Jur.
2d, Workmen's Ccmptasatics, | 177.

Sec.' 23.30-241. Special officers as employees, (a) A special offi-
cer appointed under AS 18.65.010(a) is considered an employee under
inis chapter only when the person is actually traveling or working as
aspecial officer. The weekly wage earned in the special officer’'sregular

.employmentshall be used in computing the amount of compensation to
be awarded. 1fa special officer has no regular employment, the mini-
mum wage peid a full-time state trooper shall be used in computing the
amount of compensation to be awarded.

(d) Annual appropriations to fund the coverage provided for in (a) of
this section shall be provided for in the budget of the Department of
ruhiic Safety. (§ 1 ch o SLA 1978)

1Sec.123-30.242?)Mem bers of state boards ana commissions as
employees, laj A member of a state board or commission is considered
an employee under this chapter oniy while the member is actually
traveling or working as a member of the board or commission. The
maximum weekly wage shall be used in computing the amount of
compensation to be awarded.

fo) Annual appropriations to fund the coverage provided for in fa) of
this section shill be provided for in the budget of the Office of the
Governor. (8 1ch 105 SLA 1969; am § 54 ch 69 SLA 1970)
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MEMORANDUM OF AGREEMENT

1. Becit_alf

There currently exist liability concerns by persons who
contribute their time and service to the State Emergency Response
Commission ("SERC"), Local Emergency planning Committees (""LEPCs;"),
and the Hazardous Substance Spill Technology Review Council
("HSSTRC"). By providing protection against liability costs, this
memorandum of agreement 1is intended as an interim method of
insuring that such! persons will be willing to provide assistance to
the SERC, LEPCs, and the HSSTRC. This agreement 1is entered into
between the Department of Law, the Division of Risk Management in
the Department of Administration, and the Commissioner of
Environmental Conservation on behalf of the SERC, LEPCs, and the

HSSTRC.

2. State Defense of Claims

The State of Alaska (State) agrees to defend the SERC-and
it members, SERC-approved LEPCs and their members, and the HSSTRC
and its members against all non-insured claims arising from their
acts or omissions occurring within the course and scope of
statutorily authorized activities on behalf of the SERC, SERC-
approved LEPCs, and the HSSTRC. When defense 1is provided under
this agreement, the State will select and retain counsel to
represent the members and entities covered by this agreement. The

State will not be obligated to pay expenses of defense counsel



independently retained by members and entities without the approval

of the Division of Risk Management.

3. Jndemnification

The state agrees to indemnify the SERC, SERC-approved
LEPCs, the HSSTRC, and their members for non-insured judgments
arising from their acts or omissions occurring within the course
and scope of statutorily authorized activities on behalf of the
SERC, SERC-approved LEPCs, the HSSTRC, except that the State will
not indemnify forjudgments for damages resulting from gross

negligence or intentional misconduct, or for punitive damages.

4. Definition of Non-Insured Claims and Judgments

As used in this agreement, "non-insured claims"™ and
"non-insured judgments" refer to all or a portion of a claim or
judgment (including a settlement) for which a member or entity
covered by this agrees -»nt or a member®"s employer 1is not protected
by a policy of insurance. Where a portion of a claim is insured,
the State will endeavor to arrive at a cooperative agreement with
the insurer for proration of defense costs and assignment of
defense counsel.. In the event of inability to reach such
agreement, the State will, with prior written approval, reimburse
the member covered by this agreement for reasonable non-insured

defense costs and attorney fees incurred in defense of claims.



5. Notice of Claim

A member or entity covered by this agreement against whoa
a claim is made must submit a written request for defense to the
State of Alaska, Division of Risk Management within 30 days of

knowledge or receipt of a claim.

6. Conditions

The State will appear and defend a member or entity
covered by this agreement unless and until it is determined by the
State that the <claim does not arise out of acts or omissions
occurring within the course and scope of statutorily authorized
activities on behalf of the SERC, SERC-approved LEPCs, or the
HSSTRC, or that the acts or omissions complained of amounted to
gross negligence or willful misconduct, in which case the State may
reject defense of the claim. The State®"s obligation to defend and
indemnify is further conditioned upon cooperation of the member or
entity in defense against the claim. The member or entity shall
not, except at their own cost, admit liability, voluntarily make
any payment, assume any obligation, or incur any expense, without
prior approval of the Division of Risk Management. Failure to
provide timely notice of a claim, conduct prejudicial to the
State"s position, or failure to cooperate 1in defense voids the

State"s obligations under this agreement.



7. Recision of this Agreement

Y rrme T e

This memorandum of agreement may be revoked by the State

upon 30 days notice to the entities covered by this agreement.

DATED

DATED

DATED

-k.
Charles E. Cole
Attorney General
DepATrtintent-Qf Law

Brad Thompsfoin, Deputy Director
Division oi(/Risk Management
Department of Administration

Yhh Samdtkor
Colrfmissioner
Department of Environmental
Conservation



TUNNING AND RiGHT-TO-KNOW 42 USCS § 11046

paragraph and served upon any person, the district court of the United
{States for any district in which such person is found, resides, or
if transacts business, upon application by the United States and after
notice to such person, shall have jurisdiction to issue an order requiring
Jsuch person to appear and give testimony before the administrative law
‘judge or to appear and produce documents before the administrative law
judge, or both, and any failure to obey such order of the court may be
punished by such court as a contempt thereof.
[Gx 17, 1986, P. L. 99499, Title 111, § 325, 100 Stat. 1753.)

. HISTORY; ANCILLARY LAWS AND DIRECTIVES

Effective date of section:
.jS Act Oct. 17, 1986, P. L. 99499, ft4, 100 Stat. 1614, which appears as
42 USCS 89601 note, provides that this section is effective on enact-
Ny memonod. 17, M &

h uj)der fediTai
[11046. Civil actions lojuj

it) Authority to bring dril actions. (1) Citizen suits. Except as provided vr

[ iubsection (e), any person may commence a civil action on his own

[ behalf against the following: —n

r. (A) An owner or operator d*a facility for failure to do any of the
f; following: J-
(i) Submit a followup emergency notice under section 304(c) [42
USCS § 11004(c)].
(i) Submit a material safety data sheet or a list under section
311(a) [42 USCS 5 11021(a)].
(i) Complete and submit an inventory form under section 312(a)
[42 USCS 8§ 11022(a)] containing tier | information as described in
section 312(d)(1) [42 USCS 5 U022(dXI)] unless such requirement
does not apply by reason of the second sentence of section
312(a)(2) [42 USCS 8§ 11022(aX2)].
(iv) Complete and submit a toxic chemical release form under
section 313(a) [42 USCS § 11023(a)],
(B) The Administrator for failure to do any of the following:
(i) Publish inventoryformsunder section 312(g) [42 USCS
5 11022(g)]. .
(i) Respond to a petitiontoaddor delete achemicalunder section
313(eXO [42 USCS § 11023(exI)] within 180 days after receipt of
the petition. Ju :
(iii) Publish a toxic chemical release form under 313(g) [42 USCS
8H023(9)]. *
(iv) Establish a computer database in accordance with section
3130) [42 USCS | 110230)].
(v) Promulgate trade secret regulations under section 322(c) [42
USCS § 11042(c)].,

t 815
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42 USCS § 11046 Public Health and Welfare

(vi) Render a decision in response to a petition under section
322(d) [42 USCS 8§ 11042(d)] within 9 months after receipt of the
-petition, L
(C) The Admlnlstrator a State Governor, or a State emergency
response commission, for failure to provide a mechanism for public
availability of information in accordance with section 324(a) [42
USCS 8§ 11044(a)]. 1 \
(D) A State Governor or a State emergency response commission for
failure to respond to a request for tier 11 information under section
312(e)(3) [42 USCS § 11022(eX3)] within 120 days after the date of
receipt of the requ.eal
(2) State or local suits. (A) Any State or local government may
commence a civil action against an owner or operator of a faC|I|ty for 1
failure to do any of the following:
(i) Provide notification to the emergency response commission in
the State under section 302(c) [42 USCS § 11002(c)]. *
(i) Submit a material safety data sheet or a list under section
3U(a) [42 USCS § 11021(a)]. \Y
(iif) Make available information requested under sectlon 311(0) [42
USCS § 11021(c)].
(iv) Complete and submit an inventory form unoer section 312(a)
[42 USCS §11022(a)] containing tier | information unless'such
requirement does not apply by reason of the second sentence of
section 312(aX2) [42 USCS § 11022(aX2)][.]- *
(B) Any State emergency response commission or local emergency
planning committee may commence a civil action against an owner or
operator of a facility for failure to provide information under section
303(d) [42 USCS § 11003(d)] or for failure to submit tier Il informs-
tion under section 312(eXD [42 USCS § 11022]. f
(C) Any State may commence a civil action against the Administrator
for failure to provide information to the State under section 322(g)
[42 USCS 8§ 11042(6)].

(b) Venue. (1) Any action under subsection (a) against an owner or
operator of a facility shall be brought in the district court for the district;,
in which the alleged violation occurred. * v
(2) Any action under subsection (a) against the Administrator may be
brought in the United States District Court for the District of Columbia. J

(©) Relief. The district court shall have jurisdiction in actions brought
under subsection (a) against an owner or operator of a facility to enforce +
the requirement concerned and to impose any civil penalty provided for;]
violation of that requirement. The district court shall have jurisdiction in’
actions brought under subsection (a) against the Administrator to order the 5
Administrator to perform the act or duty concerned. y ol;
(J) Notice. (1) No action may be commenced under subsection (aXIXA)¥
prior to 60 days after the plaintiff has given notice of the jdeged -

816

(_lwg_)\_._|;,b-1



Planning and Right-to-Know 42 USCS §11046

violation to the Administrator, the State in which the alleged violation
occurs, and the alleged violator. Notice under this paragraph shall be
given in such manner as the Administrator shall prescribe by regulation.
(2 No action may be commenced under subsection (a)(1)(B) or
(@)(1)(C) prior to 60 days after the date on which the plaintiff gives
notice to the Administrator, State Governor, or State emergency re-
sponse commission (as the case may be) that the plaintiff will commence
the action. Notice under this paragraph shall be given in such manner as
the Administrator shall prescribe by regulation.

(e) Limitation. No action may be commenced under subsection (a) agarnst
an owner or operator of a facility if the Administrator has commenced and
is diligently pursuing an administrative order or civil action to enforce the
requirement concerned or to impose a civil penalty under this Act [42
USCS &8 11001 et seq.l with respect to the violation of the requirement.

(f) Costs. The court, in Issuing any final order in any action brought
pursuant to this section, may award costs, of litigation (including reason-
able attorney and expert wiTndSIf fd«) to the prevailing or the substantially
prevailing party whenever the court determines such an award is appropri-
ate. The court may, if a temporary restraining order or preliminapr
injunction is sought, require the filing of a bond or equivalent security in
accordance with the Federal Rules of CivilProcedure.

(0 Other rights. Nothing in this section shall restrict or expand any right
which any person (or class of persons) may have under any Federal or
State statute or common law to seek enforcement of any requirement or to
seek any other relief (including relief against the Administrator or a State

agency

‘(h)Intervention. (1) By the United States. In any action under this section
the United States or the State, or both, if not a party, may intervene as a
matter of right.
(2) By persons. In any action under this section, any person may
intervene as a matter of right when such person has a direct interest
which is or may be adversely affected by the action and the disposition
of the action may, as a practical matter, impair or impede the person’s
ability to protect that interest unless the Administrator or the State
shows that the person’s interest is adequately represented by existing
parties in the action.

(Oct. 17, 1986, P. L. 99-499, Title 111, § 326, 100 Stat. 1755.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Explanatory aotast
Brackets are inserted around the first period in subsec. (aX2)(A)(iv) to
indicate the probable intent of Congress to omit such punctuation.

Effective date of section:

Act Oct. 17, 1986, P. L. 99-499, 84, 100 Stat. 1614, which appears as
42 USCS {9601 note, provides that this section is effective on enact*
ment on Ort. 17, 1986.
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ALASKA STATE EMERGENCY RESPONSE COMMISSION MEMBERS

Gene Burden

c/o Tesoro Alaska
3230 'C* Street
Anchorage, AK 99519

Carl L Rosier, Commissioner
Department of Fish & Game
P.O. Box 3-2000

Juneau, AK 99802-2000

(Commissioner representative)
Bruce Baker

Department of Fish & Game
P.O. Box 3-2000

Juneau, AK 99802-2000

Richard L Burton, Commissioner
Department of Public Safety

P.O. Box N

Juneau, AK 99811-1200

(Commissioner represenlallve)

SERC Representative

Alaska State Troopers, Detachment D
5700 E. Tudor Road

Anchorage, AK 99507

Robert Stewart, Director

Office of Emergency Management
P.O. Box 196650

Anchorage, AK 99519

Frank Turpin, Commissioner

Dept, of Transportation & Public Facilities
P.O. Box X

Juneau, AK 99811-2500

(Commissioner representative)

Jeff Otteson

Dept, of Transportation & Public Facilities
P.O. Box X

Juneau, AK 99811-2500

Don Gilman, Mayor
Kenai Peninsula Borough
144 N. Binkley Street
Soidotna, AK 99669

Harold Heinze, Commissioner
Department of Natural Resources
400 Willoughby Avenue

Juneau, AK 99801-1000

Carleta Lewis
P.O. Box 55161
North Pole. AK 99705

Carl Hild

Alaska Health Project

1818 W. Northern Lights Boulevard, #103
Anchorage, AK 99501

PH:
FAX:

PH:
FAX:

PH:
FAX:

PH:

FAX:

PH:
FAX:

PH:
FAX:

PH:
FAX:

PH:
FAX:

PH:
FAX:

PH:
FAX:

PH:

PH:
FAX:

561-5521
561-5047

465-4100
465-2332

465-4105
463-3768

465-4322
465-4362

269-5647
337-2059

786-8450
786-8300

465-3900
586-8365

465-2951
465-2460

262-4441
262-1892

465-2400
586-2754

488-2158
FAX:

276-2864
279-3089



John Sandor, Commissioner

Department ol Environmental Conservation
P.O. Box 0

Juneau, AK 99811-1800

Hugh Cox. Adjutant General

Department ol Military & Veieran's Affairs
800 E. Dimond Boulevard., #3-450
Anchorage, AK 99515

Ted Mala, Commissioner

Department of Health & Social Services
P.O. Box H

Juneau. AK 99811-0600

(Commissioner representative)

Mark Johnson

Department of Health & Social Services
P.O. Box H

Juneau, AK 99811-0616

Commissioner
Department of Labor
P.O. Box 21149
Juneau, AK 99802-0700

(Commissioner representative)

John Abshiia, Deputy Commissioner
Department of Labor

P.O. Box 21149

Juneau, AK 99802-0700

William Shechter

Alaska Fire Chiefs Association
P.O. Box 71267

Fairbanks, AK 99707

John A. Christensen, Jr.
P-O. Box 1
Chenega Bay, AK 99574

Edgar Blatchford, Commissioner

Department of Community & Regional Affairs

P.O. Box B
Juneau, AK 99811-2100

(Commissioner representative)
Nelda Warkentin, Program Manager

Department of Community & Regional Affairs

333 W 4th Avenue
Anchorage, AK 99501

Staff

Amy Skilbred, SERC Coordinator
Department of Environmental Conservation
P.O. Box O

Juneau. AK 99811-1800

PH: 465-5050
FAX’'465-5070

PH; 428-6003
FAX:428-6019

PH; 465.3030
FAX- 465-3068

PH: 465-3027
FAX- 586-1877

PH: 465-2700
FAX: 465-2784

PH: 465-2700
FAX: 465-2784

PH: 459-1000
FAX- 459-1499

PH: 573-5349
FAX: 573-5120

PH: 465-4700
FAX: 465-2948

PH: 269-4500
FAX: 269-4520

PH: 465-5220
FAX: 465-5244

Revised 1/22/92
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Approved LEPCs In Alaska

LEPC Members Chair

Greater Ketchikan 13 Mike Holman
City and Borough of Sitka 21 Nancy Hope
City and Borough of Juneau 20 Lissa Nelson

Barnaby Dow

City of Yakutat 14 Larry Powell
Kenai Peninsula Borough 30 Keith Laurie
Kodiak Island Borough 22 Jerome Selby
Northwest Arctic Borough 24 Ron Monson
Prudhoe Bay 13 Gary Stewart
Fairbanks North Star Borough 22 Mike Oden
Matanuska-Susitna Borough 21 James Macintosh

Municipality of Anchorage 18 Bruce Harding



CURRENT MEMBERSHIP

Revision Date: 5/24/91

BOARDS AND COMMISSIONS CONTACT ROSTER
HAZARDOUS SUBSTANCE SPILL TECHNOLOGY REVIEW COUNCIL

MEMBER APPT
Randy Bayliss 90/10/30
119 Seward Street, No. 10

Juneau 99801

H 364-3259

w 586-6813

(Fax) 536-6819

Public/Restricted/ 1st JD

Edward J. Brown 90/10/30
Water Research Center-UAF

Fairbanks 99775-1760

(1)

) 474-7350

(Fax) 474-6087

University of Alaska Rep.

Dr. Luis Proenza 90/10/30
University of Alaska, Fairbanks
Chancellor for Research

306 Signers Hall UAF

Fairbanks, Alaska 99775-1720

M

w 474-7314

(Fax) 474-7720

Governor®"s Senior Science Advisor

Jim Butchart 90/12/27
Department of Emergency Service

E. 3401 Bogard Road

Wasilla, Alaska 99687

Q)]

w) 376-2337

(Fax)

Designee for Adjutant General/DMVA
Gordon W. 1lto 90/10/30
P. 0. Box 307

Kotzebue 99752

H 442-3680

)

(Fax)

Public/Restricted/2nd JD

RAPPT
0/00/00

0/00/00

0/00/00

0/00/00

0/00/00

RAPPT TERM
0/00/00 91/09/24

0/00/00 91/709/24

0/00/00 0/00/00

0/00/00 0/00/00

0/00/00 92/09/24



John (Randy) R. McGovern
1611 Carr

Fairbanks 99701
H 451-0124

w 456-4248

(Fax)

Public/Restricted/4th JD

Peter G. Mickelson
PWS Science Center/Box 705

Cordova 99574
H) 424-5111

w 424-5800

(Fax)

Prince William Sound Science

Walter B. Parker
3724 Campbell Airstrip Road

Anchorage 99504
Q)]

w 333-5189

(Fax)

Public/Restricted/3rd JD

Mead Treadwell

Deputy Commissioner - DEC
Commissioner®"s Office/DEC
P. 0. Box O

Juneau 99811

M

w 465-2600

(Fax) 465-2617

Commander Edward E. Page
Seventeenth Coast Guard Dist.
P. 0. Box 3-5000

Juneau, Alaska 99802

H) 789-4970

w 463-2210

(Fax) 463-2218

Coast Guard Rep./Nonvoting

Carl Lautenberger

EPA, Federal Bldg. Rm. 537
222 West 7th Ave. #19
Anchorage, AK 99501-5126
Q)]

w) 271-5083

(Fax)

EPA Rep./Nonvoting

90/11/15

90/10/30

0/00/00 0/00/00 93/09/24

0/00/00 0/00/00 92/09/24

Center/Cordova/Rep.

90/10/30

90/12/03

00/00/00

0/00/00 0/00/00 93709724

0/00/00 0/00/00 0/00/00

0/00/00 0700700 0/00/00

00/00/00 0/00/00 0700700 0/00/00



