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May 2, 1991

To: Representative Cliff Davidson
Chair, Natural Resources Committee

From: Representative Dave Choquette
Vice Chair, Special Committee/on 0Oil and Gas

Re: Municipal Liability for Release of Hazardous Substances
by Another Person

The Municipality of Anchorage has brought to my attention a crucial
issue that will affect summer construction projects throughout the
state unless promptly resolved. It is addressed in HB299.

As AS 46.03.822(a)(1l) is now written, municipalities and utilities
may be held Iliable by the mere it of discovery of hazardous
substances for the cleanup of these substances generated by or from
a facility or vessel owned by another person.

During the summer months the municipalities provide essential

services - from the laying or relaying of water and gas lines to
the laying of telephone and television cable - that require deep
excavation. In developed areas it is almost impossible to complete

this excavation without discovering contamination caused by
petroleum products. When the municipality or utility discovers the
contamination in the right-of-way or easement, the municipality is
required to halt further construction or repair, which breaches
contractual obligations the munis owe to third parties; remove
the contaminated soil only within the right-of-way; again begin
construction or repair; and finally seek damages against the
responsible party who caused the contamination in the first place.
In the meanwhile the newly replaced soil is only subject to further
recontamination by the surrounding soil. e *

The proposed legislation would do three things. It would remove
strict liability for municipalities and utilities for: *



a. the costs or damages that result from the release of
the hazardous substance into a right of way or easement,
when that release is discovered as a result of-excavation
by the municipality or utility;

b. the storage of the excavated material in the easement
or right of way; and

C. the reuse or replacement of the excavated material
in the easement or right of way in or near the point of
excavation.

None of these provisions would apply if the municipality or
utility <caused the release or threatened vrelease by their
negligence, recklessness, or intentional misconduct.

IT this bill were to be adopted, the municipality or utility would
still be responsible for reporting all suspected discoveries of
hazardous substance spills to DEC. DEC would then be able to
find the responsible parties who would embark on a complete cleanup
of the hazardous substance instead of only a partial cleanup within
a municipal, utility, or state right-of-way.

Thank you for your attention to this matter.
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DEPT. OF ENVIRONMENTAL CONSERVATION

April 30, 1991

BILL NUMBER: CSHB 299 (0&G)

TITLE: Relating to municipal and utility liability for releases or threatened releases of
hazardous substances.

DEPARTMENT POSITION: DEC does not oppose this hill.

ANALYSIS:

This legislation would exempt from the strict liability statutes municipalities and utilities
which discover a release or possible release of hazardous substance in a state,
municipal, or utility right-of-way during excavation, providing the release or threatened
release was caused by the municipality's or utility’s negligence, recklessness or
intentional misconduct, and providing the municipality or utility reports the release or
threatened release to DEC 89 required under current law.

t/ohn A. Sandof, Commissioner
Alaska Department of Environmental Conservation
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April 19/ 1991

To: House Members of the Oil and Gas Committee

/!

From: Representative Dave Choquette

Re: Municipal Liability for Release of Hazardous Substances
by Another Person

The Municipality of Anchorage has brought to my attention a crucial
issue that will affect summer construction projects throughout the
state unless promptly resolved. As AS 46.03.822(a)(1l) 1is now
written, municipalities and utilities may be held liable by the
mere act of discovery of hazardous substances for the cleanup of
these substances generated by or from a facility or vessel owned
by another person.

During the summer months the municipalities provide essential

services - from the laying or relaying of water and gas lines to
the laying of telephone and television cable - that require deep
excavation. In developed areas it is almost impossible to complete

this excavation without discovering contamination caused by
petroleum products. When the municipality or utility discovers the
contamination in the right-of-way or easement, the municipality is
required to halt further construction or repair, which breaches
contractual obligations the munis owe to third parties; remove
the contaminated soil only within the right-of-way; again begin
construction or repair; and Tfinally seek damages against the
responsible party who caused the contamination in the first place.
In the meanwhile the newly replaced soil is only subject to further
recontamination by the surrounding soil. N

The proposed legislation would do three things. It would remove*
municipal or utility liability for:



a. the costs or damages that result from the release of
the hazardous substance into a right of way or easement,
when that release is discovered or occurs as a result
of excavation by the municipality or utility;

b. the storage of the excavated material in the easement
or right of way; and

C. the reuse or replacement of the excavated material
in the easement or right of way in or near the point of
excavation.

None of these provisions would apply if the municipality or
utility caused the vrelease or threatened release by their
negligence, recklessness, or intentional misconduct.

If this bill were to be adopted, the municipality or utility would
still be responsible for testing excavated soil. if it is
contaminated, they will contact DEC to make them aware of the
problem and go on to complete their project or needed repairs.
DEC would then be able to find the responsible parties who would
embark on a complete cleanup of the hazardous substance instead of
only a partial cleanup within a municipal, utility, or state right-
of-way.

I welcome your suggestions on this bill, and hope we can come to

agreement on it so that it may be introduced by the House Special
Committee on Oil and Gas.

Thank you.
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ENTERPRISE ACTIVITIII

April 16, 1991

Representative Dave Choquetta
House of Representatives

P.0. Box X

Juneau, Alaska 998)

Dear Representative (choquettei
We have reviewed yovr draft House Bill, attached, ~nd find it acceptable
Sec. 2. AS 46.03.8fj2 satisfies the concerns of the Municipality of Anchorage,

its utilities and }he expectations of private utilities. We would expect sup-
port from all other municipalities and utilities throughout the state.

Thank you for your assistance.

Sincerely, -

Will Gay /
Executive Ifenager /

Attachment
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Municipality Liability for Release of Hazardous Substances by
Another Person

It is essential that Municipalities receive a waiver of liability for the
cleanup of hazardous substances generated by or from a facility or vessel owned
by another person. Construction projects, throughout the state and In
Anchorage, will grind to a halt if the current statute is not amended.

Contamination by petroleum products iIs common in developed areas because of
leaking underground fuel storage tanks (i.e., gasoline, furnace oil) and surface
spills from vehicles, fudl stations, homeowners, etc. It is almost impossible
to do extended deep excavation iIn Anchorage for laying or relaying a water or
sewer main, telephone cable, electric cable or gas lines without encountering
some evidence of petroleum products.

Unless the contamination was the direct result of negligence or misconduct by
the utility, the utility should not be liable for cleanup of contamination,
within Municipal rights-of-ways, discovered while either designing or
constructing a utility project. The Municipality should report the discovery of
any contamination to the Alaska Department of Environmental Conservation and

then proceed on with the project.

It Is Imperative that construction contracts not be halted or delayed. The
short Alaskan construction season does not allow time for project delays. The
Municipality or utilities will also be liable for substantial damage claims from
contractors for delay caused by halting work. In a large project these delay
claims could cost more than cleaning ip the contamination caused by others
solely because Municipalities or utilities auae Received to be a deep pocket.

The provision of essential services such as roads, storm drains, water and sewer
mains, gas lines, cable television, telephone cable, and electric cable will be
severely delayed and the cost substantially increased if this issue iIs not
promptly resolved. A number of projects in Anchorage and the surrounding area
are on hold now because of this issue.
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Fairbanks Municipal Utilities System

April 23, 1990
VIA FAX -

The Honorable Bte/e Frank
Alaska state Legislature
P.0. BOX V (MS 3100)
Juoaau, AX 99111

oaar Ssnator Frank:

This letter 1Is co request that you support Houss Bill StT~AT”~Save
atailar language added to anothsr hill which is likely to pass.
This bill providss an exeaptlon fros Jliability osaatsd by

AS 44.03.822 to auniolpalltiee to clean up oil or othsr haxardous
vasts discovered by thss in rights-of-way ovnsd by auniclpalities,
unlsst ths rslsass of ths hasardous vasts was caustd by actions of
ths municipality.

xnolossd 1is a nsso from Ron ssith, ths Fairbanke Deputy City
Attorney, which shows that thsrs 1is currently a real risk to ths
City to excavate in city righte-of-way for underground utilities.
Ms just learned that Anchorage currently has a suit pending to
require the* to pay for clean up of an oil spill. This oil spill
was caused by a leaking tank from a gas station. Anchorage
discovered and repotted the oil while excavating to install a
water line in a right-of-way owned by the aunielpallty. The
landowner dovnstreae fros the gas station and the utility
right-of-way 1is suing the city wusing the strict liability
provisions of this state statute to require Anchorage to dean Up
the oil froa the leaking gas station®s underground tanks.

While 1 an “ure that At 44.03.122 vas never 1intended to be this
broadly interpreted, this lawsuit shows that it can be. Even if
the courts ultlaately resolve this in favor of Municipalities the
City can expend a tteaendous aaount of aoney defending such a lav
suit. IT a legal theory* is arguable, then with their deep pockets
Municipalities aaks attractive targets to lawyers.

As yoa are aware the city of Fairbanks, as well as other Alaskan
cities, is having serloue financial trouble. Granting
Municipalities this exception 1is soaething the Legislature can do
to assist Municipalities without costing the state any aoney.

845 Fifth Avenue « P 0. Box 2215 « Fairbenki, Aletka 99707 « 907-45M000



Municipal Utilities System

The Honorable Steve Prank
April 23, 1990
Page Two

Again, | urge you to support this bill, if I or Ron saith can
acsist 1in any vay or answer any qusctlons, plaass call at at
459-6211 or Ron Saith at 459-6340.

Sincscsly,

VOl. Gillespie
Deputy city Manager
Utilities

Inoloaure: Heso of Ron saith, April 20, 1990

xc: city Counoll
Public Utilities Board
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CityOfFOirbank* City Attorney W f p a *
MEMORANDUM m %ﬁJQQO
TO1 VirgiLGillespie. Deputy City Manager -UtiUtiaa w"™
FROM: Ron sVrthT Daputy City Attorney
SUBJECT: Houee Bill No. 547 - Liability ofMU8 forclean-up of
Spill Diaoovered by MU8 While Inetalling Underground
Utilitiea
DATE: April 20. 1990
Yesterday | received a call from Mr. Bill Huffman, the Aaelatant

Enterprise Manager for Anchorage, 343-4906. He asked that the
City support House Bill No. 547and 1in particular request the

support of Senator Steve Prank.

This Bill provides an exemption from Jliability created by A3
46.02.822 to municipalities to clean up oil or other hazardous
waste discovered by- them in right-of-ways owned by muniolpalltlas
unlese the release of the hazardous waste was caused by actions of

the municipality.

He related that Anchorage currently has a suit pending to require
them to pay for clean up of an oil spill. This oil spill was
caused by a leaking tank from a gas station. Anchorage discovered
and reported the oil while excavating to install a water line in a
right-of-way owned by the municipality. Ths landowner downstream
from the gae station and the Anchorage right-of-way 1is suing
Anchorage using the strict Uliability provisions of this state
statute to require Anchorage to clean up the oil from ths leaking
gas stationb5s underground tanks.

I could not believe that the statute could be 1interpreted this
broadly. However, it imposes strict liability on owners of "a
facility, from which there is a release...of a hazardous
substance.¥* "Facility” 1is defined to include "a site or area at
which a hazardous substance has been deposited, stored, disposed
of. placed, or pthatvlso located (emphasis added).™

It im not absolutely clear that Anchorage 1is going to be liable.
However. | called Can Leonard, the Assistant Attorneyaeneral who
advisee DEC here in Fairbanks. He told me that there have not yet
been any court decisions interpreting this statute. He also
agreed with me that imposition of Iliability to clean up would not
be fair to a utility that has done nothing wrong. However, it was
hie opinion that the statute was written very broadly and that it
could be argued that a municipal utility could be held liable for
the cost of clean up of oil discovered when excavating to InstsLI

an underground utility line.
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Houaa Bill No. 547
April 20. 1990
Pago Two

TharaCora, 1 raquaat that MU3 taka a atrong poaitioa that thaca ba
a atatutory aisaraption Cor raunicipalitia* in thia caaa. Houaa Bill
547 doat thia and it ahould ba adoptad or tha languaga 1in it
attaohad to a bill that 1ia going to ba adoptad thia yoar. Bill
HuCCraan aantionad that Houaa Bill 220 on LUST (Laaking Undarground
storaga Tanka) 1ia Ilikaly to ba adoptad and ooncarna tha aaroa

aubjaat aattar.

cc: Briau Phillipa
Kaya Barthalnaaa
John Miko
Marty Lanua
Jon Paul stanbarg
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S b BETHEL UTILITIES CORPORATION

3380 C Street, Suite 210

Anchorage, Alaska 99S03

May 4, 1990 Phone: (907) 562-2500
FAX: (907) 562-2502

The Honorable John# Binkley
Alasku State Legislature
P.O.Box V VIA FAX - 4115 P.M.

Juneau, AK 99B11

Dear Senator Binkley*

Today, ve reoelved a call from Hr. B ill Huffman, the
Assistant Enterprise Manager for the Municipality of
Anohorage* He asked that ve oontaot you regarding a
development that places clean-up liability on a U tility or
Municipality that discovers petroleum product, or other
hazardous vasts, even though suah waste was not oaused by
then.

From time to time ve are required to dig up the ground in
Bethel, Alaska. According to AS 46.03.822, if in the course
of performing our vork ve discover a petroleum waste product,
ve have the responsibility and liability to clean up that

vaste. If ve oaused the vaate situation, such as dig up a
fuel line or our equipment leaks, then it is our
responsibility to clean it up. But, If ve simply discover a

vaste situation, ve should not be burdened with anything more
than reporting it to the proper authorities.

It is our understanding that HB 220 on LUST (Leaking
Underground Storage Tanka) and HB 587 are bills that can
provide an exemption from liability created by AS 46.03.822
to utilities or municipalities to clean up hazardous vaste
discovered by them, unless the release of hazardous vaste was
oaused by the aotlons of them.

We strongly urge you support any legislation that will lim it
our liability to clean up a hazardous vaste discovery if ve

did not oause it. Thank you.

Very truly yours,
/

-7 5 V 6

Thomas S. Sterrett, Jr.
Controller

XO0i Hr. Harold Borrego, Pres, of Bethel U tilities Corp.
Hr. Edvard Tilbury, V.P. of Bethel U tilities Corp.
Hr. B ill Huffman, Asst. Enterprise Hanager, HOA



HAZARDOUS MATERIALS IMPACT
ON H * :

DOT/PF CENTRAL REGION PROJECTS

The following art typical projects which have encountered

hazardous materials during design development.
1. Boniface Parkway - Tudor to Debarr

2. Starling Highway MP79-94

3. Eagle River Highland Drive
4. Raspberry Road
5. Minnesota/lnternational Airport Road Interchange
6. Old Seward Highway Dowling to Huffman
7. Anchor River Intersection
8. AlA Ramp Reconstruction
9. DeArmoun/Rabbit Creek Interchange
Hazardous m aterials can be expected on almost all major projects

which are located within established developed areas.
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The consequence of encountering hazardous materials during
project development is dependant upon when the identification
occurs. If the material 1i1a identified during design development,
the associated costs and delays can be managed and to some extent
controlled. If, however, the material is identified during
construction when you have contract obligations, the cost and
schedule impacts are more difficult to manage. It is, therefore,
essential to adopt a process which assures early identification
of potential hazardous materials sites and audits those sites in

a systematic manner.

The range of impacts we have experienced include delays of up to
several years in project delivery, added costa for material
disposal and complicated right-of-way procurement requiring

litigation to accomplish resolution.

Attached are outlines and checklists developed by AASHTO for use

as a guide for dealing with hazardous waste during project

development.

Attachments



X-2.2S
HGUSBI

PROJECT DFVELOPMENT/HAZAfiDOUS WASTE STEPS

HWscrMning

PraamteySfotnmtigaflon

TSiaifid Sfta Investigation

Hazardous Waists Manageimm Ran

Ciaan-<Jp

Contingency Ran tor Untaiown W astw



i'lhi 03 '50 ioUS Otiur.nu v .

< ow' H-2.21

STEP9 IN HAZARDOUS WASTE PROCESS

FROUCT
r— [IWiptitrnticl'T'-- > no
T ym
IflIH 1 Slit AfMtIXttat
B a > N
T - ym
NoHW
FrdJdmfoaxy SU« IsrmtlgaHaa potvuU/InvoivK nint
HV7i(nrulycrirdit'” m ; > m
Procw&w&namal
v oyaa prejoctaovarepmint
ittp i
Draft Haffeoanaatal Docamgnt
> no
ProJactDtdaioa
Final Eartonanenfrl Docsmattt
> no
v
On* (Sunup? 1> Y

LpaBBBMaBVBMMBBaaaaKIMMu/

SUoCcUZTtp

.
Profod: Construction






