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K E N A I  P E N I N S U L A  C A U C U S

R E S O L U T I O N  NO. 91 - 5

A  R E S O L U T I O N  O F  T H E  K E N A I  P E N I N S U L A  C A U C U S  C O N C E R N I N G  " O I L  S P I L L  
R E S P O N D E R ' S  L I M I T E D  I M M U N I T Y . "

W H E R E A S ,  it is in t h e  i n t e r e s t  of t h e  c i t i z e n s  of  t h e  S t a t e  of 
A l a s k a  a n d  t h e  K e n a i  Perj.nsula B o r o u g h  t o  e n s u r e  t h a t  q u a l i f i e d ,  
h i g h l y  t r a i n e d  o i l  s p i l l  r e s p o n s e  o r g a n i z a t i o n s  a r e  in p l a c e  a n d  
r e a d y  t o  r e s p o n d  t o  a l l  spills; and,

W H E R E A S ,  t h e  s u c c e s s  of a s p i l l  r e s p o n s e  o r g a n i z a t i o n  d e p e n d s  
u p o n  s p i l l  r e s p o n s e  c o n t r a c t o r s  as w e l l  as c o u n t l e s s  f i s h e r m e n ,  
s u b c o n t r a c t o r s ,  a n d  o t h e r  p a r t - t i m e  p r o f e s s i o n a l s  a n d  s p e c i a l i s t s  
w h o  m u s t  b e  p r e p a r e d  o n  a n  e m e r g e n c y  b a s i s  t o  a c t  s w i f t l y  a n d  
u n h e s i t a n t l y  in  t h e  f a c e  of a d v e r s e  c i r c u m s t a n c e s  a n d  o f t e n  w i t h  
far le s s  t h a n  c o m p l e t e  i n f o r m a t i o n ;  and,

W H E R E A S ,  t h e s e  r e s p o n d e r s  w i l l  b e  d e t e r r e d  f r o m  p e r f o r m i n g  c l e a n­
up a c t i v i t i e s  o n  b e h a l f  of t h e  p e r s o n  o r  p e r s o n s  a c t u a l l y  
r e s p o n s i b l e  f o r  t h e  s p i l l  if t h e y  a r e  u n d u l y  e x p o s e d  t o  u n l i m i t e d  
l i a b i l i t y  in t h e  c o u r s e  of t h e i r  r e s p o n s e  a c t i v i t i e s .

NOW, T H E R E F O R E  B E  IT R E S O L V E D  b y  t h e  K e n a i  P e n i n s u l a  C a u c u s  t h a t  
t h e  s p i l l  r e s p o n s e  c o n t r a c t o r s ,  i n c l u d i n g  f i s h e r m e n ,  
s u b c o n t r a c t o r s  a n d  p a r t - t i m e  p r o f e s s i o n a l s  a n d  s p e c i a l i s t s ,  w h o  
p e r f o r m  in r e s p o n s e  t o  a n  oil s p i l l  t o  b e  b e s t  of t h e i r  a b i l i t i e s  
a n d  f o l l o w i n g  t h e  d i r e c t i o n s  of r e c o g n i z e d  s t a t e  a n d  f e d e r a l  
a u t h o r i t i e s ,  s h o u l d  b e  a f f o r d e d  l i m i t e d  i m m u n i t y  f r o m  l a w s u i t s  
a r i s i n g  as a c o n s e q u e n c e  of t h e i r  r e s p o n s e  a c t i v i t i e s ;  and,

BE I T  F U R T H E R  R E S O L V E D ,  t h a t  t h e  K e n a i  P e n i n s u l a  C a u c u s  s u p p o r t s  
a n d  e n c o u r a g e s  A l a s k a  S t a t e  l e g i s l a t i o n  w h i c h  g r a n t s  a n y  p e r s o n  
w h o  r e s p o n d s  t o  a n  o i l  spill, c a u s e d  b y  a n o t h e r ,  i m m u n i t y  f r o m  
l i a b i l i t y  f r o m  a l l  c o s t s  a n d  d a m a g e s  e x c e p t  in c a s e s  w h e r e  t h e  
r e s p o n d e r  a c t s  w i t h  g r o s s  n e g l i g e n c e  or w i l l f u l  m i s c o n d u c t ,  or 
c a u s e s  p e r s o n a l  i n j u r y  or w r o n g f u l  d e a t h ;  and,

F U R T H E R  BE  I T  R E S O L V E D ,  w h e r e  l i m i t a t i o n s  o n  i m m u n i t y  a r e  g r a n t e d  
to r e s p o n d e r s ,  it is i m p o r t a n t  t h a t  v i c t i m s  be  f u l l y  p r o t e c t e d  
a n d  c o m p e n s a t e d  for d a m a g e s ,  and the p a r t y  r e s p o n s i b l e  for t h e  
s p i l l  in t h e  f i r s t  i n s t a n c e  s h a l l  be l i a b l e  f o r  a n y  d a m a g e s  
c a u s e d  by r e s p o n d e r ' s  s i m p l e  n e g l i g e n c e .
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C O P I E S  o f  t h i s  R e s o l u t i o n  s h a l l  be  t r a n s m i t t e d  to t h e  H o n o r a b l e  
W a l t e r  H i c k e l ,  G o v e r n o r  of  t h e  S t a t e  of A l a s k a ;  a n d  m e m b e r s  of 
t h e  A l a s k a  H o u s e  a n d  S e n a t e  R e s o u r c e  C o m m i t t e e s  a n d  S p e c i a l  
C o m m i t t e e s  o n  O i l  a n d  Gas.

P A S S E D  B Y  T H E  K E N A I  P E N I N S U L A  C A  t h i s  2 2 n d  d a y  of March,
1991.

Ja rown, P r e s i d e n t

(3/8/91)
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U C I9 A
U N IT E D  C O O K  IN L E T  D R IF T  A S S O C IA T IO N

P.O Box 4649 KENAI. ALASKA 99611

t (907) 283-3600 FAX (907) 283-3306
April 10, 1991

Representative C lif t  Davidson 
Chairman, House Resource Committee

Dear Representative Davidson,

DC IDA OPPOSES C3 fo r  H8 196 & ITS OBJECTIVE OF FURTHER 
LOWERING LIABILITY STANDARDS FOR RAC’S.

In Doth 1989 w 1990, the Alaska le g i i ia to re  lowered me standard of 
’ la b i l i ty  fo r  RAC’:, from the normal standard or' " s t r ic t  l ia b i l i ty " ,  i.e. liable 
to r whatever in ju r ies  the person caused, whether he was negligent or not.

Presently

1 RAC's are ONLY liab le  i f  they are negligent or engaged in 
in tentional rn i s conduct.

j .  RAC’s are ONLY It able when his or her own acts or omissions cause 
in ju r ies .

3. In 1989, leg is la ture stated that:
"To show negligence by a response action contractor, a claimant 

must show that the acts or crnrnissicns of the contractor under the 
response action contract were not in accordance w ith  generally accepted 
professional standarGs anc practives at the time th e ir  response action 
services were performed.

4. Negligence is found ONLY when i t  would be unreasonable to act as 
the liable party did in the circumstances surrounding the response action.

Current standards are s u f f ic ie n t  to cover me l ia b i l i t y  exposure of 
a ll RAC's - induc ing  fishermen and local communities. Ucida feels that no 
change is needed

Page 1
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UCIDA would, however, like  to comment on the actual Issue that 
appears to us to be driving th is  leg is la tion. Alyeska has imposed on Tesoro 
financial requirements in a fo rm at that is d ire c t ly  actionalble. To the best 
of our knowledge such coverage tha t exceeds the $20 m il l ion  Dali park is 
impossible to get. Alyeska then requires $i b i l l io n  of such coverage of 
Tesoro. Tesoro then feels obliged out of se lf preservation to promote 
leg is la tion  tha t w i l l  reduce Alyeska's l ia b i l i t y  exposure to incidents of 
gross negligence in the hope that, i f  successful, Alyeska w i l l  impose 
requirements tha t Tesoro can meet.

UCIDA reoards the abovp scenario as l i t t l e  less than blackmail on 
the part of Alyeska. What w i l l  prevent them from  requiring $5 b i l l io n  in 
d irec t ly  actionable insurance next year? UCIDA does recognize no w p w r 
m at T^snro has a leg itim ate problem w ith  th is  bone• no requirement - 
l i te ra l ly  has been placed by Alueska between the proverbial rock and a 
hara spot. UCIDA has expressed both of these sentiments to our local 
Sorough Assembly arid to Tesnro representatives.

UCIDA respec tfu lly  requests tha t the leg is la tu re  consider replacing 
th is  leg is la t ion  -  which is not needed- w ith  language that addresses the 
real issue -  ponding requirements that are reasonable but that can oe 
capped in some manner to prevent industry from using them as a lever to 
undermine good public policy.

'W e w o u 1 d 1 i k  e t o suggest t  w o possible op t ie  ri s:

1) Legis la tion that would l im i t  a RAC's a b i l i ty  to require proof of 
financia l respons ib il i ty  to a level no greater than that required by the 
state in AS 46.04 040 UCIDA understands that the level set in AS 
46.04.040 should not be s ta t ic  - i t  c learly  w i l l  be adjusted from  t im e to 
time by the leg is la tu re  to conform to good public policy.

2) i f  an PAC requires bonding requirements above those set in AS 
46.04.040, then the RAC should be required to accept oil po llu tion 
insurance syndicate coverage.

Page 2
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in conclusion, UCIDA does not support changing current state 
M ab li l ity  statues. Even the concept of a sunset provision and a 30 day 
window is poor public policy. Alyeska anG o ther s im i la n l ly  situated RAC's 
w i l l  turn over sp il l  re sense to any spi Her w e ll  w i th  in the 30 day window. 
Legislation is needed to address Tesoro's immediate dilemma and the 
genera! issue of ponding requirements in the fu ture .

Sincerely,

Theo Matthews, A dm in is tra tive  Assistant 
UCIDA

cc: Senator Lloyd Jones, Chairman, Senate Resource Commutes
Senator Paul Fischer 
Rep. Gail Ph il l ips  
Rep. Mike Navarre 
Rep. J im  Zawacki 
kenai Borough Assembly 
Mayor Don Gillrnan 
Gene Burden, Tesoro 
Oil Reform Alliance 
UFA



ORA/UFA JOINT POSITION PAPER 

ON HB196

by Riki Ott

The Oil Reform Alliance and United Fishermen of Alaska 
are strongly opposed to the intent of HB196. We think a 
bill that reduces the state's liability standards for 
response action contractors (RACs) is both unnecessary and 
undesirable.

Our biggest concern with HB196 is that it weakens laws 
passed only last year, laws designed to strengthen oil spill 
prevention and response incentives. Alaska's current 
liability standard offers more protection to the public than 
the federal government's standard of gross negligence. The 
right of states to set higher standards than the federal 
government is a key provision of the Oil Pollution Act of 
1990 (0PA90) and this right should not be dismissed lightly.

If HB196 is viewed from the perspective of fishermen 
and communities as victims, the inadequacies of this bill 
become apparent. HB196 effectively places another hurdle 
across the path of victims trying to get compensation for 
damages caused by a catastrophic oil spill. Further, it 
shifts the liability of spill response from RACs to 
taxpayers.

It is questionable whether someone can assume another's 
liability. The spiller retains the right to argue that they 
are not liable. The burden of proof, under HB196, lies with 
the "person bringing a claim against the RAC" (CS HB196 pg.
6, lines 19-20). Until the case is settled in a court of 
law, the victim remains uncompensated.

Arguments in favor of this bill state that Alaska's 
legal atmosphere and liability exposures that discourage new 
cleanup contractors from entering the state. But factually, 
the number of RACs has increased significantly since Exxon 
Valdez spill. In Alaska. RACs could also get the same cover 
of protection that they seek in HB196 by indemnification 
through contingency plans.

700 II S l r r r l ,  1 1 Anrlwrncp ,  AlmUn 00501 • (007) 274-nnil
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Tesoro1s plea for Immunity from Alaska's liability 
standards does not stem from a problem with existing law; 
rather, it stems from Alyeska's requirement of a one billion 
dollar direct action bond from all parties regardless of 
size. Last session countless hours were spent tailoring 
HB567 for both large and small operators. If Alyeska 
restructured its bonding requirement, Tesoro's problems 
evaporate.

Conoco's testimony of their recent response to a spill 
with an unknown responsible party is misleading. Conoco 
implied that "volunteer" response, in cases where the 
spiller is either unknown or insolvent, would be limited in 
the future unless RACs were immunized.

However under existing law, if the spiller is unknown 
or insolvent, the state assumes control of the cleanup - and 
reimburses RACs for reasonable expenses. It is important to 
realize that Conoco did respond to a spill with an unknown 
responsible party under existing law with existing liability 

standards.

Liability protection for small RACs, such as fishermen 
or communities, can be achieved through contractual 
indemnification. The problem with strict liability as 
perceived by Tesoro, Conoco, and even the community RACs 

simply does not exist.

Alaska's strict liability standard was watered down in 

1989 by the legislature so RACs would be liable for injuries 
caused by their own response actions only if they were 
negligent or engaged in intentional misconduct. Under 
existing law, to show negligence by a RAC, a claimant must 
show that the acts or omissions of the contractor under the 
response action contract was ndt in accordance with 
generally accepted professional standard and practices at 
the time their response action services were performed (AS 

46.09.823(a)).

Existing law provides ample protection for RACs and 
marginal protection for the public. To further weaken the 
state's liability standard would be a grave and regrettable 
step away from the lessons learned from the Exxon Valdez 

spill.

UNITED FISHERMEN OF ALASKA
# 7 r / M i ___________________

G reg  Selder
Executive D irector

2 1 1 4 th Street. Suite 1 12 
Juneau. AK 9 9 8 0 1

(9 0 7 ) 5 8 6 - 2 8 2 0  
Within Alaska I-8 0 0 -4 7 8 -FISH 

Fax* (9 0 7 ) 4 6 3  2 5 4 5
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WILLIAM C K I170  
Vice President 

CfUdo Oil Supply

18 March 1991

Representative Cliff Davidson 
P.O. Box V
Juneau, Alaska 99811

Dear Representative Davidson:

U.S. Oil & Refining Co. and its wholly owned subsidiary, U.S.

Oil Supply Co., have been involved in the business of 
transporting ANS crude oil from Valdez to the State of 
Washington and to other Alaskan ports by tankers for several 

years. This activity was necessary to supply U.S. Oil &
Refining Co.'s refinery in Tacoma, Washington with crude oil as 
well as to supply other refineries such as Tesoro, Texaco, and 

Shell.

Alyeska had agreed to provide clean-up services to shippers of 
crude oil from Valdez in case such shippers spilled crude in 
Prince William Sound. When Alyeska decided, however, that its 

legal liability resulting from these services was unlimited even 
though it had not caused the spill, Alyeska demanded indemnity 
from such shippers in the amount of $1 billion. Such a 
requirement could not be satisfied through insurance by the 
shippers or tanker owners and thus prevented U.S. Oil & Refining 
Co. and others from continuing to transport ANS crude. Of 
course, for the owners of Alyeska and other very large oil 
companies, the requirement was not impossible to meet. They 
just indemnify Alyeska by contract. This is not an option open 
to smaller companies such as ourselves.

We believe in taking responsibility for our own actions and

insuring these activities to the extent possible. Ships which 
we used were members of TOVALOP and always provided $700 million 
of P&I insurance; and we as shippers always met the financial 
responsibility requirements of the State of Alaska and are 
members of CRISTAL. However, to be required to indemnify others 
such as Alyeska for their negligence and in such a substantial 

sum as $1 billion not only seems unreasonable but is in fact 
impossible. The result was our being prevented from continuing 
to transport ANS to our refinery in Tacoma. The economic impact 
of not buying barrels delivered on U.S. Oil vessels is estimated

to be over $5 million per year.

A subsidiary o! trie Time CI Grouo
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The proposed House Bill No. 196 would limit the liability of the 
spill responders such as Alyeska. Since it would apparently 
satisfy Alyeska that its potential liability would be covered by 

insurance availabl; to shippers, we are hopeful that companies 
such as ours would be able to transport ANS as they have done in 
the past. It does not avoid or limit the liability of anyone 
who spills oil nor do we believe it should. However, the oil 
spill responder who did not create the spill is then permitted 
to quickly respond to the clean-up need without taking on 
unreasonable responsibility for the spill created by others.

Your help in advancing the proposed legislation will be greatly 

appreciated.

Very truly yours,

U.S. OIL 8c REFINING CO.

D .i/t— -  \U~\a ~x d

W.C. Kitto 
Vice President
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N o r t h  P e n i n s u l a  C h a m b e r  o f  C o m m e r c e

P.O. Box 8053 N l k l s k l .  Alaska 9 M 3 S  
k o r t x  r x n v s v u .  c h a h b e i  o r  c o m k w c k

(807) 778-4349

R J U O L m O M

A  R E S O L U T IO N  S U P P O & T X H O  O I L  S T I L L  R E S P O T O n ' l  L U C T U )  I K H U H I T T

V H A R E A 3 ,  I t  l a  I n  c h «  l n c t r s s t  o f  t h a  c i t i z e n s  o f  t h a  S t a t e  o f  

A l a s k a  « a d  t h a  X a n a l  T o n l n a u l *  B o r o u g h  t o  a n a u r a  t h a t  q u a l i f i e d ,  

h i g h l y  t r a i n e d  o i l  a p l l l  r e s p o n s e  o r g a n i z a t l o n a  a t a  I n  p l a c e  t a d  

r o a d y  t o  r e s p o n d  t o  a l l  a p l l l a ;  a n d

W H E R E A S , t h a  a u e e a a a  o f  a  a p i l l  r a a p o n a a  o r g a n i s a t i o n  d c p a n d a  

u p o n  a p l l l  r a n p o n a a  c o n c r a c t o r a  a a  w a l l  a s  c o u n t l e s s  f l s h a r a e n ,  

s u b c o n t r a c t o r s ,  a n d  o t h a r  p a r t - c l s e  p r o f c a a i o n a l a  a n d  a p a c l a l l a C t  

w h o  o u s t  b «  p r a p a r a d  o n  a n  e m e r g e n c y  b a i l s  t o  a c t  a v l f c l y  a n d  

U Q h t a i C a n t l y  I n  t h a  f a c a  o f  a d v t r s a  c l c c u c a t a n c o a  a n d  o f t a n  w i t h  

f a r  l a s o  t h a n  c o n p l a c *  I n f o r m a t i o n ;  a n d

W U Z n Z A S ,  c h a a a  r o s p u o d a r a  w i l l  1 *  d a c a u o d  C t o a  p e r f o r m i n g  

c l e a n - u p  a c c l v l c l a *  o n  b a h a l f  o f  t h a  p a r n o n  o r  p a r a o n a  a c t u a l l y  

r e s p o n s i b l e  f o r  t h a  o p l l l  I f  c h a y  a r a  u n d u l y  s x p o s i d  t o  u n l i o l t a d  

l i a b i l i t y  i n  t h e  c o u r s a  o f  c h a i r  r a a p o n a a  a c t i v i t i e s ;

ROW T H E R E F O R E , B E  I T  R E S O L V E D  B T  T H X  B O A R D  0 T  T H E  N O R T H  

P E N IN S U L A  C H A M B E R  O F  C O M M E R C I:

a o c c l o n  n  T h a t  t h a  a p l l l  r a a p o n a a  c o n t r a c t o r s ,  i n c l u d i n g  

t l a h a r n a n ,  s u b c o n t r a c t o r s  a n d  p a r t - t l a a  p r o f o a a l o n a l s  a n d  

s p e c i a l i s t s ,  w h o  p o r f o m  i n  r a a p o n a a  t o  a n  o i l  s p A l l  t o  t h a  b a s t  o f  

c h a i r  a b i l i t i e s  a n d  f o l l o w i n g  t h a  d i r e c t i o n *  o f  r a c o g n l a s d  a t n t o  

a n d  f o d a r o l  t u c h o r l t l a a ,  a h o u l d  b a  a f f o r d s d  l l n l e a d  I n e u n l c y  f r o a  

l a v s u l t a  a r i s i n g  a s  a  c o n a a q u a n c a  o f  c h a i r  r a a p o n u o  a c t i v l c l a a ;  a n d

S o c t l o n  2 :  T h a t  t h a  R o r t b  P e n i n s u l a  C h a s b a r  o f  C o o u x a r e a

• u p p o r t a  a n d  a n c o u r a g a a  A l a s k a  S t a t o  l e g i s l a t i o n  w h i c h  g r a n t a  a n y  

p a r s o n  w h o  r e s p o n d s  t o  a n  o i l  a p l l l ,  c a u s e d  b y  m o t h e r ,  I m m u n i t y  

f r o s  l i a b i l i t y  I r o n  a l l  c o i c a  a n d  d o a s g r s -  a x c a p c  i n  c a s a t  w h t r o  

t h a  r e s p o n d e r  a c t s  v l t h  g r o i a  n a g l l g c n c a  o r  w i l l f u l  s d a c o n d u e c ,  o r  ■ 

c t d s a a  p e r s o n a l  i n j u r y  o r  w r o n g f u l  d e a t h * ,  a n d
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P.O. Box 8050 Nlklskl, AUftka 99*35 (907) 77*i

Sactloo 3t That vbara llaltaclona oo laaeunlcy t o  grantad to 
raapoodara, le i» iapottant chat victima bo fully procaecad and 
eoapaoaatad for datutai, aad tha party raapondlbla for tha aplll la 
tha firat inatanca aball ba liabla for any damagaa eauaad by 
raapondar'a aiapla nagltjanca.

ADOPTED BY THE HOKTH PZHIhSUU CHAMBER OF COMMERCE- ON THIS 
_ 7 r i  DAY or  . 1991 .

L
Harfa Bacfcar, Praaldaae of TUT 
NORTH PENINSULA CHAMBER OF COMMERCE
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B I C E N T E N N I A L  
Vittyt ux£td 'ffs'fc C ity  wit/Ca jSfrte/

CITY OF KENAI
O i l  C (2 tyU lzl &jj> O I& aJboJ

210 Fidalgo Avenue
K enai, A lask a  99611
TEL E P H O N E  2S3-7535 

FAX 907-283-3014

A p r i l  10, 1 9 9 1

R e p r e s e n t a t i v e  B i l l  H u d s o n ,  C h a i r m a n
H o u s e  O i l  a n d  G a s  C o m m i t t e e
S t a t e  o f  A l a s k a
P . O .  B O X  V
J u n e a u ,  A K  9 9 8 1 1

RE: B O U S E  B I L L  1 9 6  -  L I A B I L I T Y  L I M I T S  F O R  O I L  C L E A N - U P
C O N T R A C T O R S

T h e  C i t y  C o u n c i l  of t h e  C i t y  of Kenai, a t  t h e i r  m e e t i n g  of 
A p r i l  3, 1 9 9 1  u n a n i m o u s l y  s t a t e d  t h e i r  s u p p o r t  of H o u s e  B i l l  196. 
T h e  bill, a s  y o u  a r e  aware, is d e s i g n e d  t o  a f f o r d  l i m i t e d  
i m m u n i t y  f r o m  l a w s u i t s  t o  c i t i z e n r y  g r o u p s  r e s p o n d i n g  t o  o i l  
s p i l l s  c a u s e d  b y  a n o t h e r ,  u n l e s s  t h e  r e s p o n d e r  a c t s  w i t h  g r o s s  
n e g l i g e n c e  o r  w i l l f u l  m i s c o n d u c t ,  or  c a u s e s  p e r s o n a l  i n j u r y  or 

w r o n g f u l  d e a t h .

T h e s e  g r o u p s  c o n s i s t  of  s p i l l  r e s p o n s e  c o n t r a c t o r s ,  c o u n t l e s s  
f i s h e r m e n ,  s u b c o n t r a c t o r s ,  a n d  o t h e r  p a r t - t i m e  p r o f e s s i o n a l s  a n d  
s p e c i a l i s t s  w h o  m u s t  b e  p r e p a r e d ,  o n  a n  e m e r g e n c y  basis, t o  a c t  
s w i f t l y  a n d  u n h e s i t a n t l y  in t h e  fa c e  of  a d v e r s e  c i r c u m s t a n c e s  a n d  
o f t e n  w i t h  f a r  l e s s  t h a n  c o m p l e t e  i n f o r m a t i o n .

E x p o s u r e  t o  u n l i m i t e d  l i a b i l i t y  in t h e  c o u r s e  o f  r e s p o n s e  
a c t i v i t i e s  m a y  d e t e r  r e s p o n d e r s  f r o m  p e r f o r m i n g  c l e a n - u p  
a c t i v i t i e s  o n  b e h a l f  o f  t h e  p e r s o n  o r  p e r s o n s  a c t u a l l y  
r e s p o n s i b l e  f o r  t h e  spill.

T h e  C i t y  C o u n c i l  o f  t h e  C i t y  of K e n a i  s u p p o r t s  H o u s e  B i l l  196 a n d  
e n c o u r a g e s  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  t o  p a s s  t h i s  l e g i s l a t i o n .  
W h e r e  l i m i t a t i o n s  o n  i m m u n i t y  are g r a n t e d  to r e s p o n d e r s ,  i t  is
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R e p r e s e n t a t i v e  B i l l  H u d s o n  
A p r i l  10, 1 9 9 1  
P a g e  2

i m p o r t a n t  t h a t  v i c t i m s  b e  f u l l y  p r o t e c t e d  a n d  c o m p e n s a t e d  f o r  
d a m a g e s .  T h e  p a r t y  r e s p o n s i b l e  f o r  t h e  s p i l l  i n  t h e  f i r s t  
i n s t a n c e  s h o u l d  be  l i a b l e  f o r  a n y  d a m a g e s  c a u s e d  b y  t h e  

r e s p o n d e r s '  s i m p l e  n e g l i g e n c e .

A g a i n ,  t h e  c i t y  C o u n c i l  of t h e  C i t y  of  K e n a i  s u p p o r t s  t h i s  

l e g i s l a t i o n .

S i n c e r e l y ,

J J W / c l f
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PO B o x  2397 
Ho m e r ,  A l a s k a  99603

L e g i s l a t o r s
A l a s k a  S t a t e  L e g i s l a t u r e  
PO B o x  V
J u n e a u ,  A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  D a v i d s o n :

I s t r o n g l y  o p p o s e  HB 196 a n d  its CS. L i a b i l i t y  s t a n d a r d s  do 

n o t  n e e d  to he l o w e r e d  in this way.

I s h o u l d  l i k e  to r e s p e c t f u l l y  s u b m i t  t h a t  y o u  c o n s i d e r  U C I D A ' s  

s u g g e s t e d  o p t i o n s  w h i c h  a d d r e s s  t h e  b o n d i n g  issue a n d  a p p e a r  

o n  p a g e  2 o f  Mr. T h e o  M a t t h e w s  l e t t e r  to y o u  d a t e d  .10 April.

B e f o r e  you m o v e  o n  the a b o v e  t h o u g h  p l e a s e  c a r e f u l l y  e x a m i n e  

t h e  e x i s t i n g  l a w  w h i c h  p r o v i d e s  a m p l e  p r o t e c t i o n  for RACS.

T h e  i n c r e a s e d  n u m b e r  of R A C S  s i n c e  the E x x o n  V a l d e z  s p i l l  s h o u l d  

b e  a m p l e  p r o o f  of that.

HB 29 is a n o t h e r  p r i o r i t y  b i l l  i n  m y  o p i n i o n .  We c e r t a i n l y  

c a n n o t  e x p e c t  D E C  to be e v e r y w h e r e .  C i t i z e n s  suits p r o v i d e  

s o m e  b a d l y  n e e d e d  p r o t e c t i o n  in a s t a t e  as vast as ours. T h e  

b i l l  is w e l l  w r i t t e n ,  g i v e s  a s i x t y ^ c o m p l i a n c e  p e r i o d  a n d  w o u l d  

be an  e f f e c t i v e  w a y  to p r o t e c t  o u r  air, land, water, w i l d l i f e  

a n d  h e a l t h  f r o m  the d a n g e r s  o f  p o l l u t i o n .

T h a n k  y o u  for y o u r  h a r d  work.

Sincerely,

Gail Parsons cc: S e n a t o r  Paul F i s c h e r  
Rep. M i k e  N a v a r r e  
Rep. Ga i l  P h i l l i p s



RAC Liability: Summary of Recent 
Legislation

State No Liability 
for Negli­
gence

Time Umlt for 
Limited Liab­
ility

Liability for 
Gross Neg­
ligence

Liability for 
Intentional 
Misconduct

Uabllltty for 
Personal 
Injury or Wrong­
ful Death

Liability for Not 
Folllowlna Nat. 
Contingency 
Plan or Lawful 
Authority

Responsible 
Party Liable for 
RAC Negligence

HB 196 X X X X X X

Federal X x§ X X X X

California XI* X X X X X X

Delaware X X X X X

Florida X X X X# X X

Georgia X X X X X X

Hawalll X X X X# X

Miss. X X X X X X

Texas X X X X# X

Virginia X X§ X X X X

Wash. XI X X X#

H Good faith requirement * Must be certified by State.
§ Act of God, act of war, and act of third party are defenses. * Personal Injury and wrongful death not specifically

mentioned.



HOUSE AMENDMENT TO SENATE BILL NO. 2907__
i

To the Secretary of the Senate:

This Is to notify you that the nounc of n e p r e s e n t a t 1ves adopted the following a m e n d m e n t (3):

A M E N D M E N T  NO.

Amend by striking all after the enacting clause and 

inserting in lieu thereof the following:

8 * SECTION 1. This act may be cited as the Mississippi

9. Liability of Persons Responding to Oil Spills Act.

10. SECTION 2. For the purposes of this act the term:

11* (a) "Damages" means damages of any kind for which

1 2 . liability may exist under the laws of this state resulting from,

13. arising out of, or related to the discharge or threatened

14. discharge of oil;

15. (b) "Discharge" means any emission (other than natural

16. seepage), intentional or unintentional, and includes, but ‘ not

17. limited to, spilling, leaking, pumping, pouring, emitting,

18. emptying or dumping;

19* (c) "Federal on-scene coordinator" means the federal

20. official predesignated by the U.S. Environmental Protection Agency

21. or the U.S. Coast Guard to coordinate and direct federal responses

22. under subpart D, or the official designated by the lead agency to

23. coordinate and direct removal under subpart E, of the National

24. Contingency Plan;

25. (d) "National Contingency Plan" means the National

26. Contingency Plan prepared and published under Section 311(d) of

27. the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as

H u J A m : S B 2 9 8 7 . t e
PAGE 1



20. a m e n d e d  by the O i l  P o l l u t i o n  A c t  of 1990, Pub. L. No. 10L-380, 104

29. Stat. 484 (1990);

30. (e) "Oil" m e a n s  oil of a n y  ki n d  or in any form,

31. including, but not l i m i t e d  to, p e t r o l e u m ,  fuel oil, sludge, oil

32. refuse and oil m i x e d  w i t h  w a s t e s  o t h e r  than d r e d g e d  spoil; but

33. do e s  not i n c l u d e  p e t r o l e u m ,  i n c l u d i n g  c r u d e  oil or any f r a c t i o n

34. thereof, w h i c h  is s p e c i f i c a l l y  l i s t e d  or d e s i g n a t e d  as a h a z a r d o u s

35. s u b s t a n c e  u n d e r  s u b p a r a g r a p h s  (A) t h r o u g h  (F) of S e c t i o n  101(14)

36. of the C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  and

37. L i a b i l i t y  A c t  (42 U.S . C .  9601) and w h i c h  is s u b j e c t  to the

38. p r o v i s i o n s  of that act;

39. (f) " P e r s o n "  m e a n s  an i n d i v i d u a l ,  c o r p o r a t i o n ,

40. p a r t n e r s h i p ,  a s s o c i a t i o n ,  state, m u n i c i p a l i t y ,  c o m m i s s i o n ,  or

41. p o l i t i c a l  s u b d i v i s i o n  of a sta t e ,  or a n y  i n t e r s t a t e  body;

42. (g) " R e m o v a l  c o s t s "  m e a n s  the c o sts of removal that are

43. i n c u r r e d  a f t e r  a d i s c h a r g e  of o i l  has o c c u r r e d  or, in a n y  c a s e  in

44. w h i c h  t h e r e  is a s u b s t a n t i a l  t h r e a t  of a d i s c h a r g e  of oil, the

45. c o s t s  to p r e v e n t ,  m i n i m i z e  or m i t i g a t e  oil p o l l u t i o n  from s u c h  an

46. i n c i d e n t ;

47. (h) " R e s p o n s i b l e  p a r t y "  m e a n s  a r e s p o n s i b l e  p a r t y  as

48. d e f i n e d  u n d e r  S e c t i o n  1001 of the O i l  P o l l u t i o n  A c t  of 1990, Pub.

49. L. No. 1 0 1 - 3 8 0 ,  104 Stat. 484 (1990).

50. S E C T I O N  3. (1) N o t w i t h s t a n d i n g  a n y  o ther p r o v i s i o n  of law,

51. a p e r s o n  is not l i a b l e  for r e m o v a l  c o s t s  or d a m a g e s  w h i c h  re s u l t

52. f r o m  a c t i o n s  t a k e n  or o m i t t e d  to be t a k e n  in the c o u r s e  of

53. r e n d e r i n g  care, a s s i s t a n c e  or a d v i c e  c o n s i s t e n t  w i t h  the N a t i o n a l

54. C o n t i n g e n c y  P l a n  or as  o t h e r w i s e  d i r e c t e d  by the f e d eral o n - s c e n e

55. c o o r d i n a t o r  or by the s t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  for oil

56. s p i l l  r e s p o n s e .

57. (2) S u b s e c t i o n  (1) d o e s  not a p p l y ;

58. (a) T o  a r e s p o n s i b l e  party;

59. (b) T o  p e r s o n a l  i n j u r y  or w r o n g f u l  death; or

H 0 3 .K 9 1 .S H 2 9 8 7 . A P H .J  
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60. (c) I f the p e r s o n  is g r o s s l y  n e g l i g e n t  or e n g a g e s  in

61. w i l l f u l  m i s c o n d u c t .

62. (3) A  r e s p o n s i b l e  p a r t y  is l i a b l e  for any r e m o v a l  c o s t s  a n d

63. d a m a g e s  that a n o t h e r  p e r s o n  is r e l i e v e d  of under s u b s e c t i o n  (1).

64. (4) N o t h i n g  in this s e c t i o n  a f f e c t s  the l i a b i l i t y  of a

65. r e s p o n s i b l e  p a r t y  for oil s p i l l  r e s p o n s e  under s t a t e  law.

66. S E C T I O N  4. T h e  C o m m i s s i o n  on E n v i r o n m e n t a l  Q u a l i t y  s h a l l

67. p r o m u l g a t e  a n y  n e c e s s a r y  r u l e s  a n d  r e g u l a t i o n s  in o rder to c a r r y

68. o u t  the p r o v i s i o n s  of this act.

69. S E C T I O N  5. T h i s  act s h a l l  take e f f e c t  and be in f orce fr o m

70. a n d  a f t e r  its p a s s a g e .

F u r t h e r ,  a m e n d  b y  s t r i k i n g  the t i t l e  in its e n t i r e t y  a n d

i n s e r t i n g  in l i e u  t h e r e o f  the f o l l o w i n g :

1. A N  A C T  T O  L I M I T  T H E  L I A B I L I T Y  O F  P E R S O N S  R E S P O N D I N G  T O  AN O I L
2. S P I L L  O R  T H R E A T  O F  A N  O I L  S P I L L  IN A M A N N E R  C O N S I S T E N T  W I T H  T H E
3. N A T I O N A L  C O N T I N G E N C Y  P L A N  A N D  T H E  O I L  P O L L U T I O N  A C T  O F  1990; TO
4. R E Q U I R E  T H E  C O M M I S S I O N  O N  E N V I R O N M E N T A L  Q U A L I T Y  T O  P R O M U L G A T E
5. R U L E S  A N D  R E G U L A T I O N S  T O  C A R R Y  O U T  T H E  P R O V I S I O N S  OF T H I S  ACT; A N D
6. F O R  R E L A T E D  P U R P O S E S .

PA G E  3 
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M I S S I S S I P P I  L E G I S L A T U R E  R E G U L A R  S E S S I O N  19 9 1

By: S e n a t o r s  Bilbo, Ha l l  To: E n v i r o n m e n t  P r o t ,  C o n s
a n d  W a t e r  Res

S E N A T E  B I L L  NO. 2987 
(As P a s s e d  the S e n a t e )

1. A N  A C T  T O  L I M I T  T H E  L I A B I L I T Y  O F  P E R S O N S  R E S P O N D I N G  T O  A N  O I L
2. S P I L L  O R  T H R E A T  O F  A N  O I L  S P I L L  IN A  M A N N E R  C O N S I S T E N T  W I T H  T H E
3. N A T I O N A L  C O N T I N G E N C Y  P L A N  A N D  T H E  O I L  P O L L U T I O N  A C T  O F  1990; A N D
4. F O R  R E L A T E D  P U R P O S E S .

5. BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  M I S S I S S I P P I :

6. S E C T I O N  1. T h i s  act m a y  b e  c i t e d  as the M i s s i s s i p p i

7. L i a b i l i t y  of P e r s o n s  R e s p o n d i n g  to O i l  S p i l l s  Act.

8. S E C T I O N  2. For the p u r p o s e s  o f  t h i s  a c t  the term:

9. (a) " D a m a g e s "  m e a n s  d a m a g e s  o f  a n y  k i n d  for w h i c h

10. l i a b i l i t y  m a y  e x i s t  u n d e r  the l a w s  of this s t a t e  r e s u l t i n g  from,

11. a r i s i n g  o u t  of, or r e l a t e d  to the d i s c h a r g e  of t h r e a t e n e d

12. d i s c h a r g e  o f  oil;

13. (b) " D i s c h a r g e "  m e a n s  a n y  e m i s s i o n  (other than n a t u r a l

14. s e e p a g e ) ,  i n t e n t i o n a l  or u n i n t e n t i o n a l ,  a n d  i n c l u d e s ,  but is n o t

15. l i m i t e d  to, s p i l l i n g ,  leaking, p u m p i n g ,  p o u r i n g ,  e m i t t i n g ,

15. e m p t y i n g  or d u mping;

17. (c) " F e d e r a l  o n - s c e n e  c o o r d i n a t o r "  m e a n s  the f e d e r a l

18. o f f i c i a l  p r e d e s i g n a t e d  by the U.S. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y

19. or the U.S. C o a s t  G u a r d  to c o o r d i n a t e  a n d  d i r e c t  f e d e r a l  r e s p o n s e s

20. u n d e r  s u b p a r t  D, or the o f f i c i a l  d e s i g n a t e d  by the le a d  a g e n c y  to

21. c o o r d i n a t e  a n d  d i r e c t  removal u n d e r  s u b p a r t  E, o f  the N a t i o n a l

22. C o n t i n g e n c y  Plan;

23. (d) " N a t i o n a l  C o n t i n g e n c y  P l a n "  m e a n s  the N a t i o n a l

24. C o n t i n g e n c y  Pl a n  p r e p a r e d  and p u b l i s h e d  u n d e r  S e c t i o n  311(d) of

25. the F e d e r a l  W a t e r  P o l l u t i o n  C o n t r o l  Act (33 U . S . C .  1 3 2 1 ( d ) ) ,  as

26. a m e n d e d  oy the O i l  P o l l u t i o n  A c t  of 1990, Pub. L. No. 101 - 3 8 0 ,  104

27. Stat. 484 (1990);

i.'TBR, *3. 2 9 a7  * 
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28*. (e) "Oil" m e a n s  o i l  of a n y  k i n d  or in a n y  form/

29. i n c luding/ but not l i m i t e d  to, p e t r o l e u m ,  fuel oil, sludge, o i l

30. r e f u s e  and oil m i x e d  w i t h  w a s t e s  o t h e r  th a n  d r e d g e d  spoil; but

31. d o e s  not i n c l u d e  p e t r o l e u m ,  i n c l u d i n g  c r u d e  oil or a n y  f r a c t i o n

32. thereof, w h i c h  is s p e c i f i c a l l y  l i s t e d  or d e s i g n a t e d  as a h a z a r d o u s

33. s u b s t a n c e  u n d e r  s u b p a r a g r a p h s  (A) t h r o u g h  (F) of S e c t i o n  .101(14)

34. of the_ C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  a n d

35. L i a b i l i t y  A c t  J 4 2  U . S . C .  9601) a n d  w h i c h  is s u b j e c t  to the

36. p r o v i s i o n s  o f  t h i s  act;

37. (f) " P e r s o n "  m e a n s  a n  i n d i v i d u a l ,  c o r p o r a t i o n ,

38. p a r t n e r s h i p ,  a s s o c i a t i o n ,  s t a t e ,  m u n i c i p a l i t y ,  c o m m i s s i o n ,  or

39. p o l i t i c a l  s u b d i v i s i o n  of a s t a t e ,  or a n y  i n t e r s t a t e  body;

40. ' (g) " R e m o v a l  c o s t s "  m e a n s  the c o s t s  of r e m o v a l  that a r e

41. i n c u r r e d  a f t e r  a d i s c h a r g e  of  o i l  has o c c u r r e d  or, in a n y  c a s e  in

42. w h i c h  t h ere is a s u b s t a n t i a l  t h r e a t  o f  a d i s c h a r g e  of oil, the

43. c o s t s  to p r e v e n t ,  m i n i m i z e  or m i t i g a t e  o i l  p o l l u t i o n  f r o m  s u c h  an

44. i n c i d e n t ;

45. (h) " R e s p o n s i b l e  p a r t y "  m e a n s  a r e s p o n s i b l e  p a r t y  as

46. d e f i n e d  u n d e r  S e c t i o n  1001 of the O i l  P o l l u t i o n  Act of 1990, Pub.

47. L. No. 1 0 1 - 3 8 0 ,  104 Stat. 484 (1990).

48. S E C T I O N  3. (1) N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  of law,

49. a p e r s o n  is not l i a b l e  for r e m o v a l  c o s t s  or d a m a g e s  w h i c h  r e s u l t

50. f r o m  a c t i o n s  t a k e n  or o m i t t e d  to be t a k e n  in the c o u r s e  of

51. r e n d e r i n g  c a re, a s s i s t a n c e  or a d v i c e  c o n s i s t e n t  w i t h  the N a t i o n a l

52. C o n t i n g e n c y  P l a n  or as o t h e r w i s e  d i r e c t e d  oy the f e d e r a l  o n - s c e n e

53. c o o r d i n a t o r  or by the s t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  for o i l

54. s p i l l  r e s p o n s e .

55. (2) S u b s e c t i o n  (1) does not a p p l y ;

56. (a) T o  a r e s p o n s i b l e  p a r t y ;

57. (b) * T o  p e r s o n a l  i n j u r y  or w r o n g f u l  d e a t h ;  or

f

%
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58. (c) If the p e r s o n  is g r o s s l y  n e g l i g e n t  or e n g a g e s  in

59. w i l l f u l  m i s c o n d u c t .

60. (3) A r e s p o n s i b l e  p a r t y  is l i a b l e  for any r e m oval c o s t s  a n d

61. d a m a g e s  that a n o t h e r  p e r s o n  is r e l i e v e d  of u n d e r  s u b s e c t i o n  (1).

62. (4) N o t h i n g  in this s e c t i o n  a f f e c t s  t h e  l i a b i l i t y  of a

63. r e s p o n s i b l e  p a r t y  for o i l  s p i l l  r e s p o n s e  u n d e r  s t a t e  law.

64. S E C T I O N  4. T h i s  act s h all t a k e  e f f e c t  and be in f orce f r o m

65. a n d  a f t e r  its p a s s a g e .

S. B. No. 2987 
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C i t a t i o n  ' f isnk(R)
QE LESIS 5 ( 1 2 5 1 )  R 1 OF 1
1991 Delaware Laws Ch. 5 <5 .9 .  5)

Ost.ioasi Mode 
DE-LE5I5 P

DELAWARE 1951 SESSION LrVCJ SERVICE 
FIRST SESSION OF THE 13STH GENERAL ASSEMBLY 

CORP.. ( C j WEST 1991 No Claim to O n a .  Govt. Works
Additions and d e le t i on s  are net i d e n t i f i e d  in th i s  document.

Ch. 5
S . 3. No. E

HAZARDOUS WASTE CLEANUP— LIABILITY OF THIRD PARTIES

AN ACT TO AMEND TITLE 13. DELAWARE CODE, RELATING TO LIMITATION OF LIABILITY
FOR OIL ANO HAZARDOUS MATERIAL QI5CHARGE CLEANUP.

S£ IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF QELAUARE:
Sec t ion  1. Amend Chapter S i ,  T i t l e  10 o f  tha Delaware Cede bv sddino the rs to  

a new Sect ion to read as f o l l ow s :
<<: DE ST TI 10 s S i 35 »

“ a 3135,  L im i t a t i o n  on L i a b i l i t y  o f  Third P a r t i e s  Renrierina Ass istance m  O i l
o r  Hararacua Ma te r ia l  Discharge Cleanup.
( a )  The p ro v i s io n s  o f  anv lau ,  r u l e  o r  r e g u l a t i o n  to the con t ra ry  

notw iths tand ing ,  tne l i a b i l i t y  o f  anv oe r3on  renda rma  care , ass is tance ,  or 
adv ice to p reven t ,  minimize o r  m it iaa te  o i l  o r  hazardous mate r ia l  discharoe f o r  
anv removal cos ts  and damacie caused by o r  r e l a t e d  to such care ,  ass is tance or 
aov ice s h a l l  be l im i ted  to a c t 3 or  omissions o f  such person which can be sncun
to have been the r e s u l t  o f  c ross nenl i r .enca . r e c k i e s s ,  w i l f u l ,  wanton and/or
in ten t  iar ,ai acts c f  msec "duct on the. c a r t  o f  such pe rson .

( o )  The i ; m :  o f  l i a b i l i t y  as set f o r t h  in Subsection ( a ;  c f  i n i s  Sect ion 
s h a l l  not aooiv to the ac t ions  o f  anv person r e spon s ib le  f o r  the i n i t i a l  
d iscna rce .

( c )  Any person r e spon s ib le  f o r  the i n i t i a l  d ischa ras  is l i a b l e  f o r  anv 
removal cos ts  and damages that another oerecn is  r e l i e v e d  c f  under Subsection
( o )  o f  t h i s  Sec t ion .  •

(d) This Sect ion s h a l l  not be const rued to l im i t  anv l i a b i l i t y  o f  any parson 
f o r  pe rsona l  in . iu r ies  c r  u rong fu l  death as a r e s u l t  o f  the acts or omissions o f  
such p e r s o n . " , *

«  DE ST TI 10 s 6134 >>
Sect ion  2.  Amend Chapter 31 ,  T i t l e  10 c f  the Delaware Cede bv s t r ik inq .  a 8134 

in i t s  e n t i r e t y .
SYNOPSIS



« «

This b i l l  1 3  proposed by the ua lauara f l i v a r  and Bay Oversight Conn.ii tee. Tha 
b i l l  would i iM i i  l i a b i l i t y  f o r  removal coats  ana damaqes ( o th e r  than persona l 
i n j u r y  o r  wrongful death,' of' a th i rd  pa r ty  who renders ass is tance in a cleanup 
ope ra t ion  to trioec acta which amount to g ross  negl igence or rock l o s s ,  w i l f u l ,  
wanton, o r  i n t e n t i o n a l  Misconduct.

Aoproveo January 31, 1291 .
Gt LEGIS 5 i 139 i > 

END Or DOCUMENT
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d-flevfcruLdloWe^f.'thi* flection' d(>£s riot liar Vcause of 
; 5 action tltat a responsible party ha*'or would have, ?iy 

c rcajon of subrogation or otherwise,; against any person. 
(I) ’this flection docs not apply to claims for damages 

for (icrsbntd injury or wrongful death, and docs not limit 
the right of any person bo bring an notion for personal 
injury or wrongful death andcr iny provision qr principle 
or law. ' • •

(j) >Any payments made byja responsible party to 
13' cover liabilities arising from a discharge of oil, whether 
14 under this dlvlrian or any other provision of federal, stale, 

or local law, shall hot be charged against any royalties, 
tent.*, or net profitr owed to the United Slates, the state, 
or any oilier public entity. ■

(k) Any action wliich a private or public individual err , 
entity may ha Vo against a responsible party under this 
section may be brought directly by the individual or 
entity or by the state on behalf of the individual or entity.
1 However, tlic state shaM not pursue any action oh behalf 
of a private individual or entity which requests tho state 
not to punue that action.

(1) For the purposes of this lection, “vessels’* means 
Vessels as defined in Section 21 of the Harbors and 
Navigation Code
f  . 8OT0.5&ti 1 (a) (1) Except1 as provided in subdivisions
(b) and^d). and subject to sulxlJvxnon (c), no person, 
including, lmt not Hraited to, an oil spill cooperative, its 
agents, subcontractors, or employees, shall be liable 
under this chapter or the Jaws of the state to any perron 
for costs, damages, or otheT claims or expenses as a result 
or actions taken or omitted in good faith in the course of 
rendering core, assistance, or advice in accordance with 
tlje National Contingency Plan, the state oil • spill 
contingency plan, or at the direction of the admmiitrator, 
onsite coordinator, or the Coast Guard in response to a 
spill or threatened spill of oiL1

(2) The qualified immunity under tliis section shall

0
7
8 
9

10
11
12

15
10
17
18
19
20 
21 
22
23
24
25 
20
27
28
29
30
31
32
33
34 
35'
36
37
38
39
40

* * * «
, l/,not apply to nny oil spill response action wliich is
9 2^ mtwilJhll>e directions of the Couxl Guard, t|w?
v,3t!t director, or, in tho absence of overriding dJroctioni of tho ‘

|  , 4.‘.Coast. Guar J or tbe idircctxjr, is Inconsistent with
f * 5; applicable conthigeapy-plans hnpkmicntcd: nndcr this

6. division. ( -» ••
7 (3) Nothing in this section aliaH, in nny manner or •'
8 respect, nlfoct or impair any cause of action against or any
9 liability oJ any person or pemon* responsible for the spill,

10 for the discharged oil, or for ti»o tanker, Ixirge, terminal,
11 pipeline, or facility from winch the oil was discharged.
12 ’Iho respauible person or persons dwll remain liable for
13 any and al damages arising from the discharge, Including
14 damages arising from improperly carried out response «•
15 efforts, as otherwise provided by law. *
16 {4} Th* qualified immunity under tins section shaft •
17 only apply to reopens© activity during the first 60 days v
18 after tho spill for persons whoso primary purpose is the *•
19 business df responding ts  eil spfih end who are regularly -
20 engaged bn the business of responding to nil spiHs: NO
21 inummtty shaft oltneh to response activity after .
22  eapfratiot: o f  the f in *  6 0  days for tiro parties described
23 herein*
24 -(6)- Tho qualified rmmmaity under this oeetion shall *!
25 attae^vrithout the finntationdeoeribed m paragraph
26 to those responding parties that do net ^Vegulariy ;
27 engage2 in the oil response burinem and to persons
28 and entities who are primarily dedicated to the ,?.
29 preset va ion and rehohiBtotion of wiidltfer There shrift be U 
*ift no limitation on the dumtion of the iwimrmty: ’ r-

(b) Ncthing in this section shall, in any manner or 
respect, iffeel or impair any cause of action against or R ay 
liability of any party or parties responsible for the spill, or 
the roepemibte perty^s ogonta; employee* and 
subcontractors? for the discharged oB, or for the bmker, ‘ 
terminal, pipeline, or marine facility from which tho oil ' 
was dirclarged. f I

(c) The responsible party or parties shall:
(1) Notwithstanding subdivision (b) or (h) of Section

40 867056.51 or any other provision of law, be ifrictiy and
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.jd ihdyr .im dj flcvto^tj?lijibk'> fa r , ; <dK-d/imogto' Mlsm*. 
d| kim ant to Of
•Terponi^ 6flortt bf Hi a^entji, i^p fcy c^b d x ^ tn ic to r^  
or on oil ipill cooperative of which It la * niounbor or with 
which it has a contract or other arrangement for cleanup 
of its oil splla, unless it wwid have a dcfciire to tiw 
original spill. ‘

(2) Remain fltrielly liobfe for any and nil damages 
arising from the response efforts of ■ person other than 
a person specified In pamgmph (1).

(d) Nothing in this section shall immunize a 
cooperative or any oilier person from liability For acts oT 
gross negligence or willful misconduct in connection wiIh 
the cleanup of a spill.

(c) This flection shall not apply to any action For 
personal injury or wrongful deaLh.

• (f) As used in this section, a “cooperative” means an
organization of private persons which is established for 
the primary purpose find activity of preventing or 
rendering cure, assistance, or advice In response to a spiH 
or threalcijed spills of oil.

(g) Except for tho retponsiblo party, rocmberslup in a 
cooperative shall not, in and of Itself, be grounds For; 
liability resulting from ' cleanup activities of the 
cooperative: *

(h) For purposes of tiiil section, there shall be a 
rebuttable presumption tiial an act or omission described 
in subdivision (a) was taken In good faith.

(i) Ih any situation In which immunity is granted 
pursuant to subdivision (a) and a responsible party is not 
liable, Is not liable fot noneconomic damages caused by 
another* or is partially or totally insolvent, the fund 
provided for in Article 7 (commencing with Section 
8670.46) shad, in accordance with its terms, reimburse 
claims of any Injured party for which d person who is 
granted immunity pursuant to this section would 
otherwise be liable.

■(f)- The tommmity granted pwmwnt to subdivision 
shftll apply to e cooperative etdy if that cooperative has 
contracted with the administrator to respond to oil spills

•Vj.v-Vi

• • \«
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4 offers to' contract; an mutually aocuptnWo tormi; fn *if
5 aeeardanee with tho rtatonil spill contingency plan and
6 lids dinplcri • j
7 (j) (1) The immunity granted by tins section shall . . .  •
8 only apply to response efforts that arc undertaken after "J
9 the administrator cmtiRo* that contracts with quab’ffod . /  /  j

10 and responsible perrons are in place to (insane an
11 adequate and expeditious response to any foreseeable oil V • j
12 spill that mny occur in marine waters for which lire
13 responsible party (A) cannot bo identified or (11) is j
14 unable or unwilling to respond contain, and cleanup the ; V
15 oil spill in an adequate and timely manner. In negotiating' I y
16 llicso contractu, tho administrator shall, to the maximum ; -:
17 extent practicable, procure the services o f persons who *,*
18 arc willing io resjtoixl to oil spills with no, or /escser, *
19 Immunity than that conferred by this Section, but, in no '
20 event, a greater immunity. Tho administrator shall make ::0

the certification required by this Subdivision on an annual 
baris. Ifyxm certification, the immunity conferred by this •' V . 
section shall apply tv all response efforts undertaken ■*>[• 
during the calendar year to which the certification r

i*j applies. In tho absence o f the certification rwjuircd by "b V,
26 this subdivision, the immunity conferred by ibis section ' • \  V
27 shall not attach to any response efforts undertaken by Any
28 person in marine waters. , . *\
29 (2) In addition to the authority to negotiate contracts ,
30 described in (1) above, the administrator shah also be \
31 eulltorizcd to negotiate and enter Into mdcmniftcatioq
32 agreements willi qualified and financially resi>onsible 'p.’;
33 persons to respond to od spills that may occur io nuriae );
34 water? far which the responsible party (A) cannot be -'
35 identified or (B) is unable or unwilling to respond, *
36 contain, and cleanup tho ofl spill in an adequate and :.
37 timely manner. •
38 (3) Ihc administrator may indemnify response
39 contractors for (A) all damages payable by means or
40 settlement or judgment that arise from response efforts

. * I
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1 to which tho immunity conferred lor this sectipp wouW
2 otherwise apply, and IB) inasonably related legal costs
3 and expert** incurred by the responder, provided that
4 Indemnification shall only a ^d y  to response efforts
5 undertaken after tho expiration o f any immunity that 
G may exist os the result o f tins contract negotiations
7 authorized in this suMMsJon. In negotiating these
8 contracts, the administrator shall, to tho maximum extent
9 practicable, procure tho services o f persons who are

10 willing to respond to oil sjdlh with no, or as little, right to
11 indemnification as possible. AS indemnification shall bo
12 paid by the administrator frtxn the Oi1 Spill Response
13 7hrst Fund
14 (A) (1) With regard to a person who is regulady
15 engaged in tho business c f responding to oil spills, the
16 immunity conferred by this section shaft not apply tv any
17 response efforts by that person that occur later than 60
18 days after the first day the persons response efforts
19 commence.
20 (2) Not\viIhstanding ■ the limitation contained in
21 itacagraph (1), the administrator may, upon making all
22 the following findings, extend tho period of time, not to
23 exceed 30 days, during which the immunity conferred by.
24 this section applies to response efforts:
23 (A) Dae to inadequate or incomplete containment
20 and stabilization, there exists a substantial probability
27 that tho size o f the apdl will significantly expend and ( i)
28 threaten previously nncontnmlnatcd marine or land
29 resource^ (ii) threaten already contaminated marine or 
30. land resources with substantial additional contamination, ■
31 car (iii) xdlusnvisc endanger the public safety or welfare.
32 (B) The retraining work is o f such a difficult or
33 perilous nature that extension o f the inanunity is dearly
34 in the public interest
35 (C) No other qualified and financially responsible
36 contractor is prepared and willing to complete tho
37 response effort in the Absence o f tho immunity, or a lesser
38 immunity, as negotiated by coot met.
39 (3) Tlte administrator shnhpkxjvido five days’notice o f
40 his or her proposed decision to either extend, or not

S B  2040 —  73 — — T9—  ’ SB 2043 ;•'/
• *

extend, tltc hnmunity conferred by this section. 
Intonated parties shall bo given an opjxrrlimily to-fj''^  
present oraland written evidence at an informal bin ring. .V>,'7 
fn making bis ar Iter profsosod decision, the administrator 
shall specifically seek and consider the advice o f the;\ 
relevant Coast Guard representative. The administrator's VK 
decision to not extend the immunity shall bo amtounced " i 
at least 10 working days before the cxpiialion o f the 
immunity to pmviik: [ttxsor* on Ojjportunfty to tennlnatn ‘ ■, 
their response efforts as contemplated by paragraph

(4) No person or their agents, subcontractors, or, l- 
employees shall htcur any liability under this chapter or, { ' 
any other provision o f law solely as a result o f that 
person’s decision to toh^lnato their tosporise efforts*/ 
because o f the expiration o f the immunity conferred by /  ;
tbb section. A person’s decision to terminate response] * 'is 
efforts because o f the expiration o f the immunity ' • ;  < 
conferred by this section shall not in any manner impair,. 
curtail limit, or other wise aflbcl the immunity conferred, y ’i; . 
on thepcnon with regard to the person’srcsjxmsc efforts "• 
undertaken during tho period o f time the immunity .. - 
applied to such response efforts. • •. ;v.:

(5) The immunity granted under this section shall 
attach, without the limitation contained in tlus'.V  ̂
subdivision, to the response efforts o f persons wlmam not 
regularly engaged in the business o f responding to
spills. Persons who are not regularly engaged in thy .., i; ?j 
business o f responding to oil ipiRs includes, hut is not. 
limited to, (A) persons who arc primarily dedicated io 
the preservation and rehabilitation o f wildlife and (B) ■’ ;• 
persons who derive their livelihood primarily from v 
fishing. . ’ . •/.

(I) As used in this section, 'response efforts*' means * 
rendering care. Assistance, or advice in accordance with.' ’• ’ 
tho Nation*! Contingency Phn, tha gtato oil spill ’ 
contingency plan, or at the direction o f the administrator, ' •'*:
onsite coordinator, or the Coast Guard in response to a 
spill or threatened spill o f oil.
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19 HEX SECTION. Sec. 26. A new section is added to chapter 88.16
20 RCX to read as follows:
21 An oil tanker under escort of a tug or tugs pursuant to the
22 provisions of RCX 88.16.190 shall not exceed the service speed of the
23 tug or tugs that are escorting the oil tanker.

24 Sec. 27. Section 8 . chapter 18, Laws of 1933 as last amended by
23 section 2, chapter 264, Laws of 1987 and RCX 88.16.090 are each
26 aaeii ltd to read as follows:
27 (1) A person may pilot any vessel subject to the provisions of
28 this chapter on waters covered by this chapter only if appointed and
29 licensed to pilot such vessels on said waters under and pursuant to
30 the provisions of this chapter.
31 (2) A person is eligible to be appointed a pilot If the person la
32 a citizen of the United States, over the age of twenty-five years and
33 under the age of seventy years, a resident of the state of Washington
34 at the time of appointment and only if the pilot applicant holds as a
33 minima, a United States government license as a master of freight

■21* E2SHB 2494

Sec. 27

1 ((department-at*its-efflee-in-01ympia«-•r-a-regienal-effice-.thereoft
2 ef•.such--discharge--er--entry)) coast guard and the division of
3 emergency management. The notice to the division of emergency
4 management within the department of community development shall be _ 
3 made to the division's twenty-four hour state-wide toll-free number
6 established for reporting emergencies.

7 HEX SECTION. Sec. 23. (1) The following persons shall not be
8 liable for necessary expenses or property damage caused by an act or
9 omission of that person during the cleanup of oil spilled into the

10 navigable waters of the state, unless the ac* or omission was
11 performed in bad ralth or with gross negligence:

(a) The state or any unit of local government:
(b) A  person who volunteers to assist in the cleanup of the

14 spilled oil; and
15 (c) A  person meeting the standards or section 4 of this act.
16 (2) This section shall not affect the liability of any person
17 responsible for the spilled oil or responsible for the facility or
18 covered vessel from which the oil was spilled.
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T H E  S E N A T E  ACT 2 9 8 S . B . N O . S . D .  1
F I F T E E N T H  L E G I S L A T U R E ,  1 9 9 0  H . D .  1
STATE OF HAWAII

A  BILL FOR AN ACT
R E L A T I N G  T O  E N V I R O N M E N T A L  S T A T U T E S .

BE IT  ENACTED BY T H E  L E G ISL A TU R E O F  TH E  STATE OF HAWAII:

1 S E C T I O N  1. S e c t i o n  3 4 2 B - 7 ,  H a w a i i  R e v i s e d  S t a t u t e s ,  is

2 a m e n d e d  b y  a m e n d i n g  s u b s e c t i o n  (c) t o  r e a d  as f o l l o w s :

3 " (c) I f  t h e  d i r e c t o r  d e t e r m i n e s  t h a t  [the] anv p e r s o n  h a s

4 v i o l a t e d  a n  a c c e p t e d  s c h e d u l e [,] o r  an  o r d e r  i s s u e d  u n d e r  t h i s

5 s e c t i o n ,  [any r u l e  a d o p t e d  p u r s u a n t  t o  t h i s  c h a p t e r ,  a n y  c o n d i t i o n

6 o f  a p e r m i t  o r  v a r i a n c e  i s s u e d  p u r s u a n t  to  t h i s  ch a p t e r ,  o r  h a s

7 c o n t i n u e d  t o  v i o l a t e  t h i s  c h a p t e r , ] t h e  d i r e c t o r  s h a l l  i m p o s e

8 p e n a l t i e s  b y  s e n d i n g  a n o t i c e  in w r i t i n g ,  e i t h e r  b y  c e r t i f i e d  m a i l
*

9 o r  b y  p e r s o n a l  s e r v i c e ,  t o  t h a t  p e r s o n ,  d e s c r i b i n g  s u c h  

1 0 n o n a d h e r e n c e  o r  v i o l a t i o n  w i t h  r e a s o n a b l e  p a r t i c u l a r i t y . "

11 S E C T I O N  2. S e c t i o n  3 4 2 D - 1 ,  H a w a i i  R e v i s e d  S t a t u t e s ,  is

12 a m e n d e d  b y  d e l e t i n g  t h e  d e f i n i t i o n  " i n d i v i d u a l  w a s t e w a t e r  s y s t e m " .

13 [ " " I n d i v i d u a l  w a s t e w a t e r  s y s t e m "  m e a n s  a f a c i l i t y  w h i c h

14 d i s p o s e s  o f  t r e a t e d  o r  u n t r e a t e d  d o m e s t i c  w a s t e w a t e r  g e n e r a t e d

15 f r o m  d w e l l i n g  u n i t s  o r  o t h e r  s o u r c e s  g e n e r a t i n g  d o m e s t i c  

1 6 w a s t e w a t e r  o f  s i m i l a r  v o l u m e  a n d  s t r e n g t h  s u c h  as: (1)

17 d e v e l o p m e n t s  o f  a d e n s i t y  n o t  g r e a t e r  t h a n  o n e  d w e l l i n g  u n i t  p e r  

1 8 5 , 0 0 0  s q u a r e  f e e t  o f  u l t i m a t e  d e v e l o p m e n t ;  (2) d e v e l o p m e n t s  w i t h  

19 b u i l d i n g s  o t h e r  t h a n  d w e l l i n g s  b u t  i n v o l v i n g  t h e  g e n e r a t i o n  o f

S 3 3 1 0 9  H D 1



P a g e  4 1 S.B. NO, 3109 
S . D .  1 
H . D .  1

1 p o l l u t a n t  o r  c o n t a m i n a n t  c o n c e r n e d ,  t a k i n g  i n t o

2 c o n s i d e r a t i o n  t h e  c h a r a c t e r i s t i c s  o f  s u c h  h a z a r d o u s

3 s u b s t a n c e [,] o r  p o l l u t a n t  o r  c o n t a m i n a n t ,  in l i g h t  o f

4 -* a l l  r e l e v a n t  f a c t s  a n d  c i r c u m s t a n c e s ; a n d  p r e c a u t i o n s

5 w e r e  t a k e n  a g a i n s t  f o r e s e e a b l e  a c t s  o r  o m i s s i o n s  o f  a n y

6 s u c h  t h i r d  p a r t y  a n d  t h e  c o n s e q u e n c e s  t h a t  c o u l d

7 f o r e s e e a b l y  r e s u l t  f r o m  s u c h  a c t s  o r  o m i s s i o n s ;  o r

8 (4) A n y  c o m b i n a t i o n  o f  t h e  f o r e g o i n g  p a r a g r a p h s .

9 [ (c)] (d) N o  p e r s o n  s h a l l  b e  l i a b l e  u n d e r  t h i s  c h a p t e r  o r

10 o t h e r w i s e  u n d e r  t h e  la w s  o f  t h e  S t a t e  o r  a n v  o f  t h e  c o u n t i e s ,

11 i n c l u d i n g  t h e  c o m m o n  l a w  to a n v  g o v e r n m e n t  o r  •private p a r t i e s  f o r

12 costs, d a m a g e s , or  p e n a l t i e s  as a r e s u l t  o f  a c t i o n s  t a k e n  o r

13 o m i t t e d  i n  t h e  c o u r s e  o f  r e n d e r i n g  c a r e ,  a s s i s t a n c e ,  o r  a d v i c e  in

14 a c c o r d a n c e  w i t h  t h i s  c h a p t e r  o r  at t h e  d i r e c t i o n  o f  an o n - s c e n e

15 c o o r d i n a t o r ,  w i t h  r e s p e c t  t o  a n  i n c i d e n t  c r e a t i n g  a d a n g e r  t o

16 p u b l i c  h e a l t h  or  w e l f a r e  o r  t h e  e n v i r o n m e n t  as a r e s u l t  o f  a n y

17 r e l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e  o r  p o l l u t a n t  o r  c o n t a m i n a n t  o r

18 t h e  t h r e a t  t h e r e o f .  T h i s  s u b s e c t i o n  s h a l l  n o t  p r e c l u d e  l i a b i l i t y

19 f o r  co s t s ,  d a m a g e s , or  p e n a l t i e s  as t h e  r e s u l t  o f  g r o s s

2 0 n e g l i g e n c e  o r  i n t e n t i o n a l  m i s c o n d u c t  o n  t h e  p a r t  o f  s u c h  p e r s o n .

21 (el N o  c o u n t v  o r  l o c a l  g o v e r n m e n t  s h a l l  b e  l i a b l e  u n d e r

22 t h i s  c h a p t e r  for c o s t s  o r  d a m a g e s  as a r e s u l t  o f  a c t i o n s  t a k e n  in

23 r e s p o n s e  t o  an e m e r g e n c y  c r e a t e d  b v  t h e  r e l e a s e  o r  t h r e a t e n e d

SB3109 HD1
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CS for Cf for Ji'e 1011 and 11 first Engrossed |ntc)

A bill to b« entitled 
An act relating to pollution! amending •.
101.MIS, r.a., relating to taxes lapoitd for 
coastal protection) providing for c«rt»ln 
offihoro oil drilling act Iv1171 providing for 
catastrophic discharge) creating a. 393.019, 
r.I.f requiring commercial vessels to anchor In 
designated anchorage araaai aoandtng a.
110.071, r.I .i providing for evaluation of 
cartlflcatad deputy pllotai aatndlng a.
110. 101, r.O.i providing additional grounda tor 
disciplinary actlona by tha loard of pilot 
Coaataalonarar providing cartaln accountability 
In dlraetlng foralgn vaaaalar aaandlng a.
110.111, r.S.r providing tor raport of cartaln 
aarlna lncldantai aaandlng a. 110.141, P,S.| 
providing that cartaln vaaaala ara aubjact to 
pllotaga, and raanactlng a. 110. 111, f .9., 
rotating to panaltlaa for piloting uithout a 
Ucan«a, to lneorporata aald aaandaant In a 
rataranca tharator craatlng aa. 111. 21, 111.22,
111.21, and 111.24, r.S.r authorlalng porta to 
ragulata cartaln vaaaal aovaaanta and adopt 
cartaln guldallnaa for bottom claaranea, vaaaal I 
aovaaanta, and traffic communications) aaandtr.g 
a. 170.011, r.S.i providing definitions) 
aaandlng a. 171.0S1, f.S.l providing for 
lseuanpe of aplll pravantlon and raaponaa 
cartlflcataar aaandlng a. 174.04, r.S.r 
providing a panalty for oparatlon of a taralnal 
facility uithout a raqulrad ragtatratlon r  . nro

1 r . v  2 2
COOIKCi Horde stricken ara dalatlonar vorda undarllned ara addltlona.

1 ■ m m 1

CS for CS for sa'a 1044 and 22 Mrat Cngroaaad (ntc)

cartlflcatar lncraaalng tha aaalauia application 
fear aaandlng a. 374.041, r.S.i prohibiting 
oparatlon of a taralnal facility without a 
aplll pravantlon and raaponaa cartlflcatar 
providing requirements for application and 
oparatlonj providing a panaltyr attending a.
274.07, r.S.r providing tor tulaa of tha 
Departaent of Natural Msoureear providing for 
aplll pravantlon, abataaant, and claanup and 
for wlldllfa rnacua and rahabllltatloni 
requiting adequate booming In tha tramfar of 
pollutantar providing panaltlaar prohibiting 
uea of cartaln lobatar trapa attar a apeclflad 
datar craatlng a. 374.071, r.S.r requiring 
cartaln vaaaala to aialntaln aplll prevention 
and control contingency planar providing 
requirements) providing panaltlaar amending a.
274.OS, r.S.r providing certain Immunity from 
liability tor deicrlbed ptraonar amending a.
274.11, r.S.r providing additional aourcaa and 
uaaa for moneys In tha riorlda Coaatal 
Protection Trust fundr amending a. 374.12, 
r.S.r lncraaalng cartaln maxleiun llabllltlaa 
for pollutant claanup coata and damagear 
apccltylng conditions for limits on l iability!
providing financial security requirements! 
providing penaltlear providing liability of 
cargo ownerr specifying conditions tor uaa of 
certain defenses) providing an exemption from 
cartaln notification requirements! creating s.
374.121, r.S.r providing liability tor damages

1 ?•. .. 2 2
CODING 1 Horde stricken ara dalatlonar words underlined ara addltlona.



Cf for Cl for Si's 10li and 11 flrat Engrossed (ntc) CS tor CS for SB'a 1011 and 11 flrat Engrossed (ntc)

gitllty-al a felony of tha second dtgcae, punishable aa 
provided In a. 771.012, a. 771.00, or a. 771.00, aa required 
In a. 07.011 av-Ofvll.

(h) Requlrsmsnts that any registrant caualng or 
permitting tha dlacharga of a pollutant In violation of tha 
provisions of aa. 171.011-17*.'I ,  and at othar reasonable 
tlaea. be subject to a complete and thorough Inspection. If 
tha dapartaent determines thara ara unsatisfactory preventive 
meaeurea or contalnnant and claanup capabtlltlaa, it ehall, a 
tsaeonabla time after notice and hearing In coapllance with 
chapter 120, suspend tha ragtatratlon until auch tlma aa thara 
la compliance with tha department requirements.

(1) ,Such othar rulaa and-ragalatlona as tha exigencies 
of any condition may require or aa may reasonably be necessary 
to carry out tha Intent of aa. 17*.011-17*.21.

Ill After July 11. 1110. no lobster trap or traps td 
be deposited Into waters of the atato shall be Impregnated 
with a petroleum product that may be raleeaed from euch trip 
or traps. After July 11. IMS, no person shall deposit Into 
the waters of the state anv lobeter trip or traps that have 
been Impregnated with a petroleum product that nay be released 
from euch trip or traps Into the waters of the state.

Section IS. Section 17*.071, florlda Statutes, js 
created to raadt

371.071 Spill contingency plan.--Attar December 11, 
IMO, any vaaaal operating In state waters with a atoraga 
capacity to carry 10,000 gallons or mora of pollutants as futl 
and cargo shall maintain an adequate written shlp-apeelflc 
aplll prevention and control contingency plan. Any auch

t
vaaaal shall have on-board a *splll officer,* designated by 
the contingency plan, who la taaponilbla for trelnjng ctew

21'

7
I
»

10
11
12

11
14
15 
If
17
18 
IS 
20 
21 
22 
21
24
25
26 
27
78
79 
10 
11

members to carry out aplll raaponaa efforts required In the 
contingency plan and coordinating all on-board raaponaa 
efforts In caae of a aplll. An adequate plan shall Include 
provisions for on-board raaponaa, Including notification, 
verification, pollutant Incident assessment, vessel 
etablllxatlon, dlacha'rge mitigation, and on-board dlacharga 
containment. In accordance with this chapter, department 
rules, and tha rlorlda Coastal Pollutant Spill Contingency 
Plan. A plan in compliance with tha federal requirement for a 
shlp-aptclClc spill contingency plan shell satiety tha 
requirements for an adequata ship-specific aplll contingency 
plan requlrad by this section. On or after January 1, 1991, 
tha master of a vaaaal with a atociga cap.rlty to carry 10,000 

gallons or more of pollutants aa fuel and cargo, which vesael 
la operating In etata waters without an adequata contingency 
plan, commits a noncriminal Infraction. The master shall ba 
cited by tha department and shall appear btfote tha county 
court for tha county In which tha violation occurred or the 
county court cloaeat to tha location at which tha violation 
occurred. Tha civil penalty for auch an Infraction shall be 
up to SS,000. An adequata contingency plan must be submitted 
to the department prior to the vessel reentering s rlorlda

ftport, fallura to aubmlt the required plan shall raiult In ■ 
civil penalty of $10,000.

Section 1*. Present aubisctloni (J) and (6) of 
section 37*.09, rlorlda Statutai, ara ranuabtred as 
subsections (() end (7), respectively, and a new aubeectlon
(3) Is ridded to said saction to readi

17*.09 Removal of prohibited discharges.-- 
131 Notwithstanding the provisions In subsection Ml, 

any person who Is autho.lied by the departaent or the federal
l o r , 8,

' 22
underlined ere additions.

22 10fi8j oo
G-DIHOi Hords stricken era dalatlonar words underlined ara addltloni.
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1
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14
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30
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government or tha melon alleged to ba raaponalbla for tha 
dlacharga, or by a designee thereof, to render nelatance In 
contelnlng or rtaoslng pollutants shell not ba liable for 
costs, espeniee, and damage!, unlaee euch coeta, expense!, and 
dsaagee art a ptoxlaate result of acte or oalaalona caused by 
groee negligence or wllltul alaconduct of auch authorised 
person.

Ssctlon 17. Subssctlons (1) and (I) and paragraph (c) 
of subsactlon (8) of section 178.11, rlorlda Statutes, ara 
aaended to raadt

178.il Florida Coaital Protection Trust fund.—
(1| Tha rlorlda Coastal Protection Truat rund la 

eetabllihed, to ba used by tha dcpartaant aa a nonlapalng 
revolving fund for carrying out tha purposes of aa. 378.OH- 
378. 21. To this fund ahall ba credited all registration feta, 
penalttaa, judgaenta, denaqex recovered pureuant to «.
378.121, other fata and chargta related to is. 378.011-178.21, 
end ths excise tie ravanuas levied, collected, and credited 
pursuant to aa. 208.9939(1) and 208.9945( 1)(a|. Charges 
against tha fund ahall ba In accordance with this section.

(4) Koneye In tha Florida Coastal Protection Trust 
rund shill ba disbursed for tha following purposes and no 
otharai

(c) All coats and expenses of tha cleanup̂ , 
restorstlon, and rehabilitation of waterfowl, wildlife, and 
all othar natural raaourcaa damaged by the discharge of 
pollutants, Including tha costa of messing and recovering 
direqee to netural resource!, whether perforaed or authorized 
by tha departaent or any othar atata or local agency.

14) The departaent shall tscover to tha use of the 
fund froa tha ptraon or persona caualng tha dlacharga or from

23 lOGflj
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10
11
12
11
14
15
16
17
18
19
20 
21 
22 
21 
24 
28 
26
27
28 
29 
10 
31

tha Taderal Government, jointly and atvtrally, all auna owed 
or expended froa the fund, pursuant to a. 176.12̂ 62(1), except 
that recoveries resulting froa damage due to a discharge of a 
pollutant or other similar disaster shall be apportioned 
between ths rlorlda Coaatal Protection Trust rund and ths 
Central Revenue rund io aa to repay ths full costs to the 
Central Revenue rund of any auaa disbursed theretron as a 
result of such disaster. Requests tor reimbursement to the 
fund for tha above costa, If not paid within 10 days of 
demand, shall ba turned over to tha Department of Legal 
Affairs for collection.

Section It. Effective October 1, 1990, section 176.12, 
Florida Statutes, la amended to readi

176.12 Llabllltlas and defenses of terminal facilities 
and vaasels.—

(1) Because it la tha Intent of aa. 176.011-176.21 to 
provide tha meina for rapid and affective cleanup and to 
mlnlmlii cleanup coats and damages, any vessel, or Its agents 
or servants, who permits or suffers a prohibited dlecherge or 
other polluting condition to take placa within state 
boundaries shall be llabla to ths fund for all costs of 
cleanup or abatement, up to an amount not to exceed 212 *** 
million or 6629 91B6 per gtoea reglatered ton of euch vessel, 
whichever la the leaser. Hhen the department can show that 
auch discharge wes the reault of willful or gtosa negligence 
or willful misconduct within the privity or knowledge of the 
owner or operator or agent thereof, juch owner or operator 
ahall ba liable to the fund for the full amount of auch suma 
expanded. Hhen a discharge of pollutants occurs from a 
terminal facility, recovery of coats of abatement and cleanup 
ahall ba limited to an amount not to exceed £22 ** million,

24 lOGfl, 22
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transferred in or by nny facility or vcsncl covered by the plnn Hint will 
necessitate n change In (lie plnn nnd alinll update the plnn perimlicnlly as 
rcipiircd by Ilia lloord, but in no event moic frequently limn onca .very 
thirty-six months. The ilnnrd, on r, Undine of need, uiny remilro nn oil 
discharge exercise designed to demonstrate the facility's or vessel'll ability to 
Implement its oil discharge contingency plnn either before or alter the plan is 
approved

5.14:11, may 
determines Hint:

The Ilnnrd, after notice nnd opportunity for n conference purminnt to 
J P 6.14:11, may modify its approval of on oil discharge contingency plnn If it

1. A clinnge lias occurred in the operation of any facility or vessel covered 
by the plan (lint necessitates nn amended or supplemented plnn;

2. The facility's or vessel's discharge experience or its innbility to Imple­
ment Its plon In nn oil discharge exercise demonstrates a necessity for 
modification; or

3. There hns been n significant change In the best available technology 
since the plan was approved,

I). H ie  Uonrd, otter notico nnd opportunity Tor hearing, may revoke its 
approval of an oil dlschnrge contingency plnn If  It  determines that:

1. Approval was nhlninrd by frnud nr tnisrrprrarnlnlinn;
2. ‘I'lii- plan rtltiliol ho iiitplrmrtiti-d nn opproved; or
3. A term or condiliun of approval has been violated. (1090, e. 017.)

Eilllor'a n o t e .  —  ’A c t *  199 0 ,  t. B I O ,  cl. 3  

p r o v i d e !  t h a t  t h a  tloard ahall p r o m u l g a t e  r e g u ­

lation* I m p l e m e n t i n g  this lection o n  o r  b e Tor* 

J a n u a r y  1, 1 9 9 2 ,  a n d  t h a t  a u b a e c t l o n  A  of thla

i r d l o n  ahall h o c o m a  cfTrctiv^ o n  J u l y  I, 1992. 

C l a u a a  3  o r  thla act also alalrd that I h t  tlrsrd 

a h o u l d  r e g a r d  certain conildc r a l l o n a  In a d o p t­

i n g  a u c h  regulation!.

{ 02.1-44.34:10. F lnnnclal responsibility. —  A. (Fo r effective dnto ace 
Editor's note) The operator of any lank vessel entering upnn atnlo waters
shall deposit wjllr the Hoard cash or its equivalent in the ntnounl of $600 per

O _..... ......
II. I f  tho Hoard determines that oil has been discharged in violation oF this

I
. ____________________       J per

jross ton of such vessel. Anv auch coslt deposits received by the Uonrd shall he 
eld in escrow In the Virginia^Underground Petroleum Storage Tank Fund.

article or Mint there hns been a substantial threat of such discharge from a 
vessel for which a cash deposit hns been made, any amount held in escrow 
may be used to pay nny fines, penalties or damages Imposed under this 
chapter,

C. The flonrd shall exempt an operator of a lank vessel from the cash 
deposit requirements specified In this section if  tho operator of the tnnk vessel 
provides evidence of financial tespnmuhillly pursuant to ttie terms nnd 
conditions of this subsection. The Danrd shall adapt rouuiremenln far 
operators of tank vessels for maintaining evidence of finnncinl responsibility 
In an amount equivalent to the cash deposit which would bo required Tor auch 
tnnk vessel pursuant to this section. Financial responsibility may be 
demonstrated by self-insurance, insurance, guaranty or surely, or nny 
combination thereof, under the terms the Board may prescribe. To obtain nn 
exemption from the cash deposit requirements under this section: the operator 
nnd insurer, gunrnntor or surely shall appoint nn agent for service ef process 
in the Commonwealth; nny insurer m i-jt bo authorized by (he Commonwealth 
to engage in the insurance business; and nny instrument of insurance, 
guaranty or surety must provide that actions may be brought on such 
instrument of insurance, guaranty or surely directly against the insurer, 
guarantor or surety for nny violation oflhischnpler by the operator up to, but 
not exceeding, the amount insured, guaranteed or otherwise pledged. An 
operator whose financial responsibility is accepted by the Board under this

184

S C2.1-44.34:17 ' ' fTTATE WATER CONTROL LAW I 62.1-44.34:10

subsection shall notify tho Board at least thirty days before the effective date 
of n change, expiration or cancellation of nny instrument of insurance, 
gunrnnly or surety.

D. Acceptance of proof of financial responsibility alinll expire:
1. One yenr from the dnto on wliich tliu ilnnrd exempts nn operator from the 

cash deposit requirement based on evidence of sclf-insiirnncn, except Hint the 
Bonrd may establish by regulation n different expiration dntc fur arccptnnce 
of evidence of sclf-lnnurnnce submitted by public ngenries;

2. On tlio effective dnto or nny change In the operator's Instrument of 
Insurnnco, guaranty or surely; ot

3. Upon the expiration or cancellation of any instrument of Insurance, 
guaranty or surely.

Application for renewal of acceptance of proof of finnncinl responsibility 
shall bo filed th irty dnys before ilia date of expiration.

E. Tho Board, alter notice nnd opportunity for hearing, tnny revoke Its 
nccoptnnco of ovidcnco of financial responsibility if It  determines Hint:

1. Acccptnnco has been procured by fraud or misrepresentation; or
2. A change in circumstances lias occurred that would wnrront denial of 

ncccptnncfl of evidence of finnncinl responsibility under thin section or the 
requirements established by tho Uonrd pursuant to this section.

F. It  Is not a defense to nny notion brought for failure to comply with (he 
cash dcponlt requirement or to provide acceptable evldenra of financial 
responsibility Hint the person clinrgcd believed in guod fnitli that the tnnk 
vessel or the opcrntor of the tnnk vcssc! had made the required cnsli deposit or

videpass
917.

Eilltor'i n o t e  —  A c t *  1 9 9 0 ,  c. 9 1 7 ,  Ci. 4  

p r o v i d e *  (hit (lie H o a r d  *6*11 p r o m u l * * ! *  r e s o ­

lution* I m p l e m e n t i n g  ( M l  s e ction o n  or helo t *  

J f l n t m r p  I, 199 2 ,  olid li n t  a u f o e e l l o n  A  nf thll 

lecllon alinll li e c o m e  elfectlre 9 0  H o y *  nfler ( I n  

efTedl v *  d a l e  of a u c h  regulation*. C l * u i e  4  *1*0 

p r o r l d e i  li n t  In p r o m u l g i t l n f  s u c h  r e sult-

dept
ossesscd evidence of financial responsibility accepted by the Board. (1990, c.

lion*, t h o  t i m i d  ihnll p r o v i d e  lint, 11 e v i d e n c e  

o f  llninclil renpnnalbllily p r o v l d r d  to t h e  led. 

oral g o v e r n m e n t  o r  o n y  o t h e r  it*le m e e t *  t h e  

r e q u i r e m e n t *  of l u h e e c t l o n  R  of 'hit teclinn, 

c o m m e n t *  ilnll h e  • c r e p l e d  b y  t h e  H o a r d  In 

Tull o r  pirtlnl **tl*f*cllon t e q u l r r m r n l a  of 

• u t n r c t l o n  A  o f  thla t e d l o n  * i  appropriate.

9 02.1-44.34:17. Exem pt 
do rot apply to a facility having s maximum storage or handling capacity of 
less than 25,000 gallons of oil or to a lank vessel having a mnximum storage, 
handling or transporting capacity of less than 15,000 gallons of oil. (1990, c. 
917.) *

5 02.1-14.34:19. Dlschnrge o f oil nrolilh lterl; lia b ility  fo r perm itting  
dlschnrge. — A. Tho discharge of oil into or upon stnte waters, lands, or 
storm drain systems within the Commonwealth Is prohibited. For purposes of 
Ibis section, discharges of oil Into or upon alato waters include discharges nf 
oil that (i) violate applicable wntcr quality standards or a permit or certificate 
of the Bonrd or (Ii) cause n film or sheen upon or discoloration of the surface of 
the wntcr or adjoining shorelines or cause a sludge or emulsion to be deposited 
beneath the surface of the water or upon adjoining shorelines.

B. Any person discharging or causing or permitting a discharge of oil into 
or upon Btnlo waters, discharging or causing or permitting a discharge nl oil 
which may reasonably bo expected to enter stale waters, or causing or 
permitting a substantial threat of such discharge and any operator of nny 
facility, vehicle or vessel from which there is a discharge of oil Into or upon 
stnte wntcra, or from which there is a discharge of oil wliich may reasonably 
be expected to enter state waters, or from which (hero is a substantial threat
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of such discharge alinll, linmrdlntcly u|wn learning of nurli dlnr hnrgn or tlirrst 
of (Jinrlinrgf, imjilernrnt nny npplfcnbln oil iiplll contingency plnn Approved 
under this nttlcle or Ink* surh Dtlmr Action nn may be nrrrnnnry to contain nnd 
dean Uli such dinclmrge or Hitcnt of nudi diaclinrge, Including nny nctlonn 
directed by nny ori-ncetie coordinator acting pursuant to the Federal Wntcr 
Pollution Control Act. In tho event of such tlinchatgn or threat of diechntan, If  
It ennnut lip determined Immediately the pernon rea|xmnlble therefor, or if the 
pernon In unwilling or unable to promptly contain nnd clean up auch diaclinrge 
or llirent of diaclinrge, the Uonrd rnny tnke inch action na in necenanry to 
conlnln nnd clcnn up the diaclinrge or llirent or diaclinrge, Including the 
engagement of conlrnctora or other competent prracma. The coats of auch 
containment nnd clennini shall bo paid from Hie Underground Petroleum 
Slorngc Tnnk Fund or from nny federal fund available for thla purpoao.

C. Any pnreon dlachnrglng or cnualng or permitting n diaclinrge of oil into 
or upon ntnte wntcrn, Inuda, or elorin drain eyatemn within the Common- 
wenlth, discharging or cnualng or permitting n diaclinrge of oil which inny 
repaiinnhly lie expected to enter alnle wnlern, or causing or permitting a 
subatnntinl llirent of auch discharge and any operator of nny facility, vehicle 
or vcasol from which there la a dlschnrge of oil Into or U|»n ntnte wstern, 
lands, or ntorm drnln nyntemn within the Commonwealth, or from which there 
Is n dlschnrge of oil which may rensonnbly bo expected to enter ntnte wnlnre, 
or from which there la a nuhatontlnl threat of such discharge, alinll be liable 
to:

1. The Commonwenlth of Virginia or anv political nubdlvlnlon thereof Tor 
nil costs of Investigation, contnlnmenland cleanup Incurred na n result of such 
discharge or llirent of diaclinrge;

2. The Commonwenlth of Virginia or nny political subdivision thereof for 
oil damages to properly of tho Commonwenlth of Virginia or the political 
nubdivlslon cnuacd by such diaclinrge;

3. The Commonwealth of Virginia or nny political subdivision thereof for 
loan of tax or other rcvenuce cnuacd by auch disclmrge, nnd compcnnotlnn for 
the loan of nny natural renources that cannot be restocked, replenished or 
restored; nnd

4. Any person for Injury or dnmngo to person or properly, renl or personal, 
loss of income, loas of tho means of producing income, or loss of the use of the 
dnmnged property for recreationnl, commerclnl, industrial, agricultural or 
other reasonable uaea, cnuacd by auch diaclinrge,

D. Notwithstanding nny other provision of law, a person who renders 
assistance In contninment nnd cleanup of n dlBchnrge of oil prohibited by thla 
article or a llirent of auch diaclinrge alinll he liable under tills section for 
dnmages for personal Iqjury nnd wrongful death cnuacd by thnt person’s 
negligence, nnd for domngea caused by that person's groan ncgligenco or 
willful misconduct, but alinll not be linblo for any other onmngcs under thla 
section thnt are cnuacd bv the acta or omlaalons of euch person In rondoring 
such naslolnnce; provided, however, thnt auch liability provision alinll not 
npply to n person discharging or caualng or permitting a diaclinrge of oil into 
or upon atnto waters, discharging or cnualng or permitting a diaclinrge of oil 
which may reasonably bo expected to enter state wnters, or causing or 
permitting n substantial threat of auch discharge, or to such person's 
employee. Nothing In this article shall afTect the right of any person who 
renders such assistance to reimbursement for the costs of the contninment nnd 
cleanup under the oppllcnblo provisions of this article or the Federal Water 
Pollution Control Act, as ntnchdod, or any rights that person rnny have 
against any third party whoso arts or - ulssions caused or contributed to ths 
prohibited discharge of oil or threat of auch discharge.

1 02.1 44 34:19 fTTATE WATEH CONTROL LAW 1 02,1-44.34:19

K, In nny artlon brought under this article, It ahall not be necessary for the 
Commonwealth, political suImI Ivision or any person, to plead or prove 
negligence In any form or manner.

F. In nny action brought under th'a article, tha Commonwealth, polltlrnl 
subdivision nr nny person. If a prevailing party, shall bo entitled to an awnrd 
of reasonable attorneys' lees and coals.

0 , It ahall he n defense to any action brought undnr subdivision C 2, C .1, nr 
C 4 of this aectlonjhal the illachnrge wan canned aolely by (I) an act of (1ml, (!’,) 
an art of war, (III) a w illful act or omission of a third party who Is not e»i. 
employee, agent or contractor of the operator, nr (Iv) any combination of the 
foregoing; piovldcd thnt thin subsection alinll mil apply to nny action brought 
against in)  a perron or operator who failed or refused to report a diaclinrge as 
required by 4 (32.1-44.34:19; or (b) a pernon or operator who failed or refused 
to cooperate fully In any containment and cleanup or who fulled or trfuscd to 
a Heel containment and cleanup na rrmiired by aubscctlon II of this section.

II.  In nny action brought under nubulvlslon C 2, C 3. or C 4 of this section, 
the total liability of a person or operator under tills section for each disclmrge 
of oil or threat of auch diaclinrge alinll not exceed the amount of financial 
responsibility required under I  02.1-44,34:10 or $10,000,000, whichever U 
grenlcr; provided that there ahall ba no lim it of liability Impnacd under this 
section: (a) If  the diaclinrge of oil or threat of auch discharge wan canned by 
gross negligence or w illful misconduct on the part of the person or the 
operator tliechnrglng or causing or permitting discharge or threat of diaclinrge 
or by nn agent, employee or contractor of auch person or operator, or by the 
violation of nny applicable anfcly, conalmctlon or operation regulations by 
auch person or opcrntor or an ngent, employee or contractor of nucli pernon or 
opcrntor; or (b) If  tho operator or person discharging or cnualng or permitting 
a diaclinrgo or llirent nl diaclinrge fnlled or refused to report the discharge as 
required by I  62.1-44.34:19, or failed or rcfusrd to coopornte fully In any 
containment and cleanup or to elTect containment and cleanup as required by 
subsection D of this section. (1973, c. 417; 1976, c. 61; 1978, c. 816; 1989, c. 
627; 1990, cc. 917. 0G2.)

Editor's not*, — Acts 1090, e. 063 pur- ths Common**?slth, slims "Rh »•*•* waters,
ported to smrnd I I  62.1-44 34:2 snd ss plscrs vhtrs ths dlichsr|lng of oil Is
S2.1-44 34:3, which wrrt rrprslrd bjr Acts prohibited. At tho direction of llir Codr Corn-
1990, e. 917. Ths elTeot of throe smmdments mlulon, these smendmenls here betn rflrrtu-
wss to odd tends snd storm drsln ijntems In strd In Dlls corrripondin, nrw Code section.

«
I  02.1-44.34:19. Reporting  o f dlschnrge. —  Any person dlachnrglng or 

causing or permitting a dlschnrge of oil Into or upon stale waters, Innds or 
etorm drain systems within the Commonwenlth or discharging or causing or 
permitting n disclmrge of oil which nmy reasonably be expected to enter stnte 
waters, lands, or etorm drnln eyatcma within the Commonwenlth, and any 
operator of nny fnciilty, vehicle or vessel from which there Is a discharge of oil 
into alnlc waters, or from which there Is a dlacharga of oil w) !ch rnny 
rcaeonobly be expected to enter alnte wnters sbnll, immediately upon learning 
of the discharge, notify the Uonrd and appropriate federal authorities of such 
disclmrge. (1978, c. 816; 19D0, cc. 917, 962.)

Editor'* not®. — Act* 1990, c. 062 pu»* itaU water*, at place* where the dlichargrng
ported to amend I 62.1 -44 34:4, which wn of oil I* prohibited. At the direction of the Code
repealed b/ Act* 1990, c. 017. The effect of thl* Commlriion, Ihli amendment hi* been effectu*
amendment wu* to add landa and atorm dxaln a ted In thla conetponding n«w Cod* lection,
•/item* In tha Commonwealth, along with
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I I . * .  Mo. I t

C O tm l m u I I  OI a t« n i  o tn ti t l i c i  » m t un laat co n tio lltd  cc

i im vn l, that m v  «1r * In , tra p. fu t. at o tb tm l t t  untir to n ta l

m i n i .

I l l “D ltc M iQ i ctaanup m in i r a t  Ion* w i n i  any nun? 

0 1 i M i J i n l n ,  Inco tp ottltd  or unlncbtPQi t < «<. c f tw m rt o» 

op in i o n  of u n t i l  or I n n l m l  I m I I I i I i i  ih t  «ny othaa i ii io m

vha hmy t la c t Io  lo in , o taanlrtd  toi th a t u f» o tt o t abating,

containing. la n a u ln . or tlta n ln g  up p o llu t i on I ron dlnrhAtuat of

e l l  oi taicultig and n l n H l l n t l n  o l ld l l f a  or o ihat  m u i at

aa iou tT tt tbtnaoh c o o p t n t ln  t f f o n t  and iharad igulpntnl.

H I» « " m Ii  Of f t c l l l t l t i .  M y IH t l -p a r iy  c lu m p  n m i n l o i .  

In tu a liy  coo lant lu t .  v o lin tte r o ig a ily tt Io n . 01 local lu m tn n n  

t h i l l  b« t teoanl ltd  aa a d lic h tto t i lo r o a  o r t t nl at? Ion. Pfo»tdad 

tha coionl »i l e n t  ptooat ly  c i t l l l l n  tha oti x i l m l t i i i .

U )  "fadara I fund* m in i  tha fac tu a l O il I p l l l

L l i i i l i n  in n i  run).

t int ~fund* manna tba coatta l p ro tection  funl,

H U  H aim t i l  Quantity* otana tha I q ia n t lty  at  a ll tha 

d la c h a ttt at yhlefr la d altra lnad  by Ih i comiI i l l o n r  to ba frttnful 

t o t ha rnvlrom tnt ot pnbUr ha a 1 th or wal fa ta  o r may raaionbty  oa 

a n t lc lr t ta i  io  praaant an Imilnant and acrtntantlal d it iitr  to tha 

puli l ie  baalth or w alfata .

I l l l  "llatailqcM au b n ta c t* meant tny tub attn t a. aicapt

o l i .  d a ilg ia t id  all h a ia tlcu i by tha tf.al torm nta I f io ta c tla n  Aqnnry 

p u n u m l t» tha Conginhant l»« rn tlrtn w tn la l l a ip o m ,  Conaaniaticn,

( • I .  *o . I I

H . H l b U H y  lif t  ct IM P <<? U .l.c . »»c._____I l l l  at a tq .i aid

d t i Ig a t l id  by tha Tiaaa K itat (o ta ln la a .

< 1 1 1  “bat ln t  ta ta lm l*  M IM  ant I t w l i i l  f a e l l l la

u tid  lor t t a n i f a t t l io rruda o i l  ta or from v t m l i .

<141 *» a tlcnal eantlngtncy plan* anna t n  p lin

p rrp titd  and pabllahtd, aa i t  a lt id  f r om 1 1* ;  .to. J I  * • ,_  radar J  M

fa ta ra l Matai F o llu ll on Control An 111 U . f . f .  fa a. n i l  at tag 1 

and iha Compratirnl I»a tn»l lanwtntal l i iw m a .  Coayiamal Ion, and

U i b t l l t f  Act o< I H O k ;  U.S ,<■ fa r . 1 (01  a i atn I .

I l l l  * » i tu t t l  aeaoutcti* namt a l l  land. fla t,, 

t h t l l l la b .  fow l, v l Id I I  ta , b io ta , aaiata tlo n . a l t ,  uatat. and c-.iiar 

a la l l t t  ttaourctt puntd. airraqid. ha Id  In Im a t. ttao latad - at 

o tla ta la a  controlla< by tha atata .

11«1 *0 11* meant a l l  o f any bind w In  t ry  f<xn.

In e lu ilm  but lot H a lted Io  etiida o i l ,  a a tio laaa. t in t  o i l ,

tlnd o i, a l l  ra fu ia , and o il  tnliad with aaee te i athat tban dr«<*ta<

a art 1 . but dia l rat Incl udt. |  a Ito  11 uaa. I ncludl na ciuda o I I  or tny 

fu e t lo n  tharaof. vMch la a h ta l f lc i l ly  M at t it ar daalgoata d aa I 

batailout aubitlnct under f ub ra tig iapha 1*1 Ih i w t i  < f| of tactlao  

L?H i l l af tb« Conrrth en tlva ttiultonnynial Uti w o it .  CawoanaatIon,. 

t,ii4 41 a b ility  Art af 11*0 <43 U .I.C . tmc. >401 ot eaq .l and atMch

4a aubtact to tha c io o lilo n i of t hat__An ,  and ublcb la  ao

d a ilg itta d  bv tha Taaea Vat i t  foiml aa Ion.

(  • < I7| ’ Ountt* ot “apatalOf •  tu ln li

151 f!m ..p i|io ti a m lM . o n i i t ln o .  ot f l a m t l m

» «



w it lonol ConttnaancY clow. In roapondlng t« tha d lortnrgo jh j

ranunloalonor cf tho otalo-Jaotgnolod on tcona_coordlnotor I h> 1 1  l»  

l» t u « t » i t  potent m K U r t l t  oct h  occoidanco with optional 

Conti not n o  plan ond coapatoto with t in  < til« n l an-lctna 

coo 1 1 1  m to* OI othoi lodrro l oqmcy or o U t t lo l  

authority  undot t hr notional conHnqooe» o ltn .

I O  Tho Conn la a lont I Of tho m l r - J t l l o l lH d an-teano

coordinator — y PCI Indfpaodoot ly  to tho Qaaont no lodaral an-ocana 

c c o K lm tor or m t h m l i i j  money «i o l l l d o l  «( the t « l m l  

m vofnnm t hop oaourtd frd tto l w th o ll ty  to  o v u H r. foo iJ ln a la , 

ond d u e l  ct»pon»« oparotlonf.

Sac. < 9 .io ) . A ttn rm c t m o co k h m a t ic w . to) tu b n c i to

tha conrnlaalanar'% authot l la  andtr th la  chapter. tny c im n  or

d lo ihom r cleanup orqanllotlon —Iy m i l l  In abotlno, conaot«l»r, 

Ot reffpvlnr pollu tion  l i w  »ny uooulficr I tod dlachatqc of o i l ,  m l*  

chop 1 1  r data not o tlo rt orry r t t ht l  not laconaltttn t v lth  Ih lt  

chapter th at my luch PO f ton or o rqan ltatlon  w y ht»a aqalnat i>> 

th lfd  potty v h » n  octa Of oolaolom  c«»uoid I f  conn Ibulod to  tha 

unouthorlood ttmrtiorqa.

<bl Ant QTloon or dtachoiaa claanup orqanlaatlon thot

raadoto ooolttooco In abating. containing, ct lofovlno p o llu l Iyj 

fram ony unauthot 1 aid dtrcharga of o il  to r  rocolvo coopom tlcn 

t  igm t hr t qpd for ratpoato ccota, ptouldod thr co n  l u l t t i t

opyroyoi cowptno^tlcn pi lor to  the a1 a lo tonrt la ln q roadatad.

P ilo t opnouol f Cf torptm atloo roy bo prauldad for In thy ololo

S . I .  Ore. 1 1
cnoolol d l i cOonr contlagonry n li i i .  t ho co»o»ioolqntt, ox p o t i lloo
on) for m ol coimo ohouo. way mine t hy prior amraval 

r n ir m i lo tto .

i r e ,  oo. io i .  o uM .ir itn  nwutMrr rcu m  route ocriaoit.

1 01 tto act Ion talon  by ony par ton or dtachaigo cloanaa

on on lio tlo n  to  abate, conto ln . or r tno i f *  pa) lor Ion tirm  on

uniutOotliod dtrchrtqo o t  o i l , whether ouch ocelot l«  t u n

onlunio r I I  y ._or guramnc to t he notlo iu l cost in g ones c l»o  nr oLoto

coaalal I lK h i r m  ctntlngcnjy Plan. or pcnviiot co t itochaiaa  

r atoono Dion rogtlrad urdoi ih tt  chopttr. oc p jrtu o rt to  tho 

roguott of m  a u th o tlttd  Cedot r l  ct ototo c t f t c lo l .  or x n t o m  to 

Hit lo goff I ot t ho coipooolblt pororn. a n i l  to o a n n m d  o t or.

adnlatloa of ro tro n rlh ll tty  or H ib lt l ty  for rb i d lic tio n o .

I to 1 lo  poroon or dlichoiqo cleanup o tgor i to t ton thot

tolwntot I l f .  Of pmaaanl to  tho not lonol ccotlnoorc-y l io n  r r  tbo

tto t o c o tito l dlacharco conllnqtncr cl on', or p ir tu w l  to < ry

dlacharga noponir plan ronvlrad uodot t l  >a choplot. or rm avtnt

to tho raguaat c t in  autborlrod fad n )_or rtoto o f f ic ia l .  of

luroiiont to rh i ro g jo n  o t tho t a apum lblo p o o m . tardara 

ooototonco or od»tco‘t o Pla tin g . contaUlnq. o i raaovlng poUotloo  

l i on on Mnowth rr lto d  d lich o n o  ot  o i l  la l l o b lI Cot tatponoo cootoi

lo o a ia i, or c iv i l y m o H la i ita a lt la a  I t co octo or ■. ’L lt l lC l

tn w llt iC  In rondarl nq euch io t |  atonco or advtco, rmpl let ottt
e: an la tlona of qiooa noqllganca or v l l lu l  rlacondura■

toe, a o .to i. touirwrtn oho r piscuMt. itio eo»«laotoooi

II



Ill ffllUl UlM 'llili'l' IK
of discharge, Implement nny applicable oil aplll contingency plnn uppiuteu

oilier actlor 
rent of nut 
Jlnelor net

Pollution Control Act. In the event of ouch discharge or threat of discharge, If  
It ennnot lie determined Immediately the pernon responsible thtrefor. or If tbe

under tills article or take auch oilier action aa may be necessary to contain and 
dean  up auch discharge or llirent of euch dlschnrge, Including nny nctlona 
directed by nny on scene coordinator acting pursuant to the Federal Water

  ■ »»* iiiiiikx    tj trtu |iv * nwn ■ irrci (.nil . ui 11 mu
person is unwilling or unable to promptly contain nnd dean up such discharge 
or tbrnnt of discharge, tbe Uonrd rnny take such action nn In necen.inry to 
conlnin nnd clrnti up tbe dlschnrge or threat of dlschnrge, Including the
engagement of contractors or oilier competent persons, th e  costs of such

“ in  
I fi

J  person discharging or cnuslng or permitting a dlschnrge 
or upon stnle wnters, lands, or etorm drain systems within the Common-

conlninnient nnd cleanup shnll bo pnld from the Underground Petroleum  
“ ton ;o Tnnk Fund or from nny federal fund nvnllnhlo for ibis purpose. 

C. Any person dlsclinrging or cnuslng or permitting a discharge of oil Into

wealth, discharging or causing or permitting a discharge of oil which may 
rensonnhly he expected to enter alnle wnters, or cnuslng or permitting a 
mihslniilinl threat of such discharge and nny operator of any fnclllty, vehicle 
or vessel from which (here Is a dlschnrge of oil Into or upon slnlo waters, 
Innds, or storm drnln systems within the Commonwenlth, or from which them 
is a dlschnrge of oil which may rensonnhly bo expected to enter stale wntcis.. 
or from which there le a substantial threat of such discharge, shall he liable 
*°:

1. The Commonwenlth of Virginia or anv polltlcnl subdivision thereof for 
nil costs of Investigation, contninment and cleanup Incurred as a result of such 
discharge or llirent of dlschnrge;

2. The Commonwenlth of Virginia or nny polltlcnl subdivision thereof fur 
all damages to piopcrty of the Commonwenlth of Virginia or the political 
subdivision caused by such dlschnrge;

3. Tho Commonwenlth of Virginia or any political subdivision thereof for 
loss of tnx or other revenues caused hy such discharge, nnd compensation for 
the loss of nny natural resources that cannot bo restocked, replenished or 
restored; nnd

4. Any person for li\|ury or damage to person or property, rcnl or personal, 
loss of income, loss of tho means of producing Income, or loss of the uso of tho 
dnmoged property for recreational, commercial, industrial, agricultural or 
other reanonnblc uses, caused by such disclmrge.

I). Notwithstanding any other provision of Inw, a person who renders 
assistance In contninment nnd cleanup of s dlschnrge of oil prohibited by this 
ortlele or a threat of such discharge shnll he liable under thla aectinii for 
dnmoges for personal Injury and wrongful dentil cnused by thnt person'a 
negligence, nnd for damages caused by that person'a gross negligence or 
willful misconduct, but shall not be liahlo for any other damages under this

such assistance; provided, however, that such liability provision alinll not 
opply In a person discharging or causing or permitting a discharge of oil Into 
or upon state waters, discharging or causing or permitting a discharge of oil

section thnt are caused bv the acta or omissions of such person in rondering 
' 'ed,_-

or upon state waters, discharging or causing or permitting a dlschnrge of oil 
which may rensonnhly bo expected to enter state watere, or causing or 
permitting n substantial tlircnt of auch disclmrge, or to such person's 
employee. Nothing in this article shall affect the right of any person who 
renders such assistance to reimbursement for the costs of the containment and 
dennup under the oppllcnblo provisions of this article nr the Federal Water 
Pollution Control Act, as mnchdod, or ony rights Hint person mnv have 
ngninst ony thiid  party whose Bela or omissions caused or contributed to the 
prohibited discharge of oil or threat of such discharge.

18S

Commonwealth, puiuu.,,, .... . . . .
negligence In any form or manner,

F. Tn nny action brought under this article, the Commonwealth, political 
aubdlvlslon or any person. If  a prevailing party, ahull ba entitled to an award 
or rensonnhln altorneya' fees and costs. ..................................

0 ,  It  shnll he a defnnsn to any action brought under subdivision C 2. C 3, or 
0  4 of tills seellon.thnt the discharge was cnused solely hy (I) an act of Clod, Hi) 
an net of war, (iii) a w illful act or omission of n third pnrty wlm la not nil 
employee, egont or contractor of the operator, or llv ) any combination of the 
foregoing; provided thnt this subsection shnll not apply to nny nctlnn brought 
ngninst (n) a person or operator who failed or refused to report n discharge as 
required hy I  02.1-44.34:19; or (b) a person or operator who failed or refused 
to cooperate fully In any containment and cleanup or who billed or refused to 
effect contninment nnd cleanup as required hy auhsectlon I) of this neellon.

II ,  In  nny action brought under subdivision C 2, C 3, or C 4 of this section, 
llm total liability of a person or operator undrr this section for each discharge 
of oil or threat of euch discharge shnll not exceed the amount of finnncinl 
responsibility required under I  02.1-44.34:10 or J10.000,000, wlilclicvrr Is 
greater; provided that there shall he no lim it of liability Imposed under tills 
section: (n) If  the discharge of oil or threat of such dlschnrge wns caused hy 
gross negligence or w illful misconduct on the unit of the persnn or tho 
operator discharging or cnuslng or permitting discharge nr threat of dlschnrge 
or by nn agent, employeo or contractor of such person or operator, or hy the 
violation of any applicable snfcly, construction or operation regulations hy 
such person or opcrntor or on agent, employeo or contractor of such person or 
opcrntor; or (h) if  Hie opcrntor or person dlnclisrging or causing or permitting 
a dincimrgo or tlircnt of discharge foiled or refused to report the disclmrge os 
required by } G2.1-44.34:19, or fnilcd or refused to coopcrnto fully in nny 
contninment and cleanup or to efTect containment and cleanup ns required hy 
subsection D of this section. (1973, c, 417; 1976, c. 61; 197B, e. 816; 1989, c. 
627; 1990, cc. 917, 0G2.)

Editor's not*. — Ada 1090, e. 063 pur- ths Commonwealth. along with »Ut« wsletl,
port'd to amend 1162.1.44 34:2 and «• plac'f whfr# tin dl'charglng of oil Io
62.1-44.34:3. which wero I'peated by AeU prohibit'd. At tho direction of thr Cod* Com-
1990, (. 017. Tho fif'd  of lh«*e amendments mlaalon, lh"o amendments ha»» b"n ffT'tlu-
woo to add landa and ilorm drain ajalems In al«d In thla comapondlnf ntw Cod' Motion.

«
f  62.1-44.34:19. Im porting  o f dlschnrge. — Any person discharging or 

cnuslng or permitting n disennrgo of oil Into or upon stole waters, Innds or 
storm drain systems within the Commonwealth or discharging or causing or 
permitting a disclmrge of oil which may rensonnhly he expected In enlcr stale 
waters, Innds, or etorm drnln systems within the Commonwealth, nnd any 
opcrntor of nny fndilty, vehicle or vessel from which there le n dlschnrge of oil 
Into Btntc waters, or from which there Is a discharge of oil which may 
rensonnhly be expected In enlcr stnte waters shall, immediately upon lenrnlng 
of the dlschnrge, notify the Hoard and approDrinle federal authorities of auch 
dischnrgo. (1978, e. 816; 1990, cc. 917, 96 i . )

Edlior'a note, — Acla 1990, t. 902 pur- alal* wslers, aa placra wher* Ihf dlachtrglng
port'd to amtnd 1 62.1-44.34:4, which waa of oil la prohibit'd. At the direction of Ih' Codo
rfpfalril by Acla 1990, '. 917. Tha «fTect of thla CommUtlon, thla nmrndnent haabrcn 'IT'du-
amendment waa to add landa and alorm drain tied In thla correipondlng naw Cod* section.
ayaUmi In lh« Commonwealth, along with
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r « la l |n |  Io lh« p rtvyn llon  o t, and th i diadgt, c lattup. r o i l * ,  *>d 

l i a b i l i t y  t or. a l l  a p r lt*  In raaa la l a a t tn  at Ih* m m  p in r l.t l* *  

fg  I »dii).i*t« i«*|>on*a I *  t p l l l *  i |  *11 *i*l othn p o llu ta n t  In 

c a i i l i l  w a ttm  tarylng a c o t iU l  p to lrc lton  (« *i c r**tln y  t l *  

c o a tla l p m i*> tlon  fundi * * t n l l~ j  l lc m * la * r *-|o Ir • • •  nl • tor p i l o t *  

In  11*1* w * t t l t i  a tt ln y  in tpptapr l i t  I in i and y ro rld ln f r l v l l  **d 
C fla ln *!  p tn a lr la i.

■c ir fintTt* ay tu t t.rc iu n ru m  oi tht itirr or toia*i 
6ic tio n  i .  t u D it i i *  c . T u t *  t i ,  n i i i i i  Pataurraa ro<i«, t*  

a w n lr il by f M l iq  (h«pi«r 10 In  m i l  «• lo llo io i

n » m  at. pit l/ i l l  rnttfomow nut muowit ict or m i 
tmcwn n n  y _

t , c .  40.0*1. tuour T i r t t .  Thu ih rpm  »I> t l  m a d  »* *1* 

OH I p l l l  f i »>aml*n  and / t iy r n n  Aci of l y l l .

iic IP- oei. roLtcr. u i i f  Iia*il«*>u_. fm<l» __*ii
d«e la i * I ih»l thr m » » ,« » llo »  r t  Ih* t« ra * cn» n  J I « » *n « t  »l

th « h l|h a *l u igatcy and j i | * r H y, It  I t  th « p o lity  8f  t h l i  H a l*

t o *« *n I Mai  m»««>. r l v * n . I i l « l .  «»iu«rl»», » * n ln> ,

U dal f l a t * . I * a th««, aid yg ll lc  land* n  pr l* t ln *  a* p o *» lb lt,

tMJhfl I "to arcotni n u lt lp l *  m i «cro.wxl»l Innt n*c*t»«ty Io

p ro *Id * Ih* btord . i t  po«tibl« n cnollo* »f public arvl p r io r i*

In t r ia i l *  . *p l l  1», d l id u tq * *, m l _ j  * rap •» of cruda o i l ,

Cliitl♦»!«, .and «|hrt |ucn tybflmcaj milling (ron.ihrlf hanjllnt.
I

t

*t« r« q *i »ad I m tp o r u n o n .  p n j l t w U i l /  *y v *n * | ,  a O rta t, 

(,HI1 I» I anrltonnant nf I I *  »l«»a. nrb t l f  and m lv m  p .»p> ,iT an 

O r to * i t .  and I t *  »«ll b iim  of tho»» d. i l r l nq r h t l l  l l . a U rcod

» '? •_ .f g l i t t i l X l *1 » L * o l » i l a In c P M H L » m n ,_ T h «  board* no.* a
wdll«q, Iranr pot 14% loo ot I r\

I lit liM HUl v iU t i  »»f Clint t s t f  io tl» r |tJf  rmjurt jnt rt t i l l  of IN«

t l i i f r  IJlUJ. J i» J 4 _ [n l f l t l t L M lS S .4 f< ? r P * l<  In H /n t )ni>oiri1
unl»r I hi t  ch ipU * *

tb| Tt»< UqlOaturr Inttfrji by iH» thapt+r to cNr
C t l i y _»•>¥n  * ( Ih f  * l» t«  I *  P Io l«rt III r t im i l  V ji . t r  * O

*oj*c»nl »hot«lln«i by «*nf»ritn* ora* tp  ( a m lm w if  of <b*
C t ia t t l band Of f l c* th* pooii lot

III »"d dldct.MO*. of D ll by t ag*,May

and ■ » ftito fln i p i» v w t >»» w u » m p i > m  p ! irn im i

l a) — PWy1.1*? f»»f pforpt i g i f o n j f  to dbd’. t  ln | CQftUin

ip | l l«  «nd d lich tf« iM of n i l  and in iu n  t ho N n w i l  and of

pollut Ion f r o m  i«ch i p l l U  <nd d l>ch<in<>i

U l  PiiiJi! (Ilf. ilh'»*|0C"in i Pf * ♦!*:» coatral
d lK huq< coM ln ttofy plan <hr>agh p lin n i^  4wd 4.x>otd» f  t i wit n

rht m u r  Coanln l<m t o ptoiwet c o a it i i  x l t i n  fr#w #U typrt
Ct /p U l*  «nd d I t t M l i l l l  »«d

1*1 «d*in l« t»r a fund la  p f v U *  fa r frtvdtn* th»*»

a c ilv l t n *  »*d to  qu«canl*a th* p ionyl p iram t at i r m n

tan o i.ah l* f  I t i t . i  r r t u l t lno fron a p l l l *  a»d I n t b i t t M  <1 a i l .

le ) Th* la g la l.ra ia  J ic ln r t  thal I t  1* Ilia l»t«nl of Ih l*

I
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hHIdoi! tonllnuncy clou. In toopoa d lm  >» tho dlpthotgr Jhf
r «w/M«»lonn Of tho otMo-dooltinoloa o n -lc tm  cootdlnotor tho ll Io  

tho u m i t t  K U m  f f j i f H n W« »C> 1< orcntilineo with tl>« i i l lorul

conllnooncy D im  *  id  coopot oto » H h  tho (oJo tt l on-ocono

H O i l ln t lw  el »th«i l« ilm >  in  I  ncjf ot o H Ic lo l ooo t f lo ln

pul hot H y  undoI t hy m l lon» 1 cont 1 mi««cv p ltn .

IH  T K  t o w ln lo M i  a t  Ih# o t ot T-dt l l gtottd  on-tton» 

tM (< ln »to« — y ocl Indopoodoot ly  t o tho M t t n t  no tortotot dn-oco"»

ctodlnitor or oythotliod t n tncy  at otHdtl «t r u  folotol

«ow»rni»«nt hoo otounft lo d tto l ooithntlty lo  ov i n i r ,  tooiJ 1 n l lA 

ord J ln c l  to tpottot o m u llo m .

3oc. <»■)». »»iirwc[ pop cowptmMioi. to) »ub|oct 50

tho cowliilimr't outhotltt tndot mil choptor. «ny potion »r
d lt th o in  cloonup o n ln lm lo o  i t v  loo lo t to obotlt>o, o o n lo trt" i, 

O! tonipvlnt p o llu tion  [ m i  < m  mouther I tod d ltchorgr of o i l .  T i l t  

c h irm  dooo not o lto rt  «rty r l t h to not ioconoUtont with thl» 

chi p m  t hot tny t»JCh Po non or orgonlto tlon  » iy  hovo m l n i i  1 17 
th ird  potty » h m  u t i  or w l u l i n c  couood ot ro n tflbu lod to  Iho 

u m a th c il lr i  l l l r t n n l .

t bl Ann ootoon »r dl i t h i m  t lic n u y  t i n n lm l o n

totdoro ooolotooco In rbillnr. c o n t iln lnq. n  toioo»lnQ do I lut I ct)

fu n  try  unoothoil i l d j l i c h m t  of o il  >»y toeolm t m p m ilIc n  

ftaw th t fund fn r  ta rp o n * ccoto, ptovtdod tin  c a m l i i l i m

iptroiti ccarcnitllgn ptlir to thy tiililiaci W ing roodotod.
P ilo t ip » to ta l t ot to tpontotloo roy bo p m H i l  fot In tho » n n

coootol r l n n n t  fo n t loatnry p |M ,  tho c o » « m h m i , on p o ttU ao

onj fgr jool roi»oo th o u , toy wilvt- t ho potor opprovtl

t i n ta ii I l i l t .

»oc. to . io i .  o o t i r a in  tMwntitY re* m to xtc  octi o n ,

H I  On octlon H i m  hy pay potion or d loehotoo cloonui

o r it d i l l l o n  «o l l m ,  eontoln, ot rompv'O' pollut Ion firm  on

untu th o tltod d l tthtfOP nf o i l , whothot out* K l i m  Ic  m t i i

onluMot l ly ,  ot pu 1 m i nt to t ho n u lo iu l Ky.t l M iw t  t i n  or > u i«

t o i t l i l  lltthorqo  ctntlnotncy plo t .  or to « dlochono

to tpono Dion top iltod  undct Ih lo ch j p tt r i  oc p jr tu o tt to t ho 

togjo tt  of_on o u th o iittd  fo d o n t 0. m t t  e r n c lo l ,  <?rp iM it»n  >0 

>lio n m t l l  of t ho cotcxmolblt cont.n. p h ill t i  w m t t i H  i t  on

Id n llllo o  of ro c m m lh ll Hy o r H th ll  Ity  fat tb t J l t a n r i i .

|b | Oo p«r ♦on o r d iic h n q t c i+arvip oi m r in t U f *  >kj»

lulgM ar 11 ](,_ or PHt m m l to  th t n n lo n il coallnfancy y h r  T  Ih t

i t a t f  coaalal dlacKan# co n tin en t r OI fHifiUiQl _ to «nj£

i t l th i r ^< iii> q " i<  plan ttnwt r K  uwdai t h »  or gmamat

lo tha taquaat o f an |u l lo rla»d f i j g r i l  or t u t a o M ic l* l>  or
juriuant to th i r tq - it i i  o f tho t a ajfiftll b it  potfow  ̂ aardat t

aaalatanca at advlca*ln oontih lnU i of r ix y ; U f  po lN U o *

| r on on wnawthoriiod  4 l> r h a r f  of o il  i i  M abla Coi »iip o i n  coatai

 2!__ < tv tl  leca jfcjCSH or oa>atinr|

corw iltfd  In m d tr lwq ouch aatjalanca or id v lc t . <»c»pt fc r 4ct>

Ct iw lM lo ni o f q i c i i  M q llg«nc i or v l l i t i i  rlacontlur I .

tae. 40. IQS. tQlfl rHTKT AMOFCTSCM^U. Tha CQ*m lm  lan^t »9 l



»

l . l  tt*. 14

1 y ttab llah  an! aalntaln  atulpaant a id  ptitonnal at i l i t u  tin

3 4 rwunl u lo n a r d a t f t^ M t  oay ba nacaatary to f t c l l l t a ta  m o o  m t

3 op* ta t  tom .

4 * * c ,  4 |. ip 4 , icrosAt n> ru o rtita ic . i t i  i t  a i*»t>on»ibw

1 par ion, * r  a ration  or d itch er** claanup aroanlcatlot tudai tha

4 control ol a in p o n ilb lt  pi r ton, ya 1 1 le t oat t no In c«>*i*tlon* ta

1 l l i a t t .  contain. ind rtnov# c o lla t io n  ftom any uajulhoi lead

1 dlacharqa of o i l .  catantataly b a lla ta a  tha t ant dlractlona nr oriara

1 Qlvan liy Ih* corvMaalontt or t l ir  conotlaalunar'a failuna* unite m i l

1 1 cftapitt * 1 1 1  um m onibJy tn d tn m  ih/bUc u fa ty  01  natural

I I i t io n c a t  ot c o n flic t with d irec tio n * or o i l * ! *  of Ih* federal

1 1 on-acan* coordinator, tn* patty may ra fu ia  to comply with tha

I I d irection  or ordaaa.

I I |b | Ih t  w et?  ahall atata at th *  t in *  of ttfuaa l tha taaaon

I I or raatcni why tha o trty  cafwaaa t *  comply, tha catty m a ll q lv t

I I tha ccM la ilonar w illta n  rot lea o f th# ttaion or th# raatoru fot

I I Ilia rafuaal w lth l*  41 hour* of th# ra fu a a l.

I I S '  lac. 10.197, fltt5V>*TldW Or MATUH4L WS0UHCCS CAMCtS.
z'

s ' 1 ’ («] I i  Anv Action tn r«c t**r n iiu r« l r m o ir n i  t f im n t .  thv «iodnt

/ » Of riJAAqts ftttA b llih rd  by ib« cuma(t«lon«r In co< lu tc llon  with

\  I t • ta ta - ia  atqnatad natural M 7 0 t ( C t »  t tu l la ta .  accord lao to  tha\ «
croetdwrat and plana contained In th *  atata coaela^ dtacharaa

(ontlniancy plan ahall c raa tt a rebuttable praaunpiton ol th*V* «*>o«nt of turh d«n«at«.

[b] Tti« rc«nit»(on«< A C ttk lllh  (h« r««>j(t4b lf

S.B. Mo. 14

I tm m ip llm  fay > ib n lt t lm  to  4h* m i l  a w U t n  tap an  c t  IM

1 4»Q'‘it» conrutid oi airandtd accoidlnq to tht m u  dm. 7n*
1 wilttan report ahall ha adnlai'.bla to awtdan:*.
4 SIC. 40.104. PtWQ.ICr 4C!IStU A«r> 1TlUCtUI>t1. HI » mim
1 my not l u x . abandon. ol maintain. aiv atructuta ot waaaal
4 Involaal In an i c t n l or ih u m in d  uiu<tnoil » 4  d larham a ot o il

7 on tubl lc  or p r iv ate landa oi at a plU I ic *i n lv « i t  pun ot due.*,

I  In a wrachad. t1»f«l >rt . nr K l m n l l i l l i  d lam antlal condltlo l.

4 without I U  conaant of tn* conmla* toner.

10 111 Th* conrniaa lunar «toy ranov* n t  vaaarl ot t » v c w n

I t  daaeiltad In tuhaaetlon m l ot th t*  <»n m t ond nny t t io v t i t>«

12 t o u t Of fno»ll frcaa th* owner oi c i m i c i  of «h* »iu«l ir
I) alructyrt,
14 tic. «». tot.__BCCHTH4TIOM or TtHhlUtt- rnCILlTlft. HI A
11 H i m  m y not O P t l l t t  ot caaa* to  b* o n n t i l  •  m » ln » l  fa c il ity

14 without a dltchatua dh  antlon arul latpc taa o n t l t l c i n  I t autl

17 paraiant to m i t t  tto o u lo tttJ  uodtr thin c lu p i i t .

II llllll Ii 4 condition pracadant to tht l im nn  or naaual
l» ol i (titil'.ttn, tho twwjiilwr atall i »itjI/» aatlafactoty
II atldtnc* than
I I  t» l th* applicant hat lap lfoaatad  a d l t r ta lM

II U m o t lo i l  and m i o M t  p ith  to r l i t t t t  w ith a ta l*  m rod
I t  p lim  ind ngulAtlorvt for p riv tn tlo n  nf u w ith p r l iM  4l»chj*q«« »t

**  <?|1 I nil »h*t«m M i cnot4tw « n ii »nj u o r t» j of poU vtlw n *h«n guth

I t  4UcN>cg» occu f t ind

20



n.a. m». i t

C O H tll < » lt l l  Ol «t «'■» O t to  pl«C« r t t t l , CCTtllolIrd Cl

i tnovrd. th r i r»v  d n tn .  n t p. fur. »t o th r r v lr r tn t ir  i o i m \

t «I ~DI rc h lfq t ctrrnup on»nl lr> Inn* w m  my rum p 

o i c o o p rn tlrr . In ro ip a ir lrd  or unlncptpotrt r I . o f o w n ri oi 

o p in io n  of m u l l  or t n o ln r l  U c l l l t l i i  m il tny o th it pr n onr 

who mtv u lic l  lo  lo in . on tn lt r d  tot th r purport o t tbrUng, 

con ttin tu g . nnoulng, o i i lw n ln a  up n o llu tlon  I ron it lr rh n o rr  of

o i l  oi tncu lng  tnd i i l n H l l u t l n  > l l t l K i  or o ih r i  m m l

i i i o u k i i  t l r o roh c o o o in U n  r f lo r l t  tn d iM r t i l  lou lprm t.

n n o n m li  oi f r c l l l t l t r .  Viy l l l i l - p t r iy  c lu m p  ccnructo i. 

Indur t iy  to o ir tr t W t. v o lm tu r  o n i i l n t l p n ,  oi local m n i m i l  

t h i l l  b« ncorn l itd  « i a J l id o f M  i l i ump o r n n l 1  i t  Inn. p io rldH  

th r w w l i i l c m  gtopt i l i  c n t l l l n  thr orqm l ir t lo n .

i l l  ■ frd tn  I tuna- mttnt thr f t d t n l  O il ip l l l

t - l lb l l  I«y t iu i t  fund.

110 1 “fund* m i n i thr W t t l t l  c io u c tlo n  funt,

I l l l  U t i wful a u tn iltv * »i»m  thr I g iant l tv  r f  » ll thr 

d lic h r n t  «f thlcfr I r  d i l i i i l i i j  by th t corml r r lo r t r  to br Ir f r fu )

I o t hr invlroiirtnt o i p u b llr h rr lih  o i w t l f t t r  o r ««i  irn u m b ly  or 

tn t lc lp i l td  lo p rrrrn t t r  ly iln tn t ind ru b t ltn t la l d m rtr to thr 

public h rrlth  ot w r l t r i r .

I l l )  " in t; |4 oujl t u tn ttrc t*  m m  tny ru frr tr fu t. n crp t

o i l .  d t i lp i r t id  h l l l f t e u l  by thr Cnulionn m i l  F io trc t Ion Hqtnrr

purrurnl t r  Hit eo irrm htn  l«r rn it ir n m n tr l H rip o rrr, Coi»Mi>iiucn.

* . » .  I D .  I t

(<?, ,(L L c S t - i i t i  »«ll t l  I I 1 . I  trd
l i i l t .n t i j  by th r T rim  Kmri t o w l n l wi,

( 1 1 1  *nt rIn t__t r r n ln il -  m m  tn t  t r t w l t r l  f i r m i j

urrit lot t i r n r f r i iU q  r r udt  o i l  t r  or from v i m l i .

I I t l  * t r t lc nrl cm tln g m ry p irn  * h i m  t» r i t n

P ttp t itd  «nd pub llrlnd , t r  m i n t  l i o r  Mmt .to_.tl»«,_tRdm _thj

f i l i n l  b r t t l  P o llu ti on Contiol l i t  111 U .l.< . t r r .  I l l l  rt too I 

ru t tho Comfit rlirni I vr Cn»l tinw m trl H invinrr. C c n in n l lo i ,  i « l  

U l H I H f  Act o l M «0 M l l / . j  ,< . jrc . 7101 HI m l .

I l l l  ’ l i l g u l  m w i i c n 1 m in i r l l  Itnd . f i t * ,

r h i l l l lm .  fowl, u l ld t l f r ,  b lo ir ,  m r t r l l j n .  r l i , n t . t ,  >na o-.htr

r l r l l n  It to u rc it  O ^fd , n rrrq id . h rld  In H u r t .  M g u U ltd , or

o t l r iu ln  c o n tio llr l by Ihr l i n e .

JJ*J *011* rcm r o il  o f tny mud ot In  try  fo n .

In t lu lln r  but rot I I r l t r d  to crudr n i l ,  r r t io l t w .  lu r l  o i l ,  

rlu d p i. r l l  r r t u ir .  and o il  r«lird u lth  v m i i  r '.brr Him i n t n l  

• P i l l . tu t * l t l  r r t  Includr p ttto lim r, includi ng ciudr o il  of tny 

f r ic t io n  th r tro l.  wMrh Ir r n tc l f lc r l lv  l l r t i d ol d tt lo m ttd  »» >

h n r ilo u l ru b ltlncr uodri l ub yrn o i r pho IK1 through ( f |  of Ir c t lr n  

L9H IM  »f thy Co"'Dirh rn «|vr tnu lro nn tn n l i n no m r. C tro m n lo i i t 

rn t l l r b l l l t y  B it r f  I1 I»  | I3  U .I.C . tro . 1181 r t  pr o . I  ind milch

t r  r ublrct to th t  p io r lt  loni of t hr t__1 1 1 , m l  vblcb I r  «o

d rilo m trd  by thr T i m  V r l i i  Coral n  Ion.

(  ’ I I 7 |  * P w n t r * o l  * r p m t o r *  i s ^ i n i i

H I  my prrron pining, o tr i t t ln q , oi c lr r tr r l iu i

I
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S E N A T E  D I L L  179

By: S e n a t o r  C o l e m a n  of the 1st, A l l e n  of the 2nd a n d
Hainmill of the 3rd

c

c

c

A N  A C T

To a m e n d  C h a p t e r  5 of T i t l e  12 of  t h e  O f f i c i a l  C o d e

o f  G e o r g i a  A n n o t a t e d ,  r e l a t i n g  t o  w a t e r  r e s o u r c e s ,  so as to 

p r o v i d e  f o r  l i m i t e d  i m m u n i t y  f r o m  l i a b i l i t y  for p e r s o n s  

r e s p o n d i n g  t o  an o i l  s p i l l  or  t h r e a t  o f  an oil sp i l l ;  to 

p r o v i d e  f o r  d e f i n i t i o n s ;  t o  p r o v i d e  f o r  a p p l i c a b i l i t y ;  to 

p r o v i d e  f o r  c e r t a i n  l i a b i l i t y  r e g a r d i n g  r e m o v a l  c o s t s  a n d  

d a m a g e s ;  t o  p r o v i d e  f o r  l i a b i l i t y  w i t h  r e s p e c t  t o  c e r t a i n  

r e s p o n s i b l e  p a r t i e s ;  t o  r e p e a l  c o n f l i c t i n g  laws; a n d  for 

o t h e r  p u r p o s e s .

B E  IT E N A C T E D  B Y  T H E  G E N E R A L  A S S E M B L Y  O F  G E O R G I A :

S e c t i o n  1 . C h a p t e r  5 o f  T i t l e  12 o f  t h e  O f f i c i a l

C o d e  o f  G e o r g i a  A n n o t a t e d ,  r e l a t i n g  t o  w a t e r  r e s o u r c e s ,  is 

a m e n d e d  b y  a d d i n g  at  t h e  e n d  t h e r e o f  a n e w  a r t i c l e ,  t o  b e  

d e s i g n a t e d  A r t i c l e  7, t o  r e a d  as f o l l o w s :

" A R T I C L E  7

1 2 - 5 - 5 0 0 .  A s  u s e d  in t h i s  a r ticle, t h e  term:

(1) ' D a m a g e s '  m e a n s  d a m a g e s  o f  a n y  k i n d  f o r  

w h i c h  l i a b i l i t y  m a y  e x i s t  u n d e r  t h e  l a w s  o f  t h i s  

s t a t e  r e s u l t i n g  from, a r i s i n g  out of, o r  r e l a t e d  to  

t h e  d i s c h a r g e  o r  t h r e a t e n e d  d i s c h a r g e  o f  oil.

(2)'D i s c h a r g e '  m e a n s  a n y  e m i s s i o n ,  o t h e r  t h a n  

n a t u r a l  s e e p a g e ,  w h e t h e r  i n t e n t i o n a l  o r  

u n i n t e n t i o n a l ,  a n d  i n c l u d e s ,  b u t  is n o t  l i m i t e d  to, 

s p i l l i n g ,  l e a k i n g ,  p u m p i n g ,  p o u r i n g ,  e m i t t i n g ,  

e m p t y i n g ,  o r  d u m p i n g .

l- a ..; 173 •
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( 3 )  ' F e d e r a l  o n - s c e n e  c o o r d i n a t o r '  means t h e  
f e d e r a l  o f f i c i a l  d e s i g n a t e d  b y  t h e  U n i t e d  S t a t e s  
E n v i r o n m e n t a l  P r o t e c t i o n  A gen c y  o r  t h e  U n i t e d  
S t a t e s  C o a s t  G u a r d  t o  c o o r d i n a t e  a nd  d i r e c t  f e d e r a l  
r e s p o n s e s  u n d e r  s u b p a r t  D o r  t h e  o f f i c i a l
d e s i g n a t e d  b y  t h e  l e a d  a g e n c y  t o  c o o r d i n a t e  and  
d i r e c t  r e m o v a l  u n d e r  s u b p a r t  E o f  t h e  N a t i o n a l  
C o n t i n g e n c y  P l a n .

(4) ' N a t i o n a l  C o n t i n g e n c y  Plan' m e a n s  the 

N a t i o n a l  C o n t i n g e n c y  P l a n  p r e p a r e d  a n d  p u b l i s h e d  

u n d e r  S e c t i o n  311(d) o f  t h e  F e d e r a l  W a t e r  P o l l u t i o n  

C o n t r o l  Act, 31 U . S . C .  1 3 2 1 ( d ) ,  as a m e n d e d  b y  t h e  

f e d e r a l  O i l  P o l l u t i o n  A c t  o f  1990, Pub. L. No. 

1 0 1 - 3 8 0 ,  104 Stat. 484 (1990).

(5) 'Oil' m e a n s  o i l  o f  a n y  k i n d  o r  in any

form, i n c l u d i n g ,  b u t  n o t  l i m i t e d  to, p e t r o l e u m ,  

fu e l  oil, s l u dge, o i l  r e f u s e ,  a n d  o i l  m i x e d  w i t h  

w a s t e s  o t h e r  t h a n  d r e d g e d  spo i l .

(6) 'P e r s o n '  m e a n s  an i n d i v i d u a l ,

c o r p o r a t i o n ,  p a r t n e r s h i p ,  a s s o c i a t i o n ,  state,

m u n i c i p a l i t y ,  c o m m i s s i o n ,  p o l i t i c a l  s u b d i v i s i o n  of 

a state, o r  a n y  i n t e r s t a t e  b o d y .

(7) ' R e m o v a l  c o s t s '  m e a n s  t h e  c o s t s  of

r e m o v a l  t h a t  a r e  i n c u r r e d  a f t e r  a d i s c h a r g e  o f  oil 

h a s  o c c u r r e d  or, in a n y  c a s e  i n  w h i c h  t h e r e  is a 

s u b s t a n t i a l  threa*- o f  a d i s c h a r g e  o f  oil, t h e  c o s t s  

t o  p r e v e n t ,  m i n i m i z e ,  o r  m i t i g a t e  o i l  p o l l u t i o n  

f r o m  s u c h  an  i n c i d e n t .

(8) ' R e s p o n s i b l e  p a r t y '  m e a n s  a r e s p o n s i b l e  

p a r t y  as  d e f i n e d  u n d e r  S e c t i o n  1 0 0 1  o f  t h e  f e d e r a l  

O i l  P o l l u t i o n  A c t  o f  1990, Pub. L. No. 1 0 1-380, 104 

Stat. 484 (1990).

f
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c

c
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1 2 - 5 - 5 0 1 .  (a) N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n

o f  law, a p e r s o n  is n o t  l i a b l e  for r e m o v a l  c o s t s  or 

d a m a g e s  w h i c h  r e s u l t  f r o m  a c t i o n s  t a k e n  or o m i t t e d  to be 

t a k e n  in t h e  c o u r s e  o f  r e n d e r i n g  care, a s s i s t a n c e ,  or 

a d v i c e  c o n s i s t e n t  w i t h  the N a t i o n a l  C o n t i n g e n c y  P l a n  o r  

as o t h e r w i s e  d i r e c t e d  b y  t h e  f e d e r a l  o n - s c e n e  

c o o r d i n a t o r  or b y  a n y  s t a t e  o f f i c i a l  w i t h  r e s p o n s i b i l i t y  

f o r  oil s p i l l  r e s p o n s e .

(b) S u b s e c t i o n  (a) of t h i s  C o d e  s e c t i o n  s h a l l  not 

apply:

(1) T o  a r e s p o n s i b l e  p a r t y ;

(2) W i t h  r e s p e c t  t o  p e r s o n a l  i n j u r y  or 

w r o n g f u l  d e a t h ;

(3) I f  t h e  p e r s o n  is g r o s s l y  n e g l i g e n t  or 

e n g a g e s  in w i l l f u l  m i s c o n d u c t ;  o r

(4) T o  a r e s p o n s e  u n d e r  t h e  C o m p r e h e n s i v e  

E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  a n d  L i a b i l i t y  

A c t  o f  19 8 0  (42 U . S . C .  S e c t i o n  9601, et seq.).

(c) A  r e s p o n s i b l e  p a r t y  s h a l l  b e  l i a b l e  for a n y  

r e m o v a l  c o s t s  a n d  d a m a g e s  t h a t  a n o t h e r  p e r s o n  is 

r e l i e v e d  o f  u n d e r  s u b s e c t i o n  (a) o f  t h i s  C o d e  s e c t i o n .

(d) N o t h i n g  i n  t h i s  C o d e  s e c t i o n  s h a l l  a f f e c t  t h e  

l i a b i l i t y  o f  a r e s p o n s i b l e  p a r t y  f o r  o i l  s p i l l  r e s p o n s e  

u n d e r  a n y  a p p l i c a b l e  s t a t e  l a w .”

S e c t i o n  2 . A l l  l a w s  a n d  p a r t s  o f  laws i n  c o n f l i c t  

w i t h  t h i s  A c t  a r e  r e p e a l e d .

c
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(907) -165-3867 or 465-2-150 
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Deliveries to: 240 Main Street 
Court Plaza, Room 500 

M ail Stop 3101

M E M O R A N D U M March 7, 1991

SUBJECT: Response action contractor civil liability - (HB 196)

TO: Representative Bill Hudson

FROM: Michael F. Ford j/' 
Legislative Counsel

The following is a section by section analysis of HB 196:

Section 1 - Findings and Purpose.

Section 2 * Deletes provisions concerning the types of damages for which a person 
will be strictly liable. These provisions are reinserted in section 3.

Section 3 - Adds a definition of "damages." Provides that damages includes acts or 
omissions of a response action contractor for which the response action contractor 
is not liable, under the provisions of AS 46.03.823 or 46.03.825.

Section 4 - Excludes an oil spill response action contractor from the provisions of this 
section.

Section 5 - Provides that an oil spill response action contractor is not liable for 
damages resulting from the release or threatened release of oil, unless the liability 
would exist if the contractor had not responded to the release or threatened release, 
or the contractor acted with gross negligence or intentional misconduct. Also 
provides that in the event of a lawsuit to recover for personal injury or death, this 
section would not apply.

Section 6 - Adds definitions of "response action", "response action contract", and
"response action contractor."



Representative Bill Hudson
March 7, 1991
Page 2

Section 7 - Repealer. 

Section 8 - Effective date.

MFF:mi
91-047.mai
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WALTER I. HICKEL, GOVERNOR
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(907) 465-2600

March 11, 1991
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POSITION PAPER 

HB 196

House Bill 196 proposes to shift the liability for simple negligence from an innocent oil 
spill response action contractor (RAC) to the party responsible for the spill so long as 
the RAC's act or omission is not contrary to a response plan or an order of the 
Federal or State on-scene coordinator.

The Department of Environmental Conservation supports HB 196 for the reasons set 
out in Section One of the Legislation, Findings and Purpose.

John'A* Sandor 
Commissioner
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A M E N D M E N T

OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

TO: HB 196

Page 1, line 3:

Delete "definition" 

Insert "definitions"

I
Page 1, line 3, following "‘response action’": ffe

Insert "and ‘response action contractor’

Page 5, line 11:

Delete "and'

Page 5, line 14, following "contract":

Insert and

(C) a person who acts as a volunteer and is engaged in a response action"



7-LS0797NA.2
Ford

03/11/91

A M E N D M E N T

OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

TO: HB 196

Page 2, lines 2 1 - 2 3 :

Delete all material and insert:

"(b) It is the purpose of this Act to

(1) define the liability of oil spill response action contractors in light of the crisis 

atmosphere in which they operate, and the uniquely severe consequences to the state of 

inadequate locally available oil spill cleanup capability;

(2) remove the existing deterrent to prompt and sufficient oil spill cleanup in this

state;

(3) place this state on an equal competitive footing with other states in attracting 

oil spill cleanup capability to this state; and

(4) place the liability for good faith response action on the person responsible for 

the spill, rather than the response action contractor."



y

7-LS079T .3 
Ford 

03/11/91

A M E N D M E N T

OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

TO: HB 196

Page 4, line 10:

Delete "a response plan or"

Insert "an"

Page 4, line 20, following "apply to":

Insen "(1)"

Page 4, line 21, following "death":

Insert or

(2) an act or omission contrary to a representation of the response action 

contractor asserting limited liability under (a) of this section, if

(A) the representation was incorporated into a contingency plan approved 

under AS 46.04.030 of a person responsible for the release or threatened release under 

AS 46.03.822; and

(B) the act or omission was the result of gross negligence or intentional 

misrepresentation"
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U N  IT H D  C O O K  I N L E T  D R I F T  A S S O C I A T I O N

P.O. Box 4649 KENAI, A L A S K A  99611

(907)283*3600 FAX (907) 283-3306

' U C I D A  O P P O S E S  H B  1 9 6  &  I T S  O B J E C T I V E  O F  L O W E R I N G  
FURTHER LIABILITY STANDARDS FOR RACS 

A p r i l  2 ,  1 9 9 1  •*

I ,  I n  b o t h  1 9 8 9  &  1 9 9 0  t h e  A l a s k a  l e g i s l a t u r e  l o w e r e d  t h e  s t a n d a r d  
o f  l i a b i l i t y  f o r  R A C ’ s  f r o m  t h e  n o r m a l  s t a n d a r d  o f  “s t r i c t  l i a b i l i t y " ,  i . e .  
l i a b l e  f o r  w h a t e v e r  i n j u r i e s  t h e  p e r s o n  c a u s e d ,  w h e t h e r  h e  w a s  n e g l i g e n t  

o r  n o t .

Presently.
1.  R A C ' s  a r e  O N L Y  l i a b l e  I f  t h e y  a r e  n e g l i g e n t  o r  e n g a g e d  t n  • 

I n t e n t i o n a l  m i s c o n d u c t .

2 .  R A C ’ s  a r e  O N L Y  l i a b l e  w h e n  h i s  o r  h e r  o w n  a c t s  o r  o m i s s i o n s  c a u s e  
I n j u r i e s .

3 .  I n  1 9 8 9  l e g i s l a t u r e  s t a t e d  t h a t :
“T o  s h o w  n e g l i g e n c e  b y  a  r e s p o n s e  a c t i o n  c o n t r a c t o r ,  a  c l a i m a n t  

m u s t - s h o w  t h a t  t h e  a c t s  o r  o m m i s s i o n s  o f  t h e  c o n t r a c t o r  u n d e r  t h e
r o c p o n e o  a c t i o n  c o n t r a c t  w o r #  n o t  In  a c c o r d a n c o  w i t h  g o n o r a U y  a - c o p t e d

p r o f e s s i o n a l  s t a n d a r d s  a n d  p r a c t i c e s  a t  t h e  t i m e  t h e i r  r e s p o n s e  a c t i o n  
s e r v i c e s  w e r e  p e r f o r m e d .

4 .  N e g l i g e n c e  I s  f o u n d  O N L Y  w h e n  i t  w o u l d  b e  u n r e a s o n a b l e  t o  a c t  a s
th® liable party did, In the rlrrumstancps surrounding the response action.

5 .  A s  p r o p o s e d ,  t h e  R A C  w o u l d  b e  I m m u n i z e d  f r o m  l i a b i l i t y  f o r  r o g u e  
a c t i o n s  t a k e n  t h a t  w e r e  c o n t r a r y  t o  a p p l i c a b l e  p l a n s  a n d  o r d e r s  o f  t h e  
a g e n c y  d i r e c t i n g  t h e  r e s p o n s e .

C u r r e n t  s t a n d a r d s  a r e  s u f f l c . 1 e Q L t Q . C Q v e n . t h e  l i a b i l i t y  e x p o s u r e  o f  
a l l  R A C ’ s  -  I n c l u d i n g  f i s h e r m e n  a n o J o c a l  c o m m u n i t i e s .

T h e o  M a t t h e w s
Administrative Assistant, U C I D A

W-JlOdTOS - SdldJJb S 3 1  2E:6I 16, 20



SP ILL  R E S P O N S E  C O N T R A C T O R  
L IM IT ED  L IAB IL ITY  PROPOSAL

I

RESPONSE ACTION PROPOSED
CONTRACTOR

CURRENT LEGISLATION
LIABILITY EFFECT

EXPOSURE

GROSS NEGLIGENCE
REMOVES:

INTENTIONAL ACTS

PERSONAL INJURY

DEATH

SIMPLE NEGLIGENCE

And clarifies 
that the spiller 

is STRICTLY LIABLE 
for dam ages that 
are the result of 

the limited immunity 
granted the 

resp o n se  action 
con tracto r



S T A T E S  W I T H  A C T I O N  SINCE 
1990 

LIMITING T H E  SPILL R E S P O N D E R  
F R O M  S I M P L E  N E G L I G E N C E  

LIABILITY

Delaware: 
Senate Bill 6 
Enacted 2/91

California:
Provides immunity for 
first 60, 90 days 
after the spill.
"Lempert-Keene Oil Spill 
Prevention & Response Act' 
of 1990 (Cal. Code 8670.56.6)

Mississippi: 
Bill passed 
Senate 2/91

Virginia:
Sec.62.1-44.34:18 D. 
1990

Hawaii:
Act 298,1990

c>

Georgia:
Passed
Senate
6 1 -0
2/91

Florida* 
Chapter 90-54^ 
1990



*

those who had no involvement in the spill itself.



OIL SP ILL  R E S P O N S E  
ACT ION  C O N T R A C T O R  

P R O P O S E D  LEG ISLAT ION

DOES THE BILL SOMEHOW LESSEN THE SP ILLER’S LIABILITY?

No! The bi l l makes it abso lute ly c lear that the spi l le r’s 
l i ab i l i ty for damages inc ludes any damages caused by the 
c leanup contractor’s act ion for wh ich l iab i l i ty is l imited

under the bil l .



OIL SP ILL R E S P O N S E  
ACT ION C O N T R A C T O R  

PROPOSED  LEG ISLAT ION

D O E S  T H E  BILL A F F E C T  A  C O N T I N G E N C Y  P L A N  
H O L D E R ’S RESPONSIBILITIES T O  MAINTAIN 

C L E A N U P  E Q U I P M E N T ?

No. A laska law on sp i l l  c o n t i n g e n c y  p l a n s  is una f fe c ted .  
T h e  p lan holder rema ins l i ab l e  for p e n a l t i e s  and d amage s  
if it does  not respond to a sp i l l  in a c c o r d a n c e  w i t h  the  

p rom ises  made  in that p lan .
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SP ILL  R E S P O N S E  C O N T R A C T O R  
L IM ITED  L IAB IL ITY  P ROPOSAL

RESPONSE ACTION PROPOSED
CONTRACTOR

CURRENT LEGISLATION
LIABILITY EFFECT
EXPOSURE

GROSS NEGL IGENCE 

INTENTIONAL ACTS

SIMPLE NEGLIGENCE

PERSONAL INJURY 

DEATH

REMOVES:

SIMPLE NEGL IGENCE

And clar i f ies 
that the spi l ler 

is STRICTLY LIABLE 
for damages that 
are the result of 

the l imited immunity 
granted the 

response act ion 
contractor



ST A T E S  W I T H  A C T I O N  S I N C E  
19 9 0  

LIMITING T H E  SPILL R E S P O N D E R  
F R O M  S I M P L E  N E G L I G E N C E  

LIABILITY

Delaware: 
Senate Bill 6 
Enacted 2/91

California:
Provides immunity for 
first 60, 90 days 
after the spill.
'Lempert-Keene Oil Spill 
Prevention & R esponse Act' 
of 1990 (Cal. Code 8670.56.6)

Mississippi: 
Bill passed 
Senate 2/91

Virginia:
Sec.62.1-44.34:18 D. 
1990

Hawaii:
Act 298,1990

{>

Georgia:
Passed
Senate
6 1 -0
2/91

Florida' 
Chapter 90-{ 
1990



W HO  D O E S  T H E  BILL APPLY TO?

The bill applies only to innocent cleanup contractors ~  

those who had no involvement in the spill itself.



OIL SP ILL  R E S P O N S E  
ACT ION  C O N T R A C T O R  

P R O P O S E D  L EG IS LA T ION

DOES THE BILL SOMEHOW LESSEN THE  SP ILLER’S LIABILITY?

No! The bi l l makes it absolute ly c lear that the sp i l l e r ’s 
l i ab i l i ty  for damages includes any damages caused by the 
c leanup contractor ’s act ion for w h i c h  l iab i l i ty  is l imited

under the bil l .



OIL SP ILL  R E S P O N S E  
ACT ION  CO N TR A C TO R  

PROPOSED  LEG ISLAT ION

D O E S  T H E  BILL A F F E C T  A C O N T I N G E N C Y  P L A N  
H O L D E R ’S RESPONSIBILITIES T O  MAINTAIN 

C L E A N U P  E Q U I P M E N T ?

No. A laska  law on sp i l l  c o n t i n g e n c y  p l a n s  is una f fe c ted .  
The  p lan  ho lder  rema ins l i ab le  for p e n a l t i e s  and  damages  
if it d o e s  not r e spond  to a sp i l l  in a c c o r d a n c e  w i t h  the  

p rom ise s  made  in that  p lan .
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Oil spill groups need legal assist
ONSIDER WHAT 
might occur IF a fire de­
partment responding to 
a bltio could be lucd for 
damngta resulting from 
lift firefighting. A lawyer 
might ride on evoty 

truck. And a no-fault contract might hava 
*o be negotiated before a boss w u  unrolled.

Of course this would be Billy, not to 
mention counterproductive. Yet such ii tha 
problem being confronted by ortpmlutlont 
formed to respond to oil tpilk. G unup  
Consortiums mch aa Clean Bay In th* Boy 
Alta and Clean Sea* In Southern Califor­
nia remain uncUr tha threat o l  lawsuits. tn 
Sacrnminto, Icfrialatora now aro debating 
proposal* that would add so-called Good 
Samaritan language to protect oil-deanup 
groups from llllgotlon except in sltuntlora 
of orert mlseorxhrctcr negligence.

ThU dacputo pit* the oil Industry, and 
environmental groups such at the Interna­
tional Bird Research and Rescue Center 
and tho Cosst Guard, against the California 
Trial Lawyers Association. There are two 
m.ilor oil rpin bills now moving toward 
p&ssagt, AB 2603 authored by Assembly­
man Ted Lempert, D-San Mateo, and SB 
ItJtO by Slate Senator Barry Keene, U- 
Mendocino. Neither addresses this issue. It 
Bi.wnllnl lluit "Good Samaritan’’sections 

s^oe added.
The trial lawyers contend thst the dis­

tinction between spilleni anti responders is 
net no clow si portrayed, since ths re­
sponding organisations often are nonprofit 
enllllcn created bv th* oil *hinn»r» ll

been charged that laxnesa on the part of 
Alyeskn, an oi! company-owned elennup 
company, contributed to damage caused by 
the grounding of tha Exxon Vakloi in Ala*, 
ks.

That may sound legally scnslbls. but it Is 
not a practical argument from th« pubh'c's 
point ot view. Rapid rcopoos* Is on* nf lh« 
keys to successful re«pones. Tim* will cause 
ths spill to worsan. Yol tha threat of law­
suits may causa delay by cleanup crews 
until responsibility is rasdo dear.

But while some aro oil company-owned, 
other groups are not. The Ventura County 
Commercial Fishermen's Association cre­
ated FORT — the Fisherman’* Oil Re­
sponse Team — to protect ths sensitive 
Chnnncl Island* and nearby coastal com­
munities. Through FORT, fishermen on 
their own boats can be called upon by 
dcan-up coordinators during an emergen­
cy. And they can be on the ecene Immedi­
ately, not days later. But FORT and its 
fisherman cannot piaca themselves In a_ 
position to accept unlimited liability.

Cleanup firms are willing to accept legal 
responsibility for willful misconduct, per­
sonal injury or wrongful death. They need 
protection from simple negligence because 
they must make quick decisions under dif­
ficult clrcumstnncca. Sometimes th.ev may 
guess wrung. In ranat ense*. they are not 
iclingon their own. but under Const Guard 
authority. The federal government. hnur-v 
er. is protected in mich circumstances (rum 
those seeking targets from wliich tn recoup 
losses. Clcwup rroups „ ,c nr,i q s fy

Imi
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Interoffice Communication
to D. L Bowler

from J. s. Haley

d»» February 26,1991

Subject Increased Cost to Milne Point Unit due to Alyeska’s
Oil Spill Response Service Agreement

Pursuant to a request from your office we have attempted to develop the additional 
costs to Conoco, the Overriding Royalty Interest Owners and the State of Alaska for 
' Milne Point Unit production as a result of Alyeska’s Oil Spill Response Agreement. 
The weighted average additional costs (which reduces the net-back value by an equal 
amount) are estimated, as follower

Increased costs/
(Reduced Net Back to Unit)

$3.69/Bbl 
$0.39/Bbl 
$0.10/Bbl*

February 1991 
March 1991 
April 1991

"This number is not expected to continue in the future as it reflects a cyde in the 
markets that may not often be repeated. We expect this number to be higher in May 
and thereaftr aven under existing sales arrangements.

t
The above figures represent the volume weighted increased costs. These numbers 

’ represent our best estimate of the increased costs based on current contracts, some 
of which ar8 tenuous at best, given the circumstances. We have been fortunate in 
selling our March and April production under terms that closely approximate pre- 
November 1BG0 sales. However, if we lost our best surviving market the cost per 
barrel could increase $4.00 to $5.00 per barrel or more over pre-November sales 
contracts. Our current market is very precarious and may be viewed as only a 30 day 
arrangement Thus, it is imperative that wa get soma relief from the Alaska legislature 
to have any assurances that net-backs for Milne Point Unit crude oro not significantly 
reduced because of implementation of Alyeska's Oil SpHI Response Service 
Agreement

The State of Alaska stands to share improved net-backs by the passage of the “Good 
ritflp* law for companies shipping oil through Princa William Sound.

'JSHrh
cc; J. R. sverfvold 

D. R. Heinzer

r
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Representative Bill Hudson 
January 28, 1991 
Page 2

groups in this manner. This may be the kind of distinction that would not survive a 
court challenge based on the equal protection clause. See  Turner Construction Co. 
v. Scales. 752 P.2d 467 (Alaska 1988).

Please contact me if you have further questions.
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MILNE POINT ROYALTY ■ CURRENT STATUTE

Month Loss M$

1 0

2 317

3 37

4 10

5 43

6 422

7 436

8 450

9 424

10 432

11 427

12 450

TOTAL 3,448



r "(iii) Into or on tho waters of the exclusive economic zono; 
‘ or • -1 w  , ■ ; • ’ 1 ;

“(iv) th a t may affect nuturul resources belonging to, ap- 
f pertaining to, or under tho exclusive management author­

ity of tho United StuteB. i • '-n 
i "(13) In carrying out Hub paragraph,-the President may-i- 

“(I) remove or urrango for tho removal of a discharge, and 
mitigate or prevent u substantial threat of 9 discharge, a t 

' any time; * •
(ii) direct or monitor ull Federal, State, and private 

actions to remove a discharge; and - 
1 . "(iii) remove und, if necesaury, destroy a vessel discharg­

ing, or threatening to dischurge, by whatever means are 
available. •. • • ■ •

"(2) D ischarge posing su b s ta n tia l t h r e a t  to  public h e a lth  
o r  w klkarb.— (A) If a discharge, or a substantial th reat of a 
discharge, of oil or a hazardous subBtunco from a vessel, offshore 
fucility, or onshore facility is of such a size or churucter as to be 
a substantial threat to the public health or welfare of the 
United States (including but not limited to fiBh, shellfish, wild­
life, other natural resources, and the public and private beaches 
and shorelines of tho United States), the President shall direct 
all Federul, State, und private actions to remove the discharge 
or to mitigate or prevent the threat of the discharge. 1 
■ "(B) In carrying out this parugraph, tho President may, with­
out regard to nny other provision of law governing contracting 
procedures or employment of personnel by the Federal Govern- 

. ment— ,■ • •• I ■ • - • • •. <.
"(i) remove or arrange for the removal of the discharge, 

or mitigate or prevent the substantial th reat of the dis- 
* charge; and

"(ii) remove and, if necessary, destroy1 a vessel discharg­
ing, or threatening to discharge, by whatever means are 

5-A available. -I- ,f •
"(3) Actions in accordance with national contingency 

plan.—(A) Each Federal agency, State; owner o r  operator, or 
other person participating in Offorts under this subsection Bhall 

-'act in accordance with the National Contingency-Plan-or as, 
directed by the President.

"(B) An owner or operator participating in efforts under this 
subsection shall act in accordance with the National Contin­
gency Plan and the applicable response plan required under 
subsection (j), or as directed by .the President.

"(4) Exemption from liability.—(A) A person is not liablefor 
removal costs or damages which result from actions taken or 
omitted to bo taken in the course of rendering care,'assistance, 
or advice consistent with the National Contingency P lan 'or as 
otherwise directed by the President. i *• ■ i f

it. “(B) Subparagraph (A) does not apply—j . . . ; V )  ill 't  \
. . .  t  "(») to a responsible party; •• . : >■ »• *:i ii*«hip! ’

"(ii) to a response under the Comprehensive Environ-
hn< - m ental Response, Compensation,'and Liability Act-of-1980

(42U.S.C.OoOletaeq.); • u  '•!.. •• i ’•>
"(iii) with respect to personal ii\jury or wrongful death; or 
"(iv) if the person1 is.grosslyi.inegUgent'or, engages in 

t • willful roUdonduct,- i lt.ihV •' . n

' PUBLIC L A W  101-380— AUG. 18,1990

C m 5 ^ I  P c iitohc-vo A c J r o\
PUBLIC LAW 101r380—AUG. 18,1890 104 STAT. 525

iljfi "(C) A responsible party is liable for any removal costs and 
'• -o'damages that another person is relieved of under subparagraph ,

(A).
■ . • "(6) Obligation and liability ok owner or operator not >'

akkectei).—Nothing in this subsection affects— V
“(A) the obligation of an owner or operator lo respond 

.i/ • immediately to a discharge, or the threut of u discharge, of
./ oil; or

"(B) the liubility of a responsible party under the Oil 
Pollution Act of 1990.

"(0) Responsible party defined—For purposes of this subsec- 
. tion, the term ‘responsible party1 has tho meaning given thnt 

term under section 1001 of the Oil Pollution Act of 1990.” .
(b) National Contingency Plan.—Subsection (d) of section 311 of 

the Federal Water Pollution Control Act (33 U.S.C. 1321(d)) is 
amended to read os follows:

“(d) National Contingency Plan.— 
f. , ’ “(1) Preparation by president.—The President shall prepare 

and publish a National Contingency Plan for removal of oil and 
hazardous substances pursuant to this section.

, . "(2) Contents.—The National Contingency Plan shall provide
i. . for efficient, coordinated, and effective action to minimize

• i : damage from oil and hazardous substance discharges, including
containment, dispersal,, and removal of oil ond hazardous sub- 

, n  stances, ond shall include, but not be limited io, the following:
..•i ,, "(A) Assignment of duties and responsibilities among

Federal departments and agencies in coordination with 
•j i State and local agencies and port authorities including, but 

not limited to, water pollution control and conservation nnd 
trusteeship of natural resources (including conservation of 

-,l . fish and wildlife). ..
• ; • .  "(B) Identification, procurement, maintenance, and stor­

age of equipment and supplies.
> ,i *.. (I "(C) Establishment or designation of Coast Guard strike 
•n teams, consisting of—
. i . f  . - " ( i )  p e r s o n n e l  w h o  Bhal l  be t r a i n e d ,  p r e p a r e d ,  a n d

a v a i l a b l e  to p ro v i d e  n ec es sa ry  serv i ces  t o c a r r y  o u t  t h e  
- , i  - N a t i o n a l  C o n t i n g e n c y  P l a n ;

“(ii) adequate oil ond hazardous substance pollution 
-  K.i - i f  control equipment and material; and

• • “(iii) a detailed oil and hazardous substance pollution
i'i >ii»-Tr«1rw and prevention plan, including measures to protect j
. . .  • fisheries and wildlife. ‘

It?.! i "(D) A system of surveillance and notice designed to
. • safeguard against os well as ensure earliest possible notice
i'•'ijiSaiv, of discharges of oil and hazardous substances ond imminent
•■■■.. threats of such discharges to the appropriate State and
.,L bigo1 Federal agencies.
••.■•'-'3 ‘-'.i IV "(E) Establishment of a national center to provide co- 

ordination and direction for operations in carrying out the 
•hllU- fm. Plan. ■ •
ovpaoTl'j “(F) Procedures and techniques to be employed in identi- 
-ijTmibnf.fying, containing, dispersing,, and removing oil and hazard­
ous s e ro u s  substances. .
\.d bnstb. "(G) A schedule, preprred in cooperation with the States,

•i identifying—
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(2) does upply only to releases for which notification to the depart­
m ent was provided and received in  the m anner prescribed under sta te  
law.

(c) The defense provided in AS 46.03.822(b)(1)(B) is not available to 
a potentially liable person with respect to costa or damages cuuBed by 
an act or omission of a response action contractor.

( d)  E x c e p t  a s p r o v i d e d  i n  (c)  o f  t h i s  s e c t i o n ,  t h i s  s e c t i o n  d oe s  n o t  

a f f e c t  t h e  l i a b i l i t y  u n d e r  t h i s  c h a p t e r  o r  u n d e r  a n y  o t h e r  B t a t e  l a w  o f  a  

p e r s o n  o t h e r  t h a n  a  r e s p o n s e  a c t i o n  c o n t r a c t o r .
(e) This Bection does not affect the liability  of a response action 

contractor th a t  m ay arise from the response action contractor’s failure 
to comply w ith the term s or conditions of a

(1) response action contract or a rem edial action plan if  one has 
boen approved by the departm ent; or

(2) contingency plan  approved by the  departm ent where the re ­
sponse action contractor is the plan holder.

(0 This section does not affect the liability of an employer who is a 
response action contractor w ith respect to an employee of the em­
ployer under any provision of law, including a law related to workers' 
compensation.

(g) In th is  section,
(1) "response action" m eans an action taken in connection with the 

m itigation or cleanup of a hazardous substance release or threatened 
release, including investigation, evaluation, plan development, m ap­
ping and surveying, engineering, design and construction, removal,
and equipm ent provision;

(2) "response action contract” m eans a w ritten contract or agree­
m ent to provide response action w ith respect to a  release or th re a t­
ened release of a hazardous substance, entered into by a person with

(A) the departm ent;
(B) another person who has entered into an agreem ent with the 

departm ent th a t  provides for response action subject to the depart­
m ent’s oversight and control;

(C) a federal agency w ith  jurisdiction over the release or threatened
r e l e a s e ;  o r

(D) ano ther person potentially liable for the release or threatened 
release under s ta te  or federal law;

(3) "response action contractor” m eans
(A) a  person who en ters into a  response action contract w ith respect 

to a  release or th reatened  release of a  hazardous substance and who is 
carrying out the contract, including a cooperative organization formed 
to m ain tain  and supply response equipm ent and m aterials th a t enters 
into a response action contract rela ting  to a release or threatened 
release; and

(B) a person who is retained or hired by and is under the  control of a 
person described in (A) of th is paragraph to provide services related to

. | 46.03.828 W ater, air, Hinkhuv, cTiL t  i u . u u . g u u

the response action contract. (5 3 ch 39 SLA 1989; am 55 3 — 7 ch 191 
SLA 1990)

Effort of  am endm ents. —  The 1990 first sentence; rewrote subsection (b); in 
oaxmimenl, effective June 27, 1990, in subsection (s), inserted the designation for 
*utw«ction is), inserted "whose acla or paragraph ( 1 ) while adding paragraph (2 ); 
Musuoru are not contrary to a response and, in aul>section (g) added tubpara-  
pt»n or order by a state or federal agency graphs (2 )(C) and (2 )(D) and all the Ian- 
Waving jurisdiction over the release or guage of aubparagraph (3)(A) beginning 
threatened release” near the middle of the with "including.”

8ec. 40.03.820. D efin itions. In AS 40.03.822 — 46.03.828 
(I) "act of God” means an act of na tu re  which iB unforeseeable in 

kind or degree;
<21 "economic benefit" means a benefit m easurable in economic 

terms, including but not limited to the gathering, catching, or killing 
of food or other items utilized in a subsistence economy and their 
replacement cost;

13) "facility”
(A) includes a
(i) building, structure, installation, equipm ent, well, pit, pond, la ­

goon, impoundment, ditch, landfill, storage container, motor vehicle, 
rolling stock, aircraft, or pipe or pipeline, including a pipe into a sewer 
or publicly-owned treatm ent works;

(ii) site or area a t  which a hazardous substance has been deposited, 
stored, disposed of, placed, or otherwise located;

(B) does not include any consumer product in consumer use;
(4) "having control over a hazardous substance" means producing, 

handling, storing, transporting, or refining a hazardous substance for 
commercial purposes im m ediately beforo entry  of the hazardous sub­
stance into the atmosphere or in or upon the w ater, surface, or subsur­
face land of the state, and specifically includes bailees and carriers of 
a hazardous subatance;

(5) "hazardous substance" means
(A) an element or compound which, when i t  en ters into the atm o­

sphere or in or upon the w ater or surface or subsunace land of the 
slate, presents an im m inent and substan tia l danger to the public 
health or welfare, including but not lim ited to fish, anim als, vegeta­
tion, or any part of the na tu ra l hab ita t in which they are found;

(B) oil; or
(C) a substance defined as a hazardous substance under 42 U.S.C. 

9601(14);
(6) "natural resources” meanB land, ftBh, wildlife, biota, air, water, 

ground water, drinking w ater supplies, and other such resources be­
longing to, managed by, held in truat by, appertaining to, or otherwise 
controlled by the sta te  or a municipality;
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zed under 43 U.S.C. 1601 — 
t Act) that acquired the facil-

)y inheritance or bequest; or 
1 entity and the state acquired 
‘>08 (Alaska Statehood Act). 
i  reason to know that the haz- 
l, or at the facility, as provided 
•t have undertaken, at the time 
•s into the previous ownership 
tth good commercial or custom- 
: liability. For purposes of this 
>unt all relevant facts, including 
experience the person has;
•e price to the value of the prop-

/ ascertainable information about

e or likely presence of contamina-

nation by appropriate inspection, 
h the liability of a person who pre- 
cy or vessel and who would other- 
ed actual knowledge of the release 

I is substance at the facility or vessel 
ership to another without disclosing 
•le under (a)(2) of  this section, and a 
ction is not available to the person, 
iish the liability of a person who, by 
tributed to the release or threatened 
that is tht. subject of the action relat-

harmless, or similar agreement, or 
t effective to transfer liability under 
perator of a facility or vessel or from I 
r a release or substantial threat of I 
• subsection does not bar an agreement j  
demnify a party to the agreement fori 
iis subsection does not bar a cause of j 
r, or other person subject to liability! 
ntor, has or would have, by reason f
nst another person, 
lity is not liable under this section fcr] 
f actions taken in response to an erne*! 
threatened release of a hazardous su 
a facility or vessel owned by anotha
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n̂ rson unless the actions taken by the state or municipality constitute 
-roes negligence or intentional misconduct.

(i) In an action to recover damages and costs, a person otherwise 
jointly and severally liable under this section is relieved of joint liabil­
i t y  and is liable severally for damages and costs attributable to that 
person if the person proves that

(1) the harm caused by the release or threatened release is divisi­
ble; and

(2) there is a reasonable basis for apportionment of costs and dam­
ages to that person.

(j) A person may seek contribution from any other person who is 
liable under (a) of this section during or after a civil action under (a) of 
this section. Actions under this subsection shall be brought under the 
Alaska Rules of Civil Procedure and are governed by state law. In 
resolving claims for contribution under this section, the court may 
allocate damages and costs among liable parties using equitable fac­
tors determined to be appropriate by the court. This subsection does 
not diminish the right of a person to bring an action for contribution 
in the absence of a civil action under (a) of this section. l§ 1 ch 122 
SU 1972; am § 13 ch 220 SLA 1976; am § 2 ch 39 S U  1989)

C ross re fe re n c e s . — For app licab ility  
of the 1989 am endm ent of th is  section to 
releases or th rea ts  o f re leases th a t  oc­
curred before May 13. 1989. see § 8, ch.
39, SLA 1989 in the T em porary  and  Spe­
cial Acta. For lim ited im m un ity  from lia-

Sec. 46.03.823. Hazardous substance response action contrac­
tor*. (a) A person who is a response action contractor with respect to
a release or threatened release of a hazardous substance whose acts or
omissions are not contrary to a response plan or order by a state or 
federal agency having jurisdiction over the release or threatened re­
lease is not civilly liable for injuries, costs, damages, expenses, or 
other liability that results from the release or threatened release un­
ices the release or threatened release is caused by an act or omission 
of the response action contractor that is negligent or grossly negligent 
or constitutes intentional misconduct. To show negligence by a re­
sponse action contractor, a claimant must show that the acts or omis­
sions of the contractor under the response action contract were not in 
accordance with generally accepted professional standards and prac­
tices at the time the response action services were performed.

Cb) The liability limitation under (a) of this section
(1) does not apply to a response action contractor who would other­

wise be liable for the release or threatened release under state or 
Weral law even if that person had not carried out a response action 
with respect to the release or threatened release; and

{ 46.03.823 W atkr, A ir, Energy, Etc. § 46.03.823
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bility u nder th is section, see § 4, ch. 96.
SLA 1990 in the Temporary and  Special 
Acts.

EfTect o f  am endm en ts . — T he 1989 
am endm ent, effective May 13, 1989. r e ­
wrote th is section.
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F e b r u a r y  2 6 ,  1 9 9 1

MEMORANDUM

T O :  R e p r e s e n t a t i v e  B i l l  H u d s o n

F RO M :  G l e n n  T .  G r a y  k f e

L e g i s l a t i v e  A n a l y s t

R E :  O i l  S p i l l  R e s p o n s e  C o n t r a c t o r  L i a b i l i t y  L a w s  i n  O t h e r  S t a t e s

R e s e a r c h  R e q u e s t  9 1 . 1 4 4

Y o u  a s k e d  a b o u t  l i a b i l i t y  l a w s  i n  o t h e r  s t a t e s  c o n c e r n i n g  o i l  s p i l l  r e s p o n s e  

c o n t r a c t o r s .  S p e c i f i c a l l y ,  y o u  r e q u e s t e d  i n f o r m a t i o n  a b o u t  s t a t e s  w h i c h  h a v e  

l i m i t e d  l i a b i l i t y  f o r  c o n t r a c t o r s  a n d  t h e i r  r e a s o n s  f o r  d o i n g  i t .  Y o u  a l s o  

a s k e d  a b o u t  s t a t e s  t h a t  h a v e  c o n s i d e r e d  b u t  r e j e c t e d  s u c h  l e g i s l a t i o n .

We c o n t a c t e d  s t a f f  a t t o r n e y s ,  r e s o u r c e  a g e n c y  o f f i c i a l s  o r  l e g i s l a t i v e  s t a f f  

i n  1 6  s t a t e s  t o  o b t a i n  t h e  i n f o r m a t i o n  f o r  t h i s  m e m o r a n d u m .  A n  a t t e m p t  w a s  

m a d e  t o  c o n t a c t  m o r e  t h a n  o n e  p e r s o n  f r o m  e a c h  s t a t e  t o  c o n f i r m  i n f o r m a t i o n .

F o r  s o m e  s t a t e s  i t  w a s  d i f f i c u l t  t o  l o c a t e  a n y o n e  w h o  h a d  a  t h o r o u g h

u n d e r s t a n d i n g  o f  t h e  i m p l i c a t i o n s  o f  r e s p o n s e  c o n t r a c t o r  l i a b i l i t y  s t a t u t e s .  

We a l s o  c o n t a c t e d  s t a f f  f r o m  s e v e r a l  n a t i o n a l  o r g a n i z a t i o n s :  t h e  C o a s t a l

S t a t e s  O r g a n i z a t i o n ,  t h e  N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s ,  a n d  t h e

M a r i n e  S p i l l  R e s p o n s e  C o r p o r a t i o n  ( M S R C ) .

T h i s  m e m o r a n d u m  b e g i n s  w i t h  b a c k g r o u n d  i n f o r m a t i o n  a b o u t  t h e  e f f o r t  t o  l i m i t  

t h e  l i a b i l i t y  o f  r e s p o n s e  a c t i o n  c o n t r a c t o r s .  A  b r i e f  d e s c r i p t i o n  o f  h o w  

v a r i o u s  s t a t e s  h a v e  d e a l t  w i t h  c o n t r a c t o r  l i a b i l i t y  f o l l o w s .  T h e  m e m o r a n d u m  

c o n c l u d e s  w i t h  a  s u m m a r y  o f  n a t i o n a l  t r e n d s  r e g a r d i n g  l i a b i l i t y  r e g i m e s  f o r  

o i l  s p i l l  c l e a n  u p  c o n t r a c t o r s .

B a c k g r o u n d

S i n c e  t h e  f e d e r a l  O i l  P o l l u t i o n  A c t  o f  1 9 9 0  p a s s e d  i n  A u g u s t ,  m a n y  s t a t e s  

r e p o r t  t h a t  t h e  M a r i n e  S p i l l  R e s p o n s e  C o r p o r a t i o n  ( f o r m e r l y  t h e  P e t r o l e u m  

I n s t i t u t e  R e s p o n s e  O r g a n i z a t i o n )  a n d  o i l  s p i l l  r e s p o n s e  c o n t r a c t o r s  h a v e  

l o b b i e d  t h e m  t o  l i m i t  t h e  l i a b i l i t y  o f  r e s p o n s e  a c t i o n  c o n t r a c t o r s .  T h e  

f e d e r a l  l a w  l i m i t s  l i a b i l i t y  f o r  p e r s o n s  w h o  r e s p o n d  t o  a n  o i l  s p i l l  i n  f e d e r a l  

w a t e r s  a s  l o n g  a s  t h e y  a c t  c o n s i s t e n t l y  w i t h  t h e  N a t i o n a l  C o n t i n g e n c y  P l a n  [ 3 3  

U . S . C .  1 3 2 1  ( c ) ( 4 ) ] .  R e s p o n d e r s  a r e  s t i l l  l i a b l e ,  h o w e v e r ,  f o r  p e r s o n a l  i n j u r y  

a n d  w r o n g f u l  d e a t h ,  a n d  i f  t h e y  a r e  g r o s s l y  n e g l i g e n t  o r  e n g a g e  i n  w i l f u l
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m i s c o n d u c t .  T h e  a c t  d o e s  n o t  p r e e m p t  s t a t e s  f r o m  e n a c t i n g  m o r e  s t r i n g e n t  

l i a b i l i t y  r e g i m e s  [ 3 3  U . S . C .  1 3 2 1 ( g ) ( 2 ) ] . 1

L a w s  w h i c h  l i m i t  l i a b i l i t y  f o r  p e r s o n s  w h o  r e s p o n d  t o  s p i l l s  o f  o i l  o r  

h a z a r d o u s  m a t e r i a l s  a r e  c o m m o n l y  r e f e r r e d  t o  a s  g o o d  S a m a r i t a n  l a w s .  W h i l e  

s o m e  s t a t e s  e x e m p t  o n l y  p e o p l e  w h o  a r e  n o t  c o m p e n s a t e d ,  o t h e r  s t a t e s  h a v e  

c h a n g e d  t h e i r  l a w s  t o  b e  c o n s i s t e n t  w i t h  f e d e r a l  l a w .  R a t h e r  t h a n  h o l d i n g  

c o n t r a c t o r s  s t r i c t l y  l i a b l e ,  o r  l i a b l e  f o r  s i m p l e  n e g l i g e n c e ,  s u c h  s t a t e s  l i m i t  

c o n t r a c t o r  l i a b i l i t y  t o  g r o s s  n e g l i g e n c e ,  w i l f u l  m i s c o n d u c t ,  p e r s o n a l  i n j u r y  

o r  w r o n g f u l  d e a t h .  D e f i n i t i o n s  o f  t h e s e  d i f f e r e n t  s t a n d a r d s  o f  l i a b i l i t y  m a y  

b e  f o u n d  i n  A t t a c h m e n t  A .

T h e  f e d e r a l  O i l  P o l l u t i o n  A c t  o f  1 9 9 0  r e q u i r e s  t h a t  o w n e r s  o r  o p e r a t o r s  o f  t a n k  

v e s s e l s  a n d  o i l  f a c i l i t i e s  d e v e l o p  r e s p o n s e  p l a n s .  T h e s e  p l a n s  m u s t  s h o w  t h a t  

o w n e r s  o r  o p e r a t o r s  h a v e  p e r s o n n e l  a n d  e q u i p m e n t  t o  " r e m o v e  t o  t h e  m a x i m u m  

e x t e n t  p r a c t i c a b l e  a  w o r s t  c a s e  d i s c h a r g e  .  . . "  [ 3 3  USC 3 2 1 ( j ) ( 5 ) ] .  F o r  m a n y  

f a c i l i t i e s  a n d  t a n k e r s ,  t h e  M SRC p r o v i d e s  t h e  o n l y  f e a s i b l e  m e a n s  t o  c o m p l y  

w i t h  t h i s  p r o v i s i o n .  T h e  MSRC i s  a  n o n p r o f i t  o r g a n i z a t i o n  f u n d e d  b y  t h e  M a r i n e  

P r e s e r v a t i o n  A s s o c i a t i o n  ( M P A ) ,  a  g r o u p  o f  o i l  i n d u s t r y  c o m p a n i e s .  A c c o r d i n g  

t o  D a v i d  L a r k i n ,  d i r e c t o r  o f  g o v e r n m e n t  a f f a i r s  f o r  t h e  M S R C ,  t h e  o r g a n i z a t i o n  

o p e r a t e s  i n d e p e n d e n t l y  f r o m  t h e  M P A .  T h e  MSRC p l a n s  t o  h a v e  f i v e  r e g i o n a l  

r e s p o n s e  c e n t e r s  a n d  2 3  p r e - s t a g i n g  a r e a s  w h e r e  e q u i p m e n t  w i l l  b e  s t o r e d .  M r .  

L a r k i n  s a y s  t h a t  b e c a u s e  a n  o i l  s p i l l  c a n  s p r e a d  a c r o s s  t h e  j u r i s d i c t i o n s  o f  

m a n y  s t a t e s ,  i t  i s  i m p o r t a n t  t o  h a v e  c o n s i s t e n t  l i a b i l i t y  s t a n d a r d s .  

O t h e r w i s e ,  i n  t h e  e v e n t  o f  a  s p i l l ,  c o n t r a c t o r s  w o u l d  h a v e  t o  r e s p o n d  t o  

d i f f e r e n t  r u l e s  i n  e a c h  s t a t e .  M r .  L a r k i n  a l s o  s a y s  t h a t  i n s u r a n c e  c o s t s  f o r  

u n l i m i t e d  l i a b i l i t y  a r e  p r o h i b i t i v e ,  a n d  i f  a  s t a t e  d o e s  n o t  h a v e  a d e q u a t e  

i m m u n i t y  f o r  t h e  r e s p o n d e r s ,  t h e  M SRC w i l l  h a v e  t o  c o n s i d e r  w h a t  i t s  r o l e  w i l l  

b e  i n  t h a t  s t a t e .

T h e  M S R C ' s  i n v o l v e m e n t  i n  A l a s k a  i s  u n c l e a r .  A c c o r d i n g  t o  M r .  L a r k i n ,  t h e  MSRC  

h a s  n o  p l a n s  t o  l o c a t e  a  p r e - s t a g i n g  a r e a  i n  A l a s k a ,  a n d  c u r r e n t  l i a b i l i t y  

s t a n d a r d s  d o  n o t  p r o v i d e  a n  i n c e n t i v e  t o  c o n s i d e r  t h i s  o p t i o n .  T h e  MSRC  

d o c u m e n t  i n  A t t a c h m e n t  B d o e s ,  h o w e v e r ,  r e f e r  t o  a  p l a n n e d  p r e - s t a g i n g  a r e a  i n  

A l a s k a .  A l y e s k a  P i p e l i n e  S e r v i c e  C o m p a n y  c u r r e n t l y  p r o v i d e s  s p i l l  r e s p o n s e  

a s s i s t a n c e  f o r  t a n k e r s  t r a n s p o r t i n g  o i l  f r o m  t h e  T r a n s A l a s k a  P i p e l i n e .  

A c c o r d i n g  t o  G e n e  B u r d e n ,  a v i c e - p r e s i d e n t  f o r  T e s o r o ,  A l y e s k a  r e q u i r e s  T e s o r o  

t o  o b t a i n  o n e  b i l l i o n  d o l l a r s  o f  d i r e c t  a c t i o n  i n s u r a n c e  f o r  i t  t o  t r a n s p o r t  

o i l  i n  P r i n c e  W i l l i a m  S o u n d .  S u c h  i n s u r a n c e  i s  d i f f i c u l t ,  i f  n o t  i m p o s s i b l e  

t o  o b t a i n  ( s e e  A t t a c h m e n t  C ,  L e g i s l a t i v e  R e s e a r c h  M e m o r a n d u m  9 0 . 2 0 0 ) .  M r .  

B u r d e n  s a y s  t h a t  c o v e r a g e  t h r o u g h  a  P r o t e c t i o n  a n d  I n d e m n i t y  ( P & I )  c l u b  w o u l d

W t e r  a n  o i l  s p i l l ,  s t a t e  a n d  f e d e r a l  a u t h o r i t i e s  m a y  b r i n g  s e p a r a t e  

a c t i o n s  a g a i n s t  a  c o n t r a c t o r  b a s e d  o n  t h e i r  i n d i v i d u a l  s t a n d a r d s .



n o t  p r o v i d e  d i r e c t  a c t i o n  a n d  w o u l d  b e  c o s t  p r o h i b i t i v e  f o r  T e s o r o .  M r .  

B u r d e n  b e l i e v e s  t h a t  i n s u r a n c e  r e q u i r e m e n t s  w o u l d  b e  r e d u c e d  i f  A l a s k a  l i m i t s  

t h e  l i a b i l i t y  f o r  r e s p o n s e  a c t i o n  c o n t r a c t o r s .  H e  a l s o  s a y s  t h a t  f r i v o l o u s  

l i t i g a t i o n  w o u l d  b e  r e d u c e d  b y  c h a n g i n g  t h e  c u r r e n t  l a w .
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A r k a n s a s

A c c o r d i n g  t o  S t e v e  W e a v e r ,  c h i e f  l e g a l  c o u n c i l  f o r  t h e  D e p a r t m e n t  o f  P o l l u t i o n  

C o n t r o l  a n d  E c o l o g y ,  A r k a n s a s  h o l d s  o i l  s p i l l  r e s p o n s e  c o n t r a c t o r s  r e s p o n s i b l e  

f o r  s i m p l e  n e g l i g e n c e .  H e  s a y s  t h a t  i n  1 9 8 5  l e g i s l a t i o n  w a s  p a s s e d  t h a t  h e l d  

c o n t r a c t o r s  r e s p o n s i b l e  f o r  g r o s s  n e g l i g e n c e ,  b u t  t h a t  t h e  o i l  i n d u s t r y  

s u p p o r t e d  a  l a w  p a s s e d  i n  1 9 8 9  m a k i n g  c o n t r a c t o r s  l i a b l e  f o r  s i m p l e  n e g l i g e n c e .  

M r .  W e a v e r  s a i d  t h a t  A r k a n s a s  w a n t s  t o  k e e p  r e s p o n s e  c o n t r a c t o r s  t o  a s  h i g h  

a s t a n d a r d  a s  p o s s i b l e .

C a l i f o r n i a

T h e  C a l i f o r n i a  G e n e r a l  A s s e m b l y  p a s s e d  a b i l l  l a s t  y e a r  t h a t  i n c l u d e s  a  

p r o v i s i o n  t o  l i m i t  l i a b i l i t y  f o r  p e o p l e  w h o  r e s p o n d  t o  o i l  s p i l l s  ( o t h e r  t h a n  

f o r  g r o s s  n e g l i g e n c e ,  w i l f u l  m i s c o n d u c t ,  p e r s o n a l  i n j u r y ,  o r  w r o n g f u l  d e a t h ) .  

T h e  l a w  l i m i t s  l i a b i l i t y  f o r  p e o p l e  w h o  a c t  i n  g o o d  f a i t h  a n d  i n  a c c o r d a n c e  

w i t h  t h e  N a t i o n a l  C o n t i n g e n c y  P l a n ,  t h e  s t a t e  o i l  s p i l l  c o n t i n g e n c y  p l a n ,  o r  

a t  t h e  d i r e c t i o n  o f  t h e  o n - s i t e  c o o r d i n a t o r  o r  t h e  U n i t e d  S t a t e s  C o a s t  G u a r d .  

T h e  a c t  r e s t r i c t s  t h e  l i m i t a t i o n  o f  l i a b i l i t y  f o r  r e s p o n s e  a c t i o n  c o n t r a c t o r s  

f o r  6 0  d a y s  a f t e r  t h e y  b e g i n  c l e a n u p  w i t h  a  p o s s i b l e  e x t e n s i o n  o f  3 0  d a y s .

A c c o r d i n g  t o  D r .  J i m  R o t e ,  p r i n c i p a l  c o n s u l t a n t  f o r  t h e  C a l i f o r n i a  G e n e r a l  

A s s e m b l y  O f f i c e  o f  R e s e a r c h ,  t h e  p r o v i s i o n  l i m i t i n g  a  r e s p o n s e  c o n t r a c t o r ' s  

l i a b i l i t y  t o  6 0  d a y s  r e s u l t e d  f r o m  a  c o m p r o m i s e  b e t w e e n  l o b b y i n g  e f f o r t s  o f  t h e  

C a l i f o r n i a  t r i a l  l a w y e r s  a n d  r e s p o n s e  c o n t r a c t o r s .  D r .  R o t e  b e l i e v e s  t h a t  t h e  

l i m i t a t i o n  o f  l i a b i l i t y  f o r  r e s p o n s e  c o n t r a c t o r s  i s  j u s t i f i e d  b e c a u s e  t h e y  

r e s p o n d  t o  e m e r g e n c i e s  a n d  m a y  b e  c o m p a r e d  t o  o t h e r  e m e r g e n c y  r e s p o n d e r s  s u c h  

a s  a m b u l a n c e  d r i v e r s  a n d  f i r e  f i g h t e r s .  T h e  6 0 - d a y  l i m i t  e n c o u r a g e s  

c o n t r a c t o r s  n o t  t o  b e c o m e  c a r e l e s s .

C o n n e c t i c u t

A c c o r d i n g  t o  C h a r l e s  Z i e m i n s k i ,  p r i n c i p a l  e m e r g e n c y  r e s p o n s e  c o o r d i n a t o r  f o r  

t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  P r o t e c t i o n ,  C o n n e c t i c u t  h a s  n o  c a p  o n  l i a b i l i t y  

f o r  n e g l i g e n c e .  O t h e r  t h a n  d u r i n g  a  f e w  o i l  s p i l l s  i n  t h e  e a r l y  1 9 7 0 s ,  

C o n n e c t i c u t  h a s  n o t  h a d  m u c h  r e c e n t  e x p e r i e n c e  w i t h  r e s p o n s e  c o n t r a c t o r s .  M r .

2
D i r e c t  a c t i o n  m e a n s  t h a t  a  c l a i m a n t  c o u l d  r e c o v e r  c o s t s  d i r e c t l y  f r o m  t h e  

i n s u r e r  w i t h o u t  g o i n g  t h r o u g h  T e s o r o .
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Z i e m i n s k i  s a y s  t h a t  h e  i s  n o t  a w a r e  o f  e f f o r t s  t o  c h a n g e  c u r r e n t  l i a b i l i t y  

l a w s  f o r  o i l  s p i l l  c l e a n  u p  c o n t r a c t o r s .

D e l  a w a r e

T h e  D e l a w a r e  G e n e r a l  A s s e m b l y  r e c e n t l y  p a s s e d  l e g i s l a t i o n  c o n s i s t e n t  w i t h  

f e d e r a l  l a w  c o n c e r n i n g  l i a b i l i t y  o f  r e s p o n s e  c o n t r a c t o r s .  T h e  l e g i s l a t i o n  i s  

a w a i t i n g  t h e  g o v e r n o r ' s  s i g n a t u r e .  A c c o r d i n g  t o  S h a r i  W i l s o n ,  s t a f f  a t t o r n e y  

f o r  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e ,  c o n t r a c t o r s  m a y  b e  l i a b l e  f o r  s i m p l e  

n e g l i g e n c e  i f  t h e y  s i g n i f i c a n t l y  i n c r e a s e  t h e  d a m a g e  r e s u l t i n g  f r o m  a n  o i l  

s p i l l .  C o n t r a c t o r s  m a y  g e t  a r o u n d  t h i s  p r o v i s i o n  i f  t h e y  s u b c o n t r a c t  w i t h  a  

p a r t y  w h o  d o e s  n o t  r e c e i v e  c o m p e n s a t i o n  f o r  s p i l l  c l e a n  u p ,  s u c h  a s  t h e  M S R C .

F l o r i d a

L e g i s l a t i o n  p a s s e d  l a s t  y e a r  b y  t h e  F l o r i d a  l e g i s l a t u r e  l i m i t s  t h e  l i a b i l i t y  

o f  p e r s o n s  r e s p o n d i n g  t o  a n  o i l  s p i l l  a s  l o n g  a s  t h e y  a r e  n o t  g r o s s l y  n e g l i g e n t  

( F S  3 7 6 . 0 9 ) .  T h i s  p r o v i s i o n  a p p e a r s  t o  i n c l u d e  r e s p o n s e  a c t i o n  c o n t r a c t o r s ,  

a l t h o u g h  a  s e p a r a t e  p r o v i s i o n  ( F S  3 7 6 . 3 1 9 )  p r o v i d e s  i n d e m n i f i c a t i o n  f o r  

r e s p o n s e  c o n t r a c t o r s  f o r  s i m p l e  n e g l i g e n c e  i f  t h e y  h a v e  a  w r i t t e n  c o n t r a c t  w i t h  

t h e  s t a t e .  S e v e r a l  s t a t e  o f f i c i a l s  w i t h  w h o m  w e  s p o k e  w e r e  u n a b l e  t o  e x p l a i n  

w h y  t h e  s t a t e  w o u l d  n e e d  t o  i n d e m n i f y  a  c o n t r a c t o r  f o r  s i m p l e  n e g l i g e n c e  i f  t h e  

c o n t r a c t o r  w e r e  o n l y  l i a b l e  f o r  g r o s s  n e g l i g e n c e  a n d  w i l f u l  m i s c o n d u c t .

H a w a i  i

T h e  H a w a i i  l e g i s l a t u r e  p a s s e d  l e g i s l a t i o n  d u r i n g  1 9 9 0  t h a t  a p p a r e n t l y  l i m i t s  

t h e  l i a b i l i t y  o f  r e s p o n s e  a c t i o n  c o n t r a c t o r s .  T h e  l a w  s t a t e s  t h a t  n o  p e r s o n  

s h a l l  b e  l i a b l e  " a s  a  r e s u l t  o f  a c t i o n s  t a k e n  o r  o m i t t e d  i n  t h e  c o u r s e  o f  

r e n d e r i n g  c a r e ,  a s s i s t a n c e  o r  a d v i c e  i n  a c c o r d a n c e  w i t h  t h i s  c h a p t e r  o r  a t  t h e  

d i r e c t i o n  o f  a n  o n - s c e n e  c o o r d i n a t o r , "  u n l e s s  t h e  a c t i o n s  r e s u l t e d  f r o m  g r o s s  

n e g l i g e n c e  o r  i n t e n t i o n a l  m i s c o n d u c t .  T h e r e  i s  a q u e s t i o n  w h e t h e r  t h e  

l e g i s l a t u r e  i n t e n d e d  t o  l i m i t  t h e  l i a b i l i t y  o f  c o n t r a c t o r s  b e c a u s e  t h e  l a n g u a g e  

m o d i f i e s  s e c t i o n  1 0 7 ( d )  o f  t h e  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  

C o m p e n s a t i o n ,  a n d  L i a b i l i t y  A c t  ( C E R C L A )  i n s t e a d  o f  s e c t i o n  1 1 9  o f  t h a t  a c t  

( s e c t i o n  1 1 9  e x e m p t s  r e s p o n s e  a c t i o n  c o n t r a c t o r s  f r o m  s t r i c t  l i a b i l i t y  f o r  t h e  

c l e a n  u p  o f  h a z a r d o u s  s u b s t a n c e s ) .

L o u i s i a n a

L o u i s i a n a  l a w  c u r r e n t l y  h o l d s  r e s p o n s e  c o n t r a c t o r s  s t r i c t l y  l i a b l e  f o r  t h e i r  

c l e a n  u p  e f f o r t s .  MSRC h a s  r e p o r t e d l y  s a i d  t h a t  i f  L o u i s i a n a  d o e s  n o t  l i m i t  

l i a b i l i t y  f o r  r e s p o n s e  a c t i o n  c o n t r a c t o r s ,  t h e  MSRC w o u l d  r e c o n s i d e r  i t s  p l a n s  

t o  l o c a t e  o n e  o f  i t s  f i v e  r e g i o n a l  c e n t e r s  i n  L o u i s i a n a .
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M a i n e

M a i n e ' s  g o o d  S a m a r i t a n  l a w  c u r r e n t l y  l i m i t s  t h e  l i a b i l i t y  o f  p e o p l e  w h o  r e s p o n d  

t o  o i l  s p i l l s  a s  l o n g  a s  t h e y  d o  n o t  r e c e i v e  c o m p e n s a t i o n .  R e s p o n s e  

c o n t r a c t o r s  r e c e i v i n g  p a y m e n t  a r e  l i a b l e  f o r  s i m p l e  n e g l i g e n c e .  A c c o r d i n g  t o  

B a r b a r a  F o s t e r  o f  t h e  N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s ,  t h e  MSRC s a i d  

t h a t  i t  w o u l d  n o t  p r o v i d e  a n  o f f i c e  i n  M a i n e  i f  l i a b i l i t y  f o r  r e s p o n s e  a c t i o n  

c o n t r a c t o r s  w a s  n o t  l i m i t e d .  T h e  l e g i s l a t u r e  i s  c u r r e n t l y  c o n s i d e r i n g  a  b i l l  

t o  l i m i t  l i a b i l i t y  t o  g r o s s  n e g l i g e n c e .  P e r r y  C o g b u r n ,  a n  o i l  a n d  h a z a r d o u s  

m a t e r i a l s  s p e c i a l i s t  f o r  t h e  M a i n e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  P r o t e c t i o n ,  

s a y s  t h a t  t h e r e  h a s  n o t  b e e n  a  p r o b l e m  w i t h  r e s p o n s e  c o n t r a c t o r s  a n d  i f  t h e  

l a w s  a r e  t o o  s t r i c t  c o n t r a c t o r s  m a y  n o t  r e s p o n d  t o  s p i l l s .

M a r y l a n d

M a r y l a n d  c u r r e n t l y  d o e s  n o t  l i m i t  t h e  l i a b i l i t y  o f  r e s p o n s e  a c t i o n  c o n t r a c t o r s .  

T h e  l e g i s l a t u r e  i s  e x p e c t e d  t o  c o n s i d e r  a b i l l  t h i s  s e s s i o n  t h a t  h a s  p r o v i s i o n s  

s i m i l a r  t o  t h o s e  o f  t h e  f e d e r a l  g o v e r n m e n t .

L a s t  ’ / e e k  d u r i n g  a r e g i o n a l  r e s p o n s e  t e a m  d r i l l  i n  C h e s a p e a k e  B a y ,  c o n t r a c t o r s  

r e f u s e d  t o  r e s p o n d  t o  t h e  s p i l l  b e c a u s e  o f  M a r y l a n d ' s  l i a b i l i t y  r e g i m e .  T h e  

d r i l l  p r o c e e d e d  u n d e r  t h e  a s s u m p t i o n  t h a t  a n  o i l  t a n k e r  h a d  c o l l i d e d  w i t h  a  

c o n t a i n e r  s h i p  c a r r y i n g  h a z a r d o u s  w a s t e .  T h e  U n i t e d  S t a t e s  C o a s t  G u a r d  ( U S C G )  

t o o k  c o n t r o l  o f  t h e  " s p i l l "  b u t  c o u l d  n o t  c o n v i n c e  t h e  c o n t r a c t o r s  t o  r e s p o n d .  

T h e  USCG r e c e i v e d  v e r b a l  a p p r o v a l  f r o m  t h e  G o v e r n o r  o f  M a r y l a n d  a n d  w r i t t e n  

a p p r o v a l  f r o m  t h e  s t a t e ' s  d i r e c t o r  o f  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t  t o  e x e m p t  

c o n t r a c t o r s  f r o m  l i a b i l i t y  d u r i n g  t h e  d r i l l .  T h e r e  w e r e ,  h o w e v e r ,  c o n c e r n s  

a b o u t  t h e  l e g a l i t y  o f  s u c h  a n  e x e m p t i o n .  A c c o r d i n g  t o  L t .  C o m m a n d e r  S h u l t z ,  

c o o r d i n a t o r  f o r  t h e  N a t i o n a l  R e s p o n s e  T e a m ,  t h e  USCG c o n s i d e r e d  t o w i n g  t h e  

b o a t s  i n t o  V i r g i n i a  w a t e r s  m u c h  t o  t h e  a l a r m  o f  V i r g i n i a  a u t h o r i t i e s .  T h e  

d r i l l  w i l l  c o n t i n u e  o n  M a r c h  1 2 ,  w i t h  t h e  b e g i n n i n g  o f  t h e  s e c o n d  d a y  o f  t h e  

i m a g i n a r y  s p i l l .

M i s s i s s i p p i

M r .  C h a r l e s  C h i s m ,  d i r e c t o r  o f  t h e  O f f i c e  o f  P o l l u t i o n  C o n t r o l ,  s a y s  t h a t  

M i s s i s s i p p i  d o e s  n o t  l i m i t  t h e  l i a b i l i t y  f o r  r e s p o n s e  a c t i o n  c o n t r a c t o r s .  A  

b i l l  c u r r e n t l y  b e i n g  c o n s i d e r e d  b y  t h e  s t a t e  l e g i s l a t u r e  w o u l d  l i m i t  c o n t r a c t o r  

l i a b i l i t y .  M r  C h i s m  s a y s  h e  d o e s  n o t  o b j e c t  t o  s u c h  a  l i a b i l i t y  l i m i t a t i o n .

3
A l t h o u g h  t h e r e  w a s  a c t u a l l y  n o  a c c i d e n t  o r  o i l  s p i l l ,  a u t h o r i t i e s  

p r o c e e d e d  t h r o u g h o u t  t h e  d r i l l  a s  i f  i t  w a s  r e a l .
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N e w  Y o r k

S h e r r y  C h r i m e s ,  a s s i s t a n t  c o u n s e l  f o r  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  

C o n s e r v a t i o n ,  s a y s  t h a t  N e w  Y o r k  h a s  r e s i s t e d  a t t e m p t s  b y  t h e  o i l  i n d u s t r y  t o  

l i m i t  t h e  l i a b i l i t y  o f  r e s p o n s e  a c t i o n  c o n t r a c t o r s .  T h e  c u r r e n t  l a w  h o l d s  

c o n t r a c t o r s  l i a b l e  f o r  s i m p l e  n e g l i g e n c e .  M s .  C h r i m e s  s a i d  t h a t  t h e  s t a t e  

o f t e n  u s e s  r e s p o n s e  c o n t r a c t o r s  a n d  t h a t  t h e  c u r r e n t  l a w  i s  a d e q u a t e .  S h e  

s a y s  t h a t  r e s p o n s e  c o n t r a c t o r s  s h o u l d  b e  h e l d  t o  t h e  s a m e  s t a n d a r d  o f  l i a b i l i t y  

a s  o t h e r  c o n t r a c t o r s .

N o r t h  C a r o l i n a

E d  G a v i n ,  o f  t h e  O f f i c e  o f  G e n e r a l  C o u n c i l  f o r  t h e  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s  a n d  C o m m u n i t y  D e v e l o p m e n t ,  s a y s  t h a t  N o r t h  C a r o l i n a  h a s  n o  l i m i t a t i o n  

f o r  l i a b i l i t y  f o r  c o n t r a c t o r s  w h o  c l e a n  u p  o i l  s p i l l s .  H e  s a y s  t h a t  t h e r e  h a s  

n o t  b e e n  m u c h  e f f o r t  t o  c h a n g e  t h e  c u r r e n t  l a w ,  a n d  t h a t  N o r t h  C a r o l i n a  h a s  

o n l y  a  f e w  o i l  t e r m i n a l s ,  a  p i p e l i n e  a n d  a  s m a l l  o i l  r e f i n e r y .

O r e g o n

C o n t r a c t o r s  r e s p o n d i n g  t o  a n  o i l  s p i l l  c u r r e n t l y  h a v e  u n l i m i t e d  l i a b i l i t y .  T h e  

l e g i s l a t u r e ,  h o w e v e r ,  i s  c o n s i d e r i n g  l i m i t i n g  t h e  l i a b i l i t y  o f  r e s p o n s e  

c o n t r a c t o r s .  B r u c e  S o u t h e r l a n d ,  o f  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  Q u a l i t y ,  

s a i d  t h a t  b e c a u s e  O r e g o n  b o r d e r s  t h e  C o l u m b i a  R i v e r  w i t h  W a s h i n g t o n ,  t h e  s t a t e s  

u s u a l l y  t r y  t o  h a v e  c o m p a t i b l e  o i l  s p i l l  l e g i s l a t i o n .  ( W a s h i n g t o n  c u r r e n t l y  

l i m i t s  t h e  l i a b i l i t y  o f  c o n t r a c t o r s . )

P e n n s y l v a n i a

F r e d  O s m a n ,  d i r e c t o r  o f  E n v i r o n m e n t a l  E m e r g e n c y  R e s p o n s e ,  s a y s  t h a t  t h e  

P e n n s y l v a n i a  l e g i s l a t u r e  p a s s e d  a n  a c t  d u r i n g  N o v e m b e r  1 9 9 0  l i m i t i n g  r e s p o n s e  

a c t i o n  c o n t r a c t o r  l i a b i l i t y  t o  w i l f u l  m i s c o n d u c t  o r  g r o s s  n e g l i g e n c e .  H e  

t h i n k s  t h a t  s i m p l e  n e g l i g e n c e  i s  n o t  a  g o o d  s t a n d a r d  f o r  r e s p o n s e  a c t i o n  

c o n t r a c t o r s  b e c a u s e  t h e y  r e s p o n d  t o  e m e r g e n c i e s  i n  a n  e f f o r t  t o  p r e v e n t  d a m a g e  

t o  t h e  e n v i r o n m e n t  a n d  p r o p e r t y .

V i r g i n i a

D a v i d  O r m s ,  a n  e n v i r o n m e n t a l  p r o g r a m  m a n a g e r  f o r  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t ,  

s a y s  t h a t  V i r g i n i a  h a s  p a t t e r n e d  i t s  c o n t r a c t o r  l i a b i l i t y  l a w  a f t e r  t h e  f e d e r a l  

O i l  P o l l u t i o n  A c t  o f  1 9 9 0 .  H e  d o e s  n o t  t h i n k  t h a t  l i m i t i n g  c o n t r a c t o r  

l i a b i l i t y  t o  g r o s s  n e g l i g e n c e  p o s e s  a  p r o b l e m .

M r .  O r m s  s a y s  t h a t  d u r i n g  a  r e g i o n a l  r e s p o n s e  t e a m  d r i l l  h e  a t t e n d e d  l a s t  w e e k  

i n  C h e s a p e a k e  B a y ,  r e s p o n s e  a c t i o n  c o n t r a c t o r s  r e f u s e d  t o  r e s p o n d  t o  t h e  o i l



Representative Hudson
February 26, 1991
Page 8

w a s  a l s o  c i t e d  a s  a  r e a s o n  f o r  l i m i t e d  l i a b i l i t y .  T h e  MSRC s u p p o r t s  s t a t e  

l e g i s l a t i o n  r e s e m b l i n g  f e d e r a l  l a w  s o  t h a t  t h e r e  w i l l  b e  c o n s i s t e n c y  d u r i n g  o i l  

s p i l l s  t h a t  r e a c h  t h e  w a t e r s  o f  m o r e  t h a n  o n e  s t a t e .

T h e  F e d e r a l  O i l  P o l l u t i o n  A c t  o f  1 9 9 0 ,  h o w e v e r ,  p e r m i t s  s t a t e s  t o  r e q u i r e  

h i g h e r  s t a n d a r d s .  D a v i d  S l a d e ,  g e n e r a l  c o u n c i l  f o r  t h e  C o a s t a l  S t a t e s  

O r g a n i z a t i o n ,  s a y s  t h a t  w h i l e  h i s  o r g a n i z a t i o n  d o e s  n o t  r e c o m m e n d  h o w  s t a t e s  

s h o u l d  r e s p o n d  t o  t h e  l i a b i l i t y  q u e s t i o n ,  o n e  o p t i o n  a v a i l a b l e  w o u l d  b e  t o  

k e e p  t h e  s i m p l e  n e g l i g e n c e  l i a b i l i t y  s t a n d a r d  b u t  t o  p l a c e  a  c a p  o n  t h e  a m o u n t  

o f  l i a b i l i t y .  T h i s  o p t i o n  w o u l d  r e d u c e  t h e  l i a b i l i t y  o f  r e s p o n s e  a c t i o n  

c o n t r a c t o r s  a n d  g i v e  t h e m  s o m e  i n c e n t i v e  t o  o p e r a t e  c a r e f u l l y .  T h e  C o a s t a l  

S t a t e s  O r g a n i z a t i o n  e x p e c t s  t o  r e l e a s e  a  w h i t e  p a p e r  n e x t  m o n t h  a b o u t  h o w  

s t a t e s  h a v e  r e s p o n d e d  t o  a  n u m b e r  o f  i s s u e s  r e l a t i n g  t o  t h e  F e d e r a l  O i l  

P o l l u t i o n  C o n t r o l  A c t  o f  1 9 9 0 .  A c o p y  o f  t h i s  p a p e r  w i l l  b e  f o r w a r d e d  t o  y o u r  

o f f i c e  a s  s o o n  a s  w e  r e c e i v e  i t .

I  h o p e  t h i s  i n f o r m a t i o n  i s  h e l p f u l .  P l e a s e  c o n t a c t  t h i s  o f f i c e  i f  w e  m a y  b e  

o f  a d d i t i o n a l  a s s i s t a n c e .

A t t a c h m e n t s
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SUBJECT: Response action contractor liability (Work Order 7LS-0552) 

Representative Bill HudsonTO: Hudson

f H - rFROM: Michael F. Ford 
Legislative Counsel

You have asked for our opinion on legislation proposed by Tesoro Alaska Petroleum 
Company, regarding the liability of oil spill response action contractors. The 
proposed legislation would narrow the potential liability of a response action 
contractor with respect to a release or threatened release of oil, by eliminating 
liability for negligence in most instances.

Under AS 46.03.823, the potential liability of a response action contractor is generally 
limited to negligence, gross negligence and acts of intentional misconduct. This 
section also establishes a negligence standard that a claimant must show was violated 
in order to prove liability, and contains several exceptions to the general rule of 
liability. The exceptions are specific instances in which the legislature has decided 
that the general rule on liability should not apply.

The proposed legislation would narrow the liability of a response action contractor 
who responds to a release or threatened release of oil by limiting the liability to (1) 
gross negligence, (2) intentional misconduct, and (3) acts or omissions that would 
result in liability, even if the contractor had not carried out a response action. 
Therefore acts of negligence would not result in liability, unless the act or omission 
would be negligent even if the contractor had not carried out a response action. 
Finally, you should note that the proposed new section on oil spill response action 
contractors does not contain the exceptions to the general rule of liability written into 
law as AS 46.03.823(b)(2), (c), (d), (e), and (f).

The proposed legislation also raises a constitutional equal protection issue. If the 
exception for oil spill response contractors was enacted, there would be two different 
rules of liability, one for oil spill response contractors and one for all other response 
contractors. While this type of distinction does not always offend the constitutional 
equal protection clause, there must be a rational reason to distinguish between similar
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Concerning *011 Spill Ran po n d e r’a Limited Immunity*

WHEREAS, i t  i s  in  th «  in te r e s t s  o f  th e  c i t iz e n s  and 
re s o u rc e s  o f  C a l i f o r n ia ,  O regon, W ash ing ton , A la s k a , 
and Idaho  to  ensure  t h a t  q u a l i f i e d ,  h ig h ly  t r a in e d  
o i l  s p i i l  response  o rg a n is a t io n s  a re  i n  p la c e  and 
re a d y  to  respond to  o i l  s p i l l s  anywhere a lo n g  o u r  
c o a s t l in e s ;  and

WHEREAS, th e  success o f  th e  m odern-day s p i l l  response  
o rg a n iz a t io n  depends upon c o u n tle s s  f is h e rm e n , 
s u b c o n tra c to rs ,  v e te r in a r ia n s ,  and o th e r  p a r t - t im e  
s p e c ia l is t s  who m ust be p re p a re d  on an em ergency 
b a s is  t o  a c t  s w i f t l y  and u n n e s i to n t ly  i n  th e  fa c e  c f  
adve rse  c irc u m s ta n c e s  and o f te n  w i th  f a r  le s s  th a n  
com p le te  in fo r m a t io n ;  and

WHEREAS, th e s e  respon de rs  w i l l  be d e te r re d  f r o n  
p e r fo rm in g  c le a n -u p  a c t i v i t i e s  on b e h a lf  o f  th e  
p e rso n  o r  p e rson s  a c tu a l ly  re s p o n s ib le  f o r  th o  s p i l l  
i f  th e y  a re  u n d u ly  exposed t o  u n l im ite d  l i a b i l i t y  in  
th e  course  o f  t h e i r  re sp o n se  a c t i v i t i e s ;

HOW, THERETORE, BE IT  RESOLVED by  th e  P a c i f ic  
F is h e r ie s  L e g is la t iv e  Task Force  t h a t  th e  fis h e rm e n  
and o th e r  s p i l l  re s p o n d e rs , who p e r fo rm  u n d o r a dve rse  
c o n d it io n s  t o  th a  b a s t o f  t h e i r  t r a in e d  a b i l i t i e s  and 
fo l lo w in g  th e  d i r e c t io n s  o f  re c o g n is e d  s ta te  and 
fe d e r a l a u t h o r i t ie s ,  s h o u ld  be a f fo rd e d  H a l t e d  
im m u n ity  fro m  la w s u its  a r is in g  as a consequence o f  
t h e i r  respon se  a c t i v i t i e s ;  and

BE IT  FURTHER RESOLVBD, t h a t  th e  P a c i f ic  F is h e r ie s  
L e g is la t iv e  Task Force  s u p p o rts  and encourages s ta ts  
and fe d e ra l le g is la t io n  w h ich  g ra n ts  any pe rso n  who 
responds t o  an o i l  s p i l l ,  caused by  a n o th e r ,  im m u n ity  
from  l i a b i l i t y  f r o a  a l l  c o s ts  and danages e x c e p t in
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caa«* whore tho responder aoto with groea negligence 
or willful nieoonduct, or causes personal injury or 
vrongful death; and

FURTHER SB I® H E  SOLVED, whero limitations on inununity 
are granted to respondaru, it ifl important that 
victim* be fully protected and compensated for 
damages, and tho party responsible for tha Bpill in 
tha first instance ahall ha liable for any damage 
caused by responder's simple negligence.

COPIES o f  t h i s  R e s o lu tio n  s h a l l  be t ra n s m it te d  t o  th e  
H ono rab le  George Bush, P re s id e n t o f  th e  U n ite d  
S ta te s }  and Members o f  th e  U n ite d  S ta te s  S enate  and 
th e  House o f  R e p re s e n ta tiv e s  o f  A la s k a , W ash ing ton , 
O regon, C a l i f o r n ia ,  and Id a h o ,
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