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Introduced by: Brown

KENAI PENINSULA CAUCUS
RESOLUTION NO. 91-5

A RESOLUTION OF THE KENAI PENINSULA CAUCUS CONCERNING "OIL SPILL
RESPONDER®S LIMITED IMMUNITY.™

WHEREAS, it is in the interest of the citizens of the State of
Alaska and the Kenai Perj.nsula Borough to ensure that qualified,
highly trained oil spill response organizations are in place and
ready to respond to all spills; and,

WHEREAS, the success of a spill response organization depends
upon spill response contractors as well as countless fishermen,
subcontractors, and other part-time professionals and specialists
who must be prepared on an emergency basis to act swiftly and
unhesitantly in the face of adverse circumstances and often with
far less than complete information; and,

WHEREAS, these responders will be deterred from performing clean—
up activities on behalf of the person or persons actually
responsible for the spill if they are unduly exposed to unlimited
liability in the course of their response activities.

NOW, THEREFORE BE IT RESOLVED by the Kenai Peninsula Caucus that
the spill response contractors, 1including fishermen,
subcontractors and part-time professionals and specialists, who
perform in response to an oil spill to be best of their abilities
and following the directions of recognized state and federal
authorities, should be afforded limited immunity from lawsuits
arising as a consequence of their response activities; and,

BE IT FURTHER RESOLVED, that the Kenai Peninsula Caucus supports
and encourages Alaska State legislation which grants any person
who responds to an oil spill, caused by another, immunity from
liability from all costs and damages except in cases where the
responder acts with gross negligence or willful misconduct, or
causes personal injury or wrongful death; and,

FURTHER BE IT RESOLVED, where limitations on immunity are granted
to responders, it is important that victims be fully protected
and compensated for damages, and the party responsible for the
spill in the first instance shall be liable for any damages
caused by responder®s simple negligence.
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COPIES of this Resolution shall be transmitted to the Honorable
Walter Hickel, Governor of the State of Alaska; and members of
the Alaska House and Senate Resource Committees and Special
Committees on Oil and Gas.

PASSED BY THE KENAI PENINSULA CA this 22nd day of March,
1991.

Ja rown, President
(3/8/91)
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UCI9A

UNITED COOK INLET DRIFT ASSOCIATION
P.0 Box 4649 KENAI. ALASKA 99611

t (907) 283-3600 FAX (907) 283-3306

April 10, 1991

Representative Clift Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

DCIDA OPPOSES C3 for H8 196 & ITS OBJECTIVE OF FURTHER
LOWERING LIABILITY STANDARDS FOR RAC’'S.

In Doth 1989 w 1990, the Alaska legiiiatore lowered me standard of
'lability for RAC’;, from the normal standard o' "strict liability"”, i.e. liable
tor whatever injuries the person caused, whether he was negligent or not.

Presently

1 RAC's are ONLY liable if they are negligent or engaged in
intentional rnisconduct.

j]. RAC’s are ONLY Itable when his or her own acts or omissions cause
injuries.

3. In 1989, legislature stated that:

"To show negligence by a response action contractor, a claimant
must show that the acts or crnrnissicns of the contractor under the
response action contract were not in accordance with generally accepted

professional standarGs anc practives at the time their response action
services were performed.

4. Negligence is found ONLY when it would be unreasonable to act as
the liable party did in the circumstances surrounding the response action.

Current standards are sufficient to cover me liability exposure of

all RAC's - inducing fishermen and local communities. Ucida feels that no
change is needed
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UCIDA would, however, like to comment on the actual Issue that
appears to us to be driving this legislation. Alyeska has imposed on Tesoro
financial requirements in a format that is directly actionalble. To the best
of our knowledge such coverage that exceeds the $20 million Dali park is
impossible to get. Alyeska then requires $i billion of such coverage of
Tesoro. Tesoro then feels obliged out of self preservation to promote
legislation that will reduce Alyeska's liability exposure to incidents of

gross negligence in the hope that, if successful, Alyeska will impose
requirements that Tesoro can meet.

UCIDA reoards the abovp scenario as little less than blackmail on
the part of Alyeska. What will prevent them from requiring $5 billion in
directly actionable insurance next year? UCIDA does recognize nowpwr
mat T”snro has a legitimate problem with this boneeno requirement -
literally has been placed by Alueska between the proverbial rock and a
hara spot. UCIDA has expressed both of these sentiments to our local
Sorough Assembly arid to Tesnro representatives.

UCIDA respectfully requests that the legislature consider replacing
this legislation - which is not needed- with language that addresses the
real issue - ponding requirements that are reasonable but that can oe
capped in some manner to prevent industry from using them as a lever to
undermine good public policy.

'We would like to suggest two possible optieris:

1) Legislation that would limit a RAC's ability to require proof of
financial responsibility to a level no greater than that required by the
state in AS 46.04 040 UCIDA understands that the level set in AS
46.04.040 should not be static - it clearly will be adjusted from time to
time by the legislature to conform to good public policy.

2) if an PAC requires bonding requirements above those set in AS
46.04.040, then the RAC should be required to accept oil pollution
insurance syndicate coverage.

Page 2
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in conclusion, UCIDA does not support changing current state
Mablility statues. Even the concept of a sunset provision and a 30 day
window is poor public policy. Alyeska anG other similanlly situated RAC's
will turn over spill resense to any spiHer well within the 30 day window.
Legislation is needed to address Tesoro's immediate dilemma and the
genera! issue of ponding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant
UCIDA

cc:  Senator Lloyd Jones, Chairman, Senate Resource Commutes
Senator Paul Fischer
Rep. Gail Phillips
Rep. Mike Navarre
Rep. Jim Zawacki
kenai Borough Assembly
Mayor Don Gillrnan
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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ON HB196

by Riki Ott

The Oil Reform Alliance and United Fishermen of Alaska
are strongly opposed to the intent of HB196. We think a
bill that reduces the state®s liability standards for
response action contractors (RACs) 1is both unnecessary and
undesirable.

Our biggest concern with HB196 is that it weakens laws
passed only last year, laws designed to strengthen oil spill

prevention and response incentives. Alaska®s current
liability standard offers more protection to the public than
the federal government®s standard of gross negligence. The

right of states to set higher standards than the federal
government is a key provision of the Oil Pollution Act of
1990 (OPA90) and this right should not be dismissed lightly.

ITf HB196 is viewed from the perspective of Ffishermen
and communities as victims, the 1inadequacies of this bill

become apparent. HB196 effectively places another hurdle
across the path of victims trying to get compensation for
damages caused by a catastrophic oil spill. Further, it

shifts the liability of spill response from RACs to
taxpayers.

It is questionable whether someone can assume another®s
liability. The spiller retains the right to argue that they

are not liable. The burden of proof, under HB196, lies with
the ™"person bringing a claim against the RAC"™ (CS HB196 pg-
6, lines 19-20). Until the case is settled in a court of

law, the victim remains uncompensated.

Arguments in favor of this bill state that Alaska“"s
legal atmosphere and liability exposures that discourage new

cleanup contractors from entering the state. But factually,
the number of RACs has 1increased significantly since Exxon
Valdez spill. In Alaska. RACs could also get the same cover

of protection that they seek in HB196 by indemnification
through contingency plans.

700 11 Strrrl, 11 Anrlwrncp, AlmUn 00501 « (007) 274-nnil
mi RdifiHhf«
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Tesorols plea for Immunity from Alaska®s liability
standards does not stem from a problem with existing law;
rather, it stems from Alyeska®s requirement of a one billion
dollar direct action bond from all parties regardless of
size. Last session countless hours were spent tailoring
HB567 for both large and small operators. If Alyeska
restructured its bonding requirement, Tesoro"s problems
evaporate.

Conoco®"s testimony of their recent response to a spill
with an unknown responsible party 1is misleading. Conoco
implied that "volunteer™ response, in cases where the
spiller is either unknown or insolvent, would be limited 1in
the future unless RACs were iImmunized.

However under existing law, if the spiller 1is unknown
or insolvent, the state assumes control of the cleanup - and
reimburses RACs for reasonable expenses. It iIs important to
realize that Conoco did respond to a spill with an unknown
responsible party under existing law with existing liability
standards.

Liability protection for small RACs, such as fishermen
or communities, can be achieved through contractual
indemnification. The problem with strict liability as
perceived by Tesoro, Conoco, and even the community RACs
simply does not exist.

Alaska®"s strict liability standard was watered down in
1989 by the legislature so RACs would be liable for injuries
caused by their own response actions only if they were
negligent or engaged in intentional misconduct. Under
existing law, to show negligence by a RAC, a claimant must
show that the acts or omissions of the contractor under the
response action contract was ndt in accordance with
generally accepted professional standard and practices at
the time their response action services were performed (AS
46.09.823(a)).-

Existing law provides ample protection for RACs and
marginal protection for the public. To further weaken the
state®"s liability standard would be a grave and regrettable
step away from the lessons learned from the Exxon Valdez
spill.

UNITED FISHERMEN OF ALASKA
#7r 7 M i

Greg Selder
Executive Director

i e [0 B
211 4th Street. Suite 112 Ithin Alaska [-800-478-
Juneau. AK 99801 Fax* (907) 463 2545
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18 March 1991

Representative Cliff Davidson
P.O. Box V
Juneau, Alaska 99811

Dear Representative Davidson:

U.S. Oil & Refining Co. and its wholly owned subsidiary, U.S.
Oil Supply Co., have been involved in the business of
transporting ANS crude oil from Valdez to the State of
Washington and to other Alaskan ports by tankers for several
years. This activity was necessary to supply U.S. 0Oil &
Refining Co."s refinery in Tacoma, Washington with crude oil as
well as to supply other refineries such as Tesoro, Texaco, and
Shell.

Alyeska had agreed to provide clean-up services to shippers of
crude oil from Valdez in case such shippers spilled crude in
Prince William Sound. When Alyeska decided, however, that 1its
legal liability resulting from these services was unlimited even
though it had not caused the spill, Alyeska demanded indemnity
from such shippers in the amount of $1 billion. Such a
requirement could not be satisfied through iInsurance by the
shippers or tanker owners and thus prevented U.S. 0Oil & Refining
Co. and others from continuing to transport ANS crude. of
course, Tor the owners of Alyeska and other very large oil
companies, the requirement was not impossible to meet. They
just indemnify Alyeska by contract. This 1is not an option open
to smallercompanies such as ourselves.

We Dbelievein taking responsibility for our ownactions and
insuring these activities to the extent possible. Ships which
we used were members of TOVALOP and always provided $700 million
of P&l insurance; and we as shippers always met the financial
responsibility requirements of the State of Alaska and are
members of CRISTAL. However, to be required to indemnify others
such as Alyeska for their negligence and in such a substantial
sum as $1 billion not only seems unreasonable but is in fact
impossible. The result was our being prevented from continuing
to transport ANS to our refinery 1in Tacoma. The economic impact
of not buying barrels delivered on U.S. Oil vessels 1is estimated
to be over$5 million per year.

Asubsidiary o! trie Time C| Grouo



Representative Cliff Davidson
10 March 19)1
Page 2

The proposed House Bill No. 196 would limit the liability of the
spill responders such as Alyeska. Since it would apparently
satisfy Alyeska that its potential liability would be covered by
insurance availabl; to shippers, we are hopeful that companies
such as ours would be able to transport ANS as they have done in
the past. It does not avoid or limit the liability of anyone
who spills oil nor do we believe it should. However, the oil
spill responder who did not create the spill is then permitted
to quickly respond to the clean-up need without taking on
unreasonable responsibility for the spill created by others.

Your help in advancing the proposed legislation will be greatly
appreciated.

Very truly yours,
U.S. OIL & REFINING CO.

D.i/t- - \U~\a ~d

W.C. Kitto
Vice President

paw/0169
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North Peninsula Chamber of Commerce

P.0. Box 8053 Nikiskl. Alaska owm 3s (807) 778-4349

kortx rxnvsvu. chahbei 0r comkwck
RJUOLmMOM

A RESOLUTION SUPPO&TXHO OIL STILL RESPOTON'l LUCTU) IKHUHITT

VHAREA3, It la In ch« Inctrsst of tha citizens of tha State of

Alaska «ad tha Xanal Tonlnaul* Borough to anaura that qualified,

highly trained o il aplll response organizatlona ata In place tad
roady to respond to a Il apllla; and

WHEREAS, tha aueeaaa of a a p ill raaponaa organisation dcpanda
upon a p lll ranponaa concractora aa w all as countless flsharaen,

subcontractors, and othar part-clse profcaaionala and apaclallaCt
who oust b« praparad on an emergency bails to act avlifcly and
UQhtaiCantly In tha faca of advtrsa clccucatancoa and oftan with

far laso than conplac* Inform ation; and

WUZnZAS, chaaa rospuodara w ill 1* dacauod Ctoa performing
clean-up acclvicla* on bahalf of tha parnon or paraona actually
responsible for tha o plll I'f chay ara unduly sxposid to wunlioltad

lia b ility in the coursa of chair raaponaa activities;

ROW THEREFORE, BE IT RESOLVED BT THX BOARD 0T THE NORTH
PENINSULA CHAMBER OF COMMERCI:

aocclon n That tha a p Ill raaponaa contractors, including
tlaharnan, subcontractors and part-tlaa profoaalonals and
specialists, who porfom in raaponaa to an o il spA Il to tha bast of
chair abilities and following tha direction* of racognlasd atnto
and fodarol tuchorltlaa, ahould ba affordsd Ilnle ad Ineunlcy froa
lavsulta arising as a conaaquanca of chair raaponuo activiclaa; and

Soctlon 2: That tha Rortb Peninsula Chasbar of Coouxarea

eupporta and ancouragaa Alaska Stato legislation which granta any

parson who responds to an o il ap lll, caused by m other, Im m unity
fros lia b ility lron a Il coica and doasgrs- axcapc in casat whtro
tha responder acts viIth groia nagllgcnca or w illful sdaconduec, or =m

ctdsaa personal injury or wrongful death*, and



RPR U

P.O. Box 8050 NIKlskl, AUftka 99*35 (907) 77%i

Sactloo 3t That vbara Illaltaclona oo laaeunlcy to grantad to
raapoodara, le i» iapottant chat victima bo fully procaecad and
eoapaoaatad for datutai, aad tha party raapondlbla for tha aplll la
tha firat inatanca aball ba liabla for any damagaa eauaad by
raapondar®a aiapla nagltjanca.

ADCPTED BY THE HKIH PZHIhSUU GHAVBER OF GOMIRE ON THIS
_7ri DA or . 1991,

L
Harfa Bacfcar, Praaldaae of TUT
NORTH PENINSULA CHAMBER OF COMMERCE
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CITY OF KENAI
Oil C(2tyUlzl &> Ol&albol

210 Fidalgo Avenue
BICENTENNIAL Kenai, Alaska 99611
Vittytux£td “fis*fcC ty wit/ca jSfrte/ TELEPHONE 253-7535

FAX 907-283-3014
April 10, 1991

Representative Bill Hudson, Chairman
House Oil and Gas Committee

State of Alaska

P.0O. BOX V

Juneau, AK 99811

RE: BOUSE BILL 196 - LIABILITY LIMITS FOR OIL CLEAN-UP
CONTRACTORS

The City Council of the City of Kenai, at their meeting of

April 3, 1991 unanimously stated their support of House Bill 196.
The bill, as you are aware, 1is designed to afford limited
immunity from lawsuits to citizenry groups responding to oil
spills caused by another, unless the responder acts with gross
negligence or willful misconduct, or causes personal injury or

wrongful death.

These groups consist of spill response contractors, countless
fishermen, subcontractors, and other part-time professionals and
specialists who must be prepared, on an emergency basis, to act
swiftly and unhesitantly in the face of adverse circumstances and
often with far less than complete information.

Exposure to unlimited liability in the course of response
activities may deter responders from performing clean-up
activities on behalf of the person or persons actually
responsible for the spill.

The City Council of the City of Kenai supports House Bill 196 and
encourages the Alaska State Legislature to pass this legislation.
Where limitations on immunity are granted to responders, it 1is
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Representative Bill Hudson
April 10, 1991
Page 2

important that victims be fully protected and compensated for
damages. The party responsible for the spill in the first
instance should be liable for any damages caused by the
responders® simple negligence.

Again, the city Council of the City of Kenai supports this
legislation.

Sincerely,

JIwW/clf



12 April 1991
PO Box 2397
Homer, Alaska 99603

Legislators

Alaska State Legislature
PO Box V

Juneau, Alaska 99811

Dear Representative Davidson:

I strongly oppose HB 196 and its CS. Liability standards do

not need to he lowered in this way.

I should like to respectfully submit that you consider UCIDA"s
suggested options which address the bonding issue and appear

on page 2 of Mr. Theo Matthews letter to you dated .10 April.

Before you move on the above though please carefully examine
the existing law which provides ample protection for RACS.
The increased number of RACS since the Exxon Valdez spill should

be ample proof of that.

HB 29 1is another priority bill in my opinion. We certainly
cannot expect DEC to be everywhere. Citizens suits provide

some badly needed protection in a state as vast as ours. The
bill is well written, gives a sixty”compliance period and would
be an effective way to protect our air, land, water, wildlife

and health from the dangers of pollution.

Thank you for your hard work.

Sincerely,

Gail Parsons cc: Senator Paul Fischer
Rep. Mike Navarre
Rep. Gail Phillips



RAC Liability: Summary of Recent

Legislation

State No Liability - Time Umltfor ~ Liability for Ligbility for Uabllitty for Liability for Not Responsible

for Negli-~  Limited Liab- ~ GrossNeg- ~ Infentional ~ Personal Folllowna Iet. et Liable for

gence ility ligence Misconduct ]!U “%g{hwmng' Plan 0._9 T Cy AC Negligence

Authority
HB 196 X X X X X X
Federal X X8 X X X X
California I X X X X X X
Delaware X X X X X
Florida X X X Xt X X
Georgia X X X X X X
Hawalll X X X Xt X
Miss. X X X X X X
Texas X X X X# X
Virginia X X8 X X X 4
Wash. XI X X X
HGood faith requirement * Must be certified by State.

§ Act of God, act of war, and act of third party are defenses. :ngr?rl%%neﬁl Injury and wrongful death not specifically



"HOUSE AMENDMENT TO SENATE BILL NO. 2907___

To the Secretary of the Senate:

This Is to notify you that the nounc of nepresentatlves adopted the following amendment(3):

AMENDMENT NO.

Amend by striking all after the enacting clause and

inserting in lieu thereof the following:

8 * SECTION 1. This act may be cited as the Mississippi

9. Liability of Persons Responding to Oil Spills Act.

10. SECTION 2. For the purposes of this act the term:

11* (@ "Damages'™ means damages of any kind for which
12. liability may exist under the laws of this state resulting from,
13. arising out of, or related to the discharge or threatened

14. discharge of oil;

15. (b) "Discharge™ means any emission (other than natural
16. seepage), iIntentional or unintentional, and includes, but “ not
17. limited to, spilling, leaking, pumping, pouring, emitting,

18. emptying or dumping;

19* (c¢) "Federal on-scene coordinator™ means the federal
20. official predesignated by the U.S. Environmental Protection Agency
21. or the U.S. Coast Guard to coordinate and direct federal responses
22. under subpart D, or the official designated by the lead agency to
23. coordinate and direct removal under subpart E, of the National

24. Contingency Plan;

25. (d) "National Contingency Plan”™ means the National

26. Contingency Plan prepared and published under Section 311(d) of

27. the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as

HuJAm:SB2987.te
PAGE 1



20.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

amended by the Oil Pollution Act of 1990, Pub. L. No. 10L-380, 104
Stat. 484 (1990);

(e) "0il" means oil of any kind or in any form,
including, but not limited to, petroleum, Tfuel oil, sludge, oil
refuse and oil mixed with wastes other than dredged spoil; but
does not include petroleum, 1including crude oil or any fraction
thereof, which 1is specifically listed or designated as a hazardous
substance under subparagraphs (A) through (F) of Section 101(14)
of the Comprehensive Environmental Response, Compensation, and
Liability Act (42 U.S.C. 9601) and which 1is subject to the
provisions of that act;

(" "Person" means an individual, corporation,
partnership, association, state, municipality, commission, or
political subdivision of a state, or any interstate body;

9) "Removal costs" means the costs of removal that are
incurred after a discharge of oil has occurred or, 1in any case in
which there 1is a substantial threat of a discharge of oil, the
costs to prevent, minimize or mitigate oil pollution from such an
incident;

(h) "Responsible party"” means a responsible party as
defined under Section 1001 of the Oil Pollution Act of 1990, Pub.
L. No. 101-380, 104 Stat. 484 (1990).

SECTION 3. D) Notwithstanding any other provision of law,
a person is not liable for removal costs or damages which result
from actions taken or omitted to be taken 1in the course of
rendering care, assistance or advice consistent with the National
Contingency Plan or as otherwise directed by the federal on-scene
coordinator or by the state official with responsibility for oil
spill response.

(2) Subsection (1) does not apply;

(a) To a responsible party;

(b) To personal injury or wrongful death; or

H03.K91.SH2987. APH.J
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60. (c) If the person is grossly negligent or engages in

61. willful misconduct.

62. (3) A responsible party 1is liable for any removal costs and
63. damages that another person 1is relieved of under subsection (1).
64 . 4 Nothing in this section affects the liability of a

65. responsible party for oil spill response under state law.

66. SECTION 4. The Commission on Environmental Quality shall
67. promulgate any necessary rules and regulations in order to carry
68. out the provisions of this act.

69. SECTION 5. This act shall take effect and be in force fronm
70. and after 1its passage.

Further, amend by striking the title in 1itsentirety and

inserting in lieu thereof the following:

1. AN ACT TO LIMIT THE LIABILITY OF PERSONS RESPONDING TO AN OIL
2. SPILL OR THREAT OF AN OIL SPILL IN A MANNER CONSISTENT WITH THE
3. NATIONAL CONTINGENCY PLAN AND THE OIL POLLUTION ACT OF 1990; TO
4. REQUIRE THE COMMISSION ON ENVIRONMENTAL QUALITY TO PROMULGATE
5. RULES AND REGULATIONS TO CARRY OUT THE PROVISIONS OF THIS ACT; AND
6. FOR RELATED PURPOSES.

CHARLES J. JACKSON, JR.

Cleck of the House of Representatives
PAGE 3
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10.

11.

12.

13.

14.

15.

15.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Senators Bilbo, Hall To: Environment Prot, Cons

and Water Res

SENATE BILL NO. 2987
(As Passed the Senate)

AN ACT TO LIMIT THE LIABILITY OF PERSONS RESPONDING TO AN OIL
SPILL OR THREAT OF AN OIL SPILL IN A MANNER CONSISTENT WITH THE
NATIONAL CONTINGENCY PLAN AND THE OIL POLLUTION ACT OF 1990; AND
FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:
SECTION 1. This act may be cited as the Mississippi
Liability of Persons Responding to Oil Spills Act.
SECTION 2. For the purposes of this act the term:

(a) "Damages"™ means damages of any kind for which
liability may exist under the laws of this state resulting fronm,
arising out of, or related to the discharge of threatened
discharge of oil;

(b) "Discharge"™ means any emission (other than natural
seepage), 1intentional or unintentional, and includes, but 1is not
limited to, spilling, leaking, pumping, pouring, emitting,
emptying or dumping;

(c) "Federal on-scene coordinator"™ means the federal
official predesignated by the U.S. Environmental Protection Agency
or the U.S. Coast Guard to coordinate and direct federal responses

under subpart D, or the official designated by the lead agency to
coordinate and direct removal under subpart E, of the National
Contingency Plan;

(d) "National Contingency Plan" means the National
Contingency Plan prepared and published under Section 311(d) of
the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as

amended oy the Oil Pollution Act of 1990, Pub. L. No. 101-380, 104
Stat. 484 (1990);
i.'”TBR, *3. 29a7 * I
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28*.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

S57.

(e) "O0il" means oil of any kind or in any form/
including/ but not limited to, petroleum, Tfuel oil, sludge, oil
refuse and oil mixed with wastes other than dredged spoil; but
does not include petroleum, including crude oil or any fraction
thereof, which is specifically listed or designated as a hazardous

substance under subparagraphs (A) through (F) of Section .101(14)
of the_ Comprehensive Environmental Response, Compensation, and
Liability Act J42 U.S.C. 9601) and which 1is subject to the
provisions of this act;

(f) "Person"™ means an individual, corporation,
partnership, association, state, municipality, commission, or
political subdivision of a state, or any interstate body;

- (9) "Removal costs" means the costs of removal that are
incurred after a discharge of oil has occurred or, in any case 1in
which there is a substantial threat of a discharge of oil, the
costs to prevent, minimize or mitigate oil pollution from such an
incident;

(h) "Responsible party" means a responsible party as
defined under Section 1001 of the Oil Pollution Act of 1990, Pub.
L. No. 101-380, 104 Stat. 484 (1990).

SECTION 3. (1) Notwithstanding any other provision of law,

a person is not liable for removal costs or damages which result
from actions taken or omitted to be taken in the course of
rendering care, assistance or advice consistent with the National
Contingency Plan or as otherwise directed oy the federal on-scene
coordinator or by the state official with responsibility for oil

spill response.
(2) Subsection (1) does not apply;
(a) To a responsible party;

(b)*To personal injury or wrongful death; or

*\
S. 3. No. 2987"
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58.

59.

60.

61.

62.

63.

64.

65.

S.

(c) If the person 1is grossly negligent or engages in
willful misconduct.

(3) A responsible party is liable for any removal costs and
damages that another person is relieved of under subsection (1).
(4) Nothing in this section affects the liability of a

responsible party for oil spill response under state law.
SECTION 4. This act shall take effect and be in force from

and after its passage.

B. No. 2987 ST: Oil Spill Response Liability.

S06.S91R934.APS
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HAZARDOUS WASTE CLEANUP—LIABILITY OF THIRD PARTIES
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AN ACT TO AVEND TITLE 13 DELAWARE CODE_ RELATING TO LIMITATION OFLIABILITY
FOR OIL ANO HAZARDOUS MATERIAL QISCHARGE CLEANUP.

SE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF QELAUARE

Section 1. Amend Chapter Si, Title 10 of tha Delaware Cede bv sddino thersto
a new Section to read as follows:

K DESTTI 10 s Si35 »

“a 3135, Limitation on Liability of Third Parties Renrierina Assistance m Oil
or Hararacua Material Discharge Cleanup.

&a)_ The provisions of anv lau, rule or regulation to the contrary
notwithstanding, tne liahility of anv oerdon rendarma care, assistance, or
advice to Prevent, minimize, or mitiaate oil or hazardous material discharoe for
anv _removal costs, and damacie caused by or related to such care, assistance or
aovice shall be limited to act3 or omissions of such person whichcan be sncun
to have been the result of cross nenlir.enca. reckiess, wilful, wantonand/or
intent iar,al acts ¢f msec"duct on the cart of such person. . ,

(0) The i;m: of liability as set forth in Subsection (a; cf inis Section
ﬁhs%lnapgé aooiv to the actions of anv person responsible for the initial

| .

(c) Any person responsible for the initial discharas is liable for anv
r(%TO\(/)a]}I t%QgtsSeagto!Ogllamages that another oerecn is relieved cf under Subsection

| lon. '

(dy This Section shall not be construed to limit any liability of any parson
L%(r:hps(resr%r&%l Jn.iuries cr urongful death as a result of the acts’ or omissions of

« DEST Tl 10 s 6134 >

_ Section 2. Amend Chapter 31, Title 10 cf the Delaware Cede bv striking. a 8134
in its entirety.
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This bill 13 proposed by the ualauara flivar and say Oversi%ht Conn.iitee. Tha
bill would iiMii liability for removal coats ana damages (other than personal
injury or wrongful death,” of' a third ?arty who renders assistance in a cleanup

\cl)\})eratlon to frioec ac}a which amount to gross negligence or rock loss, wilful,
anton, or Intentional Misconduct.

Aoproveo January 31, 1291,
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, not apply to nny oil spill response action wliich is
927 mtwilJhll>e directions of the Couxl Guard, tw?
v,3t!td|rector or,in tho absence ofoverriding dJroctionioftho
d-flevfcruLdloWent. thi* flection' d(>Es riot liarVcause of | 4. Coast. Guar) or the idircctxjr, s Inconsistent with
© 5 action tltat a responsible party ha*'or would have, ?iy f*5; applicable conthigeapy-plans hnpkmicntcd: nndcr this
@ rcajon of subrogation or otherwise,;against any person. g d'V'§"0R| hi hi ( |'>|>_| - ,
7 () this flection docs not apply to claims for damages (3) Nothing in this section aliaH, in nny manner or ¢
8 for (icrsbntd injury or wrongful death, and docs not limit 8 respect, nifoctor impair any cause ofaction against orany
9 the right of any person bo bring an notion for personal 9 liability oJany person or pemon* responsible for the spill,
10 injury or wrongful death andcr iny prOV|S|on qr prlnC|pIe 10 for the discharged oll, or for ti»o tanker, Ixirge, terminal,
11 or law. 11 pipeline, or facility from winch the oil was discharged.
12 (j) >Any payments made byija responsible party to 12 ‘Iho respauible person or persons dwll remain liable for
13' cover liabilities arising from a discharge of oil, whether 13 Sny andal damag%es arising from Ithe dlschgrge Including
14 under thisdlvirian orany other provision of federal, stale, 14 damages arising from improperly carried out response ©
15 or local law, shall hot be charged against any royalties, 15 efforts, as otherwise provided by law.
10 tent.*, or net profitr owed to the United Slates, the state, 16 {4} Th* qualified immunity under tins section shaft «
17 or any oilier public entity. m 17 only apply to reopens© activity during the first 60 days v
18 (k) Any action wliich a private or public individual er , 18 after tho spill for persons whoso primary purpose isthe
19 entity may ha\Vbagainst a responsible party under this 19 business df responding ts eil spfih end who are regularly -
20 section may be brought directly by the individual or 20 engaged bn the business of responding to nil spiHs: NO
21 entity or by the state on behalfof the individual or entity. 21 Inummtty shaft oltneh to response activity after .
22 1However, tlic state shaM not pursue any action oh behalf %:2:, (re]apfratlot of the fin* 60 days for tiro parties described
23 erein
24 SE?PJ'Q’SLEUL”?L‘QPQS‘!,SQ entity which requests tho state 24 -6)- Tho qualified mmmaity under this oeetion shall #
25 (1) For the purposes of this lection, “vessels™means 25 attae"vrithout the finntationdeoeribed m paragraph
20 \fessels as defined in Section 21 of the Harbors and 26 to those responding parties that do net "Vegulariy ;
27 engage2 inthe oil response burinem and to persons

27 Navigation Code

28 f .80T05&tI 1 (3) (1) Excepthsprovided in subdivisions 28 and entities who are primarily dedicated to the 2

29 presetvaionand rehohiBtotion of wiidltfer There shriftbe U

29 (h) and”d). and subject to sulxlJvxnon (c), no person, elval ) ity :
30 i(ngluding, Inzt not Hraijted to, an oil spill ccgo)peratie/e, its 30 no limitation on the dumtion of the iwimrmty: r-
31 agents, subcontractors, or employees, shall be liable 31 (b) Ncthing in this section shall, in any manner or
32 under this chapter or the Jaws of the state to any perron 32 respect, iffeel or impair any cause ofaction againstor ray
33 for costs, damages, or otheT claims or expensesasaresult _ 33 liabilityofany party or parties responsible forthefpnl,or
34 oractions taken or omitted in good faith in the course of the roepemibte perty”s ogonta; employee* and
35' rendering core, assistance, or advice in accordance with subcontractors?for the discharged 0B, or for the bmker,
36 tlje National Contingency Plan, the state oil sspill 36 terminal, pipeline, or marine facility from which tho oil
gg contingency plan, or at the direction ofthe admmiitrator, gé Wascdl'rl'cr!grrgei%onsible sarty or parties shall: fl
onsite coordinator, or the Coast Guard in response to a 51; Notwithstanding subdivision (b) or (h) of Section

39 spill or threatened spill of oiL1 39 Ji 1) O
40 (2) The qualified immunity under tliis section shall 40 86/056.51 or any other provision of law, be Ifrictiy and
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Of
erponi” 6flortt bf Hi aentji, i*pfcyc”bdx”~tnictor”
or on oil ipill cooperative of which It la* niounbor or with
which it has a contract or other arrangement for cleanup
of its ail splla, unless it WWId have a dcfciire to tiw
original spill.

(2) Remain fltrielly liobfe for any and nil damages
arising from the response efforts of mperson other than
a person specified In pamgmph (1).

(d) Nothing in this section shall immunize a
cooperative or any oilier person from liability For acts oT
gross negligence or willfulmisconduct inconnectionwilh
the cleanup of a spill.

(c) This flection shall not apply to any action For
personal injury or wrongful dealLh.

(f) Asused in this section, a “cooperative” means an
organization of private persons which is established for
the primary purpose find activity of preventing or
rendering cure, assistance, or advice Inresponse to a spiH
or threalcijed spills of oil.

(g) Except for tho retponsiblo party, rocmberslup in a

cooperative shall not, in and of lItself, be grounds For;

liability resulting from' cleanup activities of the
cooperative: *

(h) For purposes of tiiil section, there shall be a
rebuttable presumption tiial an act or omission described
in subdivision (a) was taken In good faith.

(1) Ih any situation In which immunity is granted
pursuant to subdivision (a) and a responsible party is not
liable, Isnot liable fot noneconomic damages caused by
another* or is partially or totally insolvent, the fund
provided for in Article 7 (commencing with Section
8670.46) shad, in accordance with its terms, reimburse
claims of any Injured party for which d person who is
granted immunity pursuant to this section would
otherwise be liable.

The tommmity granted pwmwnt to subdivision
shftll apply to e cooperative etdy if that cooperative has
contracted with the administrator to respond to oil spills

26
27
28
29
30
31

33
35

37
38
39
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offers to' contract; an mutually aocuptnWo tormi; fn *if .
aceardanee with tho rtatonil spill contingency plan and
lids dinplcri .

() (@) The immunity granted by tins section shall ...
only apply to response efforts that arc undertaken after "J
the administrator cmtiRo* that contracts with quabffod .// j
and responsible perrons are in place to (insane an
adequate and expeditious response to any foreseeableoil V «j
spill that mny occyy, in marine waters for which lire
responsible party cannot bo identified or (11) is J
unable or unwilling to respond contain, and cleanup the ;V
oilspillin an adequateandtimely manner. In negotiating' | vy
Ilicso contractu, tho administrator shall, to the maximum ;-
extent practicable, procure the services o fpersons who el
arc willing 1o resjtoix| to oil spills with no, or /escser, *
Immunity than thatconferred by this Section, but, inno '
event, agreater immunity. Tho administrator shall make =0
the certification required by this Subdivision on an annual
baris. Ifyxm certification, the immunity conferred by this ¢V.

section shall apply tv all response efforts undertaken  we
during the calendar year to which the -certification r
applies. In tho absence of the certification rwjuircd by bV

this subdivision, the immunity conferred by ibis section '\ V
shallnot attach to any responseefforts undertaken by Any
person in marine waters. *\

(2 Inaddition to the authority to negotiate contracts :
described in (1) above, the administrator shah also be \
eulltorized to negotiate and enter Into mdcmniftcatioq
agreements willi qualified and financially resi>onsible 'p.’;
persons to respond to od spills that may occur io nuriae ); »
water? far which the responsible party (A) cannotbe -
identified or (B) is unable or unwilling to respond, *
contain, and cleanup tho ofl spill in an adequate and ..
timely manner. .

(3) Ihc administrator may indemnify response
contractors for (A) all damages payable by means or
settlement orjudgment that arise from response efforts

ET E
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to which tho immunity conferred lor this sectipp wouwW
otherwise apply, and IB) inasonably related legal costs
and expert** incurred by the responder, provided that
Indemnification shall only a*dy to response efforts
undertaken after tho expiration of any immunity that
may exist os the result of tins contract negotiations
authorized in this suMMsJon. In negotiating these
contracts, the administratorshall, to tho maximum extent
practicable, procure tho services of persons who are
willing to respond to oilsjdlh with no, or as little, right to
indemnification as possible. AS indemnification shall bo
%id bI%/ thotla administrator frtxn the OilSpill Response

With regard to d person who is regulady
engaged in tho business cf responding to oil spills, the
immunity conferred by thissection shaftnot applytv any
response efforts by that person that occur later than 60
days after the first day the persons response efforts
commence.

(2) Not\ilhstandingmthe limitation contained in
itacagraph (1), the administrator may, upon making all
the following findings, extend tho period oftime, not to
exceed 30 days, duringwhich the immunity conferred by.
this section applies to response efforts:

(A) Dae to inadequate or incomplete containment
and stabilization, there exists a substantial probability
that tho size o fthe apdl will significantly expend and (i)
threaten previously nncontnmlnatcd marine or land
resource”™ (i) threaten already contaminated marine or

. land resources with substantial additional contamination,

c (iii) xdlusnvisc endanger the public safety or welfare.

(B) The retraining work is of such a difficult or
perilous nature thatextension ofthe inanunityis dearly
In the public interest

(C) No other qualified and financially responsible
contractor is prepared and willing to complete tho
response effort in the Absence o fthoimmunity, oralesser
Immunity, as negotiated by cootmet.

(3) Tlte administratorshnhpkxjvido five days’notice of
his or her proposed decision to either extend, or not

r

25
26
27
28
29
30
3!
32

38
37
38
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extend, tltc hnmunity conferred by this section.
Intonated parties shall bo given an opjxrrlimily to-fj"»
presentoraland written evidence atan informalbinring. \57
fn making bisar Iter profsosoddecision, the administrator
shall specifically seek and consider the advice of the;\
relevant Coast Guardrepresentative. The administrator's W
decision to notextend the immunity shall bo amtounced " i
at least 10 working days before the cxpiialion of the
Immunity topmviik: [ttxsor*on Ojjportunfty to tennlnatn ‘m
their response efforts as contemplated by paragraph

(4) No person or their agents, subcontractors, or, |-
employees shall htcur any liability under this chapter or,{ "
any other provision of law solely as a result of that
persons decision to toh”lnato their tosporise efforts*/
because of the expiration ofthe immunity conferred by / ;
tbb section. A person’ decision to terminate response] * 'is
efforts because of the expiration of the immunity 'e; <
conferred by thissection shallnotin anymannerimpair,.
curtail limit, or other wise aflbcl the immunity conferred,y .
on thepcnon with regardto the personsrcsjxmsc efforts 'e
undertaken during tho period of time the immunity .. -
applied to such response efforts. ° o V.

(5) The immunity granted under this section shall
attach, without the limitation contained in tlus'v *
subdivision, to the response effortsofpersons wimam not
regularly engaged in the business ofresponding to
spills. Persons who are not regularly engaged in thy., i, 9
business of responding to oil ipiRs includes, hut is not.
limited to, (A) persons who arc primarily dedicated io
the preservation and rehabilitation of wildlife and (B) = »
persons who derive their livelihood primarily from v
fishing. : ’ .

(1 As used in this section, 'response efforts*' means *
rendering care. Assistance, or advice in accordance with.' ’ ’
tho Nation*! Contingency Phn, tha gtato oil spill ’
contingency plan, or at the direction ofthe administrator, '
onsite coordinator, or the Coast Guard in response to a
Spillor threatened spill of oil.

o
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Sec. 27

((department-at*its-efflee-in-01ympia«-er-a-regienal-effice-.thereoft
efe.such--discharge--er--entry)) coast guard and the division of
emergency management.  The notice to the division of emergency
menagenent  within  the department of community development shall be
mece to the division's twenty-four hour state-wide toll-free nuner
established for reporting emergencies.

rex SECTICN  Sec. 23, (1) The following persons shall not be
liable for necessary expenses or property damege caused by an act or
omission of that person during the cleanup of oil spilled into the
navigable waters of the state, unless the ac* or omission was
performed in bad ralth or with gross negligence:

(@) The state or any unit of local government:

(o) a person wo volunteers to assist in the cleanup of the
spilled oil; and

(c) a person meeting the standards or section 4 of this act.

(2) This section shall not affect the liability of any person
responsible for the spilled oil or responsible for the facility or
covered vessel from which the oil was spilled.

HEXECTION  Sec. 26. Anew section is added to chapter 88.16
RCX'to read as follows:

A oil tanker under escort of a tug or tugs pursuant to the
provisions of RCK88.16.190 shall not exceed the service speed of the
tug or tugs that are escorting the oil tanker.

Sec. 27. Section 8. chapter 18, Lans of 1933 as last arended by
section 2, chapter 264, Lans of 1987 and R0X88.16.090 are each
aaeii Itd to read as follows:

(1) Aperson nay pilot any vessel subject to the provisions of
this chapter on waters covered by this chapter only if appointed and
licensed to pilot such vessels on said waters under and pursuant to
the provisions of this chapter.

(2) Aperson is eligible to be appointed a pilot If the person la
a citizen of the United States, over the age of twenty-five years and
under theage of seventy years, a resident of the state of Washington

at the time of appointment and only if the pilot applicant holds as a
minima, a United States government license as a master of freight
01> ESB 24A
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ACT298 S.B.NO.

SD. 1!
FIFTEENTH LEGISLATURE, 1990 HD. |
STATE OF HAWAL I
RELATING TO ENVIRONMENTAL STATUTES.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:
1 SECTION 1. Section 342B-7, Hawaii Revised Statutes, 1is
2 amended by amending subsection (¢) to read as follows:
3 " () IfT the director determines that [the] anv person has

4violated an accepted schedule[,] or an order issued under this

5 section, [any rule adopted pursuant to this chapter, any condition
6 of a permit or variance 1issued pursuant to this chapter, or has

7 continued to violate this chapter,] the director shall impose

8 penalties by sending a notice 1in writing, either by certified mail
9 or by personal service, to that person, describing such
10nonadherence or violation with reasonable particularity.”

11 SECTION 2. Section 342D-1, Hawail Revised Statutes, 1is

12 amended by deleting the definition "individual wastewater system™.
13 [""Individual wastewater system”™ means a facility which
l4disposes of treated or untreated domestic wastewater generated

15 from dwelling units or other sources generating domestic
lé6wastewater of similar volume and strength such as: (1)

17 developments of a density not greater than one dwelling unit per

185,000 square feet of ultimate development; (2) developments with

19buildings other than dwellings but involving the generation of

§S33109 HD1
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1 pollutant or contaminant concerned, taking into
2 consideration the characteristics of such hazardous
3 substance[,] or pollutant or contaminant, in light of
4 = all relevant facts and circumstances; and precautions
5 were taken against foreseeable acts or omissions of any
6 such third party and the consequences that could
7 foreseeably result from such acts or omissions; or
8 (4 Any combination of the foregoing paragraphs.
9 [(c)] () No person shall be liable under this chapter or

10 otherwise under the laws of the State or anv of the counties,

11 including the common law to anv government or eprivate parties for
12 costs, damages, or penalties as a result of actions taken or

13 omitted in the course of rendering care, assistance, or advice in
14 accordance with this chapter or at the direction of an on-scene
15 coordinator, with respect to an incident creating a danger to

16 public health or welfare or the environment as a result of any
17release of a hazardous substance or pollutant or contaminant or
18 the threat thereof. This subsection shall not preclude liability
19 for costs, damages, or penalties as the result of gross
20negligence or intentional misconduct on the part of such person.
21 (el No countv or local government shall be Iliable under

22 this chapter for costs or damages as a result of actions taken 1in

23 response to an emergency created bv the release or threatened
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Abill to x entitled
A act relating to pollution! amending e.
101.MIS, r.a., relating to taxes lapoitd for
coastal protection) providing for c«rt»In
offihoro oil drilling act Iv1171 providing for
catastrophic discharge) creating a. 393.019,
r.1.f requiring commercial vessels to anchor In
designated anchorage araaai acandtng a.
110.071, r.l1.i providing for evaluation of
cartlflcatad deputy pllotai aatnding a.
110.101, r.O.i providing additional grounda tor
disciplinary actlona by tha loard of pilot
Coaataalonarar providing cartaln accountability
In diraeting foralgn vaaaalar asanding a.
110.111, r.S.r providing tor raport of cartaln
aarlna Incldantai asanding a. 110.141, P,S,|
providing that cartaln vaaaala ara aubjact to
pllotaga, and raanacting a. 110.111, f.9.,
rotating to panaltlaa for piloting uithout a
Ucan«a, to Ineorporata aald asandaant In a
rataranca tharator craatlng aa. 111.21, 111.22,
11121, and 111.24, r.S.r authorlalng porta to
ragulata cartaln vaaaal aovaaanta and adopt
cartaln guldallnaa for bottom claaranea, vaaaal |
aovaaanta, and traffic communications) aaandtr.g
a. 170.011, r.S.i providing definitions)
aaanding a. 171.0S1, f.S.l providing for
Iseuanpe of aplll pravantlon and raaponaa
cartlflcataar asanding a. 174.04, r.S.r
providing a panalty for oparatlon of a taralnal
facility uithout a raqulrad ragtatration r .nro

22
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cartlflcatar Incraaalng tha aaalauia application
fear asanding a. 374.041, r.S.i prohibiting
oparatlon of a taralnal facility without a
aplll pravantlon and raaponaa cartlflcatar
providing requirements for application ax
oparatlonj providing a panaltyr attending a.
274.07, r.S.r providing tor tulaa of tha
Departaent of Natural Msoureear providing for
aplll pravantlon, abataaant, and claanup and
for wildllfa rmacua and rahabllltatloni
requiting adequate boorring In tha tramfar of
pollutantar providing panaltlaar prohibiting
vea of cartaln lobatar trapa attar a apeclflad
datar craatlng a. 374.071, r.S.r requiring
cartaln vaaaala to aialntaln aplll prevention
and control contingency planar providing
requirements) providing panaltlaar amending a.
274.C5 r.S.r providing certain Inmunity from
liability tor deicrlbed ptraonar amending a.
274.11, r.S.r providing additional aourcaa and
uaaa for morgys In tha riorlda Coaatal
Protection Trust fundr amending a. 374.12,
r.S.r Incraaalng cartaln nmadeiun llabllltlaa
for pollutant claanup coata and damegear
apccltylng conditions for limits on liability!
providing financial security requirements!
providing penaltlear providing liability of
cargo ownerr specifying conditions tor uaa of
certain defenses) providing an exenption from
cartaln notification requirements! creating s.
374.121, r.S.r providing liability tor dareges

1 . .
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gitllty-al a felony of tha second dtgcae, punishable aa
provided In a. 771012, a. 771.00, or a. 771.00, aa required
In a. 07.011 av-Ofvll.

(h) Requlrsents that any registrant caualng or
permitting tha dlacharga of a pollutant In violation of tha
provisions of aa. 171.011-17*'l, and at othar reasonable
tlaea. be subject to a conplete and thorough Inspection. If
tha dapartaent determines thara ara unsatisfactory preventive
meaeurea or contalnnant and claanup capabtlltlaa, it ehall, a
tsaeonabla tire after notice and hearing In coapllance with
chapter 120, suspend tha ragtatratlon until auch tlnea aa thara
la conpliance with tha department requirements.

(1) ,Such othar rulaa and-ragalatlona as tha exigencies
of any condition nay require or aa nay reasonably be necessary
to carry out tha Intent of aa. 17*.011-17*.21.

Il After July 11. 1110. no lobster trap or traps td
be deposited Into waters of the atato shall be Inpregnated
with a petroleum product that nay be raleeaed from euch trip
or traps. After July 11 IMS, no person shall deposit Into
the waters of the state anv lobeter trip or traps that have
been Inregnated with a petroleum product that nay ke released
from euch trip or traps Into the waters of the state.

Section IS. Section 17*.071, florlda Statutes, js
created to raadt

371071 Spill contingency plan.--Attar Decarber 11,
IMO, any vaaaal operating In state waters with a atoraga
capacity to carry 10,000 gallons or nmora of pollutants as futl
and cargo shall maintain an adequate written ship-apeelfic
aplll preventiton and control contingency plan. Ay auch
vaaaal shall have on-board a *splll officer,* designated by
the contingency plan, wo la taaponilbla for trelnf'B? gtew

21 1Y
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merbers to carry out aplll raaponaa efforts required In the
contingency plan and coordinating all on-board raaponaa
efforts In cage of a aplll. A adequate plan shall Include
provisions for on-board raaponaa, Including notification,
verification, pollutant Incident assessment, vessel
etabllIxatlon, dlacha’rge mitigation, and on-board dlacharga
containment. In accordance with this chapter, departrment
rules, and tha rlorlda Coastal Pollutant Spill Contingency
Plan. Aplan in conpliance with tha federal reguirement for a
shlp-aptclClc spill contingency plan shell satiety tha
requirements for an adequata ship-specific aplll contingency
plan requirad by this section. Qnor after January 1, 1991,
tha mester of a vaaaal with a atociga cap.rity to carry 10,000
gallons or nore of pollutants aa fuel and cargo, which vesael
la operating In etata waters without an adequata contingency
plan, commits a noncriminal Infraction. The mester shall ba
cited by tha department and shall appear btfote tha county
court for tha county In which tha violation occurred or the
county court cloaeat to tha location at which tha violation
occurred. Tra civil penalty for auch an Infraction shall ke
up to SS,000. An adequata contingency plan must be submitted
to the department prior to the vessel reenteripg s rlorlda
port, fallura to aubmit the required plan shall raiult In m
civil penalty of $10,000.

Section 1* Present aubisctloni (J) ad (6) of
section 37*.09, rlorlda Statutai, ara ranuabtred as
subsections (() end (7), respectively, and a rew aubeectlon
(3 Is ridded to said saction to readi

1709 Rermoval of prohibited discharges.--

131 Notwithstanding the provisions In subsection M,
any person wo Is autho.lied by the departaent or the federal

2 10fi8j oo
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government or tha melon alleged to ba raaponalbla for tha
dlacharga, or by a designee thereof, to render nelatance In
contelnlng or rtaosing pollutants shell not ba liable for
costs, espeniee, and daege!, unlaee euch coeta, expense!, ad
dsaagee art a ptoxlaate result of acte or ocalaalona caused by
groee negligence or wllltul alaconduct of auch authorised
person.

Ssctlon 17. Subssctlons (1) and (1) and paragraph (c)
of subsactlon (8) of section 178.11, rlorlda Statutes, ara
asended to raadt

178.il Florida Coaital Protection Trust fund.—

(] Tra rlorlda Coastal Protection Truat rund la
eetabllihed, to ba used by tha dcpartaant aa a nonlapalng
revolving fund for carrying out tha purposes of aa. 378.0H
378.21. To this fund ahall ba credited all registration feta,
penalttaa, judgaenta, denagex recovered pureuant to «
378.121, other fata and chargta related to is. 378.011-178.21,
end ths excise tie ravanuas levied, collected, and credited
pursuant to aa. 208.9939(1) and 208.99451)(a|. Charges
against tha fund ahall ba In accordance with this section.

€)) Koeye In tha Florida Coastal Protection Trust
rund shill ba disbursed for tha following purposes and o
otharai

(©) Al coats and expenses of tha cleanup”,
restorstlon, and rehabilitation of waterfom, wildlife, ad
all othar natural raaourcaa dameged by the discharge of
pollutants, Including tha costa of messing and recovering
diregee to netural resource!, whether perforaed or authorized
by tha departaent or any othar atata or local agency.

14) Tre departaent shall tscover to tha use of the
fund froa tha ptraon or persona caualng tha dlacharga or from

23 IOGHlj
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tha Taderal Govermnent, jointly and atvtrally, all auna oned
or expended froa the fund, pursuant to a. 176.12"'62(1), except
that recoveries resulting froa damege due to a discharge of a
pollutant or other similar disaster shall be apportioned
between ths rlorlda Coaatal Protection Trust rund and ths
Central Revenue rund io aa to repay ths full costs to the
Central Revenue rund of any ausa disbursed theretron as a
result of such disaster. Reguests tor reimburserent to the
fund for tha above costa, If not paid within 10 days of
dermend, shall ba turned over to tha Department of Legal
Affairs for collection.

Section It. Effective October 1, 1990, section 176.12,
Florida Statutes, la amended to readi

176.12 Llabllltlas and defenses of terminal facilities

and vaasels.—

(1) Because it la tha Intent of aa. 176.011-176.21 to
provide tha neina for rapid and affective cleanup ad to
minimlii cleanup coats and dameges, any vessel, or Its agents
or servants, wWo permits or suffers a prohibited dlecherge or
other polluting condition to take placa within state
boundaries shall be llabla to ths fund for all costs of
cleanup or abatement, up to an amount not to exceed 212 ***
million or 6629 91B6 per gtoea reglatered ton of euch vessel,
whichever la the leaser. Huen the department can show that
auch discharge wes the reault of willful or gtosa negligence
or willful misconduct within the privity or knowledge of the
oaner or operator or agent thereof, juch oarer or operator
ahall ba liable to the fund for the full amout of auch suma
expanded. Hwen a discharge of pollutants occurs froma
terminal facility, recovery of coats of abaterent and cleanup
ahall ba limited to an amount not to exceed £22 ** million,

pli |0Gl, 22
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transferred in or by nny facility or vcsncl covered by the plnn Hint will
necessitate n change In (lie plnn nnd alinll update the pInn perimlicnlly as
rcipiircd by llia lloord, but in no event moic frequently limn onca .very
thirty-six months. The ilnnrd, on r, Undine of need, uiny remilro nn oil
discharge exercise designed to demonstrate the facility's or vessel'll ability to
Implement its oil discharge contingency plnn either before or alter the plan is
approved

The linnrd, after notice nnd opportunity for n conference purminnt to
J P 614:11, may modify its approval of on oil discharge contingency plnn If it
determines Hint:

1. A clinnge lias occurred in the operation of any facility or vessel covered
by the plan (lint necessitates nn amended or supplemented pinn;

2. The facility's or vessel's discharge experience or its innbility to Imple-
ment Its plon In nn oil discharge exercise demonstrates a necessity for
modification; or

3. There hns been n significant change In the best available technology
since the plan was approved,

). Hie Uonrd, otter notico nnd opportunity Tor hearing, may revoke its
approval of an oil dischnrge contingency plnn If It determines that:

1. Approval was nhininrd by frnud nr tnisrrprrarninlinn;

2. ‘I'lii- plan rtltiliol ho iiitplrmrtiti-d nn opproved; or

3. A term or condiliun of approval has been violated. (1090, e. 017.)

irdlon ahall hocoma cfTrctiv® on July 1, 1992.
Clauaa 3 or thla act also alalrd that Iht tlrsrd

Eilllor*a note. - Act* 1990, t. BI0, cl. 3
provide! that tha tloard ahall promulgate regu—
lation* Implementing this lection on or beTor*  ahould regard certain conildcrallona In adopt—

January 1, 1992, and that aubaectlon A of thla ing auch regulation!.

{ 02.1-44.34:10. FInnnclal responsibility. — A. (For effective dnto ace
Editor's note) The operator of any lank vessel entering upnn atnlo waters
shall deposit wjllr the Hoard cash or its equivalent in the ntnounl of $600 per
jross ton of such vessel. Anv auch coslt deposits received by the Uonrd shall he
Ield in escrow In the Virginia’\Under@ound Petroleum Storage Tank..Fund.

1. If tho Hoard determines that oil has been discharged in violation oF this
article or Mint there hns been a substantial threat of such discharge from a
vessel for which a cash deposit hns been made, any amount held in escrow
may be used to pay nny fines, penalties or damages Imposed under this
chapter,

C. The flonrd shall exempt an operator of a lank vessel from the cash
deposit requirements specified In this section if tho operator of the tnnk vessel
provides evidence of financial tespnmuhillly pursuant to ttie terms nnd
conditions of this subsection. The Danrd shall adapt rouuiremenin far
operators of tank vessels for maintaining evidence of finnncinl responsibility
In an amount equivalent to the cash deposit which would bo required Tor auch
tnnk vessel pursuant to this section. Financial responsibility may be
demonstrated by self-insurance, insurance, guaranty or surely, or nny
combination thereof, under the terms the Board may prescribe. To obtain nn
exemption from the cash deposit requirements under this section: the operator
nnd insurer, gunrnntor or surely shall appoint nn agent for service ef process
in the Commonwealth; nny insurer mi-jt bo authorized by (he Commonwealth
to engage in the insurance business; and nny instrument of insurance,
guaranty or surety must provide that actions may be brought on such
instrument of insurance, guaranty or surely directly against the insurer,
guarantor or surety for nny violation oflhischnpler by the operator up to, but
not exceeding, the amount insured, guaranteed or otherwise pledged. An
operator whose financial responsibility is accepted by the Board under this

184
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subsection shall notify tho Board at least thirty days before the effective date
of n change, expiration or cancellation of nny instrument of insurance,
gunrnnly or surety.

D. Acceptance of proof of financial responsibility alinll expire:

1. One yenr from the dnto on wliich tliu ilnnrd exempts nn operator from the
cash deposit requirement based on evidence of sclf-insiirnncn, except Hint the
Bonrd may establish by regulation n different expiration dntc fur arccptnnce
of evidence of sclf-Innurnnce submitted by public ngenries;

2. On tlio effective dnto or nny change In the operator's Instrument of
Insurnnco, guaranty or surely; ot

3. Upon the expiration or cancellation of any instrument of Insurance,
guaranty or surely.

Application for renewal of acceptance of proof of finnncinl responsibility
shall bo filed thirty dnys before ilia date of expiration.

E. Tho Board, alter notice nnd opportunity for hearing, tnny revoke Its
nccoptnnco of ovidenco of financial responsibility if It determines Hint:

1. Acccptnnco has been procured by fraud or misrepresentation; or

2. A change in circumstances lias occurred that would wnrront denial of
ncceptnncfl of evidence of finnncinl responsibility under thin section or the
requirements established by tho Uonrd pursuant to this section.

F. It Is not a defense to nny notion brought for failure to comply with (he
cash dcponlt requirement or to provide acceptable evidenra of financial
responsibility Hint the person clinrgcd believed in guod fnitli that the tnnk
vessel or the opcrntor of the tnnk vcssc! had made the required cnsli deposit or
passesscd evidence of financial responsibility accepted by the Board. (1990, c.

917.

lion*, tho timid ihnll provide lint, 1l evidence
of lininclil renpnnalbllily provldrd to the led.
oral government or ony other it*le meet* the
requirement* of luheectlon R of “hit teclinn,
comment* ilnll he ecrepled by the Hoard In

Eilltori note - Act* 1990, c. 917, Ci. 4
provide* (hit (lie Hoard *6*11 promul**!* reso—
lution* Implementing (MI section on or helot*
JfIntmrp 1, 1992, olid lint aufoeellon A nf thll
lecllon alinll liecome elfectlre 90 Hoy* nfler (In

efTedl v* dale ofauch regulation*. Cl*uie 4 *1*0 **tl*f*cllon tequlrrmrnla of

Tull or pirtinl

prorldei lint In promulgitinf such result- eutnrctlon A of thla tedlon *i appropriate.

9 02.1-44.34:17. Exempt
do rot apply to a facility having s maximum storage or handling capacity of
less than 25,000 gallons of oil or to a lank vessel having a mnximum storage,
handling or transporting capacity of less than 15,000 gallons of oil. (1990, c.

917)  *

5 02.1-14.34:19. DIschnrge of oil nrolilhlterl; liability for permitting
dischnrge. — A. Tho discharge of oil into or upon stnte waters, lands, or
storm drain systems within the Commonwealth Is prohibited. For purposes of
Ibis section, discharges of oil Into or upon alato waters include discharges nf
oil that (i) violate applicable wntcr quality standards or a permit or certificate
of the Bonrd or (li) cause n film or sheen upon or discoloration of the surface of
the wntcr or adjoining shorelines or cause a sludge or emulsion to be deposited
beneath the surface of the water or upon adjoining shorelines.

B. Any person discharging or causing or permitting a discharge of oil into
or upon Btnlo waters, discharging or causing or permitting a discharge nl oil
which may reasonably bo expected to enter stale waters, or causing or
permitting a substantial threat of such discharge and any operator of nny
facility, vehicle or vessel from which there is a discharge of oil Into or upon
stnte wntcra, or from which there is a discharge of oil wliich may reasonably
be expected to enter state waters, or from which (hero is a substantial threat
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of such discharge alinll, linmrdIntcly ulwn learning of nurli dinrhnrgn or tlirrst
of (Jinrlinrgf, imjilernrnt nny npplfcnbin oil iiplll contingency plnn Approved
under this ntticle or Ink* surh Dtlmr Action nn may be nrrrnnnry to contain nnd
dean Uli such dinclmrge or Hitcnt of nudi diaclinrge, Including nny nctlonn
directed by nny ori-ncetie coordinator acting pursuant to the Federal Wntcr
Pollution Control Act. In tho event of such tlinchatgn or threat of diechntan, If
It ennnut lip determined Immediately the pernon rea|xmnlble therefor, or if the
pernon In unwilling or unable to promptly contain nnd clean up auch diaclinrge
or llirent of diaclinrge, the Uonrd rnny tnke inch action na in necenanry to
conlnin nnd clcnn up the diaclinrge or llirent or diaclinrge, Including the
engagement of conlrnctora or other competent prracma. The coats of auch
containment nnd clennini shall bo paid from Hie Underground Petroleum
Slorngc Tnnk Fund or from nny federal fund available for thla purpoao.

C. Any pnreon dlachnrging or cnualng or permitting n diaclinrge of oil into
or upon ntnte wntcrn, Inuda, or elorin drain eyatemn within the Common-
wenlth, discharging or cnualng or permitting n diaclinrge of oil which inny
repaiinnhly lie expected to enter alnle wnlern, or causing or permitting a
subatnntinl llirent of auch discharge and any operator of nny facility, vehicle
or vcasol from which there la a dlschnrge of oil Into or U]»n ntnte wstern,
lands, or ntorm drnin nyntemn within the Commonwealth, or from which there
Is n dischnrge of oil which may rensonnbly bo expected to enter ntnte wninre,
or from which there la a nuhatontinl threat of such discharge, alinll be liable
to:

1. The Commonwenlth of Virginia or anv political nubdlvinlon thereof Tor
nil costs of Investigation, contninmenland cleanup Incurred na n result of such
discharge or llirent of diaclinrge;

2. The Commonwenlth of Virginia or nny political subdivision thereof for
oil damages to properly of tho Commonwenlth of Virginia or the political
nubdivislon cnuacd by such diaclinrge;

3. The Commonwealth of Virginia or nny political subdivision thereof for
loan of tax or other rcvenuce cnuacd by auch disclmrge, nnd compcnnotinn for
the loan of nny natural renources that cannot be restocked, replenished or
restored; nnd

4. Any person for Injury or dnmngo to person or properly, renl or personal,
loss of income, loas of tho means of producing income, or loss of the use of the
dnmnged property for recreationnl, commercinl, industrial, agricultural or
other reasonable uaea, cnuacd by auch diaclinrge,

D. Notwithstanding nny other provision of law, a person who renders
assistance In contninment nnd cleanup of n diBchnrge of oil prohibited by thla
article or a llirent of auch diaclinrge alinll he liable under tills section for
dnmages for personal Igjury nnd wrongful death cnuacd by thnt person’s
negligence, nnd for domngea caused by that person's groan ncgligenco or
willful misconduct, but alinll not be linblo for any other onmngcs under thla
section thnt are cnuacd bv the acta or omlaalons of euch person In rondoring
such naslolnnce; provided, however, thnt auch liability provision alinll not
npply to n person discharging or caualng or permitting a diaclinrge of oil into
or upon atnto waters, discharging or cnualng or permitting a diaclinrge of oil
which may reasonably bo expected to enter state wnters, or causing or
permitting n substantial threat of auch discharge, or to such person's
employee. Nothing In this article shall afTect the right of any person who
renders such assistance to reimbursement for the costs of the contninment nnd
cleanup under the opplicnblo provisions of this article or the Federal Water
Pollution Control Act, as ntnchdod, or any rights that person rnny have
against any third party whoso arts or - ulssions caused or contributed to ths
prohibited discharge of oil or threat of auch discharge.

fTIAEwWATEH CONTROL LAV

K, In nny artlon brought under this article, It ahall not be necessary for the
Commonwealth, political sulmllvision or any person, to plead or prove
negligence In any form or manner.

F. In nny action brought under th'a article, tha Commonwealth, politirni
subdivision nr nny person. If a prevailing party, shall bo entitled to an awnrd
of reasonable attorneys' lees and coals.

0, It ahall he n defense to any action brought undnr subdivision C 2, C .1, nr
C 4 of this aectlonjhal the illachnrge wan canned aolely by (I) an act of (Iml, (!})
an art of war, (lll) a willful act or omission of a third party who Is not ei.
employee, agent or contractor of the operator, nr (Ilv) any combination of the
foregoing; piovldcd thnt thin subsection alinll mil apply to nny action brought
against in) a perron or operator who failed or refused to report a diaclinrge as
required by 4 (32.1-44.34:19; or (b) a pernon or operator who failed or refused
to cooperate fully In any containment and cleanup or who fulled or trfuscd to
aHeel containment and cleanup na rrmiired by aubscctlon Il of this section.

1. In nny action brought under nubulvislon C 2, C 3. or C 4 of this section,
the total liability of a person or operator under tills section for each discimrge
of oil or threat of auch diaclinrge alinll not exceed the amount of financial
responsibility required under | 02.1-44,34:10 or $10,000,000, whichever U
grenlcr; provided that there ahall ba no limit of liability Impnacd under this
section: (a) If the diaclinrge of oil or threat of auch discharge wan canned by
gross negligence or willful misconduct on the part of the person or the
operator tliechnrglng or causing or permitting discharge or threat of diaclinrge
or by nn agent, employee or contractor of auch person or operator, or by the
violation of nny applicable anfcly, conalmctlon or operation regulations by
auch person or opcrntor or an ngent, employee or contractor of nucli pernon or
opcrntor; or (b) If tho operator or person discharging or cnualng or permitting
a diaclinrgo or llirent nl diaclinrge fnlled or refused to report the discharge as
required by | 62.1-44.34:19, or failed or rcfusrd to coopornte fully In any
containment and cleanup or to elTect containment and cleanup as required by
subsection D of this section. (1973, c. 417; 1976, c. 61; 1978, c. 816; 1989, c.

627; 1990, cc. 917. 0G2.)

1 02.1 44 34:19 1 02,1-44.34:19

Editor's not*, — Acts 1090, e. 063 pur- ths Common*?sith, slims "Rh »e*e* waters,
ported to smrnd 1l 62144342 snd ss plscrs vhtrs ths dlichsr|ing of oil Is
S2.1-44 34:3, which wrrt rrprsird br Acts prohibited. At tho direction of llir Codr Corm-
1990, e. 917. Ths elTeat of throe smmdments mlulon, these smendmenls here betn rflrrtu-
wss to odd tends snd storm drsin ijntems In  strd In Dlls corrripondin, nrw Code section.

«

| 02.1-44.34:19. Reporting of dilschnrge. — Any person dlachnrging or
causing or permitting a dlschnrge of oil Into or upon stale waters, Innds or
etorm drain systems within the Commonwenlth or discharging or causing or
permitting n discimrge of oil which nmy reasonably be expected to enter stnte
waters, lands, or etorm drnln eyatcma within the Commonwenlth, and any
operator of nny fnciilty, vehicle or vessel from which there Is a discharge of oil
into alnlc waters, or from which there Is a dlacharga of oil w) Ich rnny
rcaeonobly be expected to enter alnte wnters sbnll, immediately upon learning
of the discharge, notify the Uonrd and appropriate federal authorities of such
disclmrge. (1978, c. 816; 19D0, cc. 917, 962.)

Editor'* not® — Act* 1990, c. 062 pu»* itaU water*, at place* where the dlichargmg
ported to amend | 62.1-44 34:4, which wn ofoil I* prohibited. At the direction of the Code
repealed b/ Act* 1990, c. 017. The effect of thI*  Commlriion, Ihli amendment hi* been effectu*
amendment wu* to add landa and atorm dxaln  ated In thla conetponding r«w Cod* lection,
¢/item* In tha Commonwealth, along with

187
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COtml mull Ol at«ni otnti tlici » m t wunlaat contiolltd cc

||mVﬂ|, that mv «*In, trap. fut. at otbtmItt untir tontal

mini.

Il “DItcMiQi ctaanup minirat lon* wini any nun?
0l iMiJinlIn, |Incotpottitd or unincbtPQit<«<. cf twmrt o»
opinion of wuntil or Innim1l Im Illilii iht «ny othaa iiiiom

vha hmy tlact lo loin, otaanlrtd toi tha tuf»ott ot abating,
containing. lanauln. or tltaning up pollution Iron dinrhAtuat of
ell oi taicultig and ninHIIntin olldlifa or oihat mu iat
aaioutTtt tbtnaoh cooptntin tffont and iharad igulpntnl.
Hi»«"mli Of ftcllltlti. My IHtl-pariy clump nminloi.
Intualiy coolantlut. volintter oigailyttion. 0l local lumtnnn
thill b« tteoanlltd aa a dlichttot iloroa orttnlat?lon. Pfo»tdad
tha coionl»ilent ptooatly citlllIn tha oti xilm Itiii.

U) “fadaral fund* mini tha factual Oil Iplll
L liiilin inni run).

tint ~fund* manna tba coattal protection funl,

HU Haimtil Quantity* otana thal giantlty at all tha
dlachattt at yhlefr la daltralnad by lhi comilillonr to ba frttnful
to tha rnviromtnt ot pnbUr haalth or wal fata or may raaionbty oa
antlcirttai io praaant an Imilnant and acrtntantlal ditiitr to tha
pulilie baalth or walfata.

1111 "llatailgcM aubntact* meant tny tubattnta. aicapt
oli. dailgiatid all haiatlcui by tha tf.altormnta |l fiotactlan Agnnry

punuml t» tha Conginhantl»« rntlrtnwtnlal laipom, Conaaniaticn,

»

(s1. *o0. 1l
H.HIbUHYy Ilift ct IMP <«<? U.l.c. »»c.____ IlIll at atqg.i aid
dtilgatlid by tha Tiaaa Kitat (otalnlaa.

<lll  “batint tatalml* MIM ant Itw liil faelllla
utid lor ttanifattlio rruda oil ta or from vtm Ii.

<141 *»atlcnal eantlngtncy plan* anna tn plin
prrptitd and pabllahtd, aa italtid from l1*; .to.J1*+, radard M
fataral Matai Follullon Control An 111 U .f.f. faa. nil at tag 1
and iha CompratirnlI»a tn»llanwtntal liiw m a. Coayiamal lon, and
Uibtllitf Act o< IHO k; US,<m far. 1(0l ai atn I.

111 *»ituttl aeaoutcti* namt all land. flat,,
thtllllab. fowl, vlidll ta, biota, aaiatatlon. alt, uatat. and c-.iiar
alalltt ttaourctt puntd. airraqid. hald In Imat. ttaolatad- at
otlatalaa controlla< by tha atata.

11«1 *011* meant all of any bind w In tryf<xn.
Ineluilm but lot Halted lo etiida oil, aatiolaaa. tint oil,
tindoi, all rafuia, and oil tnliad with aeeteiathat tban dr«<*ta<
aartl. but dial rat Includt.|alto lluea Includlna ciuda oll or tny
fuetlon tharaof. vMch la ahtalflcilly Mattit ar daalgoatad aa |
batailout aubitinct under fubratigiapha 1*1 Ihi wti <f| of tactlao
L?H ill af tb« Conrrthentlva ttiultonnynial Utiw oit. Cawoanaatlon,
tii4 4lability Art af 11*0 <43 U.I.C. tmc. >401 ot eaq.l and atMch
4a aubtact to tha ciooliloni of that An, andublcb la ao
dailgittad bv tha Taaea Vatit foimlaalon.

(*<I7] ’Ountt* ot “apatalOfe tulnli
151 f!m..pilioti amIM. oniitlno. ot flam tim

«



w itlonol ConttnaancY clow. In roaponding t« tha dlortnrgo jhj
ranunloalonor c¢f tho otalo-Jaotgnolod on tcona_coordlnotor Ih>1l I»
I»t u«t»it potent m KU rtlt oct h occoidanco with optional
Continotno plan ond coapatoto with tin <til«nl an-lctna
coolllmto* Ol othoi lodrrol ogmcy or oUttlol

authority undot thr notional conHnqooe» oltn.

10 Tho Connlaalontl Of tho m Ir-JtllollHd an-teano
coordinator —y PCI Indfpaodootly to tho Qaaont no lodaral an-ocana
ccoKimtor or mthmliij money «i ollldol «( the t«Im|
mvofnnmt hop oaourtd frdttol wthollty to ovuHr. fooiJdlnala,
ond d uel ct»pon» oparotlonf.

Sac. <9.i0). Attnrmct mo cokhmaticw. to) tubnci to
tha conrnlaalanar'% authotlla andtr thla chapter. tny cimn or
dloihomr cleanup organllotlon —y m ill In abotlno, conaot«l»r,
Ot reffpvinr pollution liw »ny uooulficrl tod dlachatqc of oil, mlI*
chopllr data not otlort orry rtthtl not laconaltttnt vith Ihit
chapter that my luch POfton or organltatlon wy ht»a aqalnat i>>
thifd potty vh»n octa Of oolaolom c«»uoid If conn lbulod to tha
unouthorlood ttmrtiorga.

<bl Ant QTloon or dtachoiaa claanup organlaatlon thot
raadoto ooolttooco In abating. containing, ct lofovino pollullyj
fram ony unauthotlaid dtrcharga of oil tor rocolvo coopomticn
tigm thr tqgpd for ratpoato ccota, ptouldod thr conlu lttit
opyroyoi cowptno~tlicn pilor to the alalotonrt lalng roadatad.

Pilot opnouol fCf torptmatloo roy bo prauldad for In thy ololo

S.l. Oe 1l
cnoolol dlicOonr contlagonry nliii. tho co»o»ioolgntt, ox potill(D
on) for mol adno ohowo. vy mine “y pI’iOI’ amraval
rnirmilotto.

ire, o0o.ioi. ouM.iritn nwutMrr  rcu m route ocriaoit.
10l to actlon talon by ony parton or dtachaigo cloanaa
ononliotlon to abate, contoln. or rtnoif* pa)lorlon tirm on
uniutOotliod dtrchrtqo ot oil, whether ouch ocelot l« tun
onluniorlly.__orguramnc to the notloiul costingones cl»o nr oLoto
coaalal IIKhirm ctntingcnjy Plan. or pcnviiot co t itochaiaa
ratoono Dion rogtlrad urdoi ihtt chopttr. OC pjrtuort to tho
roguott of m authotlttd Cedotrl ct ototo ctftclol. or xntom to
Hit logoffl ot tho coipooolbltpororn. anil to oannmd ot or.
adnlatloa of rotronrlhll tty or H ibltlty for rbi dlictiono.

Il lo poroon or dlichoigo cleanup otgoritotton thot
tolwntot I1f.  Of pmaaanl to tho not lonol CCOLINOOIC-Y lion rr tbo
ttoto cotitol dlacharco conlingtncr clon, or pirtuwl to <y
dlacharga noponir plan ronvirad uodot tl >a choplot. or rmavtnt
to tho raguaat ct in autborlrod fad n)_or rtoto official. of
luroiiont to rhi rogjon ot tho taapumlblo poom. tardara
ooototonco or od»tco‘to Plating. contaUlng. oi raaoving poUotloo
lion on Mnowvthrritod dlichono ot oil la Ilobll Cot tatponoo cootoi
looaiai, or civil ymoHlai itaaltlaa Itco octo or m’LItlICI
tnw l1tic I rondarl N euch io t| 8ONCO O advtco, rmpl let ottt
e: anlatlona of qgiooa nogllganca or vlillul rlaconduram

toe, ao.toi. touirwrtn oho rpiscuMt. itio eo»«laotoooi
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of discharge, Implement nny applicable oil aplll contingency plnn uppiuteu
under tills article or take auch oilier action aa may be necessary to contain and
dean up auch discharge or llirent of auth dischnrge, Including nny nctlona
directed by nny on scene coordinator meting pursuant to the Federal Water
Pollution trol -Aef In the event of ouch discharge pr.ghr fdigcharge If
It ennnot deten“““lé(lmmediately them&n regpmi&(iﬁi..u ﬂ fiml
person is unwilling or unable to promptly contain nnd dean up such discharge
or tbrnnt of discharge, tbe Uonrd rnny take such action nn In necen.inry to
conlnin nnd clrnti up tbe dischnrge or threat of dlschnrge, Including the
engagement of contractors or oilier competent persons, the costs of such
conlninnient nnd cleanup shnll bo pnild fnom the Underground Petroleum
“ton ;o0 Tnnk Fund or from nny federal fund nvnlinhlo for ibis purpose.

C. Any person disclivarging or cnusing or permitting a discharge of oil Into
or upon stnle wnters, lands, or etorm drain systems within the Common-
wealth, discharging or causing or permitting a discharge of oil which may
rensonnhly he expected to enter alnle wnters, or cnusing or permitting a
mihsliniilinl threat of such discharge and nny operator of any fnclllty, vehicle
or vessel from which (here Is a dischnrge of oil Into or upon slnlo waters,
Innds, or storm drnln systems within the Commonwenlth, or from which them
is a dischnrge of oil which may rensonnhly bo expected to enter stale wntcis..
or from which there le a substantial threat of such discharge, shall he liable
*O.

1. The Commonwenlth of Virginia or anv politicnl subdivision thereof for
nil costs of Investigation, contninment and cleanup Incurred as a result of such
discharge or llirent of dischnrge;

2. The Commonwenlth of Virginia or nny pollticnl subdivision thereof fur
all damages to piopcrty of the Commonwenlth of Virginia or the political
subdivision caused by such dlschnrge;

3. Tho Commonwenlth of Virginia or any political subdivision thereof for
loss of tnx or other revenues caused hy such discharge, nnd compensation for
the loss of nny natural resources that cannot bo restocked, replenished or
restored; nnd

4. Any person for li\lury or damage to person or property, rcnl or personal,
loss of income, loss of tho means of producing Income, or loss of the uso of tho
dnmoged property for recreational, commercial, industrial, agricultural or
other reanonnblc uses, caused by such discimrge.

1). Notwithstanding any other provision of Inw, a person who renders
assistance In contninment nnd cleanup of s dischnrge of oil prohibited by this
ortlele or a threat of such discharge shnll he liable under thla aectinii for
dnmoges for personal Injury and wrongful dentil cnused by thnt person'a
negligence, nnd for damages caused by that person'a gross negligence or
willful misconduct, but shall not be liahlo for any other damages under this
section thnt are caused bv the acta or omissions of such person in rondering
such assistance; provided,_however, that such liability provision alinll not
opply In a person discharging or causing or permitting a discharge of oil Into
or upon state waters, discharging or causing or permitting a discharge of oil
which may rensonnhly bo expected to enter state watere, or causing or
permitting n substantial tlircnt of auch disclmrge, or to such person's
employee. Nothing in this article shall affect the right of any person who
renders such assistance to reimbursement for the costs of the containment and
dennup under the opplicnblo provisions of this article nr the Federal Water
Pollution Control Act, as mnchdod, or ony rights Hint person mnv have
ngninst ony thiid party whose Bela or omissions caused or contributed to the
prohibited discharge of oil or threat of such discharge.

18S

Commonwealth, puiuu.,,,
negligence In any form or manner,
F. Tn nny action brought under this article, the Commonwealth, political

aubdilvislon or any person. If a prevailing party, ahull ba entitled to an award
or rensonnhin altorneya' fees and costs.

0, It shnll he a defnnsn to any action brough de ision C 2. C 3, or
0 4 oftills seellon.thnt the discharge was cnused solely hy (I) an act of Clod, Hi)
an net of war, (iii) a willful act or omission of n third pnrty wim la not nil
employee, egont or contractor of the operator, or Ilv) any combination of the
foregoing; provided thnt this subsection shnll not apply to nny nctinn brought
ngninst (n) a person or operator who failed or refused to report n discharge as
required hy | 02.1-44.34:19; or (b) a person or operator who failed or refused
to cooperate fully In any containment and cleanup or who billed or refused to
effect contninment nnd cleanup as required hy auhsectlon 1) of this neellon.

II, In nny action brought under subdivision C 2, C 3, or C 4 of this section,
Ilm total liability of a person or operator undrr this section for each discharge
of oil or threat of euch discharge shnll not exceed the amount of finnncinl
responsibility required under | 02.1-44.34:10 or J10.000,000, wlilclicvrr Is
greater; provided that there shall he no limit of liability Imposed under tills
section: (n) If the discharge of oil or threat of such dlschnrge wns caused hy
gross negligence or willful misconduct on the unit of the persnn or tho
operator discharging or cnusing or permitting discharge nr threat of dlschnrge
or by nn agent, employeo or contractor of such person or operator, or hy the
violation of any applicable snfcly, construction or operation regulations hy
such person or opcrntor or on agent, employeo or contractor of such person or
opcrntor; or (h) if Hie opcrntor or person dinclisrging or causing or permitting
a dincimrgo or tlircnt of discharge foiled or refused to report the discimrge os
required by } G2.1-44.34:19, or fnilcd or refused to coopcrnto fully in nny
contninment and cleanup or to efTect containment and cleanup ns required hy
subsection D of this section. (1973, c, 417; 1976, c. 61; 197B, e. 816; 1989, c.

627; 1990, cc. 917, 0G2)

Editor's not*. — Ada 1090, e. 063 pur- ths Commonwealth. along with »Ut« wsletl,
portd to amend 1162.1.44342 and «e plac'f whfr# tin dl'charging of oil lo
62.1-44.34:3. which wero I'peated by AeU prohibit'd. At tho direction of thr Cod* Com-
1990, (. 017. Tho fif'd of lh«*e amendments mlaalon, Ih"o amendments ha»» b"n ffT'tlu-
woo to add landa and ilorm drain ajalems In  al«d In thla comapondInf ntw Cod' Motion.

«

f 62.1-44.34:19. Importing of dlschnrge. — Any person discharging or
cnusing or permitting n disennrgo of oil Into or upon stole waters, Innds or
storm drain systems within the Commonwealth or discharging or causing or
permitting a disclmrge of oil which may rensonnhly he expected In enlcr stale
waters, Innds, or etorm drnin systems within the Commonwealth, nnd any
opcrntor of nny fndilty, vehicle or vessel from which there le n dischnrge of oil
Into Btntc waters, or from which there Is a discharge of oil which may
rensonnhly be expected In enlcr stnte waters shall, immediately upon lenrning
of the dIschnrge, notify the Hoard and approDrinle federal authorities of auch
dischnrgo. (1978, e. 816; 1990, cc. 917, 96i.)

Edlior'a note, — Acla 1990, t. 902 pur- alal* wslers, aa placra wher* Ihf dlachtrging
port'd to amtnd 1 62.1-44.34:4, which waa ofoil la prohibit'd. At the direction of Ih' Codo
rfpfalril by Acla 1990, '. 917. Tha «fTect of thla CommUtlon, thla nmrndnent haabren 'IT'du-
amendment wea to add landa and alorm drain tied In thla correiponding naw Cod* section.
ayaumi In lh« Commonwealth, along with
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hH1doi! tonllnuncy clou. In toopoadim >»tho dlpthotgr Jnf

r«w/M«»lonn Of tho otMo-dooltinoloa on-lctm cootdInotor tholl Ilo

tho um itt KUm ffjifH n W« »C> 1< orcntilineo with ti>« iillorul
conllnooncy Dim *id coopototo »Hh tho (oJottl 0Nn-0cono
HOillntlw el »th«i  l«ilm> inlncjf otoHIclol oootfloln

pulhot Hy undol thy mllon»! cont Imi««cv pltn.

IH TK towlnloMi at Ih# ototT-dtllgtottd on-tton»
tM (<In»to« —y ocl Indopoodootly to O Mttnt no tOrtotot dn-oco™
ctodlnitor or oythotliod tntncy at otHdtl « ru folotol
«ow»rni»«nt  hoo otounft lodttol ooithntlty lo ovinir, tooidIn I1A
ord JIincl totpottot omullom.

c. <>mi». »»iirwc[ popcowptmMioi. 1 »bjoct T
tho cowliilimr't outhotltt tndot mil dptor. «y potion »r
dltthoin cloonup oninimloo itv loolot to obotlt>o, oonlotrt"i,
O! tonipvint pollution [m i <m mouther|tod dltchorgr of oil. Tilt
chirm dooo not oltort «rty rlthto not ioconoUtont with thl»
chipm thot tny ©JCh Ponon or orgonltotlon »iy hovo m Inii 117
third potty »hm uti or wlulinc couood ot rontflbulod to lho
umathcillri Illrtnnl.

tbl Ann ootoon »r dlithim tlicnuy tinnimlon
totdoro ocolotooco in - rhillnr. contilning. n ICM do1 luti )
fun try unoothoilild jlichmt of oil >»y toeolm tm pmilicn
ftaw tht fund fnr tarpon* ccoto, ptovtdod tin camliilim
iptroiti ccarcnitlign ptlir to thy tiililiaci W ing roodotod.

Pilot ip»total tot totpontotloo roy bo pm H il fot In tho »nn

coootol rinnnt fontloathnry p|M, tho co»«mhmi, onpottUao
onj fgr jool roi»oo thou, toy wilvt- tho potor opprovtl
tintaiillilt.

»0C. to.ioi. ootirain tMwntitY re* m toxtc oction,
HI On octlon Him hy pay potion or dloehotoo cloonui
oritdilllon <« IIm , eontoln, ot rorpvO  pollut lon firm on
untuthotltod dItthtfOP nf oil, whothot out* Klim Ilc m tii
onluMotlly, ot pulmint to tho nuloiul Ky.tIMiwt tin or >ui«
toitlil lltthorgo ctntinotncy plot. or to «dlochono
totpono Dion topiltod wundct Ihlo chjpttri oc pjrtuott to tho
togjott of on outhoiittd fodont 0. m tt ernclol, <?rpiMit»n >0
>io nmtll of tho cotcxmolbltcont.n. phill ti wm ttiH it on
Idnlllloo of rocmmlihll Hy or H thll Ity fat tbt Jltanrii.

|Ib] ©Oo p«reon or diichnqgt citarvip oimrintUf* >kj»

lulgMar 11](_ or PHtmml to tht nnlonil coallnfancy yhr T Iht

itatf coaalal dlacKan# continentr Ol fHifiviQl _to «nf
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SENATE DILL 179

By: Senator Coleman of the 1st, Allen of the 2nd and
Hainmill of the 3rd

AN ACT

To amend Chapter 5 of Title 12 of the Official Code

of Georgia Annotated, relating to water resources, so as to
provide for Jlimited immunity from liability for persons
responding to an oil spill or threat of an oil spill; to
provide for definitions; to provide for applicability; to
provide Tfor certain liability regarding removal costs and
damages; to provide for liability with respect to certain
responsible parties; to repeal conflicting laws; and for

other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

Section 1. Chapter 5 of Title 12 of the Official
Code of Georgia Annotated, relating to water resources, is
amended by adding at the end thereof a new article, to be

designated Article 7, to read as follows:

"ARTICLE 7

12-5-500. As used in this article, the term:

(€)) "Damages”™ means damages of any kind for
which liability may exist under the laws of this
state resulting from, arising out of, or related to
the discharge or threatened discharge of oil.

(2)"Discharge®™ means any emission, other than
natural seepage, whether intentional or
unintentional, and includes, but 1is not limited to,
spilling, leaking, pumping, pouring, emitting,

emptying, or dumping.

I- a..;173 o
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(3) ‘'Federal on-scene coordinator' means the
federal official designated Dby the United States
Environmental Protection Agency or the  United
States Coast Guard to coordinate and direct federal
responses under subpart D or the official
designated by the lead agency to ~coordinate and
direct removal wunder subpart E of the National
Contingency Plan.

4 "National Contingency Plan* means  the
National Contingency Plan prepared and published
under Section 311(d) of the Federal Water Pollution
Control Act, 31 U.S.C. 1321(d), as amended by the
federal Oil Pollution Act of 1990, Pub. L. No.
101-380, 104 Stat. 484 (1990).

) oilr means oil of anykind or in any
form, 1including, but not limited to, petroleum,
fuel oil, sludge, oil refuse, and oil mixed with
wastes other than dredged spoil.

(6) "Person” means an individual,
corporation, partnership, association, state,
municipality, commission, political subdivision of
a state, or any interstate body.

a "Removal costs” means the costs of
removal that are incurred after a discharge of oil
has occurred or, in any case in which there 1is a
substantial threa*- of a discharge of oil, the costs
to prevent, mininmize, or mitigate oil pollution
from such an incident.

€)) "Responsible party” means a responsible
party as defined under Section 1001 of the federal
Oil Pollution Act of 1990, Pub. L. No. 101-380, 104

Stat. 484 (1990).



12-5-501. () Notwithstanding any other provision
of law, a person is not liable for removal costs or
damages which result from actions taken or omitted to be
taken in the course of rendering care, assistance, or

advice consistent with the National Contingency Plan or

as otherwise directed by the federal on-scene
coordinator or by any state official with responsibility
for oil spill response.

(b) Subsection (@) of this Code section shall not
apply:

() To a responsible party;

(2) With respect to personal injury or
wrongful death;

(€)) IT the person is grossly negligent or
engages in willful misconduct; or

(4) To a response under the Comprehensive

Environmental Response, Compensation, and Liability

Act of 1980 (42 U.S.C. Section 9601, et seq.).

(c) A responsible party shall be liable for any
removal costs and damages that another person is
relieved of under subsection (@) of this Code section.

(d) Nothing in this Code section shall affect the
liability of a responsible party for oil spill response

under any applicable state law.

Section 2. All laws and parts of laws in conflict

with this Act are repealed.
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(907) -165-3867 or 465-2-150 Court Plaza, Room 500
kLY (907) 465-2020 Mail Stop 3101

MEMORANDUM March 7, 1991

SUBJECT: Response action contractor civil liability - (HB 196)

TO: Representative Bill Hudson

FROM: Michael F. Ford j/'

Legislative Counsel

The following is a section by section analysis of HB 196:
Section 1 - Findings and Purpose.

Section 2 * Deletes provisions concerning the types of damages for which a person
will be strictly liable. These provisions are reinserted in section 3.

Section 3 - Adds a definition of "damages."” Provides that damages includes acts or
omissions of a response action contractor for which the response action contractor
is not liable, under the provisions of AS 46.03.823 or 46.03.825.

Section 4 - Excludes an oil spill response action contractor from the provisions of this
section.

Section 5 - Provides that an oil spill response action contractor is not liable for
damages resulting from the release or threatened release of oil, unless the liability
would exist if the contractor had not responded to the release or threatened release,
or the contractor acted with gross negligence or intentional misconduct. Also
provides that in the event of a lawsuit to recover for personal injury or death, this
section would not apply.

Section 6 - Adds definitions of "response action", "response action contract”, and
"response action contractor."



Representative Bill Hudson
March 7, 1991

Page 2

Section 7 - Repealer.

Section 8 - Effective date.

MFF:mi
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WALTER . HICKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER TELEPHONE
P.O. BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600 "
o
2
March 11, 1991
ia

POSITION PAPER
HB 196

House Bl 196 proposes to shift the liability for simple negligence from an innocent ail
spill response action contractor (RAC) to the party responsible for the spill so long as
the RAC's act or omission is not contrary to a response plan or an order of the
Federal or State on-scene coordinator.

The Department of Environmental Conservation supports HB 196 for the reasons set
out in Section One of the Legislation, Findings and Purpose.

John'A* Sandor
Commissioner
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STATE OF ALASKA BILL NO. HB 196
1991 LEGISLATIVE SESSION

Revision D a te: Department Affected:  DEC
Title:  Limited Liability for oil spilt BRU: Environmental quality
response .irHnn arnnl-rnrl-nrc- Component SPPM

Requestor,  House oil &ocas COMPONENTSERIALNO. 1 o 1 &

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0,0 0.0 0.0 0.0 0.0 ... 00

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0 0.0 0.0 0.0 0. 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 n.n
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year impact; 1
ANALYSIS: (Attach a separate page if necessary.)

Prepared By. Janice Adair Phone: 2600

Division: Commissioner's Office Date: March 11, 1991
Approved by Commissioner.

Agency: A-AP-CEr Date:  2(t/ [

Distribution (by preparer): Legislative Finance. Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
Rev 10/90 Page <4 L
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Ford
03/11/91
AMENDMENT
OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS
TO: HB 196
Page 1, line 3:

Delete "definition"

Insert "definitions"

Page 1, line 3, following "‘response action’"

Insert "and ‘response action contractor’

Page 5, line 11

Delete "and'

Page 5, line 14, following "contract™:

Insert and
(C) a person who acts as a volunteer and is engaged in a response action"



7-LS0797NA.2

Ford
03/11/91
AMENDMENT
OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

TO: HB 196

Page 2, lines 21-23:
Delete all material and insert;

"(b) It is the purpose of this Act to

(1) define the liability of oil spill response action contractors in light of the crisis
atmosphere in which they operate, and the uniquely severe consequences to the state of
inadequate locally available oil spill cleanup capability;

(2) remove the existing deterrent to prompt and sufficient oil spill cleanup in this

state;

(3) place this state on an equal competitive footing with other states in attracting

oil spill cleanup capability to this state; and

(4) place the liability for good faith response action on the person responsible for

the spill, rather than the response action contractor.”



7-LS079T .3

Ford
03/11/91
AMENDMENT
OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS
TO: HB 196
Page 4, line 10:
Delete "a response plan or"
Insert "an"
Page 4, line 20, following "apply to™
Insen "(1)"
Page 4, line 21, following "death™:
Insert or
(2) an act or omission contrary to a representation of the response

contractor asserting limited liability under (a) of this section, if

(A) the representation was incorporated into a contingency plan approved

under AS 46.04.030 of a person responsible for the release or threatened release under

AS 46.03.822; and

(B) the act or omission was the result of gross negligence or intentional

misrepresentation”
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UN ITHD COOK INLET DRIFT ASSOCIATION
P.0. Box 4649 KENAI, ALASKA 99611

(907)283*3600 FAX(%D 2833306

"UCIDA OPPOSES HB 196 & ITS OBJECTIVE OF LOWERING
FURTHER LIABILITY STANDARDS FOR RACS

April 2, 1991 ¢

[, Inboth 1989 & 1990 the Alaska legislature lowered the standard
of liability for RAC’s from the normal standard of “strict liability™, i.e.
liable for whatever injuries the person caused, whether he was negligent
or not.

1.RAC"s are ONLY liable If they are negligent or engaged tn
Intentional misconduct.

2. RAC’'s are ONLY liable when his or her own acts or omissions cause
Injuries.

3.In 1989 legislature stated that:
“To show negligence by aresponse action contractor, a claimant

must-show that the acts or ommissions of the contractor under the
rocponeo action contract wor# not In accordanco with gonoralUy a-copted

professional standards and practices at the time their response action
services were performed.

4. Negligence Is found ONLY when it would be unreasonable to act as
th® liable party did, In the rlrrumstancps surrounding the response action.

5. As proposed, the RAC would be Immunized from liability for rogue
actions taken that were contrary to applicable plans and orders of the
agency directing the response.

Current standards are sufflc.1eQLtQ.CQven.the liability exposure of
all RAC’s - Including fishermen anoJocal communities.

Theo Matthews

Administrative Assistant, ucipA
W-J10dT0S - SdldJJb S31 2E:61 16, 20



SPILL RESPONSE CONTRACTOR
LIMITED LIABILITY PROPOSAL

RESPONSE ACTION
CONTRACTOR
CURRENT
LIABILITY
EXPOSURE

GROSS NEGLIGENCE

INTENTIONAL ACTS

PERSONAL INJURY

DEATH

PROPOSED
LEGISLATION
EFFECT

REMOVES:

SIMPLE NEGLIGENCE

And clarifies
that the spiller
is STRICTLY LIABLE
for damages that
are the result of
the limited immunity
granted the
response action
contractor



STATES WITH ACTION SINCE
1990

LIMITING THE SPILL RESPONDER
FROM SIMPLE NEGLIGENCE

LIABILITY
Delaware:
Senate Bill 6
Enacted 2/91
California: Virginia:
Provides immunity for Sec.62.1-44.34:18 D.
first 60, 90 days 1990

after the spill.
"Lempert-Keene Oil Spill
Prevention & Response Act'
of 1990 (Cal. Code 8670.56.6)

Georgia:
Mississippi: Passed
Bill passed Senate
Senate 2/91 61-0

2/91

Hawali: _
Act 298,1990 Florida*
Chapter 90-547

c> 1990



those who had no involvement in the spill itself.



OIL SPILL RESPONSE
ACTION CONTRACTOR
PROPOSED LEGISLATION

DOES THE BILL SOMEHOW LESSEN THE SPILLER’S LIABILITY?

No! . The hill makes it absolutely clear that the s |I|ers

liability for dama?es Includes any damaPes caused by t

cleanup contractor’s acémntﬁor bw”h|ch lability is ||m|ted
under the bi



OIL SPILL RESPONSE
ACTION CONTRACTOR
PROPOSED LEGISLATION

DOES THE BILL AFFECT A CONTINGENCY PLAN
HOLDER & RESPONSIBILITIES TO MAINTAIN
CLEANUP EQUIPMENT?

No. Alaska law on spill contingency plans is unaffected.

The plan holder remains liable for penalties and d,ama%es

if it does not respond to a spill in accordance with the
promises made in that plan.



SPILL RESP
LIMITED LI

GROSS NEGLIGENCE

INTENTIONAL ACTS

SIMPLE NEGLIGENCE

PERSONAL INJURY
DEATH

ONTRACTOR
PROPOSAL

PROPOSED
LEGISLATION
EFFECT

REMOVES:

SIMPLE NEGLIGENCE

And clarifies
. that the spiller
is STRICTLY LIABLE
for damages that
are the result of
the limited immunity
granted the
resSponse action
ontractor



STATES WITH ACTION SINCE
1990

LIMITING THE SPILL RESPONDER
FROM SIMPLE NEGLIGENCE

LIABILITY
Delaware:
Senate Bill 6
Enacted 2/91
California: Virginia:
Provides immunity for Sec.62.1-44.34:18 D.
first 60, 90 days 1990

after the spill.
‘Lempert-Keene Oil Spill
Prevention & Response Act'
of 1990 (Cal. Code 8670.56.6)

Georgia:
Mississippi: Passed
Bill passed Senate
Senate 2/91 61-0

2/91

Hawalii: o
Act 298,1990 Florida
Chapter 90-{
{> 1990



WHO DOES THE BILL APPLY TO?

The bill applies only to innocent cleanup contractors ~

those who had no involvement in the spill itself.



OIL SPILL RESPONSE
ACTION CONTRACTOR
PROPOSED LEGISLATION

DOES THE BILL SOMEHOW LESSEN THE SPILLER'S LIABILITY?

No!  The hill makes it absolutely clear that the spiller’s
liability for dama%es includes any damaPes_,caus,e by the
cleanup contractor’s acémntﬁorelylpwh lability is limited
under the hill.



OIL SPILL RESPONSE
ACTION CONTRACTOR
PROPOSED LEGISLATION

DOES THE BILL AFFECT A CONTINGENCY PLAN
HOLDER & RESPONSIBILITIES TO MAINTAIN
CLEANUP EQUIPMENT?

No. Alaska law on spill contingency plans is unaffected.

The plan holder remains liable for penalties and d_ama%es

Iif it does not respond to a spill in accordance with the
promises made in that plan.
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Ol spill groups need legal assist

ONSIDER WHAT
might occur IFa fire de-
partment responding to
a bltio could be lucd for
damngta resulting from
lift firefighting. A lawyer
might ride on evoty
truck. And a no-fault contract might hava
*0 be negotiated before abossw u unrolled.

Of course this would be Billy, not to
mention counterproductive. Yetsuch ii tha
problem being confronted by ortpmIlutlont
formed to respond to oil tpilk. Gunup
Consortiums mch aa Clean Bay In th* Boy
Alta and Clean Sea* In Southern Califor-
nia remain uncUr tha threat 0l lawsuits. tn
Sacrnminto, Icfrialatora now aro debating
proposal* that would add so-called Good
Samaritan language to protect oil-deanup
groups from llllgotlon except in sltuntlora
of orert mlseorxhrctcr negligence.

ThU dacputo pit* the oil Industry, and
environmental groups such at the Interna-
tional Bird Research and Rescue Center
and tho Cosst Guard, against the California
Trial Lawyers Association. There are two
m.ilor oil rpin bills now moving toward
p&ssagt, AB 2603 authored by Assembly-
man Ted Lempert, D-San Mateo, and SB
IttO by Slate Senator Barry Keene, U-
Mendocino. Neither addresses this issue. It
Bi.wnlInl lluit "Good Samaritan™sections

soe added.

The trial lawyers contend thst the dis-
tinction between spilleni anti responders is
net no clow si portrayed, since ths re-
sponding organisations often are nonprofit
enlllicn created bv th* oil *hinn»r» I

been charged that laxnesa on the part of
Alyeskn, an oi! company-owned elennup
company, contributed to damage caused by
the grounding of tha Exxon Vakloi in Ala*,
ks.

That may sound legally scnslbls. but it Is
not a practical argument from th« pubh'c's
point 0t view. Rapid rcopoos™ Is on* nf Ih«
keys to successful re«pones. Tim* will cause
ths spill to worsan. Yol tha threat of law-
suits may causa delay by cleanup crews
until responsibility is rasdo dear.

But while some aro oil company-owned,
other groups are not. The Ventura County
Commercial Fishermen's Association cre-
ated FORT — the Fisherman™* Oil Re-
sponse Team — to protect ths sensitive
Chnnncl Island* and nearby coastal com-
munities. Through FORT, fishermen on
their own boats can be called upon by
dcan-up coordinators during an emergen-
cy. And they can be on the ecene Immedi-
ately, not days later. But FORT and its
fisherman cannot piaca themselves In a_
position to accept unlimited liability.

Cleanup firms are willing to accept legal
responsibility for willful misconduct, per-
sonal injury or wrongful death. They need
protection from simple negligence because
they must make quick decisions under dif-
ficult clrcumstnncca. Sometimes th.ev may
guess wrung. In ranat ense*. they are not
iclingon their own. but under Const Guard
authority. The federal government. hnur-v
er. is protected in mich circumstances (rum
those seeking targets from wiliich tn recoup

losses. Clcwup rroups ,,,c nri qsfy
Imi
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Interoffice Communication
(0 D L Bowler

fr(m J. s. Haley

d»» February 26,1991

Shjed Increased Cost to Mire Point Unit due to Alyeska’s
Gl Soill Response Service Agreement

Pursuant to a request from your office we have attempted to develop the additional
costs to Conoco, the Overriding Royalty Interest Owners and the State of Alaska for
‘Milne Point Unit production as a result of Alyeskas Gl Spill Response Agreement.
The weighted average additional costs (which reduces the net-back value by an equal
amount) are estimated, as follower

Increased costs/
(Reduced Net Back to Unit)

February 1991 $3.69/Bbl
March 1991 $0.39/Bhl
April 1991 $0.10/Bbl*

"This number is not expected to continue in the future as it reflects a cyde in the
markets that may not often be repeated. e expect this number to be higher in May
and thereaftr aven under existing sales arrangements.

t

The above figures represent the volume weighted increased costs. These numbers
“represent our best estimate of the increased costs based on current contracts, some
of which ar8 tenuous at best, given the circumstances. e have been fortunate in
selling our March and April production under terms that closely approximate pre-
November 1B3) sales. However, if we lost our best surviving market the cost per
barrel could increase $4.00 to $5.00 per barrel or more over pre-November sales
contracts. Qur current market is very precarious and may be viewed as onl?/ a 30 day
arrangement Thus, itis imperative that wa get soma relief from the Alaska legislature
to have any assurances that net-backs for Mine Point Unit crude oro not significantly
reduced because of implementation of Alyeska's Gl JH Response Service
Agreement

The State of Alaska stands to share improved net-backs by the passage of the “Good
ritflp* law for companies shipping all through Princa William Sound.

'JSHrh
cC; sverfvold

JR
D. R Heinzer

SE£?77-S6s-S»£ »§« 97?7



Representative Bill Hudson
January 28, 1991
Page 2

groups in this manner. This may be the kind of distinction that would not survive a
court challenge based on the equal protection clause. See Turner Construction Co.
v. Scales. 752 P.2d 467 (Alaska 1988).

Please contact me if you have further questions.

MFF:gc
91-039.glc
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Th* Honorable KIIIQ L. Wrovn Jr.
SpuaXur, C alifornia Btxt* AsawulJoly
State Capitol

Secrsaanto, California 95B14

Daor Hr. Brcwnt

X Mw riting to you -to (Urpracio oocvaacn afeeut legislation thj.i La
iaportant to tha intcurcnto of tha Unitad, states Coast Ouard and
tha atata of California. Tha legislation, currently being
debated In tha Assembly, Is Kanate B ill 2WO.

in particular, 1 support tha n*M for Illnitnd immunity for all

oil still responders othar than liable parti**. to tho *2tent
that It nay ba naoass&ry tO annnuragr* such parsons to taka action
promptly. Pirapt nntinn nftar il spill la oaasntlol to prcthot

th* narin* anulrcnniant of California from o il pollution.

Aar you know, tho 011 Pollution hot at 1990 (?«L. 101*300) was
.alfimad by th* Rrtsidant on August 18th. That Act provides
Unitad fadoral immunity for all oil aplll raopondoxs. Th* Coast
Guard did not objoct to that provision because vs bsllavo that
etho lasun Is related to th* national interest In proncrting quiOJc,
effective ‘'l.aspensos to o il spills and thair throat*. S ffactiva
response vaquiree raoouroee from both tha public and privata
sactors.

A I&w that does not address rsopondor>a oonoamo about lia bility
exposure, causing thea to heaitatmta ra*ponding..£0 spillo, jm id

bo- counterproductive.

O il spill raaponaa is not an exact soianc*. Daolsione often aust
b* nods with Inooaplato and soaatimoa conflicting information.
Moreover, ths oparatlonal enviraruaant is unpradatable. *lability
standards oust take thaaa facrtoro into eoocnmc if effective
progroaa arc to ba put in plao*.

£ urge you Ui give full tx/nsidacation to United immunity
provision* for all oil spill mapondors other than liable parties
1ti ynur rial 1har*rion« nn Ah ?n4H

BiaeaKoly,

M. S. GIWJISRT
Rear Admiral, U.S. Coast Guard
Cocuasndar, Eleventh Coast Guard D iatriat



FINANCIAL LOSS -STATE OF ALASKA

MILNE POINT ROYALTY mCURRENT STATUTE

Month Loss M$
1 0
2 317
3 37
4 10
5 43
6 422
7 436
8 450
9 424
10 432
11 427
12 450

TOTAL 3,448



"PUBLIC LAW 101-380- AUG. 18,1990

r "(iii) Into or on tho waters of the exclusive economic zono;
‘or * - w , B ;e 7 1;
“(iv) that may affect nuturul resources belonging to, ap-

f pertaining to, or under tho exclusive management author-
ity of tho United StuteB. ie “n

i "(13) In carrying out Hub paragraph,-the President may-i-
“(I) remove or urrango for tho removal of a discharge, and
, mitigate or prevent u substantial threat of 9 discharge, at
any time; .
(ii) direct or monitor ull Federal, State, and private
actions to remove a discharge; and -

1. "(iii) remove und, if necesaury, destroy a vessel discharg-
ing, or threatening to dischurge, by whatever means are
available. . col e

"(2) Discharge posing substantial threat to public health
or wklkarb.—A) If a discharge, or a substantial threat of a
discharge, of oil or a hazardous subBtunco from a vessel, offshore
fucility, or onshore facility is of such a size or churucter as to be
a substantial threat to the public health or welfare of the
United States (including but not limited to fiBh, shellfish, wild-
life, other natural resources, and the public and private beaches
and shorelines of tho United States), the President shall direct
all Federul, State, und private actions to remove the discharge
or to mitigate or prevent the threat of the discharge. 1
m "(B) In carrying out this parugraph, tho President may, with-
out regard to nny other provision of law governing contracting
procedures or employment of personnel by the Federal Govern-

. ment— ; oo | H e- oo o <,
"(i) remove or arrange for the removal of the discharge,
or mitigate or prevent the substantial threat of the dis-

* charge; and

"(ii) remove and, if necessary, destroyla vessel discharg-
ing, or threatening to discharge, by whatever means are
5A available. A-fF 7 .

"(3) Actions in accordance with national contingency
plan—(A) Each Federal agency, State; owner or operator, or
other person participating in Offorts under this subsection Bhall

-'act in accordance with the National Contingency-Plan-or as,
directed by the President.

"(B) An owner or operator participating in efforts under this
subsection shall act in accordance with the National Contin-
gency Plan and the applicable response plan required under
subsection (j), or as directed by .the President.

"(4) Exemption from liability—(A) A person is not liablefor
removal costs or damages which result from actions taken or
omitted to bo taken in the course of rendering care,'assistance,
or advice consistent with the National Contingency Plan‘or as
otherW|se directed by the President. i*m if

it. “(B) Subparagraph (A) does not apply—...; V) |IIt \
t "(») to a responsible party; e« . I m» *j ii*hip! ’
"(ii) to a response under theComprehensive Environ-
hn< -mental Response, Compensation, andLlablllty Act of 1980
42U S.C.000letaeq.); -
t

m with respect to personal ||\jury or \)vrongful death or
o wil

£ tpe Bgrsonllspr X{)negUgentor engages in

Cm521 Pclitohc-vo AcJr o\
PUBLIC LAW 101r380—AUG. 18,1890

ilifi  "(C) A responsible party is liable for any removal costs and
's -0'damages that another person is relieved of under subparagraph
A).
m. + "(6) Obligation and liability ok owner or operator not
akkectei)—Nothing in this subsection affects—
“(A) the obligation of an owner or operator lo respond
A/ eimmediately to a discharge, or the threut of u discharge, of
A oil; or
"(B) the liubility of a responsible party under the Oil
Pollution Act of 1990.
"(0) Responsible party defined—For purposes of this subsec-
tion, the term ‘responsible partylhas tho meaning given thnt
term under section 1001 of the Oil Pollution Act of 1990.”.

(b) National Contingency Plan—Subsection (d) of section 311 of

the Federal Water Pollution Control Act (33 U.S.C. 1321(d)) is

amended to read os follows:

“(d) National Contingency Plan—

f. ” “(1) Preparation by president.—The President shall prepare
"and publish a National Contingency Plan for removal of oil and
hazardous substances pursuant to this section.

E . "(2) Contents—The National Contingency Plan shall provide

I.. for efficient, coordinated, and effective action to minimize

e i:damage from oil and hazardous substance discharges, including
containment, dispersal,, and removal of oil ond hazardous sub-
N stances ond shall include, but not be limited io, the following:
. " "(A) Assighment of duties and responS|b|I|t|es among
Federal departments and agencies in coordination with
qi State and local agencies and port authorities including, but
not limited to, water pollution control and conservation nnd
trusteeship of natural resources (including conservation of
-l . fish and wildlife). .

o e, "(B) Identification, procurement, maintenance, and stor-

age ofequipment and supplies.

>i*. (I "(C) Establishment or designation of Coast Guard strike

n teams, consisting of—

R S - "(i) personnel who Bhall be trained, prepared, and

available to provide necessary services to carry out the
- National Contingency Plan;
“(ii) adequate oil ond hazardous substance pollution

- Ki - if control equipment and material; and

o o “(iii) a detailed oil and hazardous substance pollution
ri>ib-Trrwand prevention plan, including measures to protect

+ fisheries and wildlife.

It2! i (D) A system of surveillance and notice designed to

. safeguard against os well as ensure earliest possible notice
|-|j|Sa|v of discharges of oil and hazardoussubstances ondimminent
ommm. threats of such discharges tothe appropriate State and

.L bigolFederal agencies.

~®-3°-iIV"(E) Establishment of a national center to provide co-

ordination and direction for operations in carrying out the

*hllU- fm. Plan. e

ovpaoTlj  “(F) Procedures and techniques to be employed in identi-

-ijTmibnf.fying, containing, dispersing,, and removing oil and hazard-

ous serous substances. .

\.d bnstb. "(G) A schedule, preprred in cooperation with the States,

“ identifying—

104 STAT. 525

<V-
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Alaska Statutes Supplement

(2) does upply only to releases for which notification to the depart-
ment was provided and received in the manner prescribed under state
law.

(c) The defense provided in AS 46.03.822(b)(1)(B) is not available to
a potentially liable person with respect to costa or damages cuuBed by
an act or omission of a response action contractor.

(d) Except as provided in (c) of this section, this section does not
affect the liability under this chapter or under any other Btate law ofa
person other than a response action contractor.

(e) This Bection does not affect the liability of a response action
contractor that may arise from the response action contractor’s failure
to comply with the terms or conditions of a

(1) response action contract or a remedial action plan if one has
boen approved by the department; or

(2) contingency plan approved by the department where the re-
sponse action contractor is the plan holder.

(0 This section does not affect the liability of an employer who is a
response action contractor with respect to an employee of the em-
ployer under any provision of law, including a law related to workers'

compensation.

(9) In this section,
(1) "response action™ means an action taken in connection with the

mitigation or cleanup of a hazardous substance release or threatened
release, including investigation, evaluation, plan development, map-
ping and surveying, engineering, design and construction, removal,
and equipment provision;

(2) "response action contract” means a written contract or agree-
ment to provide response action with respect to a release or threat-
ened release of a hazardous substance, entered into by a person with

(A) the department;

(B) another person who has entered into an agreement with the
department that provides for response action subject to the depart-

ment’s oversight and control;
(C) a federal agency with jurisdiction over the release or threatened

release; or . ]

(D) another person potentially liable for the release or threatened
release under state or federal law;

(3) "response action contractor” means

(A) a person who enters into a response action contract with respect

to a release or threatened release ofa hazardous substance and who is
carrying out the contract, including a cooperative organization formed
to maintain and supply response equipment and materials that enters
into a response action contract relating to a release or threatened
release; and

(B) a person who is retained or hired by and isunder the control ofa
person described in (A) ofthis paragraph to provide services related to

.| 46.08.828

W ater, air, Hinkhuv, cTiL

t fu.uu.guu

the response action contract. (5 3 ch 39 SLA 1989; am 55 3 — 7 ch 191

SLA 1990)

Effort of amendments. — The 1990
oaxmimenl, effective June 27, 1990, in
*utw«ction is), inserted "whose acla or
Musuoru are not contrary to a response
pt»n or order by a state or federal agency
Waving jurisdiction over the release or
threatened release” near the middle of the

first sentence; rewrote subsection (b); in
subsection (s), inserted the designation for
paragraph (1) while adding paragraph (2);
and, in aul>section (g) added tubpara-
graphs (2)(C) and (2)(D) and all the lan-
guage of aubparagraph (3)(A) beginning
with "including.”

8ec. 40.03.820. Definitions. In AS 40.03.822 — 46.03.828

() "act of God” means an act of nature which iB unforeseeable in

kind or degree;

<2 "economic benefit" means a benefit measurable in economic

terms, including but not limited to the gathering, catching, or killing

of food or other items utilized in a subsistence economy and their
replacement cost;

13) "facility”

(A) includes a

(i) building, structure, installation, equipment, well, pit, pond, la-
goon, impoundment, ditch, landfill, storage container, motor vehicle,
rolling stock, aircraft, or pipe or pipeline, including a pipe into a sewer
or publicly-owned treatment works;

(ii) site or area at which a hazardous substance has been deposited,
stored, disposed of, placed, or otherwise located;

(B) does not include any consumer product in consumer use;

(4) "having control over a hazardous substance” means producing,
handling, storing, transporting, or refining a hazardous substance for
commercial purposes immediately beforo entry of the hazardous sub-
stance into the atmosphere or in or upon the water, surface, or subsur-
face land of the state, and specifically includes bailees and carriers of
a hazardous subatance;

(5) "hazardous substance" means

(A) an element or compound which, when it enters into the atmo-
sphere or in or upon the water or surface or subsunace land of the
slate, presents an imminent and substantial danger to the public
health or welfare, including but not limited to fish, animals, vegeta-
tion, or any part of the natural habitat in which they are found;

(B) oil; or

(C) a substance defined as a hazardous substance under 42 U.S.C.
9601(14);

(6) "natural resources” meanB land, ftBh, wildlife, biota, air, water,
ground water, drinking water supplies, and other such resources be-
longing to, managed by, held in truat by, appertaining to, or otherwise
controlled by the state or a municipality;
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zed under 43 US.C. 1601 —
t Act) that acquired the facil-

)y inheritance or bequest; or
lentity and the state acquired
=8B (Alaska Statehood Act).

i reason to know that the haz-
I, or at the facility, as provided
st have undertaken, at the time
s into the previous ownership
tth good commercial or custom-
- liability. For purposes of this
>unt all relevant facts, including
experience the person has;
«¢ price to the value of the prop-

/ ascertainable information about
e or likely presence of contamina-

nation by appropriate inspection,
h the liability of a person who pre-
cy or vessel and who would other-
ed actual knowledge of the release
| is substance at the facility or vessel
ership to another without disclosing
*le under (a)(2) of this section, and a
ction is not available to the person,
lish the liability of a person who, by
tributed to the release or threatened
that is tht. subject of the action relat-

harmless, or similar agreement, or
t effective to transfer liability under
perator of a facility or vessel or froml
r a release or substantial threat of |
esubsection does not bar an agreement;
demnify a party to the agreement fori
lis subsection does not bar a cause df
r, or other person subject to liability!
ntor, has or would have, by reason f
nst another person,
lity is not IiaBIe under this section fu]
factions taken in response to an erne*!
threatened release of a hazardous su
a facility or vessel owned by anotha
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nyson unless the actions taken by the state or municipality constitute
-roes negligence or intentional ‘misconduct.

() In an action to recover damages and costs, a person otherwise
jointly and severally liable under this section is relieved ofjoint liabil-
ity and |fs liable severally for damages and costs attributable to that
person if the person proves that
(1) the harm caused by the release or threatened release is divisi-

ble; "and

2) there is a reasonable basis for apportionment of costs and dam-

to that person.

() A person may seek contribution from any other person who is
liable under (a) of this section during or after a civil action under (a) of
this section. Actions under this subsection shall be brought under the
Alaska Rules of Civil Procedure and are governed by state law. In
resolving claims for contribution under this section, the court may
allocate damages and costs among liable parties using equitable fac-
tors determined to be appropriate by the court. This subsection does
nat diminish the right of a person to bring an action for contribution
in the absence of a civil action under (a) of this section. 1§ 1 ch 122
SU 1972, am § 13 ch 220 SLA 1976, am § 2¢ch 39 SU 1989)

Cross references. — For applicability . . .
of the 1989 amendment of this section to  Pility under this section, see § 4, ch. 96.
releases or threats of releases that oc- ileé‘ 1990 in the Temporary and Special
curred before May 13. 1989. see § 8, ch.

39, SLA 1989 in the Temporary and Spe- EfTect of amendments. — The 1989
cial Acta. For limited immunity from lia- amendment, effective May 13, 1989. re-
wrote this section.

Sec. 46.03.823. Hazardous substance response action contrac-
tor*. (@) Aperson who is a response action contractor withrespect to
arelease or threatened release of a hazardous substance whose actsor
omissions are not contrary to a response plan or order by a state or
federal agency having jurisdiction over the release or threatened re-
lease is not civilly liable for injuries, costs, damages, expenses, or
other liability that results from the release or threatened release un-
ices the release or threatened release is caused by an act or omission
ofthe response action contractor that is negligent or grossly negligent
or constitutes intentional misconduct. To show negligence by a re-
sponse action contractor, a claimant must show that the acts or omis-
sions of the contractor under the response action contract were not in
accordance with generally accepted professional standards and prac-
tices at the time the response action services were performed.

@) The liability limitation under (a) of this section

(1) doesnot apply to a response action contractor who would other-
wie be liable for the release or threatened release under state or
Weral law even if that person had not carried out a response action
with respect to the release or threatened release; and

135



Alaska State Legislature

P.O. Uox Y

Juneau, AH 99811-3100

_ _ Phone: (90
Legislative Research Agency Fax: (90
February 26, 1991
MEMORANDUM
TO: Representative Bill Hudson
FROM: Glenn T. Gray kfe
Legislative Analyst
RE: Oil Spill Response Contractor Liability Laws in Other States
Research Request 91.144
You asked about liability laws in other states concerning oil spill response
contractors. Specifically, you requested information about states which have
limited liability for contractors and their reasons for doing it. You also

asked about states that have considered but rejected such legislation.

We contacted staff attorneys, resource agency officials or legislative staff

in 16 states to obtain the information for this memorandum. An attempt was
made to contact more than one person from eachstate to confirm information.
For some states it was difficult to locate anyone who had a thorough
understanding of the implications of response contractor liability statutes.
We also contacted staff from several nationalorganizations: the Coastal
States Organization, theNational Conference of State Legislatures, and
Marine Spill Response Corporation (MSRC).

This memorandum begins with background information about the effort to Ilimit
the liability of response action <contractors. A brief description of how
various states have dealt with contractor liability follows. The memorandum
concludes with a summary of national trends regarding liability regimes for
oil spill clean up contractors.

Background

Since the federal Oil Pollution Act of 1990 passed in August, many states
report that the Marine Spill Response Corporation (formerly the Petroleum
Institute Response Organization) and oil spill response contractors have
lobbied them to Ilimit the Jliability of response action contractors. The
federal law limits liability for persons who respond to an oil spill in federal
waters as long as they act consistently with the National Contingency Plan [33
U.S.C. 1321 (c)(4)]. Responders are still liable, however, for personal injury

and wrongful death, and if they are grossly negligent or engage in wilful

183-3%91
103-3331

the
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Page 2

misconduct. The act does not preempt states from enacting more stringent

liability regimes [33 U.S.C. 1321(g)(2)].1

Laws which limit liability for persons who respond to spills of oil or
hazardous materials are commonly referred to as good Samaritan laws. While
some states exempt only people who are not compensated, other states have
changed their laws to be consistent with federal law . Rather than holding
contractors strictly liable, or liable for simple negligence, such states limit
contractor liability to gross negligence, wilful misconduct, personal injury
or wrongful death. Definitions of these different standards of liability may

be found in Attachment A.

The federal Oil Pollution Act of 1990 requires that owners or operators of tank
vessels and oil facilities develop response plans. These plans must show that
owners or operators have personnel and equipment to "remove to the maximum
extent practicable a worst case discharge . . ." [33 USC 321(j) (5)]1. For many
facilities and tankers, the MSRC provides the only feasible means to comply
with this provision. The MSRC is a nonprofit organization funded by the Marine
Preservation Association (MPA), a group of oil industry companies. According
to David Larkin, director of government affairs for the MSRC, the organization
operates independently from the MPA. The MSRC plans to have five regional
response centers and 23 pre-staging areas where equipment will be stored. Mr.
Larkin says that because an oil spill can spread across the jurisdictions of
many states, it is important to have consistent liability standards.
Otherwise, in the event of a spill, contractors would have to respond to
different rules in each state. Mr. Larkin also says that insurance costs for
unlimited liability are prohibitive, and if a state does not have adequate
immunity for the responders, the MSRC will have to consider what its role will

be in that state.

The MSRC's involvement in Alaska is unclear. According to Mr. Larkin, the MSRC

has no plans to locate a pre-staging area in Alaska, and current liability
standards do not provide an incentive to consider this option. The MSRC
document in Attachment B does, however, refer to a planned pre-staging area in
Alaska. Alyeska Pipeline Service Company currently provides spill response
assistance for tankers transporting oil from the TransAlaska Pipeline.

According to Gene Burden, a vice-president for Tesoro, Alyeska requires Tesoro

to obtain one billion dollars of direct action insurance for it to transport
oil in Prince William Sound. Such insurance is difficult, if not impossible
to obtain (see Attachment C, Legislative Research Memorandum 90.200). Mr.

Burden says that coverage through a Protection and Indemnity (P&l) club would

W ter an oil spill, state and federal authorities may bring separate

actions against a contractor based on their individual standards.
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not provide direct action and would be cost prohibitive for Tesoro. Mr.
Burden believes that insurance requirements would be reduced if Alaska limits
the liability for response action contractors. He also says that frivolous

litigation would be reduced by changing the current law.

Arkansas

According to Steve Weaver, chief legal council for the Department of Pollution
Control and Ecology, Arkansas holds oil spill response contractors responsible
for simple negligence. He says that in 1985 legislation was passed that held
contractors responsible for gross negligence, but that the oil industry
supported a law passed in 1989 making contractors liable for simple negligence.

Mr. Weaver said that Arkansas wants to keep response contractors to as high

a standard as possible.

California

The California General Assembly passed a bill last year that includes a
provision to limit liability for people who respond to oil spills (other than
for gross negligence, wilful misconduct, personal injury, or wrongful death).
The law Ilimits liability for people who act in good faith and in accordance
with the National Contingency Plan, the state o0il spill contingency plan, or
at the direction of the on-site coordinator or the United States Coast Guard.
The act restricts the limitation of liability for response action contractors

for 60 days after they begin cleanup with a possible extension of 30 days.

According to Dr. Jim Rote, principal consultant for the California General
Assembly O ffice of Research, the provision Ilimiting a response contractor's
liability to 60 days resulted from a compromise between lobbying efforts of the
California trial lawyers and response contractors. Dr. Rote believes that the
limitation of liability for response contractors is justified because they

respond to emergencies and may be compared to other emergency responders such
as ambulance drivers and fire fighters. The 60-day limit encourages

contractors not to become careless.

Connecticut

According to Charles Zieminski, principal emergency response coordinator for

the Department of Environmental Protection, Connecticut has no cap on liability

for negligence. Other than during a few oil spills in the early 1970s,

Connecticut has not had much recent experience with response contractors. Mr.
2

Direct action means that a claimant could recover costs directly from the

insurer without going through Tesoro.
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Zieminski says that he is not aware of efforts to change current liability
laws for oil spill clean up contractors.

Del aware

The Delaware General Assembly recently passed legislation consistent with

federal law concerning liability of response contractors. The legislation s
awaiting the governor's signature. According to Shari Wilson, staff attorney
for the Attorney General's O ffice, contractors may be liable for simple
negligence if they significantly increase the damage resulting from an oil
spill. Contractors may get around this provision if they subcontract with a
party who does not receive compensation for spill clean up, such as the MSRC.
Florida

Legislation passed last year by the Florida legislature Ilimits the liability
of persons responding to an oil spill as long as they are not grossly negligent
(FS 376.09). This provision appears to include response action contractors,
although a separate provision (FsS 376.319) provides indemnification for
response contractors for simple negligence if they have a written contract with
the state. Several state officials with whom we spoke were unable to explain
why the state would need to indemnify a contractor for simple negligence if the
contractor were only liable for gross negligence and wilful misconduct.
Hawai i

The Hawaii legislature passed legislation during 1990 that apparently limits
the liability of response action contractors. The law states that no person
shall be liable "as a result of actions taken or omitted in the course of
rendering care, assistance or advice in accordance with this chapter or at the
direction of an on-scene coordinator,” unless the actions resulted from gross
negligence or intentional misconduct. There is a question whether the
legislature intended to Ilimit the liability of contractors because the language
modifies section 107(d) of the Comprehensive Environmental Response,

Compensation, and Liability Act (CERCLA) instead of section 119 of that act
(section 119 exempts response action contractors from strict liability for the

clean up of hazardous substances).

Louisiana

Louisiana law currently holds response contractors strictly liable for their
clean up efforts. MSRC has reportedly said that if Louisiana does not limit
liability for response action contractors, the MSRC would reconsider its plans

to locate one of its five regional centers in Louisiana.
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Maine

Maine's good Samaritan law currently limits the liability of people who respond
to oil spills as long as they do not receive compensation. Response
contractors receiving payment are liable for simple negligence. According to
Barbara Foster of the National Conference of State Legislatures, the MSRC said
that it would not provide an office in Maine if liability for response action
contractors was not limited. The legislature is currently considering a bill
to limit liability to gross negligence. Perry Cogburn, an oil and hazardous
materials specialist for the Maine Department of Environmental Protection,

says that there has not been a problem with response contractors and if the

laws are too strict contractors may not respond to spills.

Maryland

Maryland currently does not limit the liability of response action contractors.
The legislature is expected to consider a bill this session that has provisions

similar to those of the federal government.

Last '/feek during a regional response team drill in Chesapeake Bay, contractors
refused to respond to the spill because of Maryland's liability regime. The
drill proceeded wunder the assumption that an oil tanker had collided with a
container ship carrying hazardous waste. The United States Coast Guard (USCG)
took control of the "spill®™ but could not convince the contractors to respond.
The USCG received verbal approval from the Governor of Maryland and written

approval from the state's director of the Department of Environment to exempt

contractors from liability during the drill. There were, however, concerns
about the legality of such an exemption. According to Lt. Commander Shultz,
coordinator for the National Response Team, the USCG considered towing the
boats into Virginia waters much to the alarm of Virginia authorities. The
drill will continue on March 12, with the beginning of the second day of the

imaginary spill.

Mississippi

Mr. Charles Chism, director of the Office of Pollution Control, says that
Mississippi does not limit the liability for response action contractors. A
bill currently being considered by the state legislature would limit contractor
liability. Mr Chism says he does not object to such a liability Ilimitation.
3
Although there was actually no accident or oil spill, authorities

proceeded throughout the drill as if it was real.
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New York

Sherry Chrimes, assistant counsel for the Department of Environmental
Conservation, says that New York has resisted attempts by the oil industry to
limit the liability of response action contractors. The current law holds
contractors liable for simple negligence. Ms. Chrimes said that the state
often uses response contractors and that the current law is adequate. She
says that response contractors should be held to the same standard of liability

as other contractors.

North Carolina

Ed Gavin, of the Office of General Council for the Department of Natural
Resources and Community Development, says that North Carolina has no limitation
for liability for contractors who clean up oil spills. He says that there has
not been much effort to change the current law, and that North Carolina has
only a few oil terminals, a pipeline and a small oil refinery.

Oregon

Contractors responding to an oil spill currently have unlimited liability. The
legislature, however, is considering limiting the liability of response
contractors. Bruce Southerland, of the Department of Environmental Quality,
said that because Oregon borders the Columbia River with Washington, the states
usually try to have compatible oil spill legislation. (Washington currently
limits the liability of contractors.)

Pennsylvania

Fred Osman, director of Environmental Emergency Response, says that the
Pennsylvania legislature passed an act during November 1990 limiting response
action contractor liability to wilful misconduct or gross negligence. He
thinks that simple negligence 1is not a good standard for response action

contractors because they respond to emergencies in an effort to prevent damage

to the environment and property.

Virginia

David Orms, an environmental program manager for the Department of Environment,

says that Virginia has patterned its contractor liability law after the federal
Oil Pollution Act of 1990. He does not think that limiting contractor
liability to gross negligence poses a problem.

Mr. Orms says that during a regional response team drill he attended last week

in Chesapeake Bay, response action contractors refused to respond to the oil
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was also cited as a reason for Ilimited liability. The MSRC supports state
legislation resembling federal law so that there will be consistency during oil
spills that reach the waters of more than one state.

The Federal Oil Pollution Act of 1990, however, permits states to require
higher standards. David Slade, general council for the Coastal States
Organization, says that while his organization does not recommend how states
should respond to the liability question, one option available would be to
keep the simple negligence liability standard but to place a cap on the amount
of liability. This option would reduce the liability of response action
contractors and give them some incentive to operate carefully. The Coastal
States Organization expects to release a white paper next month about how
states have responded to a number of issues relating to the Federal Oil
Pollution Control Act of 1990. A copy of this paper will be forwarded to your

office as soon as we receive it.

I hope this information is helpful. Please contact this office if we may be

of additional assistance.

Attachments



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
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(907) “165-3867 or “165-2450 Court Plaza, Room 500
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MEMORANDUM January 28, 1991

SUBJECT: Response action contractor liability (Work Order 7LS-0552)

TO: Representative Bill Hudson

FROM: Michael F. Ford fH -

Legislative Counsel

You have asked for our opinion on legislation proposed by Tesoro Alaska Petroleum
Company, regarding the liability of oil spill response action contractors. The
proposed legislation would narrow the potential liability of a response action
contractor with respect to a release or threatened release of oil, by eliminating
liability for negligence in most instances.

Under AS 46.03.823, the potential liability of a response action contractor is generally
limited to negligence, gross negligence and acts of intentional misconduct. This
section also establishes a negligence standard that a claimant must show was violated
in order to prove liability, and contains several exceptions to the general rule of
liability. The exceptions are specific instances in which the legislature has decided
that the general rule on liability should not apply.

The proposed legislation would narrow the liability of a response action contractor
who responds to a release or threatened release of oil by limiting the liability to (1)
gross negligence, (2) intentional misconduct, and (3) acts or omissions that would
result in liability, even if the contractor had not carried out a response action.
Therefore acts of negligence would not result in liability, unless the act or omission
would be negligent even if the contractor had not carried out a response action.
Finally, you should note that the proposed new section on oil spill response action
contractors does not contain the exceptions to the general rule of liability written into
law as AS 46.03.823(b)(2), (c), (d), (e), and (f).

The proposed legislation also raises a constitutional equal protection issue. If the
exception for oil spill response contractors was enacted, there would be two different
rules of liability, one for oil spill response contractors and one for all other response
contractors. While this type of distinction does not always offend the constitutional
equal protection clause, there must be a rational reason to distinguish between similar
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PACIFIC FISHERIES LEGISLATIVE TASK FORCE
RBSOLUTIOH
Concerning *011 Spill Ranponder @ Limited Immunity*

WHEREAS, it is in th« interests of the citizens and
resources of California, Oregon, Washington, Alaska,
and Ildaho to ensure that qualified, highly trained
oil spiil response organisations are in place and
ready to respond to oil spills anywhere along our
coastlines; and

WHEREAS, the success of the modern-day spill response
organization depends upon countless fishermen,
subcontractors, veterinarians, and other part-time
specialists who must be prepared on an emergency
basis to act swiftly and unnesitontly in the face cf
adverse circumstances and often with far less than
complete information; and

WHEREAS, these responders w ill be deterred fron
performing clean-up activities on behalf of the
person or persons actually responsible for tho spill
if they are unduly exposed to unlimited lia b ility in
the course of their response activities;

HOW, THERETORE, BE IT RESOLVED by the P acific
Fisheries Legislative Task Force that the fishermen
and other spill responders, who perform undor adverse
conditions to tha bast of their trained abilities and
following the directions of recognised state and
federal authorities, should be afforded Halted
immunity from lawsuits arising as a consequence of
their response activities; and

BE IT FURTHER RESOLVBD, that the Pacific Fisheries
Legislative Task Force supports and encourages stats
and federal legislation which grants any person who
responds to an oil spill, caused by another, immunity
from lia bility froa all costs and danages except in
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caa«* whore tho responder aoto with groea negligence
or willful nieoonduct, or causes personal injury or
vrongful death; and

FURTHER SB I®HESOLVED, whero limitations on inununity
are granted to respondaru, it ifl important that
victim* be fully protected and compensated for
damages, and tho party responsible for tha Bpill in
tha first instance ahall ha liable for any damage
caused by responder®s simple negligence.

COPIES of this Resolution shall be transmitted to the
Honorable George Bush, President of the United
States} and Members of the United States Senate and
the House of Representatives of Alaska, Washington,
Oregon, California, and ldaho,

ADOPTED JUNE 16, 1990,
2N SITKA, ALASKA



