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February 19, 1991

Gary Gustafson, Director
Division of Land and Water Management
Department of Natural Resources
PO Box 107006
Anchorage, AK 99510

RE: Remand Procedure, ADL 223456

Dear Gary:

As you know, I represent the City of Yakutat in the Superior 
Court action which resulted in reversal and remand of the 
decision to convey timber rights at Cape Suckling, Yakataga, 
and White River to the University of Alaska. In the City's 
view, Commissioner Heinze's January 14 letter set forth the 
only reasonable way for the agency to proceed regarding the 
two issues (sustained yield analysis and Yakataga classifi­
cation) on remand. The Commissioner's letter to counsel for 
the parties on appeal set forth several good reasons for 
handling these two issues "in parallel", one of which was 
that all matters concerning this unified timber disposal 
would return to the Court simultaneously, instead of in 
pieces. Particularly in view of the fact that a sustained 
yield analysis should encompass all, rather than separate 
parts, of the timber disposed under ADL 223456, I am certain 
that the Superior Court would not be enthusiastic tbout 
agency action which retains part of the timber on remand, 
returning the other part to the Court for piecemeal adjudi­
cation.

The best reasons for simultaneous resolution of the two 
issues on remand, however, were left unstated in Commission­
er Heinze's letter. By enacting HB 346 prior to the Court's 
decision on this disposal, the Legislature set forth two 
clear State purposes: (1) State buy back of the Cape
Suckling and Yakataga timber rights, under Section 5 of the 
Act; and (2) undertaking and completion of a Yakataga Area
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Plan by July 1, 1993, prior to any further agency authoriza­
tion for timber sales, timber activities, or timber-related 
construction activities, under Section 4 of the Act. Given 
such clear legislative mandates, DNR would plainly be 
ignoring Legislative intent if it chose to short circuit the 
process by affirmatively acting to authorize the University 
to commence harvest on the Cape Suckling tract. Such action 
would be so contrary to both the letter and spirit of HB 346 
that, in my opinion, it would be illegal and subject to a 
separate administrative appeal to Superior Court and/or an 
action for injunctive relief. In short, Commissioner 
Heinze's accurate assessment of administrative convenience 
in simultaneously resolving two interrelated issues on 
remand coincides with the letter and spirit of HB 346, which 
anticipated sufficient delay in timber activities so as to 
provide ample time for a negotiated buy back and for prepa- ' 
ration of an Area Plan.

The University of Alaska now appears bent upon thwarting 
both legislative purposes of HB 346, University Vice 
President Brian Rogers, in his letter to yourself dated 
February 4, 1991, offers faulty logic, mistaken references 
to "vested" University timber rights, and a threat of 
litigation in an effort to convince the agency to ignore the 
legislative mandates of HB 346 as well as the obvious 
requirements of Judge Craske's Decision, as it relates to 
the sustained yield issue. A decision by the Commissioner 
to adopt Mr. Rogers' suggestions will result in far greater 
legal jeopardy than a decision to retain the present course.
HB 346 has substantially strengthened the appellants' hands 
insofar as legal challenges to State-authorized timber 
activities on the University tracts.

Fulfillment of the legislative intent for a timber buy back 
would, of course, moot all legal issues, allowing both DNR 
and the University of Alaska to reallocate staff and legal 
assistance to more inportant missions. Given the fact that 
both the Department of Natural Resources and the University 
of Alaska regard themselves as agencies of the State, my 
client is, to say the least, disappointed when it beholds 
the -spectacle of the two ag'encTes | f rust rat ing_jL5gHg-l^j]E~ 
legislative in ten t Vfor a~b'uy~~back by Fa lllng to come T b  
agreement on “affair1 market value of the timber. As I under­
stand it, the two agencies have agreed that the Yakataga 
parcel alone is worth $6.4 million, which is far in excess
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of the $2.9 million (plus three years' interest) in replace­
ment land pool value which all three of these timber parcels 
was intended to fulfill. Evidently, the University n e v e r­
theless 6eeks a total windfall of many, many multiples of 
the $2.9 million which the University had previously agreed 
would fairly compensate it for the Anchorage trust lands 
wrongfully taken by the municipality during the 70's. Yet, 
it is ray understanding that this same University seeks 
approximately $100 million in capital funding from the State 
of Alaska, and is presently funded to receive nearly $150 
million in general fund receipts from the State under HB 75, 
the Governor's proposed operating budget for the fiscal year 
beginning July 1, 1991. Given the massive, on-going funding 
of the University by the State, is the amount which is 
designated as timber buy back really anything more than an 
accounting function? Should the legislative intention that 
the timber be returned by the University to the State be 
frustrated because the University and DNR cannot agree upon 
the dollar amount shown as compensation for timber? Could 
not a $20 million overpayment for timber rights be offset by 
a $20 million reduction in general fund receipts? The 
"impasse" in FMV negotiations between the University and DNR 
conjures up Alice in Wonderland.

In any case, HB 346 did not require, nor assume, that the 
FMV agreement and legislative appropriation for the buy back 
would occur during the 1991 legislative session. The 
Legislature did not intend that its long term goal of 
repurchasing the timber rights be frustrated by interim 
agency authorization for University logging.

If, by holding out for a tremendous windfall profit in 
timber compensation, the University were to cause further 
delay, it will be in no position to complain to the agency

Section (5)(d) of the statute provides that revenues 
from the Icy Cape II Timber Sale would be placed into trust, 
for use in funding the buy back, until January 21, 1991. 
However, this was neither stated nor intended as a deadline 
for the buy back, which could easily be negotiated and 
funded through legislative appropriation during the 1992 or 
1993 sessions.
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o r  t h e  C o u r t  r e g a r d i n g  i t s  d e l a y e d  r e a l i z a t i o n  o f  c o m p e n s a ­
t i o n  f o r  t h e  U n i v e r s i t y  t r u s t  l a n d s .  T h e  U n i v e r s i t y  h a s  
a l r e a d y  b e e n  o f f e r e d  m u l t i p l e s  o f  t h e  $ 2 . 9  m i l l i o n ,  p l u s  
i n t e r e s t ,  i n  r e p l a c e m e n t  v a l u e  t o  w h i c h  i t  was  o r i g i n a l l y  
e n t i t l e d  and f rom w h i c h  i t s  l e g a l  r i g h t s  s p r i n g ,  an d  h a s  
r e f u s e d  t o  a c c e p t  i t .

Mr .  R o g e r s '  p ropo*  ' " b i f u r c a t i o n "  w o u l d  f r u s t r a t e  t h e  
L e g i s l a t u r e ' s  i n t e n t i o n  t h a t  a  Y a k a t a g a  A r e a  P l a n  b e  com­
p l e t e d  p r - o r  t o  f u r t h e r  t i m b e r - r e l a t e d  a c t i v i t y .  S e c t i o n  
4 ( b )  o f  t h e  A c t  r e q u i r e s  t h e  C o m m i s s i o n e r  t o  .  . c o n s i d e r  
t h e  f u l l  r a n g e  o f  m a n a g e m e n t  o p t i o n s  f o r  t h e  t i m b e r  r i g h t s  
In  e a c h  t r a c t  o f  l a n d  o f  t h e  U n i v e r s i t y  o f  A l a s k a  (ADL 
2 2 34 56 )  u n d e r  l i t i g a t i o n ,  i n c l u d i n g  a n d  e x c l u d i n g  t i m b e r  
h a r v e s t  i n  u n d e r t a k i n g  and c o m p l e t i n g  t h e  a r e a
p l a n  b y  J u l y  1 ,  1 9 9 3 .  The l o g i c  o f  t h e  A l a s k a  S u r v i v a l  
d e c i s i o n  o f  t h e  A l a s k a  Supreme  C o u r t ,  a l o n g  w i t h  t h e  s t a t u ­
t o r y  l a n g u a g e ,  m a n d a t e s  t h a t  t h e  A re a  P l a n  b e  c o m p l e t e d  
p r i o r  t o  d e c i s i o n s  r e g a r d i n g  t i m b e r  h a r v e s t ,  i n c l u d i n g  
s u s t a i n e d  y i e l d  i n a l y s i s .  B i f u r c a t i o n  t o  f a c i l i t a t e  a 
q u i c k ,  p a r t i a l  s u s t a i n e d  y i e l d  a n a l y s i s ,  w h i c h  g u e s s e s  i n  
a d v a n c e  a s  t o  wha t  t h e  A r e a  P l a n ^ ^ t l  p r o v i d e ,  i s  p u t t i n g  
t h e  c a r t  b e f o r e  t h e  h o r s e  i n  a m a n n e r  c l e a r l y  s t r u c k  down i n  
A l a s k a  S u r v i v a l  v .  S t a t e .  D e p t . ? o f  N a t u r a l  R e s o u r c e s , 723 
P . 2d 1 2 8 1 ,  1 2 8 8 - 9 1  ( A l a s k a  1986)  .

W i t h  r e s p e c t  t o  t h e  s p e c i f i c ,  a l t e r n a t i v e  s u s t a i n e d  y i e l d  
a n a l y s e s  s u g g e s t e d  b y  Mr.  R o g e r s  a t  p a r a g r a p h  4 o f  h i s

*By c o n t o r t e d  l o g i c ,  Mr.  R o g e r s  a r g u e s ,  a t  p a r a g r a p h  2 ,  
t h a t  t h e  Y a k a t a g a  p a r c e l  i s  on  a  " s e t t l e m e n t  t r a c k "  a n d  may 
w e l l  b e  b o u g h t  b a c k  b y  t h e  S t a t e ,  t h e r e b y  j u s t i f y i n g  a 
s u s t a i n e d  y i e l d  a n a l y s i s  i n  a d v a n c e  o f  s u c h  d e v e l o p m e n t .  
I f ,  i n  f a c t ,  s u c h  a  b i f u r c a t e d  b u y  b a c k  w e r e  a g r e e d  t o  b y  
b o t h  DNR an d  t h e  L e g i s l a t u r e ,  i t  would make m o r e  s e n s e  t o  
d e l a y  a n y  s u s t a i n e d  y i e l d  a n a l y s i s  u n t i l  s u c h  b u y  b a c k  
o c c u r r e d ,  s o  t h a t  t h e  t o t a l  am o u n t  o f  t i m b e r  b a s e  f r o m  w h i c h  
a  s u s t a i n e d  y i e l d  a n a l y s i s  w o u l d  be  c o m p u t e d  w o u l d  t h e n  b e  
d e f i n i t e .  I n  a n y  c a s e ,  h o w e v e r ,  a n y  s u s t a i n e d  y i e l d  
a n a l y s i s  s h o u l d  a w a i t  c o n c l u s i o n  o f  an a t t e m p t e d  b u y  b a c k  o f  
a l l  t r a c t s  b y  t h e  S t a t e  a s  w e l l  a s  c o m p l e t i o n  o f  t h e  
Y a k a t a g a  A r e a  P l a n .
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l e t t e r ,  i t  w i l l  s u f f i c e  t o  s a y  t h a t  b o t h  p r o p o s a l s  s u p p l y  
r i p e  t a r g e t s  f o r  l i t i g a t i o n ;  I  am q u i t e  s u r e  t h a t  you d o  n o t  
n e e d  my a s s i s t a n c e  t o  r e c o g n i z e  t h e s e .

The  U n i v e r s i t y  h a s  n o  " v e s t e d "  r i g h t s  i n  t h e  s u b j e c t  t i m b e r .  
T h e  U n i v e r s i t y  has  a  " v e s t e d "  r i g h t  t o  b e  c o m p e n s a t e d  f o r  
t h e  $ 2 . 9  m i l l i o n  i n  r e p l a c e m e n t  l a n d s  t o  w h i c h  i t  i s  e n t i ­
t l e d .  Th e  Q u i t c l a i m  Deed  t o  t h e  U n i v e r s i t y  d a t e d  O c t o b e r  6 ,  
1989 i s  e x p r e s s l y  s u b j e c t  t o  t h e  S u p e r i o r  C o u r t  a p p e a l  and 
a n y  a g e n c y  a c t i o n s  i n  c o m p l i a n c e  w i t h  C o u r t  o r d e r s  i s s u e d  i n  
t h e  a p p e a l .  The Deed t h e r e f o r e  i s  a c o n d i t i o n a l  c o n v e y a n c e ,  
w h i c h  may o r  may n o t  e v e r  r e s u l t  i n  a c t u a l  t i m b e r  r i g h t s  
b e i n g  r e c e i v e d  by  t h e  U n i v e r s i t y .  T h e r e f o r e ,  w h e r e  S e c t i o n  
4 ( d )  o f  HB 346 s t o p s  a l l  t i m b e r  r e l a t e d  a c t i v i t y ,  s u b j e c t  t o  
" v a l i d  e x i s t i n g  r i g h t s " ,  t h e  o n l y  " v a l i d  e x i s t i n g  r i g h t "  o f  
t h e  U n i v e r s i t y  i s  i t s  c o n d i t i o n a l  r i g h t  t o  t i m b e r  c o n v e y a n c e  
when and  i f  s u c h  c o n v e y a n c e  i s  a u t h o r i z e d  b y  a  s u s t a i n e d  
y i e l d  a n a l y s i s  and Y a k a t a g a  A r e a  P l a n  c o n d u c t e d  i n  a c c o r ­
d a n c e  w i t h  S e c t i o n  4 o f  t h e  s t a t u t e .

I n  s u m m a r y ,  t h e  C i t y  o f  Y a k u t a t .  s t r o n ^ y  u r g e s  t h e . a g e n c y  t o  
s t a y  t h e  c o u r s e  a d o p t e d b v _ ^ o i i m l s s l o n a r + ' H e i n z e  a n d  t o "  t a k e  
n e c e s s a r y  a c t i o n s  t o  f a c i l i t a t e  t h e  Buy b a c k  a n d  t h e  A r e a  
P l a n  m a n d a t e d  by t h e  L e g i s l a t u r e .

W i t h  r e f e r e n c e  t o  Mr .  R o g e r s '  r e q u e s t  t o  p a r t i c i p a t e  i n  a 
m e e t i n g  o f  k e y  DNR p e r s o n n e l  r e g a r d i n g  t h e  s c h e d u l e  f o r  t h e  
s u s t a i n e d  y i e l d  r e m a n d ,  t h e  C i t y  o f  Y a k u t a t ,  o r  i t s  r e p r e ­
s e n t a t i v e ,  c l e a r l y  h a s  a  r i g h t  t o  a t t e n d  a n y  m e e t i n g  t o  
w h i c h  t h e  U n i v e r s i t y  i s  p e r m i t t e d  t o  a t t e n d .  P l e a s e  n o t i f y  
me o f  t h e  s c h e d u l e  f o r  a n y  s u c h  m e e t i n g ,  a n d  w h e t h e r  o r  n o t  
t h e  v a r i o u s  p a r t i e s  t o  t h e  r emand w i l l  b e  p e r m i t t e d  t o  be  
p r e s e n t  o r  p a r t i c i p a t e .
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Thank you f o r  yo u r

J T B /b j f

c c :  H a r o l d  H e i n z e ,  C o m m i s s i o n e r  DNR
B r i a n  Roge r s  
v i a  f ax  t o :
R u s s  W i n n e r ,  E s q .
J a me s  N. Wanamake r ,  E s q .
R o b e r t  L i n d e k u g a l ,  E s q .
R e p .  C l i f f  D a v i d s o n ,  House  R e s o u r c e s  C o m m i t t e e

a t t e n t i o n  t o  t h i s  m a t t e r .  

S i n c e r e l y ,

07 /664 /91 -1
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O n  D e c e m b e r  4 ,  1 9 8 7 ,  D N R  C o m m i s s i o n e r  J u d y  B r a d y  i s s u e d  a n
a d m i n i s t r a t i v e  d e c i s i o n ,  d e s i g n a t e d  " A D L  2 2 3 4 5 6 , "  w h i c h  t r a n s f e r r e d  
o v e r  1 0 0  p a r c e l s  o f  D N R - m a n a g e d  p r o p e r t y  t o  t h e  U n i v e r s i t y  o f  
A l a s k a  i n  o r d e r  t o  s a t i s f y  a  $ 2 4  m i l l i o n  d e b t .  L i k e  t h e  M e n t a l  
H e a l t h  L a n d s  T r u s t  c o n t r o v e r s y ,  t h i s  d e b t  w a s  i n c u r r e d  w h e n  t h e  
U n i v e r s i t y  T r u s t  w a s  r a i d e d ,  p u r s u a n t  t o  t h e  s a m e  1 9 7 8  l a w  m a k i n g  
s t a t e  t r u s t  l a n d s  a v a i l a b l e  t o  m u n i c i p a l i t i e s  f o r  s e l e c t i o n .

A s  p a r t  o f  t h e  e n t i r e  s e t t l e m e n t  l a n d s  p a c k a g e ,  D N R  a l s o  g a v e  t h e  
U n i v e r s i t y  t i m b e r  r i g h t s  t o  a p p r o x i m a t e l y  3 8 , 0 0 0  a c r e s  o f  s t a t e  
l a n d , '  i n  t h r e e  p a r c e l s ,  l o c a t e d  i n  t h e  Y a k a t a g a  a r e a .  T h e s e  
p a r c e l s  w e r e  t h e  W h i t e  R i v e r  t r a c t  ( 3 5 0 0  a c r e s ) ,  t h e  Y a k a t a g a  t r a c t  
( 2 5 0 0  a c r e s )  a n d  t h e  C a p e  S u c k l i n g  t r a c t  ( 3 2 , 0 0 0  a c r e s ) .

I n  J a n u a r y  a n d  F e b r u a r y  o f  1 3 8 8 ,  t h e  C i t y  o f  Y a k u t a t  a n d  a  
c o a l i t i o n  o f  f i s h i n g  a n d  e n v i r o n m e n t a l  g r o u p s  s u e d  D N R  a n d  t h e  
U n i v e r s i t y  o v e r  t h e  t r a n s f e r  o f  t i m b e r  r i g h t s ,  b u t  n o t  t h e  o t h e r  
l a n d s .  A m o n g  m a n y  a l l e g e d  v i o l a t i o n s  o f  s t a t e  l a w ,  Y a k u t a t  a n d  t h e  
f i s h e r m e n  c l a i m e d  t h a t  D N R  c o u l d  n o t  s h o w  t h a t  l o g g i n g  i n  t h e  t h r e e  
p a r c e l s  w o u l d  m e e t  s u s t a i n e d  y i e l d  r e q u i r e m e n t s  a n d  t h a t  t h e  
Y a k a t a g i  p a r c e l  h a d  b e e n  i m p r o p e r l y  t r a n s f e r r e d  p r i o r  t o  
c l a s s i f i c a t i o n  a s  t i m b e r  l a n d .

O n  J u n e  1 8 ,  1 9 9 0 ,  S u p e r i o r  C o u r t  J u d g e  D u a n e  C r a s k e  r u l e d  i n  f a v o r  
o f  Y a k u t a t  a n d  t h e  f i s h e r m e n  o n  t h e s e  t w o  p o i n t s ,  s e n d i n g  A D L  
2 2 3 4  5 6  b a c k  t o  D N R  f o r  f u r t h e r  c o n s i d e r a t i o n  o f  t h e  s u s t a i n e d  y i e l d  
i s s u e  a n d  f o r  c l a s s i f i c a t i o n  o f  t h e  Y a k a t a g a  p a r c e l .  D N R  w a s  
o r d e r e d  t o  s e t  f o r t h  i n  d e t a i l  i t s  p l a n s  f o r  s u s t a i n e d  y i e l d  
m a n a g e m e n t  o f  t h e  t h r e e  t i m b e r  p a r c e l s .  I n  a  f o l l o w - u p  d e c i s i o n ,  
t h e  J u d g e  a l s o  a w a r d e d  f u l l  a t t o r n e y ' s  f e e s  t o  Y a k u t a t  a n d  t h e  
f i s h e r m e n .

D N R ,  c u r r e n t l y  e n g a g e d  i n  a r e a - w i d e  p l a n n i n g  f o r  Y a k a t a g a  
( i n c l u d i n g  a  s u s t a i n e d  y i e l d  a n a l y s i s  f o r  t h e  e n t i r e  a r e a ) ,  
r e c e n t l y  a n n o u n c e d  i t  w o u l d  a d d r e s s  t h e  c o u r t ' s  c o n c e r n s  a s  p a r t  
o f  t h a t  p l a n n i n g  p r o c e s s .  H i e  U n i v e r s i t y  h a s  o b j e c t e d  t o  t h i s  
p r o c e d u r e ,  b u t  Y a k u t a t  a n d  t h a  f i s h e r m e n  s u p p o r t  D N R 1 s  a p p r o a c h .

S i n c e  t h e s e  l i m i t e d  i s s u e s  a r e  t h e  o n l y  o n e s  n o w  b e f o r e  D N R ,  n o n e  
o f  t h e  b u y b a c k  n e g o t i a t i o n s  a r e  o r  c o u l d  p o s s i b l y  b e  r a i s e d  i n  t h e  
l i c i g a t i o n .  T h e  l i t i g a t i o n  p r o v i d e s  n o  e x c u s e  f o r  D N R  a n d  t h e  
U n i v e r s i t y  t o  c o n t i n u e  t o  s h i e l d  t h e i r  n e g o t i a t i o n s  f r o m  p u b l i c  
s c r u t i n y .
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T h e  H o n o r a b l e  C l i f f  D a v i d s o n  
C h a i r ,  H o u s e  R e s o u r c e s  C o m m i t t e e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

R E :  U n i v e r s i t y  L a n d  S e t t l e m e n t ,  T i m b e r  S e t t l e m e n t  N e g o t i a t i o n s  

D e a r  R e p r e s e n t a t i v e  D a v i d s o n :

A s  y o u  m a y  b e  a w a r e ,  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  t h e
U n i v e r s i t y  o f  A l a s k a  a r e  i n v o l v e d  i n  l i t i g a t i o n  w i t h  t h e
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l  ( S E A C C )  a n d  s e v e r a l  f i s h i n g  
g r o u p s ,  a n d  t h e  C i t y  o f  Y a k u t a t  ( C i t y  o f  Y a k u t a t  v .  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ;  C i v i l  N o .  1 J U - 8 8 - 2 7 1 ) . T h e  
l i t i g a t i o n  i s  t h e  r e s u l t  o f  t h e  s t a t e ' s  1 9 8 7  d e c i s i o n  t o  t r a n s f e r
t h r e e  l i m i t e d  t i m b e r  r i g h t s  p a r c e l s  i n  t h e  Y a k a t a g a  a r e a  t o  t h e
U n i v e r s i t y  ( s e e  a t t a c h e d  f a c t  s h e e t ) . W h i l e  t h e  c a s e  p r o g r e s s e d  
i n  c o u r t ,  s e v e r a l  a t t e m p t s  a t  s e t t l e m e n t  w e r e  m a d e .  T h e  l a t e s t  
s e t t l e m e n t  e n d e a v o r  w a s  p a r t  o f  l e g i s l a t i o n  l a s t  y e a r  
e s t a b l i s h i n g  t h e  Y a k a t a g a  S t a t e  G a m e  R e f u g e  ( S C S  C S H B  3 4 6  ( R e s )  
am  S ) ,  n o w  C h .  1 4 3  S L A  1 9 9 C .

U n d e r  S e c t i o n  5 ( b )  o f  t h a t  b i l l ,  t h e  c o m m i s s i o n e r  o f  N a t u r a l  
R e s o u r c e s  i s  t o  " e n g a g e  i n  e v e r y  r e a s o n a b l e  e f f o r t  t o  r e a c h  
a g r e e m e n t  ( w i t h  t h e  U n i v e r s i t y )  o n  t h e  f a i r  m a r k e t  v a l u e  f o r  t h e  
t i m b e r  r i g h t s  t o  T r a c t  A - 1 4 8  a t  C a p e  S u c k l i n g  a n d  T r a c t  2 0  a t  
Y a k a t a g a . "  T h e  b i l l  t h e n  d i r e c t s  t h e  c o m m i s s i o n e r  t o  r e p o r t  t h a t  
v a l u e  t o  t h e  c h a i r s  o f  t h e  r e s o u r c e s  c o m m i t t e e s  o f  t h e  
L e g i s l a t u r e  i n  o r d e r  f o r  t h e  L e g i s l a t u r e  t o  c o n s i d e r  t h e  p u r c h a s e  
o f  t h e s e  t i m b e r  t r a c t s  f r o m  t h e  U n i v e r s i t y .  I f  t h e  t i m b e r  a t  
C a p e  S u c k l i n g  i s  p u r c h a s e d ,  t h a t  t r a c t  w i l l  b e  a d d e d  t o  t h e  
Y a k a t a g a  S t a t e  G a m e  R e f u g e .

F o l l o w i n g  p a s s a g e  o f  t h e  b i l l ,  t h e  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s  a n d  t h e  U n i v e r s i t y  e n t e r e d  i n t o  a  M e m o r a n d u m  o f  
U n d e r s t a n d i n g  (MOU )  r e g a r d i n g  t h e  v a l u a t i o n  a n d  r e p o r t i n g  p r o c e s s  
t o  b e  f o l l o w e d .  U n d e r  t h a t  MOU , y o u  w e r e  t o  b e  n o t i f i e d  s h o u l d  
t h e s e  n e g o t i a t i o n s  r e s u l t  i n  a n  i m p a s s e .  U n f o r t u n a t e l y ,  d e s p i t e  
t h e  b e s t  e f f o r t s  o f  b o t h  p a r t i e s ,  w e  h a v e  r e a c h e d  a n  i m p a s s e  w i t h  
r e g a r d  t o  t h e  v a l u e  o f  t h e  C a p e  S u c k l i n g  T r a c t .

I n  o r d e r  t o  e s t a b l i s h  a  v a l u e  f o r  t h e s e  t r a c t s ,  t h e  U n i v e r s i t y  
c o n t r a c t e d  f o r  c r u i s e ,  e n g i n e e r i n g  a n d  a p p r a i s a l  r e p o r t s  o f  t h e  
t i m b e r  t r a c t s .

1 0 - J 9 L M
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P e r  t h e  MOU ,  t h e  U n i v e r s i t y ' s  c o n t r a c t o r ' s  r e p o r t s  w e r e  t h e n  
r e v i e w e d  b y  a n  i n d e p e n d e n t  t i m b e r  a p p r a i s e r  r e t a i n e d  b y  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  T h a t  a p p r a i s e r  d i s a g r e e d  w i t h  
t h e  U n i v e r s i t y ' s  c o n t r a c t o r s  o n  a  n u m b e r  o f  i s s u e s ,  a n d  a s s i g n e d  
d i f f e r e n t  v a l u e s  t o  t h e  p a r c e l s .

T h e  t w o  a p p r a i s e r s  t h e n  m e t  t o  d i s c u s s  t h e i r  d i f f e r e n c e s ,  b u t  
c o u l d  n o t  c o m e  t o  a g r e e m e n t  o n  v a l u e .  N e g o t i a t o r s  f r o m  t h e  
U n i v e r s i t y  a n d  t h e  D e p a r t m e n t  s u b s e q u e n t l y  m e t  t o  a t t e m p t  t o  
n e g o t i a t e  a  v a l u e ,  b u t ,  d u e  t o  t h e  w i d e  v a l u a t i o n  d i f f e r e n c e ,  
c o u l d  n o t  a g r e e  o n  a  v a l u e  f o r  t h e  C a p e  S u c k l i n g  p a r c e l .  B e c a u s e  
t h e  c a s e  i s  i n  a c t i v e  l i t i g a t i o n ,  t h e  r e p o r t s  m u s t  r e m a i n  
c o n f i d e n t i a l .  H o w e v e r ,  m e m b e r s  o f  t h e  L e g i s l a t u r e  o r  t h e  
a d m i n i s t r a t i o n  m a y  v i e w  t h e  r e p o r t  t h r o u g h  t h e  D e p a r t m e n t  o f  L a w  
( c o n t a c t  J i m  W a n a m a k e r ,  2 7 6 - 3 5 5 0 ) .

T h e  p a r t i e s  w e r e  a b l e  t o  a g r e e  o n  t h e  v a l u e  o f  t h e  Y a k a t a g a  
p a r c e l .  T h e  v a l u e  i s  $ 6 , 4 0 0 , 0 0 0 ,  i n d e p e n d e n t  o f  t h e  e f f e c t  o f  
t h e  u n c e r t a i n t y  c a u s e d  b y  t h e  p e n d i n g  l i t i g a t i o n .  I n  a d d i t i o n ,  
a l t h o u g h  t h e  p a r t i e s  a g r e e  t h a t  i t  i s  l i k e l y  t h a t  t h i s  l i t i g a t i o n  
w o u l d  h a v e  a n  e f f e c t  o n  t h e  v a l u e  o f  t h e  p a r c e l s ,  w e  c o u l d  n o t  
a g r e e  o n  t h e  r e s u l t .  I t  i s  p o s s i b l e  t h a t  t h e  l i t i g a t i o n  w o u l d  
h a v e  v e r y  l i t t l e  e f f e c t  i f  t h e  L e g i s l a t u r e  i n t e n d s  t o  r e a c q u i r e  
t h e  t i m b e r  r i g h t s  " r e g a r d l e s s  o f  t h e  d i s p o s i t i o n  o f  C i t y  o f  
Y a k u t a t  v .  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s . "  H o w e v e r ,  i t  i s  
a l s o  p o s s i b l e  t h a t  t h e  A l a s k a  S u p e r i o r  C o u r t ' s  r e c e n t  r e v e r s a l  o f  
t h e  p a r c e l ' s  c o n v e y a n c e ,  a n d  a  r e m a n d  b a c k  t o  t h e  d e p a r t m e n t ,  
c o u l d  s i g n i f i c a n t l y  r e d u c e  t h e  v a l u e .

We r e g r e t  t h a t  w e  h a v e  b e e n  u n a b l e  t o  r e a c h  a g r e e m e n t  o n  v a l u e  o f  
a l l  p a r c e l s .  H o w e v e r ,  w e  h a v e  e x e r t e d  " e v e r y  r e a s o n a b l e  e f f o r t "  
a s  r e q u i r e d  b y  l a w .  We  a l s o  c o n t i n u e  t o  c o n s i d e r  o t h e r  o p t i o n s .

S i n c e r e l v ,

H a r o l d  C .  H e i n z e  C /  
C o m m i s s i o n e r
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

J e f o m e  K o m i s a r  
P r e s i d e n t
^ t n i v e r s i t y  o f  A l a s k a

E n c l o s u r e
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O r i g i n a l  l e t t e r s  s e n t  t o  t h e  f o l l o w i n g :

T h e  H o n o r a b l e  W a l t e r  J .  H i c k e l ,  G o v e r n o r  
T h e  H o n o r a b l e  D i c k  E l i a s o n ,  P r e s i d e n t  o f  t h e  S e n a t e  
T h e  H o n o r a b l e  B e n  G r u s s e n d o r f ,  S p e a k e r  o f  t h e  H o u s e  
T h e  H o n o r a b l e  L l o y d  J o n e s ,  C h a i r ,  S e n a t e  R e s o u r c e s

c c :  B r i a n  R o g e r s ,  U n i v e r s i t y  o f  A l a s k a
G a r y  G u s t a f s o n ,  D i r e c t o r

D i v i s i o n  o f  L a n d  & W a t e r  M a n a g e m e n t  
J i m  W a n a m a k e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  

D e p a r t m e n t  o f  L a w  
R u s s  W i n n e r ,  A t t o r n e y



F a c t  S h e e t
U n i v e r s i t y  S e t t l e m e n t  I I  T i m b e r  L i t i g a t i o n  

J a n u a r y ,  1 9 9 1

B A C K G R O U N D :  T h e  T e r r i t o r y  o f  A l a s k a  w a s  g r a n t e d  l a n d  t o  b e  u s e d
b y  o r  i n  s u p p o r t  o f  a  u n i v e r s i t y  ( a g r i c u l t u r a l  c o l l e g e  a n d  s c h o o l  
o f  m i n e s )  b y  c o n g r e s s i o n a l  a c t s  i n  1 9 1 5  a n d  1 9 2 9 .  I n  1 9 6 0 ,  t h e  
L e g i s l a t u r e  g a v e  t h e  C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  t h e  
a u t h o r i t y  t o  s e l l ,  l e a s e  o r  d i s p o s e  o f  u n i v e r s i t y  l a n d ,  w i t h  t h e  
a p p r o v a l  o f  t h e  B o a r d  o f  R e g e n t s ,  u n d e r  T i t l e  3 8 .  T h e s e  l a n d s  
w e r e  m a n a g e d  b y  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  i n  t r u s t  f o r  
t h e  U n i v e r s i t y  u n d e r  a  M e m o r a n d u m  o f  A g r e e m e n t  e n t e r e d  i n t o  t h a t  
s a m e  y e a r .

I n  1 9 7 8 ,  t h e  L e g i s l a t u r e  a t t e m p t e d  t o  r e d e s i g n a t e  s c h o o l ,  
u n i v e r s i t y  a n d  m e n t a l  h e a l t h  t r u s t  l a n d s  a s  g e n e r a l  g r a n t  l a n d s .  
I n  r e t u r n ,  f u n d s  e s t a b l i s h e d  f o r  e a c h  o f  t h e  t r u s t s  w e r e  t o  b e  
f i n a n c e d  b y  a  p e r c e n t a g e  o f  r e v e n u e s  f r o m  a l l  s t a t e  l a n d s .  T h e  
U n i v e r s i t y  B o a r d  o f  R e g e n t s ,  h o w e v e r ,  r e j e c t e d  t h e  r e d e s i g n a t i o n  
o f  u n i v e r s i t y  l a n d .

T h a t  s a m e  y e a r ,  t h e  L e g i s l a t u r e  p a s s e d  a  l a w  ( A S  2 9 . 1 8 )  a l l o w i n g  
m u n i c i p a l i t i e s  w i t h  a  p e r  c a p i t a  e n t i t l e m e n t  o f  l e s s  t h a n  o n e  a n d  
o n e - h a l f  a c r e ,  t o  s e l e c t  v a c a n t  t r u s t  l a n d ,  i n c l u d i n g  u n i v e r s i t y  
l a n d ,  f o r  i t s  e n t i t l e m e n t .  T h e  u n i v e r s i t y  l a n d  c o n v e y e d  t o  a  
m u n i c i p a l i t y  w a s  t o  b e  r e p l a c e d  w i t h  l a n d ,  a c c e p t a b l e  t o  t h e  
B o a r d  o f  R e g e n t s ,  o f  a p p r o x i m a t e l y  e q u a l  v a l u e .

S e v e n  p a r c e l s  o f  u n i v e r s i t y  l a n d  w e r e  s e l e c t e d  b y  t h e  
M u n i c i p a l i t y  o f  A n c h o r a g e  i n  1 9 7 9 .  T h e  p a r c e l s  w e r e  a p p r o v e d  f o r  
c o n v e y a n c e  i n  1 9 8 0  a n d  r e c o n f i r m e d  i n  1 9 8 6 .  B e c a u s e  l a n d  f r o m  
t h e  t w o  o t h e r  t r u s t s  w a s  r e d e s i g n a t e d  a s  g e n e r a l  g r a n t  l a n d  b y  
t h e  1 9 7 8  l e g i s l a t i o n ,  a n d  o n l y  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  
q u a l i f i e d ,  t h i s  i s  t h e  o n l y  i n s t a n c e  i n  w h i c h  t h i s  p r o v i s i o n  o f  
t h e  M u n i c i p a l  E n t i t l e m e n t  A c t  h a s  b e e n  u s e d .

L I T I G A T I O N :  I n  1 9 7 9 ,  t h e  s a m e  y e a r  t h a t  A n c h o r a g e  s e l e c t e d  t h e
p a r c e l s ,  t h e  U n i v e r s i t y  s u e d  t h e  s t a t e  f o r  b r e a c h  o f  t r u s t .  A  
s e t t l e m e n t  a g r e e m e n t  w a s  e n t e r e d  i n t o  i n  1 9 8 2  a n d  w a s  r a t i f i e d  
a n d  a p p r o v e d  b y  t h e  L e g i s l a t u r e  i n  1 9 8 3 .  T h a t  s e t t l e m e n t  
a n s w e r e d  a l l  o f  t h e  U n i v e r s i t y ' s  c l a i m s  e x c e p t  t h e  c o n v e y a n c e  o f  
t h e  s e v e n  p a r c e l s  t o  A n c h o r a g e  u n d e r  t h e  M u n i c i p a l  E n t i t l e m e n t  
A c t .  U n d e r  t h a t  s e t t l e m e n t ,  a l l  u n i v e r s i t y  l a n d  w a s  r e t u r n e d  t o  
t h e  U n i v e r s i t y  f o r  m a n a g e m e n t ,  u n i v e r s i t y  l a n d  t h a t  h a d  b e e n  
c o n v e y e d  t o  t h i r d  p a r t i e s  ( e x c e p t  t h e  A n c h o r a g e  p a r c e l s )  w a s  
r e p l a c e d  w i t h  o t h e r  s t a t e  l a n d  o r  p a i d  f o r  i n  c a s h ,  a n d  t h e  
p r o v i s i o n  a l l o w i n g  f c r  m u n i c i p a l  s e l e c t i o n  o f  u n i v e r s i t y  l a n d  w a s  
r e p e a l e d .

T h e  U n i v e r s i t y  a g a i n  s u e d  t h e  s t a t e  ( a n d  t h e  m u n i c i p a l i t y )  i n  
1 9 8 5 .  T h e  S u p e r i o r  C o u r t  f o u n d  i n  f a v o r  o f  t h e  s t a t e ,  b u t  h e l d  
t h a t  t h e  l a n d  m u s t  b e  r e p l a c e d  u n d e r  t h e  M u n i c i p a l  E n t i t l e m e n t  
A c t .  T h e  U n i v e r s i t y  a p p e a l e d  t h e  c a s e  t o  t h e  A l a s k a  S u p r e m e  
C o u r t .



I n  D e c e m b e r ,  1 9 8 6 ,  t h e  p a r t i e s  e n t e r e d  i n t o  a  m e m o r a n d u m  o f  
u n d e r s t a n d i n g  (M O U )  t h a t  p r o v i d e d  a  m e c h a n i s m  f o r  t h e  s u i t  t o  b e  
s e t t l e d .  U n d e r  t h a t  MOU , t h e  U n i v e r s i t y  s e l e c t e d  o t h e r  s t a t e  
l a n d  a n d  i n t e r e s t s  i n  l a n d  f o r  p o s s i b l e  r e d e s i g n a t i o n  a n d  
t r a n s f e r  t o  r e p l a c e  t h e  A n c h o r a g e  l a n d ,  w h i c h  h a d  b e e n  v a l u e d  a t  
$ 2 4 , 7 5 2 , 0 0 0 .  T h e  p a r t i e s  w o r k e d  f o r  a p p r o x i m a t e l y  o n e  y e a r  t o  
a s s e m b l e  a c c e p t a b l e  r e p l a c e m e n t  l a n d  a n d  p u t  i t  t h o u g h  t h e  p u b l i c  
p r o c e s s .  I n  D e c e m b e r ,  1 9 8 7  t h e  C o m m i s s i o n e r  o f  N a t u r a l  
R e s o u r c e s ,  J u d i t h  M .  B r a d y ,  f o u n d  t h a t  t h e  c o n v e y a n c e  o f  7 1  
p r i o r i t y  a r e a s  o f  a p p r o x i m a t e l y  e q u a l  v a l u e  t o  t h e  A n c h o r a g e  l a n d  
w e r e  s u i t a b l e  f o r  c o n v e y a n c e  t o  t h e  U n i v e r s i t y .  T h e  p r i o r i t y  
a r e a s  i n c l u d e d  2 0 , 4 6 0  a c r e s  o f  l a n d  s c a t t e r e d  t h r o u g h o u t  t h e  
s t a t e  a n d  t h r e e  p a r c e l s  o f  G u l f  C o a s t  t i m b e r .  T h e  B o a r d  o f  
R e g e n t s  a c c e p t e d  t h e  c o m m i s s i o n e r ' s  f i n d i n g  a s  a  b a s i s  f o r  
s e t t l e m e n t  o f  t h e  l i t i g a t i o n .

I n  J a n u a r y ,  1 9 8 8  s e v e r a l  p a r t i e s  a s k e d  t h e  c o m m i s s i o n e r  t o  
r e c o n s i d e r  h e r  d e c i s i o n  w i t h  r e g a r d  t o  t h e  t i m b e r  t r a c t s .  T h a t  
r e q u e s t  w a s  d e n i e d  a n d  t h e  a p p e l l a n t s  ( C i t y  o f  Y a k u t a t ,  S E A C C ,  
A C E ,  Y a k u t a t  F i s h e r m a n ' s  A s s o c i a t i o n ,  e t  a l . )  s u e d .  O v e r  t h e  
n e x t  y e a r ,  p a r t i e s  t o  t h e  t i m b e r  l i t i g a t i o n  t r i e d ,  w i t h o u t  
s u c c e s s ,  t o  s e t t l e  t h e  c a s e .  F i n a l l y ,  a n  a g r e e m e n t  s e t t l i n g  t h e  
U n i v e r s i t y ' s  m u n i c i p a l  e n t i t l e m e n t  l i t i g a t i o n  w a s  e n t e r e d  i n t o  i n  
M a y ,  1 9 8 8 .

I n  F e b r u a r y  1 9 8 9 ,  t h e  c o u r t  r e m a n d e d  t h e  t i m b e r  l i t i g a t i o n  t o  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  i n  o r d e r  t o  a l l o w  t h e  a p p e l l a n t s  
t o  s u p p l e m e n t  t h e  r e c o r d  a n d  m a k e  a n y  a r g u m e n t s  t h a t  h a d  n o t  
p r e v i o u s l y  b e e n  h e a r d .  T h e  d e p a r t m e n t  h a d  a  c h a n g e  o f  
c o m m i s s i o n e r s  s i n c e  t h e  f i r s t  d e c i s i o n ,  a n d  n e w  d e p a r t m e n t  
p e r s o n n e l  w e r e  a s s i g n e d  t o  r e v i e w  t h e  c a s e .  O n  J u n e  1 ,  1 9 8 9  
C o m m i s s i o n e r  G o r s u c h  i s s u e d  h e r  d e c i s i o n  e s s e n t i a l l y  u p h o l d i n g  
C o m m i s s i o n e r  B r a d y ' s  o r i g i n a l  d e c i s i o n ,  b u t  a d d i n g  a  f e w  n e w  
s t i p u l a t i o n s .  A g a i n ,  t h e  c o m m i s s i o n e r ' s  d e c i s i o n  o n  r e m a n d  w a s  
a c c e p t e d  b y  t h e  B o a r d  o f  R e g e n t s .

T h e  l i m i t e d  t i m b e r  r i g h t s  w e r e  t h e n  c o n v e y e d  t o  t h e  U n i v e r s i t y  i n  
O c t o b e r ,  1 9 8 9 .  T h e  c o n v e y a n c e  w a s  c o n d i t i o n e d  t o  p r e c l u d e  a n y  
o n - t h e - g r o u n d  a c t i v i t y ,  s u c h  a s  t i m b e r  c u t t i n g  o r  h a r v e s t  u n t i l  
a f t e r  t h e  l a w s u i t  i s  r e s o l v e d .  T h e  c o u r t  m a y  a l s o  v o i d  t h e  
c o n v e y a n c e .

T h e  1 9 9 0  L e g i s l a t u r e  t h e n  p a s s e d  HB  3 4 6 ,  w h i c h  e s t a b l i s h e d  t h e  
Y a k a t a g a  S t a t e  G a m e  R e f u g e  a n d  S p e c i a l  M a n a g e m e n t  A r e a ,  p r o v i d e d  
f o r  a r e a  w i d e  p l a n n i n g ,  p r o v i d e d  c e r t a i n t y  f o r  t h e  I c y  C a p e  I I  
T i m b e r  S a l e  E x t e n s i o n ,  a n d  c r e a t e d  a  m e c h a n i s m  t o  h e l p  s e t t l e  t h e  
U n i v e r s i t y  t i m b e r  l i t i g a t i o n .  U n d e r  C h a t  l e g i s l a t i o n ,  t h e  
U n i v e r s i t y  a n d  t h e  d e p a r t m e n t  w e r e  t o  t r y  t o  c o m e  t o  a g r e e m e n t  
o v e r  t h e  v a l u e  o f  t w o  o f  t h e  t h r e e  t i m b e r  r i g h t s  p a r c e l s .  T h e  
b i l l  s t a t e d  t h a t  t h e  L e g i s l a t u r e  i n t e n d e d  t o  r e p u r c h a s e  t h e  
t i m b e r  r i g h t s  a t  c u r r e n t  m a r k e t  v a l u e ,  i n  w h i c h  c a s e  t h e  l a r g e s t  
t i m b e r  t r a c t  ( a t  C a p e  S u c k l i n g )  w o u l d  b e  a d d e d  t o  t h e  Y a k a t a g a



S t a t e  G a m e  R e f u g e  a n d  t h e  d i s p o s i t i o n  o f  t h e  s m a l l e s t  ( a t  C a p e  
Y a k a t a g a )  w o u l d  b e  d e c i d e d  t h r o u g h  t h e  a r e a  p l a n .

T h e  S u p e r i o r  C o u r t  r u l e d  o n  t h e  c a s e  i n  J u l y  1 9 9 0 .  T h a t  r u l i n g  
r e m a n d e d  t h e  c a s e  b a c k  t o  t h e  d e p a r t m e n t  f o r  c l a r i f i c a t i o n  o f  i t s  
s u s t a i n e d  y i e l d  f i n d i n g s  w i t h  r e g a r d  t o  a l l  t h r e e  t i m b e r  r i g h t s  
p a r c e l s ,  a n d  r e v e r s e d  a n d  r e m a n d e d  t h e  d e c i s i o n  t o  c o n v e y  t h e  
p a r c e l  a t  Y a k a t a g a .

C U R R E N T  S I T U A T I O N :  T h e  U n i v e r s i t y  a n d  t h e  d e p a r t m e n t  h a v e  c o m e
t o  a g r e e m e n t  w i t h  r e g a r d  t o  t h e  c u r r e n t  f a i r  m a r k e t  v a l u e  o f  t h e  
Y a k a t a g a  t i m b e r  p a r c e l ,  b u t  r e a c h e d  a n  i m p a s s e  r e g a r d i n g  t h e  
c u r r e n t  f a i r  m a r k e t  v a l u e  o f  t h e  C a p e  S u c k l i n g  t i m b e r  p a r c e l .  A  
l e t t e r  e x p l a i n i n g  t h e  a g r e e m e n t  a n d  i m p a s s e  h a s  b e e n  s e n t  t o  
G o v e r n o r  H i c k e l ,  t h e  P r e s i d e n t  o f  t h e  S e n a t e ,  S p e a k e r  o f  t h e  
H o u s e ,  a n d  t h e  C h a i r p e r s o n s  o f  t h e  S e n a t e  a n d  H o u s e  R e s o u r c e s  
C o m m i t t e e s .  T h e  u n d e r l y i n g  c r u i s e ,  e n g i n e e r i n g ,  a p p r a i s a l ,  a n d  
r e v i e w  a p p r a i s a l  r e p o r t s  a r e  c o n f i d e n t i a l  b e c a u s e  o f  t h e  i n g o i n g  
l i t i g a t i o n .

D e p a r t m e n t  p e r s o n n e l  a r e  a l s o  w o r k i n g  t o  p r o v i d e  t h e  a d d i t i o n a l  
s u s t a i n e d  y i e l d  i n f o r m a t i o n  a n d  f i n d i n g s  r e q u e s t e d  b y  t h e  c o u r t .  
T h e  r e m a n d  o f  t h e  Y a k a t a g a  p a r c e l  r e q u i r e s  p l a n n i n g  a n d  
c l a s s i f i c a t i o n  w o r k  p r i o r  t o  a n y  r e c o n s i d e r a t i o n .  T h e r e f o r e ,  n o  
a c t i o n  o n  t h i s  r e m a n d  i s  e x p e c t e d  u n t i l  a f t e r  t h e  l e g i s l a t i v e l y  
m a n d a t e d  Y a k a t a g a  A r e a  P l a n  i s  c o m p l e t e d  o n  o r  b e f o r e  J u l y ,  1 9 9 3 .

F o r  m o r e  i n f o r m a t i o n  c o n t a c t :  S a l l i  S l a u g h t e r ,  S p e c i a l  P r o j e c t s
C o o r d i n a t o r ,  D i v i s i o n  o f  L a n d  a n d  W a t e r ,  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s ,  ( 9 0 7 )  7 6 2 - 2 6 9 2 ;  P R O F S  N R S C S S L ;  3 6 0 1  C S t r e e t ,  S u i t e  
8 1 4 ,  P . O .  B o x  1 0 7 0 0 5 ,  A n c h o r a g e ,  A l a s k a  9 9 5 1 0 .



A l a s k a  E n v i r o n m e n t a l  S o b b y ,  I n c .

\  P.O. Box 22151 Jnncau, Alaska 'J‘jIH02 ‘J07-16M IBB

Y A K A T A G A  S T A T E  G A M E  R E F U G E  
R E P U R C H A S E  O F  C A P E  S U C K L I N G  T I M B E R  R I G H T S

2/19/91

Passed last year, C5HB 346 established the Yakataga State Game Refuge and 
directed the Department of Natural Resources to repurchase University of 
Alaska timber rights on adjacent lands at Cape Suckling and Yakataga. The 
b ill, designed to allow logging but protect critica l habitat, represents a 
carefully crafted compromise between DNR, the University, local 
communities, and fishermen. Buyback of the Cape Suckling parcel is a 
c r it ic a l part of the Yakataga compromise.

Located just to the west of the refuge, the 32,000 acre Cape Suckling parcel 
includes some of the best w ild life habitat in the state of Alaska, supporting 
important herds of moose and mountain goat. Brown bear hunting in this 
area is considered world class. Recreation and tourism development 
potential in the Yakataga area centers on Cape Suckling. Because of these 
values, the Legislature directed that Cape Suckling be automatically 
included in the Yakataga refuge when repurchased. Without Cape 
Suckling the refuge is incomplete.

The Yakataga legislation directs DNR and thr University to negotiate a fa ir 
market value for repurchase of Cape Suckling, but these two state entities 
have been unable to agree. This impasse should be easily resolved: 
buyback simply requires transfe rring state money from one 
account to another. Buyback is Just another appropriation from the 
general fund, to the University, which benefits the public interest

( O V E R )



N u m e r o u s  o r g a n i z a t i o n s  s u p p o r t e d  l a s t  y e a r ' s  l e g i s l a t i o n ,  w h i c h  
i n c l u d e s  t h e  b u y b a c k  o f  C a p e  S u c k l i n g  t i m b e r  r i g h t s :

A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t
A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e
A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s
A l a s k a  D i s c o v e r y
C h u g a c h  T i m b e r  C o r p o r a t i o n
C i t y  o f  Y a k u t a t
C o r d o v a  D i s t r i c t  F i s h e r m e n  U n i t e d
F a i r b a n k s i a n s  f o r  R e s p o n s i b l e  U n i v e r s i t y  L a n d  M a n a g e m e n t
N o r t h e r n  A l a s k a  E n v i r o n m e n t a l  C e n t e r
S e a l a s k a  ' o r p o r a t i o n
S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l
S o u t h e a s t  R e g i o n a l  F i s h  a n d  G a m e  A d v i s o r y  C o u n c i l
T o n g a s s  T o u r i s m  a n d  R e c r e a t i o n  B u s i n e s s  A s s o c i a t i o n
U n i t e d  F i s h e r m e n  o f  A l a s k a
Y a k u t a t  F i s h  a n d  G a m e  A d v i s o r y  C o m m i t t e e
Y a k u t a t  R e s o u r c e  C o u n c i l



S o u t h e a s t  A l a s k a  C o n s e r v a t i o n  C o u n c i l

419 SIXTH ST. #328 J U N E A U ,  ALASKA 99801 * (907-586-6942)

F e b r u a r y  1 9 ,  1 9 9 1

G a r y  G u s t a f s o n ,  D i r e c t o r
D i v i s i o n  o f  L a n d  a n d  W a t e r  M a n a g e m e n t
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s
P O  B o x  1 0 7 0 0 6
A n c h o r a g e ,  A K  9 9 5 1 0

D e a r  G a r y :

T h i s  l e t t e r  i s  i n  r e s p o n s e  t o  t h e  F e b r u a r y  4 t h  l e t t e r  y o u  r e c e i v e d  
f r o m  B r i a n  R o g e r s ,  V i c e  P r e s i d e n t  f o r  F i n a n c e  o f  t h e  U n i v e r s i t y  o f  
A l a s k a .  T h a t  l e t t e r  c o n c e r n e d  C o m m i s s i o n e r  H e i n z e ' s  J a n u a r y  1 4 t h  
l e t t e r  t o  t h e  p a r t i e s  r e g a r d i n g  h o w  t h e  a g e n c y  i n t e n d e d  t o  h a n d l e  
t h e  r e m a n d  f r o m  t h e  S u p e r i o r  C o u r t  i n  Y a k u t a t  F i s h e r m e n ' s  
A s s o c i a t i o n  v .  B r a d y  ( 1 J U - 8 8 - 2 7 1 ) .

I n  i t s  J u n e  1 8 ,  1 9 9 0  d e c i s i o n ,  t h e  S u p e r i o r  C o u r t  r e v e r s e d  D N R ' s  
d e c i s i o n  t o  c o n v e y  t h e  Y a k a t a g a  t i m b e r  p a r c e l  t o  t h e  U n i v e r s i t y  a n d  
f o u n d  t h a t  D N R  h a d  f a i l e d  t o  a r t i c u l a t e  a  r e a s o n a b l e  b a s i s  f o r  i t s  
c o n c l u s i o n  t h a t  A D L  2 2 3 4 5 6  d i d  n o t  v i o l a t e  t h e  p r i n c i p l e  o f  
s u s t a i n e d  y i e l d .  T h e  c o u r t  r e m a n d e d  A D L  2 2 3 4 5 6  t o  D N R  w i t h  
d i r e c t i o n s  t o  m a k e  a d d i t i o n a l  f i n d i n g s  w i t h  r e g a r d  t o  s u s t a i n e d  
y i e l d  o n  a l l  t h r e e  t i m b e r  p a r c e l s .

I n  h i s  J a n u a r y  1 4 t h  l e t t e r ,  C o m m i s s i o n e r  H e i n z e  c o n c l u d e d  t h a t  i t  
w a s  a p p r o p r i a t e  t o  a w a i t  c o m p l e t i o n  o f  t h e  Y a k a t a g a  A r e a  P l a n  
b e f o r e  d e c i d i n g  w h e t h e r  o r  n o t  t o  r e c o n v e y  t h e  Y a k a t a g a  p a r c e l  t o  
t h e  U n i v e r s i t y .  A d d i t i o n a l l y ,  t h e  C o m m i s s i o n e r  c h o s e  t o  p o s t p o n e  
m a k i n g  a  p r o p e r  s u s t a i n e d  y i e l d  a n a l y s i s  f o r  a l l  t h r e e  p a r c e l s  
u n t i l  c o m p l e t i o n  o f  t h e  Y a k a t a g a  A r e a  P l a n .  T h e  S o u t h e a s t  A l a s k a  
C o n s e r v a t i o n  C o u n c i l  ( S E A C C )  s u p p o r t s  C o m m i s s i o n e r  H e i n z e ' s  
d e c i s i o n .

C o n t r a r y  t o  s t a t e m e n t s  i n  M r .  R o g e r ' s  l e t t e r ,  t h e  c o m p l e t i o n  o f  t h e  
Y a k a t a g a  A r e a  P l a n  i s  a  n e c e s s a r y  c o n d i t i o n  f o r  a  s a t i s f a c t o r y  
s u s t a i n e d  y i e l d  a n a l y s i s .  DNR  w i l l  u s e  t h e  a r e a  p l a n n i n g  p r o c e s s  
t o  d e t e r m i n e  t h e  c o m p a t i b i l i t y  o r  i n c o m p a t i b i l i t y  o f  p e r m i t t e d  
u s e s ,  i n c l u d i n g  t i m b e r  h a r v e s t ,  o n  a l l  l a n d s  i n  t h e  Y a k a t a g a  a r e a .  
T h e s e  f i n d i n g s  f o r m  t h e  b a s i s  f o r  i d e n t i f y i n g  t h e  t i m b e r  b a s e  t o  
b e  i n c l u d e d  i n  a n y  s u s t a i n e d  y i e l d  a n a l y s i s .  T h u s ,  i t  i s  i l l o g i c a l  
t o  b i f u r c a t e  t h e  c l a s s i f i c a t i o n  a n d  s u s t a i n e d  y i e l d  a n a l y s i s  a s  
s u g g e s t e d  b y  M r .  R o g e r s .

We  b e l i e v e  t h a t  t h e  C o m m i s s i o n e r ' s  d e c i s i o n  i s  a l s o  s u p p o r t e d  b y  
S e c t i o n  4  o f  t h e  Y a k a t a g a  S t a t e  G a m e  R e f u g e  b i l l ,  H B  3 4 6 .  I n  
s u b s e c t i o n  4 ( b ) ,  t h e  A l a s k a  L e g i s l a t u r e  p r o n o u n c e d  a  c l e a r  p o l i c y

PELICAN FORESTRY COUNCIL * FRIENDS OF BERNERS BAY, Juneau * WRANGELL RESOURCE COUNCIL * SJTICA CONSERVATION SOCIETY 
FALSE ISLAND•N00A LANE COUNCIL, Tenakce Spr ings  • LYNN CANAL CONSERVATION. Haines • TAKU CONSERVATION SOCIETY, Juneau 

NARROWS CONSERVATION COALITION, Pe tersburg  • FRIENDS OF GLACIER BAY, Gustavus • T0NGASS CONSERVATION SOCIETY, Ketchikan 
ALASKA SOCIETY OF AMERICAN FCRESTCWEILERS, Po int  Baker • JUNEAU GRCAJP SIERRA CLUB * YAKUTAT RESOURCE CONSERVATION COUNCIL



d i r e c t i v e  b y  m a n d a t i n g  t h a t  t h e  A r e a  P l a n  " s h a l l  c o n s i d e r  t h e  f u l l  
r a n g e  o f  m a n a g e m e n t  o p t i o n s  f o r  t h e  t i m b e r  r i g h t s  i n  e a c h  t r a c t  o f  
l a n d  o f  t h e  U n i v e r s i t y  o f  A l a s k a  ( A D L  2 2 3 4 5 6 )  u n d e r  l i t i g a t i o n ,  
i n c l u d i n g  a n d  e x c l u d i n g  t i m b e r  h a r v e s t . "  T h u s ,  DNR  w o u l d  b e  u n a b l e  
t o  p r e p a r e  a  s u s t a i n e d  y i e l d  a n a l y s i s  o f  t h e  C a p e  S u c k l i n g  a n d  
Y a k a t a g a  p a r c e l s  b e f o r e  d e c i d i n g  w h a t ,  i f  a n y ,  a c r e a g e  i n  t h e s e  
p a r c e l s  w i l l  b e  e x c l u d e d  f r o m  t h e  t i m b e r  b a s e .  M o r e o v e r ,  e v e n  i f  
t h e  S u p e r i o r  C o u r t  i s  s a t i s f i e d  w i t h  D N R ' s  s u s t a i n e d  y i e l d  a n a l y s i s  
f o r  t h e  t h r e e  p a r c e l s  a t  i s s u e  i n  Y a k u t a t  F i s h e r m e n ' s  A s s o c ,  v .  
B r a d y , t h e  L e g i s l a t u r e  s t a t e d  i t s  c l e a r  i n t e n t i o n  f o r  t h e  S t a t e  t o  
r e a c q u i r e  t h e  U n i v e r s i t y ' s  i n t e r e s t s  i n  T r a c t  A - 1 4 8  a t  C a p e  
S u c k l i n g  a n d  T r a c t  2 0  a t  Y a k a t a g a .  S e e  S e c t i o n  5 ( c ) ,  H B  3 4 6 .

S E A C C  a l s o  o b j e c t s  t o  M r .  R o g e r s '  c h a r a c t e r i z a t i o n  o f  t h e  
U n i v e r s i t y ' s  r i g h t s  t o  t i m b e r  i n  t h e  W h i t e  R i v e r ,  C a p e  S u c k l i n g ,  
a n d  Y a k a t a g a  t r a c t s  a s  " v e s t e d . "  A c c o r d i n g  t o  Q u i t c l a i m  D e e d  # 
1 1 4 8 ,  e x e c u t e d  o n  O c t o b e r  6 ,  1 9 8 9 ,  t h e  U n i v e r s i t y ' s  i n t e r e s t s  a r e  
" s u b j e c t  t o  t h e  F i n a l  F i n d i n g  a n d  D e c i s i o n  f o r  A D L  2 2 3 4 5 6 . "  U n t i l  
t h e  S u p e r i o r  C o u r t  i s  s a t i s f i e d  t h a t  A D L  2 2 3 4 5 6  c o m p l i e s  w i t h  a l l  
a p p l i c a b l e  l e g a l  r e q u i r e m e n t s ,  t h e  U n i v e r s i t y ' s  r i g h t s  u n d e r  t h e  
Q u i t c l a i m  D e e d  c a n  n o t  v e s t .

F i n a l l y ,  t h e  M r .  R o g e r s  r e q u e s t e d  t h a t  t h e  U n i v e r s i t y  b e  g i v e n  t h e  
o p p o r t u n i t y  t o  a d d r e s s  k e y  D N R  p e r s o n n e l  a t  t h e  m e e t i n g  " t o  p l a n  
t h e  s c h e d u l e  f o r  t h e  s u s t a i n e d  y i e l d  r e m a n d . "  I f  t h e  U n i v e r s i t y  
i s  g o i n g  t o  b e  i n v i t e d  t o  a p p e a r  a t  t h a t  m e e t i n g ,  w e  r e s p e c t f u l l y  
r e q u e s t  n o t i c e  a s  t o  t h e  t i m e  a n d  p l a c e  o f  t h a t  m e e t i n g ,  a s  w e l l  
a s  t h e  o p p o r t u n i t y  t o  e x p l a i n  o u r  p o s i t i o n  o n  t h i s  i m p o r t a n t  i s s u e .

T h a n k  y o u  f o r  c o n s i d e r i n g  o u r  p o s i t i o n  o n  t h i s  q u e s t i o n .  P l e a s e  
k e e p  u s  i n f o r m e d  a s  t o  w h e n  t h e  m e e t i n g  r e g a r d i n g  t h e  s c h e d u l e  f o r  
t h e  s u s t a i n e d  y i e l d  r e m a n d  w i l l  b e  h e l d .

S i n c e r e l y ,

S t a f f  A t t o r n e y



Habitats

Yakataga
T h e  L a n d  B e tw een by Debra Clausen

Looking toward Cape Yakataga 
from Sunshine Point.

M ost people who have seen the 
land between Cape Suckling 
and Cape Yakataga ha*: seen 

it from the air. Flying between Anchorage 
and Juneau or Cordova and Yakutat 
reveals an impressive geography. With the 
storm-beaten North Gulf Coast pound­
ing on its southern shore and the moun­
tains of theChugach Coast Range rising 
precipitously to the north, isolated to the 
west by the Bering Glacier and to the east 
by the Yahtse/Guyot glaciers, the Yaka­
taga forelands are truly a land between. 
Essentially uninhabited, wild and remote, 
the area is, however, not empty.

Lying along the main Pacific migration 
route o f birds flying north to breed, the 
high coastal mountain range funnels 
millions of birds along the narrow coastal 
corridor. A majority o f waterfowl stop to 
rest and feed in these coastal lowlands on 
their way to summer nesting grounds. 
Nearly 100 trumpeter swans nest in the 
area. Hundreds o f bald cat les winter in 
high densities along the lower stream 
reaches.
Several hundred moose are knowjn to 

use the coastal lowlands, concentrating 
in the winter along the lower reaches of 
the major river fioodplains. Extreme

weather conditions and heavy snowfall 
often drive mountain goats to lower 
elevations during winter. Oi’ e to two hun­
dred brown bear are found in the area, 
feeding in sedge flats during spring, in 
strawberry patches during July, and 
along fish streams during summer and 
fall. Several do m wolves are estimated 
to range throughout the area. Wolverine, 
coyote, lynx, marten, mink, land otter 
and beaver can also be found. The Tsiu/ 
Tsivat river system supports one o f the 
'richest commercial salmon fisheries for 
its size, and other productive salmon 
streams flow through the area. Accessi­
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ble primarily by plane but also by boat, 
the area has long been important hunting 
and fishing grounds for Yakutat 
residents. Commercial set net sites are 
concentrated at the mouths o f every ma­
jo r river. Sport fishing opportunities are 
also abundant, with the Tsiu River a 
popular coho fishing stream. Waterfowl, 
moose, black and brown bear, and moun­
tain goat are hunted by residents and 
guided non-residents.
Rich in wildlife, the area also possesses 

extensive forests and mineral laden 
beaches. Gold was discovered on the 
area’s beaches in 1897 or 1898 and min­
ing activity continued until World War II.
Recently, commercially valuable stands 

of spruce and hemlock have attracted the 
attention o f state and private logging in­
terests. Controversy has arisen over the 
sale and harvest o f the area’s forests. One 
outcome o f this controversy was the 
establishment in 1990 of a new state game 
refuge, the Yakataga State Game Refuge, 
encompassing the state-owned lowlands 
between the Seal River and Kaliakh River. 
Legislation establishing the refuge also 
provides for inclusion of lands to the east 
o f Kaliakh River into the refuge on the 
recommendation of the Commissioner of 
the Alaska Department of Natural Re­
sources (DNR) following an area plan­
ning study and directs the Commissioner 
o f DNR to purchase timber rights now 
held by the University o f Alaska west of 
the Seal River. Once the timber rights are 
re-acquired by the state, those lands 
would also become part o f the new 
refuge.
Passage of this recent legislation en­

sures that these newly established refuge 
lands will be managed for the protection 
o f fish and wildlife habitat and popula-

Sel net tent frame on the 
Tsiu River.

a t f . .

‘Vj.«

U v f i & B t o  » if.** a a r - Y  •-

tions, including salmon spawning and 
rearing habitat and critical goat and 
moose winter habitat; public uses of fish 
and wildlife and their habitat, particular­
ly commercial, sport, and subsistence 
fishing, hunting, viewing, photography, 
and general public recreation in a high 
quality environment; and the use and 
disposition o f other resources when the 
activities are not inconsistent with pro­
tection o f fish and wildlife and public use

of the area. Although important limber 
harvest issues still await resolution, the 
future of this wild, remote and produc­
tive “ land between" is now a lot more 
secure. Recent legislation ensures that 
although uninhabited, it won’ t be 
forgotten.

Debra Clausen is a Habitat Biologist, 
Division o f  Habitat, ADF&G, 
Anchorage.
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MEMORANDUM O F  U N D E R S T A N D IN G  
R E G A R D IN G  T H E  T I M B E R  V A L U A T IO N  P R O C E S S  

F O R  S E T T L E M E N T  O P  L I T I G A T I O N  ( I J U - 8 8 - 2 7 1  C I V I L )
B E T W E E N  THE 

U N I V E R S I T Y  O F  A LA 8 XA 
AND  T H E

A L A S K A  D E PA R TM E N T  O F  NATURAL  R E S O U R C E 8

T h e  U n i v e r s i t y  o f  A l a s k a  ( t h e  U n i v e r s i t y )  a n d  t h e  A l a s k a  D e p a r t m e n t  
o f  N a t u r a l  R e s o u r c e s  ( t h e  D e p a r t m e n t )  e n t e r  i n t o  t h i s  M e m o r a n d u m  o f  
U n d e r s t a n d i n g  (MOU )  r e g a r d i n g  t h e  p r o c e s s  u s e d  f o r  v a l u a t i o n  o f  
l i m i t e d  t i m b e r  r i g h t s  ( t i m b e r )  c o n v e y e d  t o  t h e  U n i v e r s i t y  i n  t h e  
G u l f  o f  A l a s k a  a r e a .

P U R P O S E  T h e  p u r p o s e  o f  t h i s  MOU i s  t o  s e t  o u t  t h e  r e s p o n s i b i l i t i e s  
a n d  u n d e r s t a n d i n g s  o f  t h e  r e s p e c t i v e  p a r t i e s  w i t h  r e g a r d  t o  t h e  
p r o c e s s  t o  b e  f o l l o w e d  t o  d e t e r m i n e  t h e  v a l u e  o f  t w o  t r a c t s  o f  
t i m b e r  ( P a r c e l  A - 1 4 8 ,  C a n e  S u c k l i n g ;  a n d  P a r c e l  2 0 ,  Y a k a t a g a )  
c o n v e y e d  t o  t h e  U n i v e r s i t y  b y  t h e  D e p a r t m e n t  o n  O c t o b e r  6 ,  1 9 8 9 .  
T h e  v a l u e  o f  t h e  t i m b e r  d e t e r m i n e d  u n d e r  t h e  p r o c e d u r e s  s e t  f o r t h  
i n  t h i s  MOU i s  t o  b e  u s e d  i n  t h e  n e g o t i a t i o n  o f  s e t t l e m e n t  o f  
p e n d i n g  l i t i g a t i o n  Y a k u t a t  F i s h e r m a n ' s  A s s o c i a t i o n  v .  S t a t e . I J U -  
8 8 - 2 7 1  ( t h e  l i t i g a t i o n )  a s  d i r e c t e d  b y  t h e  l e g i s l a t u r e  u n d e r  S C S  
C S H B  3 4 6  ( R E S )  AM S ,  C h .  1 4 3  S L A  1 9 9 0 ,  a t t a c h e d  h e r e t o  a s
A t t a c h m e n t  “ A . "

b a c k g r o u n d  T h e  l i t i g a t i o n  s t e m s  f r o m  t h e  s e t t l e m e n t  o f  a  p r i o r
l a w s u i t  b e t w e e n  t h e  U n i v e r s i t y  a n d  t h e  D e p a r t m e n t  o v e r  t h e
c o n v e y a n c e  o f  U n i v e r s i t y  t r u s t  l a n d  t o  t h e  M u n i c i p a l i t y  o f
A n c h o r a g e  ( t h e  M u n i c i p a l i t y )  u n d e r  t h e  M u n i c i p a l  E n t i t l e m e n t s  A c t  
( U n i v e r s i t y  o f  A l a s k a  v .  M u n i c i p a l i t y  o f  A n c h o r a g e ,  e t  a l . . S - 1 8 1 5  
a n d  S - 1 8 2 6 ) ,  f i l e d  i n  1 9 8 5 .

U n d e r  t h e  s e t t l e m e n t  o f  U n i v e r s i t y  o f  A l a s k a  v .  M u n i c i p a l i t y  o f  
A n c h o r a g e , e t  a l . . t h e  v a l u e  o f  t h e  U n i v e r s i t y  l a n d  c o n v e y e d  t o  t h e  
M u n i c i p a l i t y  w a s  e s t a b l i s h e d .  A s  a  r e s u l t  o f  a  MOU e n t e r e d  i n t o  i n  
D e c e m b e r  1 9 8 6 ,  t h e  U n i v e r s i t y  a n d  t h e  D e p a r t m e n t  a s s e m b l e d  a  p o o l  
o f  p o t e n t i a l  r e p l a c e m e n t  l a n d s ,  a n d  i n t e r e s t s  i n  l a n d .  T h i s  p o o l  
w a s  r e v i e w e d  b y  o t h e r  g o v e r n m e n t a l  a g e n c i e s  a n d  t h e  p u b l i c  d u r i n g  
t h e  s p r i n g  a n d  s u m m e r  o f  1 9 8 7 .

A f i n a l  f i n d i n g  a n d  d e c i s i o n  s e t t i n g  o u t  t h e  l a n d  a n d  i n t e r e s t s  t o  
b e  c o n v e y e d  t o  t h e  U n i v e r s i t y  t o  r e p l a c e  t h e  l a n d s  c o n v e y e d  t o  t h e  
M u n i c i p a l i t y  w a s  i s s u e d  b y  t h e  D e p a r t m e n t  o n  D e c e m b e r  4 ,  1 9 8 7 ,  a n d  
a c c e p t e d  b y  t h e  U n i v e r s i t y  a s  t h e  b a s i s  f o r  s e t t l e m e n t  o f  t h e  
l i t i g a t i o n  o n  D e c e m b e r  1 6 ,  1 9 8 7 .  I n c l u d e d  i n  t h e  f i n a l  r e p l a c e m e n t  
p o o l  w a s  t i m b e r  a t  t h r e e  l i m i t o d  t i m b e r  r i g h t s  t r a c t s  i n  t h o  G u l f

MEMORANDUM OP UNDERSTANDING -  1 P IN A L
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o f  A l a s k a  a r e a  ( # 2 0 ,  Y a k a t a g a ,  5 3 , 8 2 3 . 2  M B F ;  I A - 1 4 8  C a p e  S u c k l i n g ,  
2 9 4 , 6 3 0 ;  A - 1 5 4  W h i t e  R i v e r ,  9 4 , 7 1 5 . 7 2  M B F . )

T w o  r e q u e s t s  f o r  r e c o n s i d e r a t i o n  w e r e  f i l e d  i n  J a n u a r y ,  1 9 8 8 .  T h e  
C o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  ( t h e  C o m m i s s i o n e r ) ,  J u d i t h  M .  
B r a d y ,  r e f u s e d  t o  r e c o n s i d e r  h e r  d e c i s i o n ,  a n d  t h e  d e c i s i o n  w a s  
a p p e a l e d  i n  t h e  l i t i g a t i o n  t o  t h e  A l a s k a  S u p e r i o r  C o u r t .  O n  m o t i o n  
o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  t h e  U n i v e r s i t y ,  t h e  c a s e  
w a s  r e m a n d e d  f o r  r e c o n s i d e r a t i o n  i n  F e b r u a r y  1 9 8 9 .  N e w l y  a p p o i n t e d  
C o m m i s s i o n e r  L e n n i e  G o r s u c h  u p h e l d  h e r  p r e d e c e s s o r ' s  d e c i s i o n ,  w i t h  
s l i g h t  m o d i f i c a t i o n s ,  i n  J u n e  1 9 8 9 .  O n  J u n e  1 8 ,  1 9 9 0 ,  t h e  c o u r t  
a g a i n  r e m a n d e d  t h e  m a t t e r  b a c k  t o  t h e  D e p a r t m e n t  f o r  f u r t h e r
a c t i o n .  S e e  A t t a c h m e n t  " B "  h e r e t o .

B y  a  q u i t c l a i m  d e e d ,  d a t e d  O c t o b e r  6 ,  1 9 8 9 ,  t h e  S t a t e  o f  A l a s k a  
c o n v e y e d  t o  t h e  U n i v e r s i t y  t h e  t i m b e r  o n  t h e  C a p e  S u c k l i n g ,  
Y a k a t a g a  a n d  W h i t e  R i v e r  t r a c t s .  S e e  A t t a c h m e n t  " C »  h e r e t o .
H o w e v e r ,  t h e  D e p a r t m e n t  c o n t i n u e s  t o  h o l d  t h e  r e m a i n d e r  o f  t h e  f e e  
t i t l e  a n d  w i l l  c o n t i n u e  t o  e n g a g e  i n  p r a c t i c e s  n e c e s s a r y  t o  p e r f o r m  
i t s  d u t i e s  c o n c e r n i n g  m a n a g e m e n t  o f  s t a t e  l a n d  w i t h  r e s p e c t  t o  
t h e s e  t r a c t s .

H B  3 4 6  w a s  i n t r o d u c e d  i n  t h e  f i r s t  s e s s i o n  o f  t h e  s i x t e e n t h  A l a s k a  
S t a t e  L e g i s l a t u r e  t o  e s t a b l i s h  a  Y a k a t a g a  S t a t e  G a m e  R e f u g e .  P r i o r
t o  t h e  b i l l ' s  p a s s a g e  d u r i n g  t h e  s e c o n d  s e s s i o n ,  i t  w a s  a m e n d e d  t o
i n c l u d e  p r o v i s i o n s  i n t e n d e d  t o  l e a d  t o  s e t t l e m e n t  o f  t h e
l i t i g a t i o n .  O n e  o f  t h o s e  p r o v i s i o n s  o f  HB  3 4 6 ,  a s  a m e n d e d  a n d
e n a c t e d  a s  C h .  1 4 3  S L A  1 9 9 0 ,  r e q u i r e s  t h a t ;

T h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  s h a l l  
e n g a g e  i n  e v e r y  r e a s o n a b l e  e f f o r t  t o  r e a c h  
a g r e e m e n t  o n  t h e  f a i r  m a r k e t  v a l u e  f o r  t h e  
t i m b e r  r i g h t s  t o  T r a c t  1 - 1 4 8  a t  C a p e  S u c k l i n g  
a n d  T r a c t  2 0  a t  Y a k a t a g a .

T h i s  MOU i s  i n t e n d e d  t o  f a c i l i t a t e  t h a t  e f f o r t .

1 .  C O N P I D E N T I A L I T Y :  C o n t r a c t o r s  h i r e d  u n d e r  t h e  p r o c e s s
d e s c r i b e d  i n  t h i s  MOU a r e  c o n s i d e r e d  p r o f e s s i o n a l  w i t n e s s e s  w h o  a r e  
t o  p r o v i d e  p r o f e s s i o n a l  s e r v i c e s  o r  t e s t i m o n y  r e l a t i n g  t o  t h e  
l i t i g a t i o n .  B e c a u s e  t h e  e v i d e n t i a r y  p h a s e  o f  t h i s  p r o c e e d i n g  i s  
c o m p l e t e d ,  i t  i s  e x p e c t e d  t h a t  t h e s e  c o n t r a c t o r s  w i l l  n o t  b e  c a l l e d  
a s  w i t n e s s e s .  I n s t e a d ,  t h e i r  m a i n  f u n c t i o n  w i l l  b e  t o  p r o v i d e  
p r o f e s s i o n a l  s e r v i c e s  t o  t h e  p a r t i e s  a n d  t h e i r  a t t o r n e y s ,  b a s e d  
u p o n  t h e i r  e x p e r t i s e  i n  t h e  r e q u i s i t e  f i e l d .

T h e  p a r t i e s  a g r e e  t h a t ,  e x c e p t  a s  e x p r e s s l y  p r o v i d e d  e l s e w h e r e  i n  
t h i s  MOU , a n y  c o r r e s p o n d e n c e  t o  o r  f r o m  a n y  c o n t r a c t o r s ,  r e v i e w  
c o n t r a c t o r  o r  s u b c o n t r a c t o r s  ( t h e  c o n t r a c t o r s )  a n d  a n y  r e p o r t s  o r  
w r i t i n g s  p r e p a r e d  b y  t h e m  u n d e r  t h e  i n s t r u c t i o n s  c o n t a i n e d  i n  t h i s  
HOU  ( s e o  A t t a c h m e n t s  " E , ' *  " 0 , M » H "  a n d  s u b p a r a g r a p h  7 ( a ) ,  b e l o w ) ,
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o r  p u r s u a n t  t o  e m p l o y m e n t  w i t h  r e f e r e n c e  t o  t h e  l i t i g a t i o n ,  
( c o l l e c t i v e l y ,  t h e  c o n t r a c t o r s '  d o c u m e n t s )  a r e  f o r  t h e  p u r p o s e s  o f  
s e t t l e m e n t  o f  t h e  l i t i g a t i o n  a n d  w i l l  b e  d e e m e d  c o n f i d e n t i a l  a n d  
p r o t e c t e d ,  w i t h o u t  l i m i t a t i o n ,  b y  t h e  p r o v i s i o n s  o f  A S  
0 9 . 2 5 . 1 2 0 ( 4 ) ;  6 AAC 9 5 . 0 1 0 ( b ) ,  9 5 . 0 9 0 ( a ) ( 4 ) ,  a n d  9 5 . 1 5 0 ;  A l a s k a  
E v i d e n c e  R u l e  4 0 8 ;  t h e  a t t o r n e y  w o r k  p r o d u c t  p r i v i l e g e ;  a n d  t h e  
a t t o r n e y - c l i e n t  c o m m u n i c a t i o n  p r i v i l e g e .  A l l  r e p o r t s  s h a l l  b e  
t r a n s m i t t e d  b y  t h e  c o n t r a c t o r s  o n l y  t o  t h e  p a r t i e s  o r  t h e i r  
r e p r e s e n t a t i v e s  a n d  s h a l l  c o n t a i n  t h e  f o l l o w i n g  n o t a t i o n :

P r e p a r e d  f o r  s e t t l e m e n t  p u r p o s e s  a n d  s u b j e c t  t o  A S  
0 9 . 2 5 . 1 2 0 ( 4 ) ;  6 AAC 9 5 . 0 1 0 ( b ) ;  9 5 . 0 9 0 ( a ) ( 4 ) ,  a n d  9 5 . 1 5 0 ;  
A l a s k a  E v i d e n c e  R u l e  4 0 8 ;  t h e  a t t o r n e y  w o r k  p r o d u c t  
p r i v i l e g e ;  a n d  t h e  a t t o r n e y - c l i e n t  c o m m u n i c a t i o n  
p r i v i l e g e .

U n d e r  C h .  1 4 3  S L A  1 9 9 0 ,  t h e  C o m m i s s i o n e r  i s  r e q u i r e d  t o  r e p o r t  a n y  
f a i r - m a r k e t - v a l u e  a g r e e d  t o  b y  t h e  p a r t i e s  r e g a r d i n g  t h e  C a p e  
S u c k l i n g  a n d  t h e  Y a k a t a g a  t r a c t s  t o  t h e  C h a i r s  o f  t h e  R e s o u r c e  
C o m m i t t e e s  o f  t h e  A l a s k a  S e n a t e  a n d  H o u s e  o f  R e p r e s e n t a t i v e s .  
W h i l e  a n y  f i g u r e  r e p o r t e d  t o  t h e  l e g i s l a t u r e  w i l l  b e  m a d e  p u b l i c  a s  
s o o n  a s  i t  i s  r e p o r t e d ,  t h e  c o r r e s p o n d e n c e ,  r e p o r t s  a n d  r e s u l t i n g  
f i g u r e s  p r o d u c e d  u n d e r  t h i s  MOU a r e  t o  r e m a i n  c o n f i d e n t i a l .

N o n e  o f  t h e  c o n t r a c t o r ' s  d o c u m e n t s  w i l l  b e  u s e d  i n  t h e  l i t i g a t i o n ,  
e i t h e r  b e f o r e  t h e  c o u r t s  o r  o n  r e m a n d ,  w i t h o u t  a g r e e m e n t  o f  t h e  
p a r t i e s ,  u n l e s s  o t h e r w i s e  o r d e r e d  b y  t h e  c o u r t .  T h e  D e p a r t m e n t  
a g r e e s  t h a t  i t  w i l l  n o t  s e e k  a  c o u r t  o r d e r  f o r  t h e  u s e  o f  t h e  
c o n t r a c t o r ' s  d o c u m e n t s .  I f  t h e  U n i v e r s i t y  d o e s  n o t  a g r e e  t o  t h e  
u s e  i n  t h e  l i t i g a t i o n  o r  o n  r e m a n d  o f  t h e  c r u i s e  r e p o r t ,  
e n g i n e e r i n g  r e p o r t  a n d  a p p r a i s e r ' s  c o n c l u s i o n s  a b o u t  t h e  
o p e r a t i o n a l  p l a n ,  t h e  U n i v e r s i t y  w i l l  n o t  i n s i s t  t h a t  t h e  
D e p a r t m e n t  e x p e n d  i t  o w n  f u n d s  t o  d o  c r u i s e  s t u d i e s  a n d  e n g i n e e r i n g  
s t u d i e s  r e q u i r e s  f o r  s u c h  n e w  a p p r a i s a l .  I f  i n  t h e  l i t i g a t i o n  a  
c o u r t  o r d e r  o r  d e c i s i o n  s h a l l  f a i r l y  b e  c o n s t r u e d  t o  r e q u i r e  t h e  
D e p a r t m e n t  t o  r e a p p r a i s e  a n y  o f  t h e  t i m b e r  o n  r e m a n d ,  a n d  i f  m o n e y  
f o r  s u c h  a p p r a i s a l  i s  n o t  a p p r o p r i a t e d  b y  t h e  l e g i s l a t u r e  o r  
o t h e r w i s e  p r o v i d e d  t o  t h e  D e p a r t m e n t  t o  d o  s o  b y  t h e  e n d  o f  t h e  
f i r s t  c o m p l e t e  l e g i s l a t i v e  s e s s i o n  f o l l o w i n g  t h e  D e p a r t m e n t ' s  
w r i t t e n  r e q u e s t  f o r  s u c h  m o n e y ,  t h e  p a r t i e s  a g r e e  t h a t ,  a t  t h e  
U n i v e r s i t y ' s  e l e c t i o n  t h e y  w i l l  d o  o n e  o f  t h e  f o l l o w i n g :

a .  U s e  t h e  c o n t r a c t  d o c u m e n t s  f o r  s u c h  r e a p p r a i s a l ;

b .  S e e k  a  s t a y  o f  t h e  r e m a n d  t o  l a s t  u n t i l  t h e  e n d  o f  t h e  
s e c o n d  c o m p l e t e  l e g i s l a t i v e  s e s s i o n  f o l l o w i n g  t h e  D e p a r t m e n t ' s  
a b o v e  w r i t t e n  r e q u e s t ;

c .  T h e  U n i v e r s i t y  m a y  p a y  f o r  a n o t h e r  a p p r a i s a l  p e r f o r m e d  t o  
D e p a r t m e n t  s t a n d a r d s ;  o r
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d .  T h e  U n i v e r s i t y  s h a l l  t a k e ,  i n  l i e u  o f  t h e  t i m b e r  r e q u i r e d  
t o  b e  a p p r a i s e d ,  t h a t  r e p l a c e m e n t  l a n d  i d e n t i f i e d  a t  p a r a g r a p h  
t h r e e  o f  t h a t  M e m o r a n d u m  o f  A g r e e m e n t  b e t w e e n  t h e  p a r t i e s ,
d a t e d  A p r i l  2 2 ,  1 9 8 8 ,  a n d  t h e  a t t a c h m e n t  t h e r e t o ,  a s  a m e n d e d
O c t o b e r  6 , 1 9 8 9 .

2 .  C O N T R A C T I N G : A l l  i n i t i a l  c o n t r a c t i n g  f o r  e x p e r t s  i n
l i t i g a t i o n  ( s e e  S e c t i o n s  4 t h r o u g h  6 b e l o w )  w i l l  b e  d o n e  b y  t h e  l a w  
f i r m  o f  W i n n e r  & A s s o c i a t e s ,  c o u n s e l  f o r  t h e  U n i v e r s i t y  o f  A l a s k a .  
W i n n e r  & A s s o c i a t e s  w i l l  b e  r e s p o n s i b l e  f o r  c o n t r a c t i n g  a n d  p a y i n g  
f o r  t h e  i n i t i a l  c o n t r a c t s ;  t h e  D e p a r t m e n t  o f  L a w  w i l l  b e
r e s p o n s i b l e  f o r  c o n t r a c t i n g  a n d  p a y i n g  f o r  t h e  r e v i e w  c o n t r a c t s  
u n d e r  p a r a g r a p h  7 ,  b e l o w .  B e c a u s e  t h e s e  c o n t r a c t s  a r e  f o r
p r o f e s s i o n a l  w i t n e s s e s  f o r  a n  e x i s t i n g  l a w s u i t ,  t h e s e  c o n t r a c t s  a r e  
e x e m p t e d  f r o m  t h e  s t a t e  p r o c u r e m e n t  r e g u l a t i o n s  u n d e r  A S  
3 6 . 3 0 . 8 5 0 ( b ) ( 2 ) .

T h e  U n i v e r s i t y  w i l l  p r o v i d e  f u n d i n g  f o r  a l l  i n i t i a l  c o n t r a c t i n g ;  
t h e  D e p a r t m e n t  w i l l  p r o v i d e  f u n d i n g  f o r  i t s  s u b s e q u e n t  r e v i e w  
c o n t r a c t s .  T h e  U n i v e r s i t y ' s  i n i t i a l  c o n t r a c t o r s  a r e  a s  f o l l o w s :

a . )  S a n d e r s  a n d  K e r r ,  a  J . V . ,  A n c h o r a g e ,  A l a s k a  -  
c r u i s e r ;

b . )  D a v i d  G a r d i n e r  o f  R e i d ,  C o l l i n s ,  V a n c o u v e r ,  B . C .  
( e m p l o y e d  t h r o u g h  S a n d e r s  & K e r r ,  a  J . V . )  -  l o g g i n g  
e n g i n e e r ;  a n d

c . )  R a y  G r a n v a l l  a n d  L a r r y  I s m e r t  o f  C a s c a d e  A p p r a i s a l ,  
I n c . ,  W i l s o n v i l l e ,  O r e g o n  -  a p p r a i s e r s .

T h e  D e p a r t m e n t ' s  r e v i e w  c o n t r a c t o r  i s  C a r l  N e w p o r t ,  P h . D . ,  o f  
M a s o n ,  B r u c e  a n d  G i r a r d ,  I n c . ,  P o r t l a n d ,  O r e g o n .  H e  w i l l  b e  
u t i l i z i n g  L o g g i n g  E n g i n e e r  J i m  R y n e a r s o n  f o r  t h e  p u r p o s e  o f  
a n a l y z i n g  t r a n s p o r t a t i o n  a s p e c t s  o f  t h e  a p p r a i s a l .

2 . a .  c o m m u n i c a t i o n  w i t h  C O N T R A C T O R S i T h e  f o l l o w i n g  r u l e  s h a l l  
g o v e r n  c o m m u n i c a t i o n  w i t h  t h e  c o n t r a c t o r s :

A n y  c o m m u n i c a t i o n  b e t w e e n  a  p a r t y  a n d  a  c o n t r a c t o r  w h i c h  c o u l d  
a f f e c t  t h e  v a l u e  o f  t h e  p r o p e r t y  s h a l l  b e  c o p i e d  t o  t h e  o t h e r  
p a r t y  i f  i n  w r i t i n g ,  o r  r e p o r t e d  i n  w r i t i n g  i f  o r a l .  T h i s  
r e q u i r e m e n t  o f  w r i t t e n  r e p o r t i n g  s h a l l  n o t  b e  n e c e s s a r y  i f  t h e  
o t h e r  p a r t y  i s  p r e s e n t  a t  a  m e e t i n g  w h e r e  t h o s e  c o m m u n i c a t i o n s  
a r e  m a d e .  A l l  s u c h  c o m m u n i c a t i o n s  w i l l  b e  m a d e  b y  a n d  t h r o u g h  
t h e  a t t o r n e y s  f o r  t h e  p a r t i e s .

3 .  t e r m :  T h i a  MOU w i l l  t a k e  e f f e c t  w h e n  s i g n e d  b y  b o t h  p a r t i e s ,  
a n d  w i l l  r e m a i n  i n  e f f e c t  u n t i l  t h e  v a l u a t i o n  a n d  n e g o t i a t i o n  
p r o c e s s  s e t  f o r t h  i s  c o m p l e t e ,  o r  u n t i l  t e r m i n a t e d  i n  w r i t i n g  b y  
m u t u a l  c o n s e n t  o f  t h e  p a r t i e s .  T h e  s c h e d u l e  f o r  c o m p l e t i o n  o f  t h e
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v a r i o u s  r e p o r t s  a n d  e v e n t s  t o  b e  c o m p l e t e d  u n d e r  t h i s  MOU a r e  
o u t l i n e d  i n  A t t a c h m e n t  » D . "

4 .  e n g i n e e r i n g  S T U D Y : T h e  p a r t i e s  a g r e e  t h a t  a n  e n g i n e e r i n g
s t u d y  m u s t  b e  d o n e  t o  d e t e r m i n e  t h e  l o c a t i o n ,  d e s i g n ,  c o s t  a n d  
f e a s i b i l i t y  o f  t i m b e r  h a r v e s t  i n f r a s t r u c t u r e  f o r  t h e  C a p e  S u c k l i n g  
a n d  t h e  Y a k a t a g a  t r a c t s  p r i o r  t o  t h e  p e r f o r m a n c e  o f  a  t i m b e r  
a p p r a i s a l .  I n s t r u c t i o n s  f o r  t h i s  s t u d y ,  a l o n g  w i t h  a n  a d d e n d u m  
t h e r e t o ,  a r e  s e t  f o r t h  i n  A t t a c h m e n t  " E . »

5 .  t i m b e r  C R U I 8 B : T h e  p a r t i e s  a g r e e  t h a t  a  c r u i s e  o f  t h e
c o m m e r c i a l l y  o p e r a b l e  f o r e s t  l a n d  w i t h i n  t h e  C a p e  S u c k l i n g  a n d  
Y a k a t a g a  t r a c t s  t o  d e t e r m i n e  t h e  v o l u m e ,  g r a d e ,  a n d  t h e  q u a l i t y  o f  
t h e  t i m b e r  s h a l l  b e  p e r f o r m e d .  I n s t r u c t i o n s  f o r  t h e  c r u i s e ,  a l o n g  
w i t h  a n  a d d e n d u m  t h e r e t o ,  a r e  s e t  o u t  i n  A t t a c h m e n t  " F . "

T h e  c o n d u c t  o f  a  p r o p e r  t i m b e r  c r u i s e  w i l l  r e q u i r e  t h e  c u t t i n g  o f  
u p  t o  4 0 t r e e s  w i t h i n  t h e  C a p e  S u c k l i n g  t r a c t  i n  o r d e r  t o  
a c c u r a t e l y  e s t i m a t e  q u a l i t y  o f  t h e  t i m b e r  i n v o l v e d .  T h e  D e p a r t m e n t  
h a s  p r o p o s e d  t o  c u t  u p  t o  4 0  t r e e s  o n  t h e  C a p e  S u c k l i n g  t r a c t  f o r  
t h e  p u r p o s e  o f  s u c h  c r u i s e ,  a n d  t h e  U n i v e r s i t y  i s  i n  a g r e e m e n t  
t h e r e w i t h .

A c c o r d i n g l y ,  t h e  U n i v e r s i t y  h a s  d i s c l a i m e d  a n d  q u i t c l a i m e d  t h e  
i n t e r e s t  i t  m a y  h a v e ,  i f  a n y ,  i n  4 0  t r e e s  o n  t h e  C a p e  S u c k l i n g  
t r a c t  w h i c h  i t  w i l l  b e  n e c e s s a r y  t o  c u t  i n  o r d e r  t o  o b t a i n  a  t i m b e r  
c r u i s e  a n d  t i m b e r  a p p r a i s a l  f o r  t h a t  p a r c e l .  T h e  d i s c l a i m e r  a n d  
q u i t c l a i m  i s  f o u n d  a c  A t t a c h m e n t  " G "  h e r e t o .  T h e  p a r t i e s  a g r e e  
t h a t  t h i s  d i s c l a i m e r  a n d  q u i t c l a i m  d e e d ,  a n d  t h e  c u t t i n g  o f  u p  t o  
4 0  t r e e s  f o r  p u r p o s e s  o f  t h i s  c r u i s e ,  d o  n o t  i m p a i r  o r  v o i d  t h e  
q u i t c l a i m  d e e d  o f  l i m i t e d  t i m b e r  r i g h t s  t o  t h e  U n i v e r s i t y ,  
A t t a c h m e n t  " C "  h e r e t o .

6 .  a p p r a i s a l :  T h e  p a r t i e s  a g r e e  t h a t  a n  a p p r a i s a l  o f  t h e  f a i r
m a r k e t  v a l u e  o f  t h e  U n i v e r s i t y ' s  t i m b e r  o n  c o m m e r c i a l l y  o p e r a b l e  
f o r e s t  l a n d  w i t h i n  t h e  C a p e  S u c k l i n g  a n d  Y a k a t a g a  p a r c e l s  i s  t o  b e  
p e r f o r m e d  b y  a  q u a l i f i e d  t i m b e r  a p p r a i s e r  a g r e e d  u p o n  b y  t h e  
p a r t i e s .  T h e  a p p r a i s a l  i s  t o  b e  c o n d u c t e d  u n d e r  t h e  i n s t r u c t i o n s  
s e t  f o r t h  i n  A t t a c h m e n t  » 'H"

7 .  r e v i e w  a n d  n e g o t i a t i o n : A l l  d o c u m e n t s  r e q u i r e d  u n d e r  t h i s  
v a l u a t i o n  p r o c e s s  w i l l  b e  p r o v i d e d  b y  t h e  c o n t r a c t o r  t o  t h e  
a t t o r n e y  e m p l o y i n g  h i m .  T h a t  a t t o r n e y  w i l l  s e n d  a  c o p y  o f  t h e  
d o c u m e n t  t o  t h e  a t t o r n e y  f o r  t h e  o t h e r  p a r t y  t h e  s a m e  d a y  t h a t  i t  
i s  r e c e i v e d ,

a .  T h e  r e p o r t s  a n d  c o n c l u s i o n s  o f  v a l u e  o f  t h e  U n i v e r s i t y ' s  
c o n t r a c t o r ( s )  w i l l  b e  r e v i e w e d  b y  t h e  D e p a r t m e n t ' s  r e v i e w
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c o n t r a c t o r ,  C a r l  N e w p o r t ,  p u r s u a n t  to t h i s  s u b p a r a g r a p h .  T h e  
r e v i e w  c o n t r a c t o r  w i l l  r e v i e w  t h e  r e p o r t s  o f  t h e  U n i v e r s i t y ' s  
c o n t r a c t o r s  a n d  m a k e  r e c o m m e n d a t i o n s  r e g a r d i n g  a p p r o p r i a t e  
a d j u s t m e n t s ,  if any. T h e s e  r e c o m m e n d a t i o n s  w i l l  b e  i n  the f o r m  o f  
a l e t t e r  of opinion, s e t t i n g  f o r t h  in  s u f f i c i e n t  d e t a i l  t h e  f a c t u a l  
b a c k g r o u n d ,  b a s i s  and a n a l y s i s  s u p p o r t i n g  t h e  r e c o m m e n d a t i o n  a n d  
s hall i n c lude an  o p i n i o n  o f  o v e r a l l  value. T h i s  l e t t e r  o f  o p i n i o n  
w i l l  be  t r a n s m i t t e d  by  t h e  r e v i e w  c o n t r a c t o r  w i t h i n  t h i r t y  d a y s  
a f t e r  his r e c e i p t  of the r e p o r t s  o f  the U n i v e r s i t y ' s  c o n t r a c t o r ( s ) . 
T h e  r e v i e w  c o n t r a c t o r  w i l l  m a k e  r e a s o n a b l e  e f f o r t  to  t r a n s m i t  this 

l e t t e r  earlier.

b. If the U n i v e r s i t y ' s  c o n t r a c t o r ( s )  d i s a g r e e  w i t h  a n y  o f  t h e  
r e c o m m e n d a t i o n s  made b y  t h e  r e v i e w  c o n t r a c t o r ,  t h e  U n i v e r s i t y ' s  
contra c t o r ( s )  a n d  the r e v i e w  c o n t r a c t o r  s h a l l  i m m e d i a t e l y ,  o r  as 
s o o n  t h e r e a f t e r  as p o s s i b l e ,  m e e t  t o  r e v i e w  t h o s e  r e c o m m e n d a t i o n s  
and r e s o l v e  t h e  d i f f e r e n c e s .  T h e y  shall r e p o r t  t o  t h e  a t t o r n e y s  
for b o t h  par t i e s ,  in w r i t i n g ,  t h e  r e s u l t s  of  t h e i r  e f f o r t s  w i t h i n  
t h r e e  days a f t e r  they i n i t i a l l y  m e e t .  If t h e y  a g r e e  on c h a n g e s ,  
t h e y  shall b e  i m p l e m e n t e d  b y  t h e  U n i v e r s i t y ' s  c o n t r a c t o r .  T h e  
c o n t r a c t o r s  s h all r e p o r t  i n d i v i d u a l  v a l u e s  for C a p e  S u c k l i n g  a n d  
Yakataga.

c. If t h e r e  are s i t u a t i o n s  t h a t  c a n n o t  b e  c o r r e c t e d  w i t h i n  
t h e  t i m e - f r a m e  of this p r o c e s s ,  s u c h  as a d a t a  gap, the p a r t i e s  
w i l l  n e g o t i a t e  a v alue u n d e r  s u b p a r a g r a p h  e. be l o w .

d. If, f o l l o w i n g  t h e  p r o c e s s  of s u b p a r a g r a p h  a-c above, 
t h e r e  r e m a i n s  a d i f f e r e n c e  of v a l u a t i o n  b e t w e e n  t h e  U n i v e r s i t y ' s  
c o n t r a c t o r ( s )  a n d  the D e p a r t m e n t ' s  r e v i e w  c o n t r a c t o r  o f  l e s s  t h a n  
ten percent, t h e  p a r t i e s  w i l l  s p l i t  the d i f f e r e n c e  t o  a r r i v e  a t  t h e  
f a i r - m a r k e t - v a l u e  of the p a r c e l s .

e. if, f o l l o w i n g  t h e  p r o c e s s  of s u b p a r a g r a p h s  a - c  above, 
t h e r e  r e m a i n s  a d i f f e r e n c e  o f  v a l u a t i o n  b e t w e e n  t h e  U n i v e r s i t y ' s  
c o n t r a c t o r s  a n d  the D e p a r t m e n t ' s  r e v i e w  c o n t r a c t o r  o f  g r e a t e r  t h a n  
t e n  percent, t h e  U n i v e r s i t y  a n d  t h e  D e p a r t m e n t  s h a l l  e x p e d i t i o u s l y  
e x e r t  e v e r y  r e a s o n a b l e  e f f o r t  t o  a r r i v e  at  a n e g o t i a t e d  v a l u a t i o n ,  
p r o v i d e d  s u c h  n e g o t i a t e d  v a l u e  is w i t h i n  the r a n g e  o f  d i f f e r e n c e  o f  
v a l u a t i o n  b e t w e e n  t h e  t w o  c o n t r a c t o r s .  T h e  n e g o t i a t e d  v a l u a t i o n  
s h all r e p o r t  i n d i v i d u a l  v a l u e s  f o r  Ca p e  S u c k l i n g  a n d  Y a k a t a g a .

f. if t h e  c o n t r a c t o r s  a g r e e  on  a value, o r  i f  t h e  p a r t i e s  
a g r e e  u p o n  a n e g o t i a t e d  v a l u a t i o n  p u r s u a n t  t o  s u b p a r a g r a p h  e. 
above, w i t h i n  three d a y s  f o l l o w i n g  the b e g i n n i n g  o f  n e g o t i a t i o n s ,  
t h e  C o m m i s s i o n e r  of t h e  D e p a r t m e n t  s h all e x p e d i t i o u s l y  r e p o r t  t h i s  
v a l u a t i o n  to t h e  C h a i r s  o f  t h e  R e s o u r c e  C o m m i t t e e s  o f  t h e  A l a s k a  
S e n a t e  a n d  t h e  H o use of R e p r e s e n t a t i v e s .

q. If, w i t h i n  t h r e e  d a y s  f o l l o w i n g  t h e  b e g i n n i n g  o f  
n e g o t i a t i o n s  t h e  p a r t i e s  a r e  u n a b l e  t o  a r r i v e  a t  a n e g o t i a t e d  
v a l u a t i o n  p u r s u a n t  t o  s u b p a r a g r a p h  e. above, t h e n  t h e  p a r t i e s  w i l l
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d e c l a r e  a n  i m p a s s e  i n  t h e  n e g o t i a t i o n s .  T h e  P r e s i d e n t  o f  t h e  
U n i v e r s i t y  a n d  t h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  w i l l  s e n d  a  j o i n t  
l e t t e r ,  s u m m a r i z i n g  t h e  p o s i t i o n  o n  v a l u a t i o n  o f  e a c h  p a r t y ,  a n d  
r e p o r t i n g  t h e  v a l u e  w h i c h  t h e y  e a c h  r e c o m m e n d ,  t o  t h e  G o v e r n o r ,  t h e  
P r e s i d e n t  o f  t h e  A l a s k a  S e n a t e ,  t h e  S p e a k e r  o f  t h e  A l a s k a  R o u s e  o f  
R e p r e s e n t a t i v e s ,  a n d  t h e  C h a i r s  o f  t h e  R e s o u r c e  C o m m i t t e e s  o f  t h e  
A l a s k a  S e n a t e  a n d  t h e  H o u s e  o f  R e p r e s e n t a t i v e s .

8 . a m e n d m e n t s :  T h i s  M O U ,  i n c l u d i n g  A t t a c h m e n t s  h e r e t o ,  m a y  b e  
a m e n d e d  o n l y  b y  m u t u a l  w r i t t e n  a g r e e m e n t  o f  t h e  parties.

9 .  T h i s  MOU a n d  a l l  a t t a c h m e n t s  s h a l l  b e  g i v e n  t o  a l l  c o n t r a c t o r s .

U n i v e r s i t y  o f  A l a s k a

b y : ____
D a t e B r i a n  R o g e r s

V i c e  P r e s i d e n t ,  F i n a n c e

S t a t e  o f  A l a s k a ,  D e p a r t m e n t  o f

D a t e
D i r e c t o r ' T *  D i v i s i o n  o f  L a n d  
a n d  W a t e r  M a n a g e m e n t
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