


HOUSE COMMITTEE REPORT fT'"10-*? 2 -

) )
Date Referred: May H, 1992 FURTHIiR REFERRALS: So(pK>l

Dale of C@dmmiuee Action: _*5j(0jd3.__
The JUDICIARY Committee considered: CSSB 405(0&6G)

CS FOR SENATE BILL NO. 105 (0&G) OIL FINANCIAL RESPONSIBILITY LAWS
"An Act relating to evidence of financial responsibility provided by persons who conduct oil operations; and
providing for an effective date."

RECOMMENDATIONS: [ ] the same title
be replaced with I Janew title

[ ] have attached amendments(s)
[ ]do pass

[ 1do not pass

£><3jio recommendations

[ ] individual recommendations

[ 1 additional referral to the Committee
ADOPTS: 12V.*An- letter of Intent
ATTACHES NEW FISCAL NOTE(s): ((350)] APPROVES PREVIOUS: (Dqit/Ditc)
[ Jfiscal impact [ ] fiscal note(s)
[ ] zero fiscal note fxd~ero fiscal note(s)
SIGNING DO PASS OTHER RECOI TIONS

CHAIRMAN'S SIGNATURE



DmMM

V-ec'sn

v {-f
Vav
9

g™

(1 ifos
3n ;nC:3PK

(rdlib
Gl e

k¥

Basville
Yukon

Senator Lyman F.

H offm an

Alaska State Senate
P.0. Box V =Juneau, Alaska 99811 =(907) 465-4453

MEMORANDUM

10: Representative Dave Donley, Chair
House Judiciary Committee

FROM: Senator Lyman F. Hoffms”zAA

RE- Scheduling of SB 405

DATE: May 8, 1992

SB 405 passed out of House Resources Committee this morning,
and is now in House Judiciary. I respectfully request that

SB 405 be scheduled for a hearing in your committee as soon as
possible.  This hill is critical to all of the barge owners that
deliver fuel throughout Alaska, as well as the electric co-ops
that rely on diesel. SB 405 gives the Department of
Environmental Conservation the authority for two years to
certify that non-crude operators are in compliance with oil spill
pollution insurance requirements, even if they are unable to
obtain the "direct action” coverage required by state lav. Crude
operators have not had problems in meeting state requirements.
SB 405 also clarifies that an insurance company is only liable
for the face amount of the insurance policy. The insurance
industry has claimed that ambiguity in our state law is the main
reason for their reluctance to provide direct action insurance.
However, we have also heen told that merely "fixing" this
amblguous language will probably not result in direct action
insurance becoming available on the market since everyone is
waiting to see what kind of regulations are developed as a
result of the new federal ol spill law - OPA 90. This hill
received a great deal of scrutiny in the Senate Oil and Gas
Committee. Ithas a 0 fiscal note from DEC, as well as a letter
of intent, and is supported by the administration.

P.0. Box 763 =Bethel, Alaska 99559 * (907) 543-3543



Senator Lyman F. Hoffm an

Alaska State Senate
P.0. Box V =Juneau, Alaska 99811 =(907) 465*4453

SB 405
FINANCIAL RESPONSIBILITY
OF NONCRUDE OPERATORS

Background Paper

History: On March 24, 1989 the Exxon Valdez ran aground on Bligh
Reef in Prince William Sound, causing the largest crude oil spill in
United States history. As a result, the Alaska Legislature and the
United States Congress significantly strengthened oil ill
prevention and cleanup standards. One hill, HB 567, passed in 1990,
made three major changes in state oil spill protection. It 1)
established new response planning standards; 2) imposed new
financial responsibility requirements for contingency plan holders;
and 3) allowed the Department of Environmental Conservation to
give credits for incorporating prevention measures into contingency
plans. These major changes were to have gone into effect on and
after June 1, 1991.

Although HB 567 was passed as a result of the Exxon Valdez il sill
and was aimed at the crude oil industry, non-crude carriers and
facilities were also subject to the changes. Regulations
inplementing these changes have been drafted by the Department of
Environmental Conservation, and are stll being reviewed by the
Department of Law.

Problem: Smaller fuel distributors, barge lines that transport
refined petroleum products, and rural electric utilities that must
maintain fuel stores have found it all but impossible to meet the
new financial responsibility requirements imposed by HB 567.

Although these non-crude operators are able to purchase the

required amounts of pollution insurance, underwriters in both the
domestic and overseas markets steadfastly refuse to include the
"direct action" clause in these policies that Alaska law requires.

P.0. Box 763 = Bethel, Alaska 99559 < (907) 543-3543



Alaska’s direct action requirements have been in effect since 1981.
The provision allows an action to be brought in state court directly
against the insurer, rather than going first to the responsible party.
Anbiguities about whether insurers are limited to the face amount
of the policy, plus the greatlr increased amounts of coverage
required since the Exxon Valdez ill, have combined to produce the
current unavailability of direct action coverage.

When ithecame clear by early 1991 that insurers would not provide
direct action coverage, Senator Lyman Hoffman introduced
legislation to delay the effective date of HB 567"s financial
responsibility requirements for non-crude operators. The hope was
that over the year's time, either the insurance markets would
overcome their objections to providing direct action, or that perhaps
a risk pool could be developed to provide such coverage. The
Legislature unanimously approved Senator Hoffman®s hill.

Sen. Hoffman"s legislation also delayed the effective date of the
enhanced oil discharge prevention and contingency plans HB 567
required of non-crude operators; most operators appear to be
prepared to meet the new requirements and no further delay in
complying with them is being sought at this time.

Nearly one year later, however, there has been no change in the
insurance markets™ position on direct action coverage, and
development of an insurance pool so far has proved unfeasible. With
the June 1, 1992, effective date of the financial responsibility
requirements approaching, and the unavailability of direct action
coverage just as complete as itwas in 1991, non-crude operators
once again face the prospect of either operating out of compliance
with Alaska law or ceasing operations. The large crude oil operators
do not face this problem, because they have sufficient assets and
working capital to either self-insure or comply with the law through
other means, such as surety bonds or letters of credit.

Over the past two years, DEC has given conditional waivers to some
non-crude operators who have been unable to obtain direct action
insurance but who in all other respects meet the state's financial
responsibility requirements. Whether DEC has authority to grant
such waivers 1is highly questionable, however, and the agency
recently decided to end the practice.



Solution: CS SB405 (0&G) does several things:

 Section 1 clarifies that the financial responsibility of an
insurer is limited to the type of risk assumed and the amount of
coverage specified in the proof of financial responsibility. It also
clarifies that these limits do not apply to an applicant who self-
Insures.

e Section 2 gives new authority to DEC to approve an
applicant's proof of financial responsibility if the applicant attests
In a sworn statement that direct action insurance has been
diligently sought, but is determined to be unavailable; if such
efforts are made and proven every six months; and if all other
financial responsibility requirements are met.

e Sections 3 and 4 ratify similar exemptions made by DEC
during the past year.

e Sections 5,6 and 7 calls for an immediate effective date; if
that date is after June 1, 1992, makes 1t retroactive to June 1,
1992; and repeals the exemption law on June 1, 1994.

o Letter of intent adopted by the Senate Oil and Gas Committee
directs DEC, the Division of Insurance within Commerce Department,
and the Legislative Research Agency to research possible alternative
solutions to assist non-crude operators in meeting the state's
financial responsibility requirements for oil spill pollution
coverage.



Revised Letter of intent to SB 405:

The Department of Environmental Conservation, the Division of
Insurance within the Department of Commerce and Economic
Development, and the Legislative Research Agency shall research the
possibility of group pooling or other mechanisms to assist non-crude
operators in meeting the state’s financial responsibility
requirements for oil spill pollution coverage, and shall report back
to the Legislature with their findings and recommendations by
February 1, 1993.
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MEMORANDUM .-

DEPARTMENT-OP ENVIRONMENTAL CONSERVATION
Division Of SpUl Prevention and Raaponaa

O R er A ebruary 21, 1062
SPAR/SPPN A FILE #: ’

THRU: MPlrkoe ,MZH Ickosorrdinato\é ! PHONE #:

FROM; §reAﬂﬂ/ASJaPmMe JJL SUBJECT'. Insurance Not Approved as
S];%\fF?; ISAPS% Proof of F"manua[ Respons}bi Pinty

The following is a list of applicants that have Insurance that does not comply or ara trying to get
Insuga}rgce1E Soma_of thesa applicants ara trying to gat coverage by soma other mieans, but'most have
run Out of source*.

Filt # Name Subject insurance Coverage Type
074 Alaska Marina Charters barge Lloglds_’
8% AndareiOaCo. . terminal * 1doking for Insurance

: Berln? Sea Fisheries bargee Lloyds’
108 Bethel Fuel Salas terninal Uo¥d|'
025  Boyer Towing bargas PAT guB
036 Brix Maritime Co. barges PAl au ]
119 City of Galena imrenm . IookmE for insurance
150 City of Saint Paul terminal Lloyds”A 1LU
133 Dojer, Ltd ] bargee Llgyds’
129 Forty Niner Transportation bargee PAI"dub
071 KugKaktIK Limited barge U0yds’
067 Moodyt Saa ughtarao# barges Lloyds™ ]
079 Northland Services, Inc. barga Water Quality Insurance Syndicate
095 Nushegek Electric Coopered** tarminal I
089 Orca Fuel Co. tarminil Lloyds’ & ILU
898 Smith Uontaraga Co. barges Lloyds® A ILU

Terminal 01 Sates terminal Llolyds

109 UIC Construction, Ina terminal A%r cultural Excess & Surplus Ins
035  Yutana Barg* Lines, Inc, bargas PAL dub
146 Island Provider* Tmsp. Co. vessel WOlS/Uoyda
102 Kodiak on Sales, inc. tarminal U0¥ds’A ILU
040  Samson Tug A_Barge Co, Ina bargee WulsS"
072  Ssupe® Enterprise* 1na terminal LIoyds’ A 1LV
045 Sitka Fuels, Inc. terminal Unton Fire Insurance Co.
064  Arctlo Slope Regional Corp. terminal Agricultural Excess A Surplus Ins.
/e A



At the present tine: Oil barqes ara re%uired to have s1_pillion in coverage, attar Juno 1 1992 the
mount wHr ba $100 per harrel of atoraga capacity or $1 millionwhlchaver 1 greater to a maximum of
05 million. Most of the abqve baroaa %_re_ small énouph that thay wll remain”In the minimum amount

next year, at the most Iwould say that $i»j million would bo the nfax tmum. \
ar barrel of atoraga capacity "

Noncrude terminal* are rqutzred to have coverage Inan amount of $10 E
with $1 million mipimum, after June 1, 1962 twill be $23 elar barrel. Because of atoraga capacity,

some terminate will need up to% 2 mb»"nn In coverage next Year.

One_comgany,_ island Providers, has a landing craft vessel classified as a noncrude tanker that now
requires $20 million but will drop to $1 million hext year hecause of small storage capacity.

Pipelines ar _rethired to grovide $50 milHon In coverage. Cook Inlet Pipeline was able to gat an
insurance policy that meets the requirements.

Wfe found that the barge ogerated by Brice Inc. could be daeaJflad at exempt because itonly supplied
Tuel to other company vessels and to deck equipment

Trident Seafoods was able to cover their barges and terminate with a latter of credit.

The Agricultural Excess and Inauranca Co, thinks they wilthe able to provide a policywith the required
endorsement, we ara sill waiting to hear Trom them.



PROOF OF FINANCIAL RESPONSIBILITY

Type of Facility

OIL TERMINALS

Oil Tenminals/Crude

(5,000 barrel (bbl.) and up)

Oil Termlnals/Non-Crude
(10,000 bbl. and up)

Oil Terminals/Crude and
Non-Crude combined

BeforeJune 1.1991

$10 per bbl. of storage
capacity or $1.000,000.
whichever is greater.
$50,000,000 maximum

Same as above

Same as above

PIPEUNES & EXPLORATION FACIUTIES

Pipelines and Offshore
Exploration or Production

Onshore Production

Onshore Exploration

VESSELS & BARGES

Tank Vessel & Oil
Barge/Crude

Tank Vessel & Barge/
Non-Crude

$35,000,000 per incident

EXEMPT
EXEMPT

Trans-Alaska Pipeline related:

S14.000.000. Other tankers:
per Clean Water Act or
$20X00.000. whichever Is
greater. Other barges: per
CWA or $1900900.

Same as above

Alaska

Ea artmant oﬁ
nvironmenta

Conservation

AfterJune 1.1991

$50,000,000 per incident

$25 per bbl. of storage
capacity or S1,000.000.
whichever is greater.
S50.000.000 maximum

If mostly crude - S50£00,000
per incident. If mostly
non-crude - $25 per bbl.

of total capacity

$50,000,000 per incident

$20900.000 per incident
$5.000900 per incident

S300 per bbl. perincident
storage capacity or
$100.000.000. whichever is
greater

$100 per bbl. storoge
capacity perincident or
$1.000900. whichever
isgreater. $35,000,000
maximum
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DIRECT ACTION
1. ic Lb doubtful that many companies, especially single-vessel "paper"
corporations, will pay substantial amounts for pollution damages without being
forced to. That means litigation and forced liquidation proceedings at

DOJ/Coaat Cuard (taxpayer®s) expense. Jurisdiction over a solvent vessel
operator might easily be obtained, but to what end if assets are few or can"t
be reached? The most obvious asset, th~ vessel, may have been a total loea or
may be worth only scrap value or may have been chartered. In the latter case,
why would a completely innocent vessel owner pay for the charterer"s actions
without a Judgement? Again, that means litigation and forced liquidation
expenses for taxpayers. A

S e """
2. In the absence of direct action, 1if a liable vessel operator is solvent, -
but has insufficient assets to pay claims, the superfund will pay “for the
pollution damages. That should not be favored by the Administration because a .
superfund tax on oll/chccieal ccmpé&nica 1is actually a tax on consumers. Had
ve been able to comment on these legislative changes, we voiild* have explained
that tht current financial rcsponulbilicy system under the FWPCA works ,
exceptionally well because of direct action. CZRCLA should not be any
different in connection with vessel liability.

»

3. With respect to vessel liability insurance under a financial
responsibility gvsccm, CERCLA"s current direct action provision doesn"t change
the traditional way of writing coverage -- it"s the cnly way it has ever been
written for vessels. Vessel insurers live with direct action end are not
cestifir.g ageir.st it. It is the ahoreside insurers who are testifying end
lobbying against it -- they never had it and they are afraid of it because of
the bizarre court decisions being handed down in waste cucp cases. Because
these Love Canal-type cases involve cany technically liable entities spread
over a number of years, with a reculcing insoluble legal tangle, socially
minded Judges are cresting insurance coverage where none exists and thus
forcing shoreside insurers to pay claims for ncr.-culpable insureds from whom
insurers never received adequate premiums. In the esse of a spill from a
vessel, however, either the spiller is liable or it isn"t. If it is, equity
demands that under s financial responsibility system the insurer who accepted
the premiums and cook the risk should pay; not consumers and taxpayers.

Vessel insurers, incldently, are not being driven out of bueiness and are not
threatening to scop writing pollution coverage for vessels.

C. CZRCLA c¢ verage for vessel liability is attractive and is being sold

today, everywhere. Vessel underwriters, however, require and deserve a
legislative fix in order to write CERCLA coverage ts "guarantors" within the
meaning of CERCLA. Basically ouch fix involves common sense changes such es

allowing sr. Insurer to know, beforehand, the maximum dollar amount of its
pocencial liability and limiting its liability to section 107(a)(l) of CZRCLA.

5. Nothing Ir. the Treasury Department®"s 6tudy of June 1983 poir.to tc direct
action itself as a reason why CERCLA guarer.cees will not be written by vessel

insurers.



POLICY DEFENSES

1. Allowing an Inoursr/guaranftor any defense it wlshea make# no Bense under a
financial responsibility program, Either an insurer agreea to pay under
predetermined circumatanees or it doesn"t. Unknown, unliaced policy defenses
(failure of the insured to pay premiuaa chat month, or failure of the insured
to remember and notify the insurer of all of the different hazardous
substances it may be able to transport, or failure to notice and correct a
minor state of disrepair that leada to a spill, etc., etc,) fly in the face of

a financial responsibility program. Only statutorily permitted defenses
should be permitted (e.g., Act of Cod, fault of the claimant) to an
insurer/guarantor. Those insurers who thereafter choose not to act as

guarantors ara free to do so.

2. Vessel underwriters do noc like the absence of so-called policy defenses
in the current CERCLA, but they eichcr cannot or will not satisfactorily
explain why. These same insurers resdily write coverage (0CS vessel

liability) without the benefit of policy defenses and have never invoked a
policy defense under a financial responsibility system even when they could
have done so. Moreover, the CLC international regime, in force since 1975 and
ratified by 55 countries proscribes policy defenses but suffers from no lack
of ready and willing insurers -- insurers who currently issue CERCLA coverage
and who would willingly act as CERCLA guarantors if CERCLA"s guarantor
liability provisions were amended as urged by the Coast Guard". The lack of
policy defenses 1is not anathema to vessel underwriters, but they will noc look

a gift horse (S.51) in the mouth.

3. There was no actual analysis or study of the policy defenses issue in the
Treasury Department™s "study"™. All it did was restate the insurers®™ dislike
cf the absence of policy defenses. The Coast Cuard®"s Financial Responsibility
Division 1is certain Chat the availability cf policy defenses is noc mandatory
to the execution of CERCLA insurance. If in fact some defense, now termed a
policy defense, was abaolucely r.ecesscry, that defense would have been
articulated and added to Che law yeara ago.
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DEPARTMENT OF TRANSPORTATION
U. S. COAST GUARD
STATEMENT OF REAR ADMIRAL RICHARD A. APPELBAUM
ON VESSEL FINANCIAL RESPONSIBILITY FOR WATER POLLUTION
BEFORE THE
SUBCOMMITTEE ON COAST GUARD AND NAVIGATION
COMMITTEE ON MERCHANT MARINE AND FISHERIES
HOUSE OF REPRESENTATIVES
NOVEMBER 6, 1991

GOOD MORNING/ MR. CHAIRMAN. I AM HONORED TO APPEAR BEFORE
THIS DISTINGUISHED SUBCOMMITTEE TODAY TO DISCUSS THE STATUS OF
THE COAST GUARD"S ACTIONS TO IMPLEMENT THE VESSEL FINANCIAL
RESPONSIBILITY PROVISIONS IN*THE OIL POLLUTION AC? OF 1990 (CPA
90) AND THE COMPREHENSIVE ENVIRONMENTAL RESPONSE/ COMPENSATION,
AND LIABILITY ACT (CERCLA). IT IS ONE OF THE RESPONSIBILITIES O:
MY COMMAND, THE NATIONAL POLLUTION FUNDS CENTER, TO CARRY OUT THE
VESSEL FINANCIAL RESPONSIBILITY PROVISIONS OF THESE ACTS.

THE COAST GUARD PU3LISHED A NOTICE OF PROPOSED RULEMAKING IN
THE FEDERAL REGISTER ON SEPTEM3ER 25, 1991 (CGD 91-005). THIS
NOTICE ALLOWS A PERIOD FOR THE PUBLIC TO SUBMIT COMMENTS. AFTER
THE COMMENT PERIOD CLOSES, WE PLAN TO PUBLISH A FINAL RULE WHICH
WILL INCORPORATE ANY CHANGES MADE. WE LOOK FORWARD TO RECEIVING
THE PUBLICS INPUT TO HELP US CRAFT THE BEST REGULATORY FACKAGE.

IN ADDITION TO THE USUAL REGULATORY EVALUATION, THE COAST
GUARD WILL PREPARE A REGULATORY IMPACT ANALYSIS. THIS ANALYSIS
WILL ASSESS THE POTENTIAL EFFECTS ARISING FROM DIFFICULTIES
OCEANGOING OPERATORS MAY ENCOUNTER IN OBTAINING THE USUAL
GUARANTIES OF INSURANCE FROM THEIR INSURANCE ENTITIES ONCE THE
RULE GOES INTO EFFECT. TO ASSIST IN PREPARING THIS ANALYSIS, TXS
NOTICE OF PROPOSED RULEMAKING CONTAINS A LIST OF QUESTIONS



SOLICITING SPECIFIC INFORMATION REGARDING SOME OF THE SUBJECTS
THAT MAY BE ADDRESSED IN THE ANALYSIS. UPON CONSIDERATION OF THE
COMMENTS AND OTHER INFORMATION RECEIVED, THE ANALYSIS WILL BE
COMPLETED AND NOTICE OF ITS AVAILABILITY WILL BE PLACED IN THE
FEDERAL REGISTER. BASED ON THE COMMENTS RECEIVED IN RESPONSE TO
THE NOTICE OF PROPOSED RULEMAKING, 1IF ADDITIONAL OPPORTUNITY FOR
PUBLIC COMMENT ON THE ANALYSIS IS INDICATED, THE COAST GUARD WILL
PROVIDE AN OPPORTUNITY FOR SUCH COMMENT BEFORE PUBLISHING A FINAL
RULE.

CURRENTLY, PENDING PROMULGATION OF A FINAL RULE, FOR
PURPOSES OF CERTIFICATION (AS CONTRASTED WITH LIABILITY), WE ARE
USING VESSEL FINANCIAL RESPONSIBILITY NUMBERS THAT ARE PROVIDED
IN PRE-OPA 90 LAWS, SUCH AS THE CLEAN WATER ACT. TODAY, TO
O3TAIN A CERTIFICATE AND OPERATE IN THE U.S., A VESSEL OPERATOR
NEED ONLY PROVIDE EVIDENCE OF FINANCIAL RESPONSIBILITY WHICH IS A
FRACTION OF THAT PRESCRIBED IN OPA 90. THAT OWNER OR OPERATOR
MAY BE LIABLE UP TO MUCH HIGHER AMOUNTS, BUT ABSENT UPDATED
RULES, THERE IS NO REQUIREMENT TO PRODUCE EVIDENCE OF FINANCIAL
RESPONSIBILITY COMMENSURATE WITH SUCH HIGHER AMOUNTS. THE
PROPOSED RULE SEEKS TO BLEND THE SPECIFIC REQUIREMENTS Or THE
ACT, INCLUDING ITS INCREASED LIMITS OF LIA3ILITY WITH BASIC
PROCEDURAL STEPS THAT HAVE BEEN IN EFFECT FOR MANY YEARS.

THE REQUIREMENTS FOR VESSEL FINANCIAL RESPONSIBILITY HAVE
BEEN IN EFFECT IN THE U.S. SINCE 1971. OPA 90 HAS NOT CHANGED
THE MECHANICS OF THIS SYSTEM. ALTHOUGH THE STATUTORY LIMITS AND
SCOPS OF LIABILITY HAVE INCREASED THROUGHOUT THE YEARS, THE

SYSTEM FOR ESTABLISHING FINANCIAL RESPONSIBILITY HAS REMAINED THE
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SAME. HISTORICALLY, FOUR WORKABLE METHODS FOR ESTABLISHING
FINANCIAL RESPONSIBILITY HAVE BEEN IDENTIFIED BY INDUSTRY AND
GOVERNMENT: 1) INSURANCE GUARANTIES, 2) SURETY BOND GUARANTIES,
3) SELF-INSURANCE AND 4) FINANCIAL GUARANTIES, WHICH ARE SIMILAR
TO SELF-INSURANCE. OF THESE METHODS, INSURANCE GUARANTIES ARE,
BY FAR, THE MOST FREQUENTLY USED, PARTICULARLY IN THE
INTERNATIONAL VESSEL OPERATING COMMUNITYr

THE COAST GUARD CERTIFICATION PROCESS IS SIMPLE: ONCE THE
OWNER/OPERATOR AND THE VESSELS ARE IDENTIFIED ON AN APPLICATION
FORM, AND THE GUARANTOR OR SELF-INSURER HA"S PROVIDED THE COAST
GUARD WITH SUFFICIENT EVIDENCE OF FINANCIAL RESPONSIBILITY, THE
AFFECTED VESSELS ARE ISSUED CERTIFICATES OF FINANCIAL
RESPONSIBILITY (COFP.3). APPLICATION AND CERTIFICATION FEES MUST
BE PAID. IN GENERAL TERMS, VESSELS LACKING VALID COFR*S ARE
PROHIBITED BY THE COAST GUARD, AS WELL AS THE U.S. CUSTOMS
SERVICE, FROM OPERATING IN U.S. WATERS, ENTERING OR LEAVING U.S.
PORTS. CPA 90 AND CERCLA CONTINUE TO MANDATE SUCH ENFORCEMENT.

OVER THE PAST SEVERAL MONTHS, THE NATIONAL POLLUTION FUNDS
CENTER HAS BEEN NOTIFIED OF SEVERAL CONCERNS OF THE MARITIME
COMMUNITY. I WILL IDENTIFY THE PRINCIPAL ISSUES RAISED THUS FAR.

ONE CONCERNS THE LIMITS OF LIABILITY. UNDER OPA 90, THE
LIMITS 0? LIABILITY FOR TANK VESSELS GENERALLY ARE SEVERAL TIMES
HIGHER THAN UNDER THE PREVIOUS STATUTES. BUT, EVEN WITH THIS
INCREASE, THE LIMITS OF LIABILITY ARE WELL BELOW THE COVERAGE
THAT WE UNDERSTAND IS ROUTINELY PROVIDED 3Y THE INTERNATIONAL
SHIPPING COMMUNITY S INSURANCE ENTITIES, CALLED PROTECTION AND
INDEMNITY (P&l) CLUBS. ALSO, THE LIMITS OF LIABILITY ARE



SPECIFIED IN THE STATUTE AND THERE ARE NO NEW PROCEDURAL CONCEPTS
IN THE PROPOSED RULE. VIRTUALLY ALL OCEANGOING OPERATORS WHO USE
U.S. WATERS ALREADY WOULD HAVE MORE THAN THE NECESSARY INSURANCE
COVERAGE FOR FEDERAL PURPOSES FROM THEIR P&l CLUBS. ALL THAT IS
REQUIRED BY OPA 90 AND CERCLA, AND THEREFORE BY THE PROPOSED
RULE, 1S THAT THE COVERAGE BE SUBMITTED IN A FORM ACCEPTABLE TO
ESTABLISH EVIDENCE OF FINANCIAL RESPONSIBILITY, BUT ONLY UP TO
THE LIMITS OF OPA 90 AND CERCLA. | SHOULD ADD HERE THAT FOR THE
GREAT MAIJORITY OF OCEANGOING VESSELS, THE P&l CLUBS HAVE ALWAYS
BEEN THE GUARANTORS FOR U.S. FINANCIAL RESPONSIBILITY PURPOSES.
THE CLUBS ALSO PROVIDE FINANCIAL SECURITY FOR THE OIL POLLUTION
DAMAGE LIABILITY OF SHI? OWNERS WHO TRADE IN, OR FLY THE FLAGS
OF, SIXTY-NINE OTHER COUNTRIES PARTY TO THE 19SS CONVENTION OV
CIVIL LIABILITY FOR OIL POLLUTION DAMAGE. WE UNDERSTAND THAT
INSURANCE GUARANTIES FOR THE NON-OCEANGOING OR "SHOWN WATER"
VESSEL OPERATORS ARE READILY AVAILABLE FROM THE COMMERCIAL MARINE
INSURANCE INDUSTRY IN THE UNITED STATES. | AM TOLD THAT THEY

WILL REMAIN AVAILABLE.
A SECOND ISSUE RAISED IS THAT OF DIRECT ACTION AGAINST A

GUARANTOR 3Y PRIVATE CLAIMANTS. OPA 90 REQUIRES THAT CLAIMANTS,
INCLUDING PRIVATE CLAIMANTS, BE ABLE TO PRESENT A CLAIM FOR
REMOVAL COSTS OR DAMAGES DIRECTLY AGAINST AN INSURER OR OTHER
GUARANTOR SHOULD A VESSEL 3E INVOLVED IN A POLLUTION INCIDENT.
DIRECT ACTION BY PRIVATE CLAIMANTS IS NOT A NEW CONCEPT.

ALTHOUGH ONLY THE FEDERAL GOVERNMENT COULD TAKE DIRECT ACTION
AGAINST THE GUARANTOR UNDER THE CLEAN WATER ACT, DIRECT ACTION BY
PRIVATE CLAIMANTS WAS A FEATURE OF THE FINANCIAL RESPONSIBILITY
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REQUIREMENTS UNDER THE TRANS-ALASKA PIPELINE AUTHORIZATION ACT OF
1973 AND THE OUTER CONTINENTAL SHELF LANDS ACT AMENDMENTS OF
1978. DIRECT ACTION BY PRIVATE CLAIMANTS AGAINST AN INSURER OR
OTHER PERSON PROVIDING FINANCIAL SECURITY IS ALSO AN UNDERPINNING
OF THE SCHEME UNDER THE 1969 CIVIL LIABILITY CONVENTION. WHILE
NEITHER THE 1969 CONVENTION NOR THE 1984 PROTOCOLS TO THAT
CONVENTION HAVE BEEN RATIFIED BY THE UNITED STATES, THE 1969
CONVENTION HAS BEEN IN EFFECT SINCE AS EARLY AS 1975 IN THE
NATIONS PARTY TO THE CONVENTION (CURRENTLY SIXTY-NINE IN NUMBER).
THEREFORE, COVERAGE OF OIL POLLUTION RISK UNDER BOTH OPA 90 AND
THE CURRENT PRIMARY INTERNATIONAL REGIME REQUIRES DIRECT ACTIOL*
AGAINST INSURERS BY PRIVATE CLAIMANTS.

A THIRD ISSUE CONCERNS THE MATTER OP FEDERAL PREEMPTION. OPA
90 DOES NOT PREEMPT STATES FROM IMPOSING ADDITIONAL LIABILITY OR
OTHER REQUIREMENTS WITH REGARD TO OIL POLLUTION. WE UNDERSTAND
THAT SOME OPERATORS HAVE EXPRESSED CONCERN THAT, IN THE AFTERMATH
OF THE EXXON VALDEZ INCIDENT, SOME STATES MAY LEGISLATE
PROHIBITIVELY IN THIS AREA. STATE LIABILITY REQUIREMENTS DO NOT
AFFECT OPA 90 FINANCIAL RESPONSIBILITY REQUIREMENTS. STATE AND
FEDERAL REGULATIONS ON THE SUBJECT OF FINANCIAL RESPONSIBILITY
ARE SEPARATE AND DISTINCT.

A FOURTH ISSUE IS THAT OF UNLIMITED FEDERAL LIABILITY. OPA
SO EXPRESSLY PROVIDES LIMITS OF FEDERAL LIABILITY FOR RESPONSIBLE
PARTIES INVOLVED IN AN OIL POLLUTION INCIDENT. THE PROPOSED RULE
REFLECTS THOSE LIMITS, HOWEVER, IF AN INCIDENT WAS CAUSED BY
GROSS NEGLIGENCE, WILLFUL MISCONDUCT OR A VIOLATION Or CERTAIN
FEDERAL REGULATIONS, THE LIMITS OF LIABILITY WOULD NOT APPLY. I



A CASE WHERE A RESPONSIBLE PARTY"S LIMIT OF LIABILITY 1S BROKEN,
THE GUARANTOR WOULD STILL ONLY BE LIABLE UP TO THE LIMITS OF ITS
GUARANTEE. IN THE EVENT OF THE RESPONSIBLE PARTY S WILLFUL
MISCONDUCT, THE GUARANTOR IS NOT LIABLE AT ALL. IT IS THE
RESPONSIBLE PARTY - NAMELY THE OWNER AND/OR OPERATOR OF THE
VESSEL - WHO WOULD BE RESPONSIBLE FOR ANY UNLIMITED LIABILITY.

A FIFTH ISSUE CONCERNS POLICY DEFENSES. INSURANCE
GUARANTIES, TO HAVE ANY PRACTICAL MEANING, CANNOT CONTAIN POLICY
DEFENSES, WHICH ARE A HOST OF EXCLUSIONS IN THE UNDERLYING
INSURANCE CONTRACT, AS WELL AS IN.CASE LAW, BETWEEN THE INSURER
AND INSURED. THESE DEFENSES OR EXCLUSIONS VOID THE UNDERLYING
INSURANCE FOR A VARIETY OF REASONS. WHILE OPA 90 ALLOWS THE
SECRETARY TO SPECIFY NECESSARY POLICY DEFENSES IN PROMULGATING
FINANCIAL RESPONSIBILITY REQUIREMENTS, WE HAVE FOUND NONE, OTHER
THAN THOSE PERMITTED BY STATUTE, THAT WOULD "EFFECTUATE THE
PURPOSES OF THIS ACT." IT APPEARS TO US THAT CONGRESS INTENDED
DIRECT ACTION TO BE A PRINCIPAL FEATURE OF THE LAW, AND POLICY
DEFENSES APPEAR TO RUN COUNTER TO THE CONCEPT OF DIRECT ACTION.

THE FINAL I1SSUE CONCERNS SELF-INSURANCE. SELF-INSURANCE IS
ONE OF THE STATUTORILY-PERMITTED METHODS OF ESTABLISHING
FI?JANCIAu RESPONSIBILITY. THE MEANS OF ESTABLISHING SELF-
INSURANCE IN THE PROPOSED RULE HAVE NOT CHANGED FROM CURRENT
REGULATIONS. TO SUMMARIZE TKEIR REQUIREMENTS: A SELF-INSURER
MUST HAVE ASSETS IN THE U.S. THAT CAN BE ATTACHED BY CLAIMANTS
(INCLUDING THE OIL SPILL LIA3ILITY TRUST FUND), |IF NECESSARY TO
SATISFY A JUDGMENT. IN ADDITION, U.S. ASSETS MUST BE BALANCED

AGAINST INTERNATIONAL LIABILITIES. THAT IS, A SELF-INSURER"S
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WORLDWIDE LIABILITIES MUST BE LESS THAN ITS U.S. ASSETS. THIS IS
TO HELP ENSURE THAT THE U.S. ASSETS REMAIN AVAILABLE TO U.S.
CLAIMANTS AND ARE NOT DEPLETED IN MEETING FOREIGN LIABILITIES.

I HAVE RECENTLY HEARD OF A PROPOSAL TO ALLOW THE USE OF PSI
CLUB MEMBERSHIP OR INSURANCE AS AN ™"ASSET"™ FOR SELF-INSURANCE
PURPOSES. THERE ARE SEVERAL POINTS I WOULD LIKE TO MAKE
CONCERNING THIS PROPOSAL. FIRST, AS BETWEEN THE INSURED AND THE
INSURER, [INSURANCE IS SUBJECT TO POLICY DEFENSES, SOME OF WHICH
KAY NOT BE EXPLICIT IN INSURANCE CONTRACTS. FOR A HOST OF
REASONS, AN INSURED MAY END UP WITHOUT ANY COVERAGE. THAT, BY
ITSELF, SEEMS TO ELIMINATE AVAILABILITY OF MEMBERSHIP OR
INSURANCE AS AN ASSET FOR SELF-INSURANCE PURPOSES. SECOND,
TYPICALLY, P&I CLU3 INSURANCE SPECIFICALLY PROHIBITS ATTACHMENT
OR DIRECT ACTION BY CLAIMANTS. IF SOMETHING CAN NOT BE ATTACKED,
IT PROBABLY SHOULD NOT BE USED AS AN ASSET FOR PURPOSES OF SELF-
INSURANCE. THIRD, WE UNDERSTAND THAT P£1 INSURANCE NORMALLY CAN
BE CANCELLED WITHOUT THE CONSENT OF THE SHIPOWNER AND WITHOUT THE
KNOWLEDGE OF THE COAST GUARD. FOURTH, Pul [INSURANCE IS TYPICALLY
CHARACTERIZED AS INDEMNITY INSURANCE. THAT MEANS THAT IF A
VESSEL COVERED BY A P61 CLU3 HAS AN OIL SPILL, THE INSURED MUST
FIRST PAY FOR THE REMOVAL COST AND DAMAGES OUT OF ITS OWN POCKET.
THEN, AND ONLY THEN, WOULD THE SHIPOWNER HAVE LEGAL STANDING TO
DEMAND THAT THE P£1 CLUB PAY UP; PROVIDED, OF COURSE, THAT THE
CLUB DID NOT HAVE THE RIGHT TO ASSERT A POLICY DEFENSE. AS AN
EXAMPLE, THE SUBCOMMITTEE RECENTLY WROTE THE COMMANDANT
CONCERNING A CASE INVOLVING THE CIBHD 5AVAWAK SPILL IN WHICH A

POLICY DEFENSE WAS EMPLOYED AGAINST THE INSURED. WHILE THIS DID



NOT AFFECT THE GUARANTEE OF FINANCIAL RESPONSIBILITY TO THE COAST
GUARD, IT DEMONSTRATES ONE OF THE SHORTCOMINGS OF USING INSURANCE
AS AN ASSET.

IN SHORT, OUR ANALYSIS TODATE INDICATES THAT USE OF TYPICAL
MEMBERSHIP OR INSURANCE AS AN "ASSET" FOR SELF-INSURANCE PURPOSES
WOULD NOT ENSURE FINANCIAL RESPONSIBILITY. MOREOVER, MR.
CHAIRMAN, OPA 90 DEFINES ANY PERSON, OTHER THAN THE RESPONSIBLE
PARTY, WHO PROVIDES EVIDENCE OF FINANCIAL RESPONSIBILITY AS A
"GUARANTOR." IT FURTHER PROVIDES FOR DIRECT ACTION AGAINST ANY
"GUARANTOR. " IF REGULéTIONS PERMITTED AN INSURANCE POLICY TO BE
COUNTED AS AN ASSET, THEREBY ALLOWING THE* INSURER TO AVOID THE
DIRECT ACTION REQUIREMENTS OF OPA 90, THE REGULATIONS WOULD
APPEAR TO BE CONTRARY TO THE SPIRIT OF THE LAW.

ME. CHAIRMAN, I WILL BE GLAD TO RESPOND TO ANY QUESTIONS YOU

OR THE OTHER MEMBERS OF THE SUBCOMMITTEE MAY HAVE.



The American Waterways Operators

FHJiﬁCR&JiO’HI Office Gerald P McMahon
- Vice President ¢ Pacific Region
515 West Margiral Way. SW.
it VA can Y
TH. JieZ iRl
FAX 04-1323

February 20, 1992

Senator Lyman Hoffman
Capitol Building

P.0. Box V

Juneau, AK 99811

Dear Senator Hoffman

The American Waterways Operators (AWO) is the national trade association
representing the inland and coastal barge and towing industry. Several of our members
are based in Alaska or operate in Alaskan waters involving the narine transportation of

petroleum and petroleum products.

I write in support of Senate Bill 405 which will provide statutory relief from the existing
State of Alaska "direct action” requirements of evidence of financial responsibility. This
requirement has been a longstanding problem with our industry which makes it
impossible to obtain insurance to meet this Alaskan requirement This Isa responsible
bill which would establish a financial responsibility standard which protects claimants who
have been harmed by a spill and recognizes the realities of the insurance marketplace,
and does not bring a major and essential portion of Alaska 3 petroleum distribution
network to a grinding halt.

We thank you for introducing HB 501 and urge your colleagues to support its passage as
soon as possible.

Sincerely,

alfi* fa - -

Gerald P. McMahon

Th« Berg* tnd Towing InduX LETTERS OF SUPPORT



F orty N vner T ransportation,\nc
I Reply to:

1600 A Street, Suite 308 « Anchorage. Alaska 99501 « (907) 279-5878 « Fax (907) 278-5700
® P.O. Box 389 « Seward. Alaska 99664 « (907) 224-3190

February 21. 197:

Senator Lyman Hoffman
Capitol Bldg.

P. 0. Box V

Juneau, Ak 59811

Ref: House Bill 501 - statutory relief to
"Direct Action” Requirement Evidence
of Financial Responsibility

Dear Senator Hoffman:

Forty Niner Transportation, 1Inc. 1is an Alaskan owned and operated
marine transporter of refined petroleum products.

I support House Bill 501 which will provide statutory relief from
the existing State of Alaska "direct action” requirement of
evidence of financial re ponsibility.

We have tried to meet the Alaskan 1insurance requirements with no
success. This is a responsible bill which would establish a
financial responsibility standard, protects claimants who have
been harmed by a spill, recognizes the realities of the insurance
marketplace and does not disrupt service to our customers who
rely on us.

We urge you and your colleagues to support the passage of HB 501.

Sincerely,

FORTY NINER TRANSPORTATION, INC.

Louis Audette, Jr.
General Manager

A Pioneer Alaskan Company Specializing in Marine Bulk Fuel Delivery.



ANDERSON TUG ¢ BARGE CO.

30X1315 + SEWARD, ALASKA 99661
(907) 224-5506

February 21, 1992

Senator Lyman Hoffman
Capitol Building

P.0. Box V

Juneau, AK 99811

Dear Sen. Hoffman,

I am writing to urge you and your colleagues to support the passage
of House Bill 501 which will provide statutory relief from the
existing State of Alaska "direct action”™ requirements of evidence
of financial responsibility.

Our company will have great difficulty obtaining insurance (if at
all!) to meet this Alaskan requirement. House Bill 501 will not
bring those of us in the petroluem distibutlon network to a halt,
but does protect claimants who have been harmed by a spill by
establishing a financial responsibility standard.

Thank you.

Sincerely,

t /

Sharon E. Anderson
Sec/Treasurer



Alaska State -egisiat

Plaa*e «nt.r into ms racord my testimony to the

Sfj ~Q ST _, ditfld —

Ittae
corrtiae on bill/subjact

eTestimony b> support of SB »Qz

Kocnak Oil Sales rnc is a fuel distributor serving the Kodiak

Ue are a family owned business and have operated as a
family business since 1~C®. My comments relate to the
availability of insurance which meets theState of  Alaska’s

requirements for non-crude oil terminals.

The Slati* at times passes laws which have effects which were not
the intent o'- the original legislation. | do not believe that it
was the intent of the legislature to make it impossible to meet
the f nantnga responsibility requirements of the statute. But
that is what has occurred by having the "direct access’ clause as
fi requirement for* insurance.

Kodiak Oil Sales iiko many non-crud* operators depends on
insurance to provide "proof of financial responsibility". W are
able to get insurance that meets or exceeds the requirements with
th./ exception of the "direct access" clause. At this time there
. no insurance company in the world whichwillwrite a policy

That contains this "dirsct access" clause.

Companies such as mine supply petroleum products to the people

who !livr and work in Alaska. [f the "direct access" clausa s
mot removed from the statutes we will not be able to meat the
financial responsibility requirement!!, and State of Alaska will

have to tell wus not to sell fuel anymore.

Page 1 of 2 pages
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P,e«. enter inp the record nmy testinony to me

committeaon — 2N yps5* m— cdated 2:00z3 12~

bin/z ubjca

What this means in real terms 1S that there will b« no place ir
most of Alaska for people to buy petroleum products. Can you
|ma%|ne I|V|n% in Alaska without heating oil, gasoline and diesel
fuel, I can't.

| further ask that the Department of Environmental Conservation
have the authority to grant "conditional approval” in the case
of financial responsibility. There may be a time in the future

when a problem such as this arises and it may not Dbe convenient
to ask the legislature to change the law. The DEC should have
tbe 1audthority to work with industry till the situation can be
**eso lved.

Jim Ramaglia
Vice President
Kodiak Oil Sales Inc.

page 2 of 2 pages



Alaska

Rural
Electric

Cooperative

aaaaaaaaaaaaaaaaa

FAX (907) 561-5547 Association, Inc.

February 24. 1992

Dear Senator Hoffman;

Thank you for the interest and concern you have shown for a problem
common to mang resid en throughout the sta e who have to han e petroleum
gro ducts In the ourseo usines g/ou recently Introduced, Is

ertainly aste In the r |rec |on Butlfear th t as drafted, it does not go for
enough towar resolvm e pro Iem

The pe ﬁ]le epresent on this Issue e small etlectr C. Ut| |t|?s oi/vned by the
consumers or ommunities the erve a\ﬁe ound It apsolu g/
Impossible to purchase Insurance cesw ch hoth transfer risk and Satisfy AS
46.04.040(e). 'We have no reason to believe t |s situation Is temporary.

From our perspective there are three basic problems In attempting to buy
Insurance to cover this risk;

(1) The "direct access’ Ianlquag e In AS 46.04.040(e %Is somethmct;
Insur nce.comp an wilF'acCept The Insuranc ﬂstp/s method of
om usmess s opay for losses experjence bg elr’ Insureds rather
tan rov in go&o mone to e sed at the discretion of some third

Iftheré is a dispute re r |n an Insurance compan pas
I after a court determines onsibility for and eh uI
the loss. This Is Inherent to the Ins rance Indust they will not
change Just because the State ofAIaska would like Tor them to do so.

The big companies can satisfy their proof of financial responsibili
wit ou% In : R%ostem p ecl)r flfnancpai staterﬁ?nt andIy

suranfc ﬁmm
ualifying as seI Insurers. sto rmem er Ch as sel
insurérs.and they are small enou h that twoud be dent for t em to
transfer the risk i they could do s ata reasonable cost

(2) The "strictly liable, fomtl)i and severally" language In AS 46.04.040 gls
an ther severe rob em tIs unusual or aninstrance compan tlo
wil |n owntea PO %under those cgn ditl ns ecau e they would be
re UI a loss without an Inging of ont to the|r
Insureds Bv V|5|on s vere mlt e n m er of | surance
comp anles at Issuet ese |C|es and that seriously Increases the
costo such Iinsurance.

(3) The third ba?m roblem Is the sheer complexity of the drafting of the
statutes Involved. In diagramming the statutes In an effort to
understand them. I camée up withthis:

DEMOCRACY INACTION



David Hutchens
February 24, 1992
Page 2

Pa%(% line 21 of SB 405 refers to "Judgments under statutes listed In
this section...

"()) of this section" refers to:

: I%\g 4%%;2988%% %‘2@ refers to

750 and
AS 46.03. 822
and assessm ents un(%e
6.03.758 whi also Includes
ngb I un 6.03.760(a)
AS 46.03.76 a§ c also refers to
AS 4 O c

or
AS 46.04.030(g)

My paint Is that this js ol uch com (fx and confusin gealese thatllnsurance
companies sim not eal with HLY ess they expect'to earn very large
premiums on po C|es Issued under t

With Iar eb sinesses able to satls the fina C|al re 8nSIbI|I'[ re uwements
EE nsurance, t esma usinesses

In some way ot ertant uyin
members Tagi:e the f rml?ab? % ft mg to find insurance companies W|II|ng to
write this coverage Just for them.

What needs to happen is for non-crude handlers to be completely separated
under the law ?rom cru&p an dlers, There should be a simple, co%useysta ement

of the requirements that ag)ep g/ ?t emw ich eliminates "direct access" an
“strictly liable. Jointly and Sevérally." Then the commercial insurance Industry

could 0 its Job of prowdlng Insurance at a reasonable cost for businesses like' those
| represent

o Members of ARECA will be pleased to assist you In this effort in any way we

Sincerely,

David Hutchens
Executive Director



Ray Gillespie
Gillespie & Associates
Lobbying & Governmental Affairs

10390 Mendenhal I Loop Road
Juneau, Alaska 99801
Telephore: (907) 463-3375
Fax: (907) 463-5522

MEMORANDUM

TO: Senate and House Oil and Gas Committees

DATE: February 10, 1992

FROM: Ray Gillespie, for Crowley Maritime, Delta Western and

Fetro Marine

RE: Marine Pollution Insurance Problems

This will outline three problems non-crude carriers and operators
are experiencing 1in obtaining marine pollution insurance to
satisfy the financial responsibility and "direct action”™ provisions
of Alaska law.

Briefly, these problems are:

1. Confusion created by apparent inconsistencies between statute
and regulations concerning 1insurer liability/exposure when
issuing a policy meeting the specific requirements of
financial responsibilities statutes.

2. P&l  club and insurance coverage with "direct action”
endorsement 1is virtually unavailable to most Alaska operators
in the present commercial insurance or P&l club market.

3. Whether D.E.C. has statutory authority to grant conditional
operating permits to operators who have met the financial
responsibility requirement dollar amounts, but can not satisfy
the "direct action”™ endorsement due to its unavailability.
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LIABILITY LIMIT/EXPOSURE OF INSURERS OR GUARANTORS.

Environmental Conservation Regulation, 18 AAC 75.230 (b), requires
a policy of insurance certificate or binder to carry an endorsement
which reads in part as follows:

"Any other provision of this policy notwithstanding: (1)
this policy insures against anv liability the insured may
incur under Alaska Statute 46.04.040 (i), or any
provision cited 1in it as a vresult of an wunlawful
discharge of oil within or affecting Alaska lands or
waters within the territorial jurisdiction of the State
"of Alaska; however, the insurer®s Jliability does not

exceed the limits of coverage set out in
Section of this policy...." (emphasis
.added)

Alaska Statute 46.04.040 (i) reads as follows:

"Financial responsibility under this section extends to
loss compensable under AS 46.03.760 (e) or 46.03.822 and
an assessment under AS 46.03.758, 46.03.759, 46.03.760
(a) or 46.04.030 (g)."

This statute in combination with 18 AAC 75.230 (b) has led P&l
clubs and insurance underwriters to conclude that their exposure
under a policy may not be limited to the face amount of the policy
even though it meets the other monetary requirements for financial
responsibility (AS 46.04.030 (k)). In other words, Dbecause
statutes generally supersede any inconsistent regulation, 1insurers
have advised operators that the potential for unlimited liability
and the uncertainty of a judicial interpretation of these statutes
and regulations prevents insurance underwriters and P&l clubs from
writing the insurance with the required endorsement.
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.
"DIRECT ACTIONIL PROBLEM
AS 46.04.040 (&) reads in part as follows:

"An action brought under AS 46.03.758, 46.03.759,
46.03.760 (a) or (e), 46.03.822, or AS 46.04.030 (g) may
be brought in a state court directly against the insurer,
the group, or any person providing evidence of financial
responsibility. The applicant, and 1insurer, surety,
guarantor, person furnishing an approved letter of
credit, or other group or person providing proof of
financial responsibility approved by the department shall
appoint an agent or service of process in the stato....1
(emphasis added)

This provision requires that any insureror P&l <club submit
directly to the Alaska jurisdiction and be subject directly to
legal action against it in Alaska courts without first proceeding
against the -spilling-.operator. The State of Alaska or private
party can, under this provision, proceed directly in Alaska courts
against the insurer. Typically, P&l club coverage is an indemnity
policy, which first requires a provable loss against the operator
before the P&l club pays that loss. This isthe so-called "direct
action” provision which prevents many operators from securing
coverage meeting the requirements of Alaska Statutes.

In the States of Washington and California recently enacted
financial responsibility statutes do notrequire the "direct
action"” endorsement. In essence, California and Washington simply
allow for P&l club and insurance coverage which meets the monetary
financial responsibility requirements and requires no other showing
of a "direct action” endorsement.

UNCERTAINTY OF D.E.C. AUTHORITY TO ISSUE CONDITIONAL OPERATING
PERMITS WHERE DIRECT ACTION ENDORSEMENTS ARE NOT
AVAILABLE.

AS 46.04.040 (1) provides that under certain circumstances DEC may
issue permits to an operator who has proof of financial
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responsibility without the "direct actionll endorsement. This
provision has been interpreted as authority to issue conditional
permits anlY upon proof of at least $50 million in Insurance or
other financial responsibility which has the direct action
endorsement. Since the maximum financial responsibility coverage
for a non-crude operator (tank vessel and barges) is $35 million
under AS 46.04.040 (¢) (2), the waiver or conditional permit
provisions of subsection (1) is not available to them.

The D.E.C. has, however, been issuing conditional permits to non-—
crude operators which have complied with the monetary financial
responsibility requirements, but are unable to get such coverage
with the "direct action” endorsement. The "direct action”
endorsement 1is unavailable in the market place to some, 1if not
most, non-crude operators. Due to the commercial unavailability of
financial responsibility with the required endorsement, the DEC is
in the unpleasant predicament of denying operating permits to
established responsible carriers who have been doing business 1in
Alaska for years. Denial of such operating permits because of
commercial unavailability of "direct action”™ endorsement 1is
potentially devastating and would likely eliminate most non-crude
refined product delivery to many Alaskan communities.

This provision should be revisited by the Legislature to reflect
the realities of the insurance market and availability of coverage.
As of last week, D.E.C. has suspended any Conditional Permits.

V.
SUGGESTED SOLUTIONS
Legislation which: (
1. Places explicit language 1in statute which [limits the
exposure of an insurer or P&l club to the face amount of the
policy;
2. Eliminates the "direct action”™ requirement;

3. Provides a substitute mechanism to "direct action”" which
satisfies the State of Alaska and yet recognizes the realities
of the available insurance or P&l club coverage;
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4. Clarifies D.E.C. authority to grant conditional operating
permits to non-crude operators who have otherwise complied
with the monetary requirements for financial responsibility;
or

b »

5. Combination of the above. s
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Crity dGalan
Antoskl Hall = P.O. Box 149 « Galena. Alaska 99741 « Telephone (907) 656-1301
January 16, 1992

Governor Walter Hickel
Third Floor, Capitol Bldg.
P.0. Box A

Juneau, AK 99811

Dear Governor Hickel:

lam writting you inregards to AS 46.04.040 which ishaving a drastic
effect on communities with fuel storage facilities in this state, in

particular Galena. Either this piece of legislation isso stringent in

wording that Lloyds of London will not underwrite insurance policies in

this regard, or they are gun shy because of past oilspills in the state. In
any event, there isa red flag up! The City of Galena does not have sudden
or accidental sill coverage at this time for its bulk fuel fecility.

Since no carrier in the state can get coverage the DEC has accepted self
Insurance as an option. This isan end run around the problem. All one
needs for self insurance isto show that $10/barrel ison hand in reserves,
proved by submitting financial statements each quarter. Inour case that
15$142K fora 600K gallon facility. This would probably clean up a small
spill but nothing major.

Ibelieve this issue needs to be addressed head on. The answer to the
problem will have tocome from the legislature and soon. lam not
comfortable with the situation since my name ison the fuel sill
contingency plan for Galena. There are a lot of fuel storage facilities in
the state at risk because of this problem. 1'd like to see something done
about it

Sincerely,

Chris Hladick HfcCEIVL .

City Manager JANJ 11992
AU6C

OOMMMBIONCFT 8 Ofw C*
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Isle shippers: O1l flow may

'q ! i will not be able to obtain insur—spacc-availabk® Hesis. But the
It's ‘a pOtentla”y ance, which they must have to lug and barge company, which

Crippling problem' operate, or it will be prohibi—already ships fuel oil to its sk—

g;fvely Iexpensive, according t((j) ier comé)anies - I\‘laui Electrri]c
i i icials at Hawaiian Tug and Ca and Hawaii Electric Light
Bj One Adcahire Barge, a subsidiary of Hawaiian Co. — has made dear it is not
Electric Industries. eager to make a career of this.
Slate officiate have called a  "This is a community dilem— Chevron, which operates the
meeting next week of utilities, ma that touches all of us," said state3 other refinery, also has
sugar plantations, stepping and barge company president some existing contract! to ship
oil companies to ffiscun what Charles Swanson. fuel oH to the Neighbor Islands,
one shipping official calls "a po— In February, one of Hawaii®s which it will hooor. regional

Advertiser Cw b b w Writer

not go

However, he said he B<confi—
dent this national problem will
be dealt with before the rules
Implementin®* the federal law
oome out next year.

In the future though, Wood —
land said, shippers are going to
increasingly be asking them—
selves if it is worth the risk of
ligbility to continue to ship fuel
oil. which 1is produced during
the refining process, and is a

tentially crippling statewide two refireries. Pacific Resourc— manager C.P. "Chuck* Wood — low-profit product »

problem." es Inc.. announced it would land said. "The real problem is
The problem is how to nuke stop shipping fuel cil to the going to come up as contracts

sure that the flow ol oil into Neighbor Islands. Primary us—start to expire in a year or 18

the state, and the shipment of ers of fuel 03 are Die state"s months," he said.

fuel oil between islands, is not electrical utilities and sugar  Chevron imports crude oil

inlemgded as a result of new plantations, which also supply and some refined products such

state and federal laws. power to Neighbor Island utili—an gasoline into the state and

Because of these laws, ship© tiesasa result of burning sugar would be affected y the na—

pecs arc facing virtually unlim— by-products. tional law if something Ian"t

Murray Towill. director of the
stale Department or Business,
Economic Development it Tour —
isn. said next week 3 meeting
will bring together "... all of
the parties involved, to make
sure we"re dealing with the
same facta, the same informa—
tion, and hopefully put together

ited lisbility for accidents such  Hawaiian Tug and Barge said done to put a limit on the lisbil—a group that can pursue options

as major oil spills. This means ftwould pick up the slack, ship— ity a shipper faces. Woodland
the shipping companies either ping oil to the plantations on a said.

and solutions (to the prob—
lers.)"



PRI to sto
sruppmg

1 Industries that
sell electricity

depend onoll and
could be hithard

b

Neighbor Island fuel oil uurs
are scrambling to find new
wiys to get suppliesbecame of
a decision by refiner Pacific
Resources Inc. to atop ship-
manta to tbam at the end of
March.

Pill aald It hu no choice
because Itfaceapotentiallyun—
limited liability for iplilaunder
new federal and atate lawt.

Chevron U.S.A.. facing the
tame Uuilranceproblem*, laid
iewill continue to utiafy exist-
ing contract* but will attic no
new fuel oil bualneaa on the
neighbor iilindi.

Bccium alternative* may bo
found, there la no auggwtlon
yet that the oil ahlpment prob—
lem might reault Inmore pow—
er ahutdowna or brown-outa on
the other latanda.

However, augar plantation*,
which aell electricity to the
neighbor Island utilities to sent
money to help compensate for
low return* from sugar, could
be hit hard.

*I1t3 a big item for us, be—
cause of the contract with the
utility." aald Richard Cameron,
praildent of Hawaiian Com—
mercial and Sugar Co,, which
ijppliea power toMaul Electric
Co/a grin.

eWe have thla firm power
contract with the utility,” he
said.

The augar company, part of
Alexander k Baldwin Inc., usea
about 900,000 barrels of il a

Se«0lt,PogeA-4

Continued from Page A-1
year, shipped by PRI toMaulL

PRI has told the company itwtll
not ship fuel cil toMaul after the
end of February, Camaron said.
HCAS®a contract with PRI ex—
pired at the end of December, but
PRI has continued to supply olL

mile"re In the throes, thrashing
around like all the other uaera of
heavy oils on the outer ialaada.*
he said. Cameron said he doea not
yet know how his company will
get the oil it needs.

The risk laJust too groat," said
Andrea Simpeon, spokeswoman
for PRI which owns the Hawai—
ian Independent Refinery at Bar —
bers Point

PRI"s last neighbor island sup-
ply cantract rum out on March
31.Beginning April 1, itwill make
the oil available at the barge
harbor at Barbers Point but will
not carry It to sea.

Provisions of the federal Oil
Pollution Act of 1900 and new
state laws could iaad to oil carri—
ershaving toprove that they have

unlimited liability coverage,
which no insurance company la
willing to sll.

eIt& part of our risk manage —
ment," eaid Colleen Jones, mar —
keting services pricing manager
«t Chevron, -we are honoring
existing arrangements, but we
are not taking on additional buil-
neea to ahlp by barge."

A reliable oil supply Is a big
concern for the sugar companies
who use hundreds of thousands
of barrels of il to run generators.

Tha Hilo Coaet Processing (0.,
for example, had electricity isles
of about (9 million last year,
about one-third of its total reve—
nues. "It's significant to our oper —
ation became we nave to use oil

TYDT

whenever the sugar oparatlon la
down," stid James Andrasick, ex—
ecutive vice praildent of C. Brew —
er L Co., mijorlty partner In tha
Big Island cooperative with a few
Independent growers.

"We"d really be stuck between
a rock and a hard place,” Andraa-
lekuld. The contractwith Hawai i
Electric Light Co. allows Hilo
Coast Processing only four weeks”
total dowi time each year. Ba—
gasse laburnt a lot of the time to
heat the boilers that run the gen—
erators. But at beet, HUo Coast can
maintain only a two-day supply of
bagaaas. Oil laessential

The company could burn coal
and haa dons ao In the past but It
Ismuch mors sxpsnsivs than oU,

Andrasick Mid. “There would bt
an economic penalty.* Since HUo
Coaat payment for oU ia baaed
on HELCo § coata. It would not
rise If HUo Coast"s coats alone
went vip.HUo Coast would have to
absorb ths difference.

A Brewer subsidiary, Brewer
Environmental Industries, al—
ready ships bulk quantities of
aggregates, sand and so on to tha
other Islands and la looking Into
what Itmight be able to do with
oil, he said.

The Hawaiian Electric Indus—
trie* Inc. subsidiary that hauls oil
and commercial goods between
the latanda is alio concerned
about tow itiagoing tosurmount
thbs now requirements. Kant

Whitman, vice preaidentof opera—
tions for Hawaiian Tug k Barge
and Young Brothers Ltd., said
that when the final rulos and
regulations are drawn up, they
could be prohibitive,

eWhen they go Into effect, It
might be Intolerable for the oper—
ators to actually continue. You
couldn"t buy enough Insurance,*
Whitman aald.

PRI aald that the Maul and Big
Island electric utilitieehave made
arrangements tobuy fuel il fren
PRI at the barge harbor and ship
It themaelvee. Gasoline and other
light fuels are not affected by
PRTa decision, only the bard-to-
clean-up heavy olla auch as those
burned to heat boiler*.
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Paying for Ol Spills

_ THE In  EXXON VALDEZ ail sill. produced lepisla-
tinand Iam%glgolaaUlataraabwt Dwash up on yet
“another | - tomutual Insurance societies Hut cover
shipowrers against pollution lisbility nids. i
Thcw Ineurers, known as_ protection and mlammrlig{
clus, are I@%Wlal ly burdensore firg
rel%rermls ia ¥0 OU Polltion Act Even if the
cluss succeed in softenirg the requirenents, the niiog are
Illelé}gid‘arge tremaridb Insurance landscape forever.
led rules recquiring vesel owners and operators
prove they can pay for tre after-effects of a |pUl are
expected soon from the Bush administration. The regula—
tas are an expressian of " single-minced resohve
in thre wake of the Exxon Valdex fiesm: avoid the environ—
mental nightmare of a future il lawhich no resoosible
party 0%1r pay for the cleanup and compensate other
partita

_ With et goal in mind. Congress_virtuelly removed

licbiUty tlmils 1a pol luoo cases involving neglligence, will-

, Tul misconduct or.violalon of feceral Iy rikes. Italso

recuired all shipowners to prove that someone stands ready
Lo paly claims msn%grun agilL i

In moatt cases, this means \vessel owners will have
dotain a certificate from teir Insurer inwhich the under—
writer agrees to pay claims directly o claimants, even ifa

I inohed megligece. In effect, the protection and

ndemity cluoa are being asked to pledge treir-collective
as=ts o cover tre licbilities of any member involved ina
sptU BrUA waters. ) ) )

That requirenent, referred to as direct action, strikes
at the heart of the present-cey insurance system. The
mutual Insurance societies collect premiums from teir
members and promise coverage, but resere tre rigit ©
deny payment ifso Insured member acted regli .

To foroe government t remove the pay-at-all-oosu
requirenent, or atJesst to soften its inpect, the Insurance
dubs are threatening to stop providing coversge for ships
thet call at UA Since they cover the aill pollutin
D VL OV NI VSt 1 g il SETG

provice coverage wou ing ail shipping
tha United Stales o a felt

"But tet’s wlikely t© happen. The dube have made
similar threets in the pest, only to back down when other
Insurers agreed 1o provice coversge. There are reasons 0
keliess trat b this case, 1, new Insurance gptions would
appear 1o fill gaps created by the dube.

al Jgand_%opa | I _Ishtarie_ _roxvneﬂr;

nate am , 10 let al shipping ©
SFU?]l)i/tgrd Slates ceee. I they o™ their wnerl?t)crg/erage
theymay form sraller, speciallised mutual Insurance pools
thet cloely monitor trelr members® procedures.
These new. miniature protection and Indemirty clubawould
payment of claims, bet only up to the limits est
n the law for accicents not caused by negligence This
altemative™ tn. may fal aort of tho law, but It goes
further then the Phi dubs by permitting direct claims
agpinst Insurers for damage caused by ail saills. This may
be an acogptable compromise o tho government.

Another sistitute for Phi dub coverage could come
from the mment it in the form of greater latituce
(O ves==l owrers o show firecial resorsibility and ©
<l-iraure agpinst pollution rids. An incresse laself-inr—
ance could reduce the amount of coverage vesl owners
purchese from protection sad indemi ;

Under ertrer altermative - a -based  replace—
ment for current insurance coverage or mere leniot gov—
ermment seh-insurane rules - trediicel bnrun can
expect a harsher world under the new rules. At a mid-
mum, they will face the eatrvigble choiice between agree—
(lj;g 10 open ended guarantees ef ooveraqe and losing somd

treir heddlami © new providers of pollution insurance.
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i0ld Enemies,, New

CHUM AMD VIETNAM hove |

«ny. But for computers te be used
mow effectively, the tekpbooa fret-
work mud be tbhie ta transmit the
Inforraitiea computers geaerate.
The erdiaery copper wtrm *UU la
use ta meet piece*. aad meey si the
electremecSealcel switches that
route a Us.cu t do the Job.

Fiber optica caa. Made from
flue ud using Ught u the traae-
mtiiiee medium, fiber ciu cerrr

lie
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wit
not
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till
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a
era recb 11 MCL 1ed
IbUxuoU that swing ku _
bill. Aiarente the (Jolted Slaton
itripped with policies the

ties hempen prognre .

The eiaoafacturkg bu prereeta
the Beil compufm bum making rr»
erythtag from Uiepbeeaa te ad-
vueed swiirbkg igOpHiut. Worm,
k prevents team bum dtoag i
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Encouraging Amen

By JOHN T. BENMCTT

The lacklastcr economic per-
fontuac* of the felted Sieteo over
tie peat decide compared with Ja-
pes tf beet tip laloud by the differ-
new la eavisg behavior is (he lee
coaatrtra. Tho UA pecueeil savieg
rate Hoc* INI hei remiloid cleoo
te 4* of disposable income. The
Jipaaese penooil leviag rute ia
twice UwL Japea'a goeeraUy high
Hviag rale, leriudieg kuahraaa sav-
ings, has allewod Mte achieve a art
initmoot rite ef Jt% ef Its gram
rulieuil proSect tempered with the
UA rale ef 11% ef GOT.

A higher rale ef savings to aaaae-
tlil te greater loreatmaat sod
higher growth. Bet whet roe ho done
to improve tha UA savings ratal
Tha aaswor te that Use la ae aural-

Oaa of e of tho cempeeeeia of.
(ﬁ\llfg <em/lt6|te* ntes ap4

Mast houaaheids save with a spe-
dflc eed k rated - a jew car. a
koare rutirumeet, a chUdh educe-
Uee. Because the meiivuo are se
particular sad diverse, much heuse-
Uid aavkgs hehavkri wvuid teem
tiyuef the reach ef public policy.

Othar todividuk wU save ud
liveet far tho return. They forgo
prrarat cm— mptloo for a larger fu-
ture NueflL But savieg tor (hit pur-
pose (ecu a etertikg dioderratlvr
federal aad sute team take eheut
44#% ef taveoUnaot sendees. With
teas eed last year's 4.1% kflaUre

a meuey martei £md ytsieteg »%
setae Uy dekvered a imo of L i* ia
real tem A iooe Hem head yield-
lag 1*% trsaaiamd In a real retire
cf oely 14% - e Iky ywd far tho
risk that thok vahee wiU teM If reioo

Stadias iedlcuH that there is ae
peellire curreietke between ktarret
rulee aad iiw did eih g Under
truerat ceiMttore that ta so ue-
petes. U short, there k Btlk or ee
ftoaacial tocuottre h I'u  kdtvikral
to tare, givesonset las rates eed
lafUtire

Braidra ruderkg kOaika or lex
ratou, a aamhar ef |
rsieu hereeheUs* kreabre to sere.
IUstortog ledktoeei BeUrwuet Ac-
couata deton turn « eevtaga, to-
crteatog took (store Hededag the
capful gaka tea euaid da the tame
thkg aad weeid heeren mure affec-
tire ta rsiaiag pnducUve Ureot-
meat If It wore applied M tt to eew
teveetraeed. The lergeto kcuthre

ieed tirag dgnihgt perlkw
Lsrly that la irated ia eew aneta.
Soreral ether raearera could
tchiove e eee liras tocrueee U
.The i

the removal ai tho Merest dedoe-
lieu bum tho pinaoil locean tax.
Paapto are mere Ukedy new te mvu
botore they bey rather than eere to
pay off their naraeplke keen.
Tha tax dedoetioa an mortgagee
night H it ha idmkiled Te dare

Can Soviets Lea

By WILLIAM NCNORX
WAIWIWCTON - Ooedder, tor a
m e g the ruble. Thk may ho ao
uMxciUag subject te you alter
v dchkg toe recsat political drama
tl(l)_tha Soviet fades, er whath toft ef

resto that there to mare pebtlcal

diraamty k ee
It apeeara that the rehta k gutog
to re Mit toll already, werthlere
That to because IIm ew k prteUwg
many ruchkm iy to pay Hasoldiwu.
ruUreua aad heroeatrato. It k dedeg
M deemt have araraah
moasy ef Ito ewe to pay them The
bedgot dtotdt k already aeufUlh af
W - ‘~

«id deyt, the rspabbn aefketod toe-
ea tor the coatrui gerernmand, ehkb
to tare rudkkktoed them hath tote
the rvgkoa after artforties meaty
to rue thtogi to tfim w. But with
the chaoa to the tort kx meethe. the
= A
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Una hack to the cuekal

Whee the republics aald they
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wo urtl pay d

So. said Mr. Baewerth. Uat
laavua the nrawal povuraaratO with
too hope hardu af pwyteg a eU ttery
.Mb .. mi ..nvive «h*»0 dere

a stroe

tag eeei

eeyn

tow p

oer

gut Lb





