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| RECEIVED MAY 13 1991
Alaska State Legislature

During Session During Interim
P.0. Box V 3111 C Street, Suite 510
Juneau, Alaska 99811 Anchorage, Alaska 99503

(907) 465-2828 (907) 561-2040

Senator Virginia Collins

May 13, 1991

Representative Dave Donley
House Judiciary Chair
Room 122

Capitol Building

Juneau, Alaska 99811

Dear Representative Donley:
| would appreciate the scheduling of a teleconference on todays'
House Judiciary meeting. There are people in Anchorage who want to hear

and testify on the Workers Compensation Bill. This bill affects these
people and | ask that you allow them this public process.

| have made arrangements for all who want to testify to be notified
at the time of the Judiciary hearing. My staff, Nanci Spear, will be

available to monitor the equipment in the Committee room if necessary.

Thank you for your consideration.

Q ) PniNTIDONHfCVCUDTrAPtrt
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HOUSE CS FOR CS FOR SENATE BILL NO. 219 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

OfTered:  5/13/91
Referred: Judiciary

Spunsor(s):  SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

A BILL
FOR AN ACT ENTITLED
"An Act relating to workers* compensation and civil [liability for workplace solely

inspections; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. PURPOSE OF SECTIONS 1I) AND 13. (a) Il is the purpose of see. 1) of this Act to
amend AS 23.30 to provide that an insurer is not liable for providing or failing to provide safety
inspections or safety advisory services; this amendment would decide a public policy question concerning
the liability of an insurer lor the performance of a safety inspection or safely advisory service raised in
Van Bienc v. ERA Helicopters, Inc., 779 P.2d 315 (Alaska 1989).

(b) It is the purpose of sec. 13 of this Act to amend AS 23.311.265(15) to reaffirmthe original
intent of changes made to this definition in see. 24, ch. 93, SLA 1980, to include priortemporary total
disability payments within the definition of gross wages.

&5ec. 2. AS 23.30.041(k) is repealed and reenacted to read:

(k) The employer shall pav compensation to an employee eligible for reemployment
benefits, as follows:

SB0219C _ o|* [ICS CSSB 219(1.AC)
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(1) until the employee reaches medical stability or the reemployment plan is
completed or terminated, whichever comes first, temporary disability benefits shall be paid;

(2) if the employee reaches medical stability or has been found eligible for reem-
ployment benefits, temporary disability benefits shall cease and permanent impairment benefits
shall then be paid biweekly at the employee’s temporary total disability rate until plan
completion, termination, or exhaustion of permanent impairment benefits; permanent impairment
benefits remaining unpaid upon completion or termination of the plan shall be paid to the
employee in a single lump sum;

(3) if the employee’s permanent impairment benefits arc exhausted before the
completion or termination of the reemployment plan, the employer shall pay, on a biweekly basis,
an amount equal to 60 percent of the employee’s spendable weekly wage as determined under
As 23.30.220, not to exceed $525, until the completion or termination of the plan;

(4) if the employee reaches medical stability before an impairment rating is given
as provided in as 23.30.190, except for the first 30 days the employee shall be paid 60 percent
of the employee’s spendable weekly wage until an impairment rating is given; benefits paid more
than 30 days after medical stability but before an impairment rating is given shall be offset from
the total sum of permanent impairment benefits due to the employee; after the employee reaches
medical stability and an impairment rating is given, all benefits paid shall be included as
permanent impairment benefits;

(5) benefits related to the reemployment plan may not extend past two years from
the date of the initiation of the 60 percent payment of the employee’s spendable weekly wage,
plan approval, or plan acceptance, whichever date occurs first, at which lime the benefits expire;

(6) if the employer controverts the employee's claim or appeals a ruling of the
administrator or the board and the controversion or appeal delays completion of an evaluation.
development, commencement or completion of a plan

(A) the employer shall pay the employee 60 percent of the spendable
weekly wage during the period of controversion or appeal, except that temporary
disability benefits shall be paid until the employee reaches medical stability;

(B) the two-year limitation on payment of benefits in (5) of this subsection
docs not begin to run or is lolled; and

(C) payments made at 60 percent of the employee’s spendable weekly

lies CSSi 219(L&C) 2- $()0219¢
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wage during controversion or appeal may not be offset from permanent impairment

benefits due to the employee.

* Sec. 3. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.047. BENEFITS FOR HEALTH INSURANCE, (a) An employer who pays
compensation to an injured employee under AS 23.30.04 I(k), 23.30.180, 23.30.185, 23.30.190,
23.30.200, or 23.30.215, and who provided health insurance to the employee at the date of injury
shall also reimburse the employee for health insurance coverage for the employee and covered
dependents, as provided in this section.

(b) Payment required under this section is equal to the employer’s current contribution
for health insurance or the amount paid by the employee for replacement coverage, whichever
amount is less. Payment required under this section commences when the employee’s health
insurance provided by the employer’s contribution ceases and shall continue until the employee
is no Irngcr receiving compensation described in (a) of this section, or for 18 months, whichever
period is shorter.

(c) Payment is not required under this section until the employee provides proof of health
insurance coverage. In this subsection, "health insurance" includes

(1) an individual policy of health insurance; or

(2) anotice of self-payment for continuance of coverage required under 29 U.S.C.
1161 (Consolidated Omnibus Budget Reconciliation Act of 1985) or under a union health or
welfare trust agreement.

(d) If benefits required under this section are not paid within 3(J days after the employer
receives a request for payment, the employer shall pay a penalty equal to 25 percent of the

amount due.

* Sec. 4. AS 23.30.075(b) is amended to read:

(b) If an employer fails to insure and keep insured employees subject to this chapter or
fails to obtain a certificate of self-insurance from the board, upon conviction, the court mav
[SHALL] impose a fine of un to $10,000 and may impose a sentence of imprisonment for not
more than one year. In addition, the board mav impose a civil penalty of un to three limes
the manual rate that would have been charged for the employer's insurance premium
during the period the employer failed to obtain insurance. If an employer is a corporation,
all persons who, at the time of the injury or death, had authority to insure the corporation or

3 11CS CSSB 219(1.&C)
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apply for a certificate of self-insurance (,] and the person actively in charge of the business of
the corporation shall be subject to the penalties prescribed in this subsection and shall be
personally, jointly, and severally liable together with the corporation for the payment of all
compensation or other benefits for which the corporation is liable under this chapter if the

corporation at that time is not insured or qualified as a self-insurer.

* Sec. 5. AS 23.30.095 is amended by adding a new subsection to read:

(1) The employer shall provide to the employee one round trip coach fare airline ticket
to the place at which an examination described under (c) of this section is performed and two
days per diem at the rate paid to state employees who travel outside the state if the examination
requires the employee to travel outside the state. If the employee objects to the physician’s
report of the examination, takes the deposition of the physician and the deposition is taken
outside the state, or if the employer takes the deposition of the physician who performs the
examination and the deposition is taken outside the state, the employer shall provide one round
trip coach fair airline ticket to the location of the deposition and two days per diem at the rate

paid to state employees who travel outside the state.

* Sec. 6. AS 23.30.107 is amended to read:

Sec. 23.30.107. RELEASE OF INFORMATION: CONFIDENTIALITY. Upon request,
an employee shall provide written authority to the employer, carrier, rehabilitation provider, or
rehabilitation administrator to obtain medical and rehabilitation information relative to the
employee 3 injury and anv prior injury. Except for medical records released to the
employer, carrier, rehabilitation provider, rehabilitation administrator, or other person
selected by the employee, the employee’s medical records in the possession of the division
of workers’ compensation are confidential and are not subject to the public records
inspection rcmiiremcnts of AS 09.25.110 - 09.25.121.

* Sec. 7. AS 23.30.110 is amended by adding anew subsection to read:

(h) If the board determines that the employee’s injury resulted from the employer's
wilful, serious, and repeated violation of state or federal occupational safety or health guidelines,
the board shall report the violation to the Occupational Safely and Health Review Board
(AS 18.60.057).

* Sec. 8. AS 23.30.155(0) is amended to read:

(o) The division of workers’ compensation [BOARD] shall promptly notify the division

HCS CSSB 2!9(L&C) 4 SB0219¢c
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1 of insurance if the division of workers’ compensation fBOARDI determines that the employer’s
2 insurer, including an adjuster for a self-insured employer, has tiled a notice of controversion
3 for a frivolous or unfair reason. Notice of frivolous or unfair controversion is required even
4 if a hearing is not held or compensation is not awarded bv the hoard [FRIVOLOUSLY OR
5 UNFAIRLY CONTROVERTED COMPENSATION DUE UNDER THIS CHAPTER]. Alter
6 receiving notice from the division of workers’ compensation [BOARD], the division ol
7 insurance shall determine if the insurer or adjuster has committed an unfair claim settlement
8 practice under AS 21.36.125. If the division of workers’ compensation determines that an
9 adjuster for a self-insured employer has filed a notice of controversion for a frivolous or
10 unfair reason, the hoard shall consider the self-insured employer’s claims adjusting
11 practices and mav cancel or fail to renew the employer’s self-insurance certificate.
12 *Sec. 9. AS 23.30.155 is amended by adding a new subsection to read:
(p) Compensation due an employee under this chapter shall be paid by negotiable bank
check that can be cashed not more than three business days after being issued.
* Sec. 10. AS 23.30 is amended by adding a new section to read:
Sec. 23.30.232. CIVIL LIABILITY FOR WORKPLACE SAFETY INSPECTIONS. A
carrier, an insurance service agent to a self-insured employer, or a trade association is not liable
L for civil damages as a result of an act or omission in performing or failing to perform a
19 workplace safety inspection or a safety advisory servicc_#u&_lf?zé tho carrier’;!, agent’s, or-
20 assoetalion-s-ttet-or failwiMo acLcoftstttritCs rccKICTw-oi-inlc.n&witf -miscfflHUicL- #

21 *Sec. 11. AS 23.30 is amended by adding a new section to read:

22 Sec. 23.30.238. VOLUNTEER EMERGENCY MEDICAL TECHNICIANS AS

23 EMPLOYEES, (a) A person who is injured during the course and within the scope of providing

24 service as a volunteer emergency medical technician is an employee of the state for purposes of

25 this chapter if the person

26 (1) is certified by the state under AS 18.08 as an emergency medical technician;

27 (2) provides emergency medical service outside an incorporated city or borough;

28 and

29 (3) is not otherwise covered for that injury by an employer’s workers’

30 compensation insurance policy or self-insurance certificate.

31 (b) The gross weekly earnings for a person receiving benefits under this section shall be
SB0219C [ICS CSSB 2!9(L&C)
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1 the gross weekly earnings paid a lull-time emergency medical technician employed in the city
2 or horough nearest to the place where the injury occurred, or, if the nearest city or borough has
3 no full-time emergency medical technician, at a reasonable figure previously set by the nearest
4 city or borough to make this determination, but in no case may the gross weekly earnings for
5 calculating compensation be less than the minimum wage computed on the basis of 40 hours of
6 work a week.

7 *Sec. 12. AS 23.30.265(2) is amended to read:

8 (2) "arising out of and in the course of employment" includes employer-requ
9 or supplied travel to and from a remote job site; activities performed at the direction or under the
10 control of the employer; and employer-sanctioned activities at employer-provided facilities; but
11 excludes recreational activities sponsored by the employer that are performed at facilities
12 not provided bv the employer, unless participation is required as a condition of
13 employment, and activities of a personal nature away from employer-provided facilities;

14 * Sec. 13. AS 23.30.265(15) is amended to read:

15 (15) "gross earnings" means periodic payments [,) by an employer to an employee
16 for employment before any authorized or lawfully required deduction or withholding of money
17 by the employer, including wanes [COMPENSATION THAT IS] deferred at the option of the
18 employee and temporary disability compensation for an occupational injury or illness, and
19 excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefit or
20 payment to the employee that is not fully taxable to the employee during the pay period, except
21 that the total amount of contributions made by an employer to a qualified pension or profit
22 sharing plan during the two plan years preceding the injury, multiplied by the percentage of the
23 employee’s vested interest in the plan at the time of injury, shall be included in the determination
24 of gross earnings; the value of room and bhoard if taxable to the employee may be considered in
25 determining gross earnings; however, the value of room and hoard that would raise an
26 employee's gross weekly earning above the state average weekly wage at the time of injury may
27 not be considered;

28  * Sec. 14. AS 23.30.265 is amended by adding a new paragraph to read:

29 (34) "volunteer emergency medical technician” means a person who is certified
30 by the state as an emergency medical technician under AS 18.08 and who provides emergency
31 medical services on a voluntary basis.

lies CSSII 219(1.&C) rs S110219¢
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* Sec. 15. DIVISION OF INSURANCE REPORT. The division of insurance shall prepare a report
on the feasibility of implementing a contracting classification premium adjustment program to provide
premium credits for employers who purchase workers’ compensation insurance. The report must include
comments and recommendations from labor and management representatives in the state. The division
of insurance shall submit the report to the Second Session of the Seventeenth Alaska State Legislature
by January 31, 1992.

* See. 16. DIVISION OF WORKERS’ COMPENSATION REPORT. The division of workers’
compensation shall report to the Alaska State Legislature by January 1, 1992, with the following:

(1) recommendations for changes to AS 23.30 that will promote workplace safety;

(2) recommendations for increasing workplace safety;

(3) adiscussion of the effect, if any, of the enactment of ch. 79, SLA 1988, on workers’
compensation;

(4) adetermination of the effectiveness of AS 23.30.145 in ensuring that employees who
file claims arc receiving adequate legal representation;

(5) a survey of claims filed in 1989 and 1990 to determine

(A) how many employees were not represented by an attorney in making the
claim; and

(B) how many employees who were not represented by in attorney tried but
failed to find legal representation;

(6) a determination of whether the procedures used by the board in granting a "blanket"
release of medical information are adequate to avoid the release of nonmcdical information that is not
relevant to the claim;

(7) a determination of whether employers or carriers arc routinely requesting a "blanket"
release of medical information in an effort to discourage injured employees from filing a claim, and if
this is occurring, recommendations for legislation to halt this practice; and

(8) recommendations for reducing fees charged by attorneys who represent employees
and carriers.

* See. 17. This Act takes effect immediately under AS 01.10.070(c).

SB0219¢c T HCS CSSB 219(L&C)
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DIVISION OF LEGAL SERVICES s oN]SE)

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Box Y Juneau AIaska 99811 Deliveries to; 240 Main Street
Eg 4653 2450 Court Plaza, Room 500
X'(907) 4 Mail Slop 3101
MEMORANDUM May 14, 1991
SUBJECT: Workers’ compensation - (HCS CSSB 219(Jud))
TO: Senator Virginia Collins
FROM: Michael F. Ford [

Legislative Counsel

As discussed in an earlier memo, the amendment to AS 23.30.120(a) concerning
demonstration of a "preliminary link™ before an injury is compensable would place a
requirement into statute that is already imposed by the courts. See Burgess Const.
Co. v. Smallwood, 623 P.2d 312 (Alaska 1981). Therefore, the proposed amendment
would not enact new law in the sense that a new requirement would be imposed on
a claimant. This "preliminary link™ simply requires that the employee present some
evidence that the claim arose out of or in the course of employment. I the employee
can show this "preliminary link" then the presumption contained in AS 23.30.120(a)(1)
would apply.

Please contact me if you have further questions.

MFF:pl
91-368.plm
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AMENDMENT

OFFERED IN THE HOUSE
TO: HCS CSSB 219 (JUDICIARY)

Page 1, line 4.
Delete 12, 15, AND 16. (a)"
Insert "'10, 11, 14, 17, AND 18. (a) Itis the purpose of secs. 10 and 11 of this Act to amend

AS 23.30.120 to assure that the presumption of compensability continues to be applied only to the
question of whether an injury is related to employment.

(bT

Delete "12"

Insen "14"

Reletter the following subsections accordingly.

Page 1, line 9:
Delete "'15"
Insert "17" .
Page 1, line 12:
Delete "'16"
Insert "18"

Page 6, after line 7: : _
Insert new bill sections to read: ) '
" Sec. 10. AS 23.30.120(a) is amended to read:
(@) After a preliminary link has been established bv the claimant between the

claimant’s injury and the claimant's employment, [IN A PROCEEDING FOR THE
ENFORCEMENT OF A CLAIM FOR COMPENSATION UNDER THIS CHAPTER] it is

1.



presumed, in the absence of substantial evidence to the contrary, that

(1) the initial injury arose out of or occurred in the course and scone of
employment [CLAIM COMES WITHIN THE PROVISIONS OF THIS CHAPTER];

(2) sufficient notice of the claim has been given;

(3) the injury was not proximately caused by the intoxication of the injured
employee or proximately caused by the employee being under the influence of drugs unless the
drugs were taken as prescribed by the employee’s physician;

(4) the injury was not occasioned by the wilful intention of the injured employee
to injure or kill self or another.

* Sec. 11. AS 23.30.120(c) is amended to read:

(c) The presumption of compensability established in (a) of this section docs not apply
to

(11 a mental injury resulting from work-related stress: or

(2) other aspects of a claim for compensation or other benefits under this
chapter."

Renumber the following bill sections accordingly.



Statement

of
Mary A. Nordale
_ in behalf of o
American Insurance Assoclation

My name is Mary A. Nordale. | am an attorney with
Robertson, "Monagle & Eastaugh in Juneau, and | represent the
American Insurance Association. The AIA is an insurance industry
group representing aPprqmmater 240 insurers primarily engaged .in
property and casualty insurance, but a number of the companies
write workers' compensatlon policies. AIA members account for
almost 38 percent of the Alaska market for workers' compensation.

AIA opposes Section 10 of CS for SB 219 (L&C) for the
reason that its members do not believe that the language of the
section accords with the intent of overruling the case of Van Biene
v. Era Helicopters, Inc., 779 P.2d 315 (Alaska 1989). Rather, AIA
is of the opinion that Section 10 would codify the holding of Van
Biene and, instead of discouraging litigation, would impose a duty
upon attorneys representing workers' compensation claimants to sue.

_ The determination of "reckless or intentional misconduct”
requires a finding of fact by a court. In every case in which
arguably there. might exist -an_ issue of fact as to a safety
inSpection, litigation by the claimant against the insurer could be
expected to be brought. Canon 7 of the Code of Professional
Respon5|b|I|_t%_ provides that "a lawyer should represent a client
zealously within the bounds of the law." In representing a client,
a lawyer” may not fail to seek the lawful objectives of "his client
through reaSonably available means. If Canon 7 is to be adhered
to, a lawyer could not fail to sue a person conducting a safety
inspection unless his contract of ‘representation ‘explicitly
rovided that he would not represent the client in such a suit.
hus, labor organizations, insurers, and independent engineers
conducting safety inspections should, if the language of Section 10
Is adopted in ‘its present form, be prepared to defend suits
involving all injuries occurring in the workplaces inspected. Only
an employer who conducts its own safety inspections will have the
protection of the exclusivity of remedy provisions of law,

_ _ An argument has been advanced that ‘'reckless or
intentional misconduct" raises the level of proof to a degree that
the likelihood of a claimant's being successful in his suit 1is
remote.  That is not the point. The point is that any person
performing a _ safety inspection in connection with ‘workers'
compensation insurance can expect to be sued and can expect to
incur the expense of litigation. A person being sued not only has
the direct expenses of suit—the judgment, if "he loses, attorney
fees. and other costs—but_ also "has the indirect expenses of
participating in the litigation—Iloss of time, inconvenience, 10ss
of productivity. Indirect costs are sufficiently onerous that many
defendants settle simpLy to buy peace with  plaintiffs. The
incentive to sue contained in ‘the language of Section 10 s
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reinforced by the prospect thata monetary settlement will be

reached with the defendant simply because thedefendant wants to
limit all of its costs, direct and indirect.

If the language of Section 10 is incorporated into law,
members of AIA and, probably, other companies writing workers'
compensation policies will have to take measures to limit their
exposure to such suits. Two possible means would be to require the
employer to conduct its own safety inspection or to require the
employer to contract with a person or persons to conduct the
inspection. Each of these measures would impose significant costs
upon employers to obtain services that are now furnished at no

cost.  For large employers the added cost may not impose a
financial burden. For smallemployers, the cost may be
prohibitive. Persons contracting to perform safety inspections

must cover themselves with errors and omissions insurance, a very
expensive form of insurance. Their fees will have to reflect their
added costs of doing business and the small employers will find
their total costs for workers' compensation coverage significantly
increased.

Section 10 of CSSB 219 also creates an ambiguity. Since
ltability would attach for a failure to act, presumably an insurer
or other person capable of performing a safety inspection could be
sued for not having performed, or for not having caused to be
performed, a safety inspection.

AIA recommends that Section 10 be amended either by
placing a period after "service" on page 5, line 19, and deleting
the balance of the sentence, or by deleting the language of Section
10 in its entirety and substituting the language of Section 5 of SB
508, a bill that was before the legislature in 1990. The language
in the 1990 bill was agreed to by all parties last year as
effectively overruling Van Biene. Section 5 of SB 508 would have
amended AS 23.30.055, the section that provides that the liability
of an employer under AS 23.30.045 s exclusive, and would have

added language as follows: "In this section, ‘employer' includes
the employer's carrier, an insurance service agent to a self-
insured employer, or a labor organization, if the ~carrier,

insurance service agent, or labor organization provides or fails to
provide safety inspection or safety advisory services."

- Workers'  compensation legislation  imposes strict
liability on employers for work-related injuries. Fault, in
whatever degree, 1s not an issue. In order to overrule the holding

of Van Biene and retain the services provided by insurers and labor
organizations with respect to safety inspections, the same
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protection should be extended to those entities with respect to the
inspections.  After all, it is the employer's duty to provide a
safe workplace. Inspections are performed to assist the employer
in fulfilling that duty. To subject an inspector to suit while
protecting the employer is patently unfair and patently contrary to
the goal of encouraging concern for safety.

AlIA was specifically excluded from the deliberations and
negotiations of the Ad Hoc Committee drafting the present Section
10. It is my understanding that the Ad Hoc Committee was composed
of persons representing only management and labor and, therefore,
they did not have the benefit of the views of those insurers
writing workers' compensation policies for over a third of Alaska
employers required to provide workers' compensation coverage for
their employees.

AIA urges this committee to solve the Van Biene problem
for the protection of Alaska's workers in a way that will be of
benefit to both workers and their employers.
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ALASKA WORIVERS” COMPENSATION BOARD

P.0. Box 25512 Juneau, Alaska 998025512

F.G. PATTERSON,  HU® with
Employee, Alaska
Applicant,
An 2418
V.
COMPENSATION soars

STATE OF ALASKA, FAIRBANKS. ALASKA

DEPARTMENT OF LABOR,

(self-insured) Employer, DECISION AND ORDER
Defendant. CASE NO. 8101238

on the basis of the written record on April
the

We are deciding this case
23, 1991 in Fairbanks, Alaska. Attorney Randall Weddle represents

defendant employer, and attorney Michael Stepovich represents the applicant

employee. We proceed under AS 23.30.005 as a two-member quorum of the Board

as Joe Thomas, Board member representing labor, Is out of state.

I1SSUE

Should we cancel the hearing on the employee®s claim for benefits?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee was Injured 1n a motor vehicle accident on November 9,

1981 while on a worksite |Inspection tour in the course of his work as a

safety compliance officer for the employer. He suffered injury to his back,

shoulder, neck, chest and right leg, and developed shortness of breath. The

continued, and he was eventually di—

employee®s respiratory difficulties
The

agnosed to have right diaphragm weakness or paralysis and sleep apnea.

breathing stoppages from the sleep apnea may have damaged the employee®s
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heart. He claims he took early retirement from his work on October 1, 1986

because of his respiratory difficulties.
The employer paid the employee temporary total disability (TT0)

benefits Intermittently through January 13, 1985. The employer controverted
further benefits on December 15, 1987. The employee filed an Application for
Adjustment of Claim on November 12, 1987, requesting additional TTD benefits,
permanent total disability (PTD) benefits, medical benefits, transportation
costs, penalties, interest, attorney fees, and legal costs. In a prehearing

conference held on February 8, 1991, the hearing was set for Tuesday, April

23, 1991.
On Friday, April 19, 1991, the attorney for the employer telephoned

the Fairbanks Workers® Compensation office to indicate that he had
tentatively settled all aspects of the claim with the employee. Tha attorney
was Instructed to present the proposed settlement at the scheduled hearing as
provided in AS 23.30.110(c). When the employer objected to that procedure,
the staff consulted the hearing officer who was the designated chairman for
the Board panel with jurisdiction over the case. The designated chairman
agreed that the proposed settlement should be presented at the hearing as
required by the statute and regulations.

Shortly after the designated chairman refused to cancel the hearing,
the Director of the Workers®™ Compensation Division telephoned him to order
him to cancel the. hearing, and to continue the case at the request of the
employer®s attorney. The designated chairman Indicated that this was not Iin
keeping with his understanding of the law, but agreed as a state employee to
follow his Director®s orders. Board member representing labor, Joe Thomas,
was not available to consider the matter. Board member representing employ—
ers, Steve Thompson, agreed to approve the cancellation and continuance,
considering the circumstances. Thedesignatedchairman telephoned the
Director once again to report that twomembers of the panel would cancel the
hearing and continue the case as ordered. The Director Indicated she would
contact the employer®s attorney toconvey the message. No one appeared for
the scheduled hearing. We closed therecord at  the timeof the scheduled
hearing to cancel the employee®s hearing and to continue the case as direct—

ed. We have not yet received a written proposed Compromise and Release

agreement.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW OF THE DESIGNATED CHAIRMAN

AS 23.30.110(c) provides, in the pertinent part:

|f a Setﬂen1€nt agreement is reached by the parties less than
14 days before the hearing, the parties shall appear at the
time of the scheduled hearing to state the terms of the

settlement agreement.

8 AAC 45.070 provides, in part:

(d) If an agreed settlement 1is reached less than 14 days
before a scheduled hearing and

g v @

) it is not in accordance with AS 23.30.012, 8 AAC 45.160
and this subsection, the parties must appear before the board
or its designee at the scheduled hearing time to state the
terns of the settlement agreement; after the parties have
stated the terms of the settlement, a request to continue,
postpone, cancel, or change the scheduled hearing may be made
in accordance with 8 AAC 45.074; if the board or its designee
denies the request to continue, postpone, cancel, or change
the scheduled hearing, the hearing will proceed as scheduled.

AS 23.30.012 provides, in part:

The agreement shall be approved by the board only when the
terms conform to the provisions of this chapter and, if 1t
involves or 1is likely to Involve permanent disability, the
board may require an Impartial medical examination and a
hearing in order to determine whether or not to approve the
agreement. The board may approve lump-sum settlements when
it appears to be to the best Interest of the employee or
beneficiary or beneficiaries.

8 AAC 45.160 provides, 1in part:

(@) The board will review settlement agreements which
provide for the payment of compensation due or to become due
and which undertake to release the employer from any or all
future liability. Settlement agreements will be approved by
the board only where a dispute exists concerning the rights
of the parties or where clear and convincing evidence demon—
strates that approval would be for the best Interests of the
employee or his beneficiaries.

oeoo

(c) Agreed settlements In which the employee waives medical
benefits or benefits during rehabilitation training are
presumed unreasonable and will not be approved absent 4
showing that the waiver 1is 1n the employee®s best interest.

-3-
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In addition, lump-sum settlements of board-ordered permanent
total disability claims are presumed unreasonable and will
not be approved absent a showing that the lump-sum settlement

1s In the employee®s best interests.

The settlement was proposed by the employer approximately four
calendar days before the scheduled hearing. Under section 110(c) of the
Alaska Workers®™ Compensation Act the parties are required to appear to
present an agreed settlement for Board review by the panel 1n the venue of
their case on the date of the scheduled hearing. Regulation 70(d) lays out
the procedure for the Board co use in reviewing a settlement proposed In this
way, providing for the continuance of the hearing after the terms of settle—
ment have been reviewed. The standards for reviewing the proposed settlement
are detailed 1n section 012 of the statute and section 160 of our regu—
lations.

Considering the specific language of AS 23.30.110(c) I must conclude
that under the terms of the statute the employee®s hearing should not have
been cancelled. Nevertheless, | am an employee of the Workers® Compensation
Division and 1 have been ordered to cancel the hearing and continue the case

by the Division Director.- In compliance with those orders, 1 will cancel the

hearing and continue the case.
The best evidence available to us Indicates that the proposed settle—

ment would eliminate the employee®s claim tc future medical care and PTD
benefits. Waiver of these entitlements are presumed unreasonable under 8 AAC
45.160, and we will retain jurisdiction over the case to permit the parties
to request a hearing to present clear and convincing evidence that this

settlement 1s In the best Interest of the employee. AS 23.30.012. 8 AAC

45.160(a).-

FINDINGS OF FACT AND CONCLUSIONS OF LAW OF BOARD MEMBER STEVE THOMPSON

e Board member Thompson makes no findings of fact or conclusion of law

but concurs In the order below.

ORDER

The hearing on the employee®s claim for benefits 1s cancelled. We

retain iurlsdiction over the case to allow the parties to request a hearing
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to present a proposed Compromise and Release together with supporting evi—

dence showing the settlement to be in the employee®s best Interest.

DATEO at Fairbanks, Alaska, this ."37~ day of ,

1991.

ALASKA WORKERS® COMPENSATION BOARD

William s.L. walters, Designated Chairman

WSWir

If compensation 1s payable under terms of this decision, it 1is due on the
date of issue and penalty of 20 percent will accrue if not paid within 14
days of the due date unless interlocutory order staying payment 1is obtained

in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Supe*ior
Court brought by a party in interest against the Boarc and all other parties
*0 the proceedings before the Board, as provided in the Rules of Appellate
Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board
and unless proceedings to appeal 1t are instituted, it becomes final on tht

31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the

Decision and Order 1n tho matter of F.G. Patterson, employee/respondent v.

State of Alaska, employer; and Surety of Alaska, insurer/petitioners, Case

No. 8101238; dated and filed In the office of the Alaska Workers®™ Compen—
sation Board at Fairbanks, Alaska this day of 1991.
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Executive Director

Alaska Rural Electric Cooperative
ssociation, Inc.
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Anchorage, AK 99503

Rei Van Biene Legislation

Dear Davidt

You have asked me where the legal concept of "recklessM
falls on the continuum of legal liability. The answer is that
the "reckless" standard requires more than "negligence"™ but much
less than "intentional™ and seems to be dofined by the Alaska
courts as little different than "gross negligence."”

In 1968, the Supreme Court of the State of Alaska in the
case of Leavitt v. Qillaspie, 443 P.2d 61, 65, defined gross
negligencet

In order for one to be guilty of gross

negligence, the evidence must show that
he had full knowledge of the hazards he
was oreating by his actions, such as to

evidence a reckless disregard of possible
consequences and indifference to the
rights of others.

In continuing to define gross negligence, the court stated»

Gross negligence 1is different from ordi—
nary negligence 1in several Important par
ticulars.
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The court then went on to immediately cite Section 500 of the
Restatement (2d) of Torts, Which ia entitled "Reckless Dieregard
of "safety Defined” and 17 found in Chapter 19 entitled "Reckless
Disregard of Safety."™ In fact, the Alaska supreme Court, quoting
the Restatement (2d) of Torts, stated thati

It [reckless misconduct or gross negli—
gence] differs from that form of negli-—
gence

I have attached a full copy of the above case from which 1 have
been quoting the Alaska Supreme Court at page 65,

The above case i1s to be contrasted with Stores v.
Lutheran Hospitals, 661 p.2d 632, which, in a footnote at
page 634, While stating that "gross negligence™ has '"no generally
accepted meaning,” implies that it may fall somewhat below the

"reckless disregard” standard.

In conclusion, however, it appears that the Alaska
courts find little difference between the legal standards of
"gross negligence”™ and "reckless."

Ir you have any further question”™, please feel free to
contact me.

Sincerely youri,

KEMPPEL, HUFFMAN AND GINDER, P.C.

RRKilka
Enclosure



LEAVITT r. OILLASPIE

Cltau, Atuki. «

In-my opinion Sehaible is dispositive of
the materiality issue in the case at bar.
Here the perjury section of the 1899 Act
of Congress "was almost identical with
the like provision? in the laws of Oregon.*
Prior to the 1899 congressional enactment,

the Supreme Court of Oregon had consist-
ently construed the Oregon perjury statute
as requiring the dement of materiality.*

To my knowledge, this same construction
had been accorded Alaska's perjury statute

by Alaska’s territorial courts and state trial
courts until the superior court’s ruling in

the case at bar. Before holding that AS
11.30.010(a), with its severe penalty, is a
false swearing statute, | believe a stronger
showing should have been made that the

Sehaible canon of statutory construction is
inapplicable. I concur in all other aspects
of the court's opinion.

@ lirmrannittt>

Hubert LEAVITT, Individually and u Ad*

minlitrator of the Ettati of William
Leavitt, Deceased, Appellant,
V.

Ruiiall E. OILLASPIE, Jr., and Crlppla
Cnik nuort, Inc., Appillaat.

Ruiull E. OILLASPIE, Jr., Appiltant,
V.

Herbert LEAVITT, Individually and as Ad-
ministrator of tha Estalo ot W Illlim
LiavlU, Ooosaitd, Apptllaa.

Not. 800, 803.

Supreme Court of Alaska.
Juno 34, 1008,

Action for death of passenger in auto-
mobile accident.  Tho ~ Superior Court.

Alaska gl
SPJd SI

The Supreme Court, Dimond, J., held that
giving of instruction on host driver's af-

firmative defense of assumption of risk,
which instruction was not limited by notion
of what reasonably prudent man would

have done under the circumstances in

which passenger found himself was im-
proper, and pasiengor's administrator was
entitled to new trial without instruction on
assumption of risk.

Reversed and remanded for new trial.
Nesbitt, C. JT, dissented in part.

L Trial £%252(8)
Allegation in complaint of passenger's

administrator that driver of host automobile
was guilty of gross negligence was not
sufficient to Husnfy instruction on sutgect
of gross neg igence in absence of eviden-
tiary basis for such Instruct on.

2. Nsgllgm* «=>135(14)

If reasonable minds could justifiably
have different views on question of wheth-
er defendant was quilty of gross negligence,
then issue of gross negligence should be
submitted to jury for determination, but

If evidence is such that reasonable minds

might reach only the conclusion that there
It no showing of gross negligence, then
instruction on such issue is not justified.

8. Nagllgsnoa «=»I3 .
In order for one to be guilty of "gross

negligence," evidence must show that he
had full knowledge of hazards he was
creating by his actions, such as to evidence

reckless disregard of possible consequences
and indifference to rights of others, and

there mutt be facts which would lead rea-
sonable man to realise that actor's conduct
under elrcumiUncci not only creates un-
reasonable risk of harm to another but
alio involvas high dtgreo cf probability

ee simli kefM Uu.JH HaHoo*e
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4. Negligence €=>13
"Cross negligence" differs from “ordi-
nary negligence” in that latter consists in

mere inadvertence, incompetence, unskill-
fulness, or failure to take precautions and
gross negligence requires conscious choice
of course of action with knowledge that it
contains risk of harm to others.

See publication Words nnd. Phras
or other Ju cm constructlons
definitions.

5. Automobiles «=>IBI(7)

Driver of host automobile who was not
shown to he incapable of driving because
of beer he had drunk was not grossly neg-
ligent In losing control of automobile on
curve with resulting death of passenger.

6. Evldtnoe 0207(4), 209(11)

Normally, plea of guilty of defendant
incriminal action is admissible against
him in civil action growing out of the same
offense and would constitute evidence by
Way 0f admission which would tend to

prove truth of matter admitted by the
quilty plea.

7. Trial <5=261

Where it was not clear what driver
of host Automobile did admit by his plea
of quilty to reckless driving in criminal
action, and request of passenger's adminis-
trator for instruction upon effect ot driv-
er's plea of guilty did not specify which
of the alternate grounds in reckless driving
statute applied to driver's cose, instruction
was properly refused. AS 28.J5.040.

8. Automobile <t=»J50(M)

Evidence that passenger killed In auto-
mobile accident willingly, without protest,
rode with driver who had had several

glasses of beer and who was driving at

speeds of from 60 to 70 miles per hour

supported giving of instruction upon issue
of contributory negligence.

8. Appeal and Irror =050 (l)
Allow* .g officer of corporation own-
ing bar where driver of automobile end'
plaintiff's deccdf t purchased and consum-

43 PAOLTI0 REPORTER, 2d SERIES

law suit was not shown to have prejudiced
plaintiffs ease or to have influenced jury
to return verdict for driver.

10. Nigllgsncs €= 105

Concept of assumption of risk, which
could result in situation where accident
victim, even though not contributorlly at
fault, could be barred from recovery be-
cause he knew or should have known of
negligently created risk, is disapproved;
the just concept should be whether rea-
sonably prudent man in exercise of due
care wouid have incurred the risk despite
that knowledge, and if so, whether he
would have conducted h|mself in manner
in which he acted in light of all circum-
stances, including the appreciated risk.

11, AppMI antf Error €3177(5)
Automobllsi 0=246(36)

Giving of instruction on host driver!
affirmative defense of assumption of risk,

which instruction was not limited by notion
of what reasonably prudent man would
have done under the circumstances in

which passenger found himsolf was im-
proper, and passenger's administrator was
entitled to new trial without instruction
on assumption u( tUk.

12. Disth «»95(2)

In desth action where mcaturo of
damages Is amount by which decedent’s
dtate has been diminished because of his
death, future lots of earnings should not
be reduced to present worth,

19. Automobllsi <5=243(1)

Whethor corporation owning bar where
driver and deceased passenger purchastd
and coniumcd beer prior to accident had

executed confession of judgment in favor

of passenger's administrator prior to trial

0f action against driver Was not relevant
to determination of issues between admin-
istrator and driver, and refusal to permit
drivir to tlielt testimony from officer of
corporation respecting confession of judg-
ment was not error,

14 CvUsnoo e=50#
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can receive appreciable help from the ex-
pert witness on the subject on which he
testifies.
IS. £vidinc* C=30I

Statistical data introduced through ex-
pert witness for purpose of proving life-
time income expectations of plaintiff's de-
cedent presented to jury reasonable bisis
for assisting them in estimating probable
future earnings, and admission of charts

in evidence was not error,

Millard F. Ingraham and Barry W. Jack-
son, Fairbanks, for appellant and appellee
Herbert Leavitt

Edward A. Merdes and Howard Staley,
of Merdes, Sehaible, Staley & DeLliio,
Fairbanks, for appellee and appellant Rus-
sell E. Gillaspie, Jr.

Before NESBETT, C J., and DIMOND
and RABINOWITZ, JJ,

OPINION

DIMOND, Justice.

William Leavitt died from injuries re-
ceived when an automobile, driven by Rus-
sell E. Gillaspie, Jr., left the highway and
overturned. ~ This action for wrongful
death was brought by the decedent™ ad

ministrator, Herbert Leavitt, against Gil*

laspie and the Cripple Creek Resort, Inc.1
The jury returned a verdict in favor of

Gillaspie and Leavjtt has appialed.

Gross Negligence,

In his opening statement, Gillaspie™
counsel admitted that Gillaspie was negli-

gent Leavitt requested the court to in-
struct the Jury as follows i
Ordinary contnbutory negldqence on
the part of plaintiff is not a defense to
an action for |njurK or dtath caused by
the defendant's reckless or wanton ml*-

% *
L EnorafEer ial (PI;PI | ort
0 tiII com[geln for Wroarfo de
eaiwor to th* complaint, sxtcnttd a oca

AUtfi Sit. «JV-MTt M-11

conduct. Only if the Plaintiff* own

conduct is willful or wanton will it be

recognized as a defense.

The court rofuied to give this Instruction.
Leavitt contends that by refusing to give
this instruction the court refused to aubrait
to the Jury the issue of whether GHlaspio
had been quilty of gross negligence, or
to put it in ether words meaning the same
thing, willful, wanton or reckless miscon-
duct. The evidence from which it must
be determined whether or not this conten-
tion is correct may be briefly suramariied
as follows:

Gillaspie, the decedent and Mike Shee-
han, and two other persons, were drinking
beer at the Malemute Saloon in Ester,
Alaska, at approximately 1:30 a. m.,, the
night of the fatal accident. They drank
beer together for one and a half or two
hours taking turns buying pitchers of beer,
each of which held about three glaise].
The amount of beer consumed by the five
persons amounted to four or five pitcher*,
Sheehan, the decedent and Gillaspie then
rode to tho University of Alaska in GIIIal*
pie's car with Gillaspie driving. After
spending about fifteen minute* at the Uni-
verslty, the three returned to the Malemute
Saloon. There they each purchaied a
pitcher of heer, and taking the pitchers

'[N Aein' Arted back to *Ae University
wit|l Gi|llsPie drivin& On the way to the
University defendant's car failed to make

a curve, left the road, and rolled or flipped
over two or three times throwing decedent

from the car where he suffered fatal in-
juries.

Gillaspie testified that on the first trip
back to the University he felt "high" but
«not intoxicated," that the beer he con-
sumed nm r impaired his ability to drive,
and that he kept control of the car at al
timei. He described his driving as “good."
He estimated his speed on the second and
fatal trip back to the University at "over

R

tor ala
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S0," although he admitted telling a police
offlcer nght after the accident that he was
going from €5 to 70 mile* an hour, No-
body said anything to Gillaspie about hic
driving on the fatal trip, and he did not
think that his driving was impaired by
his drinking. As regards the accident,
Gillaspie testified that he "just lost control

of the car * * * ‘instead of * * *
making the turn, the car kept on going
straight." He knew of the steep shoulders

of the curve and the lack of banking. He
claimed to have a "pretty good capacity
for drinking."

Mike Sheehan, the other passenger on
the fatal trip, testified that other than each
of the five persons buying a round of
beer, he "couldn't say" how much beer
the group consumed. He estimated Gilles-
pie's speed on both trips to the University
at "60 and 70." He described Gillaspie as
"the least intoxicated" and “intoxicated,"
and said "I don't remember" in response
to questioning about Gillaspie’s driving.

Donald Pearson, vice president and stock-
holder of Cripple Creek Resort, Inc., testi-
fied to Gillaspie’s presence at the Malemute
Saloon the night of the fatal accident but
denied remembering serving him anything

to drink, He did remember that the de-

cedent “seemed to be sober enough,” but
denied noticing the condition of the rest
of the group. Pearson also denied giving
the group permission to take th< pitchers
of beer out of the bar.

Dr. Raymond Evans testified on the basis
of his autopsy of decedent that "something
like a beer can or a beer mug or something
of that nature or anything round, of that
maﬂnitude” pushed in decedent's abdominal
wall and crushed his liver.

Sergeant Sehlichtlg of the Alaska State
Police, the Invest|gat|n% ficer of the ac-
cident, testified as to his observations of
the car on the scene of the accident, of
the condition of the road, and a reconstruct

1 rosi(tb T Mill, 491 P.20 894, 030 n. 34
(Rska food)
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tlon of the accident. Sergeant Schlichtlg's
reconstruction of how tho accident oc-
curred, based on his observation and ex-
perience, was that Gillaspic's car went into
a sideways skid on the pavement, being
lifted off of the right wheels onto the left.
It continued along the shoulder, with the
edge of the pavement scraping the paint

off the car under the hottom of the door,
It then left the ground at the end of tho
tracks to the first impact poin:, where it

hit on its right rear, flipped ngain to the
second impact point whore it hit on it« nose,
and flipped over onto the railroad track,
where it came to rest upside down pointing
in the opposite direction of travel. The
sergeant also testified that the road con-
dition was good blacktop, free of fee and
snow, moisture or loose gravel, The ser-
geant also testified that the odor of al-
cohol on all three persons In the car was
quite strong.

1] Leavitt alleged in his complaint that
Gillaspie was guilty of gross negligence.
This allegation atone is not sufficient to
Justify an instruction on that subject.
There mutt be on evidentiary basis tor
such an instruction.2

[2] Where the question has arisen as
to whether 2 directed verdict or 1 judgment

notwithstanding the verdict should be en-
tered with rejpect to an issue of negligence
or contributory negligence, we have held
that such issues are for the jury to deter-
mine where there is room for diversity
of oEinion among reasonable men as to
whether a defendant is guilty of negligence
or a plaintiff is guilty of contributory neg-
ligence.2 We apply that same rule where
the question Is whether an Instruction on
the issue of gross negligence should be
submitted to the jury for Its consideration.
If reasonable minds could justifiably have
different vitwi on the question of whether
plaintiff was guilty of gross negligence,
then the Issue of gross negligence should

" B i e
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be submitted to the jury for determination,
On the other hand, if the evidence is such

that reasonable minds might reach only
one conclusion, 1. e, that from the facts
presented there is no showing of gross
negligence, then an instruction on such an
issue is not justified/

[3,4] In order for one to be guilty of
gross negligence, the evidence must show
that he had full knowledge of the hazards
he was creating by his actions, such as to
evidence a reckless disregard of possible
consequences and indifference to the rights
of others.0 There must be facts which
would lead a reasonable man to realize
that the actor’j conduct under the circum-
stances not only creates an unreasonable
risk of physical harm to another, but also
involves a high degree of probability that
such harm will result4 Gross negligence
differs from ordinary negligence in several

important particulars. As stated in the
Restatement of tho Law of Torts, Second :

It [reckless misconduct or gross negli-
gencej differs from that form of negli-

genee which consists in mere inadver-
tence, incomptence, unskillfulnen, or a
failure to take precautions to enable the
actor adequately to cope with a possible
or probable future emergency, in that
reckless misconduct requires a conscious
choice of a course of action, either with
knowledge of the serious danger to others
involved in it or with knowledge of facts
which would disclose this dAnger to any
reasonable man. It differs not only from
the above-mentioned form of negligence,
but also from that negligence which con-
sists in intentionally doing an act with
knowledge that it contains a risk of
harm to others, in that the actor to be
reckless must recognize that hit conduct
involves a risk substantially greater in
amount than that which is necessary to

* S B

. M%Sri(ngomg)lHarns, 874 PAd 410, 412
SSIM M

make his conduct negligrut. The differ-

gnce hetween reckless misconduct and

conduct involving only such a quantum
of risk as is necessary to make it negli-
gent is n difference in the degree of the
risk, but tills difference of degree is so
marked as to amount substantially to t
difference in kind.7

tSJ We do not believe that the evidence
shows a conscious choice of a course of
action by Gillaspie with full knowledge of
a serious danger to others surh as to evi-
dence a reckless disregard of possible con-
sequences and indifference to the rights
of other persons. Gillaspie was shown to
have drunk some beer and to have travelled
at a high rate of speed between the Male-
mute Saloon nnd the University of Alaska.
There is no evidence showing that he was
incapable of driving because of the bear
he drank; and since he made the first

trip to the University and back to the Male-
mu‘%{ Ssnoo,, A &R oA

no reason to believe that when he started
on the fatal trip there was a high degree
of probability that the car would fail to
make a curve and turn over. We helieve
that there was no room for diversity of
opinion among reasonable men as to wheth-
er Gillaspie w-is guilty of gross negligence,
and that reasonable minds could come to
only one conclusion, i. e, that Gillaspie
was not grossly negligent. The court did
not err in declining to give the jury an
instruction concerning gross negligence,

Buri‘ng his testimony Gillaspie admitted
having entered a plea of guilty to a charge
of reckless driving. With respect to such
a plea, Leavitt requested the court to in-
struct tho Jury that "A plea of guilty is a
confession on the part of a defendant of
the truth of tho materia! facts of tho
charge." The court refused to give the

e. Nichols t. Baksr, 101 Art~. 151, 418
P.34 834, 8s0 (1966).

1 (:Tol%]sﬁ%ﬁ gngt %C%%gﬁf Torts | 800
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requested instruction and Leavitt assign*
this as error.

[6,7] Normally, a plea of guilty of a
defendant in a criminal action is admissible
against him in a civil action growing out
of the same offense.* It would constitute
evidence bK way of an admission by a de-
fendant which would tend to prove the
truth of the matter admitted by the guilty
plea, But here It is not dear what Gillaa-
Fio did admit by his plea of quilty to reck-
ess driving. That offense 1s defined by
statute as consisting of driving "carelessly,
heedlessly or in willful or wanton disregard
of the rights or safety of other*", or in
driving "without due caution or circum-
spection”, or In driving "at a speed or in
a manner so as to endanger or be likely
to endanger a person or property."* The
requested instruction did not specify which
of the alternate ground* in the statute de-
fining reckless driving applied to Gillaspie’s
case. Because it is not dear just what
Gillaspie pled guilty to, the instruction was
properly refused.10

Contributory Negligence.

The court instructed tho Jury on Glllas-
pic's affirmative defense of contributory
negligence on the part of decedent Leavitt
claims this was error,

In Saslow v. Rexford, 395 PJ2d 36, 41
(Alaska 19(54), we defined contributory
negligence ast

"conduct which involve* an undue risk

of harm to the per*on who »u*t»in* it"

It is one's failure to exercise reasonable

prudence for his own safety when he

perceives danger to himself created by

another's negligence.

Leavitt concedes that riding with a driver
whom a reasonable man *hould know to be
intoxicated may be contributory negligence.
The question here is whether the evidence

8. Momma t.Wiliams, 885 PJ2d 107, 110
(Alaska 1008).

9. as 28.30.0%0.

10. Zgauk r. Johnson, 114 Conn. 833, 138
A. 010, 911-012 (1932)i Botham r.
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IS such that reasonable minds could differ
on the question of whether decedent knew
or should have known that Gillasple's capa-
city for driving had been impaired by rea-
son of intoxication.

In Meade v. Meade,U the Virginia Su-
preme Court of Appeals stated!
[T]he fact that the host had been drink-
Ing and the guest had knowledge of this
fact is not sufficient to establish contri-
butory negligence as a matter of law.
* ¥ * The evidence must go beyond
this and show that because of his drink-
ing the driver's ability to drive was im-
paired, that the guejt knew, or in the
exercise of ordinary care should have
known, this and yet entered or continued

to ride in the car. Whether the guest
knew or should have known that the
intoxicated condition of the driver im-
paired his ability to drive is ordinarily
a question for the Jury.

Here the situation is one where decedent
willingly, without protest, drove with a
driver who had had several glasses of beer

and, in the words of one witness, was "the
least Intoxicated," and who was driving ot
speeds of from 60 to 70 miles per hour.
The question is whether, under these cir-
cumstances, decedent by staying with Gil-
lespie in his car acted with the care that
a reasonably prudent person would have
used under those circumstances.

In Zumwalt v. Lindland,u the Supreme
Court of Oregon held that the issue of
contributory negligence was properly sub-
mitted to the jury where there was evi-
dence of the driver's drinking a substantial

amount of beer, known to the plaintiff,
and nothing more, The court said:

We need rot decide, at this time, how
much or how little beer at either end
of the scale will require the court to

Vandyks, 114 NJ.L. 000. 174 A. 877, 870
(198D),

11. 306 Va. &8, 147 S.B.2d 171, 174
(1080).
12. 280 Or. 28, 800 1\2d 206. 210 (1064).
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withdraw tha queition from the jury,
We do hold, however, that upon the evi-
dence in the case at bar a jury could
lay that the amount of alcohol consumed
was sufficient to put a reasonable man
upon Inquiry concerning the fitness of
his driver to convey him safely home.
Upon such evidence, the jury could have
found that the plaintiff failed to exer-
cise that degree of care that a reasonable
person would have exercised for his own
safety.

There was no content* n that the de-
fendant was intoxicated. However, a
jury could have considered from the
youthfulness of the parties and from the

manner in which they had been spending
their time immediately prior to the ac-

cident that the defendant® ability to op-
erate his vehicle lafely had become im-
paired and that a reasonable person in
the plaintiff's position should have
known that it was unsafe to ride with
liic defendant, under all tho oircum-
stances.

[S]  As in the foregoing case, we he-

lieve that the issue of decedent's contribu-
tor)' negligence was properly submitted to
tho jury for its determination. Consider-
ing the facts relating to Gillaspie’s beer
drinking and the speeds at which he drove

his car on the first trip from the Malemute

Saloon to the University, we believe that
reasonable minda could differ as to whether
decedent failed to exercise reasonable pru-
dence for his own safety when he decided
to ride with Gillaspie on the second, and
fatal trip from the saloon to the University.
The court's Instruction to the Jury on con-
tributory negligence was not error.

“TmAftyiiFteRD)

Gillaspie called as a witness, Donald
Pearion, vice president and manager of
Cripple Creek Resort, Inc., the corporation
owning the bar where Gillaspie and de-
cedent purchased and consumed beer prior
to the accident. After questioning Pearson
on other matters, Gillasple's counsel asked

this question; "Mr. Pearion, has Cripple
Creek, Inc., been a defendant in this law
suit?"  Qver plaintiff's obLections, fol-
lowing a conference in chambers, the trial
court allowed the witness to answer this
question but prohibited further inquiry into
the matter. The court said:

| am going to, as it stand*, allow him to
be—to answer the fact of whether or
not he has been a defendant in this law-
suit. | think that maybe the defendant
Gillaspie didn't understand what he was

coming up to, and | don't think—I don’t
want this jury to b€ misled by the state-
ments of this person if in fact they
would find that he may have had some

interest in to discolor the truth, But
I'm not going to allow any more of those

and—

Lenvitt alleges error on the part of the
trial court in allowing the question and
in refusing to give an Instruction caution-
ing tho jury, in determining any liability or
damagfes, net t» canoldoe the fict that
Cripple Creek Resort, Inc., may have been
a defendant in the action. Leavitt argues
that the question was, alone, Irrelevant to
the issues before the jury, and that it was
likely to invite improper speculation.

[9] We need not decide whether it was
proper to allow the question and answer,

hecause Leavitt has not shown that such

evidence prejudiced his case or was such
as to hsve influenced the jury to return
a verdict for Gillaspie.

P "1 i ajzx <

The court instructed the jury on Gll-
laipie’s affirmativo defense of assumption
of risk. Leavitt claims this was error.

The concept of assumption of risk was
developed from the Common law action of
a servant agaimt his master. The master
was held to be not negligent if he provided
a reasonably safe place to work, end the
servant was said to have assumed the in-
herent risks that remained. In this sense
assumption of risk was not an affirmative
defense, but rather was another way of
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saying the master was not negligent; for
the jor«-Ant had the burden o Erovmg
that Ids injury resulted from a risk other
than one inherent in a place that was a
reasonably safe place to work.

As tho doctrine developed, however, it
became an affirmative defense, with the
burden of pleading and proof on the master,
Thus, even if the servant could show that
the master was negligent because he had
failed to provide a reasonably safe place
to work, the master could escape liahility
if he could establish that the servant had
voluntarily exposed himself to a risk neg-
ligently created by the master. As the
Supreme Court of New Jersey has pointed
out, "Thus two utterly distinct thoughts
Por_e the same label with Inevitable con-
usion."

But the matter did not stop here. The
courts came to use the doctrine of assump-
tion of risk, as an affirmative defense,
in a way that was different in essence
from the defense of contributory negli-
gence. Where contributory negligence was
a defense, the question was whether the
plaintiff had acted for his own safety as a
reasonably prudent man would have acted
under the circumstances. But where as-
sumption of risk was a defense, the ques-
tion was whethor plaintiff had voluntarily
entered into a situation involving obvious
danger, with knowledge of the danger, and
without regard to whether he had acted
In such a situation as a reasonably prudent
man would have acted. The eftect of
this concept was to exculpate a negligent
defendant upon the notion that a plaintiff
assumed the risk of that negligence even
though he was not contributory at fault,
. C, even though he had exercised the
care of the reasonably prudent man under
oil the circumstances.”

3. MoUtnch v Ca||no Aroon tra |on

N3 e ol e @ % 3

141}(114, 1%% A2 at 04 82 X.LKU at

15,14?0 150 A2d at 05 63 A£*H.2d at

%
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This is the sense in which the doctrine
was used by the trial court in this case,
The court instructed the jury that Gil*
laspic would lit- relieved from liability If
he proved that decedent had freely nnd
voluntarily entered into a situation involv-
ing danger of personal harm from Gil-
laspie's conduct, with the knowledge of
facts which create,! the danger and a real-
ization of the risk ot harm to decedent
from that danger. Such an instruction
had the effect of creating the potential
of a verdict for Gillaspie, despite the fact
that the jury may have found under the
issue of contributory negligence that de-
cedent, in the face of the danger of which
he had knowledge, still had exercised the
care of a reasonably prudent person under
all the circumstances. Thus, even though
the decedent may liave been found to be
not contrlbutorl"’ ne%hgent, he would be
barred from recovery by reason of assump-
tion of risk.

[10] As a matter of policy wo disap-
prove of a concept which could result in a
situation where an accident victim, even
though not contributory at fault, could be
barred from recovery because he knew or
should have known of a negligently created
risk. The just concept should be whether
a reasonably prudent man in the exercise of
due care would have incurred the risk de-
spite that knowledge, and if so, whether he
would have conducted himself in the man-
ner in which the plaintiff acted in the light
of all the circumstances, including the ap-
preciated risk.19 This means that only the
traditional notions of negligence and con-
tributory negligence should govern cases
such as we have here nnd that tho defense
of assumption of risk should not bo a de-
fense and should not be used.19

lS’pJFgX/'rﬁHrcgls Al'ﬂ'fri’zT gosogfl'l 33 St
%éjA%éjggw ad TR §

1004 tpor & F. JTn e
|CW of Tort* | '}1'03 ot 1101- 83”?105
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[11] If the Instruction on aisumption of
riak had been limited by the notion of what

v reasonably prudent man would have done
under the circumstance* in which decedent
found himself, with knowledge of the dan-
ger that might have been involved, then
such an instruction would have dealt with
nothing more than another phase of con-
tributory negligence.l* But as we have
pointed out, the instruction was not so lim-
ited. It was entlrelg possible, under the
instructions on contri utor?]/ negligence and
assumption of risk, for the jury to have
found that decedent was free from con-
tributory negligence but nevertheless could
not recover because he had exposed him-
lelf to a negligently created risk, without
regard to whether a reasonably prudent
man may have done so in the same cir-
cumstances. Because of such a possibility
and because we disapprove of such a con-

cept, a new trial must be ordered with in-
structions not to give the jury an instruction
on assumption of risk.

Reduction of Damages to Present JVorth,

Tho court instructed the jury that if they
found for Leavitt, in computing the amount
by which decedent's estate had been dimin-
ished because of his wrongful death, the
jury must determine the present cash value
of such amount In other words, the jury
was instructed to reduce damages to pres-
ent worth. Leavitt admits that since he
lost the case on the question of liability, he
IS in no position to claim any prejudice from
the court's instruction. But he asks us, in
the event a new trial Is ordered, to hold
that such an Instruction was erroneous and
not a correct statement of the law.

[12] Since the Judgment was entered in
this case, wc decided the ease of Beaulieu
v. Elliott.14 There we held that In com-
puting future loss of earnings a reduction
should not be made to present worth.l*
The reasoning used there would apply In
awrongful death case where the measure of

17. MoUtrich v. Cnilno Arena Attraction*
nc., 81 N.J. 44 165 A.2d 00, 06, 83
ALXt2d 1208, 1218 (1860),

.damages is the amount by which the de*

cedent’s estate had been diminished because

of his death. Wc assume that on a retrial
of this case the trial court will take cogni-
zance of the Jlcan'iCti case and give ap-
propriate instructions to the jury as to the
computation of damages.

Gilhispie'e Appeal

Gillaspie appeals on two grounds. The
first has to do with the permissible scope
of his counsel's examination of Gillaspie’s
witness, Donald Pearion, vice president
and manager of Cripple Creek Resort,
Inc., the corporation owning the bar where
Gillaspie and decedent and others in the
party purchased and consumed beer prior
to the accident. Pearson testified that he
recalled speaking to decedent on the fatal
night and that decedent "seemed to be sober
enough.” Pearson did not recall the state

of sobriety ot Gillaspie and the others, ex-

cept to say that if they had been drunk

he would have thrown them out
Gillaspie's counsel was permitted by the

court to inquire of Pearson as to whether
the corporation had been a defendant in
this action, to which question the answer
was "yes.I Counsel was not permitted,
howovor, to show by further questioning
that the corporation had executed a con-
fession of judgment in Leavitt's favor for
$100,000 pricr to the trial cf this action.
The court hcid that evidence as to a con-
fession of judgment was not relevant to the
determination of the issue between Leavitt
and Gillaspie.

Gillaspie claims this ruling was error.
His argument is that the state of decedent's
sobriety was a material factor to be con-
sidered by the jury in determining whether
or not decedent was contrlbutorily negli-
gent, that Pearson's testimony that Leavitt
appeared to lie sober was adverse to the
interest of Gillaspie who stood to gain by
showing that decedent was not sober, that
Pearson mny have been motivated in so

11, 434 MM cor (Alaska 1007).
IS. Id., at 671-C72.
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testifying by his bias against Gillaspie and
in favor of Leavitt, that such bias would
be shown by establishing that Pearson’s
corporation had a financial interest in the
case adverse to the interest of Gillaspie,
and that such a financial interest would be
demonstrated by showing that the corpora-
tion had confessed judgment in Leavitt's
favor for $100,000. Gillasple's reasoning
in support of his contention that the cor-
poration had a financial interest in the out-
come of the dispute between Leavitt and
Gillaspie, is that it was in the interest of
the corporation that Leavitt obtain jud?-
ment against Gillaspie because this would
decrease the possibﬂitY that Leavitt would
seek to collect the full $100,000 Judgment
from the corporation by reason of Its con-
fession of judgment in that amount.

£13] This is nothing more than specula-
tion. There was no way of knowing to what
extent Leavitt would attempt to collect a
judgment from the corporation If a judg-
ment had also been rendered against Gillas*
Ple._ Evidence as to the corporation’s con-
ession of judgment was, as the trial court
correctly held, irrelevant as to the issues
between Leavitt and Gillaspie. There was
nc error in excluding such testimony.

Based upon testimonz regarding dece-
dent's educational background, grades*4
and character, the court allowed the Intro-
duction in evidence by Leavitt of certain
charts prepared by Professor Haring, an
economist at the University of Alaska, from
income figures contained in the 1960
Alaska census. These charts contained
statistical data showin(.? the average annual
Income of males in Alaska in certain age
groups, certain areas, and in certain educa-
tional levels. Gillaspie claims this was er-
ror on the ground that it was so speculative
as to decedent's lifetime income expecta-
tions as to be useless to the jury.

30. Dccodent was a student at the Uni.
vcrilty of Alaska at the time 0Ol hi* death.

31. Pedersen V. State, 420 P.2d 827, 333

)(@I SII§0101%3 )(Aaég afcijior.) Rogers, 400
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[14,15] The charts introduced in evi-
dence reflected Professor Harlng's opinion
as to the statistical data contained therein.
The criterion for determining whether such
an expert opinion is admissible is whether
the jury can receive appreciable help from
the expert witness on the subject on which
he testifies.'l Wc believe that the jury
could receive such help in this case. In
determining the loss to an estate in a wrong-
ful death action, the jury at some point
must make an estimate as to the decedent’s
lifetime income expectations. This must be
arrived at largely through probabilities, and
any evidence that would reasonably tend to
indicate the decedent's earning capacity in
the future had he lived would be of assist-
ance to the jury." We believe that Pro-
fessor Haring's data presented to the jury a
reasonable hasis for assisting them in esti-
mating the probable future earnings of de-
cedent." The admission of the charts in
evidence was not error.

The jud?ment is reversed and the case
remanded for a new trial.

NESBETT, Chict Justice (concurring
and dissenting).

| concur In the result. It is my opinion
that the court erred in giving an instruc-
tion on assumption of risk because there
was no evidence that Leavitt comprehended
the dangers. In Evans v. Buchnerl this

court said:
The general rule is that the defense of

assumption of risk is not applicable unless
the facts which create a dangerous con-
dition or situation are known and the
danger itself comprehended by the person
agaigst whom the defense is being ex-
erted.

In Buchner tha court adoEted a subjective
test. The question in each case was to be

22._Boo Turrlettn r. Wyeko, 64 NAT. 6, 212
P 3 1041, 1047, 13 X.L.R.2d4 1(1049),

23. Krohm.r r. Duhl, 146 mont. 491, 402
r2d 979, 951-092 61906).

330 P2d 330, $37 (Alaska 1008) (foot*

soto omitted).



lon
in.
ich
itr
om
ich
try
In
'iC'
int
it's
he
md
I'to
in
«t>
ro-
ya
Stt-
de-
in

*aS0

Jon
uc-
£re
ded
hi*

; of
less
son-

the
ex-

tive
0 he

"m

S s ¥,

LEAVITT T GILLASPIE Alaakn
Cite ai, Alaska, 447 P.34 Ct

whether the plaintiff had & knowledge of
the facts and an actual comprehension of
the danger. Under Buchner it would not
be enough to invoke the doctrine of n.sump-
tion of risk to argue that Leavitt must have
had an awareness of the fact that Gillaspie

had drunk alot of beer; that his judgment
may have been impaired; that it was dan-
ﬂerous to ride with him and that because
e did ride with Gillaspie he comprehended
the danger and elected to assume the risk.*

Although | concur in the result reached
by tho majority | do not agree that the de-
fense of assumption of risk should be en-
tirely abolished. Whether the doctrine is
entitled assumption of risk or given an ap-
propriate label as a variation of the doctrine
of contributory negligence, | believe that it
has a place in our jurisprudence in some
factual situations.

As was aptly stated by the Supreme Court
of California In Prescott v. Ralph'* Grocery
Cos:

The defenses of assumption of risk and
contributory negligence arc based on dif-
ferent theories. Contributory negligence

arises from a lack of due care. The dc-
fensc of assumption of risk, on the other

hand, will negative liability regardless of
the fact that plaintiff may have acted
with due care. (See Prosser on Tort*
[194111, p. 377) It is available when
there hns been a voluntary acceptance of
a risk and such acceptance, whether ex-
press or Implied, has been made with

2. Tho subjective test adopted by Buch-

ner Is tbo_rule la the majority of juris-
dictions. EfC Guerrero v. Wsitjote, 104
Cai.App.2d 012,831 P2d 107,110 (1083) |
Proicott v. Ralph's Grocsry Co,, 42 Cat.
2d 183, 268 P.3d 004, 008-006 (1834);
Dssn r. Marts, 820 8.W.24 371, 874
(Ksn.1900); Evans v Johns Hopkins
Univ., 224 Md. 284, 107 A2d 601, 804
(1001): mspntrick v, Maraetonl, 234
Or. 102. 370 P.2d 1022, 1028 (1063) I
Shoemaker r. Floor, 217 Utah 484, 217
P.2d 382, 337 (3050)t HncwsU t. Hart,
46 7Vnih.2d 401, 276 P.2d 481, 434-138
(3njd)| Restatement of Torts | 60S
(1000) I Restatement (Second) of Torts
|| 400 A-G (1008).

knowledge and apgreciation of the risk.
(See Rest., Torts, §893).

? df fen,e Jn “he mastfr .emnt re,ati°nshiP
! A as  bhas la man® 1

? ha*a,” !*cn abohshtd in ™ ny \Ute*
guest statutes. It appear,

!

R A R
the legal aspects of the defense may dupli-
cate those of contributory negligence in
some factual situations, this is not generally
so where there has been a voluntary accept-
ance of a comprehended risk.9 It is sig-
nificant that in the cases cited in the pre-
ceding note, two of which are relied on by
the majority, the plaintiff in Bolduc v.
Crain had no appreciation whatever of the
unutual risk involved in attempting to assist
the handler of a particularly "lively" team
of horses; that in Feigner v. Anderson
there was, as far as can be learned from the
opinion, no evidence that plaintiff had an
appreciation of any danger involved in
hunting duck: out of the same blind as de-

fCiidant; arJ that in Meistrich v. Casino
A evidence that plaintiff had an ap-

Preciatfon 0f the danger involved in skating

on a” na ,cc "hich defendant operator had
frozen so hard that It became alippery, was

that he "noted that his skates slipped on
turns", The requirement that there be evi-
dence showing a comprehension of the dan-
ger involved would, in my opinion, have
made the defense of assumption of risk in

3. 42 Cai.2d JOS. 203 P.2d 004, 000 (1034)
(emphasis midcd).

4. AS 28.30.033, 23.30.030.

9. Folcnsr v. Anderson, 370 Mich. 23, 183
N.WAI 18(7, 141-181 (1003) (exeopt In
employment relationships and where
tlioro has born nu express contractual is-
sumption 0t risk.): Bolduc r. Crain, i>4
N.H. 103, 1S! A2d 041, 044 (1002);
Mslitrieh r. Coslno Arina Attractions,
Inc., 31 N.T. 41, 106 A.2d 80, 00, 82
A.L.R2d 1208 (1080).

0. Sis TV. Prosser, Tin Low of Torts |
07 (3d %«). 10Cl).
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the foregoing cases inapplicable in Alaska

and in other jurisdictions requiring an ac-
tual comprehension of the danger.

Section 893 of the Restatement of Torts
contains numerous factual illustrations of
tvhcre the doctrine of voluntary acceptance
of a comprehended danger has logical ap-
Flication. One example is Hunt v. Port-
and Baseball ClubX where the court held
that a spectator could not recover from the
ball club for Injuries received when struck
by a foul ball because he was intimately
familiar with the game of baseball and the
risks inherent in being a spectator and had
knowingly placed himself in an area of ap-
preciated risk.*

Under the majority holding, even though
the evidence may show & voluntary accept-
ance of an appreciated risk, the question
would be

whether a reasonably prudent man in the
exercise of due care would have Incurred
the risk despite that [actual] knowledge,
and if so, whether he would have con-
ducted himself in the manner in which
the plaintiff acted in the light of all the
c_irﬁumstances, including the appreciated
risk.

The new doctrine is intended to simplify
and clarify the law of negligence and elim-
inate incompatible defenses by subsuming
assumption of risk under contributory neg-
ligence, but | doubt if this will be the ul-
timate effect. |f the new test were ar)plied
to the faeti of the Oregon baseball case
just mentioned, the jury would be asked to
determine first whether a reasonably pru-
dent person in the e/ercise of due care
would havo purchased a seat not behind a
screen even though he comprehended the
danger. The evidence would ordinarily
have established that seats behind a icreel.

1. 207 Or. 837, 200 N2<J <05, <06-003
(1000).

0. Footnote 13 of th* majority opltion
cites tho Oreton ease ot Zumwolt v. Mad-
land. 230 Or. 20. 300 P.2d 200, 20v
0004), w* authority for the complete
abolition of the Oootrine of aiioraption
of risk, but ilnco tho Orison automobile

*<3 PAQIiriO REPORTER, 2d SERIES

were available and that management could

have made the lulance of the seats safer
by screening,9 but at the expense of visi-
bility. The iury would be aware of the
fact that hundreds of thousands of base-
ball, hockey and other sports fans daily and
knowingly ‘sit in areas of danger as spec-
tators. If the jury conscientiously applied
the objective tc-t of the nvernge man, and
based Its judgment on what It knew tho
average man was doing daily throughout
the country, it might very well conclude
that the spectator had acted with "due care"
in purchasing a ticket for an unprotected
seat, even though he knew there was it
danger that he might be Injured while oc-
cupying the scat.

What appears to be an unrealistic aspect
of the new test is at once apparent Why
should any controlling effect be given to the
question of whether a reasonably prudent
man would have incurred the comprehended

risk if the evidence has established that the

particular plaintiff did in fact voluntarily
Incur the comprehended risk? How can it
be logicnlly mid that a person has acted
with "due care" when it has become ap-
parent from the evidence that he deliber-
ately and knowingly choso to place himself
in a position of danger? If the jury should
find that the spectator had not acted with
due care, in spite of the fact that a large
segment of the population daily engaged in
identical conduct, can it be said that the
objective test of the averaPe,_or reason_ablg
prudent man, has been realistically applied’

It the jury find* that the plaintiff spec-
tator has acted with duo care, the next ques-
tion it would lie asked to decide under the
new test would be whether he

would have conducted himself In the
manrer ill which the plaintiff acted in

rueit statute woe Involved It would ap-
pear that tlio cnia bai a limited applica-
tion.

t. In which cv«o the Jury would exporionoe
little difficulty ia finding meoecomoBt
negligent, particularly if there woe Ia-
eurance In tbo background.
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the light of all the circumstance!, in-
cluding the appreciated riik.

This aipcct of the test must mean that tha
Jury must next decide whether the spec-
tator, after having knowingly and without
negligence placed himself in an area of
danger, thereafter cuuduetcd himself In
such a manner as not to increase tho danger
to himself. In other words, was he con-
tribtitorily negli%ent after having taken hi*
scat? Judging by the wording of the new
test, this question would be asked in every
ease where the jury had found initially that
the spectator was not negligent in purchas-
ing tin unprotected scat, even though no
evidence may have been introduced during
the trial which would tend to show that he
had done anything to increase the existing
danger. In my opinion, it is unrealistic to
nsk n jury to determine the answer to a
question which has no factual basil in the
evidence.-" For example, if the evidence
showed that the spectator had merely oc-
cupied his scat until he was hit in the had
by a foul ball, the judge would be obligated,
it would item, to set aside n verdict for the
defendant management because of lick of
any evidence ‘hat the spectator had done
anything to increase the risk of injury.
The question might be appropriate if there
was evidence that the spectator had re-
mained seated in a fixed posture until
struck by the ball when he could have
nvoldcd being struck by ducking to one
side or the other, or downward, or perhaps
could have even caught the bail in hit
hands. Evasive or protective action of this

sort is regularly employed by tho average

fan who must, at times, be an athlete of

sorts himself in order to exercise the Judg-
ment and agility necessary to avoid injury.

The foregoing discussion dimonitrates,
in my opinion, the imﬁracticability of at-
tempting to determine the tuual assumption
of risk situation by the rules of negligence.
For other examples see a discussion with
illuitrntious in Restatement of Torts | 893
(1939).
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Homicide prosecution, The Superior
Court, Third Judicial District, Anchorage
District, Ralph K. Moody, J., rendered
judgment on verdict finding defendant
guilty of murder in one ease and man*
slaughter in another, nnd defendant appeal-
ed. The Supreme Court, Rnbinowltr, J.,
held that indictment charging defendant
with first-degree killing of victim "by a
method and mean* unknown" was Stiffi*
cicnt

Affirmed.

I. Homlolde «s»7 . o
Means or nutmtcr by which victim met
death arc not element* of murder. AS

1.L15.010.

3. (Mdletmtnt and information c=»S9

Indictment charging defendant with
first-degree killing of victim "by a method
and means unknown" was sufficient. Rules
of Criminal Procedure, rule 7(c); AS
11.15.010, 12.40.100

. WitmiHI «=>44

Sworn witness was not rendered in-
competent by hi* statement on cross-exami-
nation that he did not believe in God.
Rules of Civil Procedure, rule 43(b, d),

(c) (5); Rules of Criminal Procedure,
rule 26(n).

| Criminal Law C=»695(3), 753(3), 887

Sworn witness' statement on cross-
examination that he did not believe in God
did not entitle defendant to have testimony
stricken, to a mistrial, or to Judgment of
acquittal.
8. Witnsiiii C*7fl

In ebsencc nf >howlng that witness was
unaware of his serious obligation to re*





