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M E M O R A N D U M June 16, 1992

SUBJECT:

TO:

FROM:

You have introduced HJR 86 and requested a summary of its provisions.

Section 1 of the resolution adds a new section to article VIII of the Alaska 
Constitution. The new section, relating to subsistence use of fish and wildlife, would 
require the legislature to grant a preference to residents and among residents to take 
fish and wildlife for subsistence use based on one or more of the following factors: 
customary and traditional use; cultural tradition; direct dependence; local residence; 
or the availability of alternative resources. A preference granted under this section 
of the constitution must be consistent with the sustained yield principle.

Section 2 of the resolution gives the change proposed in the preceding section an 
immediate effective date upon certification of the election results by the lieutenant 
governor.

Section 3 of the resolution provides that the two constitutional amendments proposed 
in the resolution shall be placed on the ballot at the next general election.

HJR 86, proposing an amendment to the Constitution of the 
State of Alaska relating to subsistence uses of fish and wildlife 
by residents, and establishing an effective date for the amend­
ment.

Representative Georgianna Lincoln

Jack Chenoweth 
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H O F F M A N / L I N C O L N  C O N S T I T U T I O N A L  A M E N D M E N T

1 . T h e  P r o b le m  a C o n s t i t u t i o n a l  A m endm ent 
I s  N e e d e d  t o  S o l v e .

S e c t io n  8 0 5 ( d )  o f  t i t l e  V I I I  o f  A N ILC A  r e q u ir e s  t h e  S t a t e  t o  
e n a c t  a n d  im p le m e n t  la w s  o f  g e n e r a l  a p p l i c a b i l i t y  t h a t ,  am ong 
o t h e r  r e q u ir e m e n t s ,  e s t a b l i s h  a p r i o r i t y  f o r  " s u b s is t e n c e  u s e s "  
o f  f i s h  a n d  game w h ic h  i s  l i m i t e d  t o  " r u r a l "  A la s k a  r e s i d e n t s .
I n  1 9 8 6  t h e  L e g i s l a t u r e  e n a c t e d  a s u b s is t e n c e  s t a t u t e  t h a t  
s a t i s f i e d  t h e  " r u r a l "  r e s i d e n t  p r i o r i t y  r e q u ir e m e n t .

• I n  19 8 9  i n  M c D o w e ll v .  S t a t e  t h e  A la s k a  S up re m e  C o u r t  h e ld  
t h a t  t h r e e  s e c t i o n s  o f  a r t i c l e  V I I I  o f  t h e  A la s k a  C o n s t i t u t i o n  
p r o h i b i t  t h e  L e g i s l a t u r e  f r o m  a l l o c a t i n g  s u b s is t e n c e  h u n t in g  a n d  
f i s h i n g  o p p o r t u n i t i e s  among A la s k a  r e s i d e n t s  u s in g  " r u r a l  
r e s i d e n c y "  as a c r i t e r i o n  f o r  d o in g  s o .  T h e  d e c i s i o n  i n v a l i d a t e d  
t h e  1 9 8 6  A la s k a  s t a t u t e  w h o se  e n a c tm e n t  h a d  b r o u g h t  t h e  S t a t e  
i n t o  c o m p lia n c e  w i t h  t h e  r e q u ir e m e n t s  o f  t i t l e  V I I I .

2 .  T h e  H o f f m a n / L in c o l n  A m endm ent S o l u t i o n .

T h e  H o f f m a n / L in c o l n  c o n s t i t u t i o n a l  am endm ent g r a n t s  t h e  
L e g i s l a t u r e  a u t h o r i t y  t o  e n a c t  a s t a t u t e  t h a t  a l l o c a t e s  
s u b s i s t e n c e  h u n t i n g  and f i s h i n g  o p p o r t u n i t i e s  among A la s k a  
r e s i d e n t s  u s in g  a n y  o r  a l l  o f  t h e  f o l l o w i n g  c r i t e r i a  a s  t h e  b a s is  
f o r  d o in g  s o :  ( 1 )  c u s to m a r y  an d  t r a d i t i o n a l  u s e ;  ( 2 )  c u l t u r a l  
t r a d i t i o n ;  ( 3 )  d i r e c t  d e p e n d e n c e ; ( 4 )  l o c a l  r e s i d e n c e ;  (5 )  
a v a i l a b i l i t y  o f  a l t e r n a t i v e  r e s o u r c e s .

* N

U s in g  t h o s e  c r i t e r i a  t h e  L e g i s l a t u r e  m ay d e t e r m in e  t h a t  
r u r a l  r e s i d e n t s  a r e  t h e  A la s k a  r e s i d e n t s  who a r e  m o s t  d i r e c t l y  
d e p e n d e n t  u p o n  s u b s is t e n c e  h u n t in g  a n d  f i s h i n g ,  h a v e  t h e  l e a s t  
a c c e s s  t o  a l t e r n a t i v e  r e s o u r c e s ,  a n d  r e s i d e  m o s t l o c a l l y  
p r o x im a t e  t o  f i s h  a n d  gam e, e t c .  U s in g  s u c h  l e g i s l a t i v e  f i n d i n g s  
a s  t h e  l e g a l  u n d e r p in n in g ,  t h e  L e g i s l a t u r e  w o u ld  t h e n  be 
e m p o w e re d  t o  e n a c t  a  s t a t u t e  t h a t  r e e s t a b l i s h e s  t h e  A la s k a  r u r a l  
r e s i d e n t  s u b s i s t e n c e  p r i o r i t y  a n d , b y  d o in g  s o ,  b r i n g  t h e  S t a t e  
b a c k  i n t o  c o m p lia n c e  w i t h  t i t l e  V I I I  o f  A N IL C A  a n d  r e t u r n  f i s h  
a n d  game m a n a g e m e n t t o  e x c l u s i v e  S t a t e  c o n t r o l .

I n  a d d i t i o n ,  t h e  H o f f m a n / L in c o ln  am endm ent p r o v id e s  t h e  
L e g i s l a t u r e  f l e x i b i l i t y  t o  e x p lo r e  o t h e r  a p p r o a c h e s  f o r  
a l l o c a t i n g  s u b s is t e n c e  h u n t in g  a n d  f i s h i n g  o p p o r t u n i t i e s  am ong 
A la s k a  r e s i d e n t s ,  u s in g  c u s to m a r y  a n d  t r a d i t i o n a l  u s e  a n d  
c u l t u r a l  t r a d i t i o n  as b a s e s  f o r  d o in g  s o .

F i n a l l y ,  t h e  H o f f m a n / L in c o l n  am endm ent im p o s e s  a n o n d i s c r e t i o n a r y  
d u t y  o n  t h e  L e g i s l a t u r e  t o  e n a c t  a n d  m a i n t a i n  a s t - .a tu te  t h a t  
c r e a t e s  a  s u b s is t e n c e  p r i o r i t y .
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Navarre:

Rogers:

resent being told that I am considered.. . .  I'm doing this in 

bad faith, or that i t 's  a political move on my part 

-whatever way I vote - that there is only one solution, no 

others and i f  I don't vote that way, I'm somehow a bad 

person, that I'm continuing a tradition of prejudice, i f  you 

w il l.  I have not ever in my l i fe  been a person who has been 

prejudice against anyone, and I resent the implication that 

I am or that I somehow have to bend over very far backwards 

in the other direction in order to make up for something 

that happened a hundred years ago. I resent that. I have 

to represent a large body of people, most or all of my 

district is considered urban rather than rural, and anyway 

you _o, you're going to distant franchise some of those 

people. So I just wanted to put my two cents wcrth into the 

discussion.

Thank you Rep. Davis. Okay, thank you Mr. Walleri, I'm sure

we'll be discussing this with you further ________  next week

or so. Thank you.

Next on the agenda we have a historical perspective and I'd 

like to invite Judge Stewart and George Rogers to join us.

We got a c all,  I guess i t  was yesterday, inviting us to come 

up here and put this subsistence thing in something of a 

historical perspective. I don't know whether that's 

necessary or not, but we were asked to do i t  and so we'll do 

our best. Both Tom and I have been somewhat involved with 

the issue for many, many years. Tom and I served on the 

constitutional convention. Tom was the Secretary of the 

Convention, I was the consultant and a staff member.

Navarre: Mr. Rogers, I just want to make sure you identify yourself.



Rogers;

Stewart:

Rogers:

Oh, I'm sorry, I just asrumed that everybody knows us. 

O.K., I'm George Rogers and I an economist. I'm retired and 

I won't go into my entire background. I've practiced my 

trade here in Alaska since 1945 and i' think that's enough.

My name is Tom Stewart. I'm a retired judge of the Superior 

Court. I'm a lifetime Alaskan I live in a home that my 

father built before I was born in Juneau and have been 

involved in legislative matters since..vicariously since I 

was a child, and actively since I served in the house in 

1955, and in the f ir s t  State Senate in 1959 and '60. For 

the last 20 years...25 years I've been involved with the 

Judiciary. I did have some background in the resource 

issues because I took a particular interest in that when I 

was in the House in 1955 and secured the passage with the 

help of George Rogers who was an advisor then of the 

Resource Development Board, I won't go into the detail of 

that at the moment, but as your interested in historical 

background, I can te ll  you something of what prompted that 

and also some of the circumstances involved in the writing 

of Article 8 of the constitution.

This, of course, I don't need to te l l  you this is a charged 

issue and discussed in legal terms, traditional terms, 

traditional use. I'd  like to, as much as possible, focus on 

the necessary and practical aspects of subsistence. And in 

order to get that into perspective simply, my resort is 

always to go to demographic figures historically and look at 

them and see what the trends are, and then try to pinpoint 

what caused the changes. I won't go through a ll the figures 

here, but in the beginning, subsistence was i t .  I t  was the 

game, the only game in town. The original inhabitants of 

Alaska lived on the resources of the territory. Primarily 

the fish and the game and the marine mammals. I don't have 

to te l l  you that, this is obvious when you look at the map
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of distribution of the native population was primarily along 

the coast and along the r"!ver systems. The big item was, of 

course, salmon which provided the basic support of the 

population all the way from Ketchikan to Barrov and then 

into the interior. And then you had various combinations of 

game, marine mammals..whale, walrus, other mammals that were 

hunted ai.d fished. And this was the basis of which each of 

the societie.s_qjSflqraph.ica 11 y were built. The best estimates 

we have of the native population at the time of the f ir s t  

contact was about 62,000 people, as I say primarily along 

the coast and on the river systems. They were broken down 

into various sub-groups. The Eskimo, interior and coastal, 

the Aleut, the Athapaskan, primarily interior and then later 

on the H i N S I T  in southeast part of Alaska. The f ir s t  

contact with the west was followed immediately by attempts 

to commercia l iz e . the resources of Alaska. This had a 

dramatic and disastrous impact upon subsistence, the economy 

and the way of l i fe .  The Russians were primarily interested 

in one or two fur items. The.sea otter and the fur seal. 

They needed hunters, and so they took the hunters, using 

force. The impact upon the Aleuts was to reduce their 

numbers from an estimated 15,000 in two generations to a 

l i t t l e  over 2,000. Now this may sound like a shocking 

figure that was made up by somebody, but i t  based upon the 

Russian's own records. The f ir s t  impact was one of complete 

lawlessness, there was not government, with the hunters and 

the rival companies, i t  wasn't until you had the church and 

the navy coming in to restore some order that you began to 

get things civilized. That was the f ir s t  encounter and a 

dreadful one. I t  impacted the subsistence because, although 

they did not live on sea otters, the providers of the 

subsistence were taken forcedly from the villages. The 

villages, the remaining population was le ft  to starve. The 

next impact had nothing to do with the Russians. It  was a 

smallpox epidemic that struck from the claims of the
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separate part of the United States through the Columbia 

River then by means of the trade between the Columbia River 

Indians and the Southeast Indians on into the interior. 

This reduced the population of the Southeast natives and the 

Athapaskan by about 30%. That was something that would have 

happened in any case. But, from the 19 century on, other 

things happened. First was in the invasion of the Bering 

Sea and the Arctic Ocean by yankee whalers. This almost 

wiped out the subsistence base of the coastal Eskimo. 

Combined with this was the traders brought in the rum trade 

which had another devastating effect. So, between about 

1839, the last good Russian census and 1880 the Eskimo was 

estimated by about 15%. The other one was more insidious. 

And that was the expansion of canned salmon. The canned 

salmon industry moved from California up the coast and i t  

was a migratory thing as i t  wiped out the resources in the 

Southeast virgin territory. It  was unregulated for most of 

the turn of the century. I t wasn't until the 1920's that we 

began to impose some sort of a conservation management to 

the resource^  But the effect upon the native population 

again was devastating. And this was a ll pervasive. You had 

the people in the interior who ii. the beginning didn't even 

know what was happening. The indians in the Copper River, 

for example, were used to living off the salmon. Suddenly 

the salmon stopped coming or in numbers that could support 

their population. It  was because, at the mouth, a number of 

canneries were buil t .  I t  took most c< the run. The 

population continued to drop and the population.. . .  I'm not 

going to go into details, but remained at less than i t  was 

about 60% below the aboriginal levels for most of the 

century, up to the mid-century point. Since then the native 

population has recovered and the 1980 census shows a figure 

that is a couple of thousand over the original estimate of 

the native population as of the f i r s t  contact. Now that was 

the f ir s t  disastrous impact upon the subsistence base. The



taking ĉommercia lly  of .the. majority of resources that had 

supported these people. They made . adiustments. Some of 

them became involved in the commercial fishing. 

Particularly in Southeast Alaska. So they did make

adjustments to this, but they couldn't make enough

adjustments and in time, and therefore, people actually

died during this period. The other big impact is one that 

we're living with now, and that's the urbanization cf 

Alaska. And I want to touch on that very briefly. The 1939 

census which was just before the onset of WWII in 

Alaska,.. .urban, by the way, I'm not going to sweat the 

definition. The U.S. Bureau of the Census defined i t  as

places that are 2,500 people or more, so we'll use that as 

our benchmark and we can argue about things later i f  you 

have time. But using the census definition, 32% of Alaskans 

lived in urban places. Of the 1970 census 81% of Alaskans 

lived in urban places. Not only did the number of urban 

dwellers increase in development terms, but, of course in 

absolute terms. The 1986 .estimates, give i t  a 79%. 

/jiastCL lost a few people as you recall right after the 

o il price dropped. Interestingly enough, what we would then 

call the people that are le ft  over, also increased. In 

other words the rural population didn't go away. There was 

persistence. I f  you look at the native villages, although

the native urban population increased, the native villages 

were pretty stable. They didn't go away for the most part,

some of them did, but for the most part they stayed there.

Furthermore, in recent years there has been a growth. In

1939 Census, about 50,000 Alaskans lived in ruraJ places.

Those were the day when we had 72,000 people in the state 

total. In the 1986 estimate, 110,000 lived in rural places. 

In part, this is a growth of native population, recovery of 

native population. In part i t 's  an option that non-natives 

also have exercised of living in rural places. Now how do 

these people survive? Again, i f  we go to the census data,
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economic data, and this gets back to Tom's mention of 1955 

legislation that we both worked on. The then Commissioner 

of Labor, Henry Bellamy, came to my office right after the 

census and said George, we've got something here we've got 

to take care of. He showed me and i t  was something I should 

have looked at myself, the report of the cash income 

received by census division in the rural areas. These were 

substantially below, these levels were below what the census 

considered the poverty level. Now, these cash incomes 

included welfare, social security, aid to dependent 

children, all those sort of things as well as earned income. 

The difference had to be made up by something because these 

people were surviving. Sometimes not too well, sometimes 

.quite well. There had to be ....and we used this a rough 

measure of the importance of subsistence. Comparing the 

actual cash income received in these areas with the poverty 

level, gave us a very significant value for what the people 

must have been harvesting from the land. So, thê survival 

of the rural population was dependent upon the continuation 

_of subsistence practices. Now they were on a cash economy, 

there was some employment, there were transfer payments and 

so on. But s t i l l  in a l l ,  this required the continuation of 

a subsistence harvest for the survival of these people. 

Today the same thing applies. I f  you look at the U.S. 

Department of Commerce personal income estimates for census 

division, which is done every year, again you will see that 

the per capita income level is extremely low for those 

Q jr c a S .  Which means, again, that subsistence s t i l l  plays 

a practical role in ke_eplQg_tlie_se people alive and giving 

them the option of living some place other than urban areas. 

As I say, with the increase of the rural population between 

'39 and '86 indicates that there is more than just 

traditional forces at work here. There's a choice actually 

going on. So, I'm going to stop talking. I could ta lk .. . .



(Noise interference on tape makes speaker inaudible)

...ways of doing this. The chairman says you have three 

minutes. This time I wasn't given that whistle. They blew 

the whistle instead, so I ' l l  stop. I just wanted to get 

those points over.

(tape has empty section, then begins again with someone speaking in

mid-sentence)

 : ...the equal access provision in there. The basis of i t , -

what were some of the criterias. I think we just heard Dr. 

Rogers speak about one of the measurements was the cash 

value in rural vs. urban Alaska and that was useful, so i f  

you can continue along those lines.

 : I knew, Judge Stewart, I knew he was a delegate to the

constitutional convention.

 : This is Barrow, we can't hear you.

JoAnne: This is JoAnne in Juneau, and I think Anchorage is

experiencing technical d ifficu ltie s  at this time. I f  we 

•could a ll standby, I'm sure they're working on it .

Koponen: Juneau, I see that there is . . . . th is  is Mile Koponen in

Fairbanks in the McDowell case I see that Judge Cutler has 

issued a memorandum of decisions severing unconstitutional 

portions of the statue. In otherwords, the words "rural" 

and areas abutting "rural". Could we have legislative/legal 

look at that decision and give us a reading on the



applicability on the remaining portion of the statute? I 

don't mean immediately, but obviously we'll need that by the 

time we get down there.

Navarre

Koponen:

Navarre:

Koponen:

JoAnn (?):

Judge Stewart:

Yes this is Rep. Navarre, Department of Fish and

Game and Department of Law are working on that as we speak 

and they may be back this afternoon. And they may have a 

preliminary discussion available for this afternoon and, i f  

so, we'll go through that this afternoon and i t  will be 

avai lable in Juneau.

Yeah, okay, I prefer to read...I read much faster than I 

listen and some of this is interminable.

Okay, thank you. Judge Stewart I think our technical 

d ifficu ltie s  are solved.

(inaudible speaker)

Wei 1, that's a solution.

(inaudible speaker)

I'm sorry, you're cutting off, would you please speak to the 

mike.

  to discuss how the resource development

should occur. That section was passed, but I don't that

that i t  ever worked in terms of the heads of the department 

sitting down and doing that. So when we came to the 

convention, in ..at the end of that year, there was not

really a pattgrn_of coor.d.i-nated approach to...the use of the 

development of the natural resources. At the convention, 

the committee, and I can't remember for sure who the

Chairman of the committee was, my father was c the
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committee. He was the Commission of Mines and had been for 

30 years, from 1919 until 1949. Brook Riley was on the 

committee, Truman Endberg a fisherman from Dillingham was on 

the committee, Beau Smith, a commercial fisherman on a 

Troller from Ketchikan was on the committee. I believe one 

of the people from the F-P company in Fairbanks was on the 

committee and a couple of others that I can't remember for 

sure who they were. And when they sat down to write that 

article, they had real problems to know how to make an 

approach. There was no other state t hat they could 1ook_to 

as a pattern t hat had an artic le _that dea!t_ in  an overajj 

view of how to use_and develop the resources. They had the 

use of an consultant and you may wish to make some contact 

with this gentlemen, I'm s t i l l  in touch with him, his name 

is Vincent Ostrom. And Vince Ostrom was a professor from 

one of the western universities, he's now in Ohio and was 

the consultant to that committee. They met a lot of 

frustration on how to draft the article. Late in the time 

of the convention, one Sunday, they went to a church 

basement in Fairbanks, and Vince got a big blackboard and 

with ali the members of the committees speaking, they 

outlined each of the topics that ought to be dealt with. 

They made an outline of the topics that should be dealt with 

and the approach that should be taken to them. And I think 

J:he basic thing was that t hese resources should be available 

to a ll of t he people of Alaska, and that's where you find 

the equal access language. I t  was something th a t . . . . I  

.shouldn't say that they "dreamed" up, but i t  did not come 

from a pattern from other states. It  was not language that 

_had court interpretation from other state court' s for 

example. I t  was new language that they thought up and that 

expressed their philosophies as to how the resources should 

be used. Subsistence, per se, I don't think was a matter on 

which they focused. Because i t  was accepted. I t  was the 

pattern that_e_xisted in the free territory of Alaska and in
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Rogers:

territorial Alaska. And I think that when they wrote that 

language nobody was really sensitive to the possibility that 

the language could affect the fact that subsistence

 .subsistence was the highest priority/use of the fish

and game resources, but I think that Fred Rogers could te ll 

you that when you looked at the priority of uses. 

subsistence was f ir s t .  Then came commercial uses, then 

pleasure uses, in that order. And that was a face of l i fe  

and not something that they really needed to focus on when 

that article was written. Now what the debates were in the 

committee in substance, or on the floor in the plannery 

session of the Constitutional Convention, I cannot te ll  you. 

My job as Secretary was primarily administrative and 

.organizational and I was not on the floor listening to the 

debates and I was not in the committee sessions. George was 

in both of those things. So, I think that's about what I 

can give you, unless you have questions of me in terms of 

the history of how i t  developed.

My memory confirms what Tom has said, that at that time 

subsistence and commercial was focused primarily on f is hing 

and not the hunting aspects of i t .  The hunting conflict 

came with what I call the explosion of urbanization. We 

have a new population dumped on Alaska who wanted to go out 

and hunt and fish. When we were doing the constitution, 

that was in ‘56, that was a long time ago. Population was 

much smaller, and there had been a sort of an adjustment 

made between commercial and subsistence take of fish. In 

fact,  ̂ frequently the same people participated^ in ^ b o th  

,._fisheries. The thing that's happened most recently is the 

recreational hunting and fishing which is expanded and 

created a new conflict, which I don't believe was one that 

we considered seriously at that time. But Tom's mentioning 

that the priorities we discussed which were not incorporated 

in language, but were probably thinking was that subsistence
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f irs t  because of people's l i fe  depended on that. .Commercial 

—second because people's livelihood depended upon i t ,  and 

recreat i onal t hird because this contributed to people's way 

of l i fe .  So that was pretty much the definition we had in 

mind. But one thing that we did in the constitution was to 

leave a lot of things out. We said the legislature will 

take care of- those. This is one of those issues.

So, you're saying that the subsistence issue, you fe lt  was 

going to be addressed by the legislature?

I tirnk that that was pretty much the feeling of the group. 

The resources committee. I t  was not one that was a burning 

issue at the time. As I say, an adjustment has been arrived 

at without any help from any of us, between the fishermen, 

and the subsistence fisherman.

Questions? Rep. Hudson.

Yes, thank you Mr. Chairman. Judge Stewart, you were on the 

bench for many years and we are reacting to a recent to a 

court determination on the_ equal access provision, these 

would be the rural allocation of subsistence uses. And yet, 

you are living history as a part of that process, and you 

just told us that the subsistence uses, specifically and 

probably and primarily in rural Alaska, was always intended 

even to the original drafters for this provision in the 

constitution. I wonder whether or not the courts have 

either aired or not perhaps gone to sufficient determination 

as to whether or not that original intent has not been 

. . . . i f  they haven't taken that out of contents. I f  you hear 

what I'm saying is th a t.. . .
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Stewart:

I t 's  responsible. It  depends on what was argued to them, 

because their decision is a reflection of the arguments 

they received. On the other hand, since subsistence was not 

an issue, subsistence for rural people at the time the 

article was written, the committee members that drafted the 

article were, I think, were not sensitive to the possibility 

that i t  could be interpreted in this way. I suppose, i f  

you're asking me my opinion, I think that you'll probably 

have to the Constitutional Amendment that makes i t  clear 

that-tbis p rio r ity can be established or continued. I th ink 

that historically i t 's  always been there.

I guess what I'm asking is, that i f  in your opinion, both as 

.someone who's been there and as a member of the bench i f  

the authority doesn't already exist, i t 's  the interpretation 

of the authority that's at fault at this time. That is that 

the cour t 's  today are ru ling that the equal access provision 

does not provide for "subsistence" that the makers of the 

constitution had taken for granted would continue on. And 

so I'm wondering, you know whether or not we have to get rid 

of that or i f  you can amplify that in statutes or i f  some 

historical readings back made available to the courts 

wouldn't modify the courts decision today.

I doubt that i t  would. As I say, I th in k....  let me just

back up for a moment, I have a note from the honorable

delegate, Jim D t h a t  the other...I mentioned Truman

Endberg, but also on this comrnivcee were Muktuk Marston, who 

obviously was a man steeped in rural culture. Frank

Proctorvich, the native leader from LaRock who was reared in

a village that in those days were certainly of a subsistence

style flavor, and B il l  Egan. They were th e ...a ll very 

interested in subsistence and equal rights for natives as 

well. I think that the writers of that language, simply did

not see that given the language that there could be this



Hudson:

Stewart:

kind of a challenge. I don't have any argument with the 

Supreme Court looking at equal access language and saying 

that you can't enact laws under that constitutional language 

that would give preference to a class of citizens of this 

kind. Therefore, unless the constitution specifically 

recognizes a right to protect rural users, the court had no 

alternative.

But the constitution also provides today...this is B ill 

Hudson, for the record.. . .Also provides, today, for the 

sustained yield and the allocation among beneficial uses as 

opposed to users. Which some could argue that through the 

proper regulations, then perhaps, backup statutory 

requirements, that we could continue to provide, in effect, 

the continued subsistence uses, not necessarily specifically 

naming, say native or rural or one sector of Alaska over 

another, but by attacking the thing from the uses point of 

view as opposed to users point of view.

I t 's  possible. I'm certainly not going to s it here and say

I have a legal opinion, you can't do that. I think i t  is 

possible. I t 's  not something I've studied, I haven't 

focused on the issue until this morning. First of a ll,  all 

I can give you is the historical circumstance under which it  

arose and that historical circumstance was and in my memory

was subsistence was an engrain part of the culture. And i t

wasn't something that those delegates thought they were 

.somehow going to lose given the use of the term equal 

access. They were specifically trying to prevent, for 

example, commercial interests, the commercial fishing 

interests from outside of Alaska from having some kind of a 

strangle hold. And the equal access was to assure that that 

wouldn't happen. But I just don't think that they had 

before them an issue of whether or not subsistence uses, 

apart from the users, would be subject to limitations under
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the language that they chose. It  was not being discussed. 

Because everybody did i t ,  most of the communities

___________ . I got a pass from high school so I could go

hunt a goat. So my family could eat goat, l ite ra lly .  One 

winter we lived on moose a ll winter. When there was a 

depression in 1932. We had nothing but moose meat.

Rogers: We lived on canned salmon in San Francisco once

Stewart: But, as I say, i t  was a part of l i fe ,  and they didn't have

to focus on i t  separately, and I don't think they ever

dreamed that that language could be interpreted as the court 

has done. I don't have any argument with what the court has 

done, because when you read the language on i t 's  face, equal 

access means that. But whether or not you can come up with 

some statutory scheme, I'm not here to say.

Navarre: Rep. Taylor.

Taylor: Thank you Mr. Chairman, (voice inaudible - not at mike)

Phone: Dillingham can't hear the question.

Taylor: ( s t i l l  not at mike - d iff ic u lt  to understand - will do best

for transcribing) I said, I think i t 's  wonderful for both 

these gentlemen to be here today. I certainly appreciate 

the background and perspective that they, Mr. Do#gan and

other.bring to us because we need t h a t _______________ . We

often abandoned just as many people have abandoned in the 

rural areas listening to the elders. We have lost

  same thing in our haste to move forward with

solutions to perceived problems. My concern here is the 

one addressed earlier by Mr. Hudson. And that is that i t

would appear as though we do have the opportunity to

legislatively provide for a mechanism that will protect what
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I think is an essential element to Alaskan l i fe  and we can 

do so, I believe, through the constitution where i t  allows 

us to

discriminate as a legislature among uses of the resources. 

Now,...

We're breaking up badly.

I can't help that. My concern at this point is that 

simplistic solutions have been offered. They say pass an 

amendment to the constitution and i t  w ill happen. The 

problem occurs when you practically car^y out any of those

simple solutions. And the problem is one of resource

management, 'cuz that's the real bottom line here. We have 

two things I guess we're really responsible for. One is to 

preserve a certain l i fe  style, and an opportunity out there,

I certainly support that. The second, however, is a mandate 

that we are to manage that resource and not allow resources 

to be disseminated or to be abandoned through neglect or 

misuse. I think that's a very d if f ic u lt  thing to carry out 

as a practical matter. When the population was much 

smaller, and people had an understanding, so to speak, of

the need for their neighbor to have a extra moose or an 

extra few deer....one fe lla  has maybe a good job and he can 

afford to buy groceries for his family, the other fe lla  is 

out of work because the mine has shut down or whatever, and 

no one thought a thing about him taking an extra deer or 

-two, i t  was anticipated he'd have to. I f  you had food, you 

helped him out too. Now we're into times when we've got 185

airplanes on floats flying around, and we've got

snowmobiles, and we've got expanding populations and we're 

faced with the d iff ic u lty  of trying to sort out very small 

practical problems in small areas. We're not really talking 

about big uses the resources, and yet people who are in the 

commercial fishing industry right now, I think, are very
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frightened of this whole concept. Especially since we put 

in limited entry. They perceive the closure or a vault like 

reaction out of the state of Alaska. Closing down major 

fisheries resources. People who are concerned about 

developing this state, as far as roads, gas pipelines and 

other things are very concerned..............

  than they want to do. And we certainly did not see

the misuse of our court systems through the injunctive 

process during the year that you're talking about. People

didn't go out and f i le  _______  law suits in 1955, just so

they could restrict or prevent the development of a road or 

a bridge or a highway. Nor did they go out and do those 

sorts of things and then say, "Well, you can pay us off, 

we'll allow you to go through now, and just take care of a ll 

of th is.". Those things are now a fact of l i fe .  We work 

with those things every day. And.......

I'm sure you agree with me that there are too many lawyers.

You bet I do, Tom. We have for years. Too many good ones, 

we'll say that. Not enough courts. But my concern in, I

think we may be able to address this in this fashion. But

I'm looking for local and regional solutions on a fish and 

game management decision concerning the utilization of the 

resource. And through that providing a macrocosm for the 

continuation of lifestyles and cultures and other things. 

Because as soon as I attempt to make discriminatory 

decisions based upon where a person lives, what the color of 

their skin is, what religion they happen to practice, I 

think I'd  find my self in complete conflict with the very 

tenants of this society that we a ll  so allegedly agree with. 

So, I find that very d if f ic u lt .  I t 's  going to be on uses,

how that resource is going to be used, gonna have too much

problem coming up with some stuff on i t .  But i f  i t 's  going



to be on users How do I te ll  the fe lla  who lives on the

Kenai Peninsula, works up on the oil patch, and he wants to 

go back up home because i t 's  whaling time in Barrow and he's 

always gone out with his family. He's always participated 

in that. Am I supposed to pass something something that's 

to preclude him from going back home and doing that? 

'course, I would hope I'm not. I hope that's what

____________  is saying. Everytime you attempt to carry out

one of these schemes, you run into these impractical, 

ridiculous scenarios. I have a question for you George on 

percentages. Now, what percentage.. .what is the racial 

breakdown on people living in the rural areas?

Rogers: . Robin, I don't have that figure here, but i t  is down on the

native. I just can't give you th a t . . . . I  could get that 

figure for you very easily.

Taylor: Somebody told me the other day i t  was 60/40 roughly.

Rogers: Yeah, i t  may be about that now.

Taylor: Okay.

Rogers; But at one time i t  was almost a 100% as you know.

Taylor: Well, of course. But i t  isn 't today, that's what I'm

getting at.

Rogers: So, what I'm talking about here, and I notice I didn't

use...when I talked about that, I didn't use the term 

rural/urban break. I think that's what makes this 

significant today. I used the native figure to indicate 

what happened to a people who were dependent upon 

subsistence, when you had commercial development take place.



Taylor:

Rogers:

Now we have this other club now, between the urban and rural 

users.

Well, I understand that, but my frustration, I guess is 

that, my d istrict, as you know Reverend, is Ketchikan, 

Wrangell, Petersberg. Using the numbers that you've used as 

a benchmark, everybody seems to grab at different numbers, 

some people 750, and the numbers go as high as 3 to 4

thousand as ______________ urban/rural. I f  we use your

benchmark of 2500, a ll of my urban dwellers would be 

precluded from subsistence. Many families in Wrangell and

Petersberg, and even in Ketchikan who u t i l iz e   a

significant portion of their diet is foods, whether i t 's  

.salmon or berries or whatever, that are gathered off the 

land. And I have a hard time coming back from Juneau saying 

"sorry folks, you're out of the business".

See, I wasn't advocating that figure, that's one that the 

census uses when they figure out urtjan l i fe .  So let's just 

use that. I think I ' l l  preface that by saying, you don't 

have to agree with this for purposes of this discussion, but 

we'll use that. Tom made reference to the resource 

development board constant that he and I worked on. We had 

a definition of rural that was based upon the size of the 

place of residence and whether or not i t  was accessible by 

surface transportation. In other words, isolation and size 

were the two things. Limited entry has as you know, and the 

brownie points you get to get a permit, one is the 

a vailab ility  of alternative employment. There are lots of 

these things that really should be worked into our concept. 

And I agree with you, you can have a place that's a 

thousand, which is very urban, maybe a government or 

military outpost, that has nothing to do with the size, and 

in your case where you have a population that is partly 

dependent upon the harvest of resources, timber and fish,
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but also everybody has personal use of the resources which 

is another term for subsistence and those things are the 

things that have to be protected as well as the traditional 

uses.

Mr. Chairman, I don't want to try to comment on the merits 

of constitutional amendments legislative changes, because 

I'm not a student of this subject, and I really haven't 

given i t  adequate consideration to be competent in giving 

you responses, for example to Representative Taylor's 

comments. Glad I'm not on the legislature, I'm retired. I f  

you have any questions, otherwise, I'd be glad to try to 

answer them, but I don't feel myself to be competent address 

the merits of these issues. Historically, but not 

currently.

Representative Hudson.

Thank you. I think I'm sensing that the solution has got to 

come from...in some form amplifying the findings behind the 

original intent of the constitution since that's the guiding 

light as far as the State of Alaska is concerned. And/or 

changing ANILCA since that's sort of the guiding light of 

the federal lands concern. Or finding someway in which we 

can accommodate both of them, and live within both of them. 

But i t  sounds to me, as though from your testimony, and your 

recollection of the fact of the subsistence use, subsistence 

.use of fish and w ildlife  was always intended to remain and 

was not to be excommunicated by virtue of the adoption of 

the equal access. I f  I understand you right, you're saying 

that one of the biggest motivators perhaps to an adoption or 

incorporation of the equal access provision, was to make 

certain that the out of state fisheries activities didn't 

come in and gobble up all the resources. That you were more 

concerned in developing that provision that the economic
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development of the resources and the access of the resources 

in order to accommodate that was ery important to embody in 

the constitution. Is that essentially correct?

I think so.

As so, i t  seems to me as though those are findings that 

ought to be documented by the body at large here. So 

that... maybe we can't affect the McDowell case at the

present time. Maybe th a t'l l  stand. Maybe, as you say, that 

they've dealt with that upon the merits of what was

presented them on the surface. But i t  seems to me as though 

that's the kind of stuff that needs to be put into law. But 

i t  needs, in my opinion, not to users but to uses. Just 

like you say subsistence uses and then in law come back in 

and have the guts enough to define what the hell subsistence 

uses really are. Because we don't do that. We leave that 

up to some court to decide that. And I think that we, as 

legislators, ought to go back in and strike a consensus as 

to what subsistence uses are. And that may not necessarily 

say that just because you live in some rural part of Alaska

that you are the only one that gets i t .  I t  may say that

subsistence includes the customary and traditional and even 

try to define that to some extent, so that...we're really 

talking, in my opinion, only about a very limited small 

percentage of the total resources of Alaska. The balance of 

i t  is probably of sufficient quantity to handle the 

commercial needs and the personal use. And I think 

personal... use also needs to be....

________________  sustained yield.

Hudson: Managed on a sustained yield always. And then from their we 

work i t  on down, but....You know we're to figure out how in 

the world we can make something that is not well defined



Stewart:
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Stewart:

Navarre:

Taylor:

useful, and I think we've got to work on definitions. Both 

from the federal side as well as on the state side, and then 

we can protect those legitimate native and non-native rural 

subsistence requirements and at the same time, show that we 

are treating people equally. I f  they want to live in rural 

Alaska in order to have that priority, they can do so. You 

know. Do you think I'm on the right track in this?

I don't have any argument in that. I just don't envy you 

the d if f ic u lt  job of trying to reach that kind of a 

definition.......

speaking at once - inaudible)

I've not seen i t  previously defined in law. It 's  going to 

take somebody with imagination and expertise to try to come 

up with i t .  But I don't have any argument with the 

principle.

Representative Taylor.

Yes, thankyou Mr. Chairman. Tom as we struggle with this 

and we're not alone, we've watched legislative sessions now 

for over ten years struggle with this question. They tried 

"needs" base, that didn't work. I t  was held as 

discriminatory. We tried urban vs. rural, that certainly 

.didn't work. And each time we tried to do...use the word 

you just suggested, make that definition, draw some line 

someplace, each time we do that, we are immediately 

indicating that one group or class of people someplace in 

this state, shall be allowed to participate in an 

a c t iv ity . . .and what we're really saying is that other groups 

shall not be. That's where we were in the f irs t  place. As 

soon as we start doing that, we run into problems. How in
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the world we could have survived all of this time.. . .without 

the intervention of the words subsistence being mandated by 

federal law, I don't know. It  seems to me that we survived 

pretty well, really. People understood what i t  meant, 

though we might not be able to clearly define i t ,  we 

understood what i t  meant and know one abused i t .  I think 

each of you know, from living in Southeast Alaska, we had 

quite an activity going on, on the sale of herring eggs on 

kelp. Down in Frank Brackovich's old country Kowak and 

Craig out there in Sea Otter Sound. This product was taken 

under the guise of subsistence, placed in boxes and shipped 

to Japan and were selling for several thousand dollars a 

box. We're talking millions of dollars of herring eggs on 

kelp that went that way. Felony complaints were brought. A 

tow or three year investigation. So we're not talking about 

speculated belief that somebody might abuse i t .  We've seen 

i t  abused. We know i t  can be abused. The one group of 

people talking about how their customarily and historically 

have been selling salmon ecgs for almost 20 years and that 

that ought to be part of t heir right to continue to sell

salmon eggs. I fished salmon a lot of years when all the

eggs went right out the shoot with the gurry and heads and 

ta ils .  Then I watched salmon eggs become more valuable than 

the entire salmon pack was. So when I hear about somebody 

catching a whole bunch of fish so that they can sell the 

salmon eggs, that doesn't sound like subsistence to me, that

sounds like a commercial use. When I see herring eggs on

kelp .being sold for millions of dollars to Japan, i t  sounds 

like a commercial use. I don't see a lot of i t  on the

t a b le s _______________ . That's the kind of thing we're

running into here. We start making these definitions, we're 

going to be precluding, in my d istr ict, by any numbers I've 

seen so far, everyone of my native families from being able 

to u ti liz e  subsistence. Some of these people are 80 years 

old and have been eating fish and deer a ll their lives. Now
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Taylor:
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Navarre:

their going to be told, "Oh no, you can't have this right. 

This right goes to someone who's living more rural than you 

are. I have a real hard time telling them they can't do 

that anymore, George. Just because they happen...I mean, my 

God, how big is Bethel? Will Bethel be precluded?

I wished I hadn't use the census figure, but I had to use 

something.

But everybody else is, George. They all are, they're all 

grabbing a number someplace.

And I think that, as I quickly suggested, the definition has 

to be more than just that. I t 's  a combination of factors. 

Yes, I agree with you, that the figure was applied 

nationally. We have to have a figure for Alaska and I don't 

think that's too d iff ic u lt  the way the Alaska population is 

distributed. I'd  say 80% lives in central places and for 

your concern is that your constituents would be considered 

urban, and I agree with you that i t 's  more than just the 

size, i t 's  the lifestyle and a lot of other factors. I 

think we can take care of i t  the way we did with limited 

entry points. I t  would be a combination of things.

Limited entry did take a constitutional amendment

That's right, because that was a special thing and 

.....s e ttin g  up ....I'm  not arguing. I'm not a lawyer, thank 

God.

Judge Stewart, how much difference would the courts give 

t o . . . i f  we passed another statutory change and defined or 

attempted to define subsistence and even rural and then put 

some findings in, an interpretation of what the legislature 

thinks the history of the constitutional convention, with
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respect to that issue, was. How much deference would the

courts give that upon a review.

The deference would come in the specific language that you 

used. Whether or not i t  was consistent or inconsistent with 

the language they were interpreting. I can't te ll  you where 

I've seen actual language that you're going to use and how 

does i t  measure up under what they wrote in the McDowell 

decision. I don't think i t 's  impossible to come up with 

some statutory language that would be consistent with the

existing constitution. It  might satisfy the bulk of this

problem. But I'm not prepared to sit here and write out 

some language for you. That’ s a d if f ic u lt  job. Why don't I 

say I'm glad you have i t  and not I.

Representative Salo.

Judge Stewart, In both of these...the explanation of what 

equal access was originally was real helpful here. I also 

am hearing from you that the constitutional amendment route 

in order to give the legislature authority to deal with all 

of the hard problems that are there, would be an appropriate 

route fo r.......

I'm not saying i t 's  a preferable route. I t 's  certainly a 

possible route. I f  you did i t  I would want to have the 

simplest, briefest language that enables an address to the 

subsistence question. And I'm not sure whether one or the

other of these things that are before you is better. I 

think I probably was attracted to the senate language 

because of its brevity and apparent simplicity. But, again,

I don't want to be heard to say that the constitutional

amendment is the only way you can go. I think i t  may be

possible to draft a statute focusing on use, and i f  you two 

gentlemen, Mr. Hudson and Mr. Taylor suggests on uses rather
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than users, i t  might pass mustard under the existing 

constitutional language. But until I say that language, I 

would not presume to say, "yes, i t  w ill" .

Salo:

Stewart:

Salo:

Stewart:

Salo:

Stewart:

Salo:

Stewart:

Salo:

Stewart:

Well, i f  you were to try to draft a statute or essentially 

do what Rep. Navarre laid out in front of you, i t  would be 

an appeal process to McDowell, would i t  not?

It would what?

It would constitute an appeal for process to the Supreme 

Court decision...

Well, not until somebody brought a case.

Wei 1, my auestion.......

I f  you passed the statute and the governor signs i t  and i t  

becomes law, and until somebody then challenges the valid ity  

of i t .......

We can probably anticipate that though, right?

Depending on what i t  says.

Well, what I'm trying to figure out is, which is the more 

efficient way to get to legislative authority for dealing 

with the more complex issues than a long term solution.

As a matter of policy, I do not like to see the constitution 

amended, unless i t 's  absolutely necessary. And especially

in the form of an amendment that puts restrictions on

everybody having equal rights. I would hope that some route 

would be found where you didn't have to do that. But, as

with limited entry, i t  may be your only alternative. I
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think I'm not very helpful to you. I think i t  would be 

desirable i f  you had staff people trained in this field that 

could attempt to come up with a statute that would pass 

mustard under the tests that was laid down by the court in 

McDowell, and what the existing constitution requires, but 

i f  you can't find language tha* would do that, then your 

alternative is the amendment.

What's your analysis of the strict interpretation of rural 

subsistence preferences in ANILCA? You know, 

judging..basing back from where we came from as a state.

I wouldn't presume to say. George would be more qualified 

than I. I'd  have to have the ANILCA language before me and 

look at the cases i t 's  interpreting and I've not done that.

I'm not an expert.

Yeah, I'd have to check the language too, B i l l ,  but

i t  again, we're concerned about the definition of rural

as a very valid one. I t  depends on how you define i t  and of 

course, we were dealing in that legislation with a 

particular group of Alaskans rather than where they lived. 

We were trying to settle aboriginal land claims which 

included subsistence use.

George, the federal definition that there intending to use 

now is 2500 or below is rural, 7,000 or above in non-rural, 

absent any others, that I guess, findings, indicate 

otherwise. And the areas between 2500 and 7,000 are going 

to be determined based on, I guess, looking at a lot of 

different criteria and testimony to determine whether or not 

i t  f i ts  the rural type o f.......

What we're talking about when we say rural is a way of l i fe ,  

as well a s .. . . I  mean we think Robin's done that very
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Rogers:

Hudson:

clearly. Talking about his old people who live in an urban, 

by definition, center for a living what would be considered 

an rural l i fe  style and this is one of the things that we 

find a ll  over Alaska not just in your constituency. I'd 

have to re-reexamine that sort of attempt to sort of 

arbitrarily set the lim its. I t ’s a very tough one. I don't 

like to have just, what is i t  the census does, just one 

criteria for cutting i t  o ff.  They have to, because they 

deal with statistics, we deal with people. The rural 

development resources court that Tom mentioned, we tried to 

factor in size and isolation, but then that, again, 

precludes your constituency. And it  has to be done on the 

basis of how the resources are used, for what purpose. But, 

I'm not answering your question.

This is Mikej/arture  ̂ and they, I guess they have indicated 

that i t ' s  not going to be simply an arbitrary number. What 

they've indicated is that's what their starting point is 

going to be, but then they're going to factor in other

criteria to try to determine whether or not i t  truly f its  a 

non-rural or rural designation that they've arbitrarily used 

at the starting.

When we get the 19...which census is this? ........ 1990

return's then, I'm going to be very interested in going 

through a ll  the socio and economic indicators because in the 

last several decades, in fact every time I live here, every 

decade, you have to redefine Alaska. I think precisely what 

we are going to have to be doing here is not just defining

rural, but defining what Alaska is. And I do think that

those returns are going to be very useful i f  they use them 

right.

This is B i l l  Hudson. I t  was rather interesting this 

morning when we listened to the federal managers. The
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Federal Fish and Game people. They said that they picked 

the 2,500 as a figure out of the bureau of census. Their 

definition of anything over that was urban and then they

picked 7,000 on the basis...in the old law Ketchikan was
»

included in the 5 that were not rural, that were urban, 

considered urban, was Anchorage, Fairbanks, Ketchikan and 

Juneau and at that time Ketchikan had about 7,000 

population, so they choose the census figures as the bottom 

hand and the 7,000 predicated upon that. So everybody is 

scrapping for some sort of an arbitrary definition. Which 

is why I really believe that the legislature is empowered, 

and should be responsible enough to really try to figure out 

a definition that, in fact, does what is the proper thing to 

do. You know that settles this thing to some extent and I 

think that would even help the future court cases.

I think that has to come in the form of a statutory change. 

Not necessarily a change in the constitution.

One of the possibilities, that seems to me, is...both you 

gentlemen speak of uses rather than user. But then i f  you 

do that, i t  seems to me that you would probably have to 

license people to make that use. (Several voices talking at 

once - indiscernible) Special licenses for the use that you 

might have to set up much more of a bureaucracy than you now 

have to arrive licensing. Look at the problem that limited 

entry; had to determine with cases. And the courts s t i l l  

have issues about who is and who's not entitled to a permit.

And that is true, your honor, and I think that certainly 

there are other and misuse of economic situations such as 

indicated on the permanent fund application and other 

wide-spread l ite ra lly  encompassing, a ll encompassing, types 

of things out there. And I know that's something that's
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very likely is going to be involved in this, but I don't 

know any other way out of i t .  The value of the equal 

access, i f  I might just one quick one, the value of the 

equal access perhaps is maybe just as legitimate today as 

when i t  was incorporated originally. I f  that intent is

carried forward. I f  the original intent is carried forward 

so that the "intent" of equal access was to make certain 

that a ll of Alaskan's had an opportunity to the resources 

for legitimate development or for, you know, public policy, 

or public interest development and not necessarily as a 

curtailment of the other subsistence uses.

This is Loren Leman. Mr. Rogers you went tnrough some 

interesting numbers on demographics, and I don't have the 

length of your history, I don't recall the mid-thirties, but

I do talk to my dad who te lls  me many of the same stories

and I do remember the m id-fifties and I can attest to what 

you two are representing about subsistence use going on and

i t  just wasn't considered to be a big deal. In fact, in the

community where I was raised, people would subsistence fish 

and typically share the early kings that were caught or reds 

as one were. And i t  just became a "thing", you know, you'd 

share that. That typically was done and set a net in front 

of a trap and now i f  you did that, you'd probably get shot. 

But then i t  wasn't a big deal, you know. In fact we'd even 

scoff at the inefficiency that some people would go through 

in doing i t .  But things are different now. But one of the 

things you didn't mention, and I think i t 's  'cuz you didn't 

talk about native vs. non-native, but an interesting 

statistic  is that Anchorage is now the largest native 

community in the state. One of the problems I'm having, and 

I know Rep. Taylor talked about i t ,  is that the proposal 

that was presented to us for a vote, the closing days of 

last session, really didn't provide for accommodating for 

these people and many of which I think depend on
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subsistence. I've been to potlatches here in Anchorage, I 

don't know exactly how they got i t .  I don't know i f  i t 's  

subsistence, or commercial, or sport, or poaching or 

however, but i t 's  certainly a part of their lifestyle. I'd 

certainly like to make sure that those people, in addition 

to those native people, those non-native people who really

do depend on subsistence may live in Anchorage or other 

urban areas would have access. But at the same time I'm

concerned about opening up and creating 500,000 users who

all of a sudden, because i f  i t 's  available, become 

subsistence users under a more liberal standard than the

sport or recreational type regulations that we have. So, 

i t 's  a ... .th is  issue is complex to me. There's not an easy 

answer and I appreciate what you're saying and I think of 

mine as more of a comment than a question. I f  you have any 

response to any of those thoughts I'd appreciate i t .

This again is something I think that i f  when we get the 1990 

census that we can see what has bee:i happening. There has 

been an increased urbanization of native population. And 

the native population, as I indicated, has since WWII 

expanded very rapidly, almost explosively. And a great deal 

of that population is, as you indicate, Anchorage is the 

largest native community in Alaska. Southeast Alaska we 

have two, in addition to the regional and village 

corporations we have two urban corporations. These are 

natives who live in Sitka and Juneau who have, in a sense, 

asked.to be incorporated because they are no longer living 

the l i f e  style of the village. They're living a different 

lifesty le . However, the traditions are s t i l l  there as you 

point out. Potlatches and so on. Where very much is...where 

those of us European have certain traditions that we

observe. On _______ (Burnis?) night I wear a k i l t  for

example and that sort of s i l ly  thing, but then that's 

important too. There is, when we're talking about the use
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of a resource, when you become urban, you change your 

lifestyle. You s t i l l  may have traditions, but your 

lifestyle, the way you live can change from the way you l ife  

when you lived in the villages. And i t  is something that is 

very complex. It is something, as I said earlier, that we 

have to redefine Alaska every ten years. That we're going 

to be faced, with this again. And looking at the native 

population, how they f i t  into the scheme of things. That's 

a very important point to bring out. The people who have 

traditionally been rural to become urban. Their particular 

place in the scheme.

Representative Taylor.

Thank you Mr. Chairman. I am concerned that as we continue 

to struggle with this problem, that we maintain before us 

the...what I think is the crucial issue..or the crucial word 

here, that's "resources". There's only a argument over how 

many caribou are going to be shot in a given herd while 

there's s t i l l  a herd of caribou. I f  there's no longer a 

herd of caribou, there's no reason to argue about who's 

gonna get 'em, 'cuz they're gone. They're destroyed. The 

way we maintain that herd of caribou or that salmon run into 

a given stream is what we've felicitously, I think in this 

state call management, because I think we do a very poor job 

of managing our resources. And what we really usually do is 

manage man's activity as a predator on those resources. We 

-don't do anything about the bears or the wolves. They won't 

let us touch those. They'll let us talk about what man's 

impact is on the resource, so what we really do is, we don't 

regulate the resource, we regulate men. How they're going 

to approach this. I t  would seem to me that i f  you have some 

scientific basis for the management of fish and management 

of ungulates in Alaska, then i t  ought to bear some 

resemblance to a scientific proposition that says we need to
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maintain 'x ‘ amount of these critters wondering around so 

the heard w ill continue to grow and be sustained. We call 

that sustained yield. But that's our bottom line. We can't 

allow any more than that to be taken. And i t  shouldn't 

matter at that point. What the use is that man might put to 

i t .  Whether i t 's  recreational, livelihood or lifestyle. We 

can't k i l l  them all off. Some where's above that limit 

we've got to have...we've got to establish some priorities. 

And as our populations, as you've indicated George, have 

been expanding in both our urban and our rural areas, with 

what appears to be a fluctuating, but somewhat fin ite  game 

and fish resource. We're ending up with a conflict

between...of being.. .we're being asked as legislators to 

establish who shall get this resource and have access to is 

and who shall not. And as you have indicated to do i t  just 

on the arbitrary basis of how many people happen to 

congregate together in a given community, really doesn't 

have to say anything about their lifestyles, who they are, 

what use they'll put the resource to. It doesn't say any of 

those things. And yet i f  we attempt to come up with another 

series of definitions, we run into the bureaucratic problem 

of how in the world do we administer this monster? What i f  

instead we manage the resource and the use made of the

resource, as opposed to the individual people who may, at 

given times, choose to use i t .  Limit the taking the 

resource its e lf .  As opposed to limiting the takers, and 

their a b ility  to do i t .  One suggestion that had been made,

I think Senator Halford made i t ,  was people want to go shoot 

at caribou on one side of the Brooks Range, let him eat i t

there. I f  they can't eat i t  there, they want to take i t

someplace else, but we don't allow them to transport i t  out, 

then they'll probably not going to f l y  all the way up there 

and shoot a caribou for the fun of k il l in g  i t .  I f  we impose 

something like that now on the Kenai River, i t  probably 

wouldn't work. A whole bunch of people live in that area,



Rogers:

Taylor:

and you could probably have a greater impact on i t  than what 

would be healthy for the resource. But i t  seems to me, that 

with tunnel vision, say some groups of people living in

certain areas shall have unlimited source to the resource. 

Someplace, whether i t 's  the federal government or us, we've 

got to manage that resource so's not to k i l l  i t  off.

Well, I would assume that that was inherent in this thing.

That they would not have unlimited use of the resource.

I t 's  very much like the North Pacific Fisheries Council

trying to regulate the extended fishing zone. You f ir s t  of 

a ll determine what they determine optimum yield. Which is 

different than the maximum sustained yield. Then you put 

the total allowable catch, then you divide that out among 

the catchers. The object being, of course, to Americanize 

the catching. And very much the same sort of thing here is 

once you've established in a psudo-scientific way of what 

the allowable take shall be, then you set up priorities as 

to how much will be allocated to each potential user of the 

resource. And that's when the squeeze comes, of course. 

And that's where, when we were talking aoout the 

constitutional convention and the discussion there the four 

men that.. . .Delegate Dugan gave us their names for the ones 

that were constantly pushing for the.. . .giving the 

priorities to the subsistence use and the commercial use 

second and the recreational third. That's an allocation 

format. What...I agree with you, f irs t  of a ll you've got to 

establish.. .the resource has got to be managed. The 

resource has to be sustained. You don't allow anyone just 

to go in there and arbitrarily  destroy the resources simply 

because they have a prior right established by law. But you 

start with that.

The state of Washington, Oregon and Idaho, now.. .between the 

treaty tribes and the Boldt decision are trying to figure
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out what 50% of their fishing resources...  now, by the way, 

i t 's  also a game resource and there's unlimited hunting 

going on in the state of Washington, of the elk and deer 

populations at night using the spotlight, the spokes at

night___________. They attempted to come up with something

about, oh, you could take 4 elk to a family. They couldn't 

figure out how to distribute what a family was. They got 

into arguments about that, how to make them count how many 

elk they were k il l in g  and so on. So I think we're going to

see some population decreases as far as their _____

populations down there in the near future. Probably as 

significant as what they've done with our salmon. But i f  I 

g o t...I  believe this is an example of what would f i t  Alaska 

very well, we got a very long river system with villages all 

along that river system that have relied for years and 

years, throughout history practically, that we know of, on a 

salmon run returning into that stream and being able to take 

the food they needed from that stream. Now those

populations are growing according to the newspaper article 

today and according to your testimony based on census

records, they're growing and growing significantly. Is the 

run growing? I don't know. Only my fisheries managers can

te l l  me that and I don't know how many  (wiers?) they

have in there to te l l  us. Is i t  growing or declining or 

whatever? We got to rely on some of the local people to 

te l l  us that. My good friend Mr. Hoffman sitting down here 

is very concerned about the fact that his people don't think 

they'v.e been getting a very good cut out of the management 

of that resource in this State. I t 's  just like you 

indicated historically years ago that a commercial take at 

the mouth of that stream, seems to be so large that there 

aren't enough fish that make i t  up the stream that they get 

what is fa ir  share. Well, I'm sympathetic to what he's 

saying there. I'm concerned about that and their livelihood 

depends on that. How they're going to get by the winter



maybe. The state of Washington, they decide, basically 

faced with kinda the same problem. Vote decision, we're 

allowed to take any..a 50% of our fish, we'll decide to take 

them half way up the river..they find they can't open up a 

fishing season down there, u ntil "X" number of fish have 

been caught in a given area. This raises a ll kinds of havoc 

on how you're gonna manage the fishery and what you're gonna 

do with i t .  I can see very similar problems occurring right

here every time we attempt to _______________. Not that the

people up the river shouldn't get the fish. I don't think 

anybody in this legislature would deny them that or suggest 

that they shouldn't have that. S t i l l  what do we do with one 

of the largest industries in the state sitting right of the 

shore here and they're a ll  s itt ing  there with their hands 

folded and people out of work because we're waiting for 25 

sockeye to make i t  far enough up the stream so we can say 

the fishery can now open. Maybe there's another solution. 

Maybe we we'll require the guy taking the commercial fish 

out here to certain that they get up. The next year we 

adjust the time opening and so on. I guess I'm suggesting 

that we try to work within regions upon specific resource 

problems with specific uses to which that resource is put as 

opposed to trying to paint this state with one broad brush. 

My theory is you paint i t  with one broad brush, you're going 

to end up with unique problems of excluding people from this 

a ll over this state, which I don't think any of us would 

like. I f  we...Will Hensley suggested this a couple three 

years ago and many people reacted opposed to i t ,  other 

people thought i t  was a pretty good idea. I ' l l  throw i t  out 

here for your consideration. What about u tiliz in g  our 

regional fish and game boards? By giving them a more 

expanded role to play other than just being advisory to our 

Fish and Game Board? So that those regional boards could 

begin to make allocation decisions at least on subsistence 

basis. And to determine what is a fa ir  use and a fa ir
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amount of caribou to be taken in a given area. What the 

fair use of salmon is, and how many should be taken in a

given area. Would they not be better located to make those

kinds of decisions then me sitting in Juneau trying to te ll 

somebody how many caribou they can shoot on the north side 

of the Brooks Range? That's my suggestion. I'd like your

comments on whether or not we should ___________________  at

the same time.

I think i t 's  certainly one that we should definitely 

consider, because otherwise we end up with, as

you________ arbitrary definition, arbitrary decision making,

which you turn a crank and a decision comes out without any 

human input.

Thank you. Mr. Stewart, you have any comment?

No, I just, . . . I  don't think I have any more to offer to 

you.

I'd  like to thank you for participating Mr. Stewart and Mr. 

Rogers. At this time I want to invite Jim Dugan, who is the 

delegate to the Constitutional Convention to offer a comment

he would like with respect to the historical. _________

to adjourn as soon as we are finished here and reconvene at

about 1:15.

Mike had to do this since he's my nephew. I wanted to clear 

u p ...I  have quite a l i t t l e  to say about this, but I'm only 

going to attempt to clear up the reason that the 

Constitutional Convention didn't go into this matter any 

further then they did. When the Natural Resources Committee 

and all other committees were, of course, trying to develop 

their particular part of the constitution, they would hold 

hearings within the constitutional group themselves
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periodically, just to kind of straighten out their thinking

and so on. In a preliminary session a couple o f  Muktuk

Marston, who was the commander of the Eskimo Scouts, made a 

very eloquent plea, to be sure that his people, the Eskimos, 

were treated as equal of everybody else. Not equal people, 

but equal under the policy that we were setting. Truman 

Endberg, who was the union business agent for the Commercial 

Fishermen in Dillingham recognized very well, and stated so, 

that subsistence was a necessity. Anyhow, Bill Egan, as he 

would do from time to time as the President of the 

Constitutional Convention, would step.......
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^STATEWIDE POLL- A CLOSER 
^OOK AT THE

P o lic y  A n a ly s t s ,  L im ite d  c o n d u c te d  a  ra n d o m  s ta te w id e  t e l e ­

p h o n e  SAMPLE OF 608 ADULTS. THE FOLLOWING IS A BREAKDOWN 

OF POLL NUMBERS IN SIX AREAS OF ANCHORAGE.

F e d e r a l  M an a g em en t  v s . S tate M a n a g e m e n t"

If you could choose between letting the federal government continuing 
management of subsistence on most Alaska land or transferring this responsibil­
ity of managing subsistence to the State government—would you choose 
the federal of State government?

A n c h o rag e

F indings

Federal
State
D on't
know

18.0%
77.0%
4,9%

Anchorage Breakdowns

Downtown/ South
Sand N Midtown/ East Anchorage/ Midtown Eagle River/

Lake Mtn. View Anchorage Girdwood Chugiak

Federal 17.5% 20.6% 25.6% 12.3% 15.1% 15.2%

State 80.1% 75.8% 69.5% 793% 78.1% 84.8%

Don’t know 2.4% 3.6% 4.9% 8.4% 6.8%

V o te  o f  P eople  o r  L egislative  A c tio n ?

The State of Alaska has been trying to resolve the issue of subsistence for several 
years. Do you think the subsistence issue should be settled by a vote of the 
people on a constitutional amendment or by legislative action m Juneau and 
Washington, D.C.

A n ch o rag e

F indings

Don’t know

Anchorage breakdowns

Downtown/ South

•.V Sand N Midtown/ East Anchorage/ Midtown Eagle River/

1 Lake Mtn. View Anchorage Girdwood Chugiak

Amendment 79.6% 70.7% 763% 72.1% 74.0% 77.9%

Legislation 18.0% 23.6% 23.7% 20.8% 15.1% 22.1%

Don’t 2.4% 5.8% 7.1% 10.9%
Si know



S t a t e  C o n s t i t u t i o n a l  A m e n d m e n t ?

Do you favor or oppose a state constitutional amendment transferring 
federal control over subsistence to the State of Alaska?

A ncho rag e

F indings

• Favor 73,8%  ;
Oppose 18.9%
Don’t 7.2% 
know

Anchorage Breakdowns

Downtown/ South
Sand N Midtown/ East Anchorage/ Midtown Eagle River/

Lake Mtn View Anchorage Girdwood Chugiak

Favor 80.1% 77.2% 673% 74.9% 74.0% 703%

Oppose 12.1% 17.4% 27.8% 03% 15.8% 29.7%

Don’t know 7.8% 5.4% 4.9% 11.84% 10.2%

P eople’s  C h o ic e  v s . F ed er a l  C ontro l?

Which of the following two approaches would you rather see?

A. A comprehensive constitutional amendment which would place the State
of Alaska in complete charge of subsistence and would take effect after a majority 
of Alaskan voters approved the proposal in a statewide election, or

B. Action by the Alaska Legislature which would have the state r -p J  icderal 
governments share control over Alaska's subsistence program, ano require addi­
tional action in both Washington, D.C. and Juneau?

A ncho rag e

F indings

A 74-0%
B 20.6%
Don’t 5.3%

Iknol’ J H I

ANCHORAGE BREAKDOWNS

Downtown/ South
Sand N Midtown/ East Anchorage/ Midtown Eagle River/

Lake Mtn. View Anchorage Girdwood Chugiak

A 79.6% 76.0% 76.6% 61.4% 80.8% 82.9%

B 20.4% 20.4% 21.9% 25.7% 15.8% 103%

Don’t know 3.6% 1.5% 12.9% 3.4% 6.8%



Is T h e  F ed er a l  G o v er n m en t  Doing A  G oo d  J o b *

The federal government currently manages resources, including hunting, 
fishing, and subsistence, on the 220 million acres it owns in Alaska. How good a 
job is the federal government doing? Would you say the federal government is 
doing a very good job, somewhat good job, somewhat poor job, or very 
poor job of managing its Alaskan land?

A n c h o r a g e

F in din g s
':v

Good 36*2%
Poor 41.3%
N eutral 9.4%
D on 't 13*0% 
know : ..-mm:

Anchorage Breakdowns

Downtown/ South
Sand N Midtown/ East Anchorage/ Midtown Eagle River/

Like Mtn View Anchorage Girdwood Chugiak

Good 37.1% 37.7% 37.6% 34.7% 37.0% 323%

Poor 35.2% 44.5% 42.2% 46.0% 22.6% 48.3%

Neutral 20.4% 2.2% 13.0% 5.5% 15.1% 4.2%

Don’t know 7.3% 15.6% 7.1% 13.9% 25.3% 15.2%

S u b s is t e n c e

Until December of 1990 (two and one-half years ago), Alaskan law defined sub­
sistence use as providing a priority for rural Alaskans, over urban Alaskans, in 
the taking of fish and game for personal consumption as food, clothing, fuel, or 
tools.

Do you favor or oppose amending Alaska's State Constitution to allow a priority 
for rural Alaskans in the taking of fish and game for subsistence use?

A n c h o r a g e

F inding s
< ' . v . v . v . :.

Favor 55.0%
', '  | ■ j-v

Oppose 33.1%
D on’t  11.9%
know

Anchorage Breakdowns

Downtown/ South
Sand N Midtown/ East Anchorage/ Midtown Eagle River/

Lake Mtn View Anchorage Girdwood Chugiak

Favor 49.2% 58.5% 62.4% 47.0% 66.4% 49.8%

Oppose 34.7% 30.7% 283% 41.2% 19.2% 39.2%

Don’t know 16.1% 10.8% 9.3% 11.8% 143% 11.0%



R e f : c o n a m d r n t . m s s  

CO N C ER N S  W I T H  A C O N S T I T U T I O N A L  AMENDMENT ON S U B S I S T E N C E

-  EQ UA L  R I G H T S  AND COMMON U S E  —  E q u a l  r i g h t s  a n d  c o m m o n  u s e  
o f  - f i s h  a n d  g a m e  p r o t e c t e d  b y  t h e  c o n s t i t u t i o n  m u s t  NOT  b e  
c o m p r o m i s e d .  T h e r e  i s  n o  a s s u r a n c e  t h a t  a n y  p r o p o s e d  
c o n s t i t u t i o n a l  a m e n d m e n t  w i l l  n o t  c o m p r o m i s e  t h o s e  
p r o t e c t i o n s .

-  R E T U R N  OF  S T A T E  MANAGEMENT —  A m e n d i n g  t h e  s t a t e  
C o n s t i t u t i o n  t o  c o m p l y  w i t h  A N I L C A  d o e s  n o t  r e t u r n  s t a t e  
m a n a g e m e n t  a u t h o r i t y .  I t  r a t i f i e s  m a n a g e m e n t  b y  t e d e r a l  
r u l e s  ( A N I L C A ) .  e n f o r c e d  b y  f e d e r a l  c o u r t s .  S t a t e  m a n a g e m e n t  
i s  n o t  r e t u r n e d  u n t i l  s t a t e  r e g u l a t i o n s  a r e  e n f o r c e d  t h r o u g h  
s t a t e  c o u r t  p r o c e e d i n g s .

-  " R U R A L " ,  " N A T I V E " ,  "NO'  N E T  L O S S / R U R A L  P L U S "  p r i o r i t y  o p t i o n s  
—  A n y  o f  t h e s e  d i s c r i m i n a t o r y  c r i t e r i a  c a n  b e  p r o m o t e d  a s  
t h e  b a s i s  f o r  . a  p r i o r i t y  i f  a n y  c o n s t i t u t i o n a l  a m e n d m e n t  i s  
p r o p o s e d .  A l l  a r e  u n a c c e p t a b l e  a n d  i n c o n s i s t e n t  w i t h  t h e  
i n t e r e s t s  o f  t h e  m a j o r i t y  o f  A l a s k a n s .  D i s c r i m i n a t i o n  b a s e d  
o n  l o c a l  o r  r u r a l  r e s i d e n c y  w i l l  l e a d  t o  " I n d i a n  c o u n t r y "  
s t a t u s — t r i b a l  g o v e r n m e n t s  i n  c o n t r o l  o f  r e g u l a t i o n s  a n d  
t r i b a l  m e m b e r s  e x e m p t  f r o m  s t a t e / b o r o u g h  t a x a t i o n .

-  C O N S T I T U T I O N A L I T Y  O F  G O V E R N O R ’ S  S U B S I S T E N C E  B I L L  —  A 
c o n s t i t u t i o n a l  a m e n d m e n t  i s  n o t  n e e d e d  t o  " l e g a l i s e "  S B  
4 4 3 / HB  5 5 2 .

-  S U B S I S T E N C E  AND S O V E R E I G N T Y  —  C o n s i s t e n t  w i t h  t h e i r  " n o  n e t  
l o s s "  p o l i c y ,  AFN  w i l l  u n d o u b t e d l y  o p p o s e  a n y  A N I L C A  
a m e n d m e n t  t h a t  d o e s  n o t  p r o t e c t  a  " c o m m u n i t y / g r o u p  b a s e d "  
p r i o r i t y  a n d  f e d e r a l  c o u r t  o v e r s i g h t .  B o t h  p o i n t s  a r e  
r e l a t e d  t o  t h e i r  q u e s t  f o r  " I n d i a n  c o u n t r y "  s t a t u s .

-  A N I L C A  AMENDMENTS  b e f o r e  C O N S T I T U T I O N A L  CH ANGE :  A L E V E R A G E  
FOR  A N I L C A  CHANGE  —  A c o n s t i t u t i o n a l  a m e n d m e n t  a c c e p t a b l e  
t o  t h e  m a j o r i t y  o f  A l a s k a n s  w i l l  n o t  b e  a c c e p t a b l e  t o  A F N ,  
n o r  w i l l  i t  p e r s u a d e  t h e m  t o  s u p p o r t  A N I L C A  c h a n g e s .  A 
c o n s t i t u t i o n a l  a m e n d m e n t  o p p o s e d  b y  AFN  b u t  a c c e p t a b l e  t o  
t h e  m a j o r i t y  o f  A l a s k a n s  MAY e n c o u r a g e  o u r  C o n g r e s s i a n a l  
d e l e g a t i o n  t o  s u p p o r t  a m e n d i n g  A N I L C A  i n  s p i t e  o f  AFN 
a b j e c t i o n .  D a  we  h a v e  a n y  c o m m i t m e n t  f r o m  t h e m ?

-  C O S T / B E N E F I T  A N A L Y S I S  —  W i t h  r e g a r d  t o  a n y  p r o p o s a l  t h a t  
w o u l d  l i n k  c o n s t i t u t i o n a l  c h a n g e  t o  A N I L C A  c h a n g e :  A 
c o s t / b e n e f i t  a n a l y s i s  b a l a n c i n g  p o t e n t i a l  l o s s  o f  
c o n s t i t u t i o n a l  p r o t e c t i o n  a g a i n s t  b e n e f i c i a l  c h a n g e s  t o  
A N I L C A  m u s t  b e  k e p t  f o r e m o s t  i n  m i n d .  P r i n c i p l e s  o f  
i n d i v i d u a l  r i g h t s  a n d  e q u a l  p r o t e c t i o n  m u s t  n e v e r  b e



s a c r i f i c e d . G r o u p  ( c o m m u n i t y )  r i g h t s  m u s t  n e v e r  s u p e r s e d e  
i n d i v i d u a l  r i g h t s .  G r o u p  r i g h t s  a n d  f e d e r a l  c o u r t  
i n t e r v e n t i o n  b o t h  a r g u e  f o r  I n d i a n  c o u n t r y  s t a t u s  a n d  b o t h  
m u s t  b e  e l i m i n a t e d  t h r o u g h  a m e n d m e n t  t o  A N IL C A .

P U B L IC  P A R T I C I P A T IO N  —  U n l i k e  t h e  G o v e r n o r ' s  b i l l ,  p r o p o s e d  
c o n s t i t u t i o n a l  a m e n d m e n t s  a n d  A N IL C A  a m e n d m e n t s  c i r c u l a t e d  
b y  t h e  G o v e r n o r ' s  o f f i c e  w e r e  n o t  d e v e l o p e d  t h r o u g h  b r o a d  
p u b l i c  p a r t i c i p a t i o n .

C H A N G IN G  A N IL C A  —  T h e r e  i s  n o  g u a r a n t e e  t h a t  C o n g r e s s  w i l l  
" f i x "  A N IL C A  i f  A l a s k a ' s  C o n s t i t u t i o n  i s  c h a n g e d .  I t  w o u l d  
b e  o u t r a g e o u s  t o  c o m p r o m i s e  C o n s t i t u t i a n a l  p r o t e c t i o n  o f  
A l a s k a n s '  e q u a l  r i g h t s  a n d  c om m on  u s e  o f  f i s h  a n d  " g am e  b y  
a m e n d in g  t h e  C o n s t i t u t i o n  i n  a  f u t u r e  h o p e  o f  g e t t i n g  A N IL C A  
c h a n g e d .  N o n e t h e l e s s ,  A N IL C A  m u s t  b e  c h a n g e d  t o  r e m o v e  t h e  
d i s c r i m i n a t o r y  r u r a l  p r i o r i t y ,  t o  r e m o v e  i t s  i n h e r e n t  
a r g u m e n t s  f o r  " I n d i a n  c o u n t r y " ,  t o  c o r r e c t  b a d  r e s o u r c e  
m a n a g e m e n t  p r o v i s i o n s ,  a n d  t o  e l i m i n a t e  u n c o n s t i t u t i o n a l  
j u d i c i a l  o v e r s i g h t .

S U B S I S T E N C E  I S  N O T  " . . . e s s e n t i a l l y  a  n a t i v e  i s s u e "  a s  s t a t e d  
b y  A F N . I f  s u b s i s t e n c e  h a s  a  p r i o r i t y  o v e r  a l l  o t h e r  u s e s ,  
t h e n  e v e r y o n e  w h o  u s e s  f i s h  a n d  g a m e  o r  t h e i r  h a b i t a t s  i s  
a f f e c t e d .  W hen  a  " r u r a l " p r i o r i t y  l e a d s  t o  " I n d i a n  
c o u n t r y " ,  a s  t h e  9 t h  C i r c u i t  m a d e  c l e a r  w o u l d  b e  t h e  c a s e ,  
t h e n  e v e r y  c u r r e n t  o r  f u t u r e  t a x  p a y i n g  c i t i z e n  i s  
a f f e c t e d .
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ALASKA FEDERATION OF NATIVES, INC.

P R E S S  R E L E A S E

I/veerin', Pride in Ha ir age. Progress

FOR IMMEDIATE RELEA SE CONTACT: Jeff Silverman, 274-3611

NR92-17

S T A T E W ID E  N A T P/E  C O M M U N IT Y  

CALLS F O R  C O N ST IT U T IO N A L  A M E N D M E N T

More than 500 representatives of the statewide Native community voted unanimously 
to oppose the current draft of Governor Hickel’s subsistence bill Tuesday and demanded a  
constitutional amendment to preserve subsistence users’ priority.

Alaska Natives, who gathered for a two-day Subsistence Summit sponsored by AFN and 
RurAL CAP, also adopted a  comprehensive package of guiding principles and directives on 
the subsistence issue, including the appointment of a new subsistence steering committee with 
representatives from all of Alaska’s twelve Native regions. The new committee will present a 
unified Native voice in dealing with the state and federal governments, using the newly 
adopted principles as a guide.

Village leaders attending the Summit have sent a  clear message that the Native commu­
nity is unwilling to take any more losses on the subsistence issue. A "No Net Loss" addendum 
to the guiding principles outlines in detail the protections that presently exist for subsistence 
users.

Following is the package of principles adopted at the Summit and the "No Net Loss" 
addendum.-
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Alaska State Legislature
A l a s k a  L e g i s l a t u r e

P o u c h  V 
S ta te  C a p ito l 

J u n e a u ,  A la sk a  9 9 8 1 1

N E W S  R E L E A S E

F O R  IM M E D IA T E  R E L E A S E  C o n ta c t : S a n d r a  B o rb r id g e
M a y  6 ,  1 9 9 2  4 6 5 - 3 7 3 2

B U S H  C A U C U S  I N T R O D U C E S  S O L U T I O N  
T O  S U B S I S T E N C E  C R I S I S

J U N E A U -L e g i s l a t i o n  t o d a y  w a s  in t r o d u c e d  in b o th  h o u s e s  o f  th e  
le g is la tu r e  b y  t h e  m em b e rs  o f  th e  B u s h  c a u c u s  a d d r e s s in g  A la s k a ’s  
s u b s i s t e n c e  c r is is . T h e  bills p r o p o s e  an  a m e n d m e n t  to  A la s k a 's  c on s titu tio n , 
c o m p ly  w ith t h e  A la s k a  N a t io n a l In te res t L a n d s  C la im  A c t (A N IL C A ) , reg a in  
s ta te  m a n a g e m e n t  o f fish  a n d  g a m e  r e s o u r c e s  a n d  c r e a t e  a  s u b s is t e n c e  b o a rd  
to  s e t  s u b s i s t e n c e  re g u la t io n s  a n d  p o l ic ie s .

" A la s k a n s  a r e  b e c om in g  in c re a s in g ly  p o la r iz e d  by  t h e  s u b s is t e n c e  
i s s u e ,"  s a id  S e n .  A l A d a m s , D -K o tz e b u e . "It's tim e  to  f a c e  th e  fa c t  th a t  th e  on ly  
w a y  fo r  A la s k a  to  reg a in  m a n a g e m e n t  o f  its r e s o u r c e s  on  fe d e ra l la n d s  is a  
c o n s t itu t io n a l a m e n d m e n t  perm itting  s ta tu to ry  p ro te c t io n  o f  s u b s is t e n c e  hun tin g  
a n d  f ish in g . O th e rw is e , th e  im p a s s e  will c on tin u e ."

U n d e r  t h e  S e n a t e -H o u s e  p la n , th e r e  w ou ld  b e  a  n ew  s u b s is t e n c e  b o a r d  
a p p o in t e d  by  t h e  G o v e rn o r  from  a  list o f  th r e e  n a m e s  s u b m it te d  by  e a c h  o f  th e  
1 2  r e g io n a l c o u n c i l s .  T h e  b o a r d  w ou ld  d e te rm in e  w h ich  a r e a s  o f  th e  s ta te  a r e  
ru ra l, w h ic h  f is h  a n d  g a m e  p o p u la t io n s  a r e  s u b je c t  to  s u b s is t e n c e  u s e s ,  h ow  
m u c h  m a y  b e  h a rv e s te d , w h ich  s to c k s  a n d  p o p u la t io n s  a re  a p p r o p r ia te  fo r  
u rb a n  s u b s i s t e n c e  u s e s  a n d  s e t  o th e r  r e g u la t io n s  p e rtin en t to  s u b s is t e n c e  
r e s o u r c e s .

"T h is  le g is la t io n  r e s p o n d s  to  c o n c e r n s  r a is e d  by  p e o p le  in m y  d is tr ic t a s  
w ell a s  th e  A F N  S u b s is t e n c e  S u m m it ,"  s a id  R e p . G e o r g ia n n a  L in co ln , c o - c h a i r  
o f  t h e  B u s h  c a u c u s .  "It h a s  a lw a y s  b e e n  o u r  fe e lin g  th a t w e  c a n n o t  a d e q u a te ly  
a d d r e s s  a  s in g le  m a n a g e m e n t  s y s te m  w ith ou t a  c on s titu tio n a l am en d m en t ."

U n lik e  t h e  s u b s is t e n c e  p lan  su b m it te d  to  th e  le g is la tu re  b y  th e  H ick e l
M O R E -
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a d m in is t r a t io n , th e  p lan  in t r o d u c e d  by  law m ak e rs  d o e s  n o t re q u ire  a m e n d in g  
t h e  A la s k a  N a t io n a l In te re s t L a n d s  C la im  A ct. It p r o v id e s  s u b s is t e n c e  u s e s  by  
ru ra l a n d  u rb a n  r e s id e n ts , a llow in g  all e lig ib le  u s e r s  to  p a r t ic ip a te  n e a r  th e ir  
r e s id e n c e s .  T h e  H ick e l p lan  p r o v id e s  fo r  s u b s is t e n c e  u s e s  by  rura l a n d  u rb a n  
r e s id e n ts , b u t d o e s  n o t a llow  u rb a n  r e s id e n ts  t o  p a r t ic ip a te  n e a r  th e ir  
r e s id e n c e s .

"I th in k  e v e r y o n e  a g r e e s  th a t  s u b s is t e n c e  u s e r s  n e e d  g u a r a n t e e d  
p ro te c t io n ,"  s a id  S e n . L y m an  H o ffm an , c o - c h a i r  o f  t h e  B u s h  c a u c u s .  "T h is  
s u b s i s t e n c e  le g is la t io n  is th e  m o s t  d ire c t w ay  o f  a c c o m p lis h in g  th a t , a s  w e ll a s  
e lim in a tin g  th e  c o n fu s io n  c a u s e d  b y  th e  d u a l m a n a g e m e n t  s y s te m  w e  n ow  
h a v e . If y o u  a r e  in fa v o r  o f  p ro te c t in g  s u b s is t e n c e  a n d  s ta te s ' r ig h ts , th e n  th is  
bill is  fo r  y o u r . T h e  b o ttom  line is th a t  s u b s is t e n c e  m u s t  b e  p ro te c te d ."

T h e  p lan  by  B u s h  la w m a k e r s  in c lu d e s  all f ish  s t o c k s  a n d  g a m e  
p o p u la t io n s  w h ich  h a v e  b e e n  c u s to m a r i ly  a n d  tra d it ion a lly  u s e d  fo r  
s u b s i s t e n c e , t h e  H ick e l p lan  e l im in a te s  t h o s e  f ish  s t o c k s  a n d  g a m e  p o p u la t io n s  
w h ich  h a v e  b e e n  c u s to m a r i ly  a n d  trad ition a lly  u s e d  in u rb a n  a r e a s .

T h e  p lan  in t r o d u c e d  t o d a y  p r o te c t s  s u b s is t e n c e  u s e  by  requ ir in g  th a t  
r e g u la t io n s  b e  c o n s is t e n t  w ith c u s t o m a ry  a n d  tra d it ion a l p a tte rn s  in w a y s  w h ich  
c a u s e  th e  le a s t  a d v e r s e  im p a c t  o n  s u b s is t e n c e  u s e r s .  T h e  p lan  r e q u ir e s  th e  
b o a r d s  to  p r o v id e  fo r  s u b s i s t e n c e  u s e s  w h en  h a rv e s ta b le  s u r p lu s e s  ex is t .

T h e  H ick e l p lan  p r o v id e s  w id e  d is c re t io n  to  t h e  b o a r d s  to  r e g u la te  
s u b s i s t e n c e  u s e s  in w a y s  w h ich  m a y  no t re fle c t c u s t o m a ry  a n d  tra d it ion a l 
p a t te rn s . It a l s o  p r o v id e s  w id e  d is c r e t io n  to  th e  b o a r d s  to  d e c id e  w h en  to  find  
th a t  h a r v e s ta b le  s u r p lu s e s  e x is t a n d , th e r e fo r e , w h en  to  p ro v id e  fo r  s u b s i s t e n c e  
u s e s .

A  n ew  s u b s i s t e n c e  b o a r d  e n s u r e s  m o re  a tte n t io n  to  s u b s is t e n c e  a n d  
r e d u c e s  th e  im p a c t  from  c o m p e t in g  u s e s .  It a l s o  e n s u r e s  p r o v id e s  g r e a t e r  
a u th o r ity  a n d  m o r e  d ire c tio n  to  lo c a l  u s e r s  th r o u g h  re g io n a l c o u n c i ls .

T h e  H ick e l p la n  m a in ta in s  t h e  ex istin g  b o a r d  s y s t e m , w h ich  p la c e s  
s u b s i s t e n c e  u s e s  in c om p e t i t io n  w ith o th e r  u s e s .

T h e  p lan  b y  la w m a k e r s  is e n d o r s e d  by  t h e  A la s k a  F e d e ra t io n  o f  N a t iv e s  
r e p r e s e n t in g  m o re  th a n  2 0 0  c o m m u n it ie s  in A la s k a . In a d d it io n ,
C o m m o n w e a l th  N o r th , t h e  p u b lic  p o lic y  th ink ta n k  c r e a t e d  in p a rt by  G o v .
H ic k e l , h a s  e n d o r s e d  t h e  c o n c e p t  o f  a  s ta te  c o n s t itu t io n a l a m e n d m e n t . T h e  
A n c h o r a g e  C h a m b e r  o f  C o m m e r c e  v o te d  in s u p p o r t  o f  th e  C o m m o n w e a lth  
N o r th  r e s o lu t io n  a p p r o v in g  a  c o n s t itu t io n a l a m e n d m e n t .
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TIME FOR DECISIONS

F l o u n d e r i n g  o n  s u b s i s t e n c e

S UBSISTENCE HASNT been making the head­
lines in recent weeks, but that doesn’t mean it has 
fallen off the list of urgent priorities facing Alaska. 

If anything, the urgency for action increases substantially 
with each passing day.

Time is running out for the Alaska Legislature to take 
action. Time is drawing near for the permanent federal reg­
ulation of fish and game management. .

Federal fish and game managers, councils, regula­
tions and restrictions are about to permanently replace the 
state’s management policies — not only within the 60 per- 
r ‘■•of the state that is federal land, but possibly reaching
0..-0 state and private lands as well. Lawsuits now pending 
in federal courts challenge the state’s authority to manage 
fish, especially migrating salmon, on any Alaska waterway.

The special .lifestyle considerations afforded Alaskans 
under unique federal land management laws are going to 
t>e challenged more and more as federal managers rule the 
domain.-Prohibitions on hunting, as well.as restrictions on 
commercial, and subsistence fishing, won’t be far off. The po­
tential consequences are devastating for commercial, sport 
and subsistence users of Alaska’s fish and game resources.

THE SOLUTION to the subsistence dilemma can be 
as simple or as complicated as Alaskans want to make it. 
Following the Alaska Supreme Court ruling two years ago 
that threw out the state’s subsistence preference law as be- 
ng unconstitutional, the cleanest solution that presented it­
self was to amend the Alaska Constitution.

Alaskans were denied the opportunity to vote on that 
)ption because some members of the Legislature and other 
-tate leaders believed there would be a better way — one 
hat involved compromise among all affected parties. That 
}lan entails a new set of subsistence regulations and poten- 
ial changes to both the state constitution and federal law 
- possible only if there exists a consensus among the dif- 
v . it Alaska interests.

A few weeks ago, following completion of many 
nonths of work by the governor’s subsistence advisory 
ouncil, there was reason for optimism that such an alter­
ative was possible. However, as the plan undergoes public

scrutiny, its shortcom ings d raw  m ore a tten tion  th an  the 
m erits  o f  the process th a t  p roduced  it. ■ ■ * .............  ...........

Today, the two sides of the debate that had come to­
gether under the governor’s guidance in a fragile truce to 
work things out appear to be retrenching into their former 
positions.

GOV. HICKEL deserves much.credit for pushing the 
process along for the alternative solution. But as the time 
runs shorter, and the laudable goal of compromise remains 
no closer, perhaps Alaskans best begin considering the orig­
inal option for resolving the issue.

The Alaska Federation of Natives is holding a subsis­
tence summit in Anchorage Monday and Tuesday to assess 
the current situation and make its recommendation. The 
governor should listen closely. Legislators, already bur­
dened with a fiscal crisis and an election year, must contem­
plate the consequences of their action — or inaction — on 
subsistence this session.

As each day passes, it appears more and more obvious 
that the best action may be to involve the whole state in the 
decision-making process, to ask Alaskans what they want 
to do. The best way to accomplish this would be to propose a 
constitutional amendment, put it on the ballot and let the 
people decide. •_ ;

S P E A K IN G  O U T

N o rr is  ' B row n  • J o h n s o n

Q: Should there be an constitutional am endm ent to 
provide subsistence preference for ru ra l residents?

• “I definitely think so, because Fm an Alaskan. I live 
here.”

—R obert Norris, Girdwood

• “Yes. They’re out there living off the land. They’re 
out there in the bush and they’ve got to live. It’s not like 
they can go to restaurants or Safeway stores.”

—Tyrone Brown, Anchorage

• ‘That’s a tough one. It’s an urban/rural question. 
But, yes, I do think so. People choose a rural lifestyle and 
subsistence is part of it."

—Nancy Johnson, Anchorage



C O M M O N W E A L T H
N O R T H

MAY "1 REC’D

April 29, 1992

The Honorable Georgianna Lincoln 
Alaska State Legislature 
State Capitol
Juneau, Alaska 99801-1182 

Dear Rep. Lincoln:

Commonwealth N orth is deeply concerned about the issue of subsistence and the 
divisions it creates among the people of Alaska. We have engaged in substantial 
discussion and debate on the issue and strongly conclude that this issue m ust be 
resolved w ith all due haste. To this end, the Board of Directors, acting as a 
representative body of the m em bership of Commonwealth North, passed the 
enclosed resolution.

We urge you, and all your fellow legislators, to do all in your pow er to effect the 
necessary compromises and take the actions outlined in the resolution this year.

Richard F. Barnes 
President

Enclosure

Founding Co-Chairmen Governor Walter /. Hickel and the late Governor W illiam A. Egan 
Richard F. Barnes. President • lud ith M. Brady. Vice President • Dr. Lee Gorsuch. Vice President 

Jeff Lowenfels. Vice President • Susan Ruddy. Secretary'• Michael E. Stone. Treasurer • B ill A llen • Robert B. Atwood 
Skip Bilhartz • Janna Brattain • Julian Darley • Perry Eaton • Joe Griffith • Joe L. Hayes • James Herm iller 

Marc Langland • Loren H. Lounsbury • Stephen McAlpine • B ill McHugh • Governor B ill Sheffield 
William J. Tobin • Dr. F. Thomas Trotter' Robert M. Walp

Sincerely,

9 3 5  W e s t  T h i r d  A v e n u e  • A n c h o r a g e ,  A l a s k a  9 9 5 0 1  • 9 0 7 - 2 7 6 - 1 4 1 4  • F A X  9 0 7 - 2 7 6 - 6 3 5 0



A COMMONWEALTH NORTH RESOLUTION
ON

THE ISSUE OF SUBSISTENCE

WHEREAS, the state of Alaska needs to regain unitary m anagem ent authority  over 
fish and gam e resources from the Feaeral G overnm ent and the citizens of 
Alaska need to develop a consensus on the issue of access to fish and game 
resources for subsistence purposes; and

WHEREAS, the G overnor and the Subsistence A dvisory Council, along with other 
groups in the State, have worked diligently to address the unique issues faced 
by Alaska regarding access to resources for subsistence; and

WHEREAS, the Alaska Legislature has before it num erous proposals which seek to 
resolve the issues surrounding  subsistence;

BE IT RESOLVED, that Com monwealth North strongly supports the efforts of the 
Governor, his Council and others who are addressing the subsistence issue 
and-com m ends all those who have undertaken the effort to resolve the 
subsistence problem s facing the State.

BE IT FURTHER RESOLVED, that the Alaska State Legislature take immediate steps 
to ensure passage during this session of:

1. A Constitutional A m endm ent to go before the voters which 
designates subsistence as the priority use of Alaska’s fish and game resources, 
and which specifically confers on the Legislature the necessary authority to 
grant a preference to and among Alaska residents in the taking of fish and 
game for subsistence use based upon criteria such as custom ary and 
traditional use, direct dependence, local residence, availability of alternative 
resources, or some combination thereof; and

2. An appropriate subsistence bill to im plem ent the Constitutional 
A m endm ent which contains the intent expressed by HB 552 and SB 443, in 
order to protect all Alaskans whose survival depends m ost directly on the 
continued harvest of fish and game resources; and

3. W hatever actions are necessary to ensure unitary state m anagem ent 
of all fish and game resources, upon adoption of the above described 
C onstitutional A m endm ent and State statute.

BE IT FURTHER RESOLVED, that Com m onwealth N orth takes this action w ith the 
goal of creating unity am ong Alaskans, so we can channel all of our efforts 
towards the developm ent of a productive future, unencum bered by regional 
or ethnic division.



To: L in c o ln ,  G e o r g i a n n a  -  R e p  
F r o m :  ________

D a te :  T u e , M a y  5 , 19 9 2  5 :0 6  PM  
F a n  p h o n e :  ______

P a g e  1 o f  I 
Q u a l i t y :  S t a n d a r d

May 5, 1992

To: The Honorable Governor Walter J. Hickel & Members of the
Alaska State Legislature 

From:The Anchorage Chamber of Commerce 
Re: The Issue of Subsistence

A n ch o rag eC  h a m b e iO C  o ^ m e r c e  
S u p p o r t  o iC o m m o n w e a l th N o r th R e s o lu t io n  

O n T h e ls s u e O f S u b s i s te n c e

During the Anchorage Chamber of Commerce board meeting of May 1, 
1992, after review of the Commonwealth North resolution and 
discussion the board voted to support the resolution on the issue of 
subsistence recently passed by Commonwealth North.

The board views subsistence as an issue vitally important to all 
Alaskans. The Subsistence issue has the potential to divide Alaskans. 
The Chamber feels an equitable and speedy resolution of the issue is in 
the best interest of all Alaskans.

The Chamber feels the steps outlined in the Commonwealth North 
resolution are appropriate and should be acted upon.




