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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HCR 8

House Concurrent Resolution No. 8 urges that any
settlement agreement of the civil or criminal litigation arising
from the Exxon Valdez spill provide that all economic and
scientific studies generated by the litigation be.oPen to public
inspection and not treated as confidential material. While the
approved settlement agreement does not include bar to the state
releasing the data that it has developed, the Memorandum of
Agreement between the governments does bar such a release unless
the release is approved in writing between the Department of Law
and the U.S. Department of Justice.

In addition to the requirements of the Memorandum of

Agreement, the state should not release the data at this time
because its liability claims are still being pursued against the
Alyeska Pipeline Services Company and its owner pipeline companies.
Moreover, the State of Alaska and the United States of America have
agreed to make this data available to other plaintiffs for their
civil litigation against Exxon. This information must therefore be
kept confidential until the other plaintiffs® litigation has been
resolved. The department will seek to have the information

released to the public as speedily as these circumstances permit,
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March 10, 1991

SUBJECT: Sponsor Statement for HIR 25 & HCR 8, resolutions relating to the
ExxonVVaIdez settlement data.

House Joint Resolution 25 and House Current Resolution 8 are essentially the
same in content. The only difference in the resolutions is in the last paragraph
where directions are given to whom is to receive the resolutions. The Uniform
Rules of the Alaska State Legislature in Rule 49 specifies the type of resolution
and the appropriate manner in which the resolution is to be handled.

The essence of both resolutions is to require that the economic and scientific data
collected from the studies of Exxon Valdez tragedy be released. Itis unthinkable
that some entity, individual, or organization would desire to lock-up data from an
ecological mishap. The economic and scientific data is relevant and needed to
avoid future mishaps or, if another mishap does occur society will be better able to
handle the diasters aftermath.

Why does the Legislature need to ensure the release of the scientific and economic
data from the Exxon spill?

1. Other entities that may litigate in the future may find the data useful.

2. To ensure proper resource management the data would be useful in
determining the evolutionary happenings in the waters of Alaska.

3. Both the U.S. Congress and the Alaska Legislature need to know the
effects on the marine environment, in order to determine the future of drilling
and transport of oil in the Alaskan environment.

4. Long term policy involving the use double-hull tankers.
5. Release of the data to only Exxon should be unacceptable.

6. The public paid directly or indirectly for these studies, therefore it is
unacceptable not to allow public access to the data generated as a result of the
Exxon spill.
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7. To properly continue the restoration of Prince William Sound and other
areas of the State data on what has been accomplished needs to be available.

it is difficult to see the downside of these two resolutions, but in order to be overly
cautious one could consider the potential legal exposure that the State may have.
The balance between blocking access and open information to any data in a free
society must be carefully weighed as to its outcomes.
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ANCHORAGE SCHOOL DIST. ?. DAILY NEWS

Alaska H91

au«i779 TId 1191 (ALuk* 19M

ANCHORAGE SCHOOL
DISTRICT, Appellant,

V.
ANCHORAGE DAILY NEWS, Appellee.
No. $-3148.

Supreme Court of Alaska.
Sept. 1, 1989.

Newspaper brought action against
schogl district seeking” declaratory and in-
junctive relief granting, access to settle-
ment documentS to which school district
wes a party. The Superior Court, Third
Judicial’ District, J. Justin Ripley, J., or-
dered district to disclose terms of settle-
ment agreement. - School district ap[nealed.
The Supreme Court, Burke, J., held that
settlement Iprowsmn prohibiting disclosure
of terms of settlement was unenforceable
as Violating public records disclosure stat-
Utes.

Affirmed and remanded with instruc-

tions.

1 Records <-4

Public_records disclosure statutes ap-
plg to recoids maintained by municipalities.
AS 09.25.110, 09.25.120.

2. Records «=64

_ Question of whether municipality must
disclose particular document under” public
records disclosure statutes is resolved by
balancing fundamental public interest in
disclogure against municipal interest in con-
fidentiality, and trial court may also consid-
er interest of third Eart in greventmg
disclosure. AS 09.25.110, 09.25.120.

3. Records «=65

In recognition of fundamental nature
of public right to_know, municipality seek-
ing to prevent_ disclosure of records has
burden of proving that records should not
be disclosed.

4. Records «>53 _
. Exceptions_to statutory public record
disclosure requirements are narrowly con-

strued and )dou_btful cases are resolved b
Bgerzrgl}tzlgg public inspection. AS 09.25.110,

5. Records «=5h3 _

Public a(]lency may  not circumvent
statutory public récord disclosure require-
ments by agreeing to keep terms of settle-
ment agreement confidential. AS 09.25-
110, 09.25.120.

6. Records 8=54 o
Settleme”*c provision ,orohlbltlr_lg disclo-
sure of terms of settlement involvin

school district was unenforceable as violat-
6%gzglilil(l)c records disclosure statutes. AS.

1. Courts <8=4932) S

Superior court had jurisdiction  over
newspaper's action aqamst school district
for injunctive and declaratory relief grant-
Ing aCcess to settlement documents,” even
though federal court had entered a protec-
tive Order; newspaper was not a party to
federal litigation, and federal court had not
addressed confldentlallty ISSue when supe-
rior court entered its judgment

Kermit E. Barker, Jr., Lane, Powell &
Barker, Anchorage, for appellant

D. John McKay, Middleton, Timme &
McKay, Anchorage, for appellee.

Before MATTHEWS, CJ., and
RAP.INOWITZ, BURKE, COMPTON,
and MOORE, JJ.

OPINION

BURKE, Justice.

. This appeal presents two questions. The
first is whether Alaska's public records dis-
closure statutes, AS 09.25.110-09.25.120,
require @ municipal school district to pro-
duce for Rubllc Inspection documents set-
tling, a school district lawsuit, despite the
district's afgreement to keep the settiement
terms confidential. The second question IS
whether the E|alntlff below may obtain the
relief it seeks while there rémains out-
standlnﬁ, a United States District Court or-
der profibiting disclosure of the settlement
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terms, obtained after entry of the superior
court judgment which is the subject of this
appeal.

l FACTS
PROCEEDINGS BELOW

In 1985, the Anchora?e School District
sued W.R. Grace & Co. for damages equal
to the cost of removing and replacing fire-
proofing installed in an Anchorage high
school. ~ Although the action wes Tiled n
superior court, Grace, removed the case to
the United States District Court for the
District of Alaska, based on diversity of
citizenship.
In December 1988, a reporter for the
Anchoraﬁe Daily News leamed that the
Partles Nad agreed to settle. School dlis-
rict officials, however, refused to provide
the reporter with copies of the settlement
documents, hecause the settiement agree-
ment_contained a confidentiality provision.
The Daily News sued the schoal district in
superior court, seeking declaratory and in-
junctive relief ?rantmg a00ess to the settle-
ment documents.L On December 13 1988,
the superior court ordered the district to
disclose the terms of the Settlement agree-
ment Following entry of final judgment
the school district filed this appeal” The
superior court stayed enforcement of its
production order pending the announce-
ment of our decision.

. While the appeal was pending, Grace
filed a motion in the United States District
Court for an order s_ealln? the settlement
documents. Grace did not disclose to the
-»federal court the existence of the state

1. Grace accepted the school district's tender of
defense of the public records act claim.

2. The school district did not oppose Grace's mo-
tion.

3. AS 09-25.110 provides:

Unless specifically provided otherwise the
books, records, papers, files, accounts, writ-
ings, and transactions of all agencies and de-
partments are public records and are open to
inspection by the public under reasonable
rules during regular office hours. The public
officer having the custody of public records
shall give on request and payment of costs a
certified copy of the public record.

AS 09.25.120 provides in part:
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court Jud?mentJ or the fact that there wes
an ag eal pending in this court On Janu-
ary 20, 1999, United States District Court
Judge H. Russel Holland ordered that the

AND terms of the settlement not be disclosed.1

This court and the Daily News first
learned of the federal protective order
when the school district appended a copy of
the order to its reply brier. We ’oerr_nl ted
the Daily News and the school (istrict,
thereafter, to submit supplemental briefs
on the effect of the federal court’s order.

On February 16, 1989, following oral ar-
gument, we issued an order affirming the
ecision of the superior court We in
structed the court, however, not to enforce
Its %ud ment unless and until the United
States District Court vacates or modifies
its protective order.

II. THE PUBLIC_RECORDS
DISCLOSURE STATUTES

The school district argues that it should
not be required to produce the settlement
documents  because _ the confidentiali
agreement was material to the settlement.
According to the district, public interest in
promoting settlements, coupled with the
need for ,efflmencz/ in conductln% govern-
ment business, outweighs the public inter-
est in disclosure.

[1-1] Alaska's public records disclosure
statutes' apply to records maintained by
municipalities. ~ City of Kenai v. Kenal
Peninsula Newsgl)agers, 6"2 P.2d 1316,
1318-23 (Alaska 1932). In general,  they
provide broad public ‘access to municipal

Every person has a right to inspect a public
writing or record in the state, including public
writings and records in recorders’ offices ex-
cept (1) records of vital statistics and adoption
proceedings which shall be treated in the
manner required by AS 18.50; (2) records
pertaining to juveniles; (3) medical and relat-
ed public health records; (4) records required
to be kept confidential by a federal law or
regulation or by state law. Every public offi-
cer having the custody of records not includ-
ed in the exceptions shall permit the inspec-
tion, and give on demand and on payment of
the legal fees therefor a certified copy of the
writing or record, and the copy shall in all
cases be evidence of the original.

AN
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ANCHORAGE SCHOOL DIST. v. DAILY NEWS  Alaska H93
ateu 70 roi 191 (Alu

"hooks, records, papers, files, accounts,
writings, and transactions.” AS$ 09.25.110,
The qlestion whether a municipality must
disclose @, particular document is résolved
halancing the fundamental public inter-
est in disclosure against the municipal in-
terest in confidentiality.4 City of Kenal,
2 P2d at 1323. In recognition of the
fundamental nature of the public right to
know. the municipality has the burden of
proving that the record should not be dis-
Closed™ ld.  Exceptions to the statutory
disclosure requirements are narrowly con-
strued. Doe, 721 P.2d at 622. Doblf,btful
% ublic_in-

cases, are resolved by permittin

spection. City of Kénai, 642 P.2a at 1323,
_[5,6] We recognize the important Rub-
lic policy served by those measures whic

encourage settlement See, eg., Alaska
Airlines v, Sweat, 568 P.2d 916, 930 guas-
ka 1977); Interior Credit Bureau v. Buss-
ing, 559 P.2d 104, 106 (Alaska 1977). We
recognize also that some litigants are un-
willing to settle unless the terms of settle-
ment remain confidential, and that a munic-
ipality’s inability to assure confidentiality
may, therefore,"adversely affect its ability
to neotigte a settlement. Nevertheless,
the specific statutory _provisions upon
Which the Dall¥ News felies reflect a policy
determination favoring disclosure of public
records over the genéral policy of encour-
aﬁlng settlement " The people 0f this state,
throligh their elected rePresentatlves_,
have Stated in the clearest of terms that it
IS more important that they have access
to this type of information”than that it
remain confidential Thus, we hold that
a ublic agency may not circumvent the

4. The court may also consider the interest of a
tliird party in preventing disclosure. Compare
City of Kenai, 642 PJd at 1323-24 (privacy and
reputation interests of persons whose employ-
ment applications were subject to the disclosure
order entitled them to withdraw applications)
with Doe v. Alaska Superior Court, 721 P.2d 617,
624 (Alaska 1986) (limiting executive privilege
doctrine to exclude unsolicited public com-
ments).

5. The school district also argues that the public
meetings act, AS 44.62.310-44.62.312, authorizes
confidential settlement agreements because it
permits a public body to discuss in executive
session matters "which would clearly have an

agreeing to keep the terms of a settlemerit
agreement  confidential. =~ Under Alaska
law, a confidentiality provision such as the
one in the case af bar is unenforceahle
because it violates the public records disclo-
sure statutes.b

. _THE FEDERAL
PROTECTIVE ORDER

The school district argues that the feder-
al court's protective order deprives us of
jurisdiction over the Daily News' public
records act claim. The Daily News con-
tends that we may. affirm the decision. of
the superior court'in Its entirety, notwitJ"
standing the conflicting federal order.

Neither”argument is entirely correct

Federal and state courts often have con-
current jurisdiction and, as a general rule,
try not to interfere with each other's pro-
ceedln%s. Donovan v, Dallas, 377 _U.S,
408, 413, 84 S.Ct 1579, 1582, 12 L.Ed.2d
409 (1964).  Instead, .

[eJach court is free to_ proceed in its own

way and in its own time, without refer-

ence to the proceedings in_the other
court Whenever ajudgment s rendered
in one of the courts and pleaded in the
other, the effect of that judgment is to
be determined by the application of the
principles of res judicata by the court in
which' the action is still pending in the
orderly exercise of its jurisdiction, as it
woula™ determine any other question of
fact or law arising in the progress of the

Case.

Kline v. Burke Constr. Co, 260 U.S. 226,
230, 43 S.Ct 79, 8L, 67 LEd. 226 (1922)

adverse effect upon the finances of the govern-
ment unit," AS 40.62.J10(CXJ). The purpose of
tbe open meetings act is to assure that govern-
ment units transact business openly. Tbe peo-
ple have not delegated to their representatives
the power to decide what the public may or may
not know. AS 44.62.]12(&)(2), (4). Assuming
that the district may discuss a proposed settle-
ment in closed session, the act specifically pro-
hibits taking any action during executive ses-
sion. As 44.62.310(b); su also City of Kenai,
642 P.2d at 1326 n. 29. The open meetings
requirement is intended to further the same
purpose as the public records disclosure stat-
utes, not to decimate it.

I . .
statutoarymdlsclosure requirements by
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see also Atlantic Coast Line RR. Co. v.
Brotherhood of Locomotive Engineers
308 US. 281, 296, 90 S.Ct 1739, 1798, %6
LEd.2d 234"(1970) ("lower federal courts
P0SSESS No Power atever 1o sit in direct
review of state court decisions’).

In certain instances, however, a state

court must refrain from exercising its juris-

diction. In Anchoraﬂe Daily Neins v, An-
chorage Times Publishing ‘Co, 631 P.2d

500 (Alaska 1981), we held that the superi-

or court erred when it enjoined an arbitra-
tion proceeding_scheduled by the United
States District Court . Althotgh the spe-
rior court had jurisdiction, under state |aw,
to determine whether the parties had an
arbitration agreement, it erred when it
granted injunctive relief which interfered
with the defendant’s effort to obtain arbi-
tration in a federal forum. 1d. at 503-05.
We viewed as "dispositive of the jurisdic-
tional issue” the following statement by
the United States Supreme Court-
{A state court] is without power under
he United States Constitution to inter-
fere with efforts by [a litigant] to obtain
arbitration in feeral forums on _the
?round, that [the litigant] is not entitied
0 arbitration or for any other reason
whatsoever. [Such litigant] has an abso-
}ute right to present itS claims to federal
orums.

|d. at 504 équoting General Atomic Co. v
Feller, 436_US. 193 497, 98 SCt 1939,
1941, 56 L.Ed.2d 480 (1978).

[7] In the case at bar, the DaiIK News
sought a declaratory judgment that the
-Settlement documentS which ended the liti-

6. AS 22.10.020(Q) provides:

In case of an actual controversy in the state,
the superior court, upon the filigof an ap-
propriate pleading, may declare the rigttsand
lecpl relations of an interested party seeking
the declaration, whether or not further relief
is or could be sought. The declaration has
the force and effect of a firel judgment or
decree and is reviewable as such. Further
necessary or proper reliefbased on a declara-
tory judgment or decree may be granted, after
reasonable notice and hearing, against an ad-
\erse party whose rigits have been deter-
mined by the judgment.

7. A Cwvil Rule 54(b) judgment is firal for pur-
poses of resjudicata. Vertecs Corp. v. Rachhold
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gation in federal court were open to public
Inspection under state law.*  The Daily

News was not a part){ to the federal litiga-
tion and the federal court had not ad-

dressed the confidentiality issue when the
superior court entered its judgment  Thus,
we hold that the superior court had person-
al and sublect matter jurisdiction. The
court did not abuse its discretion in exercis-
ing its jurisdiction to, determine that the
Daily News had the right under state law
to inspect the settlement documents. The
court's declaratory judgment was, there-
fore, valid.7

Had Grace or the school district informed
Judge Holland of the state court's judg-
ment, he could have decided whether the
substantive, law of Alaska precluded him
from ordering the settlement documents
sealed8 Grace and the school district,
however, induced Judge Holland to enter
his order while_ still ignorant of the judg-
ment9 We believe, nevertheless, that the
ﬁrmmples discussed in Anchorage Daily
lews v. Anchorage Times Publis mg Co,
dictate that the su?erlo_r court not attempt
to enforce that part of its Jud%ment requir-
ing production’ of the “settlement doc-
urments, unless and until the federal protec-
tive order is vacated or modified.

. The Daily News has moved to intervene
In the federal case, asking Judge Holland
to reconsider his. decision. ~ Accordingly,
the federal court is now aware of the pro-
ceeding in state court  No doubt, it will be
made aware of our decision as well. We
are confident that Judge Holland will eval-
uate the Daily News' motions in light of all

Chemicals, 671 P.2d 1273, 1275-76 (Alaska
1983); Alaska R.Civ.P. 54<b).

Grace and the school district was based on di-
\ersity of citizenship. Therefore, Alaska law
governed the substantive legal issues even
though the case was removed to federal court.
Erie R.R. Co. v. Tompkins, 304 U.S. &4, 78-80, 58
S.Ct. 817, 822-823, 82 LEd. 1188 (193).

9. See DR 7-106(B)(I) (lawyer shall disclose
known to him to be directly adverse t the
position of his client and which isnot disclosed
by opposing counsel').
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| which is not disclosed

canrer v 0NN

applicable principles of law.™

The superior court's judgment is AF-
FIRMED, and the case is REMANDED
with instructions to the superior court not
to enforce its judgment regumng produc-
tion, unless and until the feceral protective
order is vacated or modified.
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Minor child's matermal aunt appealed
from two_orders of the Superior' Court
Third Judicial District, Anchorage, David
C. Stewart, J. pro tem., which fifst award-
ed shared legal custody of child to both
aunt and child's father, with physical custo-
dy in father, and second, ordered ?hysmal
cUstody transferred from father to” aunt
with joint Ie?al custody retained. The Su-
greme_ Court, Compton, J. held that (1)

uperior Court” had jurisdiction to make
such award, and (2) award was not abuse
of discretion.

Second order affirmed.

1. Divorce *:_312.6(1{)_

Father failed to file cross appeal from
order modifying custody and, thus, father's
insufficiency of evidence claim was not
properly béfore Supreme Court
It. After we issued the order affirming the deci-

sion below, Judge Holland permitted the Daily
News to intervene in the federal case and vacat-

ed the June 20 protective order. Grace appeal-

ed to the United States Court of Appeal, Ninth
TT»P.2EW7

Alaska 1195

2. Parent and Child *=2(12)

Parent is entitled to custodial prefer-
ence over nonparent, unlgss there is clear
evidence that parent is either unfit or wel-
fare of child requires that child be placed in
custody of nonparent.

3. Parent and Child *=208)

Burden of proving that parent's custo-
d%/,of child would be clearly detrimental to
child is on nonparent seeking to modify
custody.

4. Parent and Child *=2(17)
Superior court had jurisdiction to

award ‘shared custody of ‘minor to both-

parent and nonparent AS 25.20.060.

5. Parent and Child *=2(17)

_ Superior court did not abuse its discre-
tion in awardln? parent and . nonparent
shared custody of minor child with Rhysms *
custody in .nonparent, even though court
had détermined that it would be detrimen-
tal to child to continue physical placement
with father, insofar as such award was in
tl)ggt interest of child. AS 25.20.060, 25.24.-

Charles Hagans, Hagans, Brown, Gibbs
and Moran, Anchorage, for appellant.

William T. Ford, Anchorage, for appellee.

Ame Ivanov, Anchorage, Guardian Ad
Litem.

Before MATTHEWS, CJ., and
RABINOWITZ, BURKE, COMPTON
and MOORE, JJ.

OPINION

COMPTON, Justice.

The pnnmﬁal ISSue presents in this ap-
peal is whether the superior court erred In
awarding shared custody of Heidi Novotn

to David A. Novotny, her father, and Nan-
cy R. Carter, her maternal aunt, after hav-
INg determined that it would be detrimental

Circuit, but dismissed the appeal when the cir-
cuit court refused to grant a stay pending ap-
peal. The senlement documents were released
for public inspection.





