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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  N o .  HCR 8

H o u s e  C o n c u r r e n t  R e s o l u t i o n  N o .  8 u r g e s  t h a t  a n y  
s e t t l e m e n t  a g r e e m e n t  o f  t h e  c i v i l  o r  c r i m i n a l  l i t i g a t i o n  a r i s i n g  
f r o m  t h e  E x x o n  V a l d e z  s p i l l  p r o v i d e  t h a t  a l l  e c o n o m i c  a n d  
s c i e n t i f i c  s t u d i e s  g e n e r a t e d  b y  t h e  l i t i g a t i o n  b e  o p e n  t o  p u b l i c  
i n s p e c t i o n  a n d  n o t  t r e a t e d  a s  c o n f i d e n t i a l  m a t e r i a l .  W h i l e  t h e  
a p p r o v e d  s e t t l e m e n t  a g r e e m e n t  d o e s  n o t  i n c l u d e  b a r  t o  t h e  s t a t e  
r e l e a s i n g  t h e  d a t a  t h a t  i t  h a s  d e v e l o p e d ,  t h e  M e m o r a n d u m  o f  
A g r e e m e n t  b e t w e e n  t h e  g o v e r n m e n t s  d o e s  b a r  s u c h  a  r e l e a s e  u n l e s s  
t h e  r e l e a s e  i s  a p p r o v e d  i n  w r i t i n g  b e t w e e n  t h e  D e p a r t m e n t  o f  L aw  
a n d  t h e  U . S .  D e p a r t m e n t  o f  J u s t i c e .

I n  a d d i t i o n  t o  t h e  r e q u i r e m e n t s  o f  t h e  M e m o r a n d u m  o f  
A g r e e m e n t ,  t h e  s t a t e  s h o u l d  n o t  r e l e a s e  t h e  d a t a  a t  t h i s  t i m e  
b e c a u s e  i t s  l i a b i l i t y  c l a i m s  a r e  s t i l l  b e i n g  p u r s u e d  a g a i n s t  t h e  
A l y e s k a  P i p e l i n e  S e r v i c e s  C o m p a n y  a n d  i t s  o w n e r  p i p e l i n e  c o m p a n i e s .  
M o r e o v e r ,  t h e  S t a t e  o f  A l a s k a  a n d  t h e  U n i t e d  S t a t e s  o f  A m e r i c a  h a v e  
a g r e e d  t o  m a k e  t h i s  d a t a  a v a i l a b l e  t o  o t h e r  p l a i n t i f f s  f o r  t h e i r  
c i v i l  l i t i g a t i o n  a g a i n s t  E x x o n .  T h i s  i n f o r m a t i o n  m u s t  t h e r e f o r e  b e  
k e p t  c o n f i d e n t i a l  u n t i l  t h e  o t h e r  p l a i n t i f f s '  l i t i g a t i o n  h a s  b e e n  
r e s o l v e d .  T h e  d e p a r t m e n t  w i l l  s e e k  t o  h a v e  t h e  i n f o r m a t i o n  
r e l e a s e d  t o  t h e  p u b l i c  a s  s p e e d i l y  a s  t h e s e  c i r c u m s t a n c e s  p e r m i t .

page 2 o f  2



FISCAL NOTE

Revision D a t e : _______________

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. HCR 8

Department Affected: L e g i s l a t i v e  A f f a i r s  A g e n c y
Title: R e l a t i n g  t o  e c o n o m i c  and  s c i e n t i f c  BRU: ____

d a t a  d e v e l o p e d  a s  a  r e s u l t  o f  t h e  E x x o n  _ ______ .
V o ld o g  l -i t i g o t i o n .----------------------------------------  Component.

Sponsor: R e p r e s e n t a t i v e  M. N a v a r r e _____________
Requestor: H o u s e  R e s o u r c e s _________________ COMPONENT SER IAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 .0 0 .0 • 0 .0 0 .0 0 .0 0 .0

CAPITAL

REVENUE * I I

V- FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

9'"
POSITIONS:

■ «,
FULL-TIME 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

i lt :' PART-TIME

TEMPORARY

Estimate of current year impact: u

ANALYSIS: (Attach a separate page if necessary.)

Prepared By:  R e p .  C l i f f  D a v i d s o n ,  C h a i r m a n ______________ Phone: 4 6 5 - 2 4 8 7
Division:  H o u s e  R e s o u r c e s  Q a te ;  M a r c h  1 3 ,  1 9 9 1

Approved by Commissioner: R e n .  C l i f f  D a v i d s o n . - C h a i r m a n ____
A g e n c y :_________________________________________________________    Date: M a r c h  1 3 ,  1 9 9 1

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page_____o f .



A i ,a s k a  S t a t e  L e g i s l a t u r e

R e p r e s e n t a t i v e  M i k e  N a v a r r e

Co-Chair 
House Finance Committee 

P.O. Pox V 
Juneau, Alaska 99811 

(907) 465-3779

March 10, 1991

SUBJECT: Sponsor Statem ent for HJR 25 & HCR 8, resolutions relating to the 
Exxon Valdez settlem ent data.V

House Joint Resolution 25 and House Current Resolution 8 are essentially the 
same in content. The only difference in the resolutions is in the last paragraph 
where directions are given to whom  is to receive the resolutions. The U niform  
Rules o f the Alaska State Legislature in  Rule 49 specifies the type o f resolution 
and the appropriate m anner in which the resolution is to be handled.

The essence o f both resolutions is to require that the econom ic and scientific data 
collected from the studies o f  Exxon V aldez tragedy be released. It is unthinkable 
that some entity, individual, or organization would desire to lock-up data from  an 
ecological mishap. The econom ic and scientific data is relevant and needed to 
avoid future m ishaps or, i f  another m ishap does occur society will be better able to 
handle the diasters aftermath.

W hy does the Legislature need to ensure the release o f the scientific and econom ic 
data from  the Exxon spill?

1. Other entities that may litigate in  the future may find the data useful.

2. To ensure proper resource m anagem ent the data would be useful in 
determ ining the evolutionary happenings in  the waters of Alaska.

3. Both the U.S. Congress and the Alaska Legislature need to know the 
effects on the m arine environment, in  order to determine the future o f  drilling 
and transport o f  oil in  the Alaskan environm ent.

4. Long term  policy involving the use double-hull tankers.

5. Release o f the data to only E xxon should be unacceptable.

6. The public paid directly or indirectly  for these studies, therefore it is 
unacceptable not to allow public access to the data generated as a result o f  the 
Exxon spill.

D IST R IC T S
34824 K-Beach R^ad • Soldotna. Alaska 99669 • (907) 262^7&tt
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A l a s k a  S t a t e  L e g i s l a t u r e

R e p r e s e n t a t i v e  M ik e  N a v a r r e

Co-Chair 
House Finance Committee 

PO  Box V 
Juneau, Alaska 99811 

(907) -465-3779

7. To properly continue the restoration o f Prince W illiam  Sound and other 
areas o f  the State data on what has been accomplished needs to be available.

it  is difficult to see the downside o f these two resolutions, but in order to be overly 
cautious one could consider the potential legal exposure that the State m ay have. 
The balance between blocking access and open information to any data in a free 
society must be carefully weighed as to its outcomes.

D ISTR IC TS
34824 K-Beach Road • Soldotna. Alaska 99669 • (907) 2 62 -784^
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HOUSE CONCURRENT RESOLUTION NO. 8 DISCLOSURE; EXXON VALDEZ SETTLEMENT DATA 

Relating to economic and scientific data developed as a result o f the Exxon V aldez litigation.
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ANCHORAGE SCHOOL DIST. ?. D A ILY  NEW S Alaska H 9 1
au«i779 Tld 1191 (ALuk* 19M)

ANCHORAGE SCHOOL 
DISTRICT, Appellant,

v.
ANCHORAGE DAILY NEWS, Appellee.

No. S-3148.
Supreme Court of Alaska.

Sept. 1, 1989.

Newspaper brought action against 
school district seeking declaratory and in­
junctive relief granting access to settle­
ment documents to which school district 
was a party. The Superior Court, Third 
Judicial District, J. Justin Ripley, J., or­
dered district to disclose terms of settle­
ment agreement. School district appealed. 
The Supreme Court, Burke, J., held that 
settlement provision prohibiting disclosure 
of terms of settlement was unenforceable 
as violating public records disclosure stat­
utes.

Affirmed and remanded with instruc­
tions.

1. Records <$--J4
Public records disclosure statutes ap­

ply to recoids maintained by municipalities. 
AS 09.25.110, 09.25.120.
2. Records «=64

Question of whether municipality must 
disclose particular document under public 
records disclosure statutes is resolved by 
balancing fundamental public interest in 
disclosure against municipal interest in con­
fidentiality, and trial court may also consid­
er interest o f third party in preventing 
disclosure. AS 09.25.110, 09.25.120.
3. Records «=65

In recognition o f fundamental nature 
of public right to know, municipality seek­
ing to prevent disclosure of records has 
burden of proving that records should not 
be disclosed.
4. Records «=>53

Exceptions to statutory public record 
disclosure requirements are narrowly con­

strued and doubtful cases are resolved by 
permitting public inspection. AS 09.25.110, 
09.25.120.
5. Records «=53

Public agency may not circumvent 
statutory public record disclosure require­
ments by agreeing to keep terms of settle­
ment agreement confidential. AS 09.25.- 
110, 09.25.120.
6. Records 8=5-i

Settleme^c provision prohibiting disclo­
sure of terms of settlement involving 
school district was unenforceable as violat­
ing public records disclosure statutes. AS. _ 
09.25.110.
7. Courts <8=493(2)

Superior court had jurisdiction over 
newspaper’s action against school district 
for injunctive and declaratory relief grant­
ing access to settlement documents, even 
though federal court had entered a protec­
tive order; newspaper was not a party to 
federal litigation, and federal court had not 
addressed confidentiality issue when supe­
rior court entered its judgment

Kermit E. Barker, Jr., Lane, Powell & 
Barker, Anchorage, for appellant

D. John McKay, Middleton, Timme & 
McKay, Anchorage, for appellee.

Before MATTHEWS, CJ., and 
RAP.INOWITZ, BURKE, COMPTON, 
and MOORE, JJ.

OPINION
BURKE, Justice.
This appeal presents two questions. The 

first is whether Alaska’s public records dis­
closure statutes, AS 09.25.110-09.25.120, 
require a municipal school district to pro­
duce for public inspection documents set­
tling a school district lawsuit, despite the 
district’s agreement to keep the settlement 
terms confidential. The second question is 
whether the plaintiff below may obtain the 
relief it seeks while there remains out­
standing a United States District Court or­
der prohibiting disclosure of the settlement
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terms, obtained after entry of the superior 
court judgment which is the subject of this 
appeal.

I. FACTS AND 
PROCEEDINGS BELOW 

In 1985, the Anchorage School District 
sued W.R. Grace & Co. for damages equal 
to the cost of removing and replacing fire- 
proofing installed in an Anchorage high 
school. Although the action was filed in 
superior court, Grace removed the case to 
the United States District Court for the 
District of Alaska, based on diversity of 
citizenship.

In December 1988, a reporter for the 
Anchorage Daily News learned that the 
parties had agreed to settle. School dis­
trict officials, however, refused to provide 
the reporter with copies of the settlement 
documents, because the settlement agree­
ment contained a confidentiality provision. 
The Daily News sued the school district in 
superior court, seeking declaratory and in­
junctive relief granting access to the settle­
ment documents.1 On December 13, 1988, 
the superior court ordered the district to 
disclose the terms of the settlement agree­
ment Following entry of final judgment 
the school district filed this appeal. The 
superior court stayed enforcement of its 
production order pending the announce­
ment of our decision.

While the appeal was pending, Grace 
filed a motion in the United States District 
Court for an order sealing the settlement 
documents. Grace did not disclose to the 

- ••federal court the existence of the state
1. Grace accepted the school district's tender of 

defense of the public records act claim.

2. The school district did not oppose Grace's mo­
tion.

3. AS 09-25.110 provides:
Unless specifically provided otherwise the 

books, records, papers, files, accounts, writ­
ings, and transactions of all agencies and de­
partments are public records and are open to 
inspection by the public under reasonable 
rules during regular office hours. The public 
officer having the custody of public records 
shall give on request and payment of costs a 
certified copy of the public record.

AS 09.25.120 provides in part:

court judgment, or the fact that there was 
an appeal pending in this court On Janu­
ary 20, 1989, United States District Court 
Judge H. Russel Holland ordered that the 
terms o f the settlement not be disclosed.1

This court and the Daily News first 
learned o f the federal protective order 
when the school district appended a copy of 
the order to its reply brief. We permitted 
the Daily News and the school district, 
thereafter, to submit supplemental briefs 
on the effect of the federal court’s order.

On February 16, 1989, following oral ar­
gument, we issued an order affirming the 
decision o f the superior court We in­
structed the court, however, not to enforce 
its judgment unless and until the United 
States District Court vacates or modifies 
its protective order.

II. THE PUBLIC RECORDS 
DISCLOSURE STATUTES

The school district argues that it should 
not be required to produce the settlement 
documents because the confidentiality 
agreement was material to the settlement. 
According to the district, public interest in 
promoting settlements, coupled with the 
need for efficiency in conducting govern­
ment business, outweighs the public inter­
est in disclosure.

[ 1 - 1 ]  Alaska’s public records disclosure 
statutes’  apply to records maintained by 
municipalities. City o f  Kenai v. Kenai 
Peninsula Newspapers, 6^2 P.2d 1316, 
1318-23 (Alaska 1982). In general, they 
provide broad public access to municipal

Every person has a right to inspect a public 
writing or record in the state, including public 
writings and records in recorders’ offices ex­
cept (1) records o f vital statistics and adoption 
proceedings which shall be treated in the 
manner required by AS 18.50; (2) records 
pertaining to juveniles; (3) medical and relat­
ed public health records; (4) records required 
to be kept confidential by a federal law or 
regulation or by state law. Every public offi­
cer having the custody o f records not includ­
ed in the exceptions shall permit the inspec­
tion, and give on demand and on payment of 
the legal fees therefor a certified copy of the 
writing or record, and the copy shall in all 
cases be evidence o f  the original.

"books, records, pa I 
writings, end transact 
The question whether 
disclose a particular 
by balancing the fun' 
est in disclosure aga 
terest in confidential 
642 P.2d at 1323. 1 
fundamental nature 
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closed. Id. Except 
disclosure requireme 
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cases are resolved b. 
spection. City o f Kt
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lie policy served by 
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ment remain confidt 
ipality’s inability U 
may, therefore, adv 
to negotiate a set: 
the specific statu 
which the Daily Ne1- 
determination favor 
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through their e 
have stated in the 
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"books, records, papers, files, accounts, 
writings, and transactions.’ ’ AS 09.25.110. 
The question whether a municipality must 
disclose a particular document is resolved 
by balancing the fundamental public inter­
est in disclosure against the municipal in­
terest in confidentiality.4 City o f  Kenai, 
542 P.2d at 1323. In recognition of the 
fundamental nature of the public right to 
know. the municipality has the burden of 
proving that the record should not be dis­
closed. Id. Exceptions to the statutory 
disclosure requirements are narrowly con­
strued. Doe, 721 P.2d at 622. Doubtful 
cases are resolved by permitting public in­
spection. City o f Kenai, 642 P.2d at 1323.

[5,6] We recognize the important pub­
lic policy served by those measures which 
encourage settlement See, e.g., Alaska 
Airlines v. Sweat, 568 P.2d 916, 930 (Alas­
ka 1977); Interior Credit Bureau v. Buss­
ing, 559 P.2d 104, 106 (Alaska 1977). We 
recognize also that some litigants are un­
willing to settle unless the terms o f settle­
ment remain confidential, and that a munic­
ipality's inability to assure confidentiality 
may, therefore, adversely affect its ability 
to negotiate a settlement. Nevertheless, 
the specific statutory provisions upon 
which the Daily News relies reflect a policy 
determination favoring disclosure o f public 
records over the general policy o f encour­
aging settlement The people o f  this state, 
through their elected representatives, 
have stated in the clearest o f terms that it 
is more important that they have access 
to this type o f information than that it 
remain confidential Thus, we hold that 
a public agency may not circumvent the
4. The court may also consider the interest o f a 

tliird party in preventing disclosure. Compare 
City of Kenai, 642 PJd at 1323-24 (privacy and 
reputation interests of persons whose employ­
ment applications were subject to the disclosure 
order entitled them to withdraw applications) 
with Doe v. Alaska Superior Court, 721 P.2d 617, 
624 (Alaska 1986) (limiting executive privilege 
doctrine to exclude unsolicited public com­
ments).

5. The school district also argues that the public 
meetings act, AS 44.62.310-44.62.312, authorizes 
confidential settlement agreements because it 
permits a public body to discuss in executive 
session matters "which would clearly have an

statutory disclosure requirements by 
agreeing to keep the terms of a settlement 
agreement confidential. Under Alaska 
law, a confidentiality provision such as the 
one in the case at bar is unenforceable 
because it violates the public records disclo­
sure statutes.5

II I . THE FEDERAL 
PROTECTIVE ORDER

The school district argues that the feder­
al court’s protective order deprives us of 
jurisdiction over the Daily News’ public 
records act claim. The Daily News con­
tends that we may affirm the decision of 
the superior court in its entirety, notwitJ^' 
standing the conflicting federal order. 
Neither argument is entirely correct 

Federal and state courts often have con­
current jurisdiction and, as a general rule, 
try not to interfere with each other's pro­
ceedings. Donovan v. Dallas, 377 U.S. 
408, 413, 84 S.Ct 1579, 1582, 12 L.Ed.2d 
409 (1964). Instead,

[e]ach court is free to proceed in its own 
way and in its own time, without refer­
ence to the proceedings in the other 
court Whenever a judgment is rendered 
in one o f the courts and pleaded in the 
other, the effect of that judgment is to 
be determined by the application of the 
principles of res judicata by the court in 
which the action is still pending in the 
orderly exercise of its jurisdiction, as it 
woula determine any other question of 
fact or law arising in the progress of the 
case.

Kline v. Burke Constr. Co., 260 U.S. 226, 
230, 43 S.Ct 79, 81, 67 LEd. 226 (1922);

adverse effect upon the finances of the govern­
ment unit," AS 40.62.J10(cXJ). The purpose of 
tbe open meetings act is to assure that govern­
ment units transact business openly. Tbe peo­
ple have not delegated to their representatives 
the power to decide what the public may or may 
not know. AS 44.62J12(aX2), (4). Assuming 
that the district may discuss a proposed settle­
ment in closed session, the act specifically pro­
hibits taking any action during executive ses­
sion. AS 44.62.310(b); su  also City o f Kenai, 
642 P.2d at 1326 n. 29. The open meetings 
requirement is intended to further the same 
purpose as the public records disclosure stat­
utes, not to decimate it.
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see also Atlantic Coast Line R.R. Co. v. 
Brotherhood o f Locomotive Engineers, 
398 U.S. 281, 296, 90 S.Ct 1739, 1798, 26 
L.Ed.2d 234 (1970) ("lower federal courts 
possess no power whatever to sit in direct 
review of state court decisions” ).

In certain instances, however, a state 
court must refrain from exercising its juris­
diction. In Anchorage Daily News v. An- 
chorage Times Publishing Co., 631 P.2d 
500 (Alaska 1981), we held that the superi­
or court erred when it enjoined an arbitra­
tion proceeding scheduled by the United 
States District Court Although the supe­
rior court had jurisdiction, under state law, 
to determine whether the parties had an 
arbitration agreement, it erred when it 
granted injunctive relief which interfered 
with the defendant's effort to obtain arbi­
tration in a federal forum. Id. at 503-05. 
We viewed as "dispositive of the jurisdic­
tional issue” the following statement by 
the United States Supreme Court- 

[A state court] is without power under 
the United States Constitution to inter­
fere with efforts by [a litigant] to obtain 
arbitration in federal forums on the 
ground that [the litigant] is not entitled 
to arbitration or for any other reason 
whatsoever. [Such litigant] has an abso­
lute right to present its claims to federal 
forums.

Id. at 504 (quoting General Atomic Co. v. 
Feller, 436 U.S. 493, 497, 98 S.Ct. 1939, 
1941, 56 L.Ed.2d 480 (1978)).

[7] In the case at bar, the Daily News 
sought a declaratory judgment that the 

-Settlement documents which ended the liti-
6. AS 22.10.020(g) provides:

In case of an actual controversy in the state, 
the superior court, upon the filing of an ap­
propriate pleading, may declare the rights and 
legal relations of an interested party seeking 

the declaration, whether or not further relief 
is or could be sought. The declaration has 

the force and effect of a final judgment or 

decree and is reviewable as such. Further 
necessary or proper relief based on a declara­
tory judgment or decree may be granted, after 
reasonable notice and hearing, against an ad­

verse party whose rights have been deter­

mined by the judgment.

7. A Civil Rule 54(b) judgment is final for pur­
poses of res judicata. Vertecs Corp. v. Rachhold

gation in federal court were open to public 
inspection under state law.* The Daily 
News was not a party to the federal litiga­
tion and the federal court had not ad­
dressed the confidentiality issue when the 
superior court entered its judgment Thus, 
we hold that the superior court had person­
al and subject matter jurisdiction. The 
court did not abuse its discretion in exercis­
ing its jurisdiction to determine that the 
Daily News had the right under state law 
to inspect the settlement documents. The 
court’s declaratory judgment was, there­
fore, valid.7

Had Grace or the school district informed 
Judge Holland of the state court’s judg­
ment, he could have decided whether the 
substantive law of Alaska precluded him 
from ordering the settlement documents 
sealed.8 Grace and the school district, 
however, induced Judge Holland to enter 
his order while still ignorant o f the judg­
ment.9 We believe, nevertheless, that the 
principles discussed in Anchorage Daily 
News v. Anchorage Times Publishing Co., 
dictate that the superior court not attempt 
to enforce that part of its judgment requir­
ing production of the settlement doc­
uments, unless and until the federal protec­
tive order is vacated or modified.

The Daily News has moved to intervene 
in the federal case, asking Judge Holland 
to reconsider his decision. Accordingly, 
the federal court is now aware o f the pro­
ceeding in state court No doubt, it will be 
made aware of our decision as well. We 
are confident that Judge Holland will eval­
uate the Daily News’ motions in light of all
Chemicals, 671 P.2d 1273, 1275-76 (Alaska 

1983); Alaska R.Civ.P. 54<b).

8. Federal jurisdiction in the litigation between 

Grace and tbe school district was based on di­

versity of citizenship. Therefore, Alaska law 

governed the substantive legal issues even 

though the case was removed to federal court. 

Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78-80, 58
S.Ct. 817, 822-823, 82 LEd. 1188 (1938).

9. See DR 7-106(B)(l) (lawyer shall disclose 
"(l]egal authority in the controlling jurisdiction 

known to him to be directly adverse to the 

position of his client and which is not disclosed 
by opposing counsel").
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The superior court’s judgment is AF­

FIRMED, and the case is REMANDED 
with instructions to the superior court not 
to enforce its judgment requiring produc­
tion, unless and until the federal protective 
order is vacated or modified.
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Minor child's maternal aunt appealed 
from two orders of the Superior Court, 
Third Judicial District, Anchorage, David 
C. Stewart, J. pro tern., which first award­
ed shared legal custody of child to both 
aunt and child’s father, with physical custo­
dy in father, and second, ordered physical 
custody transferred from father to aunt 
with joint legal custody retained. The Su­
preme Court, Compton, J., held that (1) 
Superior Court had jurisdiction to make 
such award, and (2) award was not abuse 
of discretion.

Second order affirmed.

1. Divorce *=312 .6 (1 )
Father failed to file cross appeal from 

order modifying custody and, thus, father’s 
insufficiency o f evidence claim was not 
properly before Supreme Court
It. After we issued the order affirming the deci­

sion below, Judge Holland permitted the Daily 
News to intervene in the federal case and vacat­
ed the June 20 protective order. Grace appeal­
ed to the United States Court o f  Appeal, Ninth

77»P.2tW7

NOVOTNY Alaska 1195
1195 (Aluka 1M9)

2. Parent and Child *=2(12)
Parent is entitled to custodial prefer­

ence over nonparent, unless there is clear 
evidence that parent is either unfit or wel­
fare of child requires that child be placed in 
custody of nonparent.
3. Parent and Child *=208)

Burden of proving that parent’s custo­
dy of child would be clearly detrimental to 
child is on nonparent seeking to modify 
custody.
4. Parent and Child *=2(17)

Superior court had jurisdiction to 
award shared custody of minor to both- 
parent and nonparent AS 25.20.060.
5. Parent and Child *=2(17)

Superior court did not abuse its discre­
tion in awarding parent and nonparent 
shared custody of minor child with physicST*' 
custody in nonparent, even though court 
had determined that it would be detrimen­
tal to child to continue physical placement 
with father, insofar as such award was in 
best interest of child. AS 25.20.060, 25.24.- 
150.

Charles Hagans, Hagans, Brown, Gibbs 
and Moran, Anchorage, for appellant. 

William T. Ford, Anchorage, for appellee. 
Arne Ivanov, Anchorage, Guardian Ad 

Litem.
Before MATTHEWS, CJ., and 

RABINOWITZ, BURKE, COMPTON 
and MOORE, JJ.

OPINION 
COMPTON, Justice.
The principal issue presents in this ap­

peal is whether the superior court erred in 
awarding shared custody of Heidi Novotny 
to David A. Novotny, her father, and Nan­
cy R. Carter, her maternal aunt, after hav­
ing determined that it would be detrimental

Circuit, but dismissed the appeal when the cir­
cuit court refused to grant a stay pending ap­
peal. The senlement documents were released 
for public inspection.




