


A l a s k a  (Court j & g s i m

i& tn ie  o f  J U a a k n  

OFFICE OF ADMINISTRATIVE DIRECTOR

CHARLES S. CHRISTENSEN III Anchorage, AK 99501

Staff Counsel February 15, 1991 (907)264-8228

303 K Street

T h e  H o n o r a b le  G e o r g ia n n a  L i n c o l n  
C o -C h a ir m a n , H ouse HESS C o m m itte e  
P . O .  B o x  V 
J u n e a u , A la s k a  99811

D e a r  R e p r e s e n t a t iv e  L i n c o l n :

I am writing to request that the HESS Committee schedule a 
hearing on House Bill 93, relating to the factors for 
consideration in awarding shared child custody, at its earliest 
convenience. This bill was introduced at the request of the 
Alaska Court System.

In December, 1980, Chief Justice Warren Matthews created the Task 
Force on Mediation in response to an instruction from the 
Fifteenth Legislature. The purpose of the task force was to 
evaluate the potential benefits of mediation to consumers and to 
the court system. In its report, issued in June, 1990, the task 
force recommended the statutory change contained in HB 93.

Currently, AS 25.20.090 reads in pertinent part:

In determining whether to award shared custody of 
a child the court shall consider

(7) any findings and recommendations of a neutral 
mediator;

After study, the task force concluded that this statute as 
currently written endangers the mediation process and runs
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contrary to the majority view that mediation communications be 
kept confidential. The majority view also does not envision a 
mediator making a recommendation about the resolution of a 
dispute, should mediation be terminated without agreement. The 
mediator's role is to guide the parties to a mutual decision, and 
not to impose a decision (even in the form of a recommendation) 
upon the parties if they cannot reach a decision.

To correct this problem, HB 93 would substitute the term "custody 
investigator appointed by the court" for the term "neutral 
mediator." The court system currently employs custody 
investigators who are appointed in specific cases to assist the 
court in obtaining the facts needed to make custody decisions. 
The findings and recommendations of a custody investigator are 
more appropriate for a court's consideration than are the 
findings of a neutral mediator.

Thank you for your courtesy. Please contact me if you have any 
questions or comments concerning this legislation.

Very truly yours,

C. S. Christensen III 
Staff Counsel

CSCsbh
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T a s k  F o r c e  o n  M e d i a t i o n  

f o r  t h e  S u p r e m e  C o u r t  o f  A l a s k a

June 8/ 1990

Chief Justice Warren W. Matthews 
Alaska Supreme Court 
303 K Street 
Anchorage, Alaska 99501

Dear Chief Justice Matthews:

We are pleased to transmit to you the final report of the 
Mediation Task Force.

Sincerely,

/ 7
Stephanie J. Col« 
Co-Chair

Honoypefole Mich^tdl r^-Jep&^ery

Marla N. Greenstein

<^~^\psr\jL&rtsu YPd&SxjtJ 
Je^ane Moore

Pam Kirk

m O  /n V- f  M ^  a a  I** f\ c C V  /O m i. i ( \ f \  a  1  . a  L  -  . I



E x e c u t i v e  S u m m a r y

a p p r o p r i a t i o n  d o cu m e n t (M a y  1 9 8 8 ) ,  t h e  A la s k a  S t a t e  L e g i s l a t u r e  

in s e r t e d  t h e  f o l l o w i n g  p r o v i s i o n :

I t  i s  t h e  l e g i s l a t u r e ' s  i n t e n t  t h a t  t h e  c o u r t  

s y s te m  e d u c a te  ju d g e s ,  a t t o r n e y s  a n d  t h e  

p u b l i c  o n  t h e  p o t e n t i a l  b e n e f i t s  o f

m e d ia t io n .  The c o u r t  s y s te m  s h o u ld  e v a lu a t e  

a n d  q u a n t i f y  t h e  p o t e n t i a l  b e n e f i t s  t o  t h e  

c o n s u m e rs  a s  w e l l  a s  t h e  c o u r t  s y s te m  o f

m e d ia t io n ,  a s  an  o p t i o n .

I n  D ecem ber 1 9 8 8 ,  C h i e f  J u s t ic e  W a r r e n  M a tth e w s  a p p o in t e d  a 

T a s k  F o r c e  o n  M e d ia t io n ,  a n d  a s k e d  t h e  t a s k  f o r c e  m em bers t o  

fo c u s  o n  t h e  u s e s ,  a v a i l a b i l i t y  a n d  l i m i t s  o f  m e d ia t i o n ,  a n d  t o  

i s s u e  a r e p o r t  o n  t h e  s u b j e c t  t o  t h e  s u p re m e  c o u r t .  F a ir b a n k s  

S u p e r i o r  C o u r t  Judge N i e s j e  S t e in k r u g e r  and D e p u ty  A d m i n i s t r a t i v e  

D i r e c t o r  S t e p h a n ie  C o le  w e r e  d e s ig n a t e d  c o - c h a i r s  f o r  t h e  t a s k  

f o r c e .  O t h e r  members w e re  P a t r i c k  J .  M c K a y, an a t t o r n e y  i n  

p r i v a t e  p r a c t i c e ;  Pam K i r k ,  r e p r e s e n t in g  t h e  A la s k a  D is p u t e

S e t t le m e n t  A s s o c i a t io n ;  M a r la  N. G r e e n s t e i n ,  a n  a t t o r n e y  w i t h  

r e s e a r c h  a d m i n i s t r a t i v e  e x p e r ie n c e  i n  a l t e r n a t e  d i s p u t e  

r e s o l u t i o n  p ro g ra m s ; B a rro w  S u p e r io r  C o u r t  J u d g e  M ic h a e l  I .  

J e f f e r y ;  and  J e n e a n e  M o o r e , s e r v i n g  as t a s k  f o r c e  r e p o r t e r .

I n  t h e  A l a s k a  C o u r t  S y s t e m ' s  f i s c a l  y e a r  1 9 8 9  b u d g e t



The task force held seven meetings between February 24, 1989 and 

May 29, 1990. The task force’s final report includes the history 

of mediation in Alaska and current practices within the court 

system, and makes 10 recommendations to the supreme court:

1. The Alaska Court System should undertake a mediation 

pilot project.

2. Efforts should be made to provide for a wider 

distribution of an existing public information pamphlet 

about mediation, and the Alaska Court System should ask 

the Alaska Bar Association to form a standing committee 

on Alternative Dispute Resolution. The Alaska Court 

System should consider preparing public service 

announcements about mediation for radio broadcasts in 

rural Alaska.

3. The Alaska Court System should seek a statutory change 

to AS 25.20.090 to ensure the confidentiality of the 

mediation process.

4. The Alaska Court System should adopt a new court rule 

allowing for expanded use of mediation.

5. The Alaska Court System should make training about 

mediation available to judges.
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6 . T h e  A la s k a  C o u r t  S y s te m  s h o u ld  e n c o u r a g e  ju d g e s  t o  

u t i l i z e  m e d ia t io n  s e t t l e m e n t  t e c h n i q u e s .

H i  7 . T h e  A la s k a  C o u r t  S y s te m  s h o u ld  c o n s id e r  im p o s in g  a

r e q u ir e m e n t  i n  p r e t r i a l  o r d e r s  t h a t  a t t o r n e y s  a d v is e  

t h e i r  c l i e n t s  o f  a v a i l a b l e  a l t e r a t i v e  d i s p u t e  

r e s o l u t i o n  s e r v i c e s .

j l H  8 . A s y s te m  s h o u ld  be d e v e lo p e d  w h ic h  a l lo w s  f o r  t h e

p r o v i s i o n  o f  m e d ia t io n  s e r v i c e s  t o  i n d i g e n t s .

d
9 . T he A la s k a  C o u r t  S y s te m  s h o u ld  s u p p o r t  l o c a l  e f f o r t s  

t h r o u g h o u t  A la s k a  t o  e s t a b l i s h  a n d  im p le m e n t  m e d ia t i o n  

a nd  c o n c i l i a t i o n  p r o g r a m s .

1 0 . T h e A la s k a  S uprem e C o u r t  s h o u ld  a p p o in t  a s t a n d in g  

c o m m itte e  o n  m e d ia t io n .



T h e  t a s k  f o r c e  a ls o  re c o m m e n d s t h a t  t h e  c o u A  s y s te m  

a s k  t h e  A la s k a  B a r  A s s o c i a t i o n  t o  f a ^ P P l r s t a n d i n g  

c o m m itte e  on A l t e r n a t e  D is p u t e  R M ^ B c I o n ,  c o n s i s t i n g  

o f  a t t o r n e y  m em bers who a r ^ ^ P ^ ^ e s t e d  i n  f o s t e r i n g  

m e d ia t io n  s e r v ic e s  i n

T h e t a s k  

c o n s id e r  

r a d i

a l t e r n a t i v e

t h a t  t h e  c o u r t  s y s te m  

p u b l i c  s e r v i c e  a n n o u n c e m e n ts  f o r  

i n  r u r a l  A la s k a ,  s u g g e s t in g  m e d ia t i o n  

t o  c o u r t  a c t i o n .

3 . C o n f i d e n t i a l i t y  i n  m e d ia t io n

C u r r e n t ly ,  AS 2 5 . 2 0 . 0 9 0  ( " F a c t o r s  f o r  c o n s i d e r a t i o n  i n  

a w a r d in g  s h a r e d  c h i l d  c u s t o d y " )  r e a d s ,  i n  p e r t i n e n t  

p a r t :

I n  d e t e r m i n i n g  w h e t h e r  t o  
aw ard s h a r e d  c u s t o d y  o f  a  c h i l d  
t h e  c o u r t  s h a l l  c o n s i d e r . . . .

( 7 )  a n y  f i n d i n g s  a n d  r e c o m m e n d a tio n s  
o f  a n e u t r a l  m e d i a t o r ; . . .

T he t a s k  fo r c e  s u g g e s ts  t h a t  t h i s  s t a t u t e  as c u r r e n t l y  

w r i t t e n  e n d a n g e rs  t h e  m e d ia t i o n  p r o c e s s  a n d  r u n s  

c o n t r a r y  t o  t h e  m a j o r i t y  v ie w  t h a t  m e d i a t i o n  

c o m m u n ic a tio n s  be k e p t  c o n f i d e n t i a l .  T h e  m a j o r i t y  v ie w  

a l s o  d o e s  n o t  e n v i s i o n  a m e d i a t o r  m a k in g  a 

re c o m m e n d a tio n  a b o u t  t h e  r e s o l u t i o n  o f  a d i s p u t e ,  

s h o u ld  m e d ia t io n  b e  t e r m i n a t e d  w i t h o u t  a g r e e m e n t. T h e  

m e d ia t o r ’ s r o l e  i s  t o  g u id e  t h e  p a r t i e s  t o  a m u t u a l 

d e c is i o n ,  and n o t  t o  im p o s e  a d e c i s i o n  (e v e n  i n  t h e  

fo rm  o f  a re c o m m e n d a tio n ) u p o n  t h e  p a r t i e s  i f  t h e y  

c a n n o t  re a c h  a d e c is i o n .

The t a s k  fo r c e  recom m ends t h a t  t h e  c o u r t  s y s te m  s e e k  a 

s t a t u t o r y  c h a n g e  w h ic h  w o u ld  s u b s t i t u t e  t h e  te r m  

" c u s to d y  i n v e s t i g a t o r "  f o r  t h e  te r m  " n e u t r a l  m e d ia t o r . "  

T h e  f i n d i n g s  a n d  r e c o m m e n d a t io n s  o f  a c u s t o d y

32
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i n v e s t i g a t o r  a r e  m ore  a p p r o p r i a t e  f o r  t h e  c o u r t ' s 

c o n s i d e r a t i o n .

I n  t h e  f u t u r e  i t  may b e n e c e s s a r y  t o  a d o p t  s t a t u t e s  t o  

p r o v id e  s p e c i f i c a l l y  f o r  t h e  c o n f i d e n t i a l i t y  o f  

m e d ia t io n  s e s s i o n s .

4 .  E x p a n d e d  a u t h o r i t y  f o r  m e d ia t io n

C u r r e n t l y ,  r e f e r e n c e s  i n  s t a t e  s t a t u t e s  t o  t h e  c o u r t ' s 

a u t h o r i t y  t o  r e f e r  c a s e s  t o  m e d ia t i o n  a r e  l i m i t e c U t o  

s p e c i f i c  t y p e s  o f  c a s e s  ( f o r  e x a m p le ,  d i v o r c e s . ) ^ m !h e  
t a s k  f o r c e  recom m ends t h a t  t h e  s u p re m e  c o u r t  t h e

f o l l o w i n g  c o u r t  r u l e ,  w h ic h  w o u ld  e n a b le  t s  t o

r e f e r  t o  m e d ia t i o n  a l l  t y p e s  o f  c i v i l  w hen a

ju d g e  d e t e r m in e s  t h a t  s u c h  a r e f e j^ W P  w o u ld  be 

a p p r o p r i a t e :

P r o p o s e d  C i v i l  R u le  IJM p 

Me d i a t i o n

( a )  A p p l i c a t i o n .  A t  t im e  a f t e r  a c o m p la in t  i s

f i l e d ,  a p a r t y  i » r  f i l e  a m o t io n  w i t h  t h e  c o u r t  

r e q u e s t in g  m e b R R o n  o f  t h e  a c t i o n  f o r  t h e  p u r p o s e  

o f  a c h i e v i n ^ R p m u t u a l l y  a g r e e a b le  s e t t l e m e n t .  T h e  

m o t io n  m u j^ F a d d r e s s  how t h e  m e d ia t io n  s h o u ld  be 

c o n d u c t i o n s  s p e c i f i e d  i n  p a r a g r a p h  ( b ) ,  i n c l u d i n g  

t h e  n jB ^ s  o f  a n y  a c c e p t a b le  m e d ia t o r s . T h e  c o u r t  

m a ^ ^ R d e r  m e d ia t i o n  i n  r e s p o n s e  t o  s u c h  a m o t io n ,  

o jR p n  i t s  own m o t i o n ,  w h e n e v e r  i t  d e t e r m in e s  t h a t  

^ R p a i a t i o n  m ay r e s u l t  i n  a s e t t l e m e n t  o f  t h e  

^ ■ F a c t i o n .

F b )  O r d e r . A c o u r t  o r d e r  o f  m e d ia t io n  m u s t s t a t e :

33



J M a s l n i  (tfuurt J^gstent

of ^  la a It a
OFFICE OF ADMINISTRATIVE DIRECTOR

CHARLES S. CHRISTENSEN III
Staff Counsel

303 K Street 
Anchorage, AK 99501 

(907) 264-0228

M a rc h  1 9 , 19 9 1

T h e  H o n o r a b le  D ave D o n le y  
C h a ir m a n , H ouse J u d i c i a r y  C o m m itte e  
P . O .  Box V  
J u n e a u , A la s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t iv e  D o n le y :

I  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  J u d i c i a r y  C o m m itte e  
s c h e d u le  a h e a r in g  on t h e  f o l l o w i n g  l e g i s l a t i o n  a t  i t s  
e a r l i e s t  c o n v e n ie n c e :

"A n A c t  r e l a t i n g  t o  t h e  f a c t o r s  t o  be 
c o n s id e r e d  w hen a w a r d in g  s h a r e d  c h i l d  
c u s t o d y . "

T h a n k  y o u  f o r  y o u r  c o u r t e s y .

92 "An A c t  e s t a b l i s h i n g  an  e x e m p t io n  f o r  t h e  
H 'X  J u d i c i a l  R e t ir e m e n t  S y s t e m . "

V e r y  t r u l y  y o u r s

C . S .  C h r is t e n s e n  I I I
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JVlaslui (Euixrt j^gstcm
J$>httc o f  (A la a lia  

OFFICE OF ADMINISTRATIVE DIRECTOR

CHARLES S. CHRISTENSEN III
Staff Counsel M a rc h  2 0 ,  1991

303 K Street 
Anchorage, AK 99501 

(907) 264-8228

T h e  H o n o r a b le  D ave D o n le y  
C h a ir m a n , H o u s e  J u d i c i a r y  C o m m itte e  
P . O .  B o x  V 
J u n e a u , A la s k a  9 9 811

D e a r  R e p r e s e n t a t iv e  D o n le y :

I  am w r i t i n g  t o  r e q u e s t  t h a t  t h e  J u d i c i a r y  C o m m itte e  s c h e d u le  a 
h e a r in g  o n  CSHB 93 ( H E S ) ,  r e l a t i n g  t o  t h e  f i n d i n g s  a n d  
r e c o m m e n d a t io n s  o f  a n e u t r a l  m e d ia t o r  w hen a w a r d in g  s h a r e d  c h i l d  
c u s t o d y ,  a t  i t s  e a r l i e s t  c o n v e n ie n c e .  T h is  b i l l  was in t r o d u c e d  
a t  t h e  r e q u e s t  o f  t h e  A la s k a  S up rem e C o u r t .

I n  D e c e m b e r, 1 9 8 8 ,  C h ie f  J u s t i c e  W a rre n  M a tth e w s  c r e a t e d  t h e  T a s k  
F o r c e  o n  M e d ia t io n  i n  r e s p o n s e  t o  an  i n s t r u c t i o n  f r o m  t h e  
F i f t e e n t h  L e g i s l a t u r e .  T h e p u r p o s e  o f  t h e  t a s k  f o r c e  was t o
e v a lu a t e  t h e  p o t e n t i a l  b e n e f i t s  o f  m e d ia t io n  t o  c o n s u m e rs  a n d  t o  
t h e  c o u r t  s y s te m . I n  i t s  r e p o r t ,  is s u e d  i n  J u n e , 1 9 9 0 ,  t h e  t a s k  
f o r c e  reco m m en ded  t h e  s t a t u t o r y  c h a n g e  c o n t a in e d  i n  HB 9 3 .

C u r r e n t l y ,  AS 2 5 . 2 0 . 0 9 0  r e a d s  i n  p e r t i n e n t  p a r t :

I n  d e t e r m in in g  w h e th e r  t o  a w a rd  s h a r e d  c u s t o d y  o f  
a  c h i l d  t h e  c o u r t  s h a l l  c o n s id e r

( 7 )  a n y  f i n d i n g s  a n d  re c o m m e n d a tio n s  o f  a n e u t r a l
m e d ia t o r ;

A f t e r  s t u d y ,  t h e  t a s k  f o r c e  c o n c lu d e d  t h a t  t h i s  s t a t u t e  as 
w r i t t e n  e n d a n g e r s  t h e  m e d ia t io n  p r o c e s s  and  r u n s  c o n t r a r y  t o  t h e



T h e  H o n o r a b l e  D a v e  D o n l e y

M a r c h  2 0 ,  1 9 9 1

P a g e  2

m a j o r i t y  v ie w  t h a t  m e d ia t io n  c o m m u n ic a t io n s  b e  k e p t  c o n f i d e n t i a l .  
T h e  m a j o r i t y  v ie w  a ls o  d o e s  n o t  e n v i s i o n  a m e d ia t o r  m a k in g  a 
re c o m m e n d a t io n  a b o u t  t h e  r e s o l u t i o n  o f  a d i s p u t e ,  s h o u ld  
m e d ia t i o n  b e t e r m in a t e d  w i t h o u t  a g r e e m e n t.  T h e m e d i a t o r 's  r o l e  
i s  t o  g u id e  t h e  p a r t i e s  t o  a m u t u a l d e c i s i o n ,  a n d  n o t  t o  im p o s e  a 
d e c i s i o n  u p o n  t h e  p a r t i e s ,  e v e n  i n  t h e  fo rm  o f  a  r e c o m m e n d a t io n , 
i f  t h e y  c a n n o t  r e a c h  a d e c i s i o n .

To c o r r e c t  t h i s  p r o b le m , CSHB 93 (H E S ) w o u ld  s im p l y  d e l e t e  fr o m  
t h e  s t a t u t e  t h e  r e q u ir e m e n t  t h a t  t h e  f i n d i n g s  a n d  r e c o m m e n d a t io n s  
o f  a  n e u t r a l  m e d ia t o r  be c o n s id e r e d  b y  t h e  c o u r t .

T h a n k  y o u  f o r  y o u r  c o u r t e s y .  P le a s e  c o n t a c t  me i f  y o u  h a v e  a n y  
q u e s t io n s  o r  com m ents c o n c e r n in g  t h i s  l e g i s l a t i o n .

V e r y  t r u l y  y o u r s ,

C . S . C h r is t e n s e n  I I I  
S t a f f  C o u n s e l

C S C :b h
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