


A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t i v e s

R e p r e s e n t a t i v e  F r a n  U l m e r

MEMORANDUM 

F e b r u a r y  4 ,  1 9 9 1

To :

F r o m : 

S u b j  e c t

R e p r e s e n t a t i v e  Dave  D o n l e y ,  C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  Fjr<

HB90,  r e l a t i n g  t^>! f i n e s  a n d  r e s t i t u t i o n  i n  c r i m i n a l  
c a s e s

HB90 d e a l s  w i t h  f i n e s  a n d  r e s t i t u t i o n  o r d e r e d  b y  t h e  c o u r t  i n  
c r i m i n a l  c a s e s .  The  a m e n d m e n t s  a r e  s o m e w h a t  t e c h n i c a l ,  b u t  w i l l  
i m p r o v e  e f f i c i e n c y  a n d  w i l l  b e n e f i t  t h e  v i c t i m s  o f  c r i m e .  The  
b i l l  i n c l u d e s :

1 .  An a m e n d m e n t  t o  s t a t u t e s  t o  r e q u i r e  t h e  c o u r t  t o  
c o n s i d e r  w h e t h e r  a d e f e n d a n t  h a s  t h e  a b i l i t y  t o  p a y  f i n e s  
a n d  r e s t i t u t i o n  a t  a h e a r i n g  h e l d  a f t e r  t h e  d e f e n d a n t  h a s  
f a i l e d  t o  p a y ,  r a t h e r  t h a n  a t  t h e  t i m e  o f  s e n t e n c i n g .  T h i s  
w i l l  make  t h e  c o u r t ' s  a b i l i t y  t o  p a y  i n q u i r y  m o r e  m e a n i n g f u l  
t h a n  i t  i s  now.  Th e  c o u r t  w i l l  no l o n g e r  h a v e  t o  g u e s s  a t  
w h a t  t h e  d e f e n d a n t ' s  f i n a n c i a l  s i t u a t i o n  m i g h t  b e  i n  t h e  
f u t u r e  w h e n  t h e  f i n e  o r  r e s t i t u t i o n  i s  d u e .

2 .  An a m e n d m e n t  r e q u i r i n g  t h e  d e f e n d a n t  who h a s  f a i l e d  t o  
p a y  a f i n e  o r  r e s t i t u t i o n  t o  p r e s e n t  e v i d e n c e  j u s t i f y i n g  why 
p a y m e n t  h a s  n o t  b e e n  m a d e .  The  d e f e n d a n t ' s  f i n a n c i a l  
s i t u a t i o n  i s  b e s t  kn o wn  t o  t h e  d e f e n d a n t ,  a n d  i n a b i l i t y  t o  
p a y  i s  b e s t  a d d r e s s e d  b y  t h e  d e f e n d a n t .

3 .  An a m e n d m e n t  t o  e mp o w e r  t h e  c o u r t  t o  a w a r d  r e s t i t u t i o n
t o  p e r s o n s  o t h e r  t h a n  " t h e  v i c t i m , "  who s u f f e r e d  a l o s s  a s  
a r e s u l t  o f  t h e  d e f e n d a n t ' s  c o n d u c t .

4 .  An a m e n d m e n t  t o  e m p o w e r  t h e  c o u r t  t o  a w a r d  r e s t i t u t i o n
f o r  a v i c t i m ' s  f u t u r e  e x p e n s e s ,  i n c u r r e d  a f t e r  t h e  d a t e  o f
s e n t e n c i n g .
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M e m o r a n d u m A la s k a  C o u rt  S y s te m

TO i A r th u r  H . S n ow d en , I I
A d m i n i s t r a t i v e  D i r e c t o r

DATE* F e b ru a ry  1 3 , 1991

FROM* S u san  M i l l e r
S p e c i a l  P r o j e c t s

SUBJi H ouse B i l l  90 
o n  F in e s  and 
R e s t i t u t i o n

Com m ents fro m  Ju d u g  H unt

S e c t i o n  3 ,  l i n e s  1 0 -1 3  and  l i n e  ,-20 . In  t h i s  s e c t i o n ,  t h e  
c o u r t  i s  a l l o w e d  t o  c o n s i d e r  r e s t i t u t i o n  t o  an " o t h e r  p e r s o n  
i n j u r e d  b y  t h e  o f f e n s e "  a n d  t o  o r g a n i z a t i o n s  who p r o v i d e  
s e r v i c e s  t o  s u c h  an  " o t h e r  p e r s o n . "  To t h e  e x t e n t  t h a t  s u c h  
o t h e r  p e r s o n a  com e f o r w a r d  ( o r  a r e  b r o u g h t  fo r w a r d  b y  
p r o b a t i o n  o f f i c e r s  d o in g  p r e s e n t e n c e  r e p o r t s ) ,  i t  i s  
e x p e c t e d  t h a t  i t  w i l l  t a k e  a d d i t i o n a l  h e a r in g  t im e  t o  
e s t a b l i s h  t h e  n a t u r e  and e x t e n t  o f  t h e i r  i n j u r y  and i t s
c o n n e c t i o n  t o  t h e  d e f e n d a n t 's  o f f e n s e .

L in e s  11 and  12 o f  t h i s  s e c t i o n  a l s o  add  t h e  w o rd s  " o r  i s  o r  
w i l l  b e  p r o v i d i n g "  t o  t h e  s e n t e n c e  a b o u t  who may r e c e i v e  
r e s t i t u t i o n .  T h u s , t h e  new la w  w i l l  a l l o w  r e s t i t u t i o n  n o t  
o n l y  t o  o r g a n i z a t i o n s  t h a t  h a v e  p r o v id e d  s e r v i c e s  t o  t h e  
v i c t i m ,  b u t  a l s o  t o  o r g a n i z a t i o n s  t h a t  a r e  c u r r e n t l y  
p r o v i d i n g  s e r v i c e s  o r  w i l l  i n  t h e  f u t u r e  p r o v i d e  s e r v i c e s .  
The n e e d  t o  p r e s e n t  e v i d e n c e  t o  e s t a b l i s h  t h e  n e e d  f o r  an d  
t h e  c o s t  o f  s u c h  f u t u r e  s e r v i c e s  w i l l  l i k e l y  r e q u i r e
a d d i t i o n a l  t im e  a t  t h e  s e n t e n c i n g  h e a r i n g s .

Com m ents fr o m  J u d g e  B e c k w ith

S e c t i o n  1 . T o t h e  e x t e n t  t h a t  t h e  i n t e n t  o f  t h i s  
l e g i s l a t i o n  a s  e x p r e s s e d  i n  t h e  " P u r p o s e "  s e c t i o n  i s  
a c c o m p l i s h e d ,  i t  a p p e a r s  t h a t  t h e r e  w i l l  b e  m ore p o s t -  
ju d g m e n t h e a r i n g s .  C u r r e n t l y ,  d e fe n d a n t s  who c a n n o t  p a y  
t h e i r  f i n e s  s o m e tim e s  a s k  t h e  c o u r t  ( e i t h e r  a t  s e n t e n c i n g  o r  
l a t e r )  t o  c o n v e r t  t h e  f i n e  t o  com m u n ity  w ork  B e r v i c e ,  T o 
t h e  e x t e n t  t h a t  t h e  ju d g e s  s t o p  c o n s i d e r i n g  a b i l i t y  t o  p a y  
a t  t h e  t im e  o f  s e n t e n c i n g ,  t h e r e  w i l l  p r o b a b ly  b e  an
i n c r e a s e  i n  t h e  num ber c f  s u c h  r e q u e s t s  and  o t h e r  r e q u e s t s
t o  m o d i fy  s e n t e n c e s .



A r t h u r  H .  S n ow d en , 12 
F e b r u a r y  1 3 ,  1991 
P a ge  2

I t  w i l l  p r o b a b l y  s t i l l  b e  n e c e s s a r y  f o r  ju d g e s  t o  c o n s i d e r  
t h e  d e f e n d a n t 's  a b i l i t y  t o  p a y  a t  t h e  t im e  o f  s e n t e n c i n g  i n  
o r d e r  t o  fra m e  an a p p r o p r i a t e  s e n t e n c e .  A lt h o u g h  t h e  
a p p a r e n t  p u r p o s e s  o f  t h i s  l e g i s l a t i o n  a r e  l a u d a b l e ,  
d e f e n d a n t s  o f t e n  d o  n o t  h a v e  t h e  r e s o u r c e *  t o  a d e q u a t e ly  
c o m p e n s a t e  e v e n  t h e  m ain  v i c t i m .
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Judge J u s t i n  R i p l e y  c a l l e d  t h i s  a .m . t o  com m ent u p on
U h lm e r 's  b i l l ,  H B 90. A s f a r  as I  c o u ld  f o l l o w  h im ,  he  
r e l a t e d  th e  f o l l o w i n g :

S e c t io n  3 ( a )  -  I n  t h e  s e c o n d  l i n e  " o r  o t h e r  p e r s o n
i n j u r e d "  i s  v a g u e . T h e r e  w i l l  be a d d i t i o n a l  l i t i g a t i o n  
t o  d e f in e  s c o p e , m ore h e a r in g  t im e .

S e c t io n  4 ( a )  -  I n  t h e  s i x t h  l i n e  " i t  i s  an  a f f i r m a t i v e
d e fe n s e "  s h i f t s  t h e  b u r d e n  t o  th e  d e f e n d a n t .  T h e
d e fe n s e  w i l l  a rg u e  t h i s  i s  an u n f a i r  s h i f t .  I f  i t  was 
th e  S t a t e ' s  b u rd e n  t h e y  m ig h t  o r  m ig h t  n o t  p u r s u e ,  b u t  
t h e  d e fe n s e  w i l l  c o n s id e r  n o t  t o  a s s e r t  d e fe n s e  as 
m a lp r a c t ic e .  T h is  w i l l  c a u s e  m ore h e a r in g  t im e .

S e c t io n  4 ( a ) ,  page 3 o f  b i l l ,  l i n e  n u m b e re d  9 , t h e
la n g u a g e  t h a t  i s  b e in g  ta k e n  o u t  i s  t h a t  t h e  c o u r t  
f i n d s  by p re p o n d e r a n c e  o f  th e  e v id e n c e .  T h e  c h a n g e  
lo w e r s  th e  s ta n d a r d ,  w h ic h  w i l l  r e q u ir e  m ore  a r g u m e n t,  
m ore h e a r in g  t im e  t o  d e c id e .

He w e n t on t o  t a l k  a b o u t  t h a t  i n  f e l o n y  c a s e s  t h e r e  a r e  
p e o p le  l i k e  th e  p . o .  t o  c h e c k  up on p e o p le  a n d  make 
s u re  th e y  a re  p a y in g  t h e i r  f i n e s  and r e s t i t u t i o n ,  b u t  
i n  m is d e m e a n o rs  t h e r e  i s  no one t o  d o  t h a t  so  t h e  
c o u r t s  w i l l  h a v e  t o ,  an d  t h a t  w i l l  c a u s e  a l o t  m ore  
h e a r in g s ,  e s p e c i a l l y  i n  d i s t r i c t  c o u r t  and 
m a g is t r a t e la n d .  He a l s o  s a id  t h a t  i t  i s  h i s  
u n d e r s t a n d in g  t h a t  t h e  AG w i l l  f o l l o w - u p  on f i n e s ,  b u t  
t h e y  do n o t  do r e s t i t u t i o n ,  so th e  c o u r t s  w i l l  h a v e  t o  
d o  r e s t i t u t i o n .



(7)
M O U SE C O M M IT T E E  R E PO R T

t

Date of Committee Action: <0 H  3 ~  /

The JUDICIARY Committee considered: —

HOUSE BILL NO. 90 FINES AND RESTITUTION IN CRIMINAL CASES

"An Act relating to fines and restitution in criminal cases."

Date Referred: February 1, 1991 FURTHER REFERRALS: Finance

RECOMMENDATIONS: 
be replaced w ith _______
[ ] have attached amendments(s) 
(><] do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to th e ____

[ ] the same title 
.[ ) a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^

[ ] fiscal im pact___________________________

APPROVES PREVIOUS: 

[ ] fiscal note(s)______

(D ep i/D n l i)

£-ec£k-[?<3 zero fiscal note , L q ll)__  [ ] zero fiscal note(s)



FISCAL NOTE

Revision Date: ______________________________ Department Affected: Department o f  Law____________
Title: "An A ct r e la t in g  to  f in e s  and_____  BRU: P r o s e c u t io n /L e g a l S erv ices__________________
r e s t i t u t i o n  in  cr im in a l c a s e s ." _________ Component: P ro se cu tio n /C r im in a l J u s t ic e  L i t i g a t i on

ST A T E  OF ALASK A BILL NO. HB 90
1991 LEGISLATIVE SESSION

Sponsor: R ep resen ta tiv e  Ulmer L egal S e rv ice s /O p e ra t io n s
Requestor: House J u d ic ia r y COMPONENT SERIAL NO. 8 9

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SU PPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - -n -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - -0 -
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME - 0 - - 0 - - 0 - - 0 - -0 - - 0 -
PART-TIM E

TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)

P lea se  see  the a tta ch ed  a n a ly s is

K / 0
Prepared By: R ichard I .  P e g u e s /d i r e c t o r
Division: A d m in istra tiv e  S

Approved by Commissioner:
Agency: Department o f  Law___________________________________________ Date: February 12. 1991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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C O N T I N U A T I O N  of F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  N o . HB 90

This  b i l l  amends AS 12.55 t o  c l a r i f y  e x i s t i n g  laws r e g a r d i n g  the  
i m p o s i t i o n  o f  f i n e s  and r e s t i t u t i o n  i n  c r i m i n a l  c a s e s  t o  e n s u r e  t h e  f u l l  payment 
o f  f i n e s  and to  make f u l l  r e s t i t u t i o n  a v a i l a b l e  t o  a l l  p e r s o n s  who have been 
i n j u r e d  as a r e s u l t  o f  c r i m i n a l  behav i o r .

In so doing,  the  b i l l  r e q u i r e s  c o u r t s  t o  c o n s i d e r  whe ther  a de fendant  
has  t h e  a b i l i t y  to  pay f i n e s  and r e s t i t u t i o n  a t  h e a r i n g  h e l d  a f t e r  a de fendant  
has  f a i l e d  to  pay,  r a t h e r  than a s k i ng  c o u r t s  to  p r e d i c t  a t  t h e  t ime o f  s e n t e n c i n g  
whether  a de f endant  w i l l  have the  a b i l i t y  to  pay i n  t h e  f u t u r e .  I t  a l s o  r e q u i r e s  
a d e f endant  who has f a i l e d  to  pay to come f orward  w i t h  e v i d e n c e  j u s t i f y i n g  why 
the  f i n e  or  r e s t i t u t i o n  was no t  pa i d .  I t  a l lows  c o u r t s  t o  o r d e r  t h a t  r e s t i t u t i o n  
be made t o  a l l  pe r sons  who have s u f f e r e d  a l o s s  as  a r e s u l t  o f  a d e f e n d a n t ' s  
conduc t .  And i t  a l lows  c o u r t s  to  o r der  r e s t i t u t i o n  f o r  e x p e n s e s  t h a t  w i l l  be 
i n c u r r e d  a f t e r  the  dat e  o f  s en t e n c i n g .

As a consequence o f  t hes e  changes ,  i t  i s  l i k e l y  t h a t  more f i n e s  and 
r e s t i t u t i o n  o r d e r s  w i l l  be imposed,  and a t  h i g h e r  amounts .  These a r e  s e n t e n c i n g  
p r o v i s i o n s  and t hey  w i l l  no t  have a f i s c a l  i mpac t  o f  t h e  Department  o f  Law' s 
p r o s e c u t i o n  a c t i v i t i e s .  These changes w i l l ,  however ,  have  a p o s i t i v e  impact  on 
the  d e p a r t m e n t ' s  Legal  S e r v i c e s  a c t i v i t i e s ,  which i n c l u d e  the  c o l l e c t i o n  of  
unpaid c r i m i n a l  and c i v i l  f i n e s  t h a t  a r e  owed t o  t h e  s t a t e .  Al though we cannot  
p r e d i c t  the amount o f  a d d i t i o n a l  funds t h a t  w i l l  be c o l l e c t e d ,  t h e r e  w i l l  
c e r t a i n l y  be an i n c r e a s e .  Fur thermore,  the  p e n a l t y  p r o v i s i o n s  p r ov i de d  i n  the 
b i l l  w i l l  a l s o  pr ov i de  a needed i n c e n t i v e  t o  d e f e n d a n t s  t o  pay overdue f i n e s  to 
the  s t a t e ,  as w e l l  as an i n c e n t i v e  to pay r e s t i t u t i o n  t o  v i c t i m s  and o t he r s  who 
have s u f f e r e d  a l o s s  as a r e s u l t  of  a d e f e n d a n t ' s  c r i m i n a l  b e h a v i o r .
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FISCAL NOTE

Revision Date: __________________________
Title: An act relating to fines and

STATE OF ALASKA
1991 LEGISLATIVE SESSION

BILL NO. HB 90,

Department Affected:  Public Safety
BRU: Alaska State Troopers________

restitution 1n criminal cases. Component: Detachments
Sponsor: Reo. Ulmer
Requestor: House Judiciary COMPONENT SER IA L NO. I T

EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)

OPERATING FY 92 FY 93 FY 94 FY 95 fY  96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL - 0 - -0 - -0 - - 0 - -0 - -0 -

REVENUE -0 - -0 - -0 - - 0 - -0 - -0 -

FUNDING: (Thousands of Dollars)

GENERAL FUND

FEDERAL FUNDS

OTHER/PROG RCPT

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 . 0

Estimate of current year Impact none

ANALYSIS: (Attach a separate page 1f necessary)

No fiscal Impact anticipated.

Prepared by: Gavle A. Horetskl___________________________ Phone:___ 465-4322____________
Division: _ Commissi oner'suffice Date: 2/13A9I_______________

Approved by Commissioner: Richard L. Burton
Agency: _D_epartment of P u F T T L Siif-flj^-- Pater 2/13/.9J--------

Distr ibution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, 0MB, & Impacted Agency(ies).
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