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Date Referred: May 6, 1992 

Dale of Committee Action: & ’ Q  *9 % 
.'I’he JUDK’1AR Y Committee considered:

H O U S E  C O M M I T T E E  R E P O R T

{ FURTHER R EFERR;L_: Finance

HB 555

HOUSE BILL NO. 555 CRIMINAL LAW AND PROCEDURE
"An Act relating to criminal law and procedure; relating to proceedings regarding delinquent minors; and 
amending Alaska Supreme Court Rule of Appellate Procedure 215, Alaska Supreme Court Rules of Criminal 
Procedure 6. 11. 24. and 35. Alaska Supreme Court Delinquency Rule 10, and Alaska Supreme Court Rules of 
Evidence 009 and 704; and providing for an effective date."

RECOMMENDATIONS : 
be replaced with_______

[ \ the same title 
_M  a new title

[ ] /have attached amendments(s)
[ A do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the____ Committee

ADOPTS:____________________________ letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dept) APPROVES PREVIOUS: (Dept/D ue)



Revision Date: __________________
Title : Criminal P rosecution____

S T A T E  O F  A L A S K A
1 9 9 2  LE G IS LA T IV E  S E S S IO N

Amendments
Spon so r:
Requestor:

-Rules.
Governo r

F ISC A L  N O TE No- 3
Bill Version:,

(H) Publish Date: 2-24-92

H B  5 5 5

Department A ffe c ted : Pnhlic Sa fe ty
BRU: A laska State T rooners-----------------
Component: Detachm ents

COMPONENT SER IAL NO.

EXPENDITURES/REVENUES: (Thousands o f D o lla rs ) (in flation not included)
OPERATING FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES •
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0 - -0 - -0 - -0 - -0 - -0 -

C A P I T A L -0- -0- -O- -0- -0- "0-

REVENUE -0 - -0 - -0 - -0 - -0 - -0 -
FUND SOURCE:

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL -0 - -0 - -0 - -O- -0 - -0 -

POSIT IONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f current yea r im pact:
ANALYSIS : (A ttach a separa te  page if necessary .)

M ost o f  the changes made in this bill are procedural, and are no t expected to  have a fiscal 
impact on the Departm ent o f  Public S a fe ty .

Prepared By: G a y le  A .  H n retsk i

Division : „  C om m issioner's Office.
Phone: _ 4 6 5 - 4 3 2 2  
Date:

Approved by C om m issioner:
Agency: Departm ent o f Public Sa fe ty Date: -1/3.Q/92.

D istr ib u tio n  (by p re p a re r) :  L eg . F in ., L eg isla tiv e  S p o n s o r ,  R e q u e s to r , OM B/DBR, G o v . L e g is . O fc ., & Im p a c te d  A g e n c y ( ie s ) .
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FISCAL NOTE ( Bj|| version: HB 555

STATE OF ALASKA (H) Publish Date: 2 -2 4 -9 2
1992 LEGISLATIVE SESSION
Revision Date: _________________________ ________  Department Affected: D ep a rtm e n t o f  Law__________
Tide: " r e l a t i n g  t o  c r im i n a l  law  and_______ BRU: ________ P r o s e c u t i o n _________
p r o c e d u r e . . . am end in g . . . C o u r t  R u le s . . . "  Component: A l l  _____________ ;_____________
Sponsor: R u le s  bv R e q u e s t  o f  G o v e rn o r  _______________________
Requestor: O f f i c e  o f  th e  G o v e rn o r  C O M P O N E N T  SERIAL N O. 1 1 1 1
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OPERATING FY 9 3 FY 9 4 FY 9 5 FY 9 6 FY 9 7 FY 9 8
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
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M ISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

C A P I T A L

R E V E N U E  

F U N D  S O U R C E :

FUNDING: (Thousands of Doiars)
GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
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TOTAL

POSIT IONS :
FULL-T1ME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-TIME
TEM PORARY

Estimate o f  cu rrent year im pact:

Prepared By:
D ivision __
Approved by Com m issioner:  C h a r le s  E . C o l^  A t t o r n e y  G e n e r a l
A gency: ____________D e p a rtm e n t o f  Law_______________________________ Date:

D is tr ib u tio n  (by  p re p a re r) :  Log. F in ., L eg isla tiv e  S p o n s o r ,  R e q u e s to r ,  O M B/D BR ,
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F o r  B i l l / R e s o l u t i o n  N o .  ____________

CONTINUATION o f FISCAL NOTE ANALYSIS

T h e  b i l l  d e a l s  w i t h  t a i l o r e d  a m e n d m e n t s  t o  t h e  s t a t e  l a v / s  
g o v e r n i n g  c r i m i n a l  p r o s e c u t i o n s ,  S o m e  a m e n d m e n t s  w e r e  p r o p o s e d  b y  
t h i s  d e p a r t m e n t  t o  r e s p o n d  t o  c o u r t  c a s e s .  A l l  o f  t h e  a m e n d m e n t s  
w e r e  d e s i g n e d  t o  m a k e  c r i m i n a l  p r o s e c u t i o n s  f a i r e r  a n d  m o r e  
e f f e c t i v e  i n  t h e  s t a t e .  T h e  b i l l  i s  d e s i g n e d  t o  l e v e l  t h e  p l a y i n g  
f i e l d  b e t w e e n  s t a t e  a n d  c r i m i n a l  d e f e n d a n t s .  T h e  e n d  r e s u l t  i s  t o  
g i v e  t h e  p u b l i c  m o r e  c o n f i d e n c e  i n  t h e  s t a t e ' s  a b i l i t i e s  t o  
p r o s e c u t e  c r i m i n a l  d e f e n d a n t s .  T h e  d e p a r t m e n t ' s  s e c t i o n - b y - s e c t i o n  
a n a l y s i s  f o l l o w s  b e l o w .

S e c t i o n  1 . S e c t i o r  1  a m e n d s  A l a s k a ' s  a c c o m p l i c e  l i a b i l i t y  s t a t u t e  
t o  p r o v i d e  t h a t  a n  a c c o m p l i c e  i s  l i a b l e  f o r  t h e  c o n d u c t  o f  t h e  
p e r s o n  h e  a i d s  o r  a b e t s  i f  h e  a c t s  w i t h  t h e  c u l p a b l e  m e n t a l  s t a t e  
w i t h  r e s p e c t  t r  t h e  r e s u l t  t h a t  i s  s u f f i c i e n t  f o r  t h e  c o m m i s s i o n  o f  
t h e  c r i m e .  T h i s  a m e n d m e n t  i s  i n  r e s p o n s e  t o  t h e  c o u r t  o f  a p p e a l s '  
r e c e n t  d e c i s i o n  i n  E c h o l s  v .  S t a t e .  O p .  N o .  1 1 6 4  ( A l a s k a  A p p .  O c t .  
4 ,  1 9 9 1 )  , w h i c h  n o w  m a k e s  i t  m o r e  d i f f i c u l t  t o  p r o s e c u t e  a n  
a c c o m p l i c e  t h a n  i t  i s  t o  p r o s e c u t e  t h e  p r i n c i p a l .  T h e  e f f e c t  o f  
t h e  a m e n d m e n t  i s  t o  r e v e r s e  t h e  c o u r t ' s  d e c i s i o n  a n d ,  t h e r e f o r e ,  
t h i s  c h a n g e  w i l l  n o t  h a v e  a n y  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n s  2 a n d  3 . S e c t i o n s  2  a n d  3  a m e n d  t h e  s t a t e ' s  h i n d e r i n g  
p r o s e c u t i o n  s t a t u t e s  t o  m a k e  i t  c r i m i n a l  t o  r e n d e r  a s s i s t a n c e ,  n o t  
j u s t  t o  a  p e r s o n  k n o w n  t o  h a v e  c o m m i t t e d  a  c r i m e ,  b u t  a l s o  t o  a  
p e r s o n  k n o w n  t o  h a v e  b e e n  c h a r g e d  w i t h  a  c r i m e .  T h i s  w i l l  h a l t  
t h o s e  w h o  h a v e  h i n d e r e d  a  p r o s e c u t i o n  f r o m  a r g u i n g  t h a t ,  a l t h o u g h  
t h e y  k n e w  t h e  p e r s o n  t h e y  w e r e  a s s i s t i n g  w a s  c h a r g e d  w i t h  a  c r i m e ,  
t h e y  d i d  n o t  b e l i e v e  t h a t  t h e  p e r s o n  w a s  g u i l t y .  T h i s  a m e n d m e n t  i s  
n o t  s i g n i f i c a n t  e n o u g h  t o  h a v e  a  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  4 . S e c t i o n  4  p r e v e n t s  a  c o n v i c t e d ,  i n c a r c e r a t e d  p e r s o n  
f r o m  s e c u r i n g  a  r e l e a s e  o n  b a i l  s i m p l y  b y  f i l i n g  a n  a p p l i c a t i o n  f o r  
p o s t - c o n v i c t i o n  r e l i e f .  I n s t e a d ,  t h e  c o u r t  m u s t  r u l e  o n  t h e  m e r i t s  
o f  t h e  a p p l i c a t i o n  a n d  f i n d  t h a t  t h e  p e r s o n  i s  e n t i t l e d  t o  r e l i e f  
b e f o r e  t h e  p e r s o n  m a y  b e  r e l e a s e d .  T h i s  i s  a  c u s t o d y  p r o v i s i o n  a n d  
w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  5 . S e c t i o n  5  m a k e s  a  d e f e n d a n t ' s  v i o l a t i o n  o f  c o n d i t i o n s  
o f  r e l e a s e  a  m i s d e m e a n o r  o f f e n s e .  N o t  o n l y  w i l l  t h i s  e n c o u r a g e  
g r e a t e r  c o m p l i a n c e  b y  d e f e n d a n t s  w i t h  c o u r t - o r d e r e d  c o n d i t i o n s ,  b u t  
i t  m a y  a l s o  p r o m p t  c o u r t s  t o  r e l e a s e  d e f e n d a n t s  o n  b a i l  m o r e  
f r e q u e n t l y ,  k n o w i n g  t h a t  t h e  d e f e n d a n t  h a s  g o o d  r e a s o n  t o  c o m p l y  
w i t h  t h e  c o n d i t i o n s  i t  i m p o s e s .  T h i s  c o u l d  h e l p  e a s e  t h e  s t a t e ' s  
p r i s o n  o v e r - c r o w d i n g  s i t u a t i o n .  T h i s  i s  a  s e n t e n c i n g  p r o v i s i o n . .  
I t  w i l l  n o t  h a v e  a n  i m p a c t  o n  t h e  D e p a r t m e n t  o f  L a w .

S e c t i o n s  6 a n d  2 6 . S e c t i o n s  6  a n d  2 7  e x p a n d  t h e  p e r m i s s i b l e  c a s e s  
i n  w h i c h  h e a r s a y  e v i d e n c e  m a y  b e  p r e s e n t e d  i n  a  g r a n d  j u r y  
p r o c e e d i n g  f r o m  p r o s e c u t i o n s  f o r  s e x u a l  o f f e n s e s  t o  a l l  f e l o n y
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F o r  B i l l / R e s o l u t i o n  N o .  ____________

c a s e s .  C i r c u m s t a n c e s  m u s t  i n d i c a t e  t h a t  t h e  s t a t e m e n t  i s  r e l i a b l e  
a n d  t h e  w i t n e s s  m u s t  e i t h e r  t e s t i f y  a t  t h e  p r o c e e d i n g s  o r  b e  
a v a i l a b l e  t o  t e s t i f y  a t  t r i a l .  F u r t h e r m o r e ,  t h e  g r a n d  j u r y  i s  
g i v e n  t h e  a b i l i t y  t o  r e q u i r e  t h e  p r o s e c u t i n g  a t t o r n e y  t o  p r o d u c e  
t h e  w i t n e s s  w h o s e  t e s t i m o n y  i s  b e i n g  o f f e r e d  i n t o  e v i d e n c e .  
F e d e r a l  c o u r t s  h a v e  f o r  y e a r s  p e r m i t t e d  h e a r s a y  i n  g r a n d  j u r y  
p r o c e e d i n g s ;  t h i s  w o u l d  a l l o w  t h e  s a m e  p r a c t i c e  i n  s t a t e  
p r o c e e d i n g s .  T h i s  i s  a  p r o c e d u r a l  p r o v i s i o n  a n d  w i l l  n o t  h a v e  a  
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n s  7 ,  8  a n d  9 . S e c t i o n s  7 ,  8 ,  a n d  9  a m e n d  A l a s k a  l a w  t o  
a d d r e s s  t h e  p r o c e e d i n g s  a g a i n s t  a  d e f e n d a n t  w h o  i s  p e r m a n e n t l y  
i n c o m p e t e n t  t o  s t a n d  t r i a l .  E x i s t i n g  l a w  a l l o w s  c o u r t s  t o  c o m m i t  
f o r  a s  l o n g  a s  1 8 0  d a y s  a n y  d e f e n d a n t  w h o  i s  i n c o m p e t e n t  t o  s t a n d  
t r i a l .  A t  t h e  e n d  o f  t h a t  t i m e ,  i f  t h e  c h a r g e d  o f f e n s e  d o e s  n o t  
i n v o l v e  v i o l e n c e ,  i t  m u s t  b e  d i s m i s s e d  a n d  t h e  s t a t e  m a y  p r o c e e d  
w i t h  c i v i l  c o m m i t m e n t  p r o c e e d i n g s  i f  i t  d e e m s  i t  a p p r o p r i a t e .  I f  
t h e  c h a r g e  d o e s  i n v o l v e  v i o l e n c e  a n d  t h e  d e f e n d a n t  p r e s e n t s  a  
s u b s t a n t i a l  d a n g e r  t o  o t h e r s ,  t h e  c o u r t  m a y  c o n t i n u e  t h e  
d e f e n d a n t ' s  c o m m i t m e n t  f o r  a n  a d d i t i o n a l  s i x  m o n t h s .  A t  t h e  e n d  o f  
t h a t  t i m e ,  t h e  c h a r g e s  m u s t  b e  d i s m i s s e d  a n d  t h e  d e f e n d a n t  m a y  b e  
c i v i l l y  c o m m i t t e d .  U n d e r  e x i s t i n g  l a w ,  w h e n e v e r  t h e  d e f e n d a n t  
b e c o m e s  c o m p e t e n t ,  t h e  c h a r g e s  m a y  b e  r e i n s t a t e d .

T h i s  b i l l  a m e n d s  t h e  l a w  f o r  p e r m a n e n t l y  i n c o m p e t e n t  
d e f e n d a n t s  w h o  p r e s e n t  a  s u b s t a n t i a l  d a n g e r  t o  o t h e r s  a n d  w h o  a r e  
c h a r g e d  w i t h  a  f e l o n y  i n v o l v i n g  f o r c e .  A t  t h e  e n d  o f  t h e  
a d d i t i o n a l  s i x - m o n t h  c o m m i t m e n t  a u t h o r i z e d  b y  A S  1 2 . 4 7 . 1 1 0 ( b ) ,  t h e  
c o u r t  i s  r e q u i r e d  t o  h o l d  a  h e a r i n g  t o  d e t e r m i n e  w h e t h e r  t h e  
d e f e n d a n t  i s  p e r m a n e n t l y  i n c o m p e t e n t .  I f  t h e  d e f e n d a n t  i s  f o u n d  
p e r m a n e n t l y  i n c o m p e t e n t ,  t h e  c a s e  a g a i n s t  t h e  d e f e n d a n t  o n  t h e  
u n d e r l y i n g  c h a r g e s  p r o c e e d s  t o  t r i a l ,  d e s p i t e  t h e  d e f e n d a n t ' s  
i n c o m p e t e n c y .  I f  t h e  s t a t e  p r o v e s  t h e  c h a r g e s  b e y o n d  a  r e a s o n a b l e  
d o u b t ,  t h e  d e f e n d a n t  i s  t h e n  c o m m i t t e d  a s  t h o u g h  h e  h a d  b e e n  f o u n d  
n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y  u n d e r  e x i s t i n g  l a w .  T h e r e a f t e r ,  
t h e  r i g h t s  a n d  p r o c e d u r e s  a p p l i c a b l e  t o  t h o s e  f o u n d  n o t  g u i l t y  b y  
r e a s o n  o f  i n s a n i t y  w i l l  a p p l y  t o  t h e  d e f e n d a n t .

T h i s  n e w  p r o c e d u r e ,  w h i c h  i s  r e c o m m e n d e d  b y  t h e  M o d e l  P e n a l  
C o d e ,  a c c o m p l i s h e s  t w o  e n d s .  F i r s t ,  i t  r e s o l v e s  t h e  c h a r g e s  
a g a i n s t  t h e  d e f e n d a n t  w i t h i n  a  y e a r ;  a  c o m m i t t e d  d e f e n d a n t  m a y  n o  
l o n g e r  b e  t r i e d  y e a r s  a f t e r  t h e  c h a r g e s  w e r e  f i l e d .  S e c o n d ,  t h i s  
p r o c e d u r e  p r o v i d e s  a  m o r e  a p p r o p r i a t e  d i s p o s i t i o n  f o r  p e r m a n e n t l y  
i n c o m p e t e n t  d e f e n d a n t s  w h o  p r e s e n t  a  d a n g e r  t o  o t h e r s  a n d  h a v e  b e e n  
f o u n d  g u i l t y  o f  a  s e r i o u s  v i o l e n t  c r i m e .  T h e  c i v i l  c o m m i t m e n t ,  
w h i c h  i s  a p p r o p r i a t e  f o r  p e r s o n s  w h o  a r e  n o t  d a n g e r o u s ,  i s  r e p l a c e d  
b y  t h e  c o m m i t m e n t  p r o c e e d i n g s  a p p l i e d  t o  d e f e n d a n t s  f o u n d  n o t  
g u i l t y  b y  r e a s o n  o f  i n s a n i t y .  T h e  d e f e n d a n t  m a y  b e  h e l d  i n  c u s t o d y
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C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

b y  t h e  c o m m i s s i o n e r  o f  h e a l t h  a n d  s o c i a l  s e r v i c e s  f o r  a s  l o n g  a s  
t h e  d e f e n d a n t  c o u l d  h a v e  b e e n  i m p r i s o n e d  o n  t h e  c r i m i n a l  c h a r g e s .  
T h e  d e f e n d a n t  m a y  b e  r e l e a s e d  u p o n  p r o v i n g  t h a t  h e  n o  l o n g e r  
s u f f e r s  f r o m  a  m e n t a l  i l l n e s s  t h a t  c a u s e s  h i m  t o  b e  d a n g e r o u s  t o  
t h e  p u b l i c .  T h e  d e f e n d a n t  m a y  a l s o  b e  c o n d i t i o n a l l y  r e l e a s e d  i f  h e  
o r  s h e  c a n  b e  a d e q u a t e l y  c o n t r o l l e d  a n d  t r e a t e d  i n  t h e  c o m m u n i t y  
w i t h  p r o p e r  s u p e r v i s i o n .  T h e s e  a m e n d m e n t s  p r o v i d e  f o r  m o r e  o r d e r l y  
a n d  a p p r o p r i a t e  h a n d l i n g  o f  c r i m i n a l  c h a r g e s  a g a i n s t  p e r m a n e n t l y  
i n c o m p e t e n t  d e f e n d a n t s  a n d  s h o u l d  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  
d e p a r t m e n t .

S e c t i o n s  1 0  a n d  1 1 . S e c t i o n s  1 0  a n d  1 1  a m e n d  t h e  s t a t u t e  g o v e r n i n g  
s u s p e n d e d  i m p o s i t i o n s  o f  s e n t e n c e .  C u r r e n t  l a w  a l l o w s  a  c o u r t  t o  
s u s p e n d  t h e  i m p o s i t i o n  o f  s e n t e n c e ,  a n d  p l a c e  t h e  d e f e n d a n t  o n  
p r o b a t i o n ,  f o r  a  p e r i o d  o f  t i m e  e q u a l  t o  t h e  m a x i m u m  p e r i o d  o f  
i m p r i s o n m e n t  t h a t  c o u l d  b e  i m p o s e d  f o r  t h e  o f f e n s e .  T h i s  m e a n s  
t h a t ,  w h e n  a  c o u r t  s u s p e n d s  i m p o s i t i o n  o f  s e n t e n c e  f o r  a  c l a s s  B  
m i s d e m e a n o r  o f f e n s e ,  i t  m a y  d o  s o  f o r  o n l y  9 0  d a y s .  T h i s  m a k e s  
s o m e  c o u r t s  r e l u c t a n t  t o  g r a n t  a n  S I S  f o r  c l a s s  B  m i s d e m e a n o r s ,  
b e c a u s e  t h e  d e f e n d a n t  c a n  b e  p l a c e d  o n  p r o b a t i o n  f o r  o n l y  s u c h  a  
s h o r t  p e r i o d  o f  t i m e .  S e c t i o n  1 0  a m e n d s  t h e  s t a t u t e  t o  e x t e n d  t h e  
m i n i m u m  l e n g t h  o f  t i m e  t h a t  i m p o s i t i o n  o f  a  s e n t e n c e  m a y  s u s p e n d e d  
t o  a  p e r i o d  o f  o n e  y e a r .  S e c t i o n  1 1  c l a r i f i e s  c o n f u s i n g  l a n g u a g e  
i n  A S  1 2 . 5 5 . 0 8 5 ( c )  , g o v e r n i n g  t h e  p e r i o d  d u r i n g  w h i c h  t h e  c o u r t  m a y  
i m p o s e  s e n t e n c e  f o l l o w i n g  t h e  r e v o c a t i o n  o f  a n  S I S .  T h e s e  S I S  
p r o c e d u r a l  c h a n g e s  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t .

S e c t i o n s  1 2 ,  1 3 .  2 1 .  a n d  2 3 . S e c t i o n s  1 2 ,  1 3 ,  2 1 ,  a n d  2 3  c h a n g e  
t h e  l a w s  g o v e r n i n g  p l e a  a g r e e m e n t s  b e t w e e n  d e f e n d a n t s  a n d  t h e  
s t a t e .  U n d e r  e x i s t i n g  l a w ,  i f  a  d e f e n d a n t  e n t e r s  i n t o  a n  a g r e e m e n t  
w i t h  t h e  s t a t e  t h a t  h e  s h o u l d  r e c e i v e  a  p a r t i c u l a r  s e n t e n c e ,  t h e  
c o u r t  m a y  r e s p o n d  i n  a n y  o f  t h r e e  w a y s :  F i r s t ,  i t  m a y  a c c e p t  t h e  
a g r e e m e n t  a n d  s e n t e n c e  t h e  d e f e n d a n t  a c c o r d i n g l y ;  s e c o n d ,  i t  m a y  
r e j e c t  t h e  a g r e e m e n t  a n d  a l l o w  t h e  d e f e n d a n t  t o  w i t h d r a w  h i s  p l e a  
a n d  p r o c e e d  t o  t r i a l ;  a n d  t h i r d ,  i t  m a y  a c c e p t  t h e  a g r e e m e n t ,  b u t  
i m p o s e  a  l e s s e r  s e n t e n c e  t h a n  w a s  a g r e e d  t o  b y  t h e  p a r t i e s .  T h e s e  
s e c t i o n s  r e m o v e  t h e  t h i r d  o p t i o n  s o  t h a t ,  i f  t h e  c o u r t  b e l i e v e s  
t h a t  t h e  a g r e e d - u p o n  s e n t e n c e  i s  t o o  h a r s h ,  i t  m a y  o n l y  r e j e c t  t h e  
a g r e e m e n t  a n d  r e t u r n  t h e  p a r t i e s  t o  t h e i r  e a r l i e r  p o s i t i o n s .  T h e s e  
s e c t i o n s  a l s o  c l a r i f y  t h a t  a  d e f e n d a n t  w h o  a g r e e s  t o  a  p a r t i c u l a r  
s e n t e n c e  c a n n o t  a p p e a l  t h a t  s e n t e n c e  a s  b e i n g  e x c e s s i v e ,  n o r  m a y  h e  
o r  s h e  s e e k  p o s t - c o n v i c t i o n  m o d i f i c a t i o n  ( r e d u c t i o n )  o f  t h e  
s e n t e n c e  f r o m  t h e .  c r i a l  c o u r t .  T h e s e  c h a n g e s  w i l l  n o t  h a v e  a  
s i g n i f i c a n t  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  1 4 . S e c t i o n  1 4  c o n c e r n s  d e f e n d a n t s  w h o  a r e  s u b j e c t  t o  
p r e s u m p t i v e  s e n t e n c i n g  b e c a u s e  o f  t h e i r  p r i o r  c o n v i c t i o n s .  U n d e r  
c u r r e n t  l a w ,  i f  a  d e f e n d a n t  d e n i e s  t h e  p r i o r  c o n v i c t i o n s ,  a  h e a r i n g  
i s  s c h e d u l e d  b e f o r e  t h e  c o u r t  t o  r e s o l v e  t h e  m a t t e r .  T h i s
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a m e n d m e n t  s i m p l y  r e q u i r e s  t h e  d e f e n d a n t  t o  m a k e  t h e  d e n i a l  u n d e r  
o a t h .  T h i s  i s  i n t e n d e d  t o  e l i m i n a t e  f r i v o l o u s  d e n i a l s ,  w h i c h  a r e  
m o r e  r e a d i l y  m a d e  w h e n  t h e  d e f e n d a n t  i s  n o t  u n d e r  o a t h  a n d  t h u s  n o t  
s u b j e c t  t o  p r o s e c u t i o n  f o r  p e r j u r y .  T h i s  p r o c e d u r a l  a m e n d m e n t  w i l l  
n o t  h a v e  a  f i s c a l  i m p a c t .

S e c t i o n  1 5 . S e c t i o n  1 5  a d d r e s s e s  t h e  s e n t e n c i n g  a g g r a v a t o r  s e t  o u t  
i n  A S  1 2 . 5 5 . 1 5 5 ( c ) ( 1 8 )  ( A ) ,  w h i c h  a p p l i e s  i n  a s s a u l t  c a s e s  w h e n  t h e  
o f f e n s e  w a s  c o m m i t t e d  a g a i n s t  a  s p o u s e ,  a  f o r m e r  s p o u s e ,  o r  a  
m e m b e r  o f  t h e  s o c i a l  u n i t  c o m p r i s e d  o f  t h o s e  l i v i n g  t o g e t h e r  i n  t h e  
s a m e  d w e l l i n g  a s  t h e  d e f e n d a n t .  T h i s  s e c t i o n  a d d s  f o r m e r  m e m b e r s  
o f  t h e  h o u s e h o l d  t o  t h e  s t a t u t e ' s  l i s t ,  t o  k e e p  p a r i t y  w i t h  t h e  
s t a t u t e ' s  i n c l u s i o n  o f  f o r m e r  s p o u s e s .  T h i s  i s  a  s e n t e n c i n g  
p r o v i s i o n  a n d  i t  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  1 6 . S e c t i o n  1 6  a m e n d s  A S  1 8 . 8 5 . 1 2 0 ( c ) ,  w h i c h  g o v e r n s  
j u d g m e n t s  e n t e r e d  b y  t h e  c o u r t  a g a i n s t  i n d i g e n t  c r i m i n a l  d e f e n d a n t s  
f o r  t h e  c o s t  o f  d e f e n s e  c o u n s e l  p r o v i d e d  b y  t h e  s t a t e .  T h i s  
s e c t i o n  r e m o v e s  t h e  p r o v i s i o n  i n  t h e  s t a t u t e  t h a t  p r o h i b i t s  t h e  
s t a t e  f r o m  e x e c u t i n g  o n  a  j u d g m e n t  a g a i n s t  a n  i n c a r c e r a t e d  
d e f e n d a n t  u n t i l  t h r e e  y e a r s  f o l l o w i n g  t h e  d e f e n d a n t ' s  r e l e a s e  
u n l e s s  t h e  s t a t e  p e t i t i o n s  t h e  c o u r t  f o r  a  s p e c i a l  o r d e r  a n d  s h o w  
g o o d  c a u s e  f o r  i t .  T h e r e  d o e s  n o t  a p p e a r  t o  b e  a n y  r e a s o n  t o  
c a t e g o r i c a l l y  d e l a y  f o r  t h r e e  y e a r s  a n y  r e c o v e r y  o n  t h e  c o u r t ' s  
j u d g m e n t .  T h i s  a m e n d m e n t  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  
d e p a r t m e n t .  I t  s h o u l d  e n h a n c e  r e c o v e r i e s  f o r  t h e  s t a t e  t r e a s u r y .

S e c t i o n  1 7 . S e c t i o n  1 7  c o r r e c t s  a n  o v e r s i g h t  i n  t h e  d i s c r e t i o n a r y  
p a r o l e  s t a t u t e ,  w h i c h  p r o h i b i t s  a  p r i s o n e r  f r o m  b e i n g  r e l e a s e d  
u n t i l  t h e  p r i s o n e r  h a s  s e r v e d  a n y  m a n d a t o r y  s e n t e n c e  o r  a  
p r e s u m p t i v e  s e n t e n c e  i m p o s e d  f o r  a  c l a s s  A  o r  u n c l a s s i f i e d  o f f e n s e .  
A l t h o u g h  c i t i n g  t h e  s t a t u t e s  f o r  b o t h  m a n d a t o r y  m i n i m u m  a n d  
p r e s u m p t i v e  s e n t e n c e s  f o r  c l a s s  A  a n d  u n c l a s s i f i e d  o f f e n s e s ,  
A S  3 3 . 1 6 . 1 0 0 ( d )  r e f e r s  o n l y  t o  t h e  m a n d a t o r y  m i n i m u m  s e n t e n c e s .  
T h i s  a m e n d m e n t  m a k e s  a n  e x p l i c i t  r e f e r e n c e  t o  t h e  p r e s u m p t i v e  
s e n t e n c e s ,  a s  w e l l .  T h i s  i s  a  t e c h n i c a l  a m e n d m e n t  a n d  w i l l  n o t  
h a v e  a  f i s c a l  i m p a c t .

S e c t i o n s  1 8 ,  1 9  a n d  2 4 . S e c t i o n s  1 8 ,  1 9 ,  a n d  2 4  a u t h o r i z e  t h e  u s e  
o f  h e a r s a y  e v i d e n c e  i n  t h e  p r o b a b l e  c a u s e  p o r t i o n  o f  a  d e t e n t i o n  
h e a r i n g  a g a i n s t  a  j u v e n i l e  b e i n g  p r o s e c u t e d  f o r  a  s e x u a l  o f i - m s e .  
T h i s  i s  a n a l o g o u s  t o  t h e  u s e  o f  h e a r s a y  e v i d e n c e  i n  g r a n d  j u r y  
p r o c e e d i n g s  a g a i n s t  a d u l t s .  E x i s t i n g  l a w  a u t h o r i z e s  t h e  u s e  o f  
h e a r s a y  e v i d e n c e  a t  g r a n d  j u r y  p r o c e e d i n g s  o n  s e x u a l  o f f e n s e s .  
T h i s  a m e n d m e n t -  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 2 . S e c t i o n  2 2  a m e n d s  C r i m i n a l  R u l e  2 4 ( d )  t o  g i v e  
d e f e n d a n t s  t h e  s a m e  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  i n  f e l o n y  c a s e s  
a s  t h e  s t a t e  h a s .  C u r r e n t l y ,  d e f e n d a n t s  a r e  g i v e n  t e n ,  c o m p a r e d
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w i t h  t h e  s t a t e ' s  s i x .  T h e  a m e n d m e n t  d o e s  n o t  c h a n g e  t h e  p r o v i s i o n  
i n  R u l e  2 4 ( d )  t h a t  a u t h o r i z e s  c o u r t s  t o  a l l o w  d e f e n d a n t s  a d d i t i o n a l  
p e r e m p t o r y  c h a l l e n g e s  w h e n  t w o  o r  m o r e  a r e  j o i n e d  t o g e t h e r  f o r  
t r i a l .  T h i s  i s  a  p r o c e d u r a l  a m e n d m e n t ,  a n d  i t  w i l l  n o t  h a v e  a  
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 5 . S e c t i o n  2 5  e x t e n d s  f r o m  f i v e  t o  t e n  y e a r s  t h e  p e r i o d  
o f  t i m e  d u r i n g  w h i c h  a  w i t n e s s ' s  c o n v i c t i o n  f o r  a  c r i m e  o f  
d i s h o n e s t y  m a y  b e  u s e d  t o  i m p e a c h  t h e  w i t n e s s .  I t  a l s o  m e a s u r e s  
t h e  t i m e  p e r i o d  f r o m  t h e  d a t e  o f  t h e  p e r s o n ' s  u n c o n d i t i o n a l  
d i s c h a r g e  o n  t h e '  o f f e n s e ,  r a t h e r  t h a n  f r o m  t h e  d a t e  o f  t h e  
c o n v i c t i o n .  T h i s  i s  a  p r o c e d u r a l  a m e n d m e n t .  T h e r e  w i l l  n o t  b e  a  
f i s c a l  i m p a c t  o n  t h e  d e p a r t m e n t .

S e c t i o n  2 6 .  S e c t i o n  2 6  a m e n d s  t h e  R u l e s  o f  E v i d e n c e  t o  p r o h i b i t  a n  
e x p e r t  w i t n e s s  f r o m  o f f e r i n g  a n  o p i n i o n  o n  t h e  u l t i m a t e  i s s u e  o f  
f a c t  a s  t o  w h e t h e r  a  d e f e n d a n t  d i d  o r  d i d  n o t  h a v e  t h e  n e c e s s a r y  
m e n t a l  s t a t e  o r  c o n d i t i o n  t o  c o m m i t  t h e  c r i m e  c h a r g e d  o r  t o  
c o n s t i t u t e  a  d e f e n s e  t o  t h e  c r i m e  c h a r g e d .  I n s t e a d ,  t h i s  i s s u e  i s  
t o  b e  l e f t  t o  t h e  t r i e r  o f  f a c t .  T h i s  i s  a  p r o c e d u r a l  a m e n d m e n t  
a n d  i t  w i l l  n o t  h a v e  a  f i s c a l  i m p a c t .
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Revision Date :____________________________________
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Sponsor Governor

Department Affected: Administration
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HOUSE BILL NO. 555 CRIMINAL LAW AND PROCEDURE
"An Act relating to criminal law and procedure; relating to proceedings regarding delinquent minors; and 
amending Alaska Supreme Court Rule of Appellate Procedure 215, Alaska Supreme Court Rules of Criminal 
Procedure 6. 11, 24, and 35, Alaska Supreme Court Delinquency Rule 10, and Alaska Supreme Court Rules of 
Evidence 609 and 704; and providing for an effective date."
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AN  O V E R V IE W  O F  HB 554 AND 555— TH E G O V E R N O R ’ S CR IM E BILLS

HB 554 will provide important tools in the war against drugs.

The bill

□  creates a new crime of conspiracy for murder, kidnapping and felony drug offenses. 
Conspiracy has been a useful tool in the federal war on drugs and it could prove effective in 
Alaska, as well. (Sections 1 and 2)

□  creates a new crime targeting small drug rings, by making it a class A felony to be 
involved in three or more drug offenses committed with two or more other people under your 
direction. In other words, this makes it a crime to be the leader of a three-person drug ring. 
Much of the drug activity in Alaska is conducted by these small rings. Existing law only deals 
with larger drug rings involving five or more drug offenses committed with five or more 
additional people. Creating this lesser offense will give the state greater flexibility in dealing 
with small drug rings. (Section 3)

□  provides increased penalties in cases of large amounts of drugs. The bill raises the 
penalty for sale of cocaine (and related offenses) from a class B to a class A felony offense when 
the quantity exceeds 500 grams (over one pound). It also makes it a class A felony to deliver 
five gram-; (about 40 dosage units) or more of "crack." (Section 3) The bill also raises the 
penalty for sale of marijuana (and related offenses) from a class C to a class B felony offense 
when the quantity exceeds 10 kilograms (over 20 pounds). (Section 4) These types of quantity- 
specific offenses are used successfully in federal prosecutions.

□  creates a new crime of money laundering, making it a felony to deal with money 
known to be derived from drug violations. This hits drug traffickers where it hurts— in the 
pocketbook. If drug dealers cannot find anyone who will take their money, because of the risk 
of criminal prosecution and forfeiture of assets, their enterprises will become far less profitable 
and less desirable. (Section 5)

□  prohibits possession of drugs by consumption, by defining "possession" f^ s o  that a 
person who has ingested drugs is subject to prosecution to the same extent as those who are 
found with drugs in their pockets, cars or at their house. This will have the effect of reversing 
a court of appeals decision, which held that a person cannot be prosecuted for "possession by 
consumption." As the Legislative Affairs Agency has noted, "it seems illogical to punish a 
person possessing a drug for personal use before it is used, but not to punish that person when 
he or she has just used it." Legislative Affairs Agency Report to the Seventeenth State 
Legislature (October 1991). (Section 6)

W X



AN O VER VIEW  OF H B  554 AND 555— THE G O V ERN O R’S C R IM E  BILLS

HB 555 improves the criminal justice system and "levels the playing field" for the state by 
making a series of amendments to laws governing criminal prosecutions.

The bill

□  amends court rules to give the state the same number of peremptory juror challenges 
in felony cases as the defendant. Defendants are now given ten; the state only six. (Section 22)

□  makes it easier to collect court-ordered costs from criminal defendants. (Section 16)

□  makes needed changes in the laws governing plea agreements between defendants and 
the state, and provides that a defendant who agrees to a particular sentence cannot appeal that 
sentence as being excessive, or seek post-conviction modification for a reduction of the sentence. 
(Sections 12, 13, 21, and 23)

□  reverses a recent court of appeals decision that has made it more difficult to prosecute 
an accomplice than it is to prosecute the person who committed the crime. (Section 1)

□  prevents a convicted, incarcerated person from securing a release on bail simply by 
filing an application for post-conviction relief. (Section 4)

□  makes it a crime to violate conditions of release. Not only will this encourage greater 
compliance by a defendant with court-ordered conditions, but it may also prompt courts to 
release a defendant on bail more frequently, and thus reduce jail overcrowding, knowing that 
the defendant has good reason to comply with the conditions the court imposes. (Section 5)

□  expands the permissible cases in which reliable hearsay evidence may be presented 
in a grand jury proceeding. Circumstances must indicate that the statement is reliable and the 
witness must either testify at the proceedings or be available to testify at trial. For years, federal 
courts have permitted hearsay in grand jury proceedings; this bill would allow the same practice 
in state proceedings. (Sections 6 and 27) The bill also authorizes the use o f reliable hearsay 
evidence to determine whether probable cause exists that a minor is delinquent in connection 
with certain sexual offenses. (Sections 18, 19, and 24)

The bill also
□  corrects problems encountered in dealing with defendants who are permanently 

incompetent to stand trial.(Sections 7, 8, and 9) □  gives courts additional flexibility in 
suspending imposition of sentence in minor criminal matters. (Sections 10 and 11) □  amends 
the state’s hindering prosecution statutes to make it criminal to render assistance, not just to a 
person known to have committed a crime, but also to a person known to have been charged with 
a crime. (Sections 2 and 3) □  simplifies some sentencing proceedings by creating a disincentive 
for defendants to lie about their prior criminal record.(Section 14) □  expands current law to 
make it an aggravated offense to assault former household members. (Section 15) □  amends 
court rules to extend from five to ten years the period of time during which a witness’s 
conviction for a crime of dishonesty may be used to impeach the witness. (Section 25)

This bill makes criminal prosecutions fairer and more effective.
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(907) 258-4040

A la s k a  A c tio n  T rust

P O S I T I O N  P A P E R  

HOUSE  B I L L  NO .  5 5 5  

( G o v e r n o r  H i c k e l ' s  C r i m e  B i l l  N o .  2 )

W i t h  c e r t a i n  e x c e p t i o n s  d i s c u s s e d  i n  t h i s  P o s i t i o n  P a p e r ,  

t h e  A l a s k a  A c t i o n  T r u s t  o p p o s e s  H o u s e  B i l l  N o .  5 5 5 .

S E C T I O N  l :  T h i s  S e c t i o n  i s  i n t e n d e d  t o  o v e r r u l e  t h e

d e c i s i o n  b y  t h e  A l a s k a  C o u r t  o f  A p p e a l s  i n  E c h o l s  v .  S t a t e . ______

P . 2 d  _________  ( A l a s k a  A p p .  1 9 9 1 ) .  T h e  p u r p o s e  o f  t h i s  a m e n d m e n t  i s

t o  l e s s e n  t h e  p r o o f  r e q u i r e d  t o  c o n v i c t  s o m e o n e  a s  a n  a c c o m p l i c e  t o  

a  c r i m e .  I t  w i l l  i n e v i t a b l y  r e s u l t  i n  g r e a t e r  n u m b e r s  o f  p e o p l e  

b e i n g  p r o s e c u t e d  a s  a c c o m p l i c e s  t o  c r i m e .  T h e  l a w  a s  i t  i s  w r i t t e n  

n o w ,  a n d  c o n s t r u e d  i n  E c h o l s . i s  t h a t  t h e  p r o s e c u t o r  m u s t  p r o v e  

t h a t  t h e  a c c o m p l i c e  h a s  i n t e n d e d  t h e  a c t s  w h i c h  m a k e  u p  t h e  c r i m e  

r a t h e r  t h a n  a c t i n g  w i t h  a  l e s s e r  m e n t a l  s t a t e .

A s  p r e s e n t l y  w r i t t e n ,  t h e  l a w  i s  t h e  f a i r  w a y  t o  c o n v i c t  

o f  c r i m e s  a  p e r s o n  w h o  d o e s  n o t  a c t u a l l y  c o m m i t  t h e  a c t ,  b u t  i s  

i n s t e a d  g u i l t y  b e c a u s e  h e  w a s  a  h e l p e r  o f  s o m e o n e  w h o  c o m m i t t e d  t h e  

a c t .  B e c a u s e  h i s  c u l p a b i l i t y  i s  l e s s  t h a n  t h e  a c t u a l  p e r s o n  w h o  

c o m m i t t e d  t h e  c r i m i n a l  a c t ,  h e  s h o u l d  n o t  b e  f o u n d  c r i m i n a l l y  

l i a b l e  u n l e s s  h e  i n t e n d e d  t h e  a c t  t o  o c c u r  w h i c h  w a s  a  c r i m e .

E v e n  a s  w r i t t e n ,  t h e  l a w  d o e s  n o t ,  a n d  s h o u l d  n o t ,  

r e q u i r e  t h e  s t a t e  t o  p r o v e  t h a t  t h e  h e l p e r  i n t e n d e d  t o  c o m m i t  a
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c r i m e .  I n s t e a d ,  a l l  t h a t  i s  r e q u i r e d  i s  t h a t  t h e  h e l p e r  i n t e n d e d  

f o r  p a r t i c u l a r  a c t s  t o  b e  d o n e ,  w h i c h  a c t s  h a d  b e e n  d e f i n e d  b y  t h e  

l a w  a s  c r i m i n a l  a c t s .

N o  c h a n g e  t o  AS 1 1 . 1 6 . 1 1 0  i s  n e c e s s a r y .  T h e  l a w  w o r k s  

w e l l  a s  w r i t t e n  a n d  f a i r l y  d i f f e r e n t i a t e s  b e t w e e n  t h o s e  w h o  c o m m i t  

c r i m i n a l  a c t s ,  a n d  t h o s e  w h o  h e l p  p e o p l e  w h o  c o m m i t  c r i m i n a l  a c t s .  

C e r t a i n l y ,  t h i s  s e c t i o n  i s  b e t t e r  t h a n  a d o p t i n g  a n y  o f  t h e  

c o n s p i r a c y  b i l l s  b e i n g  p r o p o s e d ,  b u t  e v e n  t h i s  s e c t i o n  g o e s  t o o  

f a r .

S E C T IO N  2 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  c h a n g e s  p r o p o s e d  i n  S e c t i o n  2 w h i c h  a m e n d  AS  1 1 . 5 6 . 7 7 0 ( a ) .

S E C T IO N  3 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  S e c t i o n  3 w i t h  t h e  p r o p o s e d  a m e n d m e n t s  t o  AS 1 1 . 5 6 . 7 8 0 ( a ) .

S E C T IO N  4 i S e c t i o n  4 s h o u l d  n o t  b e  a d o p t e d  b y  t h e

l e g i s l a t u r e .  T h i s  S e c t i o n  i s  v e r y  p o o r l y  d r a f t e d  a n d  i t  i s  u n c l e a r  

w h e t h e r  t h e  b i l l  w o u l d  a c t  t o  d e n y  b a i l  t o  a l l  p e o p l e  p e n d i n g  

a p p e a l ,  o r  o n l y  t o  p e o p l e  w h o  h a v e  h a d  t h e i r  a p p e a l s  d e n i e d  a n d  a r e  

f i l i n g  C r i m i n a l  R u l e  3 5  m o t i o n s .  I n  a n y  c a s e ,  a s  p r e s e n t l y  w r i t t e n  

u n d e r  AS 1 2 . 3 0 . 0 4 0 ( b )  a  p e r s o n  w h o  i s  c o n v i c t e d  o f  a n  u n c l a s s i f i e d  

f e l o n y  o r  a  C l a s s  A f e l o n y  i s  a l r e a d y  d e n i e d  b a i l  a f t e r  h i s  

c o n v i c t i o n  e v e n  i f  h e  f i l e s  a  R u l e  3 5  m o t i o n .  T h e r e  i s  a b s o l u t e l y  

n o  r e a s o n  t o  d e n y  b a i l  t o  a l l  i n d i v i d u a l s  c o n v i c t e d  o f  a  c r i m e ,  

h o w e v e r  m i n o r ,  i n c l u d i n g ,  a p p a r e n t l y  m i s d e m e a n o r s ,  a n d  w h o  a r e  n o
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d a n g e r  t o  t h e i r  c o m m u n i t i e s .  T h e  l a v /  a s  w r i t t e n  p r o v i d e s  a d e q u a t e  

p r o t e c t i o n  a g a i n s t  t h e  r e l e a s e  a f t e r  c o n v i c t i o n  o f  d a n g e r o u s  

o f f e n d e r s .

A s  i t  i s ,  p o s t - c o n v i c t i o n  b a i l  f o r  i n d i v i d u a l s  c o n v i c t e d  

o f  l e s s  s e r i o u s  c r i m e s  i s  n o t  a  m a t t e r  o f  r i g h t .  V e r y  f e w  

i n d i v i d u a l s  w h o  h a v e  l o s t  t h e i r  a p p e a l s  a n d  h a v e  b e e n  o r d e r e d  t o  

s e r v e  t h e i r  s e n t e n c e s  w o u l d  b e  g r a n t e d  b a i l  p e n d i n g  a  R u l e  3 5  

m o t i o n .  F o r  c n o s e  r a r e  i n d i v i d u a l s  c o n v i c t e d  o f  C l a s s  B a n d  l e s s  

s e r i o u s  o f f e n s e s  w h o  h a v e  a  p o s s i b l y  m e r i t o r i o u s  R u l e  3 5  m o t i o n ,  a  

j u d g e  s h o u l d  h a v e  d i s c r e t i o n  t o  g r a n t  b a i l .  O t h e r w i s e  t h e y  w o u l d  

s e r v e  t h e i r  e n t i r e  s e n t e n c e  b e f o r e  a  d e c i s i o n  c o u l d  b e  m a d e  o n  t h e  

m e r i t s  o f  t h e  m o t i o n .

S E C T IO N  5 :  T h e  p r o p o s e d  a m e n d m e n t  AS 1 2 . 3 0 . 0 6 0 ( a ) ( 1 )

m a k e s  c l e a r  t h a t  p u n i s h m e n t  f o r  f a i l u r e  t o  a p p e a r  o n  a  f e l o n y  i s  a  

C l a s s  C f e l o n y ,  a n d  t h e r e f o r e ,  s u b j e c t  t o  p r e s u m p t i v e  s e n t e n c i n g .  

T o  t h e  e x t e n t  t h a t  t h i s  a m e n d m e n t  c h a n g e s  l a n g u a g e  f r o m  a  g e n e r a l ­

i z e d  s e n t e n c e  o f  n o t  m o r e  t h a n  f i v e  y e a r s  t o  a  s e n t e n c e  t o  a  C l a s s  

C f e l o n y ,  t h e  T r u s t  h a s  n o  o p p o s i t i o n  t o  t h e  a m e n d m e n t .

T h e  p r o p o s e d  a m e n d m e n t  t o  AS 1 2 . 3 0 . 0 6 0 ( a ) ( 2 )  i s  a  b a d  

i d e a .  T o  m a k e  t h e  p u n i s h m e n t  f o r  f a i l u r e  t o  a p p e a r  o n  a  C l a s s  B 

m i s d e m e a n o r  ( s u b j e c t  t o  a  m a x im u m  s e n t e n c e  o f  9 0  d a y s ) , a  s e n t e n c e  

o f  o n e  y e a r  i s  a r b i t r a r y  a n d  u n f a i r .  A p e r s o n  s h o u l d  n o t  b e  

p u n i s h e d  m o r e  h a r s h l y  f o r  f a i l u r e  t o  a p p e a r  f o r  a  m i n o r  m i s d e m e a n o r  

t h a n  t h e  m a x im u m  s e n t e n c e  i f  c o n v i c t e d  o f  t h e  m i s d e m e a n o r  i c s e l f .
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T h e  a m e n d m e n t  p r o p o s e d  i n  AS 1 2 . 3 0 . 0 3 0 ( b )  i s  a  v e r y  b a d  

i d e a  a n d  s h o u l d  b e  r e j e c t e d .  I t  s h o u l d  r e m a i n  d i s c r e t i o n a r y  w i t h  

t h e  j u d g e  h e a r i n g  t h e  f a c t s  a n d  e x t e n u a t i n g  c i r c u m s t a n c e s  t o  d e c i d e  

w h e t h e r  a n  i n d i v i d u a l  s h o u l d  f o r f e i t  h i s  s e c u r i t y  f o r  a n y  v i o l a t i o n  

o f  a  c o n d i t i o n  o f  r e l e a s e .  T h e s e  p r o v i s i o n s  w i l l  m a k e  b a i l  

b o n d s m e n  m u c h  l e s s  w i l l i n g  t o  u n d e r w r i t e  b a i l  b e c a u s e  o f  t h e  

i n c r e a s e d  l i k e l i h o o d  t h e  b a i l  w i l l  b e  f o r f e i t e d .  I n e v i t a b l y ,  t h i s  

p r o v i s i o n  w i l l  c a u s e  t r e m e n d o u s  a n d  t o t a l l y  u n n e c e s s a r y  o v e r c r o w d ­

i n g  o f  t h e  j a i l s .  B o n d s m e n  w i l l  b e  u n w i l l i n g  t o  r u n  t h e  r i s k  o f  

l o s i n g  a  b o n d  f o r  a n y  m i n o r  v i o l a t i o n  o f  a  c o n d i t i o n  o f  r e l e a s e .

E v e n  a  m i n o r  v i o l a t i o n  o f  b a i l  w o u l d  r e s u l t  i n  a  p e r s o n  

l o s i n g  t h e i r  b a i l ,  a n d  b e i n g  c h a r g e d  w i t h  a  n e w  c r i m e .  A n y t i m e  a  

n e w  c r i m e  i s  c r e a t e d ,  m o r e  p e o p l e  g o  t o  j a i l .

A  p e r s o n  w h o  s u b s t a n t i a l l y  v i o l a t e s  b a i l  i s  a l r e a d y  

s u b j e c t  t o  b e  r e m a n d e d  t o  c u s t o d y .  T h i s  r i s k  o f  a  r e m a n d  t o  

c u s t o d y  i s  a n  a d e q u a t e  d e t e r r e n t  t o  i n d i v i d u a l s  w h o  m i g h t  c o n s i d e r  

v i o l a t i n g  b a i l .  M a k i n g  i t  a  n e w  c r i m e  t o  v i o l a t e  b a i l ,  n o  m a t t e r  

h o w  m i n o r  t h e  v i o l a t i o n ,  i s  u n f a i r  a n d  u n n e c e s s a r y .  I n  a d d i t i o n ,  

i t  i s  v e r y  l i k e l y  t h a t  t h i s  s t a t u t e  w i l l  n o t  b e  a p p l i e d  f a i r l y  t o  

a l l  d e f e n d a n t s ,  b u t  w i l l  b e  u s e d  t o  d i s c r i m i n a t e  a g a i n s t  c e r t a i n  

g r o u p s ,  l i k e l y  h a v i n g  s u c h  d i s c r i m i n a t i o n  b a s e d  o n  l i f e s t y l e  a n d  

l o c a t i o n .  I t  w i l l  m u c h  m o r e  l i k e l y  r e s u l t  i n  a  g r e a t e r  n u m b e r  o f  

p r o s e c u t i o n s  f o r  b a i l  v i o l a t i o n s  f o r  r u r a l  A l a s k a n s  w h o s e  p r e c i s e  

w h e r e a b o u t s  a n d  t h e  c o n d i t i o n s  o f  b a i l  a r e  k n o w n  t o  m o s t  p e o p l e  

w i t h i n  t h e  s m a l l  r u r a l  c o m m u n i t y .
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p e r m i t t i n g  t h e  c i t i z e n s  o f  A l a s k a  t o  b e  i n d i c t e d  f o r  f e l o n y  c r i m e s  

w h e r e  t h e  o n l y  i n f o r m a t i o n  h e a r d  b y  t h e  g r a n d  j u r y  i s  h e a r s a y .  I n  

m o s t  i n s t a n c e s ,  h e a r s a y  e v i d e n c e  i s  e x c l u d e d  f r o m  t r i a l  a n d  g r a n d  

j u r y  b e c a u s e  o f  t h e  r e c o g n i z e d  f a c t  t h a t  i t  i s  u n r e l i a b l e .  T o  t h e  

e x t e n t  i t  i s  r e l i a b l e ,  h e a r s a y  i s  a l r e a d y  a d m i t t e d  u n d e r  t h e  

e x c e p t i o n s  t o  t h e  h e a r s a y  r u l e  a s  s e t  o u t  i n  E v i d e n c e  R u l e  8 0 1 ,  

8 0 2 ,  8 0 3 ,  a n d  8 0 4 .

T h e r e  i s  a b s o l u t e l y  n o  j u s t i f i c a t i o n  f o r  p e r m i t t i n g  t h e  

i n d i c t m e n t  o f  a  c i t i z e n  i n  a  c a s e  w h e r e  t h e  g r a n d  j u r y  h a s  n o  

o p p o r t u n i t y  t o  h e a r  t h e  e v i d e n c e  b e i n g  u s e d  a g a i n s t  a  p e r s o n  a n d  

t h u s ,  j u d g e  f o r  i t s e l f  w h e t h e r  t h e  e v i d e n c e  i s  s t r o n g  e n o u g h  t o  

m e r i t  a  f e l o n y  p r o s e c u t i o n .  T h i s  S e c t i o n  g r e a t l y  i n c r e a s e s  t h e  

r i s k  t h a t  c i t i z e n s  o f  t h i s  s t a t e  w i l l  b e  p r o s e c u t e d  b a s e d  o n  

u n t r u e ,  u n r e l i a b l e  e v i d e n c e  w h i c h  w o u l d  n o t  b e  a d e q u a t e  t o  j u s t i f y  

p r o s e c u t i o n  i f  t h e  g r a n d  j u r o r s  h e a r d  f o r  t h e m s e l v e s  t h e  t e s t i m o n y  

f r o m  t h o s e  w h o  h a v e  f i r s t  h a n d  k n o w l e d g e  o f  t h e  f a c t s .

T h i s  S e c t i o n  w o u l d  v i o l a t e  t h e  p r o t e c t i o n  p r o v i d e d  i n  

A l a s k a 1s  C o n s t i t u t i o n  t h a t  a n  i n d i v i d u a l  c a n  o n l y  b e  c h a r g e d  w i t h  

a  f e l o n y  i f  a  g r a n d  j u r y  f i n d s  t h e r e  i s  s u f f i c i e n t  e v i d e n c e  t o  

c h a r g e  a n  i n d i v i d u a l  w i t h  a  f e l o n y .  T h e  g r a n d  j u r y ' s  m o s t  

i m p o r t a n t  j o b  i s  t o  s c r e e n  o u t  c a s e s  w h e r e  t h e r e  i s  n o t  s u f f i c i e n t  

e v i d e n c e  t o  j u s t i f y  a  c o n v i c t i o n .  I f  g o v e r n m e n t  a g e n t s  a r e  

p e r m i t t e d  t o  c o m e  i n  a n d  t e l l  s e c o n d  a n d  t h i r d  h a n d  t h e i r  v e r s i o n

SE C T IO N  6 ;  T h e  A la s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s
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o f  w h a t  t h e  e v i d e n c e  m a y  b e ,  i n n o c e n t  p e o p l e  w i l l  b e  w r o n g l y  

p r o s e c u t e d .

T h i s  a m e n d m e n t  w i l l  n o t  l e s s e n  a n y  f i n a n c i a l  b u r d e n  t o  

t h e  s t a t e .  T h i s  i s  s o  b e c a u s e  C r i m i n a l  R u l e  6  a l r e a d y  p e r m i t s  

t e l e p h o n i c  t e s t i m o n y  o f  o u t - o f - t o w n  w i t n e s s e s .  I n  a d d i t i o n ,  e x p e r t  

r e p o r t s  c a n  a l r e a d y  b e  p r e s e n t e d  w i t h o u t  t h e  e x p e n s e  o f  r e q u i r i n g  

t h e  e x p e r t  t o  t e s t i f y .

S E C T I O N  7 t h r o u g h  9 :  T h e s e  p r o p o s e d  r e v i s i o n  c r e a t e

a  n e w  c a t e g o r y  o f  " p e r m a n e n t l y  i n c o m p e t e n t  d e f e n d a n t s . "  T h e s e  

p r o p o s e d  a m e n d m e n t s  a r e  a  m a j o r  c h a n g e  f r o m  c u r r e n t  l a w ,  w h i c h  

r e q u i r e s  c i v i l  c o m m i t m e n t  p r o c e d u r e s  i f  a  p e r s o n  r e m a i n s  i n c o m p e ­

t e n t .

T h e  p r o p o s e d  a m e n d m e n t  u n n e c e s s a r i l y  c o m p l i c a t e s  a  

d i f f i c u l t  a r e a  a n d  o f f e r s  n o  v i a b l e  s o l u t i o n .  E s s e n t i a l l y ,  t h e  

r e s u l t  o f  t h e  p r o p o s e d  a m e n d m e n t s  i s  t h a t  i n c o m p e t e n t  i n d i v i d u a l s  

w o u l d  b e  f o r c e d  t o  b e  t r i e d  o n  t h e  c h a r g e s  a n d ,  i f  c o n v i c t e d ,  b e  

c o m m i t t e d  a n d  t r e a t e d  a s  i f  f o u n d  n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y .

T h e  p r o p o s e d  c h a r g e s  a r e  v e r y  l i k e l y  u n c o n s t i t u t i o n a l .  

T h e y  w o u l d  r e s u l t  i n  i n c o m p e t e n t  i n d i v i d u a l s  b e i n g  r e q u i r e d  t o  g o  

t o  t r i a l  a n d  d e f e n d  a g a i n s t  t h e  c a s e s  a g a i n s t  t h e m .  S i n c e  t h e  l a w  

c l e a r l y  p r o h i b i t s  t h e  t r i a l  o f  i n c o m p e t e n t  i n d i v i d u a l s ,  t h i s  e f f o r t  

t o  c i r c u m v e n t  t h a t  l a w  w o u l d  f a i l  o n  c o n s t i t u t i o n a l  g r o u n d s .

S E C T IO N S  1 0  THROUGH 1 3 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o

o p p o s i t i o n s  t o  t h e  a m e n d m e n t s  p r o p o s e d  i n  S e c t i o n s  3.0 t h r o u g h  1 3 .
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S E C T I O N  1 4 ;  T h e  A l a s k a  A c t i o n  T r u s t  o p p o s e s  t h e  

p r o p o s e d  a m e n d m e n t s  t o  AS  1 2 . 5 5 . 1 4 5 ( c ) .  M o s t  d e n i a l s  o f  p r i o r  

c o n v i c t i o n s  a r e  m a d e  b y  c o u n s e l  a n d  a r e  b a s e d  o n  l e g a l  a r g u m e n t s  

c o n c e r n i n g  t h e  i n v a l i d i t y  o f  t h e  p r i o r  c o n v i c t i o n .  I n c l u d e d  a m o n g  

g r o u n d s  f o r  d e n y i n g  t h e  v a l i d i t y  o f  t h e  p r i o r  c o n v i c t i o n  a r e  t h a t  

t h e  e l e m e n t s  a r e  n o t  t h e  s a m e  a s  t h e  e l e m e n t s  o f  a  f e l o n y  u n d e r  

A l a s k a  l a w ,  t h a t  t h e  d e f e n d a n t  d i d  n o t  w a i v e  h i s  r i g h t  t o  c o u n s e l  

i n  t h e  p r i o r  c a s e ,  a n d  t h a t  t h e  d e f e n d a n t  w a s  d e n i e d  h i s  r i g h t  t o  

a  j u r y  t r i a l  i n  t h e  p r i o r  c a s e .  T h e r e  a r e  m a n y  o t h e r  s i m i l a r  l e g a l  

g r o u n d s  f o r  d e n y i n g  t h e  v a l i d i t y  o f  a  p r i o r  c o n v i c t i o n .  I t  i s  

u n c l e a r  h o w  t h e  o a t h  r e q u i r e m e n t  w o u l d  a p p l y  t o  l e g a l  d e n i a l s .  T h e  

p r o p o s e d  a m e n d m e n t  w o u l d  a d d  n o t h i n g  a n d  w o u l d  u n n e c e s s a r i l y  

c o n f u s e  t h i s  p r o c e d u r e .

S E C T IO N  1 5 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  t o  AS 1 2 . 5 5 . 1 5 5 ( c ) ( 1 8 )  p r o p o s e d  i n  S e c t i o n  1 5 .

S E C T IO N  1 6 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  p r o p o s e d  i n  S e c t i o n  1 6 .

S E C T IO N  1 7 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  a m e n d m e n t  t o  AS 3 3 . 1 6 . 1 0 0 ( b )  p r o p o s e d  i n  S e c t i o n  1 7 .

S E C T IO N S  1 8  AND 1 9 ;  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  

p o s i t i o n  o n  t h e  p r o p o s e d  a m e n d m e n t s  t o  AS  4 7 . 1 0 . 1 4 0  p r o p o s e d  i n  

S e c t i o n s  1 8  a n d  1 9 .

S E C T I O N  2 0 :  T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

t o  t h e  am en dm en t t o  t h e  A p p e l l a t e  R u l e s  p r o p o s e d  i n  S e c t i o n  2 0 .
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t o  t h e  a m e n d m e n t  t o  C r i m i n a l  R u l e  11(e) p r o p o s e d  i n  S e c t i o n  21.

S E C T I O N  22; T h e  A l a s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s  

t h e  p r o p o s e d  a m e n d m e n t  t o  C r i m i n a l  R u l e  24(d) p r o p o s e d  in S e c t i o n  

22. C r i m i n a l  R u l e  24, w h i c h  a l l o w s  t h e  s t a t e  s i x  p e r e m p t o r y  

c h a l l e n g e s  a n d  t h e  d e f e n s e  t e n  p e r e m p t o r y  c h a l l e n g e s  in f e l o n y  j u r y  

t r i a l s  is b a s e d  o n  F e d e r a l  C r i m i n a l  R u l e  24, w h i c h  a l s o  a l l o w s  t h e  

s a m e  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  t o  t h e  p r o s e c u t i o n  a n d  t o  t h e  

d e f e n s e .

O v e r  t h e  ye a r s ,  in 1962 a n d  1976, r e c o m m e n d a t i o n s  h a v e  

b e e n  m a d e  to  C o n g r e s s  t h a t  i t  g i v e  t h e s e  s a m e  n u m b e r  o f  p e r e m p t o r y  

c h a l l e n g e s  t o  t h e  p r o s e c u t i o n  as t o  t h e  d e f e n s e  b y  r e d u c i n g  f r o m  

t e n  t o  s i x  t h e  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  a l l o w e d  t o  t h e  

d e f e n s e .  C o n g r e s s  r e j e c t e d  t h e  p r o p o s a l .

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  n o t e d  t h a t  p r o s e c u t o r s  u s e d  

t h e  p e r e m p t o r y  c h a l l e n g e  t o  s y s t e m a t i c a l l y  e x c l u d e  c l a s s e s  o f  

p e o p l e .  T h e  d e f e n s e  d i d  not. T h e r e f o r e ,  C o n g r e s s  c o n c l u d e d  t h a t  

p r o v i d i n g  e a c h  s i d e  w i t h  a n  e q u a l  n u m b e r  o f  p e r e m p t o r y  c h a l l e n g e s  

w a s  a b a d  idea. S e e  t h e  N o t e s  f r o m  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e ,  

95 C o n g r e s s  1 s t  S e s s i o n  (1977).

It is n o t  o f t e n  t h a t  t h e  d e f e n s e  m u s t  u s e  a l l  t e n  

p e r e m p t o r y  c h a l l e n g e s .  T h e y  a r e  o n l y  u s e d  in c a s e s  w e r e  t h e r e  is 

e x t r e m e  p u b l i c i t y  w h i c h  c a u s e s  t h e  j u r y  p a n e l  t o  b e  p r e j u d i c e d  

a g a i n s t  a p a r t i c u l a r  d e f e n d a n t  o r  in s m a l l  c o m m u n i t i e s  w h e r e  m a n y  

m e m b e r s  of  t h e  j u r y  p a n e l  w i l l  a l r e a d y  k n o w  t h e  d e f e n d a n t  a n d  k n o w

SECTION 21: The Alaska Action Trust has no opposition
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t h e  a l l e g a t i o n s  a g a i n s t  h i m  t h r o u g h  c o m m u n i t y  nev/s s o u r c e s .  

E l i m i n a t i o n  o f  t h e  a d d i t i o n a l  p e r e m p t o r y  c h a l l e n g e s  w i l l  m e a n  t h a t  

d e f e n s e  a t t o r n e y s  w i l l  b e  r e q u i r e d  t o  r e l y  t o  a m u c h  g r e a t e r  e x t e n t  

on  c h a l l e n g e s  f o r  c a u s e .  T h e  p r o c e s s  f o r  c h a l l e n g i n g  a j u r o r  f o r  

c a u s e  is v e r y  t i m e  c o n s u m i n g .  E l i m i n a t i n g  t h e  n u m b e r  o f  p e r e m p t o r y  

c h a l l e n g e s  w i l l  l e n g t h e n  j u r y  s e l e c t i o n ,  n o t  s h o r t e n  it.

S E C T I O N  23; T h e  A l a s k a  A c t i o n  T r u s t  o p p o s e s  t h e  

a m e n d m e n t s  t o  C r i m i n a l  R u l e  35(a) p r o p o s e d  in S e c t i o n  23. T h i s  

R u l e  p r o h i b i t s  a n y  m o d i f i c a t i o n  t o  a p l e a  b a r g a i n e d  s e n t e n c e .  T h e  

p r o b l e m  is t h a t  s<. e t i m e s  t h e  s t a t e  a n d  t h e  d e f e n s e  a g r e e  to 

c e r t a i n  m o d i f i c a t i o n s  o f  s e n t e n c e .  I n  c a s e s  w h e r e  b o t h  s i d e s  a g r e e  

t h a t  a m o d i f i c a t i o n  t o  a p l e a  b a r g a i n e d  s e n t e n c e  is a p p r o p r i a t e ,  

p e r h a p s  t o  p r o v i d e  f o r  a c i r c u m s t a n c e  o v e r l o o k e d  b y  t h e  p a r t i e s  at 

t h e  t i m e  o f  t h e  p l e a  b a r g a i n ,  a m o d i f i c a t i o n  w o u l d  b e  i m p o s s i b l e .

T h i s  a m e n d m e n t  is u n n e c e s s a r y  b e c a u s e  p l e a  b a r g a i n e d  

s e n t e n c e s  a r e  n e v e r  m o d i f i e d  o v e r  t h e  p r o s e c u t i o n s  o b j e c t i o n .  If 

a n  a m e n d m e n t  is d e e m e d  n e c e s s a r y ,  it s h o u l d  s p e c i f i c a l l y  a l l o w  

m o d i f i c a t i o n s  w h e r e  b o t h  t h e  s t a t e  a n d  t h e  d e f e n s e  a g r e e  to  t h e  

m o d i f i c a t i o n .

S E C T I O N  24; T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  p o s i t i o n  on

t h e  a m e n d m e n t s  t o  C o u r t  D e l i n q u e n c y  R u l e  10(c) a s  p r o p o s e d  in 

S e c t i o n  24.

S E C T I O N  25; T h e  A l a s k a  A c t i o n  T r u s t  v i g o r o u s l y  o p p o s e s

t h e  a m e n d m e n t s  t o  E v i d e n c e  R u l e  609(b) as p r o p o s e d  i n  S e c t i o n  25. 

T h i s  p r o p o s a l  a p p l i e s  t o  b o t h  c i v i l  a n d  c r i m i n a l  t r i a l s .  C u r r e n t l y
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A l a s k a  E v i d e n c e  R u l e  609 p r o v i d e s  t h a t  e v i d e n c e  of a c o n v i c t i o n  o f  

a c r i m e  o f  d i s h o n e s t y  o r  f a l s e  s t a t e m e n t  is a d m i s s i b l e  if n o  m o r e  

t h a n  f i v e  y e a r s  h a v e  e l a p s e d  s i n c e  t h e  d a t e  o f  c o n v i c t i o n .  If 

n e c e s s a r y  f o r  a f a i r  d e t e r m i n a t i o n  o f  t h e  case, e v i d e n c e  of  o l d e r  

c o n v i c t i o n s  m a y  b e  a d m i t t e d  w i t h  r e s p e c t  t o  w i t n e s s e s  o t h e r  t h a n  

t h e  d e f e n d a n t .

T h e  C o m m e n t a r y  t o  E v i d e n c e  R u l e  609 t e l l s  t h a t  t h e  

d r a f t e r s  o f  t h e  e v i d e n c e  r u l e  t h o u g h t f u l l y  a n d  c a r e f u l l y  c o n s i d e r e d  

a l l  a v a i l a b l e  t i m e  d a t e s  a n d  d e t e r m i n e d  t h a t  c o n v i c t i o n s  m o r e  t h a n  

f i v e  y e a r s  o l d  a r e  g e n e r a l l y  s t a l e  a n d  n o t  p r o b a t i v e  o f  a w i t n e s s e s  

c r e d i b i l i t y .  T h e  d r a f t e r s  t o l d  a t i m e  l i m i t  s h o r t e r  t h a n  t h e  

f e d e r a l  t i m e  b e c a u s e  t h e y  c o n c l u d e d  a s h o r t e r  t i m e  w a s  a c u r r e n t  

r e f l e c t i o n  of  t h e  c o n s t i t u t i o n a l  r i g h t  t o  p r i v a c y  e n j o y e d  b y  t h e  

c i t i z e n s  o f  A l a s k a .

T h e  p r o p o s e d  a m e n d m e n t  w o u l d  b e  e x t r e m e l y  d e t r i m e n t a l  to 

c i v i l  p l a i n t i f f s .  F o r  e x a m p l e ,  t h e  v i c t i m  of  a n  a u t o m o b i l e  

a c c i d e n t ,  t h e  v i c t i m  o f  a p h y s i c a l  o r  a s e x u a l  a s s a u l t ,  a n d  t h e  

v i c t i m  o f  o t h e r  k i n d s  of  n e g l i g e n t  o r  i n t e n t i o n a l  m i s c o n d u c t  s h o u l d  

n o t  b e  f o r c e d  to  e x p l a i n  a w a y  t o  a j u r y  a n  old, i r r e l e v a n t  

c o n v i c t i o n .  T h e  j u r y  s h o u l d  f o c u s  o n  t h e  i s s u e s  a t  tr i a l ,  n e t  on 

s o m e  s k e l e t o n  f r o m  a t e n  y e a r  o l d  c l o s e t .  T h e  s a m e  is t r u e  for 

c r i m i n a l  d e f e n d a n t s ,  a n d  f o r  w i t n e s s e s  f o r  a l l  sides.

S E C T I O N  26: T h e  A l a s k a  A c t i o n  T r u s t  h a s  n o  o p p o s i t i o n

to the amendments to Evidence Rule 704 proposed in Section 26.
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