


A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t i v e s

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M
March 27, 1991

TO: Rep. Dave Donley, Chair
House Judiciary Committee

AFROM: Rep. F>rac

RE: HB 43, (relating to child support arrearages

I would like to request a hearing before the House Judiciary Committee for 
HB 43, relating to child support arrearages. This bill requires that when 
past due child support is collected for families who have been receiving 
public assistance, those arrearages will be paid first to the family, and 
secondly to the state for reimbursement of the public assistance.
Although this bill is a technical change to' the way in which the state 
handles payment of child support arrearages, it will help families remain 
financially independent. This legislation was recommended by the Family 
Support Task Force and is supported by the Alaska Children's Commission, 
the Alaska Family Support Group and by Alaska Dads and Moms.

Thank you for yonr consideration of this request.
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A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t i v e s

R e p r e s e n t a t i v e  F r a n  U l m e r

M E M O R A N D U M  
April 10. 1991

TO: Rep. Dave Donley, Chair
House Judiciary Committee

FROM: Rep. F r ^ J ^ e r

RE: HB 43, relating to child support arrearages

I would like to request a hearing for HB 43, relating to child support 
arrearages, before the House Judiciary Committee at the committee's 
earliest convenience. This bill has wide support among both custodial and 
non-custodial parent organizations, the Alaska Children's Commission, as 
well as the administration. I urge you to bring this before the Judiciary 
Committee for review.

Thank you for your consideration of this request.
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A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o r  R e p r e s e n t a t i v e s

R e p r e s e n t a t iv e  F r a n  U l m e r

M E M O R A N D U M
April 21, 1991

TQ Rep. Dave Donley, Chair 
House Judiciary Committee

RE:

FROM: Rep. F,

HB 43, support arrearages

One of the responsibilities of the Child Support Enforcement Division of the Department of 
Revenue is to collect past due child support. When a custodial parent applies for public 
assistance, he or she must assign the rights to uncollected, past due support to the state for 
reimbursement of the assistance received. When the delinquent child support is collected, the 
state is reimbursed first for the assistance paid to the family. After the state is fully repaid, 
the balance of the past-due child support is paid to the family. [Note: Although the state is 
reimbursed for arrearages first, that reimbursement does not affect payment of current 
monthly child support to the family.]

The effect of HB 43 is to reverse this order of payment regarding arrearages. 
Under the bill, past-due child support will be paid first to the family and secondly to the 
state for reimbursement of assistance received by the family. The purpose of this change is to 
make this "family-first" priority a clear policy of the state and to ensure that child support is 
received when it is most needed. Under the current order of payment, families sometimes wait 
years for their share of past-due child support, in some cases, the children are grown and on 
their own by the time the delinquent payments are received-long after they were most needed 
by the family. HB 43 ensures that families will receive payments first.

There are several changes I would like to suggest the committee make to HB 43. I have recently 
learned of a case pending in the State of Washington whose outcome may have significant bearing 
on Alaska's child support arrearage collection system (Jensen v Washington Dept, of Social & 
Health Services). That case attempts to rectify in Washington certain inequities which occur in 
Alaska's arrearage collection system as well.

Briefly, in Alaska and Washington, when a parent assigns rights to child support arrearages to 
the state as reimbursement for AFDC paymonts, the state then holds that parent liable for the 
full amount of the assistance provided. Assume, for example, a family receives public
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assistance benefits in the amount of $10,000 and the state collects all the child support due 
during that period of time, which is $3,000. The family terminates from public assistance and 
an additional $4000 worth of support accrues. The family then goes on public assistance for a 
second time. The state will use the "gap period of arrears" of $40f ' to reimburse unpaid AFDC 
benefits from either the first or second welfare period. (See attac.jd chart.)

This practice creates a grave inequity between those families receiving assistance who have 
outstanding child-support arrears, and those families who have no child-support arrearages to 
be collected. No other AFDC recipient is required to repay the assistance provided. Federal law 
is silent on this issue; federal regulations are contradictory. If the legal challenge in 
Washington is upheld, Alaska will have solid grounds for redressing this inequity. Counsel from 
the Legal Affairs Agency advises me, however, that we may well have litigation on this issue 
regardless of how we choose to handle it.

I s t r o n g ly  re c o m m e n d  that we amend H B 43 to indicate the Legislature's intention that AFDC 
payments shall be reimbursed from child support arrearages up to thp total amount of child 
support ordered for those months in which the family received assistants, or the totai amount of 
the assistance provided during that period, w h ic h e v e r  is  lesser .  I also suggest we add ihe 
proviso "to tho extent allowed by federal law" to address prospectively the failure of the 
Washington litigants to overturn this practice in Washington. I have prepared a committee 
substitute which incorporates these changes for your review.

Passage of HB 43 will require additional personnel in the Child Support Enforcement Division to 
calculate the amounts of child support owed to both the family (the "obligee") and to the state. 
Clients tend to go on and off of public assistance over a period of months and years; each time a 
client returns to the public assistance rolls, the debts to the state and the family must be 
recalculated.

In addition, payment of "families first" will result in a loss of revenue to the state in the amount 
of approximately $2,400.0. This loss will require an additional appropriation to the AFDC 
program ($1,961.0) and to the Child Support Enforcement program ($462.5). Although these 
numbers appear large, the loss is only temporary; the funds eventually may be recovered by 
the state.

HB 43 was recommended by the Family Support Task Force and is supported by the Alaska 
Family Support Group, Alaska Dads and Moms, and the Alaska Commission on Children and Youth.



HB 43, Child Support Arrearages

Sample Case

Child Support 
Owed

AFDC
Paid

Period 1:
[on AFDC]

Period 2: 
[off AFDC]

Period 3:
[on AFDC]

Total

$3000

$4000

$1500

$ 8 5 0 0

$ 1 0 , 0 0 0

0

$5000

$ 1 5 , 0 0 0

Under current law: State will retain all child support arrearages from
periods #1,2 and 3 ($8500) as reimbursement for AFDC benefits.

Fam ily would receive no arrearages.

Under CSHB 43: State would retain child support arrearages only from
periods #1 and #3 ($4500) as reimbursement for AFDC benefits.

Fam ily would receive $4000 in arrearages before state 
retained $4500 for AFDC reimbursement.



C S H B  4 3 ,  C H I L D  S U P P O R T  A R R E A R A G E S

Sectional A n a lys is

Section 1. (d ) Provides that past-due child support payments
collected by the state shall be paid first to the custodial parent (the 
"obligee") and secondly to the state for reimbursement of public 
assistance paid to the family. This reverses the current order of payment.

(e) To the extent permitted by federal law, after the 
past-due child support owed to the family has been paid, the state may 
retain past-due child support payments equal to the total amount of 
child support owed during the period in which the family received AFDC 
benefits, or the total amount of assistance paid, whichever is lesser.

(f) The state shall pay past-due child support recovered 
through off-set of the obligor's federal tax refund firs t to the state for 
unreimbursed assistance and secondly to the family, as required by 
federal regulation.
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H B  4 3 ,  C H I L D  S U P P O R T  A R R E A R A G E S

Sectional A n a lys is

Section 1. (d ) Provides that past-due child support payments
collected by the state shall be paid first to the custodial parent (the 
"obligee") and secondly to the state for reimbursement of public 
assistance paid to the family. This reverses the current order of payment.

(e) After the past-due child support owed to the family 
has been paid, the state may retain past-due child support payments equal 
to the total amount of unreimbursed assistance.

(f) The state shall pay past-due child support recovered 
through off-set of the obligor's federal tax refund firs t to the state for 
unreimbursed assistance and secondly to the family, as required by 
federal regulation.

S e e r Y 'v o N M



S-- r.t
r  '

, c t p  n  c t p

>4 M
DEPARTM ENT OF REVENUE

OFF/CE OF THE COMMISSIONER

W A L T E R  J .  N IC K E L ,  G O V E R N O R

P.O. BOX S
JUNEAU, ALASKA 99811-0400 "  
PHONE: (907) 465-2300 
TELEFAX: (907) 465-2389

F e b r u a r y  2 5 ,  1991

Mr. S t e v e  S t r u b e  
P .O .  Box 521155 
B1g L a k e ,  AK 99652

D ear Mr. S t r u b e :

In  th e  chaos o f  moving I n t o  t h i s  jo b  I  a p p a r e n t l y  o v e r lo o k e d  a memo 
from  G o ve rn o r  HI eke 1 d ated  J a n u a r y  8, 1991 a d v i s i n g  me o f  th e  f o r m a t io n  
o f  an a d v i s o r y  team f o r  the D epartm ent o f  Revenue.

A p p a r e n t l y . t h i s  a p p o in tm e n t was a l s o  n o t  com m unicated t o  a t  l e a s t  
some o f  y o u ,  s in c e  my te le p h o n e  c a l l s  t o  s e v e r a l  p e o p le  on th e  l i s t  
r e s u l t e d  In  t h e i r  e x p r e s s i o n  o f  s u r p r i s e  a t  th e  a p p o in tm e n t .

R e g a r d l e s s ,  you have been a s s ig n e d  t o  the  a d v i s o r y  team f o r  the 
D epartm ent o f  Revenue and I  welcome the o p p o r t u n i t y  t o  r e c e i v e  y o u r  In p u t  
and e x p e r t i s e .

S in c e  75 % o f  th e  team r e s i d e s  1n th e  A n ch o rag e/M atSu  a r e a  I  have 
a sk e d  J 1m Magowan t o  s e r v e  as C h a irm a n . He w i l l  c o o r d in a t e  a m e e t in g  In  
th e  n e a r  f u t u r e .  A f t e r  you have had the  ch an ce  t o  I d e n t i f y  I s s u e s  on 
w hich  you w ish  to  c o u n s e l  the  D epartm ent o f  R even u e, he w i l l  s c h e d u le  a 
m e e t in g  w it h  me.

f o u r  p o s i t i v e  In p u t  and s o l u t i o n s  t o  p e r c e iv e d  p rob le m s o f  the  
D epartm ent o f  Revenue w i l l  be welcomed.

C o m m iss io n e r

L E F : m l 1

c c :  L t .  G o ve rn o r  J a c k  C o g h l l l
James R o c k w e l l ,  S p e c i a l  A s s i s t a n t  

t o  the  G o vern o r

04-02LH
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1 ~ 1  USE COMMITTEE REPOT"”

Date Referred: March 27, 1991 FURTHER REFERRALS: Finance

Date o f  Committee Action:

The JUDICIARY Committee considered: HB 43

HOUSE BILL NO. 43 CHILD SUPPORT ARR EARAG ES

"An Act relating to the distribution o f  child support arrearages collected by the child support enforcement 
agency."

REC O M M EN D A T IO N S: 

be replaced w ith_________ cs. Ha 43 ('Suof [ ] the same tide 

a new title

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass

[^ ] no recommendations

[ ] individual recommendations

[ ] additional referral to the_____ Committee

AD O PTS: letter of Intent

A TTA CH ES N EW  F ISC A L  NO TE(s): ^

[)(] fiscal impact ^<pQef\U€. •______________

[ ] zero fiscal note____________________________

A PPR O V ES PR EV IO U S: 

[ ] fiscal note(s)_______

[ ] zero fiscal note(s)

(Dept/Dite)



FISCAL NOTE

R e v i s i o n  D a te :  A p r i l  26 . 1991_________________  D e p artm en t A f f e c t e d : D epar.tment_C>f_Rev e n ge.
T i t l e :  A c t  r e l a t i n g  t o  d i s t r i b u t i o n  of   BRU: S o c i a l S e r v i c e d - --------------------------------------
c h i l d  suppo r t  a r r e a r a g e s  c o l l e c t e d  bv the  Com ponent: C h i l d  S d p.p.Q.Lt_Epf.QlC.eJiieilt_______
CSEA— ______________________________________________  __________________________________________________
S p o n s o r :  Rep r e s e n t a t i v e  Ulm er._______________________________________________________________________
R e q u e s t o r :  House J u d i c i a r y ____________________  COMPONENT S E R IA L  NO. |._1_|_U -U

STATE OF ALASKA BILL NO. CSHB43 ..QU O)____________
1991 LEGISLATIVE SESSION

EXPENDITURES/REVENUES: (Thousands o f  D o l l a r s
OPERATING FY 92 FY 93 FY 94 F Y  95 FY 96 FY  97

PERSONAL S E R V IC ES 4 6 6 .4 5 2 5 .6 5 4 9 .2 615.1 642.8 7 1 6 .7
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 3 6 .7 3 8 .0 4 0 .0 4 0 .0 4 0 .0 4 0 .0
S U P P L IE S 0 0 0 0 0 0
EQUIPMENT 3 8 .5 1 3 .4 0 1 4 .8 0 16 .3
LANDS & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 5 4 1.6 5 7 7 .0 5 8 9 .2 6 6 9 .9 6 8 2 .8 7 7 3 .0

C A P IT A L o o o o o o

| REVENUE ( 7 1 6 .8 ) ( 1 6 0 8 .9 ) ( 1 7 2 5 . 8 ) i ( 1 7 7 1 . 6 ) (1 7 4 2 .2 ) ( 1 7 4 2 .2 )

FUNDING: (Th o u sa n d s  o f  D o l l a r s )
GENERAL FUND 184.2 196.2 2 0 0 .3 2 2 7 .8 2 3 2 .2 2 6 2 .8
FEDERAL FUNDS 3 5 7 .4 3 8 0 .8 3 8 8 .9 442.1 4 5 0 .6 5 1 0 .2
OTHER 0 0 0 0 0 0
TOTAL 5 4 1.6 5 7 7 .0 5 8 9 .2 6 6 9 .9 682.8 7 7 3 .0

PO SIT IO N S:
FU LL-T IM E 11 12 12 13 13 14
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

E s t im a t e  o f  c u r r e n t  y e a r  Im p act:  Q _  

A N A L Y S IS :  See a t t a c h e d  a n a l y s i s .

P re p a re d  By: A r d l t h  Lvnch    Phone: 263-6277________________
D i v i s i o n :  C h i l d  S u p p o rt  Enforcem ent D l v l ^ b n  . D a t e :  ^ A p r l l  2 6 . 1991__________

A pproved  by C o m m iss io n e r :  Lee E. F i s h e r
A g e n c y :  Depa rtm e n t o f  Revenue /  x D a t e :  V /

D i s t r i b u t i o n  (b y  p r e p a r e r ) :  L e g i s l a t i v e  F i n a n c e ,  L e g i s l a t i v e  S p o n s o r ,  R e q u e s to r ,  0MB, & 
Im p a cted  A g e n c y d e s ) .

R ev  1 0 / 9 0  Page _ L  o f  _ J L



CHILD  SUPPORT ENFORCEMENT D IV IS IO N  
PAGE 2 OF 3

ANALYSIS FOR FISCAL NOTE
HB 43

T h i s  l e g i s l a t i o n  r e v e r s e s  the c u r r e n t  o r d e r  o f  c o l l e c t i o n  o f  c h i l d  s u p p o r t  
a r r e a r a g e s  1n th o se  c a s e s  where c h i l d  s u p p o r t  was u n p a id  b e f o r e ,  d u r i n g ,  and  
a f t e r  a c u s t o d i a l  r e l a t i v e ' s  r e c e i p t  o f  AFDC g r a n t s .  Th e se  c a s e s  c r e a t e  two 
d e b t s .  C u r r e n t  p o l i c y  1s to  c o l l e c t  th e  S t a t e ' s  d e b t  f i r s t .  * T h i s  means
t h a t  money owed t o  th e  S t a t e  o f  A l a s k a  from  a s s ig n e d  s u p p o r t  due ( b u t  u n p a id )
d u r i n g  a c h i l d ' s  p e r io d  o f  r e c e i p t  o f  AFDC b e n e f i t s ,  and o t h e r  c o s t  
r e c o v e r i e s ,  i s  c o l l e c t e d  by CSED b e fo r e  1 t  c o l l e c t s  any u n p a id  s u p p o r t  t h a t  
a c c r u e s  a f t e r  a c u s t o d i a l  r e l a t i v e  le a v e s  th e  AFDC r o l l s .

By r e v e r s i n g  the  p r i o r i t y  o f  debt c o l l e c t e d ,  p a y in g  an y  e x c e s s  o v e r  c u r r e n t  
s u p p o r t  due t o  the  f a m i l y  f o r  p o s t -A F D C  u n p a id  s u p p o r t  b e f o r e  p a y in g  th e  S t a t e  
f o r  a s s i g n e d  (AFDC) u n p a id  s u p p o r t ,  th e  S t a t e  r e l i n q u i s h e s  ( I n  th e  f i r s t  y e a r )  
$ 1 , 9 6 1 , 0 0 0  1n c o l l e c t i o n s  and $ 4 6 2 ,5 0 0  1n p r e p a id  F e d e r a l  I n c e n t i v e s  t h a t  a re  
r e m it t e d  t o  th e  G e n era l  Fund to  h e lp  pay th e  S t a t e ' s  AFDC G e n e ra l  Fund match
and f i n a n c e  th e  c h i l d  s u p p o rt  program .

H ow ever, c h i l d  s u p p o r t  c o l l e c t i o n s  and t i m e l y  s u p p o r t  paym ents t o  th e  f a m i l y  
w i l l  In c r e a s e  1 f  CSED r e c e i v e s  prompt n o t i f i c a t i o n  when an o b l i g o r  becomes 
e m p lo ye d . In c r e a s e d  S t a t e  reven u e s  fro m  c o l l e c t i o n  o f  a s s i g n e d  s u p p o r t  w i l l  
r e s u l t .  C u r r e n t l y ,  C S E D 's  match w ith  r e c o r d s  o f  th e  D ep artm en t o f  L a b o r ,  
Employment S e c u r i t y  D i v i s i o n ,  s e r v e s  as th e  p r im a r y  means f o r  I d e n t i f y i n g  a 
d e l i n q u e n t  p a r e n t ' s  e m p lo ye r.  By the  t im e CSED r e c e i v e s  th e  d a t a ,  f o u r  t o  s i x  
m onths have e la p s e d .  T h i s  t im e l a g  a l lo w s  many o b l i g o r s  t o  d e la y  e n fo rc e m e n t  
o f  t h e i r  c h i l d  s u p p o r t ,  and p e rm it s  o b l i g o r s  who work 1n s e a s o n a l  employment 
t o  a v o id  payment o f  t h e i r  c h i l d  s u p p o r t .  The e m p lo ye r  r e p o r t i n g  p r o v i s i o n s  o f  
HB 43 w i l l  a l l o w  CSED to  r e q u i r e  com panies who employ a l a r g e  number o f  
o b l i g o r s  t o  r e p o r t  new h i r e s  to  CSED. Fewer than  100 com panies em ployed 20 o r  
more o b l i g o r s  In  C S E D 's  c a s e lo a d  d u r in g  the  l a s t  t h r e e  y e a r s .  Prompt 
n o t i f i c a t i o n  to  CSED w i l l  In c r e a s e  th e  a g e n c y 's  a b i l i t y  t o  c o l l e c t  s u p p o r t  
when th e  o b l i g o r  p a r e n t  1s employed and e a r n in g  r e g u l a r  w ages .

T h i s  f i s c a l  note  r e f l e c t s  the  l o s t  re v e n u e s  to  th e  S t a t e  fro m  th e  chan ge  1n 
a r r e a r a g e  payment p r i o r i t y ,  w hich a re  p a r t i a l l y  o f f s e t  by re v e n u e s  fro m  
I n c r e a s e d  c h i l d  s u p p o rt  c o l l e c t i o n s  based on e m p lo ye r  r e p o r t i n g .  C o l l e c t i o n  
has been e x p a n d in g  a t  a r a t e  between 12% and 15% a y e a r .  T h i s  f i s c a l  note  
a d j u s t s  th e  r a t e  o f  reven u e  l o s s  a c c o r d i n g l y  1n th e  f o u r  f o l l o w i n g  f i s c a l

* When a s u p p o r t  c o l l e c t i o n  1s made by CSED, O n g o in g  S u p p o r t  -  th e  s u p p o r t  
o b l i g a t i o n  t h a t  1s due In  the c u r r e n t  month -  1s a lw a y s  p a id  t o  c u s t o d i a l  
p a r e n t s  who a re  n ot r e c e i v i n g  AFDC, b e fo r e  a n y  a r r e a r a g e  payment I s  made.
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y e a r s  from  F Y 9 2 ,  and h o ld s  I n c e n t i v e  l o s s e s  c o n s t a n t .  Th ese  re v e n u e s  a re  
r e f l e c t e d  1n f u t u r e - y e a r  budgets as Pro gram  R e c e i p t s ;  t h e i r  l o s s  w i l l  r e q u i r e  
a d d i t i o n a l  a p p r o p r i a t i o n s  1n the AFDC p ro g ra m  and the  C h i l d  S u p p o rt  
E n fo rce m e n t  program .

The l e g i s l a t i o n  w i l l  r e q u i r e  In c r e a s e d  o p e r a t i o n a l  s t a f f i n g  a t  CSED . To pay 
a r r e a r a g e s  t o  the  f a m i l y  f i r s t ,  CSED m ust g r e a t l y  a c c e l e r a t e  th e  r a t e  a t  w h ich  
su b ro g a te d  d e b t  c a l c u l a t i o n s  are  c o m p le te d .  P r e s e n t l y ,  payments e x c e e d in g  th e  
c u r r e n t  s u p p o r t  due can be r e t a in e d  t o  th e  S t a t e  u n t i l  th e  a c c u m u la te d  amount 
n e a r s  the amount o f  th e  e s t im a te d  s u b r o g a t e d  d e b t .  The l e g i s l a t i o n  w i l l  
n e c e s s i t a t e  a s u b -d e b t  c a l c u l a t i o n  as soon a s  a c h i l d  le a v e s  th e  AFDC r o l l s ,  
and each t im e  the c h i l d  l e a v e s ,  In  o r d e r  t o  g u a r a n t e e  the  c o r r e c t  d i s t r i b u t i o n  
o f  d e b t between the  S t a t e  and the  c u s t o d i a l  r e l a t i v e .  (A  g iv e n  c h i l d  can go 
on and o f f  th e  AFDC r o l l s ,  and can chan ge c u s t o d i a l  r e l a t i o n s h i p s ,  many 
t im e s .  Each o f  th e se  movements, f o r  e ach  c h i l d ,  must be t r a c k e d  b e fo r e  a 
c o r r e c t  s u b - d e b t  can be c a l c u l a t e d . )  CSED p r e s e n t l y  has one a c c o u n t in g  
t e c h n i c i a n  a s s ig n e d  t o  c a l c u l a t e  s u b - d e b t s ;  a p p r o x im a t e ly  45 s u b - d e b t s  can be 
r e s e a r c h e d  and a c c u r a t e l y  com pleted each m onth. The number o f  s u b - d e b t s  t h a t  
w i l l  be r e q u i r e d  to  be completed each month 1n FY 92 under th e  p rop o sed  
l e g i s l a t i o n  1s 250. The D i v i s i o n  has a l r e a d y  autom ated th e  s u b - d e b t  p r o c e s s  
t o  th e  maximum degree p o s s i b l e .  A d d i t i o n a l  s t a f f  w i l l  be e s s e n t i a l  to  
Im p le m e n t in g  the  c h a n g e . T h is  f i s c a l  n o te  r e f l e c t s  th e  c o s t  o f  a d d i t i o n a l  
a c c o u n t in g  t e c h n i c i a n s  who w i l l  be a s s i g n e d  f u l l - t i m e  to  s u b - d e b t  r e s e a r c h  and 
c a l c u l a t i o n :  th r e e  1n FY 92, I n c r e a s i n g  t o  f o u r  1n FY 93 and FY 9 4 , f i v e  1n
FY 95 and FY 96 , and s i x  In  FY 97, t o  meet th e  e s t im a t e d  I n c r e a s e  1n C S E D 's  
c a s e lo a d  I n v o l v i n g  p a s t  p u b l i c  a s s i s t a n c e  p a y m e n ts .  Each p o s i t i o n  1n FY 92 
w i l l  c o s t  $ 3 6 ,1 0 0 ,  w ith  a s s o c ia t e d  e q u ip m e n t c o s t s  f o r  com puter t e r m i n a l s ,  
t e le p h o n e s ,  and f u r n i t u r e  f o r  one p e rs o n  1n FY 92 a t  $ 1 2 ,8 0 0 .  I n c r e a s e s  1n 
equipm ent c o s t s  1n the  y e a r s  a f t e r  FY 92 a r e  p r o j e c t e d  t o  In c r e a s e  a t  a r a t e  
o f  5%.

The b i l l  w i l l  a l s o  r e q u i r e  a d d i t i o n a l  p e r s o n n e l  t o  e n t e r  r e p o r t s  from  
e m p lo ye rs  and I s s u e  a p p r o p r ia t e  w i t h h o l d i n g  o r d e r s  t o  c o l l e c t  c h i l d  s u p p o r t .  
However, re v e n u e s  from  In c r e a s e d  c o l l e c t i o n s  w i l l  e xcee d  the  p e r s o n a l  s e r v i c e s  
c o s t s .  (CSED  r e c e i v e s  66% f e d e r a l  f u n d i n g ,  1n a d d i t i o n  t o  f e d e r a l  I n c e n t i v e  
p a y m e n ts .)  Th ese  p o s i t i o n s  w i l l  c o l l e c t  an a d d i t i o n a l  th r e e  m i l l i o n  d o l l a r s  
1n c h i l d  s u p p o r t  1n 1992. To m in im iz e  c o s t s ,  t h e s e  a d d i t i o n a l  s t a f f  w i l l  
u t i l i z e  e x i s t i n g  equipm ent In  s w l n g - s h l f t  a r r a n g e m e n t s .  T h i s  f i s c a l  note 
r e f l e c t s  f i v e  c h i l d  s u p p o rt  e n fo rce m en t o f f i c e r s  and t h r e e  c l e r k  p o s i t i o n s ,  
w it h  a 3.75%  s h i f t  d i f f e r e n t i a l .  I n c r e a s e s  1n P e r s o n a l  S e r v i c e s  c o s t s  In  the  
o u t l y i n g  y e a r s  beyond FY92 are  p r o j e c t e d  a t  a c o n s e r v a t i v e  r a t e  o f  4 .5  
p e r c e n t .  I n  a d d i t i o n ,  the  change In  th e  d e b t  p r i o r i t y  w i l l  r e q u i r e  CSED to  
f o r g o  Im m ediate c o l l e c t i o n  o f  a d d i t i o n a l  m i s c e l l a n e o u s  c o s t  r e c o v e r i e s  
am ounting  t o  $ 3 6 ,70 0  In  FY 92 f o r  e x p e n d i t u r e s  su ch  as b l o o d - t e s t i n g .
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AttACH * 2 .
Pay Family Anaazagas Pizst If AFDC FuSy Funded 

RidOMIffiNDAtlON 35f  ~

;& t H B  EXTENT ALLOWED BY FBXXKRAL LAW, AND PROVIDED THAT THE LEGISLATURE 
APPROPRIATES ADEQUATE FUNDS, CSED SHOULD DEHRIBiriE AMOUNTS IN HXCES8 OF TKE 
CURRENT MOWIWS CHILD SUPPORT OBLIGATION TO PAYMENT OP ARREARAGES IN THE 
tt&LDWING ORDBU...........................................•......................

(1) Plat, to the obtifott, who k  oat teaait la t  pobEc Mriwanrp, rapport u i u n i u
accro n  t u n  q k  om gm  mapped JOKBVBf p s ra c  m o n o ^

CD Setcnd, to fee flam far tinrdwlwniiil pahHc amktencg; and
W  lilUtty tO DM uQufKp TuppOET ■ZVMDagDB wZnCB KCTMQ DCVOU ulS PM|M iCUUrVQ

pQDK M I Q K I )  IQfl w oC t CDOMn CM BTlŵ isft Ok pWMK M U K t  {MU ID uC

RECOMMENDATION S&
I . .’ .

THE LEGISLATURE SHOULD APPROPRIATE FUNDS TO MAKE UP THE ESTIMATED $1.6 
MILLION SHORTFALL CAUSED BY RECOMMENDATION SS.

Isue
w ■• . i

% o w  should child support arrearages collected b y  the Chad Support Enforcement 
' D ivision in cases Involving form er AFDC reripic n o  b e  distributed b y  the State?

‘  •«#*. i A ' *i I* • t . .% • •» . . • . <  « «•  *» . •
>J, .

PSA Remifawnmt

Section 122 o f  the Family Support A ct requires that states distribute child support 
payments and arrearages they collect w ithin  time limits t o  be set forth in  federal 
regulations. ( v

rv  . . .

Rationale
I ,y 00

O n August 4, the federal gom xunent issued final regulations establishing the 
time limits far! distribution o f  child support payments and arrearages, as required 
under Section 122 o f  the Family Support Act. Those regulations indicate that the 
states have discretion to  distribute e  portion o f  child support arrearages to  the 
family before,satisfying state tiens far prior AFDC payments. Before the s e w  
regulations were issued, it did n ot appear that the states la d  this discretion.

Dec 29, 1989 72 FINAL REPORT
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D e a r  M e m b e r s :

P l e a s e  r e v i e w  the f i n a l  D r a f t  of 

C S H B  43 (JUD) w h i c h  w a s  r e p o r t e d  out 

of c o m m i t t e e  y e s t e r d a y ,  so F i n a l  

A c t i o n  c a n  be a p p r o v e d  at t o d a y ' s
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CS FOR HOUSE BILL NO. 43 (JUDICIARY)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
RefeiTed:

Sponsors): REPRESENTATIVES ULMER, Brown, Carney, BJDavis

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to distribution of child support collected by the child support enforcement

2 agency; requiring certain employers to provide information to the agency; requiring the

3 Department of Health and Social Services to give notice of assignments to recipients of

4 aid to families with dependent children; and providing for an effective date."

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 * Section 1. AS 25.27.075 is repealed and reenacted to read:

7 Sec. 25.27.075. EMPLOYMENT INFORMATION, (a) Upon notice by the agency and

8 except as provided in (b) of this section, an employer doing business in the state shall report to

9 the agency the

10 (1) hiring of a person who resides or works in this state to whom the employer

11 anticipates paying earnings; and

12 (2) rehiring or return to work o f an employee who was laid off, furloughed,

13 separated, granted a leave without pay, or terminated from employment

14 (b) An employer is not required to report the hiring of a person who the employer

-1- CSHB 43(JUD)
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1 anticipates

2 (1) will be employed for less than one month’s duration; or

3 (2) will be employed sporadically so that the employee will be paid for less than

4 350 hours during a continuous six-month period.

5 (c) An employer required to report under (a) of this section may make the report by

6 mailing the employee’s copy of the W -4  form or by other means authorized by the agency that

7 will result in timely reporting.

8 (d) An employer required to report under (a) of tliis section shall submit reports within

9 seven days of hiring, rehiring, or return to work of an employee. The report must contain

10 (1) the employee’s name, address, social security number, and date of birth; and

11 (2) the employer’s name, address, and employment security reference number or

12 unified business identifier number.

13 (e) The agency shall retain the information received under (a) - (d) of this section for a

14 particular employee only if the agency is responsible for establishing, enforcing, or collecting a

15 support obligation of the employee. If  the employee does not owe a support obligation, the

16 agency may not create a record regarding the employee, and the information contained in the

17 notice shall be promptly destroyed.

18 (f) An employer of the obligor or a labor union of which an obligor is a member shall

19 provide to the agency information requested regarding the obligor’s employment, wages or salary,

20 and location. The information required under this subsection is in addition to the information

21 required under (a) of this section, if any.

22 (g) In addition to civil liability under A S 25.27.260, if applicable, or any other law, an

23 employer of an obligor or a labor union of which an obligor is a member that knowingly violates

24 this section is liable for a civil penalty of not more than $1,000.

25 * Sec. 2. A S 25.27.130 is amended by adding new subsections to read:

26 (d) Except as provided in (f) of this section, if the obligee is not receiving assistance

27 under AS 47.25.310 - 47.25.420 at the time the state recovers money in an action under this

28 section, the recovery of any amount for which the obligor is liable shall be distributed to the

29 obligee for support payments that have become due and unpaid since the termination of

30 assistance under A S 47.25.310 - 47.25.420 under a support order in favor of the obligee.

31 (e) After payment to the obligee under (d) of this section, the state may retain an amount

WORK DRAFT WORK DRAFT WORK DRAFT
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1 not to exceed the total unreimbursed assistance paid on behalf of the obligee under

2 A S  47.25.310 - 47.25.420.

3 (f) Notwithstanding (d) of this section, the state shall, if required under federal law or

4 regulations, distribute amounts recovered through offset of the obligor’s federal tax refund as past

5 due support with first distribution to the state for unpaid support assigned to the state under

6 A S  47.25.345.

7 * Sec. 3. A S  47.25.340 is amended by adding a new subsection to read:

8  (b) During the application process, the department shall give to the applicant written

9 notice of the assignment of support rights that will be considered to have occurred under

10 A S  47.25.345. The notice must

11 (1) be plainly written;

12 (2) include a statement that informs the applicant that the assignment under

13 A S  47.25.345 includes an assignment of support rights that may have accrued during any time

14 that the family was not receiving assistance and that, under the assignment, the state may retain

15 support that it collects on behalf of the applicant to reimburse the state for assistance received

16 by the applicant during previous periods of assistance, if any.

17 * Sec. 4. This Act takes effect January 1, 1992.

-3-
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CSHB 43, CHILD SUPPORT ARREARAGES 

Sectional A na lys is

Section 1. States the legislature's intent that the Child Support 
Enforcement Agency shall use the full latitude available under applicable 
federal laws and regulations to return as much money as possible to the 
family first when it collects child support payments in order for the 
family to remain self-supporting.

Section 2. (d ) Provides that past-due child support payments
collected by the state shall be paid first to the custodial parent (the 
"obligee") and secondly to the state for reimbursement of public 
assistance paid to the family. This reverses the current order of payment. 
In addition, it requires that public assistance payments shall be 
reimbursed up to the maximum amount of the child support collected 
during the period of assistance, or the amount of the assistance paid, 
whichever is lesser.

(e) The state shall pay past-due child support recovered 
through off-set of the obligor’s federal tax refund firs t to the state for 
unreimbursed assistance and secondly to the family, as required by 
federal regulation.

Section 3. (a) Requires the Child Support Enforcement Agency to
amend the state plan to reflect the payment priorities of Section 2 of the 
bill.

(b) Requires the Child Support Enforcement Agency to 
report to the legislature if a provision of this bill, or a state plan 
amendment to implement the bill is disapproved by the federal Office of 
Child Support Enforcement.
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R E C E I V E D  A P R  2  9  1991

WALTER J. HICKEL, GOVERNOR

FAIRBANKS FIELD OFFICE 
675 HH A VENUE, STA TION G 
FAIRBANKS. ALASKA 99701 
PHONE (907)451-2830 
FAX (907) 451-2959

A p r i l  25, 1991

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r m a n
H o u s e  J u d i c i a r y  C o m m i t t e e
S t a t e  L e g i s l a t u r e
P.O. B o x  V
J u n e a u ,  A K  9 9 8 1 1

Re: H B  43

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h a n k  y o u  for the o p p o r t u n i t y  to  t e s t i f y  on  b e h a l f  of the 
C h i l d  S u p p o r t  E n f o r c e m e n t  D i v i s i o n  (CSED) on H o u s e  B i l l  43. 
S e v e r a l  a d d i t i o n a l  q u e s t i o n s  a r o s e  at  t h e  A p r i l  22 h e a r i n g ,  
w h i c h  I w i l l  a t t e m p t  to  a n s w e r  i n  t h i s  l e t t e r .

M a n d a t o r y  w a g e  w i t h h o l d i n g : S i n c e  1985, o r d e r s  e n f o r c e d  b y
C S E D  h a v e  b e e n  s u b j e c t  to i n c o m e  w i t h h o l d i n g  w h e n  u n p a i d  c h i l d  
s u p p o r t  (arre a r s )  e qual o n e  m o n t h ' s  s u p p o r t  o b l i g a t i o n .  T h e  
f e d e r a l  F a m i l y  S u p p o r t  A c t  of 19 8 8  r e q u i r e s  i m m e d i a t e  i n c o m e  
w i t h h o l d i n g  o n  o r d e r s  i s s u e d  o r  m o d i f i e d  a f t e r  O c t o b e r  31, 
1990, w h i c h  a r e  e n f o r c e d  b y  the a g e n c y ,  e v e n  if s u p p o r t  
p a y m e n t s  are n o t  i n  a r r e a r s .  T h e  f e d e r a l  l a w  f u r t h e r  r e q u i r e s  
i m m e d i a t e  i n c o m e  w i t h h o l d i n g  on all o r d e r s  i s s u e d  a f t e r  
J a n u a r y  1, 1994, e v e n  if t h e y  a r e  n o t  e n f o r c e d  b y  CSED.
S e c t i o n  101(c) of the F a m i l y  S u p p o r t  A c t  ( c o p y  a t t a c h e d )  
r e q u i r e s  a s t u d y  of t h e  a d m i n i s t r a t i v e  f e a s i b i l i t y ,  c o s t  
i m p l i c a t i o n s ,  and o t h e r  e f f e c t s  of r e q u i r i n g  i m m e d i a t e  i n c o m e  
w i t h h o l d i n g  o n  all c h i l d  s u p p o r t  a w a r d s ,  to b e  c o m p l e t e d  b y  
O c t o b e r  1991. T h e  f e d e r a l  O f f i c e  of C h i l d  S u p p o r t  E n f o r c e m e n t  
r e p o r t s  t h a t  the s t u d y  is s c h e d u l e d  to b e g i n  t h i s  summer.

U n p a i d  c h i l d  s u p p o r t : C S E D  is c u r r e n t l y  e n f o r c i n g  a l m o s t
1 9 , 0 0 0  c ases w i t h  c h i l d  s u p p o r t  o r d e r s .  L e s s  t h a n  3 , 5 0 0  of 
t h e s e  c a s e s  a r e  c u r r e n t  on t h e i r  c h i l d  s u p p o r t  p a y m e n t s .  
A p p r o x i m a t e l y  1 6 , 0 0 0  c a s e s  h a v e  a n  a r r e a r a g e  b a l a n c e  w h i c h  
t o t a l s  $203 m i l l i o n .  U n p a i d  c h i l d  s u p p o r t  o r d e r s  e n f o r c e d  by 
C S E D  as of M a r c h  31, 1991, b r e a k  d o w n  as fol l o w s :

T o t a l  C S E D  c a s e l o a d  w i t h  c h i l d  s u p p o r t  o r d e r s  1 9 , 0 0 0  
C a s e s  w i t h  a r r e a r s  1 6 , 0 0 0

A m o u n t  of A r r e a r s :  T O T A L  $ 2 0 3 , 0 0 0 , 0 0 0
A F D C  (7000 cases) $ 9 6 , 0 0 0 , 0 0 0
N o n - A F D C  (9000 cases) $ 1 0 7 , 0 0 0 , 0 0 0

CO) or inled bn recycled paper by C fj
JUNEAU FIELD OFFICE 1111 W.8TH STREET, ROOM 106 550 W EST 7TH, 4TH FLOOR PHONE: (907) 276-3441
PHONE (907)465-2337 JUNEAU, ALASKA 99811-0400 ANCHORAGE. AK 99501-3556 TOLL FREE ALASKA: 800-478-3300
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C S E D  a p p r e c i a t e s  t h e  c o m m i t t e e ' s  c o n c e r n  r e g a r d i n g  the 
n o n p a y m e n t  of c h i l d  support. HB 43 r e c o g n i z e s  the i m p o r t a n c e  
of s u p p o r t  p a y m e n t s  to c h i l d r e n  e a c h  a n d  e v e r y  m o n t h .  C S E D  
p a y s  t h e  c u r r e n t  m o n t h ' s  s u p p o r t  to n o n - A F D C  c u s t o d i a l  p a r e n t s  
w h e n e v e r  s u p p o r t  is c o l l e c t e d .  T h e  p r i o r i t y  of a r r e a r a g e  
p a y m e n t  b e c o m e s  an i s s u e  o n l y  w h e n  s u p p o r t  w a s  not p a i d  
b e f o r e ,  d u r i n g ,  a n d  a f t e r  a p u b l i c  a s s i s t a n c e  grant. If 
s u p p o r t  is p a i d  in full e a c h  and e v e r y  m o n t h ,  t h e r e  w i l l  be n o  
u n p a i d  c h i l d  s u p p o r t  a r r e a r s  to c o l l e c t  o r  d i s t r i b u t e ,  a n d  
c h i l d r e n  w i l l  r e c e i v e  t h e  b e n e f i t  of t i m e l y  s u p p o r t  p a y m e n t s .

V e r y  t r u l y  y o u r s .

A
D e p u t y  D i r e c t o r  
C S E D

A t t a c h m e n t s :  as s t a t e d

F N :1115002



TITLE  IV —RELATED AFDC AMENDMENTS

Sec. 401. Benefits fo r  two-parent families.
Sec. 402. Changes in  earned income disregards.
Sec. 403. Households headed by minor parents.
Sec. 404. Periodic reevaluation of need and payment standards.
Sec. 405 CBO study on implementation of national minimum payment standard. 
Sec. 406. Study of new national approaches to welfare benefits for low-income fami­

lies with children.

TITLE V —DEMONSTRATION PROJECTS 

Sec. 501. Family support demonstration projects.
Sec. 502. Demonstration projects to test the effect of early childhood development 

programs.
Sec. 503. Demonstration projects to test alternative definitions or unemployment 
Sec. 504. Demonstration projects to address child access problems.
Sec. 505. Demonstration projects to expand the number of job opportunities avail­

able to certain low-income individuals.
Sec 506. Demonstration projects to provide counseling and services to high-risk 

teenagers.
Sec. 507. Eighteen-month extension o f Minnesota prepaid medicaid demonstration 

project

TITLE  VI-M ISC ELLA N EO U S PROVISIONS

Sec. 601. Inclusion of American Samoa as a State under title  IV.
Scr 602. Increase in amount available Tor payment to Puerto Rico, the Virgin 

Islands, and Guam.
Sec. 603. Assistant Secretary for Fam ily Support 
Sec. 604. Responsibilities of the State.
Sec. 605. Establishment of preeligibility fraud detection measures.
Sec. 606. Uniform reporting requirements.
Sec. 607. State reports on expenditure and use of social services funds.
Sec 608. Miscellaneous technical corrections to Medicare Catastrophic Coverage 

Act of 1988.
Sec. 609. Extension of quality control penalty moratorium.

TITLE VR -FU N D JN G  PROVISIONS

See. 701. Temporary extension of provisions relating to collection of nontax debts 
owed to Federal agencies.

Sec. 702. Limitation on use o f reimbursement arrangements to avoid 2-percent 
door.

Sec. 703 Modifications to dependent care credit and exclusion for dependent care 
assistance.

Sec. 704. Taxpayer identification number required for dependents who have 
attained age 2.

TITLE I—CHILD SUPPORT AND 
ESTABLISHMENT OF PATERNITY

Subtitle A—Child Support
SEC. 101. IM M ED IA TE INCOME W ITHHOLDING.

GGG. (aj I n  G e n e r a l — Section 466(bX3) o f the Social Security Act is
amended to read as follows:

■ date. " (3 X A j The wages of an absent parent shall be subject to such
withholding, regardless of whether support payments by such 
parent are in arrears, in the case of a support order being 
enforced under this part that is issued or modified on or after 
the first day o f the 25th month beginning after the date of the 
enactment o f this paragraph, on the effective date of the order; 
except that such wages shall not be subject to such withholding 
under this subparagraph in any case where (i) one of the parties 
demonstrates, and the court (or administrative process) finds,

AT. 2344 PUBLIC LAW  100-485—OCT. 13, 1988
that there is good cause not to require immediate income 
withholding, or (ii) a written agreement is reached between both 
parties which provides for an alternative arrangement.

“(B) The wages of an absent parent shall become subject to 
such withholding, in the case of wages not subject to withhold­
ing under subparagraph (A), on the date on which the payments 
which the absent parent has failed to make under a support 
order are at least equal to the support payable for one month or, 
if earlier, and without regard to whether there is an arrearage, 
the earliest of—

“ (i) the date as of which the absent parent requests that 
such withholding begin,

“ (ii) the date as of which the custodial parent requests 
that such withholding begin, if the State determines, in 
accordance with such procedures and standards as it may 
establish, that the request should be approved, or 

“ (iii) such earlier date as the State may select.".
(b) A p p l ic a t io n  t o  A l l  C h il d  S u p p o r t  O r d e r s — Section 466(aX8)

of such Act is amended— 42 use G6G.
(1) by inserting "(A)" before "Procedures” ;
(2) by striking “ which are issued or modified in the State”  and 

inserting in lieu thereof “not described in subparagraph (B)"; 
and

(3) by adding at the end the following new subparagraph:
“ (B ) Procedures under which all child support orders which Effective date, 

are initially issued in the State on or after January 1, 1994, and 
are not being enforced under this part will include the following 
requirements:

“ (i) The wages of an absent parent shall be subject to 
withholding, regardless o f whether support payments by 
such parent are in arrears, on the effective date of the 
order; except that such wages shall not be subject to 
withholding under this clause in any case where (I) one of 
the parties demonstrates, and the court (or administrative 
process) finds, that there is good cause not to require imme­
diate income withholding, or (II) a written agreement is 
reached between both parties which provides for an alter­
native arrangement.

“ (ii) The requirements of subsection (bXl) (which shall 
apply in the case of each absent parent against whom a 
support order is or has been issued or modified in the State, 
without regard to whether the order is being enforced 
under the State plan).

“ (iii) The requirements of paragraphs (2), (5), (6), (7), (8),
(9), and (10) of subsection (b), where applicable.

“ (iv) Withholding from income of amounts payable as 
support must be carried out in full compliance with all 
procedural due process requirements of the State.” .

(c) S t u d y  o n  M a k in g  I m m e d ia t e  I n c o m e  W it h h o l d in g  M a n d a - Reports. 
t o r y  i n  A l l  C a s e s .— The Secretary of Health and Human Services 42 USC 666 note, 
shall conduct a study of the administrative feasibility, cost implica­
tions, and other effects of requiring immediate income withholding
with respect to all child support awards in a State and shall report 
on the results of such study not later than 3 years after the date af 
the enactment of this Act.

PUBLIC LAW  100-485—OCT. 13, 1988 102 STAT. 2345
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WALTER J. HICKEL, GOVERNOR
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JUNEAU. ALASKA 99811-0400 
PHONE: (907) 465-2300 
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F e b r u a r y  25 , 1991

Mr. S t e v e  S t r u b e  
P .O .  Box 521155 
B ig  L a k e ,  AK 99652

D ear Mr. S t r u b e :

In  th e  ch a o s  o f  m oving i n t o  t h i s  jo b  I  a p p a r e n t l y  o v e r lo o k e d  a memo 
fro m  G o ve rn o r  H i c k e l  d a te d  J a n u a r y  8 ,  1991 a d v i s i n g  me o f  the fo r m a t io n  
o f  an a d v i s o r y  team f o r  the  D epartm en t o f  Revenue.

A p p a r e n t ly  t h i s  a p p o in tm e n t  was a l s o  not com m unicated to  a t  l e a s t  
some o f  y o u ,  s i n c e  my t e le p h o n e  c a l l s  t o  s e v e r a l  p e o p le  on the 11 st  
r e s u l t e d  1n t h e i r  e x p r e s s i o n  o f  s u r p r i s e  a t  th e  a p p o in tm e n t .

R e g a r d l e s s ,  you have been a s s ig n e d  t o  the a d v i s o r y  team f o r  the 
D epartm en t o f  Revenue and I  welcome the  o p p o r t u n i t y  t o  r e c e i v e  y o u r  In p u t  
and e x p e r t i s e .

S i n c e  75 7. o f  th e  team r e s i d e s  1n the  A n ch o rag e/M atSu  a re a  I  have 
a sk e d  J1m Magowan t o  s e r v e  as C h a irm a n .  He w i l l  c o o r d in a t e  a m e e t in g  In 
the  n e a r  f u t u r e .  A f t e r  you have had the ch an ce  to  I d e n t i f y  I s s u e s  on 
w h ich  you w ish  to  c o u n s e l  the D epartm ent o f  R even u e, he w i l l  s c h e d u le  a 
m e e t in g  w ith  me.

Y o u r  p o s i t i v e  In p u t  and s o l u t i o n s  to  p e r c e iv e d  p ro b le m s o f  the 
D epartm en t o f  Revenue w i l l  be welcomed.

C o m m iss io n e r

L E F : m l 1

c c :  L t .  G o v e rn o r  J a c k  C o g h l l l
James R o c k w e l l ,  S p e c i a l  A s s i s t a n t  

t o  the G o v e rn o r



FISCAL NOTE

R e v i s i o n  D a t e : 3/2Q/91

STATE OF ALASKA
1991 LEGISLATIVE SESSION

B ILL  N O .HB 4 3

T i t l e : An a c t  r e l a t i n g  t o _ d 1 s t r l b u t l o n  of_ 
c h i l d  s u p p o r t  a r r e a r a g e s  c o l l e c t e d  bv the..
C IE A ______________________________________________
S p o n s o r : R e p r e s e n t a t i v e  Ulmer________________
R e q u e s t o r : House HESS__________________________

D e p artm en t A f f e c t e d : D epartm en t o f  Revenue 
B R U :C h 1 Id S u p p o rt  E n fo rce m e n t  D i v i s i o n  
Com ponent:_________________________________ _

COMPONENT S E R I A L  NO. | | | |

OPERATING F Y  92 F Y  93 F Y  94 F Y  95 F Y  96 F Y  97
PERSONAL S E R V IC E S 1 0 8 .3 1 5 1 .4 1 5 8 .2 2 0 6 .5 2 1 5 .8 2 7 0 .5
TRAVEL • 0 0 0 0 0 0
CONTRACTUAL 3 6 .7 3 8 .0 4 0 .0 4 0 .0 4 0 .0 4 0 .0
S U P P L IE S 0 0 0 0 0 0
EQUIPMENT 3 8 .5 1 3 .4 0. 1 4 .8 0 1 6 .3
LANDS & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TO TAL.OPERATING 1 8 3 .5 2 0 2 .8 1 9 8 .2 2 6 1 .3 2 5 5 .8 3 2 6 .8

| _ C A P IT A L  _ o o o o o 0 1

1 REVENUE________________ | ( 2 4 2 3 .5 )  | ( 2 7 1 7 . 7 )  | ( 2 9 6 7 . 7 )  | ( 3 1 6 2 . 5 )  | ( 3 3 0 0 . 0 )  | ( 3 3 0 0 . 0 )  |

FUNP-I.NGi  (T h o u s a n d s  o f  D o l l a r s )
GENERAL FUND 6 2 .4 6 8 .9 6 7 .4 8 8 .8 8 7 .0 111.1
FEDERAL FUNDS 121.1 1 3 3 .9 1 3 0 .8 1 7 2 .5 1 6 8 .8 2 1 5 .7
OTHER 0 0 0 0 0 0
T O T A L 1 8 3 .5 2 0 2 .8 1 9 8 .2 2 6 1 .3 2 5 5 .8 3 2 6 .8

R O S U I Q H S l
FU LL-T IM E 3 4 4 5 5 6
PART-TIM E 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

E s t im a t e  o f  c u r r e n t  y e a r  Im p a c t :

A N A L Y S IS :  A t t a c h  a s e p a r a t e  page f o r  a n a l y s i s .

P re p a re d  By: A r d l t h  Lvn ch     Phone: 2 6 3 -6 2 7 7
D i v i s i o n :  C h i l d  S u p p o rt  E n fo rcem en t D i v i s i o n   D a te :  March 2 0 .  1991

Approved by C o m m is s io n e r :  Lee E, F i s h e r  ____________________ _________
A g e n c y :  D epartm en t o f  Revenue _____________________________  D a t e :  7 /

D i s t r i b u t i o n ■(b y  p r e p a r e r ) :  L e g i s l a t i v e  F in a n c e ,  L e g i s l a t i v e  S p o n s o r ,  R e q u e s t o r ,  0MB, &
Im p a cted  A g e n c y ' 1e s ) .

Rev 10/90 . ^  Page _ L  o f  _ 3 _
< 2 ,  V z s . s y  r e v e n u e
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T h i s  l e g i s l a t i o n  r e q u i r e s  a fu n d a m en ta l  change 1n S t a t e  reven u e  
p o l i c y .  I t  r e v e r s e s  th e  c u r  e n t  o r d e r  o f  c o l l e c t i o n  o f  c h i l d  
s u p p o r t  a r r e a r a g e s  1n th o s e  : a s e s  where c h i l d  s u p p o r t  was u n p a id  
b e f o r e ,  d u r i n g ,  And a f t e r  a c u s t o d i a l  r e l a t i v e ' s  r e c e i p t  o f  AFDC 
g r a n t s .  Th ese  c a s e s  c r e a t e  two d e b t s .  C u r r e n t  p o l i c y  1s t o  c o l l e c t  
th e  S t a t e ' s  d e b t  f i r s t . *  T h i s  means t h a t  money owed t o  th e  S t a t e  o f  
A l a s k a  fro m  a s s i g n e d  s u p p o r t  due ( b u t  u n p a id )  d u r in g  a c h i l d ' s  
p e r io d  o f  r e c e i p t  o f  AFDC b e n e f i t s ,  and o t h e r  c o s t  r e c o v e r i e s ,  1s 
c o l l e c t e d  by CSED b e f o r e  1 t  c o l l e c t s  any u n p a id  s u p p o rt  t h a t  a c c r u e s  
a f t e r  a c u s t o d i a l  r e l a t i v e  le a v e s  th e  AFDC r o l l s .

By r e v e r s i n g  th e  p r i o r i t y  o f  d e b t c o l l e c t e d ,  p a y in g  any e x c e s s  o v e r  
c u r r e n t  s u p p o r t  due t o  th e  f a m i l y  f o r  p o s t -A F D C  u n p a id  s u p p o r t  
b e f o r e  p a y in g  th e  S t a t e  f o r  a s s ig n e d  (A FD C ) u n p a id  s u p p o r t ,  th e  
S t a t e  r e l i n q u i s h e s  O n  th e  f i r s t  y e a r )  $ 1 ,9 6 1 ,0 0 0  1n c o l l e c t i o n s  and 
$ 4 6 2 ,5 0 0  1n p r e p a id  F e d e r a l  I n c e n t i v e s  t h a t  a r e  r e m it t e d  t o  th e  
G e n e ra l  Fund t o  h e lp  pay the  S t a t e ' s  AFDC G e n e ra l  Fund match and 
f i n a n c e  th e  c h i l d  s u p p o r t  p rogram . C o l l e c t i o n  has been e x p a n d in g  a t  
a r a t e  between 12% and 15% a y e a r  1n t h i s  s u b s e t  o f  c a s e s  ( 3 , 1 1 6  
p o s t -A F D C  c a s e s  o u t  o f  18,131 t o t a l  AFDC c a s e s ) .  T h i s  f i s c a l  note 
a d j u s t s  th e  r a t e  o f  reven u e  l o s s  a c c o r d i n g l y  1n the t h r e e  f o l l o w i n g  
f i s c a l  y e a r s  fro m  F Y 9 2 ,  and h o ld s  I n c e n t i v e  l o s s e s  c o n s t a n t .  These 
r e v e n u e s  a re  r e f l e c t e d  1n f u t u r e - y e a r  b u d g e ts  a s  Program  R e c e i p t s ;  
t h e i r  l o s s  w i l l  r e q u i r e  a d d i t i o n a l  a p p r o p r i a t i o n s  In  th e  AFDC 
program  ( $ 1 , 9 6 1 , 0 0 0 )  and the C h i l d  S u p p o r t  E n fo rce m e n t  program  
( $ 4 6 2 ,5 0 0 )  In  th e  f i r s t  y e a r .

In  a d d i t i o n  t o  reven u e  l o s s e s ,  the l e g i s l a t i o n  w i l l  r e q u i r e  
I n c r e a s e d  o p e r a t io n a l  s t a f f i n g  a t  CSED t o  g r e a t l y  a c c e l e r a t e  th e  
r a t e  a t  w h ich  s u b r o g a te d  debt c a l c u l a t i o n s  must be co m p le te d . 
P r e s e n t l y ,  payments e x c e e d in g  th e  c u r r e n t  s u p p o r t  due can be 
r e t a i n e d  t o  th e  S t a t e  u n t i l  th e  a cc u m u la te d  amount n e a r s  th e  amount 
o f  t h e  e s t im a t e d  s u b r o g a te d  d e b t .  The l e g i s l a t i o n  w i l l  n e c e s s i t a t e  
a s u b - d e b t  c a l c u l a t i o n  as  soon as a c h i l d  le a v e s  the AFDC r o l l s ,  and 
each t im e the c h i l d  l e a v e s ,  In  o r d e r  t o  g u a r a n t e e  th e  c o r r e c t  
d i s t r i b u t i o n  o f  d e b t between th e  S t a t e  and th e  c u s t o d i a l  r e l a t i v e .
(A g i v e n  c h i l d  can go  on and o f f  the AFDC r o l l s ,  and can change 
c u s t o d i a l  r e l a t i o n s h i p s ,  many t im e s .  Each o f  th e s e  movements, f o r

* When a s u p p o r t  c o l l e c t i o n  1s made by CSED , O n go in g  S u p p o r t -  the  
s u p p o r t  o b l i g a t i o n  t h a t  I s  due 1n th e  c u r r e n t  m onth- I s  a lw a y s  p a id  
to  c u s t o d i a l  p a r e n t s  who a r e  n o t  r e c e i v i n g  AFDC, b e fo re  m y  
a r r e a r a g e  payment 1s made.
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each c h i l d ,  must be t r a c k e d  b e f o r e  a c o r r e c t  s u b - d e b t  can be 
c a l c u l a t e d . )  CSED p r e s e n t l y  has one a c c o u n t in g  t e c h n i c i a n  a s s ig n e d  
t o  c a l c u l a t e  s u b - d e b t s ;  a p p r o x im a t e ly  45 s u b - d e b t s  can  be r e s e a r c h e d  
and a c c u r a t e l y  com pleted  each  month. The number o f  s u b - d e b t s  t h a t  
w i l l  be r e q u i r e d  t o  be co m p le te d  each  month 1n FY  92 under the  
p rop o sed  l e g i s l a t i o n  1s 2 5 0 .  The D i v i s i o n  has a l r e a d y  autom ated the 
s u b - d e b t  p r o c e s s  t o  th e  maximum d e g re e  p o s s i b l e .  A d d i t i o n a l  s t a f f  
w i l l  be e s s e n t i a l  t o  Im p le m e n t in g  th e  c h a n g e .  W ith o u t  them, th e  
chan ges c a n n o t  be Im p le m e n te d . T h i s  f i s c a l  note  r e f l e c t s  th e  c o s t  o f  
a d d i t i o n a l  a c c o u n t in g  t e c h n i c i a n s  who w i l l  be a s s i g n e d  f u l l - t i m e  to  
s u b - d e b t  r e s e a r c h  and c a l c u l a t i o n s :  t h r e e  1n FY  92 , I n c r e a s i n g  t o
f o u r  1n FY  93 and FY 94 , f i v e  1n FY 95 and FY 9 6 ,  and s i x  In  FY 97, 
t o  meet t h e  e s t im a t e d  In c r e a s e  1n C S E D 's  c a s e lo a d  I n v o l v i n g  p a s t  
p u b l i c  a s s i s t a n c e  p a ym e n ts .  Each p o s i t i o n  1n FY 92 w i l l  c o s t  
$ 3 6 ,1 0 0 ,  w ith  a s s o c i a t e d  e q u ip m e n t c o s t s  f o r  com puter t e r m i n a l s ,  
t e le p h o n e s ,  and f u r n i t u r e  f o r  one p e rs o n  1n FY 92 a t  $ 1 2 ,8 0 0 .  In  
a d d i t i o n ,  th e  change 1n th e  d e b t  p r i o r i t y  w i l l  r e q u i r e  CSED t o  f o r g o  
Im m ediate c o l l e c t i o n  o f  a d d i t i o n a l  m i s c e l l a n e o u s  c o s t  r e c o v e r i e s  
am ounting t o  $ 3 6 ,7 0 0  1n FY  92 f o r  e x p e n d i t u r e s  su ch  a s  b l o o d - t e s t i n g .

I n c r e a s e s .  1n P e r s o n a l  S e r v i c e s  c o s t s  1n th e  o u t l y i n g  y e a r s  beyond 
FY92 a re  p r o j e c t e d  a t  a c o n s e r v a t i v e  r a t e  o f  4 .5  p e r c e n t ,  and then 
are  h e ld  c o n s t a n t  based  on t u r n o v e r  a s s u m p t io n s .  I n c r e a s e s  1n 
equipm ent c o s t s  1n th e  y e a r s  a f t e r  FY 92 a r e  p r o j e c t e d  to  I n c r e a s e  
a t  a r a t e  o f  5%.

FN: WPPADMIN-214

A A L : a k j
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CHILD SUPPORT ENFORCEMENT DIVISION
April 25, 1991

R e p r e s e n t a t i v e  Dave Donley, C h a i r m a n
House J u d i c i a r y  Committee
State L e g i s l a t u r e
P.O. Box V
Juneau, A K  99811

Re: HB 43

WALTER J. HICKEL, GOVERNOR

FAIRBANKS FIELD OFFICE 
675 7THAVENUE, STATION O 
FAIRBANKS, ALASKA 99701 
PHONE (907) 451’2830 
FAX(907)4S1’»S9

Dear R e p r e s e n t a t i v e  Donley:

T h a n k  y o u  for the opportunity to t e s t i f y  o n  b ehalf of the 
Child S u p p o r t  Enforcement D i v i s i o n  (CSED) on Rouse Bill 43. 
Several a d d i t i o n a l  questions arose at the A p r i l  22 hearing, 
w h i c h  I w i l l  attem pt to answer in this letter.

Mandat ory w a g e  w i t h h o l d i ng: Since 1985, o r d e r s  enforced by
CSED have b e e n  subject to income w i t h h o l d i n g  w h e n  unpaid child 
support (arrears) equal one m o nth's s u p p o r t  obligation. The 
federal F a m i l y  Support Act of 1988 r e q u i r e s  immediate income 
w i t h h o l d i n g  on orders issued or m o d i f i e d  a f t e r  October 31, 
1990, w h i c h  are enforced by the agency, e v e n  if support 
payments are n o t  in arrears, T h e  f e d e r a l  l a w  further requires 
immediate i ncome w i thho lding on all o r d e r s  i ssued after 
January 1, 1994, even if they are n o t  e n f o r c e d  by CSED.
Section 101(c) of the Family Support A c t  (copy attached) 
requires a s t u d y  of the a dmini s t r a t i v e  feasib i l i t y ,  cost 
implications, and other effects of r e q u i r i n g  immediate income 
w i t h h o l d i n g  o n  all child support awards, to b o  completed by 
O c tober 1991. T h e  federal O f f i c e  of C h i l d  S u p p o r t  Enforcement 
reports t h a t  the study is sc heduled to b e g i n  this summer.

Unpaid c h i l d  s u p p o r t ; CSED is c u r r e n t l y  e n f o r c i n g  almost
19,000 cases w i t h  child support orders. L e s s  than 3,500 of 
these cases a r e  current on t heir c hild s u p p o r t  payments. 
A p p r o x i m a t e l y  16,000 cases have an a r r e a r a g e  balance  which 
totals $203 million.  Unpaid child s u p p o r t  o rders enforced by 
CSED as of M a r c h  31, 1991, break down as follows:

T o t a l  C S E D  caseload w i t h  child s u p p o r t  orders 19,000 
C a s e s  w i t h  arrears 16,000

A m o u n t  of Arrears:
A F D C  (7000 cases) 
N o n - A F D C  (9000 cases)

T O T A L  $203,000,000 
$ 96,000,000 
$107,000,000

fxiiilnii o/i i<.',:vc'l<tl iviqi.-. L> v C

JUNEAU FIELD OFFICE 1111 W. 6TH STREET, ROOM 106 I .wuwrcrmj .uin rv>o owrvjC' /am
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R e p r e s e n t a t i v e  Dave Donley, C h a i r m a n  
Re: HB 43
A pril 25, 1991 
Page 2 of 2

CSED a p pre ciates t h e ^ c o m m i t t e e •s concern r e g a r d i n g  tho 
n o n p a y m e n t  of child support. HB 43 recognizes the i m p o r t a n c e  
of support payments to c h i l d r e n  each and e v e r y  m onth. C S E D  
pays the curre nt month's support to non-A F D C  c u s t o d i a l  p a r e n t s  
w h e n e v e r  support is collected. T h e  p r i o r i t y  of a r r e a r a g e  
pa y m e n t  b e comes an issue only w h e n  support w a s  not p a i d  
before, during, and a fte r a p ublic a ssistance grant. If 
support is paid in full each and every month, there w i l l  be n o  
u n p a i d  child support arrears to collect or d i s t r i b u t e ,  and 
c h i l d r e n  w i l l  receive the b e n e f i t  of timely s u p p o r t  payments.

V e r y  t ruly yours.

Q /^ C i&
A r d i t h
D e p u t y  D i r e c t o r  
C S E D

At t a c h m e n t s :  as stated

F N :1115002
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PUBLIC LAW  100-485—OCT. 13,1988 

TFTLBTV—RELATED ATOC AMENDMENTS

PUBLIC LAW 100-485—OCT. 13,1988 102 STAT. 2345

Sac. 401. Da—fas far taŵ pareot hailiM.
Sac. 4QZ. O m —  in  w d  l a w n  f c w j M A .
Sac. 4S3L liaueeAoUa headed by a»i»w parata.
Sac. 404. IVrio4ic wanloatioa of aead mmd pej— ot et—fenti.
Sac 406 (SOrto^aoioilMMgbiionafiMUooiiuBiaamMrMti 
Sac 406. Study af nevr n t tw l apftxmtbtm to atttw baoafita for low-insoate futi- 

ties with cbUdrta.
TITLE V—DEMONSTRATION PROJECTS

Sac 901. T*m3j assart deoanotrctm yrojecta.
Sac 5*2. Dnnnatratiaw prcyocta to teat the, effect of notiy chiMhood ifa’fflayraaot 

pvofnuokSec 640. IVaaanatratiau yty^ertatotat oharuatiffetlaflnHlooarfueemfloaraaent. 
Sec £04. Deawtxxfioo peojecfce to oddraoa cAild oooeaa rrobitme.
Sac £0& rViuanatn tinn pr^ecU to exyoo4 the lumbar of jt*> opportunities ovuil- 

ebla U oertaJn loaiatama indjtHwh 
Sac 606l D< oiooatiit.ilin tauqecta to protrade cnonealior aj*' aarviceo to Ulbtak
Sac 5*7. B ĥtoaai naanth artmaaa of Miatoahi prepoM medicaid iVroeoatraiiott 

pnged.
TTTLK VI—MISCELLANEOUS PROVISIONS

Sac 401. Tnrliiao of AmariccoSamoa aaiShUunfartitleIV.
Sac 402. locrooao (a amount amilibla for pojm—t to Puerto Rica, tbo Vk|k 

lalanda, and Guam.
Sac 60S. AabsUnt Secretary far Fesubr Support.
Sec 604. TTronanaiTiililifp if (In 'Tfetn
Sec 606. EetaMiohnaot of preeligibility fraud detection meoaurec
Sec 606. Uoiforn reporting requireoenta.
Sec 607. State leporta on expeodihue and eae of oodel oerrioee fiindc
Sac 60S. Miooeltaneoua technical comciioas to Medicare Cataatjophic Coverage 

Act o f1968.
Sac 60* RnVxp»or> o f  qonlity caotrol penmity m oralcaiam .

TmjB VII—FUNDING PROVISIONS
Sac 701. TtaotpoTwr extension of pntiaw  relating to collection of awtu delta 

owed to Federal jgeoda.
Sec 702. Limitation oa une of reimbmoanent airangaoeaU to awed 2-percect tloor.
Sac 703 MoeLURcatinoo to dopandeet care credit aid ttdudoi for dependant care
Sac 704. Taxpayer identification number required for dependent* who hare 
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TITLE I—CHILD SUPPORT AND 
ESTABLISHMENT OF PATERNITY

Subtitle A—Child Support
SBC. 14L IMMEDIATE INCOME WITHHOLDING.

(aj In General.—Section 466(b)(3) o f  the Social Security Act is 
amended to reed as follows:

' ‘(3XAj The wages o f an absent parent ahall be subject to such 
withholding, regardless o f whether support payments by such 
parent are in arrears, in the case of a  support order being 
enforced under this part that is istffi*4 or modified on or after 
the first day o f  the 25th month beginning  after the date o f the 
enactment o f  this paragraph, on the effective date o f the order; 
except that such wages « ™ l not be subject to such withholding 
>mA»r this subparagraph in any case where (j) one o f the parties 
demonstrates, and the court (or administrative process) finds,

42 USC 666.

that there is good cause not to require immediate income 
withholding, or (ii) a written agreement is reached between both 
parties which provides for an alternative arrangement

"(B) The wsgee o f an absent parent shall becoms subject to 
such withholding, in the case o f wages not subject to withhold­
ing under subparagraph (A), on the date on which tho payments 
which the absent parent has failed to make under a support 
order are at least equal to the support payable for one month or, 
i f  earlier, and without regard to whether there is an arrearage, 
the earliest of—

"(i) the date as o f  which tho absent parent requests that 
such withholding begin,

"(ii) the date as o f  which the custodial parent requests 
that such withholding begin, i f  the State determines, in 
accordance with such procedures and standards as it may 
establish, that the request should be approved, or 

"(iii) such earlier date as the State may select".
(b) Application t o  A l l  Child Support Orders.—Section 466(a)(8) 

of such Act ia amended—
(1) by inserting “(Ay* before "Procedures’';
(2) by striking "which are issued or modified in the State" and 

inserting in lieu thereof "not described in subparagraph (BY1; 
and

(3) by adding at the end the following new subparagraph:
"(B) Procedures under which all child support orders which Effective det*. 

are initially issued in the State on or after January 1,1994, and 
are not being enforced under this p u t  will include the following 
requirements:

"(i) The wages o f  an absent parent ahall be subject to 
withholding, regardless o f whether support payments by 
such parent are in arrears, on the effective date o f  the 
order; except that such wages shall not be subject to 
withholding under this clause in any case where (1) one of 
the parties demonstrates, and the court (or administrative 
process) finds, that there is good cause not to require imme­
diate income withholding, or (CD a  written agreement is 
reached between both parties which provides for an alter­
native arrangement.

"(ii) The requirements o f subsection (bXD (which shall 
apply in the case of each absent parent against whom a 
support order is or has been issued or modified in the State, 
without regard to whether the order is being enforced 
under the State plan).

"(iii) Tho requirements o f  paragraphs (2), (5), (6), CO, (8),
(9), and (10) o f subsection (b), where applicable.

"(iv) Withholding from income o f amounts payable as 
support must be carried out in full compliance with all 
procedural due process requirements of the State.'*.

(c) Study on Marino Immediate Income Withholding Manda­
tory in All Oasis.—The Secretary o f Health and Hunuin Services 
shall conduct a study of the administrative feasibility, cost implica­
tions, and other effects o f requiring immediate income withholding 
with respect to all child support awards in a State and shall report 
oa the results o f such study not later than 3 years after the date of 
the enactment o f this A ct

Report*.
42 USC 666note.
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Tom Chin
Evergreen Legal Services 
500 W. 8th Street, Suite 275 
Vancouver, WA. 98660 
(206) 693-2941
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Evergreen Legal Services 
101 Y e s l e r , Suite 300 
Seattle, WA. 98104 
(206) 464-5933

Joyce Brekke 
Evergreen Legal Services 
500 W. 8 th Street, Suite 275 
Vancouver, WA. 98660 
(206) 693-2941
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Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT O F  WASHINGTON

NATALIE JENSEN, SHARYN WOODRUFF, and 
CAROLYN OLSON, individually a;id on 
behalf of all others similarly situated,

Plaintiffs,

v s .

R I C HARD THOMPSON, Secretary, State of 
W a s h i n g t o n  Department of Social and 
Health Services,

Defendant.

€ 9 0 - 5 3 1 3
NO.

C O M P L A I N T  
CLASS A C T I O N

I. PRELIMINARY STATEMENT

1.1 Plaintiffs are present and former public assistance 

recipients. They bring this class action to challenge defendant's 

failure to fellow federal law in distributing child support that 

defendant collects after a family stops receiving public assistance 

( A F DC/FIP). Plaintiffs' rights arise under Titles IV-A and IV-D of

EVERGREEN LEOAL SERVICES
r ' r w r n f  Tv TVirp « r  i O C  A f 'T 'T O W  — 1 CLARK, KLICKITAT, SKAMANIA OFFICECOMPLAINT -  CLASS ACTION - 1  soa w est « th  s t r e e t ,  su ite  j t s

VANCOUVER, WASHINOTON 9M00 (206) e9>M41
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1 the Social Security A c t  and federal regulations, whi c h  require the

2 defendant to collect and distribute support for former assistance

3 recipients to increase the family's self-sufficiency, decrease its

4 need to return to public assistance, and ensure that needy children

5 receive support from their parents*

5 1.2 As a condition of receiving public assistance for their

7 children, plaintiffs m u s t  assign to the State of Washington the

5 right to collect child support that was owed before the family went

9 on assistance and that accrues while the family is receiving

10 assistance. In return, the State is required to undertake

c ollection efforts and to distribute the amounts collected among

<12 the family, the State, and the federal government.

<13 1.3 The assignment of support rights terminates when a family
#

goes off assistance. However, the defendant illegally claims

ownership of all child support due and unpaid as of the date the

family stops receiving assistance up to the full value of

14

15

16

17 assistance the family has ever received. Defendant further 

illegally deems as a mat t e r  of policy, whenever a family reapplies 

for assistance after, a period of not receiving assistance, that it 

is entitled to retain support arrears which have accrued since the 

family stopped receiving assistance to reimburse itself for all

18

19

20 

21

22 assistance previously furnished.

1.4 Defendant also illegally fails to provide notice which 

informs families who are reapplying for assistance that if they go 

b a c k  on assistance the defendant will claim all support arrears 

w h i c h  have accrued since the family last received assistance to

27 repay itself for any.benefits the family received in the past.

28 • * /

e v e r g r e e n  l e g a l  s e r v ic e s

COMPLAINT -  CLASS ACTION -  2 '^ W M W IV n ^ su Irf'jm*
VANCOUVER. Washington (K*>

23

24

25

26
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II. J U R I S D I C T I O N

1  2
2.1 This action arises under 42 use §1983 (Civil Rights Act)

3 and the Fifth and Fourteenth Amendments to the Constitution of the

i. United States.

5 2.2 Jurisdiction is conferred upon this court by 28 USC §1331

6 and 28 USC 51343(a)(3). Plaintiffs' action for declaratory and

f 7 injunctive relief is authorized by 28 U S C  §2201 and §2202.

8 III. P A R T I E S

1 9
3.1 Plaintiff, NATALIE JENSEN, is the mother of four

10 children, ages 1 1 , 9, 2 and 1 1 months, and resides in Clark County,

f
i 11 Washington.

12 3.2 Plaintiff, SHARYN WOODRUFF, is the mother of two

13 children, ages 17 and 15, and resides in Clark County, Washington.

14
3.3 Plaintiff, CAROLYN OLSON, is the mot h e r  of two children',

16 ages 19 & 15, and resides in Clark County, Washington.

16 3.4 Defendant, RICHARD THOMPSON, is the Secretary of the

17 Washington State Department of Social and Health Services, which

18 through its Office of Support Enforcement (OSE), is the State

§ 19
agency responsible for administering Titles IV-A and IV-D of the

| 20 Social Security Act, 42 USC §601 et seq. and 42 USC §651 et sea.

1 21
Defendant is responsible for establishing, enforcing, collecting,

22 and distributing child support that pub l i c  assistance recipients

23 assign to the State during the period the family is on assistance.

24 Defendant is also responsible for administering the support

25 enforcement program that is required w h e n  a family stops receiving

26 assistance.

27 ••

28

EVERGREEN LEGAL SERVICES
COMPLAINT - CLASS ACTION - 3 W S W
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IV, C L A 8 8 ACTION ALLEGATIONS

4.1 Plaintiffs pursue their claims on behalf of themselves 

and all others similarly situated pursuant to Rules 23(a) and 

( b ) (2) of the Federal Rules of Civil Procedure, as representatives 

of the class defined to include as follows: All persons who (a) 

now are, or in the future will be, former recipients of public 

assistance, and who (b) had or will have child support obligations 

owing to them that accrued during a period between w h e n  they 

stopped receiving public assistance and before they reapplied or 

will reapply for public assistance.

4.2 There are more than 71,000 families who receive Title IV- 

A  public assistance benefits in Washington State on a monthly 

basis. O S E’s average annual caseload for 1988 was 217,277. Of
r

these, 86,938 were classified as current AFDC recipients, 60,183 

were classified as cases in which the state was collecting a f d c  

arrears only, and 70,156 were classified as non-AFDC cases. Non- 

AF D C  cases often include past A F D C  recipients. These figures are 

based upon the annual caseload statistics defendant reported to the 

federal government in fiscal year 1988, the most recent calendar 

year for wh i c h  data is available. (Tables 37, 39, 40, and 41, 

Thirteenth Annual Report to C o n g r e s s . Vol. II.). The num b e r  of 

"AFDC arrears only" and "non-AFDC" cases in which a child support 

collection was made in 1988 were 24,968 (Tables 45 and 46). Upon 

information and belief, the number of families in these categories 

for FY's 1989 and 1990 has increased.

4.3 The number of current recipients of public assistance who 

had unpaid child support obligations that accrued after they 

previously went off assistance is unknown, but upon information and

•/
EVERGREEN LEGAL SERVICES

COMPLAINT - CLASS ACTION - 4
VANCOUVER, WASHINGTON M U O/'W41 «nA
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belief, n u m b e r  in t h e  thous a n d s .  T h e  n u m b e r  of f o r m e r  recipients 

of p u b l i c  a s s i s t a n c e  w h o  h a d  u n p a i d  c h i l d  s u p p o r t  o b l i g a t i o n s  that 

a c c r u e d  b e t w e e n  w h e n  t h e y  w e n t  off a s s i s t a n c e  a n d  b e f o r e  they 

r e t u r n e d  to a s s i s t a n c e  is unknown, b u t  u p o n  i n f o r m a t i o n  and belief, 

n u m b e r  in t h e  th ousands. T h e  c l a s s  is so n u m e r o u s  t h a t  j o i n d e r  of 

all m e m b e r s  is i m p r acti cable.

4.4 T h e r e  are q u e s t i o n s  o f  l a w  or fact c o m m o n  to t h e  class,

4.5 T h e  q u e s t i o n s  of l a w  w h i c h  are c o m m o n  t o  t h e  class 

i n c l u d e  the following:

a) Whether, w h e n  a f a m i l y  s t o p s  r e c e i v i n g  public 

assistance, t h e  v a l u e  of „he d e f e n d a n t ' s  a s s i g n e d  s u p p o r t  rights 

is fi xed at t h e  a m o u n t  of the s u p p o r t  owed, e v e n  if the a m o u n t  of 

a s s i s t a n c e  f u r n i s h e d  t o  the f a m i l y  e x c e e d s  t h e  a m o u n t  of the 

s u p p o r t  owed.

b) w h e t h e r  t h e  d e f e n d a n t ' s  p r a c t i c e  of c l a i m i n g  that 

it owns a n d  c a n  k e e p  c h i l d  s u p p o r t  a r r e a r s  t h a t  a c c r u e d  du r i n g  the 

p e r i o d  b e t w e e n  w h e n  a f a m i l y  s t o p s  r e c e i v i n g  a s s i s t a n c e  and before 

t h e  f a m i l y  r e a p p l i e s  for a s s i s t a n c e  to r e i m b u r s e  itself for 

a s s i s t a n c e  p r e v i o u s l y  p a i d  o u t  v i o l a t e s  t h e  S o c i a l  S e c u r i t y  Act, 

federal regulati ons, an d t h e  F i f t h  a n d  F o u r t e e n t h  A m e n d m e n t s  to the 

federal c o n s t i t u t i o n . 1

c) W h e t h e r  t h e  d e f e n d a n t ' s  f a i l u r e  t o  g i v e  adequate 

n o t i c e  w h i c h  i n f o r m s  p u b l i c  a s s i s t a n c e  a p p l i c a n t s  w h o  h a v e  received 

a s s i s t a n c e  in t h e  past, t h a t  d e f e n d a n t  i n t e n d s  t o  c l a i m  t h e  child 

s u p p o r t  a r r e a r s  w h i c h  h a v e  a c c r u e d  s i n c e  t h e y  l a s t  received 

a s s i s t a n c e  to r e i m b u r s e  i t s e l f  for a n y  p a s t  b e n e f i t s  th e  f ami ly has 

r e c e i v e d  v i o l a t e s  t h e  F o u r t e e n t h  A m e n d m e n t  t o  t h e  f e d e r a l  c o n s t i t u­

tion. *

EVERGREEN LEGAL SERVICES
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4.6 The claims of the named representative plaintiffs are 

typical of the claims of the class members,

4.7 The named plaintiffs will fairly and adequately represent 

the interests of the class. The named plaintiffs have a sharply 

drawn, personally vital controversy with the defendant which 

dictates that they fully and vigorously pr o s e c u t e  this action. At 

stake for the plaintiffs and the entire class is their right to 

receive unpaid child support that accrued during periods of non­

receipt of public assistance. Plaintiffs are represented by 

counsel employed by Evergreen Legal Services who are experienced 

in class action litigation concerning public programs. Plaintiffs 

know of no conflict between the plaintiffs and any member of the 

class.

4 . H Certification of the class is p r o p e r  under Civil Rule 

23(b)(2). Defendant has acted or refused to act on grounds 

generally applicable to the class, which makes final declaratory 

and injunctive relief with respect to the class as a whole 

appropriate.

V . T ITLE S I V -A  AND IV -D  OF THE SO C IA L SECURITY ACT
AND REGULATORY SCHEME

5.1 Defendant participates in two interrelated Social 

Security Act programs which benefit children: a public assistance

program under Title 1V-A, 42 U.S.C. § 601 et sea, and a child 

support enforcement program under Tit l e  IV-D, 42 U.S.C. § 651 et

5.2 The IV-A program was established to "encourage the care 

of dependent children in their own homes..,, to help maintain and 

strengthen family life and to help such parents and relatives^to 

attain cr retain capability for the ..maximum self support and

EVERGREEN LEGAL SERVICES

VANCOUVER. VVASHIIVOTON M»*0
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personal independence consistent with the maintenance of continuing 

parental care and protection..,." 42 USC §601,

5.3 The IV-A program provides cash grants to dependent 

children with caretaker relatives who, although legally responsi­

ble, are not financially able to provide adequate care and support 

for the child without public assistance. To qualify for public 

assistance benefits, a family's income must fall bel o w  state 

established limits, and countable resources may not exceed limits 

established by federal law.

5.4 The financial assistance received by a family eligible 

for public assistance is not a. loan to that family. There is no 

expectation or requirement that the family will, upon attaining 

self-sufficiency, repay the public assistance that has been

t
furnished.

5.5 Defendant's child support enforcement prog r a m  is 

administered through the cooperation of the federal and state 

governments pursuant to Title IV-D (Child Support and Establishment 

of Paternity) of the Social Security Act, 42 U.S.C. § 651 e t , seq.

As a condition of receiving federal financial participation for its 

public assistance program under Title IV-A, the defendant is 

required to participate in and abide by the rules of Title IV-D .

5.6 As a condition of participation in the IV-D program, 

defendant is required to submit to the U.S. Department of Health ; 

and H u m a n  Services a state plan for provision of IV-D services, in 

which it must promise to comply with the requirements of Title IV-A 

(public assistance) and IV-D (support enforcement) of the Social 

Security Act, and federal regulations implementing those require- 

ments, 42 U.S.C. §654, 45 CFR §301.10. Federal funds pay para of
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1 the state's cost of administering the p r o gram if the State meets

2 the federal requirements. 42 U.S.C. §655.

3 5.7 Defendant has been required to provide support enforce-

4 ment services to non-AFDC families since 1975, The importance of

5 providing services to non-AFDC families was underscored in the

6 child Support Enforcement Amendments of 1984 (CSEA)(P.L. 98-378)

7 when Congress expander v.he Title IV-D statement of purpose to

S specifically guarantee child support services to non-AFDC children.

9 The purpose of the non-assistance support enforcement program is

10 to ensure that children receive needed court ordered support from

11 absent parents and to reduce the likelihood that a family will need

12 to seek public assistance.

13 5.8 Defendant is required to provide non-assistance support
t

14 enforcement services to parents who have never received public

15 assistance under the provisions of 42 u s e  §654(6), and to provide

15 non-assistance support enforcement services to former recipients

17 of iv-A benefits under the provisions of 42 USC §654(6) and 42 USC

18 5657(c).

19 5.9 The State is also required to designate a single state

20 agency responsible for collecting and distributing child support

21 pursuant to Title IV-D of the Social Security Act. 42 USC §654.

22 In Washington, the IV-D agency is the DSHS office of Support

23 Enforcement (OSE).

24 5 . 1 0  As a condition of eligibility for IV-A assistance, an

25 applicant or recipient of benefits is required by 42 U.S.C.

26 §602(a)(26)(A) to:

27 assign the - S t a t e  any rights to support from
any other person such applicant may have (i)

28 in his own behalf or in behalf of any other
family m e m b e r  for whem the applicant is apply-

COMPLAINT -  CLASS ACTION -  8 r s p
500 WEST*™,
OANC



ing for or receiving aid, and (ii) which have 
accrued at the time such assignment is execut­
ed.

5.11 in Washington State, when IV-A benefits are sought for 

a child, the custodial parent is required to execute an assignment 

and power of attorney in favor of the defendant. In addition, the 

receipt of IV-A benefits operates as an automatic assignment to the 

State of the right to collect support. R C W  74.20.330, 74.20A.030; 

WAC 388-14-200, 388-24-108.

5.12 The amount of the support obligation assigned under 42 

U.S.C. §602( a ) (26)(A) is either the amount specified in a court 

order or, in the absence of a court order, an amount administra­

tively established by the State. 42 U.S.C. §656,

5.13 The support assigned, under 42 use §602 (a) (26) (A), if 

collected during the time the family is receiving AFDC, is not 

automatically retained by the State. Instead, it is distributed 

among the State, the federal government, and the family in 

accordance w i t h  the provisions of 42 USC §657 (b) and 45 CFR 

§302.5 1 ( b ) .

5.14 When a family stops receiving benefits, the assignment 

terminates as to future support. Accruals of future support belong 

to the family. 42 U.S.C. §657(C)? 45 C.F.R. §302.51(f); R.C.W. 

26.23.035. Defendant has no right to accruals of future support 

even w h e n  the total amount of assistance furnished by the State 

exceeds the total amount of the support obligation owed by the 

delinquent parent.

5.15 W h e n  a family goes off assistance, the State retains a 

right to try to collect the support obligation that accrued during

the months the family received assistance to offset the b e n e f i t s
e v e r g r e e
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4

\
p r o v i d e d  t o  the family. If t h e  S t a t e  colle c t s  a m o u n t s  which

2 r e p r e s e n t  s u p p o r t  owed b e f o r e  t h e  f am ily w e n t  on assistance, it may

3

a p p l y  t h e  a m o u n t s  so c o l l e c t e d  t o w a r d s  the d i f f e r e n c e  b e t w e e n  the

\ 1 a s s i s t a n c e  t h e  family r e c e i v e d  in a sub sequent m o n t h  and the

1 5 s u p p o r t  o w e d  for that same m onth. In no event m a y  the State's

6 r e c o v e r y  e x c e e d  t h e  lesser of 1) p u b l i c  assistance p a i d  out or 2)

7 c h i l d  s u p p o r t  due and u n p a i d  a s  of the date the family termi n a t e d

j 8 p u b l i c  assistance.

9 VI. f a c t u a l  a l l e g a t i o n s

10 P L A I N T I F F  J E N S E N

11 6.1 Plaintiff, N A T A L I E  JENSEN, r e s i d e s  with  Danieal Roberts.

12 D a n i e a l  R o b e r t s  is N A T A L I E  J E N S E N ' S  f o rmer husband. T h e y  have

13 r e c o n c i l e d  b u t  are not remarr ied. T h e y  now have fou r children,

14

r
ages 11, 9, 2 and 11 months.

15 6.2 N A T A L I E  J E N S E N  a n d  h e r  o l d e s t  children, J e s s i c a  and

16 C r y s tal, r e c e i v e d  A F D C  from D S H S  for a p p r o x i m a t e l y  two and one-half

I 17 years, f r o m  M a r c h  1982 to A u g u s t  1984.

> 18 6.3 N A T A L I E  J E N S E N  and D a n i e a l  R o b e r t s  w e r e  d i v o r c e d  in June,

19\
1982. Mr. R o b e r t s  was o r d e r e d  t o  p a y  $250.00 total p e r  m o n t h  in

20 c h i l d  s u p p o r t  for J e s sica and C r y s t a l  b e g i n n i n g  M a y  21, 1982.

21 6.4 W h e n  N A T A L I E  J E N S E N  b e g a n  r e c e i v i n g  A F D C  in M a r c h  1982,

22 she s i g n e d  a n  a s s i g n m e n t  of s u p p o r t  rights, as requir ed b y  42 USC

23 §602 ( a ) ( 2 6 ) ( A ) . (A c o p y  of t h e  a s s i g n m e n t  form is a t t a c h e d  as

24 E x h i b i t  A . )

25 6 .5 Th e divorce decree, w h i c h  orde red Mr. R o b e r t s  to pay

26 $ 2 5 0 . 0 0  p e r  m o n t h  in child support, s et the amount of Mr. Roberts'

27 c h i l d  s u p p o r t  obliga t i o n  as o f  M a y  1982. 42 USC §656; 4 5 CFR

28 §302.50. A s  l o n g  as N A TALIE J E N S E N ' S  f ami ly remained on A F D C / £he
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i VANCOUVER. WASHINGTON 0»««0



■

3

2

4

5
6

7

B

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26 

27

28

$ 2 5 0 . 0 0  c o m i n g  d u e  e a c h  m o n t h  u n d e r  t h e  d e c r e e  w a s  a v a i l a b l e  t o  the 

S t a t e  u n d e r  t h e  c h i l d  s u p p o r t  a s s i g n m e n t  t o  r e i m b u r s e  it f o r  p u b l i c  

a s s i s t a n c e  p a i d  out.

6 . 6  N A T A L I E  J E N S E N  a l s o  r e c e i v e d  a s s i s t a n c e  f o r  t w o  m o n t h s  

b e f o r e  t h e  d i v o r c e  d e c r e e  w a s  e n t e r e d .  T h e  a m o u n t  o f  s u p p o r t  the 

d e f e n d a n t  c o u l d  c o l l e c t  f o r  t h e s e  m o n t h s ,  M a r c h  a n d  A p r i l  1982, was 

t h e  a m o u n t ,  if any, t h a t  w a s  a d m i n i s t r a t i v e l y  e s t a b l i s h e d  b y  the 

d e f e n d a n t  u p  t o  t h e  A F D C  p a i d  o u t  f o r  t h o s e  t w o  m o n t h s .  42 USC 

§656; 45 C F R  §302.50.

6.7 T h e  t o t a l  a m o u n t  o f  A F D C  t h a t  N A T A L I E  J E N S E N  a n d  her 

c h i l d r e n  r e c e i v e d  f r o m  M a r c h  1982 t h r o u g h  A u g u s t  1 9 8 4  e x c e e d e d  

$ 1 3 , 5 0 0 . 0 0 .

6.8 T h e  t o t a l  a m o u n t  o f  t h e  s u p p o r t  o b l i g a t i o n  d u e  u n d e r  the
f

d e c r e e  f r o m  M a y  1 9 8 2  through. A u g u s t  1 9 8 4  w a s  $ 7 , 0 0 0 . 0 0 .  N A T A L I S  

J E N S E N  d o e s  n o t  c h a l l e n g e  d e f e n d a n t’s e n t i t l e m e n t  t o  t h a t  support.

6 .9 W h e n  N A T A L I E  J E N S E N  s t o p p e d  r e c e i v i n g  a s s i s t a n c e  in 

A u g u s t  1984, d e f e n d a n t  w a s  n o t  e n t i t l e d  t o  c l a i m  f u t u r e  c h i l d  

s u p p o r t  o b l i g a t i o n s  t o  r e p a y  t h e  b a l a n c e  of  a s s i s t a n c e  r e c e i v e d  by 

t h e  J e n s e n  f a m i l y  f r o m  M a r c h  19 8 2  t o  A u g u s t  1 9 8 4 ,  e v e n  t h o u g h  the 

m o n t h l y  a m o u n t  o f  a s s i s t a n c e  t h a t  w a s  f u r n i s h e d  d u r i n g  t h i s  p e r i o d  

e x c e e d e d  t h e  m o n t h l y  a m o u n t  o f  s u p p o r t  o w e d  b y  M r .  R o b e r t s .  The 

m a x i m u m  a m o u n t  d e f e n d a n t  w a s  e n t i t l e d  t o  c l a i m  u n d e r  t h e  AFDC 

a s s i g n m e n t  a s  o f  S e p t e m b e r  1 9 8 4  w a s  c h i l d  s u p p o r t  d u e  a n d  unp a i d  

( a p p r o x i m a t e l y  $ 7 , 0 0 0 . 0 0 ) ,  n o t  t h e  t o t a l  o f  A F D C  p a i d  o u t  ( a p p r o x i­

m a t e l y  $ 1 3 , 7 5 0 . 0 0 ) .

6 . 1 0  W h e n  N A T A L I E  J E N S E N  a n d  h e r  c h i l d r e n  w e n t  o f f  a s s i s t a n c e  

i n  S e p t e m b e r ,  1984, t h e  c h i l d  s u p p o r t  i n s t a l l m e n t s  c o m i n g  d u e  under
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1 t h e  d i v o r c e  d e c r e e  a f t e r  A u g u s t ,  1984, b e c a m e  s o l e l y  t h e  f a m i l y ' s

2 p r o p e r t y *

3 6 . 1 1  B e t w e e n  S e p t e m b e r  1 9 8 4  a n d  J u n e  1 9 8 8 ,  t h e  s u p p o r t  that

4 b e c a m e  d u e  u n d e r  t h e  d e c r e e  w a s  a p p r o x i m a t e l y  $ 1 1 , 5 0 0 . 0 0 .

6 6 , 1 2  A f t e r  N A T A L I E  J E N S E N  s t o p p e d  r e c e i v i n g  p u b l i c  a s s i s t a n c e

6 in 1984, s h e  s u p p o r t e d  h e r s e l f  a n d  h e r  f a m i l y  f r o m  h e r  own

7 e a r n i n g s .  H o w e v e r ,  in J u n e  1988, N A T A L I E  J E N S E N  r e a p p l i e d  for

8 p u b l i c  a s s i s t a n c e  b e c a u s e  o f  t h e  b i r t h  o f  h e r  t h i r d  child, a

9 t e m p o r a r y  d i s a b i l i t y  a s s o c i a t e d  w i t h  h e r  p r e g n a n c y ,  a n d  Mr,

10 R o b e r t s '  a b s e n c e  f r o m  t h e  h o u s e .

11 6 . 1 3  A s  a c o n d i t i o n  o f  r e c e i v i n g  p u b l i c  a s s i s t a n c e ,  N A T A L I E

12 J E N S E N  e x e c u t e d  a n e w  c h i l d  s u p p o r t  a s s i g n m e n t .  N e i t h e r  the

13 a s s i g n m e n t  f o r m  N A T A L I E  J E N S E N  s i g n e d  n o r  a n y  o t h e r  c o m m u n i c a t i o n

t14 w i t h  t h e  d e f e n d a n t  a d v i s e d  h e r  t h a t  i f  s h e  r e t u r n e d  t o  p u b l i c

15 a s s i s t a n c e ,  t h e  d e f e n d a n t  w o u l d  c l a i m  as  its p r o p e r t y  h e r  r i g h t s

16 t o  u n p a i d  s u p p o r t  a r r e a r s  f r o m  S e p t e m b e r  1984 t o  J u n e  1988

1 7 ( $ 1 1 , 5 0 0 . 0 0 )  t o  r e i m b u r s e  i t s e l f  f o r  t h e  e a r l i e r  p e r i o d  t h a t  she 

13 r e c e i v e d  p u b l i c  a s s i s t a n c e  ( M a r c h  1 9 8 2  t h r o u g h  A u g u s t  1984). If 

ig N A T A L I E  J E N S E N  h a d  b e e n  so n o t i f i e d ,  s h e  w o u l d  n o t  h a v e  r e a p p l i e d

20 f o r  p u b l i c  a s s i s t a n c e .  (A c o p y  o f  t h e  a s s i g n m e n t  f o r m  is a t t a c h e d

21 as  E x h i b i t  B ) ,

22 6. 14 N A T A L I E  J E N S E N  a n d  t h e  t h r e e  c h i l d r e n  (Jessica, C r ystal,

23 a n d  M o n i c a )  r e c e i v e d  a t o t a l  o f  $ 1 , 7 3 4 . 0 0  in  p u b l i c  a s s i s t a n c e  for

24 a t h r e e  m o n t h  p e r i o d  f r o m  J u l y  1 9 8 8  t h r o u g h  S e p t e m b e r  1938.

25 N A T A L I E  J E N S E N  w e n t  o f f  p u b l i c  a s s i s t a n c e  a s  s o o n  as  s h e  w a s  able

26 t o  r e t u r n  t o  w o r k .  N A T A L I E  J E N S E N  a n d  h e r  c h i l d r e n  h a v e  not

27 r e c e i v e d  p u b l i c  a s s i s t a n c e  s i n c e  t hen.

28 ■ *.
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6 . 1 5  T h e  a m o u n t  of  t h e  c h i l d  s u p p o r t  o w e d  u n d e r  t h e  d i v o r c e  

d e c r e e  f o r  t h e  t h r e e  m o n t h s  N A T A L I E  J E N S E N  a n d  t h e  c h i l d r e n  

r e c e i v e d  a s s i s t a n c e  (July, A u g u s t ,  a n d  S e p t e m b e r  1988) is $ 7 5 0 . 0 0  

( $ 2 5 0 . 0 0  x  3). N A T A L I E  J E N S E N  d o e s  n o t  c h a l l e n g e  d e f e n d a n t ’s 

e n t i t l e m e n t  t o  t h a t  s u p p o r t .

6 . 1 6  D e f e n d a n t  c l a i m s ,  b e c a u s e  N A T A L I E  J E N S E N  r e t u r n e d  to 

a s s i s t a n c e ,  t h a t  it is e n t i t l e d  t o  r e t a i n  s u p p o r t  a r r e a r s  t h a t  

a c c r u e d  f r o m  S e p t e m b e r  1984 t o  J u n e  1988 t o  r e i m b u r s e  i t s e l f  for 

a s s i s t a n c e  t h e  J e n s e n  f a m i l y  r e c e i v e d  f r o m  M a r c h  1982 t o  A u g u s t  

1984.

6 . 1 7  A c c o r d i n g  to  d e f e n d a n t ,  t h e  t o t a l  a m o u n t  o f  u n r e i m b u r s e d  

a s s i s t a n c e  b e n e f i t s  t h a t  N A T A L I E  J E N S E N  a n d  h e r  c h i l d r e n  h a v e  

r e c e i v e d  is o v e r  $ 1 5 , 0 0 0 . 0 0 .  C o n s e q u e n t l y ,  w h e n  N A T A L I E  J E N S E N

t

s t o p p e d  r e c e i v i n g  a s s i s t a n c e  in O c t o b e r  1988, d e f e n d a n t  c l a i m e d ' i t  

w a s  e n t i t l e d  t o  o v e r  $ 1 5 , 0 0 0 . 0 0  o f  t h e  t o t a l  u n p a i d  s u p p o r t  

o b l i g a t i o n .

P L A IN T IF F  WOODRUFF

6 . 1 8  P l a i n t i f f  S H A R Y N  W O O D R U F F  l i v e s  w i t h  h e r  t w o  m i n o r  

c h i l d r e n  a g e s  17 & .15.

6 . 1 9  S H A R Y N  W O O D R U F F  a n d  o n e  o f  h e r  c h i l d r e n  r e c e i v e d  A F D C  

f r o m  D S H S  a t  d i f f e r e n t  i n t e r v a l s  b e t w e e n  1 9 7 6  a n d  1986.

6 . 2 0  S H A R Y N  W O O D R U F F  a n d  h e r  f o r m e r  h u s b a n d ,  N i c h o l a s  

T h o m p s o n ,  w e r e  d i v o r c e d  in 1977. T h e  d i v o r c e  d e c r e e  o r d e r e d  Mr. 

T h o m p s o n  t o  p a y  $ 1 5 0 . 0 0  p e r  m o n t h  in c h i l d  s u p p o r t .

6 . 2 1  W h e n  S H A R Y N  W O O D R U F F  f i r s t  b e g a n  r e c e i v i n g  a s s i s t a n c e  

in 1 9 7 6  a n d  a t  r e q u i r e d  o c c a s i o n s  a f t e r  t h a t  d ate, s h e  s i g n e d  an 

a s s i g n m e n t  o f  s u p p o r t  r i g h t s  a s  r e q u i r e d  b y  42 u . s . c .  §602

EVEROREEN LEGAL SERVICES
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1 (a) (26) (A) . (A c o p y  o f  t h e  a s s i g n m e n t  f o r m  s i g n e d  i n  1984 is 

a t t a c h e d  as E x h i b i t  C.)

6 . 2 2  T h e  d i v o r c e  d e c r e e ,  w h i c h  o r d e r e d  Mr. T h o m p s o n  t o  pay 

$ 1 5 0 . 0 0  p e r  m o n t h  i n  c h i l d  s u p p o r t  b e g i n n i n g  F e b r u a r y  1977, 

e s t a b l i s h e d  t h e  a m o u n t  o f  Mr. T h o m p s o n ' s  c h i l d  s u p p o r t  o b l i g a t i o n .  

42 U S C  §656, 45 G t F . R ,  §3 02.50. A s  l o n g  A S  S H A R Y N  W O O D R U F F ' S  

f a m i l y  r e c e i v e d  A F D C ,  t h e  $ 1 5 0 . 0 0  c o m i n g  d u e  e a c h  m o n t h  u n d e r  the 

d e c r e e  w a s  a v a i l a b l e  to  t h e  S t a t e  u n d e r  t h e  c h i l d  s u p p o r t  a s s i g n­

m e n t  t o  p a r t i a l l y  o f f s e t  t h e  p u b l i c  a s s i s t a n c e  b e i n g  paid,

6 . 2 3  T h e  m o n t h l y  a m o u n t  o f  p u b l i c  a s s i s t a n c e  t h a t  S H A R Y N  

W O O D R U F F  a n d  h e r  c h i l d  r e c e i v e d  b e t w e e n  1 9 7 6  a n d  1 9 8 6  e x c e e d e d  the 

m o n t h l y  a m o u n t  of  N i c h o l a s  T h o m p s o n ' s  s u p p o r t  o b l i g a t i o n  d u r i n g  

t h a t  s a m e  p e r iod.
t

6 . 2 4  W h e n  S H A R Y N  W O O D R U F F  t e r m i n a t e d  A F D C ,  d e f e n d a n t  w a s  not 

e n t i t l e d  to r e t a i n  f u t u r e  a c c r u a l s  o f  s u p p o r t  t o  r e i m b u r s e  i t s e l f  

f o r  a s s i s t a n c e  p r e v i o u s l y  paid, e v e n  t h o u g h  t h e  m o n t h l y  a m o u n t s  of 

a s s i s t a n c e  Ms, W o o d r u f f  r e c e i v e d  i n  A F D C  e x c e e d e d  t h e  m o n t h l y  

a m o u n t  o f  Mr. T h o m p s o n ' s  s u p p o r t  o b l i g a t i o n .  S H A R Y N  W O O D R U F F  did 

n o t  b e l i e v e  t h a t  t h e  a s s i s t a n c e  h e r  f a m i l y  r e c e i v e d  f r o m  19 7 6  to 

1 9 8 6  w a s  c o n s i d e r e d  t o  b e  a l o a n  w h i c h  s h e  w a s  o b l i g a t e d  to  repay.

6 . 2 5  D u r i n g  t h e  p e r i o d s  S H A R Y N  W O O D R U F F  w a s  n o t  r e c e i v i n g  

A F D C  s o m e  c h i l d  s u p p o r t  w a s  p a i d  b y  Mr. T h o m p s o n .  H i s  p a y m e n t s  

w e r e  r e c e i v e d  a n d  d i s t r i b u t e d  b y  d e f e n d a n t ' s  o f f i c e  o f  S u p p o r t  

E n f o r c e m e n t .  P a y m e n t s  r e p r e s e n t i n g  c u r r e n t  s u p p o r t  w e r e  f o r w a r d e d  

t o  S H A R Y N  W O O D R U F F  a s  is r e q u i r e d  b y  42 U . S . C .  §657 (C) . Child 

s u p p o r t  a r r e a r a g e s  n e v e r t h e l e s s  a c c u m u l a t e d  d u r i n g  t h e  m o n t h s  

S H A R Y N  w o o d r u f f  w a s  n o t  r e c e i v i n g  a s s i s t a n c e  b e c a u s e  Mr, T h o m p s o n ' s  

p a y m e n t s  w e r e  s p o r a d i c  a n d  i n  a m o u n t s  l e s s  t h a n  $ 1 5 0 . 0 0  p e r  moV&h.
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6 . 2 6  A s  o f  O c t o b e r  1988, S H A R Y N  W O O D R U F F ' S  s h a r e  o f  c h i l d  

s u p p o r t  a r r e a r s ,  a c c o r d i n g  t o  O S E  r e c o r d s ,  w a s  o v e r  $ 5 , 0 0 0 . 0 0 .

6 . 2 7  W h e n  n o t  r e c e i v i n g  A F D C  S H A R Y N  W O O D R U F F  s u p p o r t e d  

h e r s e l f  a n d  h e r  c h i l d r e n  w i t h  a c o m b i n a t i o n  of  e a r n i n g s ,  c h i l d  

s u p p o r t  a n d  h e r  d i s a b l e d  c h i l d ' s  SSI, I n  O c t o b e r  1988 S H A R Y N  

w o o d r u f f  r e a p p l i e d  f o r  A F D C  b e c a u s e  o f  m e d i c a l  p r o b l e m s  a n d  Mr. 

T h o m p s o n ' s  i n a d e q u a t e  c h i l d  s u p p o r t  p a y m e n t s .

6 . 2 3  W h e n  S H A R Y N  W O O D R U F F  r e a p p l i e d  f o r  A F D C  in 1988 she 

e x e c u t e d  a n e w  c h i l d  s u p p o r t  a s s i g n m e n t .  T h e  a s s i g n m e n t  f o r m  she 

s i g n e d  d i d  n o t  i n f o r m  h e r  t h a t  if s h e  r e t u r n e d  t o  A F D C ,  d e f e n d a n t  

w o u l d  c l a i m  h e r  c h i l d  s u p p o r t  a r r e a r s  t o  r e p a y  A F D C  p r e v i o u s l y  p a i d  

out. (A c o p y  o f  t h e  a s s i g n m e n t  f o r m  is a t t a c h e d  a s  E x h i b i t  D ) . 

N o  o t h e r  c o m m u n i c a t i o n  i n f o r m e d  h e r  o f  t h i s  e i t h e r .

6 . 2 9  S H A R Y N  W O O D R U F F  a n d  h e r  c h i l d r e n  r e c e i v e d  a t o t a l  ox 

$ 2 , 7 1 2 . 0 0  in A F D C  f o r  a 6 m o n t h  p e r i o d  f r o m  N o v e m b e r  1988 - A p r i l  

1989. S H A R Y N  W O O D R U F F  t e r m i n a t e d  A F D C  in A p r i l  1989. S H A R Y N  

W O O D R U F F  a n d  h e r  c h i l d r e n  h a v e  n o t  r e c e i v e d  A F D C  s i n c e  then.

6 . 3 0  T h e  a m o u n t  of t h e  c h i l d  s u p p o r t  o b l i g a t i o n  t h a t  a c c r u e d  

d u r i n g  t h e  6 m o n t h  p e r i o d  S H A R Y N  W O O D R U F F  a n d  h e r  c h i l d r e n  r e c e i v e d  

A F D C  in 1 9 8 8 - 8 9  is $ 9 0 0 . 0 0  ( $ 1 5 0 . 0 0  x 6). S h e  d o e s  n o t  c h a l l e n g e  

d e f e n d a n t ' s  e n t i t l e m e n t  t o  t h a t  s u p p o r t .

6 . 3 1  D e f e n d a n t  c l a i m s  t h a t  it c a n  r e t a i n  s u p p o r t  a r r e a r s  t h a t  

a c c r u e d  d u r i n g  t h e  p e r i o d  b e f o r e  S H A R Y N  W O O D R U F F  r e t u r n e d  to 

a s s i s t a n c e  in N o v e m b e r  1988 t o  r e i m b u r s e  i t s e l f  for a n y  a s s i s t a n c e  

p r e v i o u s l y  p a id. T h e r e f o r e ,  w h e n  S H A R Y N  W O O D R U F F  s t o p p e d  r e c e i v i n g  

a s s i s t a n c e  in A p r i l  1989, d e f e n d a n t  c l a i m e d  o w n e r s h i p  o f  all the 

u n p a i d  c h i l d  s u p p o r t - o w e d  b y  N i c h o l a s  T h o m p s o n .

* */
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P LA IN T IF F  OLSON

2 6 . 3 2  P l a i n t i f f  C A R O L Y N  O L S O N  l i v e s  w i t h  h e r  t w o  c h i l d r e n ,

3 M a l o n a  a n d  Ryan, a g e s  19 & 15.

4 6 . 3 3  C A R O L Y N  O L S O N  a n d  h e r  c h i l d r e n  r e c e i v e d  A F D C  f r o m  DSHS

5 d u r i n g  d i f f e r e n t  p e r i o d s  b e t w e e n  1 9 7 6  a n d  1980.

6 6 . 3 4  C A R O L Y N  O L S O N  a n d  t h e  f a t h e r  o f  M a l o n a ,  M i c k e y

7 G o s t i s c h e f ,  w e r e  d i v o r c e d  i n  1972. T h e  d i v o r c e  d e c r e e  o r d e r e d  Mr,

8 G o s t i s c h e f  t o  p a y  $ 7 5 . 0 0  p e r  m o n t h  i n  c h i l d  s u p p o r t  f o r  M a l o n a ,

9 6 . 3 5  C A R O L Y N  O L S O N  a n d  t h e  f a t h e r  of  R y a n ,  S t e p h e n  M a t t h e w s

10 L e s s a r d ,  w e r e  d i v o r c e d  in 1981. T h e  d i v o r c e  d e c r e e  o r d e r e d  Mr.

11 L e s s a r d  t o  p a y  $ 1 7 0 . 0 0  p e r  m o n t h  in c h i l d  s u p p o r t  f o r  R y a n .

12 6 . 3 6  W h e n  C A R O L Y N  O L S O N  b e g a n  r e c e i v i n g  a s s i s t a n c e  i n  19 7 6

13 a n d  a t  r e q u i r e d  o c c a s i o n s  a f t e r  t h a t  d a t e ,  s h e  s i g n e d  a n  a s s i g n m e n t

14 o f  s u p p o r t  r i g h t s  as r e q u i r e d  b y  42 U . S . C .  §602 ( a ) ( 2 6 ) ( A ) .

15 (A c o p y  o f  t h e  a s s i g n m e n t  f o r m  s i g n e d  i n  1978 is a t t a c h e d  as

16 E x h i b i t  E . )

17 6 . 3 7  T h e  d i v o r c e  d e c r e e  w h i c h  o r d e r e d  Mr. G o s t i s c h e f  t o  p a y

18 c h i l d  s u p p o r t  e s t a b l i s h e d  t h e  a m o u n t  o f  Mr* G o s t i s c h e f * s  c h i l d

19 s u p p o r t  o b l i g a t i o n .  42 U S C  §656? 45 C . F . R .  §302.50. A s  l o n g  as

20 C A R O L Y N  O L S O N * s  f a m i l y  r e c e i v e d  A F D C ,  t h e  m o n e y  c o m i n g  d u e  each.

21 m o n t h  u n d e r  t h e  d e c r e e  w a s  a v a i l a b l e  t o  t h e  s t a t e  u n d e r  t h e  c h i l d

22 s u p p o r t  a s s i g n m e n t s  to  p a r t i a l l y  o f f s e t  t h e  p u b l i c  a s s i s t a n c e  b e i n g

23 p a i d .

24 6 . 3 8  T h e  d i v o r c e  d e c r e e  w h i c h  o r d e r e d  Mr. L e s s a r d  t o  p a y

25 c h i l d  s u p p o r t  e s t a b l i s h e d  t h e  a m o u n t  o f  Mr. L e s s a r d * s  c h i l d  s u p p o r t

26 o b l i g a t i o n  as o f  J u n e  1981. T h e  a m o u n t  o f  s u p p o r t  t h e  d e f e n d a n t

27 c o u l d  c o l l e c t  f r o m  Mr. L e s s a r d  f o r  t h e  m o n t h s  C A R O L Y N  O L S O N

|
28 r e c e i v e d  a s s i s t a n c e  b e f o r e  t h e  d i v o r c e  d e c r e e  w a s  e n t e r e d  w a s  the

EVERGRFEN LEGAL SERVICES
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1 a m o u n t ,  i f  any, t h a t  w a s  a d m i n i s t r a t i v e l y  e s t a b l i s h e d  b y  the 

d e f e n d a n t  u p  t o  t h e  A F D C  p a i d  o u t  d u r i n g  t h o s e  m o n t h s .  42 USC 

§656; 4 5  C F R  §302,50.

6 . 3 9  T h e  a m o u n t  o f  p u b l i c  a s s i s t a n c e  t h a t  C A R O L Y N  O L S O N  and 

h e r  c h i l d r e n  r e c e i v e d  b e t w e e n  1 9 7 6  a n d  1 9 8 0  e x c e e d e d  t h e  m o n t h l y  

a m o u n t  o f  t h e  s u p p o r t  o b l i g a t i o n s  w h i c h  h a d  a c c r u e d  a s  o f  t h e  last 

m o n t h  t h e  f a m i l y  r e c e i v e d  a s s i s t a n c e .

6 . 4 0  W h e n  C A R O L Y N  O L S O N  a n d  h e r  c h i l d r e n  t e r m i n a t e d  A F D C  in 

1980, d e f e n d a n t  w a s  n o t  e n t i t l e d  t o  r e t a i n  f u t u r e  a c c r u a l s  o f  c h i l d  

s u p p o r t  t o  r e i m b u r s e  i t s e l f  f o r  a s s i s t a n c e  p r e v i o u s l y  p a i d ,  e v e n  

t h o u g h  t h e  m o n t h l y  a m o u n t s  o f  a s s i s t a n c e  Ms. O l s o n  r e c e i v e d  in A F D C  

h a d  e x c e e d e d  t h e  m o n t h l y  a m o u n t  o f  Mr. G o s t i s c h e f  s a n d  Mr. 

L e s s a r d * s  s u p p o r t  o b l i g a t i o n s .  C A R O L Y N  O L S O N  d i d  n o t  b e l i e v e  th a t

f
t h e  a s s i s t a n c e  h e r  f a m i l y  r e c e i v e d  f r o m  1 9 7 6  t o  1 9 8 0  w a s  c o n s i d e r e d  

t o  b e  a l o a n  w h i c h  s h e  w a s  o b l i g a t e d  t o  r e p a y .

6 . 4 1  A f t e r  C A R O L Y N  O L S O N  a n d  h e r  c h i l d r e n  c e a s e d  r e c e i v i n g  

a s s i s t a n c e  i n  1 9 8 0  s o m e  c h i l d  s u p p o r t  w a s  p a i d  b y  Mr. L e s s a r d .  His 

p a y m e n t s  w e r e  r e c e i v e d  a n d  d i s t r i b u t e d  b y  d e f e n d a n t ' s  O f f i c e  of 

S u p p o r t  Enforcement.- P a y m e n t s  r e p r e s e n t i n g  c u r r e n t  s u p p o r t  and 

a r r e a r s  t h a t  a c c r u e d  a f t e r  C a r o l y n  O l s o n  w e n t  o f f  a s s i s t a n c e  w e r e  

f o r w a r d e d  to  C A R O L Y N  O L S O N  a s  is r e q u i r e d  b y  42 U . S . C . §657(c) and 

R C W  2 6 . 2 3 . 0 3 5 .  C h i l d  s u p p o r t  a r r e a r a g e s  n e v e r t h e l e s s  a c c u m u l a t e d  

d u r i n g  t h e  m o n t h s  C A R O L Y N  O L S O N  w a s  n o t  r e c e i v i n g  a s s i s t a n c e  

b e c a u s e  Mr. L e s s a r d cs p a y m e n t s  w e r e  s p o r a d i c  a n d  in a m o u n t s  less 

t h a n  $ 1 7 0 . 0 0  p e r  m o n t h .

6 . 4 2  A s  o f  D e c e m b e r  29, 1989, C A R O L Y N  O L S O N ' s  s h a r e  o f  c h i l d  

s u p p o r t  a r r e a r s ,  a c c o r d i n g  t o  O S E  r e c o r d s ,  w a s  o v e r  $ 9 , 0 0 0 . 0 0 .
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1 6.43 As of December 29, 1989, defendant's share of child

2 support arrears, according to OSE records, was over $8,000.00.

3 6.44 After CAROLYN OLSON stopped receiving AFDC in 1980 she

4 supported herself and her children with a  combination of earnings

5 as a  self-employed accountant and paralegal and child support. In

6 January 1990 CAROLYN OLSON reapplied for AFDC for herself and her

7 son because of medical problems, and her inability to continue

8 generating income from her business.

9 6.45 When CAROLYN OLSON reapplied for AFDC in 1990 she

i1 10 executed a new child support assignment. The assignment form she

! 11 signed did not inform her that if she returned to AFDC, defendant

12 would claim her child support arrears to repay AFDC previously paid

13 out. (A copy of the assignment form is attached as Exhibit F).

14 No other communication informed her of this either.

15 6.46 Because CAROLYN OLSON and her children returned to

16 assistance, defendant claims that it can retain support arrears

17 that accrued after CAROLYN OLSON went off assistance in 1980 to

18 reimburse itself for any assistance Ms. OLSON received before she

19 terminated AFDC in 1980, Consequently, defendant claims ownership

20 of all the unpaid child support owed by Mickey Gostischef and

21 Stephen Matthew Lessard.

22 VII. IRREPARABLE INJURY

23 7.1 Plaintiffs and the class they seek to represent will

24 suffer immediate and irreparable injury if the defendant is allowed

25 to keep instead of distribute the support collected following a

26 family's termination from AFDC.

27

28

EVERGREEN LEGAL SERVICES
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8.4 Defendant's failure to provide adequate and timely notice 

to public assistance applicants who are former recipients that it 

intends to retain, if the applicants receive assistance, support 

arrears accrued since they stopped receiving assistance to pay 

itself for the earlier public assistance received violates the due 

process clauses of the Fifth and Fourteenth Amendments to the 

Constitution of the Unit '.d States.

PRAYER FOR RELIEF

WHEREFORE, plaintiffs request that this Court:

1. Assume jurisdiction of this case;

2. Certify this action as a class action pursuant to Fed. 

R.Civ, P. 23(a) and 23(b)(2)?
f

3. Issue an order declaring that defendant's challenged 

actions, policies, and practices are inconsistent with the Social 

Security Act, 42 USC §654(6), 42 USC §656, 42 USC §657(c), federal 

regulations, 45 CFR §302.50, 45 CFR §302.51(f), and the due process 

and equal protection guarantees of the Fifth and Fourteenth 

Amendments to the U.S. Constitution;

4. Enter an order preliminarily and permanently enjoining- 

defendants from continuing to apply their policies and practices 

in violation of the Social Security Act, federal regulations, and 

the Constitution of the United States;
r

5. Order defendant to notify all members of the plaintiff 

class of this Court's judgment and their rights thereunder;

6. Award plaintiffs their costs and reasonable attorney's 

fees pursuant to 42 USC §1988;
• V

EV ERG REEN  LEGAL SERVICES
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7.2 There is no other remedy at law as complete and adequate 

as the remedy in equity to protect plaintiffs and the class they 

seek to represent from said injury,

VIII, CLAIMS FOR RELIEF 

8.1 Defendant, acting under color of state law, deprives 

plaintiffs and other class members of rights s e w e d  by federal 

Statutes, including 42 USC §657(c), 42 USC §654(6), 42 USC §656,

federal regulations, including 45 CFR §302.50, 45 CFR §302.51(f), 

and the federal constitution, in violation of 42 USC §1983, by

10 failing to distribute to a family that is no longer receiving

1 1 assistance, but which in the past received assistance on at least

12 two separate occasions, child support arrears that accrued during

1 3 the intervening months to the extent that these arrears exceed the
P14 amount which will reimburse defendant for assistance the family

15 subsequently received.

16 8-2 Defendant violates the due process clauses of the Fifth

17 and Fourteenth Amendments to the U,S. Constitution, the Social

13 Security Act, and federal regulations by claiming entitlement to

19 reimbursement of the full amount of public assistance paid out

20 rather than the amount of child support accruing during and prior.

21 to the period public assistance was paid,

22 8,3 Defendant's distribution policy violates the due process

23 clauses of the Fifth and Fourteenth Amendments to the U.S.

24 Constitution, the Social Security Act, and federal regulations by

25 effectively reviving, whenever a recipient reapplies for public

26 assistance, an earlier a s s i g n m e n t  of support rights which has

27 terminated by operation of federal law.

28 */
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1 /. Grant plaintiffs and class members such additional and 

further relief as justice may require.

DATED this 26th day of July, 1990,

Tom Chin 
Deborah Perluss 
Joyce Brekke 
Attorneys for Plaintiffs
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2 Tom chin
Evergreen Legal Services 
500 W. 8th street, suite 275 
Vancouver, WA. 98060 
(206) 693-2941

Deborah Perluss 
Evergreen Legal Services 
101 Yesler, suite 300 
Seattle, WA. 98104 
(206) 464-5933

Joyce BreJcke 
Evergreen Legal services 
500 W. 8th street, suite 275 
Vancouver, WA. 98660 
(206) 693-2941

Attorneys for Plaintiffs

JUDGE TANKER

RECE IVED

APR 1 0 1991

* A L A S K A  LEGAU ’ 
SERVICES CORE. 

FAIRBANKS '

UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF WASHINGTON

NATALIE JENSEN, SHARYN WOODRUFF, and 
CAROLYN OLSON, individually and on 
behalf of all others similarly situated,

Plaintiffs,

vs,

RICHARD THOMPSON, Secretary, state of 
Washington Department of Social and 
Health Services,

Defendant.

CLASS ACTION 

NO. C90-5313T

PLAINTIFFS' MEMORANDUM 
IN SUPPQRT OF MOTION 
FOR SUMMARY JUDGMENT 

(FRCP 55)
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Plaintiffs and class members are parents of minor children in 

Washington State who applied for and received public assistance 

from defendant Department of Social and Health services (DSHS) on 

at least two separate occasions.1 Plaintiffs sought assistance in 

many cases because defendant's office of Support Enforcement (OSE) 

did not collect the support plaintiffs were owed under existing 

court orders. As a result of defendant's practices, needy families 

and children have lost thousands of dollars in child support rights 

that properly belong to them.

Defendant’s wrongful practice, Which is undisputed, is its 

claim that it can reimburse past public assistance plaintiffs 

received from child support that accrued after they stopped 

receiving public assistance .if plaintiffs return to assistance. 

Defendant asserts this claim regardless of how brief the subsequent 

period of assistance turns out to be. Defendant admits that it has 

no claim to this child support so long as the family never returns 

to assistance. The instant the family returns to assistance, 

however, defendant claims all unpaid child support which accrued 

since the family last received assistance to reimburse itself for

T . IN TRO D U C T IO N

23

24

25

26

27

28

1In an order entered on November 14, 1990, the court certified 
a class defined as follows: a) persons who have gone on and off 
public assistance (AFDC/FIP) at least twice in the State of 
Washington, and b) for whom some child support was owed and unpaid 
for the period(s) between when assistance was received, and c) for 
whom the child support obligation assigned to the State for an 
earlier assistance period was less than the amount of AFDC/FIP paid 
to the family during that same period, and d) for whom the child 
support that was owed and unpaid for the period following 
termination from public assistance plus the support owed for the 
subsequent period is greater than the assistance received during 
that subsequent period.
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any public assistance received in the past. The financial injury 

and hardship that plaintiffs suffer as a result of this practice 

is further compounded by defendant’s failure to adequately inform 

applicants of the. practice.

Plaintiffs maintain that defendant’s challenged practice 

violates federal regulations, is inconsistent with the Social 

Security Act, frustrates Congress' intent that children be entitled 

to receive support that comes due after they go off public 

assistance, and constitutes a taking of property without due 

process of law in violation of rights guaranteed them under the 

Fifth and Fourteenth Amendments to the United States Constitution.

II. ILLUSTRATION

Defendant’s practice is best illustrated by the following

example used elsewhere by the State, and will be referred to

t h r o u g h o u t  t h i s  m e m o r a n d u m ;

Assume that a family receives public assistance benefits 
in the amount of $10,000.00 and the state collects all 
the child support due during that period of time, which 
is $3,000,00. The family terminates from public 
assistance and an additional $4,000.00 worth of support 
accrues. The family then goes on public assistance for 
a second time... The state will use the ’’gap period 
arrears” of $4,000.00 to reimburse unpaid-AFDC benefits 
from either the first or second welfare period.

Letter from Daniel Radin to Regional Representative of HHS, dated

July 9, 1990, Paine Deposition Ex. 1 (Attached here as Exhibit

”A") .  P l a i n t i f f s  a s s e r t  t h a t  t h e  i n t e r i m  a r r e a r s  o f  $ 4 , 0 0 0  can

only be used to reimburse public assistance during the second

assistance period. This is because no child support which had been

assigned to the State is due and unpaid as of the time the family

stopped receiving public assistance.

•*/
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policies cause is demonstrated by the attached affidavits of 

plaintiffs and class members. For example, Natalie Jensen received 

Aid to Families with Dependent Children (a f d c ) when two of her 

children were young. Natalie Jensen became self-supporting and 

went off AFDC. After this, $11,500 in unpaid child support due 

under a divorce decree accumulated. During this time, the Jensens 

did not receive AFDC and defendant's Office of Support Enforcement 

(OSE) did not succeed in collecting child support for the family. 

For almost four years Ms. Jensen supported herself and her children 

from her earnings. Because of a temporary disability precluding 

employment and the lack of income from child support, Natalie 

Jensen reapplied for AFDC and received a total of $1,734 over a 

three-month period. She then returned to work and ultimately 

reconciled with her former husband. OSE then began garnishing Ms. 

Jensen's former husband's wages and claimed that the $11,500 coming 

due during the 4 years the family was off assistance (and the more 

than $8000 due during the months the family received AFDC), 

belonged to the State until all AFDC ever paid the family was 

reimbursed. At the present time the garnishment continues/ the 

State retains all the funds collected and the family has a reduced 

income available to meet the children's present needs,

Linda McDaniel and her children received AFDC from 1982-1985. 

sne became a registered nurse, terminated AFDC, and worked to 

support herself and her children. Her former husband paid court 

ordered support sporadically and OSE did not succeed in obtaining 

regular collections from him. After Ms. McDaniel became ill and 

had exhausted her sick benefits at work, she returned to AFDC for
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three months in 1989. When she applied for assistance, she asked 

what she would be giving up in support rights if she returned to 

public assistance. She was told she would only lose rights to the 

support that came due during the months she received assistance. 

Instead, the State now claims the unpaid support accruing over the 

four years between 1985 and 1989 when the family was not on AFDC 

to repay AFDC they received between 1982 and 1985.

III. JURISDICTION 

Plaintiffs move for summary judgment and seek declaratory and 

injunctive relief under 28 U.S.C. §§ 2201 and 2202. Their claims 

arise under 42 U.S.C. § 1983. Jurisdiction exists pursuant to 28 

U.S.C. §§ 1331 and 1343 (3). Maine v. Thiboutot. 448 U.S. 1, 4 

(1980).

IV. SUMMARY JUDGMENT STANDARDS 

FRCP 56(a) and (c) provide that summary judgment is proper 

when there are no genuine issues of material fact, and the moving 

party is entitled to judgment as a matter of law. Anderson v 

Liberty Lobby, 477 U.S. 242 (1986), There is no genuine issue as 

to the material facts. The undisputed facts have either been 

admitted by the defendant, appear from its own documents, or in 

deposition testimony of department personnel. Plaintiffs' claims 

rest strictly upon questions of law to be decided by the court, 

10 C. Wright, A. Miller, M. Kane, Federal Practice and Procedure 

2712, 2713, n, 10 (2d Ed. 1983).

V. STATEMENT OF UNDISPUTED FACTS 

The undisputed material facts are as followst 

If a family does not reapply for public assistance, cjî ld

PLAINTIFFS* MEMORANDUM - Page 4 400 WEST 4TH STREET, SUITE 373 VANCOUVER, WASHINOTON taSW (300) 6M-2941
•  AA. .  A . . . . A



{ '• •• 4X

1 support coining clue under a court or administrative order since the

2 family last received public assistance belongs in full to the

! C family. (DeKay Dep. at 23:13-21) (Cited references to Depositions

4 are attached as appendixes). The moment the family reapplies for

5 public assistance the State claims that child support to repay in

6 full public assistance paid the family at any time in the past and

7 in the future. This occurs even though public assistance is not

| 8 a loan which the family is obligated to repay, (Paine Dep. at

g 75:25; 76:1-5).

10 When a family returns to public assistance, the State

11 aggregates the total amount of public assistance ever paid and the

*•12 total amount of child support arrears owed, regardless of when they

13 accrued, and applies support collections against all public

14 assistance ever paid. (Paine Dep. at 90:13-22? 91:7-11? DeKay Dep.

15 at 24:2? 25:1-4; 27:5-29).

16 As part of the application process the family applying for

17 assistance must sign an assignment of support rights form. (Bergh

18 Dep, at 18:15-16) The forms most recently used are attached as

19 Exhibits ,'B'f and "C". These forms are drafted by OSE but presented ^

20 for signature to applicants for public assistance by(iy-A office^

21 personnel. (Paine Dep. at 30:1-12; Bergh Dep, at 17:16-25; 18:15-

22 16) ,

23 VI. ARGUMENT

24

25

A. FEDERAL LAW PROHIBITS REIMBURSEMENT OF PUBLIC ASSISTANCE 
FROM CHILD SUPPORT ACCRUED AFTER A FAMILY STOPS RECEIVING 
ASSISTANCE.

26 The child support enforcement provisions of Title IV-D and the

27 public assistance program provisions of Title IV-A of the Social

28 Security Act are interrelated and are designed to help poor

EVERGREEN LEGAL SERVICES
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families achieve self-sufficiency. 42 U.S.C. § 651 e£ seq. ,■ 42

2 U.S.C. 601 § et,seq. As a condition of receiving federal funds for

3 the State's AFDC program, DSKS is required to provide support

4 enforcement services to both families receiving AFDC and to

5

*  6

families not receiving AFDC, in accordance with Title i v-d of the
t o u iA
Security Act, 42 U.S.C. §651 £t seq, ,  implementing federal

7 regulations, 45 C.F.R. § 301 et seq. ,  and a State plan approved by

8 the U.S. Department of Health and Human Services.

9 As a condition of receiving public assistance, an applicant

10 must assign to the State any child support rights which exist on

11 behalf of a child for whom public assistance is sought, and which

12 have accrued "at the time such assignment is executed." 42 U.S.C.

13 § 602(a)(26)(A),  45 c.F.R, § 232.11(A) ( l ) (ii) .  The applicant must

14 also assign rights to support that come due while the family is

15 receiving assistance. The support rights assigned to the state

16 during the assistance period constitute "an obligation owed to such

17 State by the individual responsible for providing such support."

18 The obligation is limited by the support amount established by

19 court order or administrative process. 42 u.s.c. § 656(a)(1) and

20 (2), 45 C.F.R. § 302.50 (a) and (b). In the example given above,

21 $3,000 represents the limit of the state's claim for the initial

22 assistance period.

23 The assignment of child support rights is an assignment for

24 purposes of collection only. 42 U.S.C. § 656(a)(1), 45 C.F.R. §§

25 232.20(b), 45 C.F.R. 302.50(c). It does not govern the state's

26 right to retain or duty to distribute child support once collected.

27 Distribution of support is governed by 42 U.S.C. § 657 and 45

28 C.F.R. § 302.51. , „/
EVERGREEN LEGAL SERVICES
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1 Child support collected by the IV-D agency while a family 

receives assistance is used to determine ongoing financial 

eligibility on the basis of whether the monthly support obligation 

is sufficient to meet the needs of the child as seu off against the 

monthly public assistance grant. 45 C.F.R. §§ 232.20, 302.32. In 

accordance with rules prescribed in 45 C.F.R. § 302.51(b)(l)-(5), 

the State either distributes each support payment it collects to 

the family receiving assistance or retains it to offset AFDC 

expenditures.

When a family goes off public assistance, the assignment 

terminates as to future accruals of support, but the State's 

obligation to collect and distribute child support continues "on 

the same conditions and on the same basis as in the case of the 

individuals to whom services are furnished" who are not recipients 

of public assistance. 42 U.S.C. § 657(c), 45 C.F.R. § 302.51(f).

The State concedes that support which comes due after a family 

goes off public assistance belongs to the family and is not 

available to the State to reimburse public assistance previously 

furnished. (Paine Dep. at 79:17-25; 83:6-24; DeKay Dep. at 23:8- 

21). Thus, in the above example, the State would agree that as 

long as the family stays off AFDC the State has no claim to the 

$4,000 in post-assistance support even though the total support due 

and collected during the assistance period ($3,000) was less than 

the assistance the family previously received. This is because 

under 42 U.S.C. §656, the amount of the support obligation owed by 

the responsible parent is less than the amount of assistance 

furnished when the family terminates public assistance, and the 

amount of the State's claim is limited to the amount of the support
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obligation.

The family is also not required to pay the deficit that may 

exist between the value of assistance it received and the total 

support owed for the assistance period. Public assistance is not 

a loan to the family in need, and is not conditioned upon the 

giving of collateral of equal or greater value to satisfy the 

difference between the amount cf public assistance received and the 

amount of child support owed under the assignment. (Paine Dep. at 

62 :19-25; 63:1-11).

10 B. THE STATE'S AUTHORITY TO RETAIN CHILD SUPPORT COLLECTIONS 
TO REIMBURSE ITSELF FOR PUBLIC ASSISTANCE PAID TO THE FAMILY IS NOT

11 BASED ON THE PUBLIC ASSISTANCE ASSIGNMENT.

12 The State's right to reimbursement for public assistance is

13 not co-extensive with the public assistance assignment of support.

14 Federal law requires that distributions of support collected be

15 shared between the family and the State and Federal governments,

15 45 C.F.R. § 302.51(b). Federal law also recognizes that the child

17 support obligation may be less than the public assistance grant.

18 42 U.S.C. § 656,

19 Effective in 1984, if the State collects assigned support

20 while the family is on AFDC, the family is entitled to receive the

21 first $50 of each timely support payment, and any amount collected

22 on a monthly obligation higher than the AFDC grant. 42 U.S.C. §

23 657(b)(1) and (3), 45 C.F.R. § 302.51(b)(1) and (3). The state

24 retains current child support collections after the first $50 to

25 repay that, month's AFDC, 45 C.F.R. § 302.51(b)(2). In addition,

26 child support amounts collected during the assistance period which

27 include payments on support obligations for past months may be

28 retained by the State to reimburse public assistance payments jn̂ de
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during the months to which those support collections are 

attributable. „ 42 U.S.C. § 657(b)(4), 45 C.F.R. §§302.32(d),

302.51(b)(4).

The State’s retention rights are limited to the amount of the 

support obligation owed in a month in which assistance was provided 

(less the family's portion identified above) , unless the State also 

collects support amounts which represent the required support 

obligation "for periods prior to the first month in which the 

family received assistance", 45 C.F.R. § 302.51(b)(4) . These pre­

assistance amounts may reimburse the difference between the support 

obligation owed for the assistance period and the amount of public 

assistance paid during that period. 45 C.F.R. § 302.51(b)(4). 

Only if there are pre-AFDC arrears may the State collect any 

shortfall between the monthly child support obligation and the A F D C  

grant. 45 C.F.R. § 302.51(b)(4). The State never has access to 

post-AFDC arrears for this purpose. Thus, in the example above, 

nothing is available for the State's retention as reimbursement 

beyond the $3,000 already collected, because no child support 

arrears are owed in the period prior to the initial receipt of 

public assistance.

The State is not authorized to seek reimbursement of public 

assistance expenditures from future accruals of support, Amounts 

collected in excess of amounts required to be distributed under 45 

C.F.R. § 302.51(b) (1)-(4) must be distributed to the. family. 45 

C.F.R. § 302.51(b)(5). Thus, in our example, there are no support 

arrears from which the State may capture the $7,000 deficit between 

the support owed and paid during the assistance period and the 

total amount of assistance provided to the family. .
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When a family goes off public assistance, the State does not 

accrue any greater rights than it had while the family was 

receiving assistance. Upon termination from public assistance, the 

assignment of support rights terminates "except with respect to the 

amount of any unpaid support obligation that has accrued under such 

assignment." 45 C.F.R, § 302.51(f) (emphasis added). The State

can continue to seek reimbursement for public assistance 

expenditures only in the same way it could while the family 

received assistance.

C. THE COLLECTION, RETENTION, AND DISTRIBUTION OF SUPPORT 
RULES DO NOT CHANGE IF A FAMILY IS FORCED TO REAPPLY FOR PUBLIC 
ASSISTANCE AFTER A PERIOD OF NON-RECEIPT.

The rules that govern whether support collections should be 

distributed to the family or retained by the State, contrary to 

defendant's practice, operate the same way when a family reapplies 

for public assistance, but with respect to the following assistance 

period. A new assignment of support rights is required as a 

condition of eligibility for the assistance the family is seeking 

to receive. (Bergh Dep. at 49:22-25; 50:1-2). Once again,

distribution occurs as provided in 42 U.S.C. §657 (b) and 45 C.F.R.
• 5 c,W‘ **

§ 302.51(b). The State continues to be limited to the amount of
A

the support obligation as reimbursement for public assistance 

unless the State collects, during the assistance period, child 

support amounts which represent the required support obligation for 

"periods prior to the first month in which the family received 

assistance." 45 C.F.R. § 302.51(b)(4). There is still no

authority to retain support collections that represent periods 

after the family received assistance to satisfy the difference 

between what was owed in child support and the assistance paid
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1 during a prior period of assistance.

When a family returns to public assistance, the State's 

practice, challenged here, is to aggregate the total amount of 

public assistance ever paid and to claim the total amount of child 

support arrears owed, regardless of when they accrued. This is 

what happened to Natalie Jensen and Linda McDaniel and other class 

members. The State pays no attention to when the assistance was 

paid or when the support obligation accrued. Nor does the State 

care how much public assistance is paid out in the subsequent 

period. (DeKay Dep. at 25-26). It could be as little as one

month's public assistance grant. (DeKay Dep, at 25-26). 

Consequently, the State unlawfully applies the interim child 

support arrears ($4,000 in the above example) which accrued after 

the family stopped receiving assistance to repay the prior public 

assistance deficit. (Paine Dep. at 74-79, 90-91). This practice 

violates 45 C.F.R. § 302.51(b)(4), 45 C.F.R. § 302.51(f), as well 

as 42 U.S.C. § 656.

The defendant's position that reapplication triggers a 

substantive claim to support that accrued in the interim period to 

reimburse itself for any assistance the family has ever received 

is inconsistent with the principle that the assignment ended when 

the family previously went off assistance, and is prohibited by 45 

C.F.R. § 302.51(b)(4). No statute or regulation provides that 

support which accrued during the interim period (and which belongs 

to the family) instantly belongs to the State for back AFDC the 

moment the family receives any assistance at a later date. Rather, 

the pool of funds available to the State to reimburse assistance 

furnished in an earlier period is settled, once and for all, based
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on the fixed amount of arrears accrued when the family went off 

assistance and..the assignment terminated. The state's practice 

violates the basic principle expressed in 42 U.S.C. §656, that the 

debt due the State is limited to the value of the support 

obligation owed as of the time the assignment is executed and which 

accrues during the assistance period. By claiming the accrued 

post-AFDC arrears ($4,000 in our example) to reimburse the deficit 

from an earlier period of assistance, the State effectively 

converts the debt due the State from "the individual responsible 

for paying support" (42 U.S.C, § 656) to a state debt owed by the 

needy family.

No reasonable interpretation of the statutes and regulations 

sustains the State's position. In interpreting statutes and 

regulations, the court must not be guided by a single sentence or 

part or a sentence but must I o o k  to the provisions of the whole law 

and to its object and policy. Pilot Life Ins. Co. v. Dednaux. 481 

U.S. 41, 50 (1987). Words must be read in their context and with 

a view to their place in the overall scheme. United States v. 

Morton. 467 U.S. 522, 828-829 (1984). The State's view fails to 

take into account when the support accrued and when the assistance 

was furnished? it overlooks the fact that an assignment provides 

the State support rights from which the State can seek to reimburse 

itself for future assistance that the family receives after the 

assignment is executed. Seaqraves v. Harris, 629 F,2d 385, 392 

(5th Cir. 1980). Most significantly, it ignores the fact that the 

assignment terminates when a family goes off assistance and that 

future accruals belong to the family, many of whom have endured 

significant economic hardships due to the non-receipt of child
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1 support while attempting to remain free of the public assistance

2 system. The statutes and regulations must be read together and

3 interpreted in a way that is consistent with the principle that an

4 assignment begins when a family receives public assistance and ends

5 when the family terminates public assistance. Nowhere is the state

6 given the authority to revive an assignment which has long since

7 terminated in order to claim post-AFDC support arrears to reimburse

8 prior public assistance.

>3 D, THE RETENTION OF CHILD SUPPORT WHICH ACCRUES FOLLOWING
TERMINATION FROM PUBLIC ASSISTANCE TO REIMBURSE PUBLIC ASSISTANCE 

10 RECEIVED DURING AN EARLIER PERIOD IS INCONSISTENT WITH THE POLICY
UNDERLYING THE SOCIAL SECURITY ACT AND THE CHILD SUPPORT 

1! ENFORCEMENT PROGRAM STATUTES.

12 Th® evolution of the federal child support enforcement program

13 is a dramatic story of Congress1 increasingly aggressive efforts

14 to compel the States to aid poor families.' A principal goal of the

15 federal Aid to Families with Dependent Children program since 1935

16 has been to "help maintain and strengthen family life and to help

17 [parents] to attain or retain capability for the maximum self-

18 support and personal independence.,.” 42 U.S.C. § 601, Shea v.

19 yi.alpando, 416 TJ.S. 251, 253 (1974), That goal became more elusive

20 as the growing problem of non-support by absent parents became a

21 significant cause of families resorting to AFDC.

22 la 1974 Congress enacted Title IV-D of the Social Security Act

23 in response to this alarming situation. P.L. 93-647 § 101(a), 88
24 Stat. 2351, 42 U.S.C. § 651 et. seq. Legislative history of the

25 IV-D program demonstrates the focus of Congressional concern:

26 The problem of welfare in the United States is, to a
considerable extent, a problem of the non-support of children27 by the absent parents. Of the 11 million recipients who are
not receiving [AFDC], 4 out of every 5 are on the rolls

28 because they have been deprived of the support of a parent
who has absented himself from the home.

EVERGREEN LEGAL SERVICES
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Senate Report 93-1356, 93rd Cong. 2d Session (1974) reprinted in 

1974 U.S. Code. Cong, and Ad. News (USCCAN) 8146-7 (citing Rand 

Corporation Study, Winston and Forsher, “Nonsupport of Legitimate 

Children by Affluent Fathers as a Cause of Poverty and Welfare 

Dependence“, December 1971).

Title IV-D .first mandated that States establish procedures for 

establishing paternity and support obligations, locating absent 

8 parents, and collecting child support through judicial and

g administrative procedures. Congress expressly made support

10 enforcement procedures available to non-welfare families in

1 1 recognition that “the problem of non-support is broader than the

12 AFDC rolls and that many families might be able to avoid the

13 necessity of applying for welfare in the first place if they had

u  adequate assistance in obtaining support due from absent parents."

15 I£a.# 1974 USCCAN at 8158.

16 Congress deemed the public assistance assignment of support

17 for collection as the “most effective and systematic method for an

18 AFDC family to obtain child support from a deserting parent..."

1 9  I D , ,  1974 USCCAN at 8152. Thus, the mandatory assignment of

20 support rights as a condition of receiving AFDC was added to Title

21 IV-A of the Social Security Act when Title IV-D was enacted. P.L.

22 93-647, § 101(c), 88 Stat 2337, 42 U.S.C. § 602(a)(26).

23 The distribution of support during the assistance period was

24 separately provided for in 42 U.S.C. § 657(b). in order to ensure

25 the successful transition from AFDC to self-sufficiency, in 1974

26 Congress authorized the States to continue to collect child support

27 for a three month period after a family stops receiving public

28 assistance, and pay the support to the family. 42 U.S.C. §657(c),
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1 See Seaqraves y. Harris, 629 F.2d at 391. Congress considered that 

this transition period would allow the state sufficient time to 

notify "the father that in the future he will be making support 

payments directly to the family..." 1974 USCCAN at 8153. After 

the three month period, child support collections would go to the 

family, except that the state retained its interest to retain 

excess collections to satisfy previously assigned support. 

Seaqraves f supra at 392.

In 1987, Congress amended 42 U.s.c, §657(c) to require States 

to continue support enforcement efforts indefinitely to all former 

AFDC recipients. Omnibus Budget Reconciliation Act of 1987, P.L. 

100-203, § 9141(a)(1), 101 Stat. 1330-321, eff. Dec. 22, 1987. All 

post-AFDC child support funds collected must now be paid to the 

family.

The statutory changes in §657(c) reflect the evolution in 

policy underlying the federal child support enforcement program. 

Congress increasingly intends that families benefit from effective 

child support collections and that more funds be passed through to 

them.

For example, in 1984, in order to redress the States* 

inadequate implementation of child support enforcement procedures, 

particularly with respect to non-welfare families, Congress enacted 

the Child Support Enforcement Amendments of 1984, Sen. Rept., 

teUpXdy No. 98-387 at 22, 48, reprinted in 1984 USCCAN 2397, 2418, 

2444. Congress expressly required each state to implement and use 

specific enforcement tools (such as mandatory wage withholding, 

imposition of liens, interstate enforcement procedures, 

interception of federal income tax refunds, and posting of bonds
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1 and other security) and to give support enforcement services to 

non-AFDC families equal to those it gives AFDC families, P.L. 98- 

378, 98 Stat. 1305, effective October 1, 1984, see 42 U.S.C,

§§654(6), 658, 666. Congress also restructured federal financial 

incentives to encourage States to focus on non-AFDC support 

collections, 42 U.S.C. §658(a). As regards former AFDC 

recipients, Congress recognized that "child support enforcement on 

behalf of these families may be crucial in enabling them to retain

their economic independence." Sen. Rept, 93-378, supra, at 2432.A
In 1988, the child support enforcement tools were strengthened 

yet again in the Family Support Act of 1988, P. L, 100-485, §104, 

102 Stat. 234. This time, Congress focused on the systemic delays 

by States in undertaking effective child support enforcement ; 

actions. Congress mandated HHS to implement specific standards and I 

timelines by which states must begin enforcement action after 

application for services, timelines for distribution of support 

once collected and mandates for periodic review of support orders 

and collection actions. P.L. 100-485, §§101(a), 103(c), and 111,

Since 1974, Congressional efforts to compel States to enforce 

child support have been aimed at helping low income families 

(usually single women with small children) to become self- 

sufficient and at reducing welfare costs by avoiding the need for 

public assistance. Behunln v Jefferson County Department of Social 

Services. 744 F. Supp. 255 (D. Colo. 1990), Defendant’s policy 

instead furnishes a disincentive for aggressive support collection 

on behalf of some families who have terminated from public 

assistance. For instance, if the State does not collect support
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or delays collection and the family returns to public assistance,2 

the State claims the support not collected to reimburse itself for 

any past assistance the family has received. Though plaintiffs 

attribute no ill motives to the state when delays occur, the court 

should not interpret the regulations in a manner which allows the 

State to benefit from delay.3 The families adversely affected by 

the State’s practice have often endured long periods of economic 

hardship due to the non-receipt of child support.4 Natalie Jensen 

and Linda McDaniel, for instance, returned to public assistance for 

very short periods of time and only when public assistance was a 

last resort.

2Systemic delays in collection actions by the support 
enforcement agency are not uncommon. In a report of the Washington 
State Governor’s Executive Task Force on Support Enforcement, the 
systemic delays were documented:

The Office of Support Enforcement caseload has continued 
to increase every year but the funding for staff and 
equipment has not increased to meet the demand. As a 
result, enforcement has been delayed in some cases.

Final Report, Governor's Task Force on Support Enforcement (Sept. 
1986) at 17.

30ne advantage the state obtains from claiming interim accrued 
arrears(to reimburse the public assistance previously paid to the 
family) is the priority status it enjoys with respect to funds 
collected through the federal income tax refund intercept system 
authorized by 42 U.S.C. § 664, 45 C.F.R. § 303.72(h), Under these 
provisions any amounts attributable to the "state's arrears" must 
be reimbursed before the "family's arrears."

4In 1986, the Governor's Task Force reported:

The failure of parents to financially support their 
children has reached alarming proportions, The federal 
government reports that 40 percent of single parents in 
this country <are without an order for child support. Of 
the 60 percent who have support orders, 28 percent get 
no payments and 25 percent get only part of the amount 
owed. The total unmet obligation amounts to almost $4 
billion per year.

F i n a l  R e p o r t  a t  12.
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E. DEFENDANT'S PRACTICE DENIES PLAINTIFFS DUE PROCESS.

X. Defendant’s Practice Constitutes an 
Unconstitutional Taking under the Fifth 
Amendment.

The Fifth and Fourteenth Amendments to the U.S. Constitution 

provide that private property cannot be "taken for public use 

without just compensation." To establish a claim that government 

action constitutes a "taking," three factors have generally been 

recognized as significant: 1) the economic impact of the

regulation or practice on the claimant, 2) the extent to which the 

practice has interfered with distinct expectations and 3) the 

character of the governmental action. Bowen v. Gilliard. 483 U.S." 

587, 606 (1987). Nevertheless, no set formula has been developed 

to decide whether government action constitutes a "taking."' 

Instead the court has relied on "ad hoc, factual inquiries into the 

circumstances of each case." Connolly v Pension Benefit Guaranty 

Corn.. 475 U.S. 211, 224 (1986).

Plaintiffs and class members had distinct and legitimate 

expectations that supports rights accrued after they terminated 

from public assistance belonged to them and were not available to 

the State for past assistance. The governmental action here forces 

"some people alone to bear public burdens which, in all fairness 

and justice, should be borne by the public as a whole," A r m s tr o n g  

v. United States. 364 U.S. 40, 49 (1960). Public assistance is 

borne by the public as a whole; it is not a family's responsibility 

to repay. Defendant, however, is making plaintiffs repay public 

assistance received in the past from support rights that accrued 

after they went off assistance.

The economic impact on families affected by the defendant's
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practice here is severe. The family can lose thousands of dollars

in accrued support rights. In Natalie Jensen’s case, the State

claimed over $7700 in support in return for $1734 in AFDC. In

Cynthia ohlig’s case, the State claimed approximately $14,500 in

return for less than $6000 in AFDC. (Ohlig declaration). The

amounts plaintiffs received do not satisfy the ’’adequate

compensation” required for a constitutional "taking” under the

Fifth Amendment.

2. Defendant Fails to Provide Adequate Notice of 
Its Practice to Meet the Due Process Standards 
of the Fourteenth Amendment.

If the court concludes that defendant lacks the legal

authority to claim the child support arrearages disputed here, then

it will not be necessary to reach the notice claim. If, however,'

the court holds that DSHS has such authority it will be necessary

to decide whether the procedures used afford plaintiffs procedural

due process.

Child support due a custodial parent is a significant property 

interest in Washington. The parent is entitled to the money as 

trustee for the child, Hartman v. Smith. 100 Wn.2d 766, 764 P.2d 

7 * ”' (1984). Until she applies for public assistance, this property 

cerest belongs in full to the custodial parent and children, and

22 the State has no claim to it. 42 U.s.c. §654. Even after going

23 on AFDC the child and custodian retain a protectible property

24 interest in child support passed through to them pursuant to 42

25 U.S.C. §657(b). Vanscoter v. Bowen, 706 F. Fupp. 1432 (W.D. WA.

26 1988), aff'd in part, rev’d in part on other grounds 920 F.2d 1142,

27 1150 (9th Cir. 1990).

28 Under defendant's challenged practice, the child and
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custodian lose a significant portion of their property interest the 

moment they return to AFDC, because all child support arrears 

belonging to the family are converted to State arrears, (Paine 

Dep. at 89:10-16; DeKay Dep. at 26-28). The government cannot 

deny due process guarantees in any situation where a significant 

property interest is at stake. Board of Regents v. Roth. 408 U.S. 

564, (1972). Any significant governmental taking of property must 

be preceded by adequate notice. Mullane v. Central Hanover Bank 

and Trust. 339 U.S. 306, 314-15, (1950). The notice must be

reasonably calculated to inform the recipient of the action being 

taken. It must be of such a "nature as reasonably to convey the 

required information." Mullane. supra at 314-15,

The notice must be tailored in content and format to the 

particular audience. Memphis Light. Gas and Water Division v. 

Craft, 436 U.S. 1, 14-15 and n. 15, (1978) (notice of utility

service termination must be clear, since many readers may be 

unsophisticated). It must be sufficiently detailed and readable 

to meaningfully inform. Grueshow v. Harris. 492 F.Supp 419 (S.Dak, 

1980). In public assistance programs, notice of eligibility 

requirements is necessary as a matter of due process. Banks v. 

Tralnor 525 F.2d 837 (7th Cir. 1975).

In this case, only if adequate notice of the consequences of 

the required assignment is given can a public assistance applicant 

make an informed decision whether or not to accept public 

assistance benefits. The only notice DSHS gives applicants 

concerning the subject of child support falls far short of the 

constitutional standards articulated above.

Defendant acknowledges that the purpose of the current notice
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1 (Exhibit C) is to inform. (Paine Dep. at 133) . Yet, the notice

2 is not understandable for the intended audience. The notice

3 requires a loth grade reading level to comprehend (Declaration of

4 Carrol Tama). This is four grade levels higher than Defendant's

5 own standards recommend as appropriate for AFDC notices. (DSHS

6 Paperwork Management Manual, Ex. D).

7 The notice provides only generalized, incorrect, and overbroad

8 information. It does not accurately identify just what is being

g assigned. Defendant's administrator in charge of OSE policies

10 could only speculate as to what is meant by the words "support

11 debt" and "back support" in paragraph 1(a) and (b) of Exhibits B

12 and C (Paine Dep. at 126:7-23). He admits that one would have to

13 "read the statute" to discern the definition of those terms. A'

14 recipient must consult federal law to fully understand the impact

15

16

17

18

of paragraph 6, which upon signature "withdraws all prior

assignments ... unless they are in keeping w^th federal law."

(Paine Dep. at 128:20 - 129:2).

Defendant admits that although the assignment form states in
♦

19 paragraph 3 that "all" child support assigned "belongs to DSHS",

20 in reality the State is entitled to only a portion of the assigned

21 support. (Paine Dep. at 126-128:15-19). The forms fail to identify

22 which portions of child support belong to the parent and what

23 belongs to the State, and is particularly misleading because in

24 practice the State does pass through some child support during and

25 after the family receives AFDC.

2$ Defendant acknowledges that the assignment document is "not
I

27 an accurate statement of what's going on," (Paine Dep. at 128) and 1
28 that it "could be read a couple of different ways," (Paine Dep.
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at 130).

The noticer is ambiguous and completely fails to disclose that, 

if AFDC benefits are accepted, child support belonging to the 

family will be taken by the State to reimburse AFDC paid out years 

before. Instead, it states both that: "OSE will also enforce and

collect support for me when I stop getting public assistance" and 

that "after I am off assistance all support rights assigned above 

... belong to DSHS...". It is not at all clear from the language 

of the notice that a family will lose thousands of dollars in 

support by accepting a few months of AFDC. The burden should not 

be placed on plaintiffs "to be so perceptive as to divine such 

broad meaning from the small amount of information given in the 

notice". Grueshow v. Harris, supra at 423, (holding that a notice 

about availability of new •‘ssistance program funds was 

constitutionally defect. ailing to clearly inform a large

number of potential recipients of the basis for eligibility); 

Finberg v.Sullivan. 634 F. 2d 50 (3rd Cir. 1980) (failure to inform 

judgment debtor of statutory exemptions when bank account was 

garnished denied procedural due process). Defendant acknowledges 

that even its staff would have to consult federal statutes to know 

what particular provisions of the assignment form meant. (Paine 

Dep. at 118 - 119).

Oral conversations between AFDC applicants and an AFDC worker 

do not cure the deficiencies of the written notice. (Bergh Dep. 

at 51:10-52). In fact, two of the named plaintiffs have received 

explicit interpretations of OSE practices exactly contrary to 

DSHS's practices, (Decls. of Linda McDaniel and Sharyn Woodruff).

In evaluating the adequacy of notice and alternates,
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competing concerns must be weighed: The interest at stake for the

individual, the risk of an erroneous deprivation through the 

procedures used, the probable value of different or additional 

procedural safeguards, and the interest of the government in using 

the current procedures. Landon v. Flasencia, 459 U.S. 21 (1982), 

citing Matthews v. Eldridae. 429 U.S. 319 (1976).

The individual interest at stake in this case is great; it can 

be all the child support owed the custodian and the children. 

There is a major risk of error if the notice is not improved, since 

AFDC applicants do not know what rights they are giving up by 

accepting AFDC and therefore do not knowingly waive them. The 

burden on the State is nominal.5

For the reasons stated above, the notice is so inadequate as 

to deny procedural due process. The notice must be changed 

prospectively. I'.i cddition, any funds withheld from plaintiffs 

under the existing novice or previous versions have been taken

The court should grant plaintiffs' motion and declare that

defendant's challenged practices violate federal regulations, 

federal statutes, and the due process clauses of the Fifth and 

Fourteenth Amendments to the U.S. Constitution. The defendant 

should be enjoined from continuing these practices and be required

The state has already expressed its willingness to add a 
statement advising AFDC applicants that "the back support that is 
assigned may be used to reimburse the state for public assistance 
payments made in the past." Answer, paragraph 9.2. Though this 
would not resolve all of the defects, it would more meaningfully 
inform applicants of their rights and responsibilities. To'd^te, 
no such statement has been added to the notice.

without due process and must be refunded

VII. CONCLUSION

P L A IN T IF F S '  MEMORANDUM -  P a g e  2 3 EVERGREEN LEGAL SERVICESCLARK, KLICKITAT. SKAMANIA OFFICE 600 WEST «TH STREET. SUITE 276 VANCOUVER, WASHINOTON 83CCO 
(208) 693-25̂1



2

3

4

5

6

7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

1

~ZT
28

to remedy them by paying plaintiffs and class members the support 

that has been Wrongfully withheld from them.6 

Dated: March 13, 1991,

R e s p e c t f u l l y  s u b m i t t e d ,

Tom chin 
Deborah Perluss 
Joyce Brekke 
Attorneys for Plaintiffs

6Plaintiffs reserve the right to argue the scope of relief ̂ and 
to seek attorney’s fees under 42 U.S.C, § 1988 upon receiving a 
favorable declaration on the merits of their claims.
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