


E .USE COMMITTEE REPOI

Date Referred: February 21, 1992 FURTHER REFERRALS: Finance
Date of Committee Action: z 1+ J +

The JUDICIARY Committee considered: HB 422
HOUSE BILL NO. 4°2 REVOCATION OF DRIVER’S LICENSE

"An Act relating to the revocation of a person’s driver’s license, privilege to drive, or privilege to obtain a

license; and providing for an effective date."

RECOMMENDATIONS: *\ [ ] the same title
be replaced with C-S m 43A /q-ulJuU MxTa new title

] have attached amendments(s)

] do pass

] do not pass

] no recommendations

] individual recommendations

] additional referral to the Committee

ADOPTS: (iouU' Tf/frorW 2~ fnwi,,,// " letter of Intent

ATTACHES NEW FISCAL NOTE(s): A APPROVES PREVIOUS: (Bepvowe)

d Ps Vd4rir iX-
[ ] fiscal impact Pfiscal note(s)

[ 1 zero fiscal note [ 1 zero fiscal note(s)



A la: State Legisl ture

HOUSE OF REPRESENTATIVES

P.O. Box V

Official Business .
State Capitol
Juneau, Alaska 99811

HOUSE TRANSPORTATION COMMITTEE

LETTER OF INTENT

It is the intent of the House Transportation Committee to
reduce the Department of Public Safety fiscal note attached to
HB 422 to zero. The committee believes the funds requested
for one additional Tfull time position may not be necessary.
However, as the requirements in HB 422 are federally mandated,
the House Transportation Committee requests the Finance
Committees evaluate the DPS fiscal note to determine the need

for the additional position.



FISCAL NOTE

No. 1
STATE OF ALASKA Bill Version: HB 422
1992 LEGISLATIVE SESSION (H) Publish Date:_i/27/92
Revision D ate: Department Affected: Public Safety
Title: ~ "An Act relating to the revocation of ~ BRU:  Motor Vehicles
a driver's license for drug convictions. . Component:  Driver Services
Sponsor:  Rules
Requestor:  Governor COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 93 FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES 0 43.3 43.3 43.3 43.3 43.3
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 1.4 1.4 1.4 1.4 1.4
SUPPLIES 0 5 5 5 5 5
EQUIPMENT 0 8.2 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 53.4 45.2 45.2 45.2 45.2
CAPITAL 0 0 0 0 0 0
REVENUE GF/PRGM 0 54.0 54.0 54.0 54.0 54.0
FUND SOURCE: 1005
FUNDING: (Thousands of Dollars)
GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER GF/PRGM 0 53.4 45.2 45.2 45.2 45.2
FUND SOURCE: 1005
TOTAL 0 53.4 45.2 45.2 45.2 45.2
POSITIONS:
FULL-TIME 0 1 1 1 1 |
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year impact;
ANALYSIS: (Attach a separate page if necessary.)
See attached.
o iy Prepared By:  Juanita Hensleyy' A Phone: ,465-4335.
Lji") il Division: . Motor Yehicks Date: -.&/17/32
i“pproved by Commissioner. VBibhard L. Burton
X Agency:  Department of Public Safety Date:  ..1/17/92

Distribution (by preparer): Leg. Fin., Legislative Sponsor, Requestor, OMB/DBR, Gov. Legis. Ofc., & Impactod Agency(les).

Rev 10/7/91 0--.1.ITEE£Jloex,. Page__1 of_4_



Department of Public Safety
Analysis for Fiscal Note
Page 2 of 4

This bill, mandated by federal law, will require the Division of
Motor Vehicles to revoke the driver®"s license of persons who have
been convicted of controlled substance offenses in Alaska or 1in
the Federal Court system.

The Department of Law reports that approximately 500 persons a
year are convicted of misdemeanor or felony drug offenses each

year in Alaska. The federal law requires that notice of a
conviction must be sent to the offender®s home state, and the
home state must take the action to revoke the driver®s license.

The federal courts were not able to report the number of Alaska
residents who are convicted of drug offenses nationwide; the
Division of Motor Vehicles estimates an additional 100
convictions from the federal courts.

In order to handle these 600 additional license suspensions a

year, one full-time Document Processor 11l will be required. The
duties of this position are detailed in the attached request for
a new position. The cost for personal services for a Document

Processor 11l 1is 37.9; the additional 5.4 1is for overtime
expenses associated with reinstatement of a revoked driver-s

licenses. The overtime pay is requested in lieu of a Motor
Vehicle Representative 11l position, as the workload required to
reinstate the offenders®™ driver®s licenses will be borne by all

of the Motor Vehicle Field offices throughout the state.

To revoke 600 additional driver®"s licenses a year takes over 30
processing steps per revoked license. Each processing step
varies in the time it takes to complete the transaction.

Complete accuracy 1is essential as an error of entry onto a record
could result in civil liability to the State. It takes
approximately 20 minutes per applicant to reinstate a revoked
driver®s license; the person must make a new application for the
driver®s 2icense, take all of the required tests, pay the
reinstatement fee and submit proof of SR-22 (Certificate of
Insurance), thus totalling approximately 200 hours of additional
workload for the Motor Vehicle Field office personnel.

Under existing law, each person whose license has been suspended
must pay a $100 fee when applying for reinstatement, of his or her
driver®s license. Assuming that 90 percent of the individuals
who are eligible for reinstatement will comply with the
reinstatement requirements, approximately 54.0 will be generated
annually as program receipts.

No. 1
Bill Version: HB 422
(H) Publish Date: 1/27/92



Department of Public Safety
Analysis for Fiscal Note
Page 3 of 4
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DETAIL

PERSONAL SERVICES

One Document Processor 111 37.9
Overtime for MVRIIIl Field Office 5.4

CONTRACTUAL

Postage and tolls

SUPPLIES

Routine Office Supplies

EQUIPMENT

1 Computer Terminal

1 Network Line Hook-up

1 Desk

1 Chair

1 5-Drawer File Cabinet

TOTAL
No. 1

Bill Version:. HB 422
(H) Publish Date: 1/27/92

FY94

43.3

53.4



Position Title No. of Positions Range/Step Barg. Unit

Document Processor 111 1 10A ceV)
Time Status Staff Months Location Election District
PFT 12 Juneau
Justification
Type of Expenditure Amount This position would handle the necessary paperwork and computer
entry onto the person's driving record. Among other duties,
Salary" 25.3 THTTHTTTTTTTTTTTT]  this person will send out notice of license revocation, prepare
Benefi ts* 126 HHTHTTTTTTTTLTTTTT  files, prepare certified copies of driving records, file, close
Premium Pay (Included in Above) ///[1111I1TITITTT] [1TETTETTT1T111111]  files out, sanitize for microfilm, microfilm, enter microfilm
Other I THHEEEEEELTEETTTT] documents for microfilm retreival, enter license revocation,
Total Personal Services [//1I111111111111] 37.9 change status, change record to reflect new court action, send

judgement to home state of an out-of-state resident, and process

Travel
Contractual 1.4 court judgements for driving while license revoked.
Commodi ti es
Equi pment 8.2
Other - Overtime 5.4
Total Cost 53.4

Funding Source for Total Cost

Federal Receipts 1002

G.F. Match 1003

General Fund 1004

Program Receipts/GF 1005 53.4

I-A Receipts 1007

CIP Receipts 1061

Other

' Personal Services Salary and Benefits Costs are from PACS
calculations.

ACENCY  Department of Public Safety I
Page 4 of 4
Revi sed Date

REQUEST FOR
NEW POSITION BRU Division of Motor Vehicles

COVPONENT Driver Services

BUDGET 31

0
3R

238
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HOUSE COMMITTEE REPORT

Date Referred: January 27, 1992 FURTHER REFERRALS:

Date of Committee Action: Zj2.b.J$3-
The TRANSPORTATION Committee considered:

HOUSE BILL NO. 422

fAudiciary”)

REVOCATION OF DRIVER’S LICENSE

"An Act relating to the revocation of a person’s driver’s license, privilege to drive, or privilege to obtain a

license; and providing for an effective date.”

RECOMMENDATIONS: [ ] the same title
be replaced with L ] a new title

[ ] have attached amendments(s)

[\4 do pass

[ ] do not pass

[ ] no recommendations

[ ] individual recommendations

[ ] additional referral to the Committee

ADOPTS:  [sSU<zs risrfr,rizJI,,™ letter of Intent

ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ Jfiscal imoact r. [~ ffiscalnote(s)S 1
[ ] zero fiscal note [ ] zero fiscal note(s)

OTHER RECOMMENDAT IONS
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Chemical dependency recovery programs
BREAKTHROUGH, P.O. Box 196604, Anchorage, AK 99519-6604 907-261-3003

Supervisor

Sincerely,



N ational Association
of Governors’Highway Safety Representatives

November 20. 1991

Docket Section

National Highway Traffic Safety Administration w({wrhh
Room 5109 Nassif Building | ¢
400 7th SL S.W. W"”-H'N--
Washington 0. C. 20590 Skt &

Sii
Re: Docket No. 91-17; Notice 1

Drug Offender's License Suspension |

Dear Sir or Madam:

The National Association of GovernorslHighway Safety Representatives (NAGHSR) has reviewed the
notice of proposed rulemaking and Is pleased to submit our comments on It

As you may be aware, NAGHSR believe* that suspension or Immat0ondla drw s HcenseJor*.
purpose unrelated to a driving offense sets a bad precedent and.1*poor pobttc polio*. NAGHSR Is
strongly opposed to such a policy. We are equally opposed to the sanctions relating to this requirement
and believe that the "opt out* provisions which enable a state to refrain from complying are politically
unworkable and unacceptable to states. We understand, however, that NHTSA had little to do wtth the
requirement's authorization and Is only responsible for Us implementation. Our remarks, therefore, will
be limited to Implementation Issues.

In genera), we are disappointed that It took the Agency over a year to promulgate a Notice of Proposed
Rulemaking on this requirement. The statutory language explicitly defines the circumstances under
which a license Is to be suspended, the persons affected by the requirement, and the penalties 'or
noncompliance with the requirement, leaving the Agency relatively little flexibility for Interpretation.
Consequently, we do not understand why the Agency could not have acted more expeditiously. Aa.a-
reulto<-tlw.Ao*ncy*4n*ctkMV"atae hava been laft,Iplab*y»nc* *wd-we»* iin* hi* I» .iai>* po*ithte action
whichwoukLh«ip,th«n, *iti*«toww*'k*0-compliance- with the statutory criteria or submit an annual
certification. A year was lost to the states whfle the dock was ticking toward the compliance deadlines.

Although the Agency took over a year to draft the proposed rulemaking, frhom taiw 9 >pM Olk*g«|ty..40
day” jAfihrlfliiiftgrM Qfl3”i This Is Insufficient time for comment We are particularly concerned that the
state motor vehicle licensing agencies, which will bear the burden of implementing the requirements, will
not have sufficient time to fully analyze the proposed rulemaking and determine its Impact on individual
state licensing operations. We strongly urge NKTSA to extend the comment period for another thirty
days.

Enforcement

Our primary concern Is with the requirement relating to the enforcement of state drug calenders license
suspension laws. NHTSA has proposed that states Indicate what steps they are taking to enforce the
law. The Agency has suggested that states could meet this requirement by exchanging drug conviction
Information with other states or by entering into data exchange agreements with the federal government.
This proposal, however, assumes that Information Is complete, accurate and readily available and that
states have the capacity to both access that Information and exchange it.

According to the National Criminal Justice Association, disposition information relating to drug anests Is
extremely difficult to obtain. The availability, reliability and completeness of the data varies considerably
from court jurisdiction to court jurisdiction. As is the case wrth court information relating to motor



vehld a violations, most courts do not have a court tracking system that monitors cases from ’cradle to
grave’. In many stales, anest and conviction Information la not routinely conveyed to the state licensing

agency. A new data linkage system would have to be developed within the state just to convey In-state
conviction Information to the licensing agency.

Additionally, states generally do not have the capability to undertake state-to-state exchanges of drug
conviction-related data. WhPe the states are In the process of Improving their criminal justice data bases
In response to a number of federal legislative mandates, It will be many years before complete and
accurate conviction Information Is available In a uniform format that Is easily transferable between states.
Furthermore, many states are prohibited from circulating arrest Information without data relating to
disposition, making state-to-state transfers difficult If not Impossible.

The National Criminal Justice Association also Indicated that the federal government drug-related data
base does not fare much better. The National Crime Information Center (NCJC) Is presently undergoing
a transformation from a centralized criminal justice database to a pointer system that Is set up similar to
the National Driver Register. A state of Inquiry that wishes to access Information about drug convictions
will contact the NCIC which In turn wfll notify the state of origin about the Inquiry. The state of origin will
provide the requisite data back through the NCIC, assuming that It has such Information.

The NCIC Is In the process of developing such a pointer system, but It will take years before the system
Is completed, just as It has taken years for the development and Implementation of the NDR.
Furthermore, It Is very undear whether the NCIC has taken this new legislative mandate Into account in
the development of the pointer system, and also extremely uncertain that the new system will have the
capacity to handle the hundreds of state Inquiries that this legislative mandate wHI generate.

The Senate report suggested that states could enter Into Interstate agreements to exchange conviction
Information. NHTSA has proposed that these agreements could be modeled after the Driver License
Compact However, it has taken years for the states to agree to participate in the Driver License
Compact and Non-Resident Compact It Is likely that a new compact for drug-convictlon Information will
also take years to Implement Furthermore, if the data Is not generally available or there Is a state
prohibition against Information exchange, then state compacts will be useless.

We are further concerned that the drug conviction records requirement NHTSA Is proposing will be an
enormous financial burden on a state at a time when states can ill afford new financial demands. The
financial Investment that wiH be required of a state wHI surely take funds away from other, more pressing ,
traffic records needs.

Untl reliable and accurate conviction-related data Is readily available on a national basis, NAGHSR
believes that a state should only e required to submit data Indicating the number of driver licenses that
have actually been revoked or suspended (Including those for federal convictions and juvenle
adjudications), USINQ whatever data is available to the state.

compeliing Circumstances

NAGHSRZY second concern relates to the Issue of '‘compelling circumstances'. NHTSA has Indicated
that It wil not gNe d regulatory definition of a compelling circumstance (l.e. a hardship waiver) In order
to give a state maximum flexibility to establish, within reason, its own definition. In the rulemaking, the
Agency has Indicated that the conditions under which a hardship or restricted license should be Issued
are very limited without specifying what those limits are. Clearly the drafters of the rulemaking had some
notion of what those limited conditions may be, yet were not willing to explictfy define those
circumstances under the aegis of 'state flexibility*.

While we applaud NHTSA's willingness to maximize state discretion on an important definitional Issue,
the Agency's stance Is problematic for states. In effect, the Agency nas created a guessing game for
states on the Issue of compelling circumstances, and states must guess what the drafters had In mind. If



a stat* guess** correctly, then It may be considered In compliance. If a stal* guesses Incorrectly, then
a stale may stand to loos* a considerable proportion of Its highway construction revenues. For stales,
ti\is Is a very high stake* guessing game.

NAGHSR recommends that the Agency at least provide some examples and give the state some
guidance on appropriate and reasonable compelling circumstances or provide some criteria by which
the states could Judge the reasonableness of their proposed 'compelling circumstances'. The Agency
needn't limit the conditions to those Identified In the ni©making and could provide some ooen-ended
regulatory language which would allow states to provide additional definitions as long as the definitions
satisfied the specified criteria.

Revocation and Suspension

NAGHSR recommends that license suspension for Imprisoned Individuals run concurrently with the JaU
term. We agree that a prison sentence Is a much greater deterrent than the license suspension
sanction. We also believe that concurrent penalties would reduce stat* administrative burdens.

Thank you for the opportunity to submit our views on this Important niemaking. NAGHSR looks forward
to the final and expeditious promulgation of the regulations.

Sincerely,

£

Eugene Peterson

Chairman
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WALTER J. HICKEL
GOVERNOR

State of A laska
OFFICE OF THE GOVERNOR

JUNEAU

January 27, 1992

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Grussendorf:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, /am
transmitting a bill relating to the revocation of a person's driver's license, privilege
to drive, orprivilege to obtain a license upon conviction for an offense involving

controlled substances.

The bill requires a court to revoke, for a minimum of six months, a person's
driver's license, privilege to drive, or privilege to obtain a license when the person
is convicted of any drug offense. A new federallaw (Public Law 101-516,
November 5, 1990) requires the withholding of federal highway money if the state
does not enact this legislation by October 1, 1993. The only alternative by which
the state could continue to receive the highway money at risk ($15,000,000) is if,
durln% this session, / certify that / am opposed’to the enactment of such a law and
both houses of this legislafure adopt resolutions expressing opposition to such a

law.

The provisions of this bill are similar to existing state law ,?AS 28._15.185(]_
%ov_ernmg the revocation of the driver's license of ajuvenile who is adjudicated
elinquent for a drug or alcohol offense.  This bill is broader for drug-related
offenses, however, in that it applies to all persons and notjustjuveniles. Under
the bill, the period of revocation of ajuvenile's license orpnwl_eg,e to drive is
increased to a minimum of six months for a drug-related conviction or adjudication.

| urge your favorable action on this hill.

. Hickel



T

LAWS OP 101st CONG—2nd sess. Nov. S

Sec. 30. (8) Auxiliary Fuotn Stavicr Station Pmceam.—T he
Administrator of the Federal Aviation Administration shall develop
implement « system of manned Auxiliary flight service stations,
The auxiliary flight service station* shall supplement the service* of
the planned consolidation to 81 automated /light service itationa
under the flI?ht isrvic* station raodemlution program. Auxiliary
flight aervice station* shall be luceted in areaa or unique weather or
operational condition! which are critical to the safsiv of flight. Not
later than 180 day* after the date of enactment or thia Act, the
Administrator of the Federal Aviation Administration shall report
to C%}ongress with the plan and schedule for implementation of this
section.

(kc? National Weather Ghawics Syitim.—None of the funds
made available in this Act may be used by the Federal Aviation
Administration fora now National Weather Graphics System.

Sac. 331. National 25 MPH S»sid Lturr Fn*oscimEnt Pen*
ALTIEf.-NotwithstAnding sections 141(a) and 134 of titla 23, United
States Code, none of the funds in this or’any previoua or subsequent
Act shall_be used for the purpoee of re ucm_%1 or reeemng any
portion of a State's apportionment of Federal-al hggdwa}/ funds ds
required by section 15%(fl oftitle 23, United States Code, Tor reason
of noncomﬁ)_llanee with the criteria of that subsection durl_ngr;] fiscal
year 1939, The Secretary shall pr%nptly restore any apportionments
which, prior to enactment of this Act. were reduced or reserved front
obl(ljgfatlon for reason of noncomplianee under section 154<f) during
saidfiscal year. - ) S

Sec. £8_ Unless specifically provided in this Act, none of the
funds in thia Act studl be avallable to initiate multiyear contracts
fora I}r)]rogram which megts_the criteria ofa Level 1or Level I major

tern acquisition as defined by Department of Transportation

der 420014 if the total value o&‘fr?gbjrergnan end items in the

contract, inclygfing options, exceed* »100,000,000; Prouidtd, That for

the purposa U this section, a multiyear contract la defined as one
which' provides for more than_one year's requirements of systems
subsystems, or component* within a sm%Ie contract: Pnviatd fur*
thir,"That nona of the funds in thia Act shall be available to initiate
confracts for major systems acquisition which include procurement
options where funding for thoee options ie scheduled to be provided
prior to delivery to frie Fsderal Government of at least fifty per
centum of all units previously ordered under that oentraet .

Sic. 338 Far_each fiscal year the Secretary of Transportation
nhall withhold five par centuin of the amour* réquired to apgor-
tioned to any 3uta under each of paragraph* (1)\,,\%). (8%. and () of
taction 1 on the first day of each flscaldyear ich begins after
the second AlU calendar year following the date of enactment of this
sectlonh |(1j‘ tpe State doe* hot meet the requirements of paragraph (8)
on such date.

Subsections (8)(2), , (05 and (0 of section 104 of title 23
Uaittd Suitti C(o)(gf.)at(\e})&)rurg(_)i:d Mféll%:rw: ]

"(2) The Secretary shall withhold 10 per centum (Including any
amounts withheld under par%graph Bl)lo the amount requiredto be
gportloned to any State upder each of gar?graiahs Ql, £), (EB’ and

of section on the first day of sech fiecal year which begins
after the fourth full calendar rear following the date of enactment
of this section if the State doe* not meet the requirements of
paretraph (3) on the first day of cuoh fiscal veer. .
"(a) AStaté meets the requirements of tbs paragraph if—
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compelling circumstances warrant:

th"((lz)l the [evocatign,fwgujlftfgna_éen rﬁg ﬁ&fﬁ%ﬁ%at
e drivers Heaps* cf anyndivi er
tha enactment L h Ayt magal et o,

. “(l) any Vielationiifthe CSntn ~ d Substance* Act, or jfY.

. “() any drug offeneeYand '/ ]
_"(ii) a delay Inthi# Issuance or ran ~ AMENt ofa driver’s
license to such an Individual for at least | months afterthe
Individual applies for tha, Issuance or reinstatement of ¢
drivar* license if the individual does not heve a driver’s
license, or the driver’s license ef the individual U me-
pendvdrst'the time the individual lasoconvicted, or
\») The Governor of tho State— . e
) submit* to i]he Secvetary no earlier than the adjourn-
ment sine die of th* first regularly scheduled! session ef the
State’s legislature which begins after the date of enactment
of this séction a written Certiiketlon sutInP that he la
opposed to th* enactment or enforcement In [us Stats of a
law described In subparagraph (I relating to _the reyoca-
tion, suspension, Issuance, or relnautemenr of drivor’e li-
cense™ to convicted drug offenders; and o
") submits to tha Secretary a written certification tha*
the I%glslature (including bitn Houses where. applicable)
has edopUd a resolution expressing it* opposition to a law
described In clause (2). ]

"(bXIXA) Any fundi withheld under mbeectlcn agg%rom portion-
mer)lt I:tj? ?ny tate on or t%efore ?\e %e{”nberfB’iik 195, shall ‘remain
available for apportionment to such Ststg aa folk««i

X) If »thqun a woul 5h_ave bee% apportioned under section
., IWIXIXA) but for this section, such fund* shall remain avail-
able until the end of the fiscal yaar for which such funds are
authorised to be appropriated.
“(in) If such funds would haw
B) but for i )
able until th* end of th* second fiscal yaar fol .
year_for which such funds are authorised to be appropriated.
“(iii) If such fund* would_have been apportioned under para-
raph’(2). f23 or (6) of section 14 % but for this section, such
unds shall remain available until the end of tha third fiscal
¥ear following the fiscal year for which such funds are
haortoad tg be %r(iﬁrlat%d. . . .

*“(B) No funda withheld under this seftlon from a%ﬁ)gomonment to
any : %ate aﬁtesrt Steptember 30,1995, shall be available for apportion-
mént to such State.

“(2) tC l[?)efo_re the last day of the period for which fUnda withheld
under subsection (a) from apportionment are to remain available for
apportionment to a State under paragraph <H tha State meats the
requirements of subsection (aX3). tha” Secretary shall, on_tha firm
day on which tha State meets th* requirement™ of subsection (aXV.
apportion to th* State the funds withheld under subsection (a) that
remain available for apportionment to tha State.

“ y.funda apportioned pursuant to paragraph (2) shall
remalrlll%alllzablgfor expeﬂdlture a?t _folloc\j/vs: der secti

unda originally apportioned under section 104(bXSXA)
shall remain avai ableyunﬁi)the end of the fiscal yaar succeed-

104 STAT. 2185

A
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E)]G ttH$nfl1 i ?Mf la which such hind* art apportioned under
"(B) Funds_originally apportioned under paragraph (1), (2).
,)or (6) of section 1%4(6))pshell remain avaljialble(j:J un%l_t‘w()e e(nzj
of the third fiscal yter sucCeeding the fiscal year in which such
funds sre sc a%)o ioned. ) )
Sum* not obligated st the end of such period shell law* or, in the
case of funds apportioned under section 104(bXg). shall laps* end be
gggg%navallable by the Secretary for prefects in accordance with
"(4) If. at the end of the period for which Antd# withheld under
subsection (a) from apportionment ere available for apportionment
to a State under paragraph <U the Stat* doee not meet the require*
menta ef subsection (€X3). such funds shall lapse O, la the cm* at
funds withheld from apportionment under section 10KbXJ). such
funds shall Upas and be made available by the Secretary for projects
in accordance with section 113(b).
"(e) For purposes of this section- . )
'Ile) The term 'driver’s license™ means a licence issued by a
Staté to any individual that authorises the individual to operate

criminal offhaaa

manufacture, culliva*
Uon, tale, transfer, or the attempt or eeaspiracy to pnwsie,
distribute, manufacture, cultivate, sell, at*transfer any sub*
stance the possession of which U proltibited under the

Controlled Substances Aat or )
"(BLth* operation of a motor vehicle under tha Influence

oftuchs rubstaace. . . .
"(3) Tha term ‘ennvicted* include* adjudicated under juvenile
' proceeding*,",

(b) The table of conMnU for chapter 1 of title 23, United State*

I(t:oda la amended by addin* at the end thereof the following new
em:

"IS*, Wsm ggsnslsa «f ihc diver™ Ugeise *f i*4MwU tweviold tf

See. 334. Unobligated funds authorised to be appropriated by
5ec1105|7 dX2) of the Highway Improvement Act or 1382, Public
Law 9/-424, shall be avallable for obligation for the project de*
scrlwW in section USfaXMl ofthe FederalAW Highway Act ef 1987,
Public Law 100-17, la Ui* asms manner and to tha’sam* extent
ju~ded B> section BUdX<) of the Highway Improvement Act of

Sea 325. Notwithstanding section1127 of title 23, United State*
Coda the Stale of WWyoming may |_Permlt the use of the National
System of Interstat® #nd Defense”Highways located in Wyoming, by
Vehicles in eaceee of 80,000 pounds groea weg%t, but meeting axle
and bridge formula specifications In”section efltitle nited
Stains Cods: Provided, That thia section shall remain in effect until
TArimW 31 191 ] o

Sac, 3)t. 23 UFiC. 410(axIXO i* hereby amended by strlkln_lg the
words “within th* time period specified in iubp*r*gr*ph (IT; 23
US.C, 410(e)(2 is hershy amended by adding the words "a sigmfl*
cant portion.a f. sfter. the. word“whfch”, thé first time H-appears,

104 STAT, 2186

nunr- "a iQ Ujl.~P w9

Nov. 3

and b
thereo
C. ..
Fe%?ral
study c
limited
a*a
study, t
House s
Sec.
Transpc
tailoc_f
1991 fii.
fssFtar.
NeIusIC
protscti
Sac. ;
Surface
M Suit,
rasnt g:
hsv*
tion am
approve
provlds
politlca
comrnw
level W
for the!
Src. |
obligatt
tion, al
the um
Wlthl_al’
supplies
su_gﬁ foi
stive Ui
@M
tha fun
restrict
individt
determi
?u_thorl
is
Feda_%
ublish
he con

At
minutii
foreign

u

u

for cot
fiwdsd



S Nor. J

PPOTtWIMd Un/ity

angveph <U (X
«bU until th* «nii
tar in which such

il Topes and P
1
aocon%?ﬁce with

Iavvithrftl_d ll:lrrg'!ll":
‘or apportion

mwt tha require,
or, ia tha «aaa of
on I0tfcXfi). auch
retary for project*

car* issued by o
UviduaJ to operate

criminal offense
ujfacture, cultiva-
aPIracy to pee***
[

- transfer any rat*
libited under tha

oder Um Influence
tad under juvenile
29, United Skate*
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UjMiclli ewded

tor tha

ghway Act of 1887,
0 tha aaoc extaaj
aprovamartl Act *

, 28, United Stataa
aa of the Natioa*l

UflK S
ord_e"**"
Ima It opp™®

‘U101 I?:21 26/00/20
Nov. 4 DOT APPRO.
uid by atrihing tha worda "convicted of’ and inserting in Usu
tharaof tho worda "epprahandtd and Ried for”

S«. 887. Within 180 days of tha effective date of thia Act, tha
Federal Aviation Administration shall undtrtaka and complete a
gtu_dy on tha classification of alr traffic controller* at level 1V
iaitad radar approach feeilltiaa which includes airapaco complexity
cj afactor in determining grade classification. Tha results of thu
study, alone with an implementation plan, shall bo provided to the
Houge and Senate Committees on Appropriations.

Sic. 333 Notwithstanding any provision of th* Urban Mkm
Transportation Act of IMS, ca aniended, the Urban Mesa Transpor-
tation’ Administration shall not withhold fiscal year 1969, 1960 or
1991 funda for an¥ section 3 and section 9 operatln%ag&? capital
guistenee grant* Tor the City of Phoanlx, Arisen, on tha
inclusion or a "preference in hiring” provision in tha emplo
protective arrangements ¢ pursuant to 4 U3C. | el)]L

Sic. 339, Notwithstanding aubeection id) of section 402 of the
Surface Transportation Assistance An of 1982 (Public Law 97-424,
83 Stat. 2166, 2168) for State* which hav* received only a develop-
ment grant for fiscal year 1989 under such section and whke

approve a plan .
Jaovida* that the _aggre%ate expenditure of funde of the State and
political _subdivisions _thereof, exclusive of Federal (hade, for
eomtnercinl motor vehicle safety programs will ba maintained at e
total which doe* no%fall low th* average level ofs%&xpendlture
for the last two full T1SCal yaar* preceding fiscal yaar LJU.
¢ Sic. 240. (eXI) None of tha fund* appropriated by thia Act may ba
obligated or expanded to enter into any contractfor the construc-
tion, alteration, or repair of any publio building or public work ia
Ibc United State* or any territory or possession ofth* United State*
with say contractor or aubgontraotor of a foreign cottatie, or anr
mspplierof product* of a faraizn country, during any period In which
such foreign country ia listed by th* United State* Trad* Represent-
*tv* under aubaeotton ({:% of this section. o
-tf) Tha Praaidant or the head of a Federal agency administering
the funds for the construction, alteration, or. répair may waive the
.cmitricUone of paragraph (13 of thia subsection with raapect to am
Individual contract if the Praaidant or the heed of such agency
.dKerminae that such action Is necessary for th* nubile inter**; Thé
botherity of the President or the head of a Federal axency under
rtts paragraph may nobbe delegated. The President or the heed ofa
; Midarml agency waiving, such “restriction* theU, within 10 days
liah a notio* thereof in the Federal Register deecnbisg in detail
contract Involved and the reason for grantlngftho wWaiver. )
; &oXU Not later > 86 d?/* after tho data of enactment of this
mAct. the United States Trade Representative shall make a deter-
; btheation with raapect to each foreign oountrr of whether such
oountrr—
daniM fair and equitable markat opportunities for prod-
eerviets of the United Sutee in procurement, or
® » > & ea fair and squlubis_market o;(aﬁortunlty* for prod-
,_ bou and aorviceo of the United Statoa In biading.
Iw conatruetion projocu that coot more than 000 and
fended (in whole or’in parti by the government of such foreign
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proposed to be made, that the
Institution-affiliated party has violated
or conspired to violate section 215, 656,
657.1005,1000,1007.1014,1032. or 1344
of title 18 of the United States Code, or
section 1341 or 1343 of such title
affecting a federally insured financial
institution as defined in title IB of the
United States Code.

(©) In making a determination under
paragraph (b) of this section, the
appropriate federal banking agency and
the Corporation may consider

(1) Whether, and to what degree, the
institution affiliated party was in a
position of managerial or fiduciary
responsibility;

(2) The length of time the institution-
affiliated party was affiliated with the
insured depository institution or
depository institution holding company,
and the degTee to which the proposed
payment represents a reasonable
payment for services rendered over the
period of employment; and

(3) Any other factors or circumstances
which would indicate that the proposed
payment would be contrary to the intent
of section 18{K) of the Act or this part.

(d) Notwithstanding paragraphs [a]
and (b) of this section, a depository
institution holding company that is a
diversified holding company as defined
in section 10(a)(1)(F) of the Home
Owner's Loan Act (12 U.S.C. 1461 et
seq.) may make a golden parachute
payment if, and to the extent that, such
depository institution holding company
determines and can demonstrate that:

(1) The conditions delineated in
paragraphs (b) (2), (2), (3) and (4) of this
section have been satisfied; and

(2) The institution-affiliated party falls,
within the definition of “institution- e

affiliated party" solely because such > .

person is a director, officer, employee or
controlling stockholder of a diversified
holding company. ; -.r .-

§359.3 Indemnification payments
prohibited.

No insured depository, institution or |
depository institutfon holding company
shall make or agree to make any '
indemnification payment, except as
provided in S359.5 of thia part

$359.4 PirmMbl* golden parachute
payments.

An insured depository institution or
depository institution holding company
may agree to make a golden parachute
payment if: .

a)  Such an agreement is made with
respect to an institution-affiliated party
who was hired by an insun d depository
institution or depository institution
holding company at a time when that
institution or holding company satisfied

any of the criteria set forth in
8 359.1(g)(I)(ii) of this part and the
institution’s appropriate federal banking
agency and the Corporation consented
in writing to the amount and terms of
the golden parachute payment: and

(b% At the time the payment is made,
the factors delineated in § 359.2(b) (1).
(2, (3), or (4) of this part have been
satisfied, and the factors delineated in
8§ 359.2(c)(3) of this part arc not present.

8359.5 Permissible Indemnification
payment*.

(@  AnlInsured depository institution
or depository institution holding
company may make or agree to make
reasonable indemnification payments to
an institution-affiliated party if.

(2) The institution's or holding
company’3 board of directors, in good
faith, determines in writing that the
institution-affiliated party has a
substantial likelihood of prevailing on
the merits;

(2) The institution's or holding
company's board of directors. In good
faith, determines in writing that the
payment of such expenses will not
adversely affect the institution's safety
and soundness:

(3) At any time the institution’s or
holding company’s board of directors
believes, or should reasonably believe,
that the conditions of paragraphs (a) (1)
and (2) of this section are no longer
being met it ceases making or
authorizing such payments;

(4) The indemnification payments are
limited to the payment or reimbursement
of reasonable legal or other professional
expenses Incurred in connection with an
institution-affiliated party’s involvement
in an administrative proceeding or civil

"action instituted by the appropriate

federal banking agency; but In no event
shall such indemnification pay or
reimburse an institution-affiliated party
for the amount of, or any cost incurred
in connection with, any settlement of
any such claim, proceeding or action or
any judgment or penalty imposed with
respect to any such claim, proceeding or
action; ;'

() The institution-affiliated party
agrees inwriting to reimburse the
institution for such indemnification
payments in the event that the
proceeding results in a final order under
which the institution-affiliated party:

(i) Is assessed a civil money penalty;

(i) Is removed from office or
prohibited from participating in the
conduct of the affairs of the insured
depository institution; or

Fu) Is required to cease and desist
from or take any affirmative action
described in section 8(b) of the Act with
respect to such institution; and

Federal Register / Vol. 56. No. 194 / Monday, October 7, 1991 / Proposed Rules

(6)  The institution or holding company
provides the appropriate federal
banking agency and the FDIC with prior
written notice of Its board of directors'
authorization of such indemnification.

(b)  Aninstitution-affiliated party
requesting indemnification payments
shall not participate in any way in the
board's discussion and approval of such
payments: provided, however, that such
institution-affiliated party may present
his/her request to the board and
respond to any inquiries from the board
concerning his/her involvement in the
circumstances giving rise to the
administrative proceeding or civil
action

By order of the Board of Directors, dated at
V\E/)a hington, DC, this 24th day of September,

Federal Deposit Insurance Corporation.
Robert E. Feldman.

Deputy Executive Secretary.

[FR Doc. 91-23747 Filed 10-4-01: 845 am)
Buxima coot cne-oMi

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

Federal Highway Administration
23 CFR Part 1212

[NHTSA Docket No. 91-17; Notice 1]
RIN 2127-AE10

Drug Offender's Driver's License
Suspension

1/ .;

agency: National Highway Traffic
Safety Administration (NHTSA) and
Federal Highway Administration
(FHWA), Department ofTransportatron
(DOT). . ; £
ACTION Notice of proposed rulemaking
(NPRM).

summary: This Notice of Proposed
Rulemaking (NPRM) contains a proposal
for implementing a new program
enacted by the Department of
Transportation and Related Agencies
Appropriations Act for FY 1991. Section
333 of the Act requires the withholding
of certain Federal-aid highway funds
from States that do not enact legislation
requiring the revocation or suspension
of an individual’s driver's license upon
conviction for any violation of the
Controlled Substances Act or any drug
offense. This notice proposes the
manner in which States would certify
that they are not subject to this
withholding, and the disposition of
funds that are withheld. The agencies
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request comments on the proposed
regulation discussed in this notice.
dates: Comments must be received by,
November 21.1991.

address: Written comments should .
refer to the docket number and the
number of this notice and be submitted
(preferably in ten copies) to: Docket .
Section. National Highway Traffic
Safety Administration, loom 5109,
Nassif Building. 400 Seventh Street, SW,
Washington, DC 20590. (Docket hours
are from 8a.m. to 4 p.m.)

FOR FURTHER INFORMATION CONTACT: -
In NHTSA: Mr. William Holden. Office
of Alcohol and State Programs. Traffic
Safety Programs, room 5130, National
Highway Traffic Safety Administration,
400 Seventh Street, SW., Washington.
DC 20590, telephone (202) 368-2722; or .
Ms. Heidi L Coleman, Office of Chief
Counsel, room 5219, National Highway
Traffic Safety Administration, 400-
Seventh Street, SW., Washington. DC
20590. telephone (202) 366-1834. ¢+ .

In FHWA Mr. Warren Harper. Office .

of Highway Safety, Room 3407, Federal
Highway Administration, 400 Seventh
Street, SW, Washington, DC 20590, }
telephone (202) 368-2172; or Mr. Wilbert
Baccus, Office of Chief Counsel, room -
4230. Federal Highway Administration,
400 Seventh Street, SW, Washington,
DC 20590. telephone (202) 366-0780.
SUPPLEMENTARY INFORMATION: The
Department of Transportation and
Related Agencies Appiopriationa Act
for FY 1991, Public Law 101-516, was
signed into law on November 5,1990.
Section 333 of the Act requires the
withholding of certain Federal-aid
highway funds from States that do not
enact legislation requiring the
revocation or suspension of an
individual's driver's license upon
conviction for any violation of the
Controlled Substances Act (Pub.L 91-
513, as amended) or any drug offense. If
a State decides not to enact such
legislation, the section stipulates a -
procedure by which the state can avoid
the withholding of funds.

This notice proposes the mannerin'
which Stales would certify that they ara
not subject to this withholding and the
disposition of funds that ara withheld.

Adoption of Drug Offender* Driver's
License Suspension

The legislation specifically provides
that the Secretary must withhold a
portion of Federal-aid highway funds
from any State that does not meet
certain statutory requirements. To avoid
such withholding, a Slate must have
enacted and be enforcing a law that
provides for the revocation or
suspension of the driver’s license of any

individual who is convicted for any
violation of the Controlled Substances'
Act or any drug offense. Alternatively, a
State can avoid the withholding by
submitting to the Secretary a written
certification stating that the Governor is
opposed to the enactment or o o
enforcement of such a law and that the
legislature has adopted a resolution
expressing its opposition to such a law.
The requirements of the Commercial
Motor Vehicle Safety Act of 1986 would
remain unaffected by any such
resolution. Specifically, a State may not
waive the requirement of 49 CFR 383,51
that a person who is convicted of either
driving a commercial motor vehicle
(CMV) while under the influence of a
controlled substance, or using a CMV In .
the commission of a controlled
substance-related felony, be disqualified,
from operating a CMV for a period of
from one year to life, depending on the
specific offense(8), without facing a ¢
reduction in Federal-aid highway funds.
Any State that does not enact and
enforce a.law that provides for the .
revocation or suspension of the driver's
license of drug offenders or submit to
the Secretary written certification from
the Governor that he or she is opposed
to the enactment or enforcement of such.
a law in the State will be subject to.
withholding of a portion of its Federal-
aid highway funds. In accordance with
the statute, if a State does not meet the
statutory requirements by October 1,
1993, five percent of its FT 1994 Federal-
aid highway apportionment under 23
U.S.C. 104(b)(1). 104(b)(2), 104(b)(5) and
104(b)(6) shall be withheld. These

sections relate to the apportionments for _

the primary, secondary, interstate
(including interstate construction and
interstate resurfacing, restoration,
rehabilitation and reconstruction (4R)
funds) and urban highway Bystems. Five
percent will be withheld also in FY 1995
if the State does not meet the
requirements by October 1,1994. If tho
State does not meet the statutory
requirements by October 1 of any
subsequent fiscal year (beginning with
FY 1996), ten percent of its Federal-aid
highway apportionments under these
sections will be withheld.

Compliance Criteria

To avoid the withholding of Federal-
aid highway funds, a State has two
alternatives, the firet of which is to
enact and enforce a law that meets the
srt]atutory criteria. Section 333 provides
that:

A State meets the requirements of this
paragraph if—

(@)  The State has enacted and is
enforcing a law that requires in all
circumstances, or requires in the

5037

absence of compelling circumstances
warranting an exception— -

(i) The revocation, or suspension for
at least 6 months, of the driver’s license
of any individual who is convicted, after
the enactment of such law, of—

() Any violation of the Controlled
Substances Act or

(I1) Any drug offense, and

(1D A delay in the issuance or
refasUtement of a driver's license to
sudi an Individual for at least 6 months
after the Individual applies for the
issuance or reinstatement of a driver's
license If the individual does not have a
driver’s license, or the driver’s license of
the individual is suspended, at the time
the individual is so convi(ited * k.

1. Statutory D efinitions. =~

The statute defines several terms, and
the agencies are propotihgio adopt
these definitions. Section 333 defines the
term "driver’s license” to mean "a
license issued by a Statatoany ,».-.r. e
individual that authorizes the individual
to operate a motor vehicle on -—
highways." This definition would
encompass licenses that permit
individuals to operate any type of motor
vehicle, including motorcycles and
commercial motor vehicles.. . ..

The term "drug offense™ is also
defined in the statute. The term, as
defined in the statute, would cover any
criminal drug offense including "the
possession, distribution, manufacture,
cultivation, sale, transfer, or the attempt
or conspiracy to possess, distribute,
manufacture, cultivate, sell, or transfer
any substance the possession of which
is prohibited under the Controlled
Substances Act. or * * *the operation .
of a motor vehicle under the influence of
such a substance." It should be noted
that, while Section 333 requires that
States take a driver's licensing action
against violators of these drug offenses,
the offenses covered by this definition
are not limited to moving violations. In
fact, to be covered, these offenses need
not be motor vehicle-related at alL

The agencies do not believe that the
Act requires a State to enact any
particular drug offense law. The Act
requires only that if a drug offense is
proscribed and an individual is
convicted for a violation of the offense
that the State suspend, revoke or delay
that individual's driver’s license.

Since the statutory definition of "drug
offense™ includes manufacturing among
the activities that are unlawful, the
agencies believe this term should cover
not only controlled and counterfeit
substances but also listed chemicals, the
possession of which was made unlawful
by the Chemical Diversion and

«. .
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Trafficking Act of 1988, Public Law 100- * 3. Enforcement Er;{orma lon s o}rr}?ttfgr?tghrﬁ
690. NHTSA and FHWA therefore

propose to define the term "substance tgFeCSF Igﬁa%%?am UI]I en %Egn(J &Qat Tdes 051 tate and Federal_dru
the possession of which Is prohibited Cense SUS n3| n statutes, but also ense conviction information.
under the Controlled Substances Act" to (41

e sar awar tataccestote
m%an "a controll_led (?r r(;our]terlfeit ) o%tstno rce uc eg[g}uﬁ%s\,v@g éSC t Rﬁ:r S§ ImlIJtSee(;[ rIJS %m{j}[ g[JiSO'[rI]CG
su stancedorfe |(sjte cbemlc_a aslt 2ose are to Satl ][ IS orce Rl Lf_% v (? aver ueste d n
term(s&aég efme CIn > SﬁCtIO_nS D0 ) req UIreme enate eport for the | ter ret lillon |'0mt e SSle ant
s Bonvention and Control Actof mesire Sttes . n|re il ¢ al ounsel or e Federal
1970, as amended (21 U.S.C. 802(6), (7) & Tp]o feawrement Is safi ;edhso long lf]re est |l?a on (b e e;mlne

(33). Complete listings of all controlled 83 1€ State IS a“emp“gpe o tate acgess 1o this in ornv(alwn

alth to
- - enforcet e law, IfaSt ¥V er
substances and listed chemicals are or the purpose .0 suspendaing, rev
convi adrug offense in another State, '? p
ang ?hma?s oftes ? 0a rug

contamed in 21 CFR 130B.11-.15 and Stats of reS|Fe Ce ar, F H Ing a driver's hCef]SG
unaware ofthe conviction, the failure o the fender wou

Jrﬁe staty/te provides that the term k th dbe authonze

"cony, ctedu rP (Judes ixd Judicated Hnder }P dperres n%?%\?cé%‘é%v%gfﬂ Su en © 4 suspension, Revocation or Delay
1[Ven| roceedings. [n-other woras |sef be a sufficient basis ndthe STFte of. Section 333 re es th tStates

e S?tu% reﬂmreg that State laws residence in noncopﬂnar}cgwn H] revo e 0 rat eas SIX

SU
requirements. Simi tate officials are
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crllmlna roceedi 8%\,\,0“ also the Controlled Substances Act tefa|lure to ntro e bst i
S J iy FergcaH norfs spension of ¢ b@ fselt esuﬁtmeere Sb('flagsf to'find e f%ense T estatute IS silent abe tth
g J ? s | CeO'[ ea?v n?/seer tate in noncomggsnci SJtep.No. 298, 101s eCt if any, 8rlson term wou
Ipcelr\llsles t en tP\e o ee y 3 ong., 1st Ses3 OH gsus nsi n0f revocation. A ru )
sganGE Fning s delay, e Senate Report further s gsts | orTENCer, Jor exalnp e, may aé setenc
everal Issijes a%)ie\ft olied b 1 e fOU Snow go0d °5e%e e i o
the St ton o A b eftts 1o en force 'tﬁ bly enterln into PEers fcerise for 4 least She modth
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Section 333 provides that, to meet the 'r\é]reements qre not FGQUIFEd ythe ACt M ﬁg%‘rwergf%g]npdogre 's Drivina Frivileaes
statutory requirements, the State law ; 10 ACt as enacted ? eterg
must require the revocation, suspension The a encies are I’ oslng '[0 requ”e a ?
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or "In the absence of compelling . gual lng \I%/S must su Eﬂlta --a enc s believe such PunIS éﬂent
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.NHTSA and FHWA believe that this ?
language provides States with flexibility
to issue restricted licenses to individuals

fate colwvu: ons, Federal convictigns ~ suspension or revocation. term may run
u

in certain limited circumstances, but the acceh

agencies are not proposing to define for ~ Mal

Veni ications. We intend to ~ 6Oncurren any prison te
(? faadE ff%rts an‘éYare not Impose ¥he offe Xe{serves Fﬁ
3 el pates meel et e St m°ﬂ%ﬂssu@§rh%‘ﬂ’3n°o Trocon
the States which circumstances would articu |on d \/%/UISI'[
warrant an exception. When NHTSA P gtaies wou alse (P would have t le)e Comp{Eted ;
originally promulgated its regulation faith In ?Qum er

wgg/s o |fthe ndmdual? snoé ha e?
implementing section 408 ofthe . j OOUtO tate an CO l ITt

VI ons rver's [icense or It the Indiviau
Highway Safety Act of 1988, Incentive orexa e a3 SU Ogeﬁ river |cen?e IS susPen eqatt etlme
Grant Criteria for Alcohol Traffic Safety f ates cou qh the Inalvidual 1z conv

édeterm{%eg that t

cted. Section
Programs, the agency defined the erl |nt ree ent reqm&eﬁt at tfhe State [aw must provide
particular conditions for which ua% thonher tates to |n orm fora delay In t hssua ce%1

restricted or hardship licenses could be ach other of drug o e Se conyl ém? elnstate entlo the.Inalvi uaI?dnvers
issued to drunk drivers. Over time, ucBa% ements u emo ter [iC nse [ east IX months after the
however. NHTSA found these river License Compact, un er Ingividua aRP ? OI’I suance or
conditions to be overly restrictive for which tates rePolrt con IctIOHS or "1 [emStatem IS or her driver's

the States and amended the regulation hn%or ovmg violations to a ariver's cense. The statyte see S tOLﬁ rovide
accordingly. Based on this experience, that the SIX mongtn periog w

the agencies are not proposing to define Ina rlelsor SCOU|d establish ?hgln t0 run until the Individua |n|t|at S
conditions under which hardship or tlona

in this regulation a limited set of ItfIng INqUITLes to Issuance or rein tatement rogess
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6 Issued nly Ine cegfonaler maint |n3te Inferstat

dentification  wou m 0S€ Unn cessa ep
clrcumstances Specific to the orren naex III a nationwi ecomputerlzed driver licensing operatlon there
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ia a preferable method for marking the
beginning of the six month period within
the meaning of the statute. For example,
we request comments on whether it
would be preferable to require the
issuance or reinstatement of the
individual's driver's license be
preferable to require tha.t Issuance or
reinstatement of the individual’s driver's
license be delayed for at least six
months after the individual otherwise
would have been eligible to have his or
here driver's license issued or'
reinstated. NHTSA and FHWA have
tentatively determined that, like the
license suspension or revocation term,
the period of delay may run
concurrently with any prison term
imposed.

5. Certification s.nv .

To avoid the withholding of Federal-
aid highway funds, each State would be
required by this proposed regulation to
submit a certification on a annual basis.
Under the agencies' proposal. States
would be required to submit their
certifications by April 1,1993 to avoid '
the withholding of funds in fiscal year "*
1994. Thereafter, States would be.
required to submit certifications by
January 1 of each year (beginning with
January 1,1994) to avoid the withholding
of funds in the following fiscal year
(beginning with FY 1995). States could
submit their certifications along with
their Certifications of Speed Limit
Enforcement, which are required to be
submitted annually in accordance with
23 CFR Part 059.

The certifications submitted under the
Part would provide the agencies with
the basis for finding States in
compliance with the Drug Offender's
Driver's License Suspension
requirements. Accordingly, until a State
has been determined to be in
compliance with these requirements, the
agencies are proposing that the
certification must consist of a certifying
statement and also supporting
documentation. Once a State has been
determined to be in compliance with the
Drug Offender’s Driver's License
Suspension requirements, the State
would then be required to submit a
certifying statement, but would no
longer be required to submit supporting
documentation, unless the State's law or
enforcement efforts have changed
significantly enough so as to warrant an
amendment of the State's supporting
material.

For example, if a State believes that It
has a law that revokes or suspends the
driver's license of drug offenders in
conformance with the statutory and
regulatory requirements, the State would
be required to submit a certifying

statement to this effect With the ; ,
certification, the State would be
required to submit a copy of its «*
conforming law and, as discussed
earlier, a description of the steps the
State is taking to enforce the law. Once
the State is determined tobein =
compliance, the State would be required
to submit only the certifying statement.
It would not be required to resubmit its
law or describa again its enforcement
efforts. If the States law or Its
enforcement efforts were to change
significantly, the State would be
required to amend or supplement the
State's original submission.

If a State has not enacted oris not
enforcing a conforming law, it can avoid
the withholding of funds by submitting,
not earlier than the adjournment sine
die of the first regularly scheduled -"
session of the State's legislature which
begins after November 5,1990, a written
certification signed by the Governor e
stating that he or she is opposed to the
enactment or enforcement in tha State of
a drug offender's driver's license
suspension law.-The Governor would
also be required to submit written
certification that the legislative
(including in both Houses where -
applicable) has adopted a resolution-
expressing its opposition to such a law
and a copy of theresolution. Once the
State is determined to be in compliance,
the State would be required to submit -
only the Governor’ certifying .
statement. The State legislature would
not be required to pass a resolution each
successive year, and the State would not
be required to resubmit a copy of the
resolution.

Notification of Compliance

For each fiscal year beginning with FY
1994, NHTSA and FHWA propose to
notify States of their compliance or
noncompliance with Public Law 101-510,
based on a review of certifications
received. The agencies propose that this
notification will take place through
FHWA's normal certification of
apportionments process. Ifthe agencies
do not receive a certification from a
State or if the certification does not
conform to Public Law 101-510 and the
implementing regulation, the agencies
will make an initial determination that
the State is in noncompliance. States
that are determined to be in
noncompliance with Public Law 101-513
will be advised of the amount of fundi
expected to be withheld through
FHWA's advance notice of
apportionments, normally not later than
ninety days prior to final apportionment

Each State determined not to comply
will have an opportunity to rebut tho
Initial determination. These States will
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be notified of the agencies'final
determination of compliance or
noncompliance as part of the
certification of apportionments, which
normally occurs on October 1 of each
fiscal year.

NHTSA and FHWA recognize that
States may want to know as soon as
possible whether their laws satisfy the
requirements of Public Law 101-510 or
they may want assistance in drafting
conforming legislation. States are
encouraged to request preliminary
reviews and assistance from NHTSA’a
or FHWA's Office of Chief Counsel, 400
Seventh Street, SW, Washington, DC
20590. They are encouraged alto to
request assistance from NHTSA and
FHWA regional offices.

Period of Availability for Fuads

Section 333 provides an incremental
approach to the withholding of funds for
noncomplianoe with Public Law 101-510.
If a State is found to be in ¢
nonoompliance in fiscal years 1994 or
1995, -the State would be subject to a five
percent withholding, if a State is found
to be in noncompliance in any
subsequent fiscal year, beginning with
FY 1996, the State would be subject to a
ten percent withholding. - "' ¢ '

In addition, ifa State is found to be in
noncompliance in fiscal years 1994 or
1965, the funds withheld from
apportionment to the State would
remain available for apportionment to
that State for a period of time,
prescribed in the statute. If a State is '
found to be in noncompliance in any
subsequent fiscal year, the funds
withheld from apportionment would no
longer be available for apportionment.

Paragraph 104(b)(1)(B) of the Section
provides that, "No funds withheld under
this section from apportionment to any
State after September 30,1995, shall be
available for apportionment to such
State." The disposition of these funds
would be made in accordance with
paragraph 104(b)(4) of the section.

Paragraphs 104(b)(1)(A) and (b)(2) of
the section identify the period of time
during which funds withheld on or
before September 30,1995, remain
available for apportionment, and when
they are to be restored if the State
complies with the Federal requirements
before the funda lapse. Paragraph
104(b)(3) establishes the period of time
during which these subsequently
apportioned funds would remain
available to a State for expenditure. If
the withheld funds lapse before they are
restored, their disposition would be
made in accordance with paragraph
104(b)(4) of the section.
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These sections are virtually identical
to those found in the National Minimum
Drinking Age Act, as amended, 23 U.S.C.
158. For a full discussion of how these
provisions have been applied in
practice, interested parties are
encouraged to rend the agencies’ joint
final rule published in the Federal
Register on August 18,1988 (53 FR
31318).

Comments

Interested persons are invited to
comment on this proposal. All comments
must be limited to 15 pages in length.
Necessary attachments may be
appended to those submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

Written comments to the public
docket must be received by November ¢
21.1991. The agencies have not provided
a longer comment period in order to
provide States with sufficient time to
prepare their agendas for their upcoming
legislative sessions. To expedite the
submission of comments, simultaneous
with the issuance of thi3 notice, NHTSA
and FHWA will mail copies to all
Governors, Governors' Representatives
for Highway Safety and State highway
agencies.

All comments received before the
close of business on the comment
closing date will be considered and will
be available for examination in the
docket at the above address before and
after that date. To the extent possible,
comments filed after the dosing date
will also be considered. However, the
rulemaking action may proceed at any
time after that date. The agencies will
continue to file relevant material in the
docket as it becomes available after the
closing date, and it is recommended that
interested persons continue to examine .
the docket for new material. « "o

Those persons who wish to be
notified upon receipt of their comments
in the docket should enclose, in the
envelope with their comments, a self-
addressed stamped postcard. Upon
receiving the comments, the docket
sup?rvisor will rehim the postcard by
mai

Copies of all comments will be placed
in Docket 91-17; Notice 1 of the NHTSA
Docket Section in room 5109, Nassif
Building, 400 Seventh Street, SW.,
Washington, DC 20590. -« .

On April 29,1991, the Slate of Alaska
submitted some questions to FHWA
regarding the agency's interpretation of
section 333, FHWA acknowledged
receipt of these questions, but declined
to answer them since the agencies were
in the process of developing this

proposed regulation. We believe the
questions raised in Alaska’s inquiry
have all been addressed in this NPRM.
The questions have been placed in the
public docket for his rulemaking action,
and are available for public
examination.

Federalism Assessment

This rulemaking action has been
analyzed in accordance with the
principles and criteria contained in
Executive Order 12612, and it has been
determined that it would have no
federalism implication that warrants the
preparation of a federalism assessment
States can choose to enact and enforce a
law that requires the suspension or
revocation of driver’ licenses for drug
offenders In conformance with Public
Law 101-516, and thereby avoid the
withholding of Federal-aid highway
funds. Alternatively, States can choose
not to enact and enforce this type of
law, and still avoid such withholding. To
avoid the withholding of funds in such
cases, the Governor would submit a
certification that he or she is opposed to
the enactment or enforcement in the
State of such a law and that the State
legislature has adopted a resolution
expressing its opposition to such a law.
While specific criteria that State laws
must meet have been proposed in this
NPRM, they are mandated by Publlc
Law 1.01-518.

Economic and Other Effects

NHTSA has analyzed the effect of this
action and has determined that it is not
"major" within the meaning of Executive
Order 12291, but that it is "significant”
within the meaning of Department of
Transportation regulatory policies and
procedures. A preliminary regulatory ¢
evaluation of the impacts of this j

proposal has been prepared and placed

in Docket 91-17; Notice 1. This
preliminary evaluation provides
information regarding the expected
costs and benefits of the agencies’
proposal and requests information
demonstrating that license suspensions
or revocations for drugged driving or
illegal possession convictions deter drug
use or reduce driver’s future =
involvement in crashes. It also requests
comments on methods that States could
use and the costs to develop systems for
providing Federal, out-of-State and
Juvenile records to State Departments of
Motor Vehicles. Any interested person
may obtain a copy of this preliminary
evaluation by writing to NHTSA’s
Docket Section, room 5109, 400 Seventh
Street, SW., Washington, DC 20590, or
by calling the Docket Section at (202)
388-4949. Comments should be
submitted to the NHTSA Docket, in
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accordance with the procedures
described earlier in this notice.

In compliance with the Regulatory
Flexibility Act, the agency has
evaluated the effects of this proposed
rule on small entities. Based on the
evaluation, we certify that this rule
would not have a significant economic
impact on a substantial number of small
entities. Any withholding of funds under
the regulation would be from States.'
Accordingly, the preparation of an
Initial Regulatory Flexibility Analysis is
unnecessary.

The requirements in this proposal that
States certify that they conform to the
statutory requirements to avoid the
withholding of Federal-aid highway
funds are considered to be information
collection requirements as that term is
defined by the Office of Management
and Budget (OMB) in 5 CFR part 1320.
Accordingly, the reporting and
recordkeeping requirement associated
with this rule is being submitted to the
Office of Management and Budget for
approval in accordance with 44 U.S.C.
chapter 35 under DOT No~* 3517; OMB
No.: New; Administration: NHTSA,
NEED FOR INFORMATION: To
encourage States to enact and enforce
drug offender’s driver's license
suspension: PROPOSED USE OF
INFORMATION: To provide procedures
to State highway construction grant
recipients on how to certify compliance
with the provision of Public Law 101-
518. The law requires a driver's license
suspension, or revocation, for
individuals convicted of any drug-
related offense; FREQUENCY: Annual;
BURDEN ESTIMATE: 260 hours;
RESPONDENTS: State/Icical .
government; FORM(S): None, bubForms
HS-62, HS-62A and HS-217 may be -
used, OMB No. 2127-0003; AVERAGE
BURDEN HOURS PER RESPONDENT: 5
hours. For further information contact
The Information Requirements Division,
M-34, Office of the Secretary of m .
Transportation, 400 Seventh Street. SW.,
Washington, DC 20590, (202) 386-4735,
or Edwarri Clarke or Wayne Brough,
Office of Management and Budget, New
Executive Office Building, room 3228,
Washington, DC 20503, (202) 395-7340.

Comments on the proposed
information collection requirements
should be submitted to: Office of
Management and Budget, Office of
Information and Regulatory Affairs,
Washington, DC 20503, Attention: Desk
Officer for NHTSA. It is requested that
comments sent to OMB also be sent to
the NHTSA rulemaking docket for this
proposed ection.

The agencies have also analyzed this
proposed action for the purpose of the
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National Environmental Folicy Act. The
agencies have determined that this
action would not have any effect on the
human environment.

Liit of Subjects in 23 CFR Part 1212

Driver licensing, Drugs, Highway
safety.

In accordance with the foregoing, the
agencies propose to add a new part 1212
to title 23 of the Code of Federal
Regulations to read as follows:

PART 1212-DRUG OFFENDER’S
DRIVER’S LICENSE SUSPENSION .

1 Scope. e+ !
2 Purpose. .
3 Definitions

4 Adoption of Drug Offender's Driver's
License

uspension.
12125 Cert& Pon Re ureme ts,

212 FO geno Availability of Withheld
1212.7 A%oornonment of Withheld Funds

ter Compljance, . ..
1212% Igenod oﬁ\vallabnity of
uenty Aﬁportloned Funds.
12129 E ctorNo ? llance.
121210 Procedures Atfecting States in
Noncompliance.
*Authority: Public Law 101-516: delegation
ofauthonté t 49 CFR 148 and 1.50.

812121 Scope.

This part prescribes the requirements
necessary to implement section 333 of
Public Law 101-516, which encourages
States to enact and enforce Drug
Offender's Driver's License Suspensions.

812122 Purpose. © ' " - f

The purpose of this part i3 to specify
the steps that States must take in order
to avoid the withholding of Federal-aid
highway funds for noncompliance with
section 333 of Public Law 101-516.

§ 121221 Definitions.

As used in this part:

(@) Convicted includes adjudicated
under juvenile proceedings.

(b) Driver's license means a license
issued by a State to any individual that
authorizes the individual to operate a
motor vehicle on highways.

(c) Drug offense means:

(2) The possession, distribution,
manufacture, cultivation, sale, transfer,
or the attempt or conspiracy to possess,
distribute, manufacture, cultivate, sell
or transfer any substance the possession
of which is prohibited under the
Controlled Substances Act, or

(2 The operation of a motor vehicle
under the influence of such a substance.

(d) Substance the possession of which
is prohibited under the Controlled
Substances Act or substance means a
controlled or counterfeit substance or a
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listed chemical, as.those terms are
defined In subsectlons 102 fR @) &)
ofthe Comprehensive Dru buse
Prevention and Control Act of 1970 (21

.C. 802 (6), (7) &(33)) and listed in 21
CFR 1308.11-15 and 1310.02.

81212.4 Adoption of Drug Offender's
Driver's License Suspension.

(@) The Secretary shall withhold five
percent of the amount required to be
apportioned to any State under each of
sections 104(b)(1). 104(b)(2), 104(b)(5)
and 104(b)(6) of title 23 of the United
States Code on the first day of fiscal
years 1994 and 1995 if the State does not
meet the requirements of this section on
that date. .

(b) The Secretaly shall withhold ten
percent of the amount required to be
(m"portioned to any State under each of
sections 104(b)(1), 104(b)(2), 104(b)(5)
and 104(b)(8) of title 23 of the United
States Code on the first day of fiscal
year 1996 and any subsequent fiscal
year if the State does not meet the
requirements of this section on that
date.

©A State meets the requirements of
this se tion if

% e State has enacted and is
en orcm? a law that requires in all .
circums ances orreq uwes In the
absence 0 compellmg circumstences
warrantm an exception:

1) The r vocatlon or suspension for
at east 6 manths, of the driver's license
of any individual who |s convicted, after
the enactment of such law, of

1 ) Any violation of the Controlled
Substances Act, or

B) An Frug offense and

11} A delay In the 1ssuance or
reinstatement of a driver's license to
such an individual for at least 6 months
after the individual applies for the
Issuance of reinstatem (fnt ofa driver's
license If the individual does not have a
driver's license, or the driver's license of
the indyvidual s suspended, at the time
the individual is so Convicted, or

ZZS The Governor of the State:

i) Submits to the Secretary no earlier
than the adjournment sine die of the first
regularly scheduled session of the
State's legislature which begins after
November 5,1990, a written certification
stating that he or she is opposed to the
enactment or enforcement in the Slate of
a law described in paragraph (c)(1) of
this section relating to the revocation,
suspension, issuance, or reinstatement
of driver’s licenses to convicted drug
offenders; and

(i) Submits to the Secretary a written
certification that the legislature
(including both Houses where
applicable) has adopted a resolution
expressing its opposition to a law
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described in paragraph (c)(1) of this
section.

812126 Certification requirements.

(a) Each State shall certify to the
Secretory of Transportation by April 1.
1993 and by January 1 of each
subsequent year that It meets the
requirements of section 333, Public Law
101-516 and this regulation.

(b) If the State believes it meets the
requirements of section 333 of Public
Law 101-518 and this regulation on the
basis that it has enacted and is
enforcing a law that suspends or .
revokes the driver’s license of drug
offenders, the certification shall contain:

(1)(i) A statement by the Governor of
the State, or an official designated by
the Governor, that the State has enacted
and is enforcing a Drug Offender’s
Driver's License Suspension law. The
certifying statement shall be worded as

follows: .~ ° o . (
(Name of certifying official), (position tltje)
of the (State or Commonweal ?l -
hereby certify that the (State or o7

Commonwealth) of— , ba* enacted and
is enforcing a Drug Offender Driver’s
License Suspension law.

(i)  Ifthe statementis made by an
official other than the Governor, a copy
of the document designating the official,
signed by the Governor.

(2) Until a State has been determined
to be in compliance with the
requirements of section 333 of Public
Law 101-516 and this regulation, the
certification shell include also:

(i) A copy of the State law, regulation,
or binding policy directive implementing
or interpreting such law or regulation
relating to the suspension, revocation,
issuance or reinstatement or driver's
licenses of drug offenders, and

(ii) A statement describing the steps
the State is taking to enforce its law
with regard to within State convictions,
out-of-State convictions. Federal
convictions and juvenile adjudications.

(c) If the State believes it meets the
requirements of section 333 of Public
Law 101-516 on the basis that it opposes
a law that requires the suspension,
revocation or delay in issuance or
reinstatement of the driver’s license of
drug offenders, the certification shall
contain:

(i) A statement by the Governor of
the State, or an official designated by
the Governor, that he or she is opposed
to the enactment or enforcement of such
a law and that the State legislature has
adopted a resolution expressing its
opposition to such a law. The certifying
statement shall be worded as follows:

Name ofcemf in off|C|aI sition fitle
8 (State oryC monwga% )do
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hereby certify that i am oppqsed to the
enact%ent oy enf%rcemenEJ ?such a EiW and
that the legislature oft e (State 0
Common eatj as adopted a
|rgsolutlon expressing its opposition to soch a

(iiy  If the statement is made by an
official other than the Governor, a copy
of the document designating the official,
signed by the Governor.

(20 Until a State has been determined
to be in compliance with the
requirements of section 333 of Public
Law 101-516 and this regulation, the
certification shall include also a copy of
the resolution.

(d) The Governor, or an official
designated by the Governor, each year
shall submit the original and four copies
of the certification to the local FHWA
Division Adm." listrator. The FHWA
Division Administrator shall retain the
original and forward two copies each to
the Regional Administrator of NHTSA
and FHWA. The Regional
Administrators shall each retain one
copy and forward one copy of the
submission, with any pertinent
comments, to their respective
Washington Headquarters, attention of
the Chief Counsel.

(e) Any changes to the original
certification oc supplemental
information necessitated by the review
of the certifications as they are
forwarded, State legislative changes or
changes in State enforcement activity
shall be submitted in the same manner
as the originaL

812125 Period of avallabllltyofW|thheId
funds.

(a) Funds Wlthheld under 8§ 1212 4 -U--
from apportionment to any State an oc
before September 30.1395, will remain
available for apportionment as follows:

(1) If the funds would have been
apportioned under 23 U.SX- 104(b)(5)(A)
but for this section, the funds wilt mmk j
remain available until the end of the
fiscal year for which the foodsa s
authorized to be appropriated.

(2) If the funds would have been
apportioned under 23 Uii.C. 104(b)(5)(B)
but for this section, the funds will
remain available until the end of the
second fiscal year following the fiscal
year for which the funds are authorized
to be appropriated. .

(3) If the funds would have been
apportioned under 23 U.S.C 104(b)(2).
104(b)(2) or 104(b)(6) but for this section,
the funds will remain available until the
end of the third fiscal year following the
fiscal year for which the funds are
authorized to be appropriated.

(b)  Funds withheld under § 1212.4
from apportionment to any State after

September 30,1995 will not be available
for apportionment to the State.

81212.7 Apportionment of withheld funds
after compliance.

Funds withheld under § 1212.4 from
apportionment, which remain available
for apportionment under § 12225(a), will
be made available to any State that
conforms to the requirements of § 12124
before the last day of the period of
availability as defined in § 12125(a).

81212.3 Period of availability of
subsequently apportioned funds.

(a) Funds apportioned pursuant to
8 1212.7 will remain available for
expenditure as follows:

(1) Funds originally apportioned under
23 US.C. 104(b)(5)(A) will remain
available until the end of the fiscal year
succeeding the fiscal year in which the
funds are apportioned.

(2) Funds originally apportioned under
23 US.C. 104(b)(1), 104(b)(2),
104(b)(5)(B). or 104(b)(6) will remain
available until the end of the third fiscal
year succeeding the fiscal year in which
the funds are apportioned.

(b) Sums apportioned to a State
pursuant to 8 12127 and not obligated at
the end of the periods defined In
81212.8(a), shall lapse or, in the case of
funds apportioned under 23 U.S.C
104(b)(5), shall lapse and be made
available by the Secretary for projects
in accordance with 23 U.S.C 118(b).

§12125 Effectof ncneotnpM io.

If a State has not met the " J
requirements of section 333 of Public
Law 101-518 at the end of the period for

.. which funds withheld tmder 512124 are

available for apportionment to * State
under § 12120, then such funds shall
lapse or, in the case of funds withheld
from apportionment under 23U.S.C
104(b)(5). shall lapse and be made
avallable by the Secretary for projects
in accordance with 23 U.S.C 110(b).

§12)210 Procedures affecting state* in
noncompliance. m/

(a) Every fiscal year, each State
determined to be in noncompliance with
section 333 of Public Law 101-518, based
on NHTSA."* and FHWA's preliminary
review of its statutes, will be advised of
the funds expected to be withheld under
812124 from apportionment, as part of
the advance notice of apportionments
required under 23 U.S.C. 104(e).
normally not later than ninety days prior
to final apportionment.

(b) If NHTSA and FHWA determine
that the State is not in compliance with
section 333 of Public Law 101-516 based
on the agencies' preliminary review, the
State- may. within 30 days of its recelpt
of the advance notice of .
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apportionments, submit documentation
showing why it is in compliance.
Documentation shall be submitted to the
National Highway Traffic Safety
Administration. 400 Seventh Street, SW,.
Washington. DC 20590.

(©  Every fiscal year, each State
determined not to be in compliance with
section 333 of Public Law 101-516, based
on NHTSA's and FHWA's final
determination, will receive notice of the
funds being withheld under § 1212.4
from apportionment, as part of the
certification of apportionments required
under 23 U.S.C 104(e), which normally
occurs on October 1 of each fiscal year.

Issued on: October 1,1991.

Adm mstrat%tlonal Highway Traffic
Safety Admnistration.

Thomas D. Larson,

Administrator. FederaIH|ghway
Admnistration.

[FR Doc. 91-23981 Filed 10-4-81; 8:45aml
HUIMU COCC 4510-40-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Car* Financing Administration
42 crR Part 409
[BPD626H
RIN:(»3*-AE34 4 T 4

Medicare Program; "Confined to tho
Home” Requirements for Home Health
Services 7

agency: Health Care Financing
Administration (HCFA), HHS.

action: Proposed rule.

SUMMARY: This proposed rule would
revise the current Medicare rules to
clarify when a home health patient
would be considered “confined to the
home" in order to receive hone health
benefits. 1t would conform our
regulations to changes made by section
4024 of the Omnibus Budget
Reconciliation Act of 1987.

dates: Comments will be considered if

we receive them at the appropriate

address, as provided below, no later

than 5 p.m. on December 0.1991.

ADDRESSES: Mail comments to the

following address:

Health Care Financing Administration,
Department of Health and Human
Services. Attention: BPD-628-P. P.O.
Box 26676, Baltimore, Maryland 21207
If you prefer, you may deliver your

comments to one of the following

addresses:





