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CS F O R  H O U S E  B IL L  NO. 40 (J U D IC IA R Y )

IN  TH E  LE G IS LA TU R E  O F THE STA TE O F A L A S K A
I

SEVEN TEEN TH  LEG ISLA TU RE - FIRST SESSION 

B Y  T H E  H O U S E  JUDICIARY C O M M I T T E E

I
Offered:
Referred:

Sponsor(s): REPRESENTATIVE B R U C K M A N
i:
!j

A B IL L  

F O R  A N  A C T  E N T IT L E D1

■ 1 " A n  Act relating to the offense of campaign misconduct in the first degree."
jl

j 2 B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F  A L A S K A :
i

3 *  Section 1. AS 15.56.010(a) is amended to read:

• 4 (a) A  person commits the crime of campaign misconduct in the first degree i f  the person

ij 5 vl )  knowingly circulates or has written, printed1 or circulated a letter, circular, or
1
! 6 publication relating to an election, to a candidate at an election, or an election proposition or

! 7 question without the name and address o f the author appearing on its face;
I

8 (2) knowingly prints or publishes an advertisement, billboard, placard, poster,

9 handbill, paid-for television or radio announcement or other communication intended to influence

10 the election o f a candidate or outcome o f a ballot proposition or question without the words "paid

11 for by" followed by the name and address o f the candidate, group* or individual paying for the

12 advertising or communication and, i f  a candidate or group, with the name o f the campaign chair

13 [C H A IR M A N ]; [OR]

14 (3) knowingly writes or prints and circulates, or has written, printed* and

-1-
New T ex t. U n d e r l i n e d  [DELETED TEXT BRACKETED]

C S H B  40(JUD)



1 circulated, a letter, circular, bill, placard, poster* or advertisement in a newspaper, on radio or

2 television or in the election pamphlet under AS 15.58 that

3 (A) contains inform ation [C O N T A IN IN G  F A L S E  F A C T U A L

4 IN F O R M A T IO N  R E L A T IN G  TO  A  C A N D ID A T E  FO R  A N  E LE C T IO N ;

5 (B) W H IC H ] the person knows to be false; and

6 (B) relates to a candidate’s reputation for honesty o r integrity,

7 qualifications for office, or background or experience, including inform ation about

8 the candidate w riting, printing, or circulating the inform ation [(C) W H IC H  W O U L D

9 PR O V O K E A  R E A S O N A B L E  PERSON U N D E R  T H E  C IR C U M S T A N C E S  T O  A

10 B R E A C H  OF T H E  PEACE O R  D A M A G E S  T H E  C A N D ID A T E ’S R E P U T A T IO N  FOR

11 H O N E S TY , IN T E G R IT Y , OR T H E  C A N D ID A T E ’S Q U A L IF IC A T IO N S  T O  SER VE

12 IF  ELE C TED  T O  OFFICE],

C S H B  40(JUD) 2-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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CON TIN U ATION  o f  FISCAL N O T E  A N A LY SIS

For Bill/R e s o l u t i o n  No. HB 40

House Bill No. 40 am en d s  AS 1 5 . 5 6 . 0 1 0 ( a )  by a d d i n g  a n e w  offense to 

the c r i m e  o f  c a m p a i g n  mi s c o n d u c t  in the f i r s t  d e g r e e  t o  include a p e r s o n  wh o  

s u b mits, or causes to b e  submitted, f a c t u a l  i n f o r m a t i o n  t h a t  the p e r s o n  k n ow s  i3 

f a l s e  for i n c l u s i o n  in the e l e c t i o n  p a m p h l e t  u n d e r  A S  15.68. C a m p a i g n  m i s co n d u c t  

i n  the first degree is a class A  m i s d e m e a n o r .  A l t h o u g h  there h a v e  b e e n  p a s t  

i n c i d e n t s  of  false i n f o r m a t i on  b e i n g  s u b m i t t e d  f o r  i n c l u s i o n  in the s t a t e’s 

o f f i c i a l  e l e c t i o n  pamphlet, the n u m b e r  of s uc h  i n c i d e n t s  h a s  n o t  bee n  great 

e n o u g h  to w a r r a n t  fiscal n ote costs.

^ (M M iT T E E C O P Y



S T A T E  O F  A L A S K A
1991 LEGISLATIVE SESSION

Department Affected:Revision Dale: _____________________________
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GRANTS. CLAIMS - 0 - - 0 - - 0 - - 0 - - n - - n -
MISCELLANEOUS - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL
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REVENUE 1 1 1
FUNDING: (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
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TEMPORARY
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O FFE R E D  IN  T H E  H O U SE B Y  R E P R E S E N T A T IV E  B R U C K M A N

T O : CSHB 40(STA)

A M E N D M E N T

Page 2, line 3, following "integrity,":

Delete "or"

Page 2, line 4, following "office":

In se rt", or background or experience"



3 1 1 1 CSTREET  
ANCHORAGE. ALASKA 99503 

(9 0 7 ) 561-2034

WHILE IN SESSION
P.O . BOX V 

JUNEAU. ALASKA 99811 
(907 ) 465-4843

REPRESENTATIVE BETTY BRUCKMAN 

MEMORANDUM 

TO: Judiciary Subcommittee HB 40 

FROM: Rep. Betty Bruckman 

DATE: April 9, 1991

SUBJECT: HB 40, " An Act relating to the offense of election
misconduct in the first degree.

I fe lt a little background on HB 40 would be appropriate. It was my 
original intent to make it a crime to knowingly lie in the official 
election pamphlet printed and circulated by the State.

It was the decision of the State Affairs subcommittee to broaden 
the scope of the intent of my legislation to encompass all forms of 
intentional deceit during the course of a political campaign. The 
subcommittee decided to repeal the current statute and rewrite it 
entirely. During the course of the rewrite I became concerned that 
inadvertent m isstatements would be prosecutable under the new 
language and asked the drafter to emphasize the m a lic io u s  in te n t of 
the untruth, hence the "prepared".

I have been apprised by staff counsel that the legal standard 
k n o w in g ly  would protect innocent misstatements from prosecution 
and I would be amenable to the revision of section 1,(a), Paragraph 3 
- to k n o w in g ly  w r ite s  o r p r in ts  o r c ir c u la te s , o r has 
w r it te n , p r in te d , and c irc u la te d , a le tte r , c ir c u la r ,  b il l ,  
p la ca rd  pos te r o r adve rtisem en t in  a new spape r on  rad io , 
te le v is io n , o r in an e lec tion  pamphle t under AS 15.58.

Regarding Section 1, (a) paragraph 1 & 2, the d ra fte r did not 
substantively alter existing law. It apparently was the intent of the

A L A S K A  S T A T E  H O U S E

LABOR 4 COMMERCE

•<2s2> □



subcommittee to retain the d istinctions re ferred to 
statue but to update the language.

in existing



3111 C STREET 
ANCHORAGE, ALASKA 99503 

(907) 561-2034

WHILE IN SESSION 
P.O. BOX V 

JUNEAU, ALASKA 99811 
(907) 465-4843

A L A S K A  S T A T E  H O U S E

REPRESENTATIVE BETTY BRUCKMAN

TO: Representative Dave Donley

FROM: Rep. Betty Bruckman

DATE: March 25, 1991

SUBJECT: Scheduling HB 40

I would appreciate your scheduling HB 40 before the 
Committee at your earliest convenience.

LABOR & COMMERCE

STATE AFFAIRS

House Judiciary

<grc6ug) r«c □



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F  R E P R E S E N T A T I V E S

Official Business Box VState Capitol 
Juneau, Alaska 99811

SPONSOR STATEMENT 
HB 40

AN ACT RELATING TO THE PRO VID IN G  OF FALSE IN FO R M A TIO N  IN  AN
ELEC TIO N  PAMPHLET

T h e  p u b l i c  r e l i e s  o n  t h e  in f o r m a t i o n  p r o v id e d  b y  t h e  
D i v i s i o n  o f  E l e c t i o n s  as " o f f i c i a l "  i n f o r m a t i o n  a n d  we h a v e  a 
r e s p o n s i b i l i t y  t o  in s u r e  t h a t  t h e  i n f o r m a t i o n  p r o v id e d  b y  t h e  
c a n d id a t e s  i s  a s  a c c u r a te  a s  p o s s i b l e .

I t  was my i n t e n t  w hen I  f i l e d  t h i s  l e g i s l a t i o n  t o  c r e a t e  
a m e c h a n ism  w h e re b y  c a n d id a t e s  a r e  n o t i f i e d  t h a t  t h e y  a re  
a c c o u n t a b le  f o r  t h e  i n f o r m a t i o n  t h a t  t h e y  p r o v i d e .



WALTER J. HICKEL, GOVERNOR 

REPLY TO:

0 f 2221 E. Northern Lights, Room 128 
Anchorage, AK 99508 
(907) 276-4176

C  Juneau Branch O ffice 
Box CO
Juneau, AK 99811-0222 
(907) 465-4864

February 11, 1991

Representative Betty Bruckman 
P.O. Box V 
Juneau, Ak 99811

Dear Representative Bruckman:

The Alaska Public Offices Commission discussed HB 40 "An act relating to the
providing of false information in an election pamphlet" at your request during their
meeting on February 8, 1991.

The Commission would like to convey its’ appreciation for the opportunity to 
comment. However, they did not feel commenting on this bill wouid be appropriate since 
AS 15.56 is not within their Jurisdiction.

If I can be of further assistance, please let me know.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Karen Boorman 
Executive Director

cc: APOC Members
Barbara Prichart, Department of Administration

ALASKA PUBLIC OFFICES COJVAM1SSION



O FFIC E  O F  T H E  G O V E R N O R

T o : T h e  H o n o r a b le  G ene K u b in a
H o u se S t a t e  A f f a i r s  C o m m itte e

F ro m : E l i z a b e t h  Z i e g l e r ,  D e p u ty  D i r e c t o r  
D i v i s i o n  o f  E l e c t i o n s

R e: HB 4 0 , F a ls e  s t a t e m e n t  i n  E l e c t i o n  P a m p h le t

P o s i t i o n :  T h e  D i v i s i o n  o f  E l e c t i o n s  s u p p o r t s  t h e  i n t e n t  o f  t h i s
b i l l .  T h e r e  a r e  no f i s c a l  im p a c ts  t o  t h e  d i v i s i o n .

/  PHONE (907) 465-4611

F e b r u a r y  8 ,  1 9 9 1
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STA TE  OF A LA SK A  
1991 LEGISLATIVE SESSION

BILL NO. HB 40

Revision Date: Department Atfected: Office of the G o v e r n o r - E l e r t iion'

Title: A n  Act r e l a t i n g  to the prov-lrHng B R U :  D i v i s i o n  of Elections

of false info, in an e i p p H n n  pamphiat- Component: _____________________
Sponsor: R e p re s e n t a t i v e  Bruckman_________ ________________________________

Requestor: state A f f a i r s___________________ COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES -0 - - 0 - - 0 - - 0 - -n - - 0 -
TRAVEL - 0 - - 0 - - 0 - - 0 - -0 - - n -
CONTRACTUAL -0 - - 0 - - 0 - -n - -n - - n -
SUPPLIES -0 - - 0 - - 0 - - 0 - • - 0 - - 0 -
EQUIPMENT -0 - - 0 - - 0 - - 0 - - 0 - - n -
LAND & STRUCTURES -0 - - 0 - - 0 - - 0 - - 0 - - 0 -
GRANTS. CLAIMS -0 - - 0 - - 0 - - 0 - -n - - n -
MISCELLANEOUS -0 - - 0 - - 0 - - 0 - - 0 - - 0 -
TOTAL OPERATING -0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL -0 - - 0 - - 0 - - 0 - - 0 - - 0 -

POSITIONS:

FULL-TIME ,

PART-TIME
TEMPORARY

Estimate of current year impact: ~0~

ANALYSIS: (Attach a separate page if necessary.)

Prepared By: E l i z a b e t h  Ziegler, D e p u t y . D i r e c t o r ___________  Phone: 465-4611

Division:  D iv ision of Elections_______   Date: <5.-ft - S' (

Approved by Commissioner:
Agency: __________ Di v ision of Elections___________________________  Date: /

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies). 

Rev 10/90 i Page 1 o f___



F I S C A L  N O T E

S T A T E  O F  A L A S K A
1991 LEGISLATIVE SESSION

Revision Date:________________________
Title: "An Ac t  r e la t i n g  to false

BILL NO. HB AO

I n f o r m a t i o n  in an e l e c t i o n  p a m p h l e t . "  

Sponsor: R e p r e s e n t a t i v e  B r u c k m a n

Requestor: H ouse State Affa i r s ________

Department Affected: 
BRU: P r o s e c u t i o n

D e p a rt m e n t  of L a w

Component: C r i m i n a l  Justice L i t i g a t i o n

COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING j FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

%

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
PART-TIME
TEMPORARY

Estimate of current year impact:.

ANALYSIS: (Attach a separate page if necessary.)

Pl e as e  see the a t t a c h e d  a n alysis.

 p . iu0,
ly.'vA j f . I
R i c h a r d  I. Peeues, DiujectoiPrepared By:

Division: A d m i n i s t r a t i v e

. Pegues, D i tyector^_________   Phone: 465-3672__________

J f t I  Date: _F,ebr.u.ary 11, 1991
C h a r l e s  E. Cole, “A t t o r n e y  G e n e r a lApproved by Commissioner:

Agency: D e p a r t m e n t  of L a w_______________________________________________ Date: F e b r u a r y  11, 1991

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page__I_ of 2



CONTINUATION o f  FISCAL N O T E  A N A LY SIS

F o r  B i l l / R e s o l u t i o n  N o . HB 40

House Bill No. 40 amends AS 1 5 . 5 6 . 0 1 0 ( a )  by a d d i n g  a n e w  offense to 

the crime of campaign misconduct in the f irst d e g r e e  to i n c l u d e  a p e r s o n  who 

submits, or causes to be submitted, f a c t u a l  i n f o r m a t i o n  t h a t  the p e r s o n  knows is 

f alse for i n c lusion in the election p a m p h l e t  u n d e r  A S  15.68. C a m p a i g n  m is c o n d u c t  

in the first degree is a class A m i s d e m e a n o r .  A l t h o u g h  t h e re  h a v e  b e e n  pas t  

incidents of false information b e i n g  s u b m i t t e d  f o r  i n c l u s i o n  in the state's 

o f f i c i a l  e l e c t i o n pamphlet, the n u m b e r  of s u c h  i n c i d e n t s  ha s  n o t  b e e n  great 

e n o u g h  to w a r r a n t  fiscal note costs.
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a California appeal* court upheld the 

law, ruling that although compulsory 

blood tests are considered searches 

subject to Fourth Amendment protec­

tion, "the control of a communicable 

disease is a valid exercise of the stale’s 

police power." The state Supreme 

Court has ordered a stay of the law 

pending an appeal. None of the plain­

tiffs have been tested yeL

Georgia. After a verdict, guilty plea, 
or plea of no contest to any “AIDS 

transmitting crime," the court may re­

quire the defendant to take an HIV test 

within 45 days. If the defendant re­

fuses, the court can order involuntary

testing. Having HIV testing may be 

made a condition of a suspended sen­

tence or probation for any pan of a 

sentence for such a crime. The De­

partment of Human Resources, which 

tests offenders, must give results to the 

victim or victim’s parent or guardian if 

it believes the crime posed a signifi­

cant risk.

Illinois
Public Act 85-1399 (1988) amended 

the Unified Code of Corrections sec­

tion on sentencing to require HIV test­

ing of persons convicted of various 

sex and drug crimes. Results of the 

testing must be delivered to the judge 

of the coun that entered the conviction 

for in camera inspection. The judge 
has discretion to decide who, if any­

one, can be informed of the test re­

sults.

Indiana. The court must order a per­
son convicted of a sex crime that cre­

ated a demonstrated risk of transmis­

sion of HIV to have HIV testing. The 

state board of health, which does the 

test, must notify victims if tests con­

firm that the offender has antibodies 

to HIV. It must also provide counsel­

ing for the victim.

South Carolina. Within 15 days after 
conviction of a sex offense resulting 

in exposure of the victim to blood or 

body fluids of the offender, the of­

fender must have HIV testing. The re­

sults are reported to the prosecutor, 

who in turn must notify the victim and 

offender. The offender must pay for 

the test unless poor.

Michigan. On conviction for certain 
crimes that can result in transmitting 

HIV, the court must order the offender 

to be tested for HIV. The court must 

also order the offender to have coun­

seling. If the victim consents, the 

court must give the person administer­

ing the test the name, address, and 

telephone number of the victim, and 

immediately give the results to the 

victim and provide a referral for coun­

seling.

Oregon. On conviction, the court 
must seek the offender’s consent lo an 

HIV test If the offender refuses, the 

court may, at the request of the victim 

or the victim’s parent or guardian, 

order the offender to lake an HIV test 

after the victim has taken such a test. 

Results of the offender’s test must be 

sent to a doctor designated by the 

victim. If test results are negative, the 

court may order the convicted person 

to take another HIV test 6 months 

after the first one. I

Robert L. Bayless 
Staff Scientist
This article including footnotes to sources it 
available to legblaton as an LRU Research 
Response. I

Courts Look Closely 
at Campaign- 
Statement Laws
Laws prohibiting false campaign state­
ments must be carefully written under 
U.S. Supreme Court decisions on free­
dom of speech. Campaign statements 

can be punished only if made with 
knowledge that they are false, or reck­

less disregard for whether they arc 
false. Courts since 1975 have struck 

down at least four stale laws prohibit­
ing false campaign statements.

An ducmative to such laws may be 
voluntary codes of fair campaign prac­

tices, enacted in Illinois and four other 
slates. By signing the codes, candi­
dates promise lo run honest cam­

paigns.

First Amendment Issues
Political speech is protected by the 
First Amendment to the U.S. Constitu­

tion, guaranteeing the right of free ex­

pression. Several U.S. Supreme Court 

cases decided since 1963 have the ef­
fect of protecting speech in political 

campaigns. Major cases relevant to 

campaign statements are summarized 
below.

New York Times Co. v. Sullivan (1964) 
A public official sued the New York 
Times for publishing a paid advertise­
ment that falsely said he mistreated 

protesting students while performing 

his duties. He won in the trial court 

But the U.S. Supreme Court said the 

First Amendment restricts a public of­

ficial from getting damages for a 

defamatory falsehood relating to his 

official conduct. The Court said that 

neither factual errors— which are in­

evitable in free debate— nor defam­
atory content alone are enough to re­

move the constitutional protection of 

political statements. The crux of the 

Court’s opinion said:
(continued on p. 6)

A California appeals court 
upheld the California law, 
but that decision is being 

appealed.
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Laws (continued from p. 5 ),
The Constitutional guar­

antees require, wc think, a fed­
eral rule that prohibits a public 
official from recovering dam­
ages for a defamatory false­
hood relating lo his official 
conduct unless he proves that 
the statement was made with 
“ actual malice”—that is, with 
knowledge that it was false or 
with reckless disregard of 
whether it was false or not

In later cases the Court extended this 
holding to persons who, although not 
public officials, are "public fig­
ures”—meaning they have become 
involved in matters of legitimate pub­
lic concern. This specifically applies 
to candidates for public office, even if 
they are not yet public officials.

C a m p a i g n  S t a t e m e n t

The courts set a higher 
standard o f intent in 

defamation suits by public 
officials or candidates than 

by private persons.

Vanasco v. Schwartz (1976)
This case applied the “ malice” stan­
dard of New York Times in striking 
down key provisions of a state law on 
false campaign statements. Two can­
didates sued the New York Slate 
Board of Elections, challenging the 
constitutionality of the New York Fair 
Campaign Code. One of the candi­
dates had been accused of distributing 
campaign literature that misrepre­
sented his party affiliation. The other 
was accused of misrepresenting his 
opponent’s voting record. The Code 
prohibited misrepresentation of a 
candidate’ s qualifications, position, or 
party affiliation. The Code did not 
say that such misrepresentation must 
be deliberate or malicious.

A thrcc-judge federal district court 
said the law's prohibitions on false 
statements “ cast a substantial chill on 
the expression of protected speech and 
arc unconstitutionally overbroad and 
vague." The court further said that the 
falsity of statements complained of 
must be proven by “ clear and convinc­
ing" evidence. The U.S. Supreme 
Court affirmed the judgment without 
opinion, thus giving no indication 
whether it agreed with the district 
court’s statement about clear and con­
vincing evidence.
At least three other laws prohibiting 
false campaign statements have been 
struck down. Nebraska’s law was 
held invalid by its Supreme Court in 
1983. Louisiana’s law was struck 
down by the Louisiana Supreme Court 
in 1989. Also, in 1987 the U.S. Dis­
trict Court for the Southern District of 
Ohio overturned that slate’s corrupt- 
practiccs law. The Ohio case was 
somewhat different from the others. 
Rather than finding fault with the 
law’s false-slatement provisions, the 
court said its enforcement provisions 
were overbroad. It held that the law’s 
provisions requiring administrative 
adjudication by the state elections 
commission imposed a prior restraint 
on constitutionally protected free 
speech. The court struck down the 
commission’s authority to assess li­
ability based on evidence less than 
would be required by a court A re­
port that the Louisiana and Ohio 
cases are on appeal could not be con­
firmed.
Federal Law
The Federal Election Campaign Act 
does not prohibit publication or broad­
cast of false information in political 
campaigns. The Act does require that 
each political communication identify 
the person or group paying for it, and 
tell whether the candidate authorized 
it This applies lo political communi­
cations advocating the election or de­

feat of an identified candidate, or so­
liciting campaign contributions.

Illinois' Code o f  Fair 
Campaign Practices is not 
legally enforceable, but a 
candidate's signing o f it 
becomes a public record.

Illinois Law
Illinois law similarly docs not prohibit 
publication or broadcast o f false infor­
mation in campaigns. The Election 
Code simply requires that specific in­
formation appear on some forms of 
political material. The Code requires 
that the name and address of persons 
disseminating written political mate­
rial about candidates or ballot proposi­
tions be printed on the material. This 
provision applies to pamphlets, 
circulars, handbills, advertisements, 
and any other separate campaign ma­
terial, but not to articles published in 
recognized periodicals. Violation is 
punishable by up lo 364 days in jail 
and/or a fine up to $ 1,000.
The Election Code also requires that 
political committees include a state­
ment on all materials and advertise­
ments soliciting funds, saying that a 
copy of the committee’s Financial re­
port is or will be available from the 
Slate Board of Elections or the county 
clerk. Violators can be assessed a 
civil penalty up to $1,000.

Other States’ Laws 
Half the states have laws prohibiting 
false campaign statements. Only five 
expressly prohibit false statements 
made maliciously. Montana, North 
Carolina, and Oregon specify that 
false statements must have been made 
knowingly and recklessly; Florida that 
they were made knowingly and mali­
ciously; and Washington that they 
were made maliciously.
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Laws of Ihe other 20 
stales are not as rig­
orous in requiring 
malice, which may 
make them more vul­
nerable to a constitu­
tional challenge. The 

laws of 14 states apply to false state­
ments made "knowingly." Such laws 
in Louisiana and Ohio have been suc­
cessfully challenged in the cases now 
reportedly on appeal. The laws of the 
other 6 states are even broader. They 
merely prohibit various kinds of false 
statements, making them most likely 
lo fail the New York Times lest
The kinds of statements to which the 
laws apply also vary. Laws of 7 slates 
(California, Hawaii, Michigan, Ne­
vada, New Jersey, Texas, and Vir­
ginia) apply to only one or two kinds 
of false statements—usually false 
claims of incumbency, endorsement, 
or election code violations. Laws of 9 
slates apply to written statements 
only.

Enforcement
A recent survey shows that some 
states have so little confidence in the 
validity of their false-statemcnl laws 
that they shrink from active enforce­
ment Some election administrators 
surveyed said stricter enforcement 
would result in lawsuits that could 
lead to repeal of laws.

Codes o f Fair Campaign 
Practices
A voluntary code of fair campaign 
practices may be an alternative to at­
tempts to prohibit false statements. 
Five states including Illinois have 
such codes. (The others are Califor­
nia, Montana, New York, and Wash­
ington.)
The codes generally include a pledge 
that candidates can sign voluntarily,

promising to conduct an honest, open, 
ethical campaign. The added benefit 
this offers candidates is the right to in­
clude a statement cn campaign litera­
ture saying they have subscribed to 
the code.
The Illinois code, enacted in 1989, 
says the candidate will conduct a cam­
paign based on the principles of "de­
cency, honesty, and fair play." It dis­
courages use of defamatory or scurril­
ous attacks on opponents. Subscrip­
tion to the code is voluntary, and ad­
herence to it by a signer cannot be le­
gally enforced. However, a copy of 
the code signed by a candidate and 
filed with the Stale Board of Elections 
becomes a public record.

Many o f the laws in 25 
states that prohibit false  

campaign statements 
seem vulnerable to 

challenge. Some are 
enforced little.

A portion of the code specifically ad­
dresses false campaign statements:

(4) I will not use cam­
paign material of any sort 
which misrepresents, distorts, 
or otherwise falsifies the facts, 
nor will I use malicious or un­
founded accusations which aim 
at creating or exploiting 
doubts, without justification, as 
to the personal integrity or pa­
triotism of my opposition. I

Karen A. Fahrion 
Research Associate

This article, with footnotes and appendices, is 
available to legistaiors as an LRU Research 
Response.

Costs to Raise 
“ Circuit Breaker”  
Grants
Illinois’ "circuit breaker" program 
gives partial property-lax relief to 
people who arc 65 or older, or dis­
abled, and have annual household in­
come under $14,000. The income 
limit has risen 40% since the program 
started in 1972, versus a 215% in­
crease in the Consumer Price Index.
In fiscal year 1988, property taxes 
look 3.8% of personal income in Illi­
nois, compared to 3.5% nationwide.
The “circuit breaker" might be liberal­
ized by at least two methods: (1) rais­
ing the $14,000 income limit, or (2) 
changing the grant formula to increase 
the maximum grant. Raising the in­
come limit without changing the for­
mula would cost the state only about 
$3 million per year because the 
present formula, even without the in­
come limit, would give grants only to 
households with incomes under 
$ 15,556. The second method, chang­
ing the formula to increase the giant, 
might be done in various ways. The 
most liberal presumably would be 
making the grant pay the entire prop- 
erty-tax bill of qualifying households. 
Doing this, only for households with 
residents 65 or older that would be eli­
gible for a grant under current law, 
would cost the state about S386 mil­
lion more per year. A more modest 
possibility is simply indexing the grant 
formula to inflation since the program 
began.
Present Law
The Senior Citizens and Disabled Per­
sons Property Tax Relief and Pharma­
ceutical Assistance Act (commonly 
called the “ circuit breaker” law) took 
effect October 1,1972. The purpose 
o f the Act was to provide some relief

(continued on p. 8)
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I

Tne W a s h i n g t o n  " f a l s e  p o l i t i c a l  a d v e r t i s i n g "  s t a t u t e ,  RCW 

4 2 . 1 7 . 5 3 0 ,  i m p o s e s  c i v i l  l i a b i l i t y  o n  a p e r s o n  who s p o n s o r s  

p o l i t i c a l  a d v e r t i s i n g  w h ic h  c o n t a i n s  i n f o r m a t i o n  t h a t  t h e  p e r s o n  

" s h o u l d  r e a s o n a b l y  b e  e x p e c t e d  t o  k n o w ,  t o  be f a l s e . "  B e ca u s e  

t h i s  s t a n d a r d  w o u ld  a l l o w  f o r  t h e  i m p o s i t i o n  o f  c i v i l  p e n a l t i e s  

o n  p e r s o n s  f o r  t h e  n e g l i g e n t  s p o n s o r s h i p  o f  f a l s e  i n f o r m a t i o n  i n  

a p o l i t i c a l  c a m p a ig n  i t  i s  p r o b a b l y  u n c o n s t i t u t i o n a l  as v i o l a t i v e  

o f  t h e  r i g h t  t o  f r e e d o m  o f  s p e e c h  g u a r a n t e e d  b y  t h e  F i r s t  

Am endm ent o f  th e  U . S .  C o n s t i t u t i o n .  H e n c e ,  t h e  s t a t u t e  s h o u ld  be 

m o d i f i e d  i n  o r d e r  t o  be c o n s t i t u t i o n a l l y  d e f e n s i b l e .

The i n t e n t  o f  t h i s  b r i e f  i s  t o  d e f i n e  t h e  n e c e s s a r y  e l e m e n t s  

o f  a " f a l s e  p o l i t i c a l  a d v e r t i s i n g "  s t a t u t e  s o  a s  t o  w i t h s t a n d  

a t t a c k s  a g a i n s t  i t s  c o n s t i t u t i o n a l i t y .

B e c a u s e  t h e  F i r s t  Am endm ent o f f e r s  i t s  b r o a d e s t  p r o t e c t i o n  

o f  f r e e  s p e e c h  d u r in g  c a m p a ig n s  f o r  p o l i t i c a l  o f f i c e ,  a n y  s t a t u t e  

t h a t  a t t e m p t s  t o  r e g u l a t e  p o l i t i c a l  s p e e c h / p o l i t i c a l  a d v e r t i s i n g  

w i l l  b e  s u b j e c t e d  t o  s t r i c t  j u d i c i a l  s c r u t i n y  i f  i t  i s  

c h a l l e n g e d .  T h e r e f o r e ,  a n y  s u c h  s t a t u t e  m u s t b e  n a r r o w ly  d raw n  

s o  a s  n o t  t o  i n f r i n g e  upon t h i s  f r e e  s p e e c h  r i g h t .

T h is  b r i e f  a t t e m p t s  t o  i d e n t i f y ,  a n a l y z e ,  a n d  d i s c u s s  t h e  

v a r i o u s  i s s u e s  r e l a t e d  t o  f a l s e  r e p r e s e n t a t i o n  i n  e l e c t i o n  

c a m p a i g n s .  T h e r e f o r e ,  t h e  b r i e f  i s  d i v i d e d  i n t o  t h e  f o l l o w i n g

I N T R O D U C T I O N
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f i v e  p a r t s :

P a r t  I b r i e f l y  i d e n t i f i e s  t h e  r e c o m m e n d e d  e l e m e n t s  to b e  

i n c l u d e d  i n  t h e  d r a f t i n g  o f  a c o n s t i t u t i o n a l l y  d e f e n s i b l e  

s t a t u t e .

P a r t  II d i s c u s s e s  t h e  c o n s t i t u t i o n a l  c o n c e r n s  a s s o c i a t e d  

w i t h  p r o h i b i t i o n s  d i r e c t e d  at f a l s e  r e p r e s e n t a t i o n  in e l e c t i o n  

c a m p a i g n s .

P a r t  III e x p l o r e s  t h e  e x i s t i n g  f e d e r a l  a n d  s t a t e  s t a t u t o r y  

a n d  c a s e  l a w  p e r t a i n i n g  to  f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e s .

P a r t  I V e x a m i n e s  W a s h i n g t o n  c a s e  l a w  w h i c h  m a y  h a v e  a n  

i m p a c t  o n  a n y  f u t u r e  f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e  w h i c h  

m i g h t  b e  d r a f t e d  and a d o p t e d .

Par t V  sets forth a propo sed model s t a tu t e t h at  will be more 

r e a d i l y  d e f e n s i b l e  a g a i n s t  c h a l l e n g e s  t o  i t s  c o n s t i t u t i o n a l  

v a l i d i t y .

P A R T  I 

R E C O M M E N D E D  S T A T U T O R Y  E L E M E N T S

Briefly, the c r uc i al  e l e m e n t s  of a c o n s t i t u t i o n a l  s t a t u t e  

are as follows:

(1) "Actual Malice*1 S t a n d a r d : The statu te  m u s t  be  n a r r o w l y

dr aw n  so that only t h o s e  false statements m a d e  "know i n gl y or with

I
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r e c k l e s s  d i s r e g a r d  to th rir  t r u t h  or f a l s i t y " wil l be p r o s c r i b e d .

(2) B u r d e n  of P r o o f : T h e  s t a t u t e  m u s t  i n c o r p o r a t e  a " c l e a r  

a n d  c o n v i n c i n g " b u r d e n  of p r o o f .

(3) J u d i c i a l  R e v i e w : T h e  s t a t u t e  m u s t  i n c l u d e  a p r o v i s i o n  

f o r  j u d i c i a l  r e v i e w  of a n y  a d m i n i s t r a t i v e  d e c i s i o n  i n v o l v i n g  t he  

s t a t u t e .

(4) O p e r a t i o n a l  D e f i n i t i o n  o f  T e r m s : T o  a v o i d  c h a r g e s  o f  

v a g u e  o r  a m b i g u o u s  w o r d i n g ,  a n d  t o  e n s u r e  t h a t  t h e  s t a t u t e  is 

s u f f i c i e n t l y  n a r r o w l y  d r a w n ,  m a n y  o f  t h e  t e r m s  o f  t h e  s t a t u t e  

s h o u l d  b e  o p e r a t i o n a l l y  d e f i n e d .  F o r  e x a m p l e ,  t e r m s  s u c h  a s  

" s p o n s o r " ,  " p o l i t i c a l  a d v e r t i s e m e n t " ,  " c a n d i d a t e " ,  " k n o w i n g l y " ,  

" r e c k l e s s  d i s r e g a r d " ,  " f a l s e  s t a t e m e n t " ,  e t c .  s h o u l d  b e  

o p e r a t i o n a l l y  d e f i n e d  i n  a d e f i n i t i o n s  s e c t i o n  i m m e d i a t e l y  

p r e c e e d i n g  t h e  t e x t  o f  th e s t a t u t e .

P A R T  I I  

C O N S T I T U T I O N A L  C O N C E R N S - - F R E E  S P E E C H  I S S U E S

T h e  m a j o r  c o n s t i t u t i o n a l  c o n c e r n  w i t h  f a l s e  p o l i t i c a l  

a d v e r t i s i n g  s t a t u t e s  is t h e  f e a r  t h a t  s u c h  s t a t u t e s  i n f r i n g e  u p o n  

t h e  r i g h t  t o  fr ee  s p e e c h  g u a r a n t e e d  b y  t h e  F i r s t  A m e n d m e n t  o f  t h e  

U .  S. C o n s t i t u t i o n .  T h e  l e a d i n g  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c a s e

i
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r e g a r d i n g  First A m e n d m e n t  c o n c e r n s  is N o w  Y o r k  T i m e s  v. S u l l i v a n , 

3 7 6  U. S.  254 (1963).

In N e w  Y o r k T i m e s , a n  e l e c t e d  o f f i c i a l  b r o u g h t  a l i b e l  s u i t  

a g a i n s t  t h e  T i m e s  f o r  p u b l i s h i n g  a n  a r t i c l e  w h i c h  f a l s e l y  

r e p r e s e n t e d  the o f f i c i a l ' s  a c t i o n s  w h i l e  p e r f o r m i n g  h i s  d u t i e s .  

T h e  C o u r t ' s  d i s c u s s i o n  i n  N e w  Y o r k  T i m e s  h a s  b e e n  e x t e n s i v e l y  

q u o t e d  i n  l a t e r  c a s e s  d e a l i n g  m o r e  d i r e c t l y  w i t h  f a l s e  

r e p r e s e n t a t i o n  in e l e c t i o n  c a m p a i g n s .

T h e  S u p r e m e  Court, i n  N e w  Y o r k  T i m e s , s t a t e d  t h a t  f r e e d o m  of 

e x p r e s s i o n  o f  p u b l i c  i s s u e s  i s  a r i g h t  s e c u r e d  b y  t h e  F i r s t  

A m e n d m e n t .  Id. at 269. T h e  C o u r t  f u r t h e r  a d d e d  t h a t  t h i s  r i g h t  

" w a s  f a s h i o n e d  to a s s u r e  u n f e t t e r e d  i n t e r c h a n g e  o f  i d e a s  f o r  t h e  

b r i n g i n g  a b o u t  o f  p o l i t i c a l  a n d  s o c i a l  c h a n g e s . "  I^d. a t  269. 

T h e  C o u r t  r e c o g n i z e d  t h a t  s u c h  " u n f e t t e r e d  i n t e r c h a n g e "  r e q u i r e d  

t h a t  " p u b l i c  d e b a t e  o n  p u b l i c  i s s u e s  s h o u l d  b e  u n i n h i b i t e d ,  

r o b u s t ,  and w i d e - o p e n ,  a n d  t h a t  i t  m a y  w e l l  i n c l u d e  v e h e m e n t ,  

c a u s t i c ,  a n d  s o m e t i m e s  u n p l e a s a n t l y  s h a r p  a t t a c k s  o n  g o v e r n m e n t  

a n d  p u b l i c  o f f i c i a l s . "  Id. a t  270.  In  l i g h t  o f  t h i s  i d e a ,  t h e  

C o u r t  c o n c l u d e d  t h a t  n e i t h e r  f a c t u a l  e r r o r , w h i c h  is i n e v i t a b l e  

i n  f r e e  de b a te , n o r  d e f a m a t o r y  c o n t e n t , w h i c h  i n j u r e s  a p e r s o n ' s  

r e p u t a t i o n ,  a r e  s u f f i c i e n t  t o  r e m o v e  t h e  c o n s t i t u t i o n a l  

p r o t e c t i o n s  fro m s u c h  s t a t e m e n t s .

T h e  C o u r t  f u r t h e r  i n d i c a t e d  t h a t  a n y  r e g u l a t i o n  o r  s t a t u t e  

w h i c h  w o u l d  c o m p e l  t h e  c r i t i c s  o f  o f f i c i a l  c o n d u c t  t o  g u a r a n t e e
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t h e  t r u t h  o f  t h e i r  a s s e r t i o n s  a m o u n t s  t o  s e l f - c e n s o r s h i p  a n d  

c o u l d  lead i n d i v i d u a l s  t o  m a k e  o n l y  t h o s e  s t a t e m e n t s  w h i c h  " s t e e r  

far w i d e r  o f  the u n l a w f u l  z o n e "  t h a n  is n e c e s s a r y ,  t h u s  d a m p e n i n g  

th e  v i g o r  and l i m i t i n g  t h e  v a r i e t y  o f  p u b l i c  d e b a t e .  l_d. at 279.

As a r e s u l t ,  t h e  C o u r t  c o n c l u d e d  t h a t  t h e  c o n s t i t u t i o n a l  

g u a r a n t e e s  re qui re :

. . . a f e d e r a l  r u l e  t h a t  p r o h i b i t s  a p u b l i c  

o f f i c i a l  f r o m  r e c o v e r i n g  d a m a g e s  f o r  a d e f a m a t o r y  
f a l s e h o o d  r e l a t i n g  t o  h i s  o f f i c i a l  c o n d u c t  u n l e s s  he 

p r o v e s  t h a t  t h e  s t a t e m e n t  w a s  m a d e  w i t h  " a c t u a l  

m a l i c e " — th at  is, k n o w l e d g e  t h a t  it w a s  f a l s e  o r  w i t h  
r e c k l e s s  d i s r e g a r d  o f  w h e t h e r  i t  w a s  f a l s e  o r  n o t .

Id. at 280.

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  i n  f u r t h e r  a n a l y z i n g  t h e  

r e a l m  a n d  e x t e n t  o f  t he  f r e e  s p e e c h  r i g h t  in e l e c t i o n  c a m p a i g n s ,  

h a s  h e l d  t h a t  in p r o c e e d i n g s  c o n c e r n i n g  t h e  r e g u l a t i o n  o f  s p e e c h  

d u r i n g  c a m p a i g n s  f o r  p o l i t i c a l  o f f i c e  t h e  c o n s t i t u t i o n a l  

g u a r a n t e e  o f  f r e e d o m  of  s p e e c h  " h a s  i t s  f u l l e s t  a n d  m o s t  u r g e n t  

a p p l i c a t i o n . "  M o n i t o r  P a t r i o t  v. R o y , 4 0 1  U.S. 265 , 2 7 2  (1 9 7 0 ) .  

(See  also: B u c k l e y  v. V a l e o , 4 2 4  U . S .  1 ( 1 9 76 ). )

Ho we v e r ,  the fact t h a t  s p e e c h ,  u t t e r e d  o r  w r i t t e n ,  d u r i n g  a 

c a m p a i g n  f o r  p o l i t i c a l  o f f i c e  i s  g i v e n  b r o a d  c o n s t i t u t i o n a l  

p r o t e c t i o n s ,  d o e s  n o t  m e a n  t h a t  i t  c a n n o t  b e  r e g u l a t e d  i n  a 

c o n s t i t u t i o n a l l y  d e f e n s i b l e  m a n n e r .  T h e  U n i t e d  S t a t e s  S u p r e m e  

C o u r t  h a s  s t a t e d  t h a t  m e r e l y  b e c a u s e  s p e e c h  i s  u s e d  i n  a 

p o l i t i c a l  c o n t e x t  f o r  p o l i t i c a l  e n d s  d o e s  n o t  a u t o m a t i c a l l y  

e n t i t l e  t h a t  s p e e c h  t o  t h e  p r o t e c t i o n  o f  t h e  c o n s t i t u t i o n .
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G a r r i s o n  v . L a . , 3 7 9  U . S .  64 (1 9 6 4  ). T h e  C o u r t  ha s a l s o  r u l e d

t h a t  c a l c u l a t e d  f a l s e h o o d s  fall i n t o  a c l a s s  of  u t t e r a n c e s  w h i c h  

" a r e  n o  e s s e n t i a l  p a r t  of a n y  e x p o s i t i o n  o f  i d e a s ,  and ar e of  

s u c h  s l i g h t  s o c i a l  v a l u e  as a s t e p  t o  t r u t h  t h a t  a n y  b e n e f i t s  

t h a t  m a y  b e d e r i v e d  f r o m  t h e m  is c l e a r l y  o u t w e i g h e d  by the s o c i a l  

i n t e r e s t  i n  o r d e r  a n d  m o r a l i t y . "  C h a p l i n s k y  v. N . H . , 3 1 5  

U . S .  568, 572 (1 9 4 2 ).  (See a l s o ,  G e r t z  v. R o b e r t  W e l c h ,  I n c . , 

4 1 8  U. S.  423 (1 979)) .

T h e  S u p r e m e  Co u r t ,  in r e l y i n g  o n  C h a p l i n s k y , f u r t h e r  r u l e d  

i n  G a r r i s o n  t h a t  k n o w i n g l y  f a l s e  s t a t e m e n t s  a n d  f a l s e  s t a t e m e n t s  

m a d e  i n  r e c k l e s s  d i s r e g a r d  o f  t h e  t r u t h ,  d o  n o t  e n j o y  

c o n s t i t u t i o n a l  p r o t e c t i o n .  G a r r i s o n , 3 7 9  U . S .  a t  75.

T h e  b a s i c  p r e m i s e  p o s i t e d  in N e w  Y o r k  T i m e s  a n d  i t s  p r o g e n y  

c a n  a l s o  b e  e x p l a i n e d  an d p e r h a p s  m o r e  e a s i l y  u n d e r s t o o d  t h r o u g h  

a b r i e f  a n a l y s i s  o f  w h a t  i s  c o m m o n l y  r e f e r r e d  t o  a s  t h e  

O v e r b r e a d t h  D o c t r i n e .

U n d e r  t h i s  d o c t r i n e ,  w h i c h  f i n d s  a p p l i c a t i o n  w h e n  F i r s t  

A m e n d m e n t  i n t e r e s t s  a r e  at s t a k e ,  t h e  c o u r t s  m a y  i n v a l i d a t e  a 

s t a t u t e  t h a t  p r i m a r i l y  r e g u l a t e s  u n p r o t e c t e d  e x p r e s s i o n  i f  t h e  

s t a t u t e  a l s o  r e a c h e s  p r o t e c t e d  e x p r e s s i o n  i n  t h e  p r o c e s s .  Thu s,  

t h e  d o c t r i n e  r e c o g n i z e s  t h a t  d e s p i t e  a n y  l e g i t i m a t e  s t a t e  

i n t e r e s t  i n v o l v e d ,  t h e  c h i l l i n g  e f f e c t  o n  p r o t e c t e d  e x p r e s s i o n  is 

t o o  h i g h  a p r i c e  t o  p a y  w h e n  t h e  r e g u l a t o r y  s c h e m e  h a s  n o t  b e e n  

n a r r o w l y  d r a w n .  (See: M a l c h o w ,  T h e  U s e  o f  A d v e r s e  P u b l i c i t y  t o

I
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R e g u l a t e  C o m p a i g n  S p e e c h , 12 P a e . L . J .  811 (J. 9 8 1 ) ;  N o t e ,  T h e

F i r s t  A m e n d m e n t  O v e r b r e a d t h  D o c t r i n e , 33 H a r v . L . R c v .  8 4 4  ( 1 9 7 0 ) .

T h e r e f o r e ,  a n y  f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e  t h a t  h a s  

a p o t e n t i a l  f o r  i m p r o p e r  a p p l i c a t i o n  a n d  w h i c h  p o s e s  a 

s i g n i f i c a n t  l i k e l i h o o d  o f  d e t e r r i n g  i m p o r t a n t  F i r s t  A m e n d m e n t  

s p e e c h  m a y  b e  d e c l a r e d  u n c o n s t i t u t i o n a l  o n  i t s  f a c e  u n d e r  the 

o v e r b r e a d t h  d o c t r i n e .  T h u s ,  e v e n  t h o u g h  t h e  s t a t u t e  m a y  n o t  be 

i n v a l i d  a s  a p p l i e d  to t h e  p a r t i e s  b e f o r e  t h e  c o u r t ,  it m a y  still  

b e  i n v a l i d a t e d  b a s e d  e n t i r e l y  u p o n  a n  a n a l y s i s  o f  i t s  l a n g u a g e  

a n d  p o t e n t i a l  a p p l i c a t i o n .

I n  s u m m a t i o n ,  t h e  r e g u l a t i o n  o f  f a l s e  s t a t e m e n t s  i n  

p o l i t i c a l  a d v e r t i s i n g  i s  c o n s t i t u t i o n a l ,  b u t  a n y  a t t e m p t  t o  

r e g u l a t e  s p e e c h  in a p o l i t i c a l  c a m p a i g n  m u s t  b e  n a r r o w l y  d r a w n  so 

a s  t o  p r o h i b i t  o n l y  c o n s t i t u t i o n a l l y  u n p r o t e c t e d  s p e e c h . I f  t h e  

a d o p t e d  s t a t u t e  c a n  b e  s e e n  t o  i n f r i n g e  in t h e  s l i g h t e s t  m a n n e r  

o n  c o n s t i t u t i o n a l l y  p r o t e c t e d  s p e e c h ,  t h e  l e s s o n  o f  t h e  

o v e r b r e a d t h  d o c t r i n e  a n d  t h e  N e w  Y o r k  T i m e s  et .  a l .  c a s e  l a w  

a n a l y s i s ,  is t h a t  t he  s t a t u t e  w i l l  b e  r u l e d  u n c o n s t i t u t i o n a l  o n  

i t s  f a c e  as v i o l a t i v e  o f  t h e  F i r s t  A m e n d m e n t .

P A R T  I I I  

P a r t  III w i l l  d i s c u s s  e x i s t i n g  f e d e r a l  a n d  s t a t e  s t a t u t o r y  

a n d  c a s e  l a w  w h i c h  g e n e r a l l y  s u p p o r t s  t h e  p r o p o s i t i o n  t h a t  

a t t e m p t s  t o  r e g u l a t e  t h e  n e g l i g e n t  p u b l i c a t i o n  o f  f a l s e
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F E D E R A L  A M D  S T A T E  L A W

1. Fe d e ra l L e g i s l a t i o n  an d S t a t u t o r y  Law.

In 1 9 7 5 ,  C o n g r e s s  p a s s e d  l e g i s l a t i o n  w h i c h  p r o h i b i t e d  

f a l s e l y  a t t r i b u t e d  c a m p a i g n  s t a t e m e n t s  a n d  o t h e r  f a l s e  

r e p r e s e n t a t i o n s  in  f e d e r a l  e l e c t i o n s .  1 8  U . S . C . A .  §6 1 7 .  

H o w e v e r ,  a y e a r l at e r  t hi s s a m e  l e g i s l a t i o n  w a s  r e p e a l e d .

A c o m p r e h e n s i v e  S e n a t e  b i l l  w a s  a l s o  i n t r o d u c e d  i n  1 9 7 4 ,  b u t  

n o t  e n a c t e d ,  w h i c h  w o u l d  h a v e  o u t l a w e d  t h e  d e l i b e r a t e  c o m m i s s i o n  

o f  c e r t a i n  a c t s  i n c l u d i n g :  p l a c i n g  m i s l e a d i n g  a d v e r t i s e m e n t s  i n

t h e  m e d i a ,  a n d  m a k i n g  f a l s e  s t a t e m e n t s  o f  m a t e r i a l  f a c t  a b o u t  

c a n d i d a t e s .  ( S e e :  S. 3 2 6 1 ,  9 3 d  C o n g . ,  2nd Sess. §20 ( 1 9 7 4 ) ) .

A p p a r e n t l y ,  the f e d e r a l  g o v e r n m e n t  h a s  e i t h e r  m i s g i v i n g s  a s  t o  

t h e  n e c e s s i t y  o r  m i s g i v i n g s  a s  t o  t h e  c o n s t i t u t i o n a l i t y  o f  s u c h  a 

r e g u l a t o r y  scheme.

2. F e d e r a l  C a s e  L a w

I n  the f e d e r a l  courts, t h e  r e g u l a t i o n  o f  c a m p a i g n  s p e e c h  h a s  

r e c e i v e d  sc an t a t t e n t i o n .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i t s e l f  

h a s  n e v e r  d i r e c t l y  a d d r e s s e d  t h e  v a l i d i t y  o f  s t a t e  s t a t u t e s  

p r o h i b i t i n g  f a l s e  r e p r e s e n t a t i o n s  i n  c a m p a i g n  sp e ec h.  H o w e v e r ,  

t h e r e  a r e  t h r e e  c a s e s  t h a t  a r e  u s e f u l  i n  t h i s  a n a l y s i s .

I n  t h e  f i r s t  c a s e ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  i n  

a f f i r m i n g  t h a t  t h e  g o v e r n m e n t  h a s  a l e g i t i m a t e  i n t e r e s t  i n

i n f o r m a t i o n  i n  p o l i t i c a l  c a m p a i g n s  i s  p r o b a b l y  u n c o n s t i t u t i o n a l .



r e g u l a t i n g  d e c e p t i v e  c o m m e r c i a l  a d v e r t i s i n g , w a s  a l s o  q u i c k  t o  

e m p h a s i z e  t h a t  w h e n  s p e e c h  c o n t a i n s  ideas , it m a y  b e  p r o t e c t e d  

" e v e n  if it c o n t a i n s  i n a c c u r a t e  a s s e r t i o n s  o f  f a c t . "  V i r g i n i a  

S t .  B d . o f  P h a r m a c y  v. V i r g i n i a  C i t i z e n s  C o n s u m e r  C o u n c i l ,  I n c . , 

4 2 5  U. S.  748, 78 0 (1976) ( S t e w a r t ,  J . ,  c o n c u r r i n g ) .

T h e  i n f e r e n c e  to  b e  d r a w n  i s  t h a t  i f  f r e e  s p e e c h  c o n c e r n s  

c a n  o v e r r i d e  c o m p e l l i n g  s t a t e  i n t e r e s t s  in t h e  c o m m e r c i a  1 

a d v e r t i s i n g  re alm, t h e n  a t  l e a s t  an e q u a l  l e v e l , a n d  p r e s u m a b l y  a 

g r e a t e r  l e v e l ,  of " i n a c c u r a t e  a s s e r t i o n s  o f  f a c t "  w i l l  b e  

c o n s t i t u t i o n a l l y  p r o t e c t e d  i n  t h e  p o l i t i c a l  a d v e r t i s i n g  r e a l m .  

T h i s  is e s p e c i a l l y  t r u e  in l i g h t  o f  t h e  h o l d i n g s  i n  t h e  M o n i t o r  

P a t r i o t  a n d  B u c k l e y  c a s e s  w h i c h  s t a t e  t h a t  t h e  F i r s t  A m e n d m e n t  

h a s  i t s  b r o a d e s t  a p p l i c a t i o n  a n d  f u l l e s t  p r o t e c t i o n  i n  t h e  

p o l i t i c a l  a re na .

T h e  s e c o n d  c a s e ,  V a n a s c o  v. S c h w a r t z , 4 0 1  F. S u p p .  8 7  

( S . D . N . Y .  1 9 7 5 ) ,  a f f 1 d m e m .  , 4 2 3  U . S .  1 0 4 1  (1976), is th e o n l y  

f e d e r a l  c a s e  w h i c h  d i r e c t l y  d i s c u s s e s  t h e  f a l s e  r e p r e s e n t a t i o n  

i s s u e  in a p o l i t i c a l  c a m p a i g n  c o n t e x t .  I t  is t h e  d e f i n i t i v e  c a s e  

o n  t h e  i s s u e  o f  r e g u l a t i o n  o f  f a l s e  r e p r e s e n t a t i o n s  i n  a 

p o l i t i c a l  cam pa ig n.  T h e  c a s e  is a l s o  i m p o r t a n t  b e c a u s e  t h e  N e w  

Y o r k  s t a t u t e  and s t a t u t o r y  p u r p o s e  i n v o l v e d  in t h e  c a s e  are v e r y  

s i m i l a r  t o  t h e  p r o v i s i o n s  a n d  p u r p o s e  o f  t h e  c u r r e n t  W a s h i n g t o n  

p o l i t i c a l  a d v e r t i s i n g  s t a t u t e ,  R C W  4 2 . 1 7 . 5 3 0 .

In V a n a s c o , a U. S. D i s t r i c t  C o u r t  d e c i s i o n ,  t w o  c a n d i d a t e s
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f o r  p u b l i c  o f f i c e  a t t e m p t e d  t o  h a v e  s e c t i o n s  of N e w  Y o r k ' s  F a i r  

C a m p a i g n  C o d e  d e c l a r e d  u n c o n s t i t u t i o n a l  o n  g r o u n d s  t h a t  t h e  

s e c t i o n s  v i o l a t e d  t h e  F i r s t  A m e n d m e n t ' s  r i g h t  t o  f r e e d o m  o f  

s p e e c h .  T he  c h a l l e n g e d  s e c t i o n s  p r o h i b i t e d :

1. A t t a c k s  on a c a n d i d a t e  b a s e d  o n  r a c e ,  se x, r e l i g i o n  o r  

e t h n i c  b a c k g r o u n d ;

2. M i s r e p r e s e n t a t i o n  .of a c a n d i d a t e ' s  q u a l i f i c a t i o n s ,  

i n c l u d i n g  p e r s o n a l  v i l i f i c a t i o n ,  c h a r a c t e r  d e f a m a t i o n ,  w h i s p e r i n g  

c a m p a i g n s ,  l i b e l ,  s l a n d e r ,  o r  s c u r r i l o u s  a t t a c k s  o n  a n y  

c a n d i d a t e ,  h i s  or h e r  staff , o r  p e r s o n a l  o r  f a m i l y  l i f e ,  m i s u s e  

o f  t i t l e  o r  m i s u s e  of the p h r a s e  " r e - e l e c t . "

3. M i s r e p r e s e n t a t i o n  o f  a n y  c a n d i d a t e ' s  p o s i t i o n ,  i n c l u d i n g  

m i s r e p r e s e n t a t i o n  of p o l i t i c a l  i s s u e s  o r  v o t i n g  r e c o r d ,  u s e  o f  

f a l s e  o r  m i s l e a d i n g  q u o t a t i o n s  o r  a t t r i b u t i n g  a p a r t i c u l a r  

p o s i t i o n  t o  a c a n d i d a t e  s o l e l y  b y  v i r t u e  o f  a c a n d i d a t e ' s  

m e m b e r s h i p  in an o r g a n i z a t i o n ;  a n d

4. M i s r e p r e s e n t a t i o n  o f  a n y  c a n d i d a t e ' s  p a r t y  a f f i l i a t i o n  

o r  p a r t y  e n d o r s e m e n t  b y  p e r s o n s  o r  o r g a n i z a t i o n s ,  i n c l u d i n g  u s e  

o f  d o c t o r e d  p h o t o g r a p h s  o r  w r i t i n g  o r  f r a u d u l e n t  o r  u n t r u e  

e n d o r s e m e n t s .  [ N e w  Y o r k  F a i r  C a m p a i g n  C o d e ,  

S e c .  6 2 0 1 . 1 ( c ) ( d ) ( e )  (f ) ] .

E n f o r c e m e n t  of t h i s  c o d e  w a s  v e s t e d  in  t h e  N e w  Y o r k  S t a t e  

B o a r d  o f  E l e c t i o n s .  T h i s  a d m i n i s t r a t i v e  b o a r d  c o u l d  h e a r  

c o m p l a i n t s ,  i s s u e  f i n d i n g s ,  l e v y  f i n e s ,  a n d  i n i t i a t e  j u d i c i a l
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p r o c e e d i n g s  to  e n f o r c e  its o r de rs .

In a d e c i s i o n  a f f i r m e d  w i t h o u t  o p i n i o n  b y  the  U n i t e d  S t a t e s  

S u p r e m e  C o u r t ,  t h e  t h r e e - j u d g e  p a n e l  h e l d  t h a t  t h e  c o d e  d i d  

v i o l a t e  the F i r s t  A m e n d m e n t  b e c a u s e  the s e c t i o n s  t h a t  d e a l t  w i t h  

m i s r e p r e s e n t a t i o n  w e r e  u n c o n s t i t u t i o n a l l y  o v e r b r o a d  and va gue. 

T h e  c o u r t  f o u n d  t h a t  t h e  c o d e  c r e a t e d  a " s u b s t a n t i a l  c h i l l "  on 

p r o t e c t e d  F i r s t  A m e n d m e n t .s p e e c h  b e c a u s e  t h e  N e w  Y o r k  T i m e s  

" a c t u a l  m a l i c e "  s t a n d a r d  w a s  n o t  i n c o r p o r a t e d  i n t o  t h e  c o d e .  

Id .  a t  95. T h e  D i s t r i c t  Cou rt  f o u n d  t h a t  t h e  E l e c t i o n  B o a r d  ha d 

p e n a l i z e d  V a n a s c o  m e r e l y  b e c a u s e  h e  " m i s r e p r e s e n t e d "  h i s  p a r t y  

e n d o r s e m e n t .  B e c a u s e  t h e r e  w a s  n o  f i n d i n g  t h a t  t h e  

m i s r e p r e s e n t a t i o n  w a s  d e l i b e r a t e  o r  t h a t  i t  w a s  m a d e  w i t h  

k n o w l e d g e  o f  i t s  f a l s i t y  o r  w i t h  r e c k l e s s  d i s r e g a r d  o f  th e  truth, 

t h e  C o u r t  h e l d  t h a t  t h e  c o d e  w a s  u n c o n s t i t u t i o n a l l y  a p p l i e d  to 

V a n a s c o .

O n  the b a s i s  o f  t h e  V a n a s c o  a n d  N e w  Y o r k  T i m e s  h o l d i n g s ,  it 

i s  q u i t e  e v i d e n t  t h a t  t h e  f e d e r a l  c o u r t s  f e e l  t h a t  " v i g o r o u s  and 

o p e n  d e b a t e  o n  p u b l i c  i s s u e s  in p o l i t i c a l  c a m p a i g n s  r e q u i r e s  th at  

i n n o c e n t  m i s s t a t e m e n t  a n d  n e g l i g e n t  f a l s e h o o d  b e  p r o t e c t e d . " 

M a l c h o w ,  T h e  U s e  o f A d v e r s e  P u b l i c i t y  t o  R e g u l a t e  C a m p a i g n  

S p e e c h , 12 P a c . L . J .  8 1 1 ,  8 4 2  ( 1 9 8 1 ) .  ( S e e  a l s o :  J. N o w a k ,

R., R o t u n d a  & J.  Y o u n g ,  C o n s t i t u t i o n a l  L a w  7 8 1 - 7 8 2  ( 1 9 7 8 ) ) .  In 

o t h e r  wo r d s ,  t h e  V a n a s c o / N e w  Y o r k  T i m e s  h o l d i n g s  m a n d a t e ,  a t  a 

m i n i m u m ,  t h a t  o n l y  t h a t  s p e e c h  u t t e r e d  o r  p r i n t e d  w i t h  k n o w l e d g e
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o f  its f a l s i t y  or w i t h  r e c k l e s s  d i s r e g a r d  of its t r u t h f u l n e s s  is 

c o n s t i t u t i o n a l l y  u n p r o t e c t e d  s p e e c h .  T h e r e f o r e ,  a n y  s t a t u t e  or 

r e g u l a t i o n  t h a t  a t t e m p t s  t o  p r o h i b i t  s p e e c h  t h a t  c o n t a i n s  

f a l s e h o o d s  w h i c h  ar e n e g l i g e n t l y  m a d e  d u r i n g  a p o l i t i c a l  c a m p a i g n  

w o u l d  be u n c o n s t i t u t i o n a l  o n  i t s  face.

T h e  V a n a s c o  C o u r t  a l s o  m a d e  t w o  o t h e r  s i g n i f i c a n t  f i n d i n g s  

w i t h  r e s p e c t  to  o t h e r  c o n s t i t u t i o n a l l y  r e q u i r e d  e l e m e n t s  o f  a 

f a l s e  r e p r e s e n t a t i o n  s t a t u t e .

First, the C o u r t  e x p r e s s e d  c o n c e r n  t h a t  t h e  N e w  Y o r k  C o d e  

d i d  n o t  p r o v i d e  f o r  j u d i c i a l r e v i e w  o f  a n  E l e c t i o n  B o a r d ’s 

d e c i s i o n  or the p e n a l t y  i t  i m p o s e d .

Sec on d,  t h e  C o u r t  e x p r e s s e d  c o n c e r n  t h a t  t h e  s t a n d a r d  o f  

p r o o f  u s e d  b y  t h e  B o a r d  f o r  a n y  v i o l a t i o n s  o f  t h e  c o d e  n e e d e d  

o n l y  t o  b e  b a s e d  u p o n  a f i n d i n g  o f  " s u b s t a n t i a l  e v i d e n c e . "  

B e c a u s e  o f  t h e  " h i g h  d e g r e e  o f  p r o t e c t i o n "  a f f o r d e d  b y  t h e  N e w  

Y o r k  T i m e s  r u l e ,  t h e  C o u r t  c o n c l u d e d  t h a t  t h e  f a l s i t y  o f  t h e  

s t a t e m e n t s  c o m p l a i n e d  o f  s h o u l d  b e  p r o v e n  b y  " c l e a r  a n d  

c o n v i n c i n g "  e v i d e n c e .  V a n a s c o , 4 0 1  F. S u p p .  a t  99 ( E m p h a s i s  

s u p p l i e d ) .  In N e w  Y o r k  T i m e s , t h e  C o u r t  f o u n d  t h a t  t h e  p l a i n t i f f  

b e a r s  t h e  b u r d e n  o f  p r o v i n g  t h e  v i o l a t i o n  w i t h  " c o n v i n c i n g  

c l a r i t y . "  N e w  Y o r k  T i m e s , 3 7 6  U . S .  a t  2 8 5 - 2 8 6 .

Th e las t f e d e r a l  c a s e  i s  S t .  A m a n t  v. T h o m p s o n , 3 9 0  U . S .  72 7 

( 1 9 6 8 ) .  In St. A m a n t , a c a n d i d a t e  f o r  p o l i t i c a l  o f f i c e  f a l s e l y  

c h a r g e d  a n o t h e r  p u b l i c  o f f i c i a l  w i t h  c r i m i n a l  c o n d u c t  d u r i n g  a
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t e l e v i s i o n  i n t e r v i e w .  T h e  C o u r t ,  r e l y i n g  in its o p i n i o n  o n  t h e  

N e w  Y o r k  T i m e s  s t a n d a r d ,  r u l e d  t h a t  " r e c k l e s s  d i s r e g a r d "  c a n n o t  

b e  s h o w n  b y  p r o o f  o f  m e r e  n e g l i g e n c e ;  in o r d e r  to f i n d  r e c k l e s s  

d i s r e g a r d  " t h e r e  m u s t  b e  s u f f i c i e n t  e v i d e n c e  t o  p e r m i t  t h e  

c o n c l u s i o n  that t h e  d e f e n d a n t  in f a c t  e n t e r t a i n e d  s e r i o u s  d o u b t s  

a s  t o  t h e  t r u t h  o f  h i s  p u b l i c a t i o n .  P u b l i s h i n g  w i t h  s u c h  d o u b t s  

s h o w s  r e c k l e s s  d i s r e g a r d  for. t r u t h  o r  f a l s i t y  a n d  d e m o n s t r a t e s  

a c t u a l  m a l i c e . "  JId. a t  731 .

O n c e  a g a i n ,  t h e  C o u r t  h e l d  t h a t  p r o o f  t h a t  a p o l i t i c a l  

c a n d i d a t e  " n e g l i g e n t l y "  m a d e  f a l s e  s t a t e m e n t s  d o es  n o t  m e e t  t h e  

N e w  Y o r k  T i m e s  s t a n d a r d  a n d  t h a t  a s t a t u t e  w h i c h  w o u l d  i m p o s e  

l i a b i l i t y  for s u c h  n e g l i g e n t  f a l s e h o o d s  is u n c o n s t i t u t i o n a l .

T h e  c ou rt ,  in  St. A m a n t , a l s o  m a d e  an i m p o r t a n t  r u l i n g  w i t h  

r e g a r d  t o  t h e  " s u b j e c t i v e  i n t e n t "  o f  t h e  d e f e n d a n t  as a d e f e n s e  

in  a d e f a m a t i o n  c a s e .  T h e  C o u r t  h e l d  t h a t  a d e f e n d a n t  c a n n o t  

" a u t o m a t i c a l l y  i n s u r e  a f a v o r a b l e  v e r d i c t  b y  t e s t i f y i n g  t h a t  h e  

p u b l i s h e d  w i t h  a b e l i e f  t h a t  t h e  s t a t e m e n t s  w e r e  t r u e .  T h e  

f i n d e r  o f  f a c t  m u s t  d e t e r m i n e  w h e t h e r  t h e  p u b l i c a t i o n  w a s  i n d e e d  

m a d e  in g o o d  f a it h. " Id. a t  732.

T h u s ,  a p o l i t i c a l  c a n d i d a t e  i s  n o t  e n t i t l e d  t o  a f a v o r a b l e  

r u l i n g  b y  m e r e l y  s t a t i n g  t h a t  h e  " b e l i e v e d  h i s  s t a t e m e n t s  w e r e  

t r u e . "  A  c a n d i d a t e ' s  s u b j e c t i v e  i n t e n t  o r  s u b j e c t i v e  b e l i e f  w h e n  

u t t e r i n g  o r  p u b l i s h i n g  f a l s e  s t a t e m e n t s  i s  n o t  c o n c l u s i v e .  

R a t h e r ,  t h e  t r i e r  o f  f a c t  i s  e n t i t l e d  to  d e c i d e  w h e t h e r ,  g i v e n
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t h e  s u r r o u n d i n g  f a c t s  a n d  c i r c u m s t a n c e s ,  t h e  f a l s e  s t a t e m e n t s  

w e r e  m a d e  " k n o w i n g l y "  or w i t h  " r e c k l e s s  d i s r e g a r d "  o f  t h e  tr ut h.

In s u m m a t i o n ,  t h e  e x i s t i n g  f e d e r a l  c a s e  l a w  s u p p o r t s  t h e  

c o n c l u s i o n  in Par t I t h a t  " a c t u a l  m a l i c e " ,  a c l e a r  and c o n v i n c i n g  

s t a n d a r d  of p r o o f ,  a n d  j u d i c i a l  r e v i e w  e l e m e n t s  m u s t  be  p r e s e n t  

in a c o n s t i t u t i o n a l l y  d e f e n s i b l e  s t a t u t e .

B. State Law

1. I n t r o d u c t i o n

A l t h o u g h  the v a s t  m a j o r i t y  o f  s t a t e s  h a v e  s t a t u t e s  w h i c h  a t t e m p t  

t o  r e g u l a t e  c a m p a i g n  p r a c t i c e s  in o n e  w a y  o r  a n o t h e r ,  t h e r e  a r e  

1 9  s t a t e s  t h a t  h a v e  s t a t u t e s  w h i c h  d e a l  d i r e c t l y  w i t h  f a l s e  

r e p r e s e n t a t i o n  d u r i n g  a n  e l e c t i o n  c a m p a i g n .  O f  t h e s e  19 s t a t e s ,  

s o m e  h a v e  a m o r e  c o m p r e h e n s i v e  s c h e m e  t h a n  d o  o t h e r s .

The r e m a i n d e r  o f  t h e  s t a t e s  w h i c h  h a v e  s t a t u t e s  r e l a t e d  t o  

f a i r  c a m p a i g n  p r a c t i c e s  g e n e r a l l y  h a v e  e i t h e r  a " v o l u n t a r y  c o d e  

o f  c o n du ct"  or r e q u i r e  o n l y  t h a t  a n y  p o l i t i c a l  a d v e r t i s e m e n t  o r  

o t h e r  c a m p a i g n  l i t e r a t u r e  c o n t a i n  t h e  n a m e  a n d  a d d r e s s  of  the  

c a n d i d a t e  a n d / o r  g r o u p  s p o n s o r i n g  s u c h  m a t e r i a l s .  T h e s e  l a t t e r  

s t a t u t e s ,  w h i c h  ca n b e  c o l l e c t i v e l y  e n t i t l e d  " A n o n y m o u s  P o l i t i c a l  

A d v e r t i s i n g  P r o h i b i t e d " ,  o s t e n s i b l y  p r o v i d e  t h a t  " k n o w i n g l y "  

f a l s e  s t a t e m e n t s  p e r t a i n i n g  t o  a n y  c a n d i d a t e  o r  a n y  o t h e r  

e l e c t i o n  m a t t e r  a r e  c o n s t i t u t i o n a l l y  p r o t e c t e d  s o  l o n g  as t h e
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s p o n s o r i n g  p e r s o n  o r  p a r t y  i s  i d e n t i f i e r ]  in t h e  s t a t e m e n t ,  

a d v e r t i s e m e n t ,  p o s t e r ,  etc.

It is not n e c e s s a r y  to d i s c u s s  t h e  c o n s t r u c t i o n  o r  v a l i d i t y  

o f  t h e s e  " A n o n y m o u s  A d v e r t i s i n g "  s t a t u t e s .  It is s u f f i c i e n t  to 

p o i n t  o u t  t h a t  t h e y  e x i s t  and t h a t  a n y  f u t u r e  p o l i t i c a l  c a n d i d a t e  

in t h e  S t a t e  of W a s h i n g t o n  w h o  m i g h t  c h a l l e n g e  W a s h i n g t o n ' s  m o r e  

c o m p r e h e n s i v e  s t a t u t e  w o u l d  u n q u e s t i o n a b l y  a r g u e  t h a t  the m o r e  

l i m i t e d  " A n o n y m o u s  A d v e r t i s i n g "  s t a t u t e s  a r e  in b e t t e r  c o n s o n a n c e  

w i t h  e s t a b l i s h e d  f r e e  s p e e c h  r i g h t s .

2. S t a t e  s t a t u t e s

T a b l e  A  i s  a s t a t u t e  c h a r t  w h i c h  a t t e m p t s  t o  l i s t  a n d  

b r i e f l y  e x p l a i n  t h e  s t a t u t e s  i n  t h e  1 9  s t a t e s  w h i c h  p r o s c r i b e  

" f a l s e  r e p r e s e n t a t i o n . "  S o m e  o f  t h e s e  s t a t u t e s  a r e  m o r e  

c o m p r e h e n s i v e  t h a n  o t h e r s .  T h e  f o l l o w i n g  i s  a n  a t t e m p t  to  

c a t e g o r i z e  t h e s e  f a l s e  r e p r e s e n t a t i o n  s t a t u t e s :

(1) F a l s e  R e p r e s e n t a t i o n s  S t a t u t e : T h e  m o s t  t y p i c a l  s t a t u t e

is  o n e  w h i c h  b r o a d l y  p r o h i b i t s  a p e r s o n  f r o m  k n o w i n g l y  p u b l i s h i n g  

a f a l s e  r e p r e s e n t a t i o n  p e r t a i n i n g  t o  a n y c a n d i d a t e  o r  a n ^  

e l e c t i o n  m a t t e r ,  w h i c h  is i n t e n d e d  t o  a f f e c t  v o t i n g  a t  a n  

e l e c t i o n .

T h e r e  a r e  t h r e e  l e s s e r  or  m o r e  l i m i t e d  c l a s s e s  o f  s t a t u t e s  

w h i c h  c a n  b e  c h a r a c t e r i z e d  as f o l l o w s :
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(a) D e f a m a t i o n  S t a t u t e : T h i s  t y p o  o f  s t a t u t e  p r o s c r i b e ;

o n l y  t h e  p u b l i c a t i o n  o f  fals e i n f o r m a t i o n  w h i c h  m i g h t  d e f a m e  or 

i n j u r e  the o t h e r  c a n d i d a t e .

(b) F r a u d u 1 e n t / F a  1 se E n d o r s e m e n t  S t a t u t e : T h i s  t y p e  of

s t a t u t e  p r o s c r i b e s  o n l y  t h o s e  s t a t e m e n t s  w h i c h  f a l s e l y  a t t r i b u t e  

a n  e n d o r s e m e n t  b y  s o m e o n e  or s o m e  g r o u p .

(c) F a l s e  R e p r e s e n t a t i o n  o f  I n c u m b e n c y ;  T h i s  t y p e  o f  

s t a t u t e  p r o s c r i b e s  o n l y  f a l s e  c l a i m s  o f  i n c u m b e n c y .

B e c a u s e  a T y £ e _ j L  s t a t u t e  b r o a d l y  p r o h i b i t s  a f a l s e  

r e p r e s e n t a t i o n  o f  a n y  k i n d  p e r t a i n i n g  t o  a n y  c a n d i d a t e  or 

e l e c t i o n  m a t t e r ,  it a l s o  i n c l u d e s  t h e  p r o s c r i p t i o n s  in  s t a t u t e  

t y p e s  ( a ) ,  ( b )  a n d  ( c ) .  O n l y  1 2  o f  t h e  1 9  s t a t e s  h a v e  t h e  

c o m p r e h e n s i v e - t y p e  s t a t u t e .  T h e  t y p e  o f  s t a t u t e  e a c h  s t a t e  h a s  

is r e f l e c t e d  in th e t h i r d  c o l u m n  o f  T a b l e  A.

T h e  r e m a i n i n g  t h r e e  c o l u m n s  l i s t e d  i n  T a b l e  A a r e  M e n t a l

C u l p a b i l i t y , B u r d e n  o f P r o o f , a n d  P e n a l t y  P r o v i s i o n . T h e  M e n t a l  

C u l p a b i l i t y  c o l u m n  s h o w s  t h e  s t a t u t o r y  s t a n d a r d  r e q u i r e d  t o  

c o n v i c t  a n d / o r  f in d c i v i l  l i a b i l i t y  f o r  a v i o l a t i o n .

T h e  B u r d e n  o f  P r o o f  c o l u m n  s h o w s  t h e  s t a n d a r d  o f  p r o o f  

r e q u i r e d  o f  t h e  p l a i n t i f f  o r  p r o s e c u t o r  i n  o r d e r  t o  c o n v i c t

a n d / o r  find c i v i l  l i a b i l i t y  for a v i o l a t i o n .

T h e  P e n a l t y  P r o v i s i o n  c o l u m n  l i s t s  t h e  c i v i l  a n d / o r  c r i m i n a l  

p e n a l t i e s  w h i c h  c a n  b e  i m p o s e d  f or  a v i o l a t i o n  o f  t h e  s t a t u t e .

T h e  f o l l o w i n g  e x a m p l e s  a r e  i n t e n d e d  t o  a s s i s t  t h e  r e a d e r  in
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M i s s i s s i p p i : a t y p e  (a) s t a t u t e ,  p r o h i b i t s  o n l y  t h e

u t t e r i n g  or p u b l i c a t i o n  o f  f a l s e  s t a t e m e n t s  i n t e n d e d  t o  d e f a m e  an 

o p p o s i n g  c a n d i d a t e .  H o w e v e r ,  th e  v i o l a t i o n  m u s t  b e  " w i l f u l l y  an d 

klI2^A.!222X.I * n orc^er t o  s u b j e c t  t h e  c a n d i d a t e  t o  a c r i m i n a l  

m i s d e m e a n o r  c h a r g e .

FI o r i d a : a type (b) s t a t u t e  p r o h i b i t s  o n l y  t h e  f r a u d u l e n t

o r  f a l s e  r e p r e s e n t a t i o n  t h a t  a c a n d i d a t e  is e n d o r s e d  b y  a 

p a r t i c u l a r  p e r s o n  o r  g r o u p .  H o w e v e r  , t h e  v i o l a t i o n  m u s t  b e  

"w i l l f u l l " i n  o r d e r  to s u b j e c t  t h e  c a n d i d a t e  to a c i v i l  p e n a l t y .

M i c h i g a n : a t y p e  (c) s t a t u t e ,  p r o h i b i t s  o n l y  t h e  f a l s e

r e p r e s e n t a t i o n  t h a t  a c a n d i d a t e  i s  an i n c u m b e n t  w h e n  i n  f a c t  h e  

is not.  A n y  v i o l a t i o n  o f  t h i s  s t a t u t e  i s  a m i s d e m e a n o r . N o t e  

t h a t  t h e r e  i s  n o  m e n t a l  c u l p a b i l i t y  e l e m e n t  i n c l u d e d  i n  t h i s  

s t a t u t e ;  r a t h e r  the s t a t u t e  s i m p l y  s t a t e s  t h a t  a n y  c a n d i d a t e  w h o  

r e p r e s e n t s  h i m s e l f  as a n  i n c u m b e n t  w h e n  in f a c t  h e  i s  n o t ,  s h a l l  

b e  g u i l t y  of a m i s d e m e a n o r .

O r e g o n : a ty pe  (1) s t a t u t e  b r o a d l y  p r o h i b i t s  a p e r s o n  f r o m

p u b l i s h i n g  a n y  l e t t e r ,  a d v e r t i s e m e n t ,  e t c . ,  w h i c h  c o n t a i n s  a 

f a l s e  s t a t e m e n t  o f  m a t e r i a l  f a c t  r e l a t i n g  t o  a n y  c a n d i d a t e .  

H o w e v e r ,  t h e  v i o l a t i o n  m u s t  b e  m a d e  w i t h  "k n o w l e d g e  o r  w i t h  

r e c k l e s s  d i s r e g a r d "  t h a t  t h e  p u b l i c a t i o n  c o n t a i n s  a f a l s e  

s t a t e m e n t ,  a n d  i n  o r d e r  f o r  t h e  p l a i n t i f f  t o  p r e v a i l ,  h e  m u s t  

s h o w  b y  "c l e a r  a n d  c o n v i n c i n g " e v i d e n c e  t h a t  t h e  d e f e n d a n t

u n d e r s t a n d i n g  the  s t a t u t e  c h a r t :



Of s p e c i a l  n o t e  w i t h  r e g a r d  to the O r e g o n  s t a t u t e ,  is t h a t  

it i s  t h e  o n l y  s t a t u t e  w h i c h  m a k e s  f a l s e  p o l i t i c a l  a d v e r t i s i n g  a 

p r i v a t e  a c t i o n .  In o t h e r  w o r d s ,  t h e  a g g r i e v e d  c a n d i d a t e  m u s t  

fil e suit h i m s e l f  r a t h e r  t h a n  in t h e  o t h e r  18 s t a t e s  w h e r e  e i t h e r  

a p r o s e c u t o r  or a s t a t e  e l e c t i o n  b o a r d  a c t s  as p l a i n t i f f .

B e f o r e  t u r n i n g  to a n  a n a l y s i s  a n d  d i s c u s s i o n  o f  s t a t e  c a s e  

l a w  r e l a t e d  t o  t h e  f a l s e  r e p r e s e n t a t i o n  i s s u e ,  t h r e e  o t h e r  

s i g n i f i c a n t  f a c t o r s  r e g a r d i n g  t h e  s t a t u t e  c h a r t  s h o u l d  b e  p o i n t e d  

o u t .

Fi rst, the S t a t e  o f  W a s h i n g t o n ,  w h i c h  h a s  a c o m p r e h e n s i v e  

s t a t u t e ,  i s  t h e  o n l y  s t a t e  w h i c h  a l l o w s  l i a b i l i t y  t o  b e  i m p o s e d  

f or  the " n e g l i g e n t "  use o f  f a l s e h o o d s .

Se c o nd ,  t h e  s t a t u t e  t a b l e  c l e a r l y  r e f l e c t s  t h a t  o n l y  o n e  

s t a t e ,  O r e g o n ,  i n c l u d e s  a b u r d e n  o f  p r o o f  e l e m e n t  w i t h i n  t h e  

s t a t u t e  i t s e l f .  It is p o s s i b l e  t h a t  s o m e  s t a t e s  w h i c h  u t i l i z e  

E l e c t i o n  B o a r d s  t o  e n f o r c e  t h e  s t a t u t e s  h a v e  i n c o r p o r a t e d  a 

s t a n d a r d  o f  p r o o f  w i t h i n  t h e  a d m i n i n i s t r a t i v e  r u l e s ,  e t c . ,  t h a t  

t h e  b o a r d s  a d h e r e  to d u r i n g  v i o l a t i o n  p r o c e e d i n g s .  T h e  f o l l o w i n g  

d i s c u s s i o n  o n  s t a t e  c a s e  l a w  ( s e e  t h e  N e b r a s k a  D i s t r i c t  C o u r t  

d e c i s i o n ) , an d the l a t e r  d i s c u s s i o n  in P a r t  IV o n  W a s h i n g t o n  c a s e  

law, d i s c u s s e s  th e n e c e s s i t y  o f  a c t u a l l y  d r a f t i n g  s u c h  a  s t a n d a r d  

o r  b u r d e n  o f  p r o o f  e l e m e n t  i n t o  t h e  s t a t u t e  i t s e l f .  T h i r d ,  

b e c a u s e  t h e  e x i s t i n g  s t a t u t e  p r o v i d e s  f o r  j u d i c i a l  r e v i e w  (see

v i o l a t e d  t he  s t a t u t e .
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S T A T E (1) MENTAL CULPABILITY B U R D E N  OF PROOF

LfMENTS/

TYPE PENALTY PROVISION

A l a s k a

1 5 . 5 6 . 0 1 0 ( 3 )

" k n o w i n g l y " N o n e (1) C l a s s  A  Mi sd. ii

F l o r i d a

1 0 6 . 1 4 3 ( 3 )

"will f u l l y " N o n e (B) C i v i l

L o u i s i a n a

18: 14 63

N o n e N o n e (B) Max Fine $2000 

Max Prison 2yrs

M i c h i g a n

6 . 1 9 4 4

N o n e N o n e (C) M i s d e m e a n o r

M  assachusetts 

56 §92

" k n o w i n g l y " N o n e (1) Max Fine $1000 
Max Jail 6 nos

M i n n e s o t a  

2 1 0 A . 0 2  
2 1 0 A . 0 4

" k n o w i n g l y "  o r  

" i n t e n t i o n a l l y "

N o n e (1)

M ississippi

2 3 - 3 - 3 3

" w i l l f u l l y "  a n d  

" k n o w i n g l y "

N o n e (A) M i s d e m e a n o r

M o n t a n a
13-35-234

"knowingly" or with 

"reckless disregard"
N o n e (A) M i s d e m e a n o r

N e w  Hampshire 

69:14

" k n o w i n g l y " N o n e (B) Max Fine $1000 

Max Jail lyear

N o r t h  Carolina 

1 6 3 - 2 7 4 ( 8 )

"knowingly" o r  with 

"reckless disregard"

N o n e (A) M i s d e a m e a n o r

N o r t h  Dakota 

16.1-10-04

"knowingly" None (1) Class A  Misd.

N e b r a s k a

49-1474(2)

"knowingly" None (1) Class III Misd.

O h i o

3599.091

"knowingly" or with 

"reckless disregard"

"Preponderance of 

evidence "-establ. 

by case law oily

(1) 1st Degree Misd.

O r e g o n

2 6 0 . 5 3 2

" k n o w i n g l y "  o r  

" r e c k l e s s  

disregard"

" C l e a r  a n d  

c o n v i n c i n g "  

e v i d e n c e

(1) P r i v a t e

a c t i o n

T e nnessee

2 - 19-142

"knowingly" None (1) Misdemeanor

U t a h

2 0 - 1 7 - 5 3 0

" k n o w i n g l y " N o n e (1) C l a s s  A  M i s d .

W a s h i n g t o n

4 2 . 1 7 . 5 3 0

" k n o w i n g l y  o r  

n e g l i g e n t l y "

N o n e (1) C i v i l

W e s t  V i r g i n i a  

3 - 8 - 1 1 (e)

" k n o w i n g l y " N o n e (1) M i s d e m e a n o r



R C W  4 2 .  17. 3 9 5 ( 5 ) ) ,  it is  u n n e c e s s a r y  t o  d i s c u s s  t h i s  c r u c i a l  

e l e m e n t  of a c o n s t i t u t i a l  ly d e f e n s i b l e  s t a t u t e .

3. State c a s e  la w

A s  m i g h t  b e  e x p e c t e d ,  t h e r e  e x i s t s  m o r e  c a s e  l a w  a t  t h e  

s t a t e  l e v e l  than at th e f e d e r a l  l e v e l .  T h e r e f o r e ,  t h e  p u r p o s e  of 

t h i s  s e c t i o n  w i l l  b e  t o  a n a l y z e  a c r o s s - s e c t i o n  of  t h e s e  c a s e s ,  

e a c h  o f  w h i c h  r e p r e s e n t s  a c h a l l e n g e  t o  a p a r t i c u l a r  t y p e  o f  

" r e g u l a t i o n  o f  c a m p a i g n  c o n d u c t "  s t a t u t e .  T h i s  c a s e  l a w  

d i s c u s s i o n  w i l l  be d i v i d e d  i n t o  s u b s e c t i o n s  and b a s i c a l l y  i s  

d e s i g n e d  t o  a n a l y z e  c h a l l e n g e s  t o ,  o r  d e f i n i t i o n s  of, s p e c i f i c  

e l e m e n t s  o r  t e r m s  w i t h i n  a p a r t i c u l a r  s t a t u t e .  F o r  e x a m p l e ,  

s u b s e c t i o n  (a) e x a m i ne s  c a s e s  i n  w h i c h  t h e  e l e m e n t  or  t e r m  " f a l s e  

i n f o r m a t i o n "  h a s  b e e n  c h a l l e n g e d  o r  d e f i n e d .  S u b s e c t i o n  (b) 

e x a m i n e s  c a s e s  in w h i c h  t h e  e l e m e n t  " k n o w i n g l y "  w a s  c h a l l e n g e d  o r  

d e f i n e d .  S u b s e c t i o n  (c) e x a m i n e s  c a s e s  w h i c h  d i s c u s s  t h e  i s s u e  

o f  t h e  n e c e s s a r y  " b u r d e n  o f  p r o o f . "  F i n a l l y ,  s u b s e c t i o n  (d) 

e x a m i n e s  t h e  c a s e  o f  S c h m i t t  v . M c L a u g h l i n , 2 7 5  N . W . 2 d  5 8 7  

( 1 9 7 9 ) ,  w h i c h  p o s i t s  a t h r e e - p a r t  t e s t  t o  d e t e r m i n e  w h e t h e r  a 

s t a t u t e  t h a t  a t t e m p t s  t o  r e g u l a t e  f r e e  s p e e c h  i n  a p o l i t i c a l  

c a m p a i g n  is c o n s t i t u t i o n a l .

( a )  " F a l s e  I n f o r m a t i o n "
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M i n n e s o t a  and O r e g o n  b o t h  h o v e  c o m p r e h e n s i v e  s t a t u t e s  w h i c h  

p u r p o r t  to p r o h i b i t  t h e  " k n o w i n g "  p u b l i c a t i o n  o f  a f a l s e  

s t a t e m e n t  of m a t e r i a l  f a c t  o r  f a l s e  i n f o r m a t i o n  p e r t a i n i n g  to a 

p o l i t i c a l  c a n d i d a t e  o r  a n y  o t h e r  e l e c t i o n  m a t t e r .  ( S e e  

M . S . A .  §21O A .04 a n d  O . R . S .  2 6 0 . 5 3 2 ( 1 ) ) .

In 1980 a n d  1 9 8 3 ,  a c t i o n s  i n  O r e g o n  w e r e  i n i t i a t e d  a g a i n s t  

p o l i t i c a l  c a n d i d a t e s  f o r  t h e  a l l e g e d  p u b l i c a t i o n  of " f a l s e  

s t a t e m e n t s  of m a t e r i a l  f a c t "  in t h e  c a s e s  o f  S u m n e r  v. B e n n e t t , 

4 5  O r .  A p p .  275, 6 0 8  P . 2 d  5 6 6  ( 1 9 8 0 )  a n d  C o m m i t t e e  of 1 0 0 0  t o  

R e - e l e c t  S t a t e  S e n a t o r  W a l t  B r o w n  v. E i v e r s , 2 9 6  O r .  1 9 5 ,  6 7 9  

P . 2 d  1 1 5 9  (1983).

In b o t h  c a s e s ,  t h e  O r e g o n  c o u r t s  h e l d  t h a t  a s t a t e m e n t  i s  

" n o t  f a l s e ,  . . .  i f  a n y  r e a s o n a b l e  i n f e r e n c e  c a n  b e  d r a w n  f r o m  

t h e  e v i d e n c e  t h a t  t h e  s t a t e m e n t  is f a c t u a l l y  c o r r e c t  o r  t h a t  t h e  

s t a t e m e n t  is m e r e l y  a n  e x p r e s s i o n  o f  o p i n i o n . "  B r o w n , 6 7 4  P . 2d 

a t  1 1 6 3 .  T h e  C o u r t  i n  S u m n e r  a d d e d  t h a t  r e g a r d l e s s  o f  h o w  

" i l l - f o u n d e d  o r  u n r e a s o n a b l e "  a d e f e n d a n t ' s  o p i n i o n s  m i g h t  b e,  

t h e y  a r e  not a c t i o n a b l e  as a " f a l s e  s t a t e m e n t  o f  m a t e r i a l  f a c t "  

a s  l o n g  as a r e a s o n a b l e  i n f e r e n c e  e x i s t s  t h a t  s u c h  a s t a t e m e n t  is  

o n l y  an o p i n i o n .  S u m n e r ,  6 0 8  P. 2d a t  569 .

The M i n n e s o t a  S u p r e m e  C o u r t  c a m e  to  a s i m i l a r  c o n c l u s i o n  i n  

K e n n e d y  v. V o s s , 3 0 4  N . W . 2 d  2 9 9  (19 81 ).  I n  i n t e r p r e t i n g  " f a l s e  

i n f o r m a t i o n "  as i n c l u d e d  a s  a n  e l e m e n t  i n  M . S . A .  §21 0 A . 0 4 ,  t h e

2 0



K e n n e d y  c o u r t  h e l d  t h a t  a n  e x t r e m e  a n d  i l l o g i c a l  i n f e r e n c e  in 

c a m p a i g n  l i t e r a t u r e ,  b a s e d  u p o n  a n  a c c u r a t e  s t a t e m e n t  o f  f a c t ,  

d o e s  n o t  c o n s t i t u t e  f a l s e  i n f o r m a t i o n .  I d . a t  300.

T h e  c o u r t  a l s o  a d d e d  t h a t  t h e  s t a t u t e  w a s  d i r e c t e d  t o w a r d s  

t h e  m a k i n g  o f  a f a l s e  s t a t e m e n t  o f  f a c t  a n d  " n o t  a g a i n s t  

c r i t i c i s m  of  a c a n d i d a t e  or u n f a v o r a b l e  d e d u c t i o n s  d e r i v e d  f r o m  a 

c a n d i d a t e ' s  c o n d u c t .  " 1^3. -at 300.

An e x a m p l e  o f  a fact  s i t u a t i o n  w h i c h  h i g h l i g h t s  t h e  p r o b l e m  

w o u l d  b e :  A n  i n c u m b e n t  C o u n t y  C o u n c i l  m e m b e r ,  d u r i n g  t h e

p r e v i o u s  y e a r s  b u d g e t  h e a r i n g s ,  v o t e s  a g a i n s t  t h e  a d o p t i o n  of t h e  

C o u n t y  b u d g e t  as a w h o l e  b e c a u s e  h e  d i s a g r e e s  w i t h  o n e  p a r t i c u l a r  

b u d g e t  i t e m .  D u r i n g  t h e  n e x t  c a m p a i g n ,  h i s  o p p o n e n t  p u b l i s h e s  an 

a r t i c l e  c l a i m i n g  t h a t  t h e  i n c u m b e n t  i s  a g a i n s t  a " s e n i o r  

c i t i z e n ' s  c e n t e r ,  b u d g e t  i n c r e a s e s  f o r  l o c a l  l a w  e n f o r c e m e n t ,  

b e t t e r  s a l a r i e s  fo r t a c h e r s ,  a n d  b i k e  t r a i l s  f o r  c h i l d r e n . "  A t  

f i r s t  g l a n c e  s u c h  t p u b l i c a t i o n  a p p e a r s  t o  b e  f al se , m i s l e a d i n g ,  

a n d  i n t e n d e d  to i n j u r e  the c r e d i b i l i t y  o f  t h e  i n c u m b e n t  a n d  t h u s  

a f f e c t  t h e  e l e c t i o n  o u t c o m e .

H o w e v e r ,  s u c h  a s t a t e m e n t ,  d e s p i t e  i t s  " e x t r e m e  a n d  

i l l o g i c a l  i n f e r e n c e "  c a n  b e  t r a c e d  b a c k  to a n  a c c u r a t e  s t a t e m e n t  

o f  f a c t ;  t h e  i n c u m b e n t  d i d  v o t e  a g a i n s t  t h e  a d o p t i o n  o f  t h e  

b u d g e t .  M o r e o v e r ,  t h e  c a n d i d a t e  c o u l d  c l a i m  ( a n d  p r o b a b l y  

s u c c e s s f u l l y  so) t h a t  h i s  s t a t e m e n t  r e p r e s e n t e d  n o  m o r e  t h a n  h i s  

" o p i n i o n "  o n  t h e  l i k e l y  r a m i f i c a t i o n s  o f  t h e  i n c u m b e n t ' s  v o t i n g
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r e c o r d .

T h e  l e s s o n  to be l e a r n e d  is t h a t  if a q u e s t i o n a b l e  s t a t e m e n t  

b y  a c a n d i d a t e  ca n  be e i t h e r  t r a c e d  b a c k  to an  a c c u r a t e  s t a t e m e n t  

o f  f a c t ,  o r  be r e a s o n a b l y  i n f e r r e d  a s  n o t h i n g  m o r e  t h a n  ar. 

o p i n i o n ,  t h e n  n o  a c t i o n a b l e  c l a i m  e x i s t s  u n d e r  a s t a t u t e  w h i c h  

p r o h i b i t s  " f a l s e  r e p r e s e n t a t i o n s "  o r  " f a l s e  s t a t e m e n t s  of  

m a t e r i a l  fa ct."

(b) " k n o w i n g l y "

T w o  o f  the mor e i m p o r t a n t  s t a t e  c a s e s  d e a l i n g  d i r e c t l y  w i t h  

t h e  m e n t a l  c u l p a b i l i t y  e l e m e n t  o f  a p o l i t i c a l  a d v e r t i s i n g  s t a t u t e  

a r e  D a u g h e r t y  v ^ H i ^ a r y , 3 4 4  N . W . 2 d  8 2 6  ( M i n n .  1 9 8 4 )  a n d

S n o r t l a n d  v. C r a w f o r d , 3 0 6  N . W . 2 d  6 1 4  (N.D. 1 9 8 1 ) .

I n  H i l a r y ,  t h e  d e f e n d a n t  w a s  c h a r g e d  w i t h  v i o l a t i n g  

M . S . A .  §210A.02 w h i c h  p r o h i b i t e d  a p e r s o n  f r o m  " k n o w i n g l y "  m a k i n g  

a n y  f a l s e  c l a i m ,  s t a t i n g  o r  i m p l y i n g ,  t h a t  a c a n d i d a t e  h a s  t h e  

s u p p o r t  or e n d o r s e m e n t  o f  a m a j o r  p o l i t i c a l  p a r t y  w h e n  in f a c t  

t h e  c a n d i d a t e  doe s not. T h e  d e f e n d a n t  c a n d i d a t e  in H i l a r y  m a i l e d  

s e v e r a l  t h o u s a n d  d o c u m e n t s  t i t l e d  " O f f i c i a l  S a m p l e  B a l l o t — V o t e  

f o r  t h e s e  D F L ' e r s . "  ( T h e  D F L  i s  t h e  D e m o c r a t i c  F a r m e r  L a b o r  

P a r t y ?  a p o l i t i c a l  p a r t y  o f  m a j o r  i n f l u e n c e  i n  M i n n e s o t a ) .  

T h e s e  d o c u m e n t s  w e r e  s t r i k i n g l y  s i m i l a r  i n  w o r d i n g  a n d  c o l o r  t o  

t h e  t r a d i t i o n a l  D F L  s a m p l e  b a l l o t .  A l t h o u g h  t h e  d e f e n d a n t



c a n d i d i o t e  w a s  a f f i l i a t e d  w i t h  t h e  D F L  p a r t y ,  t h e  p a r t y  h a d  

e n d o r s e d  a n o t h e r  c a n d i d a t e .  Ld. at 830.

At the trial, the d e f e n d a n t  c a n d i d a t e  a s s e r t e d  t h a t  s h e  a n d  

h e r  c a m p a i g n  s t a f f  d i d  n o t  k n o w  t h a t  t h e  s a m p l e  b a l l o t s  f a l s e l y  

i m p l i e d  i m p l i e d  p a r t y  s u p p o r t  o r  e n d o r s e m e n t .  I^d . a t  8 3 1 .  

H o w e v e r ,  t h e  S u p r e m e  C o u r t  r u l e d  t h a t  b e c a u s e  t h e  d e f e n d a n t  h a d  

m o d e l e d  h e r  " O f f i c i a l  Sample. B a l l o t "  o n  p a s t  " O f f i c i a l  D F L  S a m p l e  

B a l l o t s " ,  a n d  b e c a u s e  s h e  w a s  a w a r e  o f  t h e  s t a t u t e  a n d  

i n t e r p r e t i n g  c a s e  l a w ,  b u t  c h o s e  t o  i n t e r p r e t  it in a d i f f e r e n t  

w a y ,  t h e  v i o l a t i o n  o f  t h e  s t a t u t e  w a s  " k n o w i n g l y "  d e s p i t e  h e r  

i n s i s t e n c e  that  it w a s  n o t .  Id. a t 831 .

T h u s ,  a c a n d i d a t e  c a n n o t  m e r e l y  h i d e  b e h i n d  a c l o a k  o f  

" s u b j e c t i v e  g o o d  f a i t h , "  o r  "I b e l i e v e d  m y  s t a t e m e n t s  w e r e  t r u e , "  

or  "I d i d n ' t  k n o w  m y  s t a t e m e n t s  f a l s e l y  i m p l i e d "  . . . e t c .  as a 

c o m p l e t e  d e f e n s e  t o  a n  e l e c t i o n  o f f e n s e  c h a r g e .  R a t h e r ,  t h e  

H i l a r y  c o u r t  h e l d  t h a t  t h e  t e s t  f o r  " k n o w i n g l y "  is t o  b e  l e f t  t o  

th e  t r i e r  of fact a n d  s h a l l  b e  d e t e r m i n e d  b y  the e v i d e n c e .

T h e  S n o r t l a n d  c a s e  r e p r e s e n t e d  a n  e f f o r t  b y  t h e  S u p r e m e  

C o u r t  o f  N o r t h  D a k o t a  t o  d e f i n e  w h a t  " k n o w i n g l y "  m e a n t  in t h e  

c o n t e x t  o f  Sec. l o - ? G ~ 1 7 3 .3 N . D . C . C .  ( c u r r e n t  s e c .  1 6 . 1 - 1 0 - 0 4  

N . D . C . C )  w h i c h  s t a t e s  i n  p a r t :

" N o  p e r s o n  s h a l l  k n o w i n g l y  s p o n s o r  a n y  p o l i t i c a l

a d v e r t i s e m e n t  c o n t a i n i n g  f a l s e  i n f o r m a t i o n .  . . . "

T h e  C o u r t  e x p l i c i t l y  s t a t e d  t h a t  t h e  d e f i n i t i o n  o f
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" k n o w i n g l y "  is not. " w h e t h e r  a r e a s o n a b l y  p r u d e n t  p e r s o n  k n e w  or 

s h o u l d  h a v e  k n o w n  t h a t  t h e  s t a t e m e n t  w a s  f a l s e ;  r a t h e r ,  t h e  

s p o n s o r  m u s t  h a v e  h a d  a f i r m  b e l i e f ,  u n a c c o m p a n i e d  b y  s u b s t a n t i a l  

d o u b t ,  in t h e  f a l s i t y  o f  the  s t a t e m e n t . "  S n o r t  l a n d , 3 0 6  N . W . 2 d  

a t  6 2 3 .  T h e  C o u r t  w e n t  o n  t o  a d d  t h a t  " i t  is  c l e a r  t h a t  t h e  

f a l s e  s t a t e m e n t  w h i c h  i s  m a d e  n e g l i g e n t l y  is p r o t e c t e d  s p e e c h . "  

Id. at 623.

B e c a u s e  the N o r t h  D a k o t a  s t a t u t e  u s e s  a s t r i c t  " k n o w i n g l y "  

s t a n d a r d  r a t h e r  t h a n  t h e  N e w  Y o r k  T i m e s  " a c t u a l  m a l i c e "  s t a n d a r d ,  

c o n v i c t i o n s  w o u l d  b e  m o r e  d i f f i c u l t  to o b t a i n .  A c c o r d i n g  t o  the 

S n o r t l a n d  c o u r t ,  i f  a n  a c t u a l  m a l i c e  s t a n d a r d  i s  u s e d ,  t h e  

p l a i n t i f f  n e e d s  o n l y  t o  s h o w  t h a t  the  " s p o n s o r  h a d  a f i r m  b e l i e f  

in t h e  f a l s i t y  o f  t h e  s t a t e m e n t "  i n  o r d e r  t o  o b t a i n  a c o n v i c t i o n  

a n d / o r  f i n d i n g  o f  c i v i l  l i a b i l i t y .

(c) "B u r d e n  o f  p r o o f "

As n o t e d  a b o v e ,  o n l y  O r e g o n  h a s  s t a t u t o r i l y  i n c l u d e d  t h e  

b u r d e n  o f  p r o o f  i n  i t s  c o m p r e h e n s i v e  s t a t u t e .  G i v e n  t h e  f a c t  

t h a t  b o t h  N e w  Y o r k  T i m e s  a n d  V a n a s c o  a l l u d e  to t he  c o n s t i t u t i o n a l  

n e c e s s i t y  o f  a " c l e a r  a n d  c o n v i n c i n g "  s t a n d a r d  o f  p r o o f ,  i t  is  

s u r p r i s i n g  t h a t  t h e r e  a r e  n o t  m o r e  s t a t e  s t a t u t e s  w h i c h  i n c l u d e  

t h e  e l e m e n t  a n d  m o r e  s u r p r i s i n g  y e t  t h a t  t h e r e  h a v e  b e e n  f e w  

c h a l l e n g e s  m o u n t e d  o n  t h i s  l e g a l  g r o u n d .  H o w e v e r ,  a  r e c e n t  

N e b r a s k a  D i s t r i c t  C o u r t  c a s e  m a y  c h a n g e  t h i s .
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I

N . R . S .  §49-1474(2) s t a t e s  in p a r t  t h a t :

N o  p e r s o n  s h a l l  . . . p u b l i s h  . . . a n y  a d v e r t i s e m e n t

. . . k n o w i n g  suc h . . . a d v e r t i s e m e n t  t o  c o n t a i n  a n y
f a l s e  s t a t e m e n t  of m a t e r i a l  f a c t .  . . .

T h i s  s t a t u t e  w a s  r e c e n t l y ,  a n d  s u c c e s s f u l l y ,  c h a l l e n g e d  in the

L a n c a s t e r  C o u n t y  D i s t r i c t  C o u r t  in  th e  c a s e  of  D e C a m p  v. N e b r a s k a

A t c o u n t a b i l i t y  a n d  D i s c l o s u r e  C o m m i s s i o n , ( u n p u b l i s h e d  o p i n i o n ) ,

o n  t h e  g r o u n d s  that the s t a t u t e  d i d  n o t  r e q u i r e  a g u i l t y  f i n d i n g

b y  t h e  C o m m i s s i o n  to b e  b a s e d  o n  " c l e a r  a n d  c o n v i n c i n g "  e v i d e n c e .

T h e  C o u r t  ruled tha t b e c a u s e  t h e  s t a t u t e  c o n t a i n e d  n o  s t a n d a r d  of

p r o o f  r e q u i r e m e n t  and b e c a u s e  t h e  D i s c l o s u r e  C o m m i s s i o n ' s  r u l e s

o f  p r a c t i c e  a n d  p r o c e d u r e  a l s o  s e t  f o r t h  n o  s t a n d a r d  o f  p r o o f ,

t h e  s t a t u t e  is u n c o n s t i t u t i o n a l .  (It s h o u l d  b e  n o t e d  t h a t  u n d e r

t h e  N e b r a s k a  sc h e m e ,  the D i s c l o s u r e  C o m m i s s i o n  is a c t u a l l y  v e s t e d

w t i h  t h e  a u t h o r i t y  t o  a p p l y  c r i m i n a l  s a n c t i o n s  a g a i n s t  t h o s e

c a n d i d a t e s  o r  p e r s o n s  i t  f i n d s  i n  v i o l a t i o n  o r  N . R . S .

§ 4 9 -1 4 7 4 (2 ) ) .

T h e  C o m m i s s i o n  a r g u e d  t h a t  a p o l i c y  m a n u a l  w h i c h  w a s  

r e g u l a r l y  u s e d  b y  t h e  C o m m i s s i o n  r e f e r r e d  t o  a s t a n d a r d  b a s e d  

u p o n  "r el ia b l e ,  p r o b a t i v e ,  a n d  s u b s t a n t i a l  e v i d e n c e . "  I t  a p p e a r s  

h o w e v e r ,  that t h e  C o u r t  h e l d  t h a t  s u c h  a s t a n d a r d  w a s  e i t h e r  n o t  

s t r i n g e n t  e n o u g h  o r  w a s  t o o  a m b i g u o u s  t o  a l l o w  f o r  p r o p e r  

j u d i c i a l  r e v i e w .  T h e  C o u r t  a l s o  a d d e d  t h a t  b e c a u s e  F i r s t  

A m e n d m e n t  r i g h t s  w e r e  a t  s t a k e ,  t h e  c o n s t i t u t i o n a l l y  r e q u i r e d

T h e  e x i s t i n g  N e b r a s k a  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e ,
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c o m m i s s i o n  responsible* fo r i n v e s t i g a t i n g  u n f a i r  c a m p a i g n  p r a c t i c e

c o m p l a i n t s  is a l s o  e m p o w e r e d  t o  i m p o s e  s a n c t i o n s  ( c r i m i n a l  or

c i v i l )  on v i o l a t o r s ,  t h e n  t h e  s t a t u t e  w h i c h  a u t h o r i z e s  s u c h

p o w e r s  m u s t  inc lu de  a " c l e a r  an d  c o n v i n c i n g "  e v i d e n c e  s t a n d a r d  of

p r o o f  e l e m e n t  w i t h i n  the s a t u t e .

(d) S c h m i t t  v. M c L a u g h l i n

M i n n e s o t a  s t a t u t e  §210A.02 w a s  c h a l l e n g e d  on  c o n s t i t u t i o n a l

g r o u n d s  in S c h m i t t  v. M c L a u g h l i n , 2 7 5  N . W . 2 d  5 8 7  (1979). T h e

s t a t u t e ,  w h i c h  r e m a i n s  in e f f e c t  t o d a y ,  p r o v i d e s :

N o  p e r s o n  o r  c a n d i d a t e  s h a l l  k n o w i n g l y ,  e i t h e r  b y  

h i m s e l f  or b y  a n y  o t h e r  p e r s o n ,  w h i l e  s u c h  c a n d i d a t e  is 

s e e k i n g  a n o m i n a t i o n  o r  e l e c t i o n ,  m a k e ,  d i r e c t l y  or 

i n d i r e c t l y ,  a f a l s e  c l a i m  s t a t i n g  o r i m p l y i n g  t h a t  t h e  

c a n d i d a t e  h a s  t h e  s u p p o r t  o r  e n d o r s e m e n t  o f  a n y  

p o l i t i c a l  p a r t y ,  o r  u n i t  t h e r e o f ,  o r  o f  a n y  

o r g a n i z a t i o n ,  w h e n  in f a c t  t h e  c a n d i d a t e  d o e s  n o t  h a v e  
s u c h  s u p p o r t  or e n d o r s e m e n t .

T h e  court , in h o l d i n g  t h a t  t h e  s t a t u t e  d i d  n o t  v i o l a t e  t h e  

c o n s t i t u t i o n a l  r i g h t  t o  f r e e d o m  o f  s p e e c h ,  g a v e  t h r e e  s p e c i f i c  

r e a s o n s  for i t s  r u l i n g .  _Id. a t  5 9 0 .  F i r s t ,  t h e  C o u r t  s t a t e d  

t h a t  t h e  s t a t u t e  o n l y  r e g u l a t e d  " f a l s e  s t a t e m e n t s . "  Id. at 590. 

S e c o n d ,  t h e  C o u r t  s t a t e d  t h a t  t h e  s t a t u t e  i s  d i r e c t e d  

s p e c i f i c a l l y  a t  f a l s e  c l a i m s  o f  e n d o r s e m e n t  o r  s u p p o r t  an d t h u s  

i s  n a r r o w l y  d r a w n  to s e r v e  a g o v e r n m e n t a l  i n t e r e s t  i n  p r o t e c t i n g  

t h e  p o l i t i c a l  p r o c e s s .  Id. a t  5 9 1 .  T h i r d ,  t h e  C o u r t  s t a t e d  t h a t  

b e c a u s e  t h e  s t a t u t e  is n a r r o w l y  d r a w n ,  i t  is  n o t  so v a g u e  or  

a m b i g u o u s  t h a t  p e r s o n s  o f  c o m m o n  i n t e l l i g e n c e  w o u l d  b e  u n a b l e  t o



d e t e r m i n e  w h a t  c o n d u c t  w i l l  v i o l a t e  it. 1^3. a t 591.

T h e s e  t h r e e  r e a s o n s  g i v e n  b y  t h e  C o u r t  f o r  u p h o l d i n g  t h e  

c o n s t i t u t i o n a l  v a l i d i t y  o f  M . S . A .  §210A.02 o s t e n s i b l y  c o u l d  be 

t r a n s l a t e d  i n t o  a t h r e e - p r o n g  t e s t  t o  d e t e r m i n e  t h e  v a l i d i t y  o f  

a n y  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e .  T h e  t h r e e - p r o n g s  w o u l d  be:

(1) D o e s  the s t a t u t e  p r o s c r i b e  or r e g u l a t e  o n l y  

c o n s t i t u t i o n a l l y  u n p r o t e c t e d  s p e e c h ?  (i.e.,

" f a l s e  s t a t e m e n t s . " )

(2) Is the s t a t u t e  n a r r o w l y  d r a w n  s o  it: (a) 

p r o s c r i b e s  o r  r e g u l a t e s  " s p e c i f i c  b e h a v i o r ",

a n d  (b) l e g i t i m a t l e y  s e r v e s  the  c o m p e l l i n g  s t a t e  
i n t e r e s t  of p r o t e c t i n g  t h e  p o l i t i c a l  p r o c e s s ?

(3) Is t h e  s t a t u t e  so n a r r o w l y  d r a w n  t h a t  it 

c a n n o t  b e  c h a l l e n g e d  a s  v a g u e  o r  a m b i g u o u s  

an d  t h e r e b y  a n y  p e r s o n  o f  c o m m o n  i n t e l l i g e n c e  

w i l l  b e  a b l e  t o  d e t e r m i n e  w h a t  c o n d u c t  w i l l  

v i o l a t e  it?

T h e  d r a f t  s t a t u t e  s e t  o u t  in P a r t  V m e e t s  t h i s  t h r e e - p r o n g  

t e s t  a n d  t h e  o t h e r  s p e c i f i e d  r e q u i r e m e n t s  p r e v i o u s l y  m e n t i o n e d .

P A R T  I V

W A S H I N G T O N  C A S E  L A W  

I n  W a s h i n g t o n ,  t h e r e  h a v e  b e e n  n o  a p p e l l a t e  o r  s u p r e m e  c o u r t  

d e c i s i o n s  d e a l i n g  d i r e c t l y  w i t h  a c o n s t i t u t i o n a l  c h a l l e n g e  t o  a n y  

p o l i t i c a l  a d v e r t i s i n g  s t a t u t e .  H o w e v e r ,  t h e r e  a r e  t h r e e  c a s e s  

w h i c h  i m p a c t  the fal s e  p o l i t i c a l  a d v e r t i s i n g  is su e.

T h e  f i r s t  case, F o r d  v* H a g e l ,  4 2 3  W n . A p p .  675, 7 1 3  P . 2d  73 6
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( 1 9 8 6 )  c l e a r l y  i m p l i e s  t h a t  W a s h i n g t o n  c o u r t s  w o u l d  b e  r e c e p t i v e  

t o  s o m e  f o r m  o f  a f a l s e  p o l i t i c a l  a d v e r t i s i n g  s t a t u t e .  T h e  

C o u r t ,  in r u l i n g  on a d e f a m a t i o n  a c t i o n  u n e q u i v o c a l l y  s t a t e d  t h a t  

" f a l s e  s t a t e m e n t s  o f  f a c t  . . . h a v e  no c o n s t i t u t i o n a l  v a l u e . "

T h e  s e c o n d  W a s h i n g t o n  c a s e  w i t h  p o s s i b l e  i m p a c t  i s  In Re 

D o n o h o e , 9 0  W n . 2 d  1 73 , 5 8 0  P . 2d 1 0 9 3  (19 78 ).  In t h i s  c a s e ,  t h e  

C o u r t  found  t h a t  an a t t o r n e y ,  as a j u d i c i a l  c a n d i d a t e ,  k n o w i n g l y  

p u b l i s h e d  f a l s e  s t a t e m e n t s  o f  f a c t  w h i c h  w e r e  d a m a g i n g  to h e r  

o p p o n e n t ,  a n  i n c u m b e n t  j u d g e .  ^ d .  a t  1 7 9 .  T h e  c o u r t  u p h e l d  a 

S t a t e  Bar A s s o c i a t i o n  r e p r i m a n d  b a s e d  o n  a v i o l a t i o n  o f  a s e c t i o n  

o f  t h e  C o d e  of P r o f e s s i o n a l  R e s p o n s i b i l i t y  w h i c h  p r o v i d e d  t h a t  a 

l a w y e r  s h o u l d  n o t  k n o w i n g l y  m a k e  f a l s e  s t a t e m e n t s  o f  f a c t  

c o n c e r n i n g  t h e  q u a l i f i c a t i o n s  o f  a c a n d i d a t e  f o r  e l e c t i o n  o r  

a p p o i n t m e n t  t o  a j u d i c i a l  o f f i c e .  ( C P R / D R  8 - 1 0 2 ( A ) (B) ) . Id. a t  

180.

T h e  c o u r t  a l s o  s t a t e d  t h a t  "we d o  n o t  b e l i e v e  t h a t  t h e  F i r s t  

A m e n d m e n t  p r o t e c t s  o n e  w h o  u t t e r s  a  s t a t e m e n t  w i t h  k n o w l e d g e  o f  

i t s  f a l s i t y , e v e n  in t h e  c o n t e x t  o f  a j u d i c i a l  c a m p a i g n . "  Id. at 

1 8 1  ( E m p h a s i s  s u p p l i e d ) .

T h e  f i n a l  W a s h i n g t o n  c a s e  t o  b e  d i s c u s s e d  i s  S t a t e  

v. M a r c h a n d , 1 0 4  W n . 2 d  434 , 7 0 6  P . 2 d  2 2 5  (1 98 5) . In M a r c h a n d  t h e  

W a s h i n g t o n  S u p r e m e  C o u r t  s t a t e d  t h a t  if  a s t a t u t e  i m p l i c a t e s  

c o n s t i t u t i o n a l  r i g h t s ,  t h e n  a l l  e l e m e n t s  n e c e s s a r y  t o  m a k e  t h e  

s t a t u t e  c o n s t i t u t i o n a l  m u s t  b e  w i t h i n  t h e  s t a t u t e .  T h e r e f o r e ,  an

2 9



a g e n c y  m a y  n o t  s u p p l y  a n y  m i s s i n g  e l e m e n t s  w h e n  e n f o r c i n g  a 

s t a t u t e  w h i c h  i n v o l v e s  c o n s t i t u t i o n a l  r i g h t s .

T h e  i n f e r e n c e  to  b e  d r a w n  f r o m  t h i s  c a s e  w i t h  r e g a r d  t o  t he  

p o l i t i c a l  a d v e r t i s i n g  i s s u e  i s  t h a t  if t h e  f a l s e  a d v e r t i s i n g  

s t a t u t e  d o e s  not i n c l u d e  a c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  b u r d e n  

o f  p r o o f  i n  t h e  s t a t u t e ,  t h e  C o m m i s s i o n  r e s p o n s i b l e  f o r  

i n v e s t i g a t i n g  c o m p l a i n t s  a n d  i m p o s i n g  s a n c t i o n s  c a n n o t  c l a i m  to 

v a l i d l y  s u p p l y  the e l e m e n t  b y  v i r t u e  o f  it b e i n g  i n c l u d e d  in its 

a d m i n i s t r a t i v e  r u le s o r  p r o c e d u r e s .

P A R T  V 

P R O P O S E D  M O D E L  S T A T U T E

4 2 . 1 7 . 0 2 0  D E F I N I T I O N S

(29) " A c t u a l  m a l i c e "  m e a n s  w i t h  k n o w l e d g e  o r  w i t h  r e c k l e s s  

d i s r e g a r d  as to i t s  t r u t h  o r  f a l s i t y .

(30) " S p o n s o r "  m e a n s  t h e  c a n d i d a t e ,  p o l i t i c a l  c o m m i t t e e ,  o r  

o t h e r  p e r s o n  p a y i n g  f o r  t h e  a d v e r t i s e m e n t .  I f  a p e r s o n  

a c t s  as an a g e n t  f o r  a n o t h e r  o r  i s  r e i m b u r s e d  b y  a n o t h e r  

f o r  t h e  p a y m e n t ,  t h e  o r i g i n a l  s o u r c e  o f  t h e  p a y m e n t  i s  t h e  

s p o n s o r .
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(31) " I n c u m b e n t "  m e a n s  a p e r s o n  w h o  is in p r e s e n t  p o s s e s s i o n  o f  

a n  e l e c t e d  of fi ce .

(23) " P o l i t i c a l  A d v e r t i s i n g "  s h o u l d  b e  c h a n g e d  t o  " P o l i t i c a l  

A d v e r t i s e m e n t "  t o  r e f l e c t  t h e  l a n g u a g e  o f  t h e  m o d i f i e d  

s t a t u t e .  D e f i n i t i o n  t o  r e m a i n  t h e  same.

N o t e :  A d d i t i o n a l  t e r m s  s u c h  a s  " c a n d i d a t e , "  " e l e c t i o n , "  a n d

" p e r s o n , "  are c u r r e n t l y  d e f i n e d  in 4 2 . 1 7 . 0 2 0 .

4 2 . 1 7 . 5 3 0  F A L S E  I N F O R M A T I O N  P R O H I B I T E D .

(1) I t  s h a l l  b e  u n l a w f u l  f o r  a p e r s o n  t o  s p o n s o r ,  w i t h  a c t u a l  

m a l i c e :

(a) a p o l i t i c a l  a d v e r t i s e m e n t  w h i c h  c o n t a i n s  

false s t a t e m e n t s  o f  m a t e r i a l  f ac t ;

(b) a p o l i t i c a l  a d v e r t i s e m e n t  w h i c h  f a l s e l y  

r e p r e s e n t s  t h a t  a c a n d i d a t e  is a n  i n c u m b e n t  

for t h e  o f f i c e  s o u g h t  w h e n  in f a c t  t h e  

c a n d i d a t e  i s  n o t  t h e  i n c u m b e n t .

(2) I t  s h a l l  a l s o  b e  u n l a w f u l  f o r  a p e r s o n  o r  c a n d i d a t e ,  w h i l e  

s u c h  c a n d i d a t e  is s e e k i n g  a n o m i n a t i o n  o r  e l e c t i o n ,  t o  m a k e ,  

e i t h e r  d i r e c t l y  o r  i n d i r e c t l y ,  w i t h  a c t u a l  m a l i c e ,  a f a l s e
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c l a i m  s t a t i n g  or i m p l y i n g  t h e  s u p p o r t  or e n d o r s e m e n t  o f  a n y  

p e r s o n  or  o r g a n i z a t i o n  w h e n  in f a c t  t h e  c a n d i d a t e  d o e s  n o t  

h a v e  such s u p p o r t  o r  e n d o r s e m e n t .

(3) A n y  v i o l a t i o n  o f  t h i s  s t a t u t e ,  m u s t  b e  p r o v e d  b y  c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e .

32



LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 t
FAX (907) 465-2029

D IV IS IO N  O F  L E G A L  S E R V I C E S

M E M O R A N D U M  February 25, 1991

SUBJECT:
TO:

FROM:

Enclosed is a redo of CSHB 40(). As you requested, I have expanded the mental 
standard in paragraph (3) to include reckless disregard of falsity, and have eliminated 
the part of that paragraph that limited it to "fighting words" and character assassina­
tion. Paragraph (4), the new part of this bill, is now gone, as it is subsumed by 
expanded paragraph (3).

I have also put paragraph (1) back into the bill. My understanding was that you did 
not want to delete the paragraph if it was not clearly unconstitutional. I do not 
believe that it is. Messer’i v. State. 626 P.2d 81 (Alaska 1980), a copy of which is 
attached, seems to imply vhat anonymous political communications can be made 
illegal, even if they are not paid for. Id. at 87-88. (Messerli had paid for his 
newspaper ads.) The court did not find that Tallev v. California. 362 U.S. 60, 4 
L.Ed.2d 559 (19*60) (copy also attach^), was controlling, possibly because Tallev did 
not deal with anonymous handbilling during a political campaign. Indeed, the 
Messerli majority did not cite Talley: the case was only cited by Justice Burke in his 
dissent.

If I may be of further assistance, please advise.

JBG:gc
91-095.glc

Enclosure

Election misconduct bill (CSHB 40())

Representative Max F. Gruenberg, Jr. 
Attn: Michael Plunkett

John B. Gaguine 3 ^ ^
Legislative Counsel

Deliveries lo: 240 Man Street 
Court Plaza, Room 500 

Mail Slop 3101

cc: Representative Betty Bruckman
Attn: Anne Ziesmer-Hays



D IV IS IO N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029

Deliveries to: 240 Main Street 
Court Plaza, Room 500 

Mail Stop 3101

M E M O R A N D U M February 15, 1991

SUBJECT: Election misconduct bill (CSHB 40 ( ))

TO: Representative Max F. Gruenberg, Jr. 
Attn: Michael Plunkett

FROM: John B. Gaguine " 3 ^  
Legislative Counsel

Enclosed is a bill that I hope addresses the constitutional infirmities in AS 15.56.010- 
(a) (election misconduct in the first degree). The bill repeals paragraph (1), 
prohibiting anonymous publications about an election. A  similar Los Angeles 
ordinance was held unconstitutional in Tallev v. California. 362 U.S. 60, 4 LEd.2d  
559 (1960). Paragraph (2) (renumbered as (1)) is retained; even though it is virtually 
identical to AS 15.13.090, it was enacted by the same Act that amended 15.13.090, 
so I am assuming that there was a specific purpose for having parallel provisions 
(possibly to avoid the cumbersome enforcement process that APOC musi use to 
enforce AS 15.13).

Paragraph (3) (renumbered as (2)) is also retained. I have concluded that my initial 
opinion about the constitutionality of this paragraph was wrong; after reviewing the 
extensive memorandum of the Washington attorney general’s office (included in the 
materials compiled by the Legislative Research Agency) and the lead case cited 
therein (Vanasco v. Schwartz. 401 F.Supp. 87 (S.D.N.Y. 1975), aff d mem.. 423 U.S. 
1041 (1976)), I believe that the paragraph does comport with the First Amendment 
"False factual information" appears clear, "which the person knows to be false" goes 
beyond the constitutionally required actual malice standard, and, because this is a 
criminal statute whose violation must be proven beyond a reasonable doubt, the 
standard of proof problem does not exist. (It is possible that the Alaska Supreme 
Court would rule that Article I, Section 5 of the Alaska constitution protects even 
knowing falsehoods in political speech, but that seems unlikely.)

Indeed, the paragraph could probably be expanded beyond "fighting words" and 
damage to reputation and still be constitutional. It is my understanding, though, that 
you do not desire to expand the paragraph beyond its present scope.



Paragraph (4) (renumbered as (3)), Representative Bruckman’s amendment, is also 
retained. TTiis too could probably be broadened beyond the election pamphlet, and 
I will be happy to broaden it if you or Representative Bruckman so desires.

If I may be of further assistance, please advise.

JBG:pl
91-089.plm

Representative Max F. Gruenberg, Jr.
February 15, 1991
Page 2

Enclosure



A l a s k a  S t a t e  L e g i s l a t u r e

Legislative Research Agency

P .O . Box Y 
Juneau . AK 9 9 8 S 1 -3 10 0  

Phone: (9 0 7 ) 105 -3991  
F ax : (9 0 7 ) 103 -3331

March 26, 1991
Z 6 |S9,

MEMORANDUM

FROM: Linda J. Snoj
Legislative Analyst 

RE: Truth in Campaign Advertising

You asked i f  i t  is a crime in other states for political candidates to publish 
false personal information on a resume or brochure. You also asked i f  Alaska 
had ever required candidates to swear to the truthfulness of statements 
published in voter pamphlets.

Background

False statements about a political candidate's record is part of the larger 
issue of false campaign advertising. In most states, the greater concern is 
libelous and slanderous campaign statements about a candidate's opponent, and 
many state laws address both concerns together.

Political .speech tends to have more constitutional protection than other forms 
of speech . Many challenges to the constitutionality of truth in campaign 
speech laws have passed through the courts, and i t  is d if f ic u lt  to word a law 
such that i t  does not draw challenge. A decision in New York Times vs. 
Sullivan  resulted in the "actual malice" standard for claims of false campaign 
statements.

"Actual malice" demands that the candidate deliberately spoke the falsehood 
with prior knowledge of its  falseness. However, this standard of "actual 
malice" is d if f ic u lt  to prove. Interpretation and opinion of the speaker must 
be considered in determining the truth of a statement. Does the statement 
have some kernel of truth and is merely a distortion of that truth? We offer 
an anecdotal example of the d iff ic u lty . A government-oriented publication 
selected a certain state legislator (from another state) as the least ethical

According to Alison Reed, project manager in election services, national 
office of the League of Women Voters, under most states' employment laws, an 
employee can be fired for falsifying a resume, yet an elected offic ia l cannot 
be impeached (equivalent of being fired) for the same reason.



Representative Bruckman
February 26, 1991
Page 2 ,

legislator in that state. In a subsequent campaign brochure, the legislator 
stated that he had been chosen as a "legislator of note" by this publication.

Attachment A contains several articles and reports that address the broader 
issue of falsehood in campaign statements. Not every paper addresses 
candidates' statements about their background, but the theories discussed apply 
to that issue. The background report by the office of the Washington Attorney 
General is particularly helpful in formulating law, as i t  discusses particular 
wording, and presents a model statute.

Statutes in Other States

Attachment B contains a survey of the 50 states' campaign advertising laws 
performed by the National Conference of State Legislatures. Also included are 
current statutes from Massachusetts, Ohio, Oregon, Utah and Washington. The 
survey reports that 21 states have passed laws prohibiting false campaign 
statements. Seven states have adopted fa ir  campaign practices codes. The 
candidate can take a voluntary oath to uphold that code. The statutes in seven 
states, including Alaska, pertain only to written statements. In most states, 
violation of this statute is a misdemeanor, although i t  is a felony in Indiana. 
Some states provide only civ il penalties, which could include voiding an 
election.

Alaska Statute (AS 15.56.010) addresses false statements in printed campaign 
advertising. However, because subsection (3)(B) includes the word "and," this 
statute pertains only to statements about other candidates. Alaska Statute 
15.56.010 is included as Attachment C.

Other Regulation

The U. S. Fair Campaign Practices Commission dealt with this subject on the 
federal level; however, that agency is now defunct. According to a 
representative of the Federal Election Commission, i f  political advertisements 
include a disclaimer, the federal government doesn't care what they say.

Because of the difficulty in applying state laws to political campaigns, many 
representatives of state and national organizations we contacted during our 
research advocate a watch dog role for the press, the public and the opposing 
candidates. These representatives feel political statements should be 
questioned and investigated by interested or affected parties such as the 
public and opposing candidates.

According to Graham Johnson, executive director of the Washington State 
Public Disclosure Commission, c iv il penalties can be used in Washington to void 
an election through the courts.



Representative Bruckman

February 26, 1991
Page 3 i

Past Requirements in Alaska

According to staff of the Alaska Division of Elections, candidates are not 
currently required to swear to the truthfulness of statements submitted for 
inclusion in the voter pamphlet. However, at one time candidates were required 
to swear to take such an oath, as evidenced by the signature page of the 1978 
election pamphlet statement form attached. Alaska Statute 11.56.200 makes 
w illfu l falsification of a sworn statement a class B felony. We have not been 
able to determine when and why the practice of requiring a sworn statement was 
discontinued. Seven former Division of Elections' employees with whom we spoke 
had no recollection of the existence of such a requirement.

We hope this information is useful to you. I f  you need further assistance, 
please feel free to contact this agency.

Attachments



§ 15.55.010 Alaska Statutes § 15.55.030

C h ap te r 55. E lec tion  O ffenses, C o rru p t P ra c tic e s  
and  P e n a ltie s .

Section 
10. Undue influence by force 
20. Undue influence by offer 
30. Publication without identification 
40. Publication of false statement 
50. Improper possession of ballot 
60. Counterfeiting of ballot 
70. Refusal to allow employees time off 
80. Improper disclosure of vote 
85. Divulging ballot count; penalty 
90. Writing of false statement 

100. Voting in false name 
110. Undue influence of election official 
120. Improper change of election returns 
130. Improper delay in sending of election 

materials 
140. Voting more than once

Section
150. Improper subscription to petition 
160. Improper distribution and printing of 

ballots 
170. False swearing
180. Improper influence of election by 

election officials 
190. False count by election officials 
200. Concealment of returns by election 

officials
210. General penalty for misdemeanor
220. General penalty for felony
230. Penalty for corrupt practice
240. Time limitation
245. Voting after disqualification
250. Definition of "person" and "election”

Sec. 15.55.010. Undue influence by force. A person who directly or 
indirectly uses or threatens to use force, coercion, violence or restraint 
or who inflicts or threatens to inflict damage, harm, or loss upon or 
against any person to induce or compel the person to vote or refrain from 
voting for a candidate in an election or for any election proposition or 
question, is guilty of a corrupt practice and upon conviction is punishable 
as for a misdemeanor. (§ 11.02 ch 83 SLA 1960)

Am. Jur., ALR and CJ.S. references. — 29 CJ.S. Elections §§ 83 et seq., 323 et
18 Am. Jur.. Elections. §§ 330 to 350. seq.

Constitutionality of corrupt practices 
acts, 69 ALR 377.

Sec. 15.55.020. Undue influence by offer. A person who gives or 
promises to give, or offers any money or valuable thing to a person with 
the intent to induce him to vote for or refrain from voting for a candidate 
at an election or for an election proposition or question, is guilty of a 
corrupt practice and upon conviction is punishable as for a misdemeanor. 
(§ 11.03 ch 83 SLA 1960)

Sec. 15.55.030. Publication without identification. A person who 
knowingly prints or circulates, or has written, printed, or circulated, a 
letter, circular, bill, placard, poster, or other publication relating to an 
election or to a candidate at an election or to an election proposition or 
question without the same bearing on its face, the name and address of 
the author, printer, and publisher, is guilty of a corrupt practice and 
upon conviction is punishable as for a misdemeanor. (§ 11.04 ch 83 SLA 
1960)

/15/5.55,016-25G to'fo ZtPetiLBl> W J W  AW



CANDIDATE’S NAME Ttrry Martin ELECTION DISTRICT Bf

STATEMENT OF INFORMATION REGARDING ISSUES
/

THIS STATEMENT MUST BE TYPEWRITTEN (DOUBLE-SPACED) AND MAY NOT CON­
TAIN MORE THAN 200 WORDS. (PLEASE NOTE THAT EACH WORD WILL COUNT AND 
THAT NO MORE THAN 200 WORDS ARE PERMITTED ACCORDING TO AS 15.57.020.)

L e t 's  build Alaska; make i t  a great  State .  With new p o s i t iv e  thinking l e g i s l a t i v e

leadership we can have business,  union,  education,  and the State government working

together  so that a l l  able bodied persons are o f f  unemployment r o l l s  and enjoy ing

the f r u i t s  o f  their  personal e f f o r t s .  Terry Martin advocates:  1) Stop i n f l a t i o n

every way p o ss ib le ,  espec ia l ly  by decreasing  government spending and al lowing the 

working people more o f  their personal income fo r  family needs. 2) Move the 

Capital as ^soon as possib le .  3) As an e le c te d  o f f i c i a l ,  to do what the vo ters  

want regardless o f  personal f e e l i n g s .  *0 Jobs, j o b s ,  j o b s ,  f o r  Alaskans by 

encouraging business in Alaska. 5) Land for  the c i t i z e n s  o f  Alaska to homestead 

as our did our fore fathers .  6) Court system which protects  the publ ic  i n t e r e s t ,  

not the cr iminal .  7) D-2 land b i l l  in congress should be changed to  b e n e f i t

(IF ADDITIONAL SPACE IS NEEDED, PLEASE SUBMIT THE REMAINDER OF YOUR 
STATEMENT ON ANOTHER SHEET.)

*

PLEASE COUNT AND TOTAL NUMBER OF WORDS USED: _  200_________________________

These are the biographical and Information statements as I request them to be printed in the 
“ Election Pamphlet” ; however, I understand that these forms will be returned to me for final 
review prior to publication. To the best o f  my knowledge, these statements are true and correct. 
Enclosed i s  a check (or .money order)  made out  t o  the State o f  Alaska in  the 
amount o f  _____  f o r  the c o s t  o f  one page o f

Subscribed and swom before me this J 3  day of

(SEAL)

space

(Signature of  Candidate)

Postmaster) 

Commission expires:

REMEMBER TO ENCLOSE A 4 x 5 PHOTOGRAPH!
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C a m p a i g n i n g  A d  N a u s e a m

Nasty political advertising is making the electorate cynical and the political 
process trivial. Can states get it under control?

Susan Biemesderfer

1 ampaigns should be to inform the 
i public, not nauseate them."

Susan Biemesderfer specializes in election issues for 
NCSL.

This may be U.S. Senator John Dan- 
forth's opinion about campaigns, but 
strategists in 1990 are more likely to be 
worried about losing votes than sicken­
ing voters. Danforth has introduced a

O  Q

IK

bill aimed at curbing political attack ads, 
but its passage appears less likely than 
the continued proliferation of i. 'gative 
campaign ads at the federal, sta e and 
local levels.

If 1989's nastiest races are any indica­
tion, the decade's first political season 
promises to bloom with more controver­
sy. For example:
• New Jersey's gubernatorial race last 
year turned into a fierce match of televi­
sion jabs thrown by Congressmcr. Jim 
Florio and Jim Courter. Now-Governor 
Florio's initial attack depicted Courter 
with a Pinocchio -like nose, alleging he 
had misrepresented his legislative record; 
Courier's response charged that Florio 
took money'from corrupt unions and 
showed Florio's nose growing while 
Courier's nose simultaneously shrank;
.• In Virginia, newly elected Governor 
Pouglas Wilder held on to a diminishing 

• ‘. lead over an opponent who ran televi-
, ■.?:, sion ads that showed a woman weeping

f ij  - ’•-•■as the announcer talked about a bill in- 
I. Is??--' troduced by Wilder that allowed for the 

questioning of rape victims about their 
private lives;
•David Dinkins defeated Ed Koch for.-j t* -» . •

I'^.the New York City mayor's seat despite 
^-Xoclrs charges that Dinkins engaged in 
f e ^ d y ’firiartciaJ dealings; and

 White
was 
op-

l̂ to ̂ ar, this year's state primaries have 
■Sustained the negative ad trend. Texas 
gubernatorial candidate Ann Richards 
'has already wrestled with allegations 
frotft other Democrats that she used il­
legal drugs; in California's Democratic 
primary, Dianne Feinstein emerged as 
the party’s candidate for governor in a 
race where, as reported by Newsweek, 
"a single 30-second spot' could 'move 10
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recent New Jersey proposals designed to 
discourage negative campaigning have 
'eventually died." He traces the lack of 
legislative support to lawmakers' skep­
ticism about the legality of such 
measures.

Some of that skepticism is rooted in 
legislators' knowledge of a 1975 ruling 
that struck down New York's prohibition 
against campaign misrepresentations. In 
Vanasco vs. Schwartz, a case that went 
all the way to the U.S. Supreme Court, 
sections of the New York election code 
were found to be "repugnant to the right 
of freedom of speech."

T he Vanasco case stemmed from com­
plaints filed against two candidates 

for the New York Assembly in 1974. Roy 
Vanasco, an unsuccessful Republican 
candidate, had distributed campaign lit­
erature that allegedly misrepresented his 
party affiliation as "Republican-Liberal’' 
and falsely implied he was an incumbent. 
A successful Democratic-Liberal candi­
date in another Assembly district, Joe 
Ferris, was accused that same fall of 
misrepresenting his opponent’s voting 
record. Under the authority of New 
York's statutory prohibition against 
distributing false campaign literature, the 
New York Board of Sections ordered 
both candidates to surrender their cam­
paign literature. The two candidates 
joined forces to file suit against the 
Board. The court's decision in their favor 
held that any state regulation of cam­
paign speech must be premised on the 
"actual malice" standard applicable to 
public figures since the U.S. Supreme 
Court's landmark libel ruling in New 
York Times vs. Sullivan.

"It is that standard-the requirement 
that false campaign information be of 
libelous, malicious nature-that makes 
our state law such a challenge to en­
force," says Graham Johnson, executive 
director for the Washington State Public 
Disclosure Commission. The commis­
sion has been charged with the delicate 
task of discerning where "actual malice" 
may be the root of false statements made 
in the heat of campaign combat. Wash­
ington's prohibition against false cam­
paign statements has been amended in 
light of the Vanasco ruling, making it, in 
Johnson's opinion, "all but impossible to 
prove a violation has occurred. It hasn't 
happened yet with a state legislative 
race. The circumstances of campaigns 
are unique and not well documented,

and proving malicious intent on the part 
of a candidate is an almost insurmount­
able task."

An alternative approach to dealing 
with negative ads is the use of "fair cam­
paign practices'' codes. These codes are 
on the books in seven states and are 
generally signed voluntarily by candi­
dates. Typically, fair campaign codes in­
clude language similar to that found in 
Washington's provision, wherein can­
didates vow not to participate in "per­
sonal vilification, defamation and other 
attacks on any opposing candidate or 
party." And while such codes have at 
least occasionally raised the conscious­
ness of candidates and voters, they are 
generally regarded as good-faith but 
meager attempts to temper negative ads.

"The options were left with, then," 
says New Jersey Assemblyman Bob 
Franks, "are either ignoring the problem 
or doing our best to pass a law that will 
survive the courts' scrutiny." Franks has 
introduced a bill that would require a 
candidate to appear in any campaign ad 
that mentions the opposing candidate: in 
a print ad referencing another candidate, 
the attacking candidate's photograph 
would have to appear. Because the bill 
doesn't require that any judgment be 
made about the ad producer's intent and 
imposes an affirmative act on the part of 
the candidate-rather than restricting the 
content of the candidate's speech-pro­
ponents are optimistic about its chances 
to gel around constitutional hurdles. A 
similar bill has been introduced in the 
Florida House of Representatives.

Both the Florida and New Jersey bills 
resemble the legislation proposed in Con­
gress by Senators John Danforth and 
Emest Hollings. "If a candidate wants to 
sling mud at his opponent," says Dan­
forth, “the public should be able to see 
the candidate's dirty hands." Media con­
sultant Roger Ailes counters Danforth 
with claims that the bill violates the First 
Amendment. “If we're going to start with 
censorship in this country," Ailes argues, 
"we ought to start with child pornog­
raphy and political commercials ought 
lo be far down the list."

These measures, if passed, are certain 
to face the scrutiny of judges with watch­
ful eyes on constitutional freedoms. Still, 
some legislators persist in their efforts to 
tone down negative campaign ads. "The 
sentiment of the American people today 
when they look at politics," insists Dan­
forth, 'is nausea." A
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N e g a t i v e  C a m p a i g n i n g  I s  H e r e  t o  S t a y
By WILLIAM ENDICOTT .

A thick little pocket guide to the vari­
ous sessions at the National Conference 
of State Legislatures' annual meeting 
last month reflectea the kinds of issues 
that are bedeviling lawmakers from 
coast to coast. . .

There were panels covering every­
thing horn abortion to the savings and 
loan crisis.

But self-preservation never being far 
from the minds of most legislators, the 
session that drew one of the biggest 
crowds dealt with an issue that has 
never before shown up on the NCSL 
agenda.

It was standing-room-only for an 
hour-arid-a-half discussion of negative 
political campaigning, which addressed 
the question, "How much is too much?"

Whatever constitutes "too much,"
it's obvious we haven’t gotten there 

yet. All one has to do is look at some of 
the commercials from campaigns of the 
1960s, when television came into its 
own as a campaign tool, to see that neg­
ative advertising is not a new phenome­
non in U.S. politics.

But a subtle change has taken place 
in the way political consultants assess 
negative ads.

Once, consultants might have coun­
seled their candidates that nasty ads 

; could produce a backlash. Now, the can- 
' didates are being persuaded that nega­

tive ads grab more viewers and there­
fore work better than positive ads.

Why should legislators be dabbling in 
such an issue, which is fraught vrith all 
sorts of first Amendment implications?

“ Because they are incumbents and 
more often than not, incumbents are on 
the receiving end of negative ads," said 
Graham Johnson, executive director of 
the Washington State Public Disclosure 
Commission. "They’d like to get a han­
dle on it."

The fact that such a topic could find 
its way onto the agenda here suggests 
the problem not only is of growing con­
cern but that legislators expect it to get 
much worse before it gets better.

That's too depressing to contemplate. 
As repugnant as negative ads are, how­
ever, most states have found that ef­
forts to regulate them are difficult at 
best and can have a chilling effect on

William Etulicott is chief of the Me- 
Qatchy News Service's capitol bureau.
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the free expression of political thought 
and ideas.

An NCSL survey of political reform 
efforts in all 50 states concluded that 
while the true merits of negative adver­
tising are arguable, there is an inargu- 
able political reality now faced by candi­
dates for public office: Negative ads are 
here to stay.

Seven state legislatures, Including 
California, have endorsed a fair cam­
paign practices code which typically 
contains a clause that the candidate will 
not participate in "personal vilification, 
defamation and other attacks on any op­
posing candidate or party." But the 
codes generally are voluntary and not 
enforceable.

Twenty-one states have passed laws 
prohibiting false campaign statements. 
In most cases, towever, they are so 
weak as to be meaningless or have been 
gutted by the courts.

Key provisions of a tough New York 
law, for instance, were struck down as 
unconstitutional in a ruling that has be­
come the leading opinion on campaign 
falsity statutes. It held that any state 
regulation of campaign speech must be 
premised on the "actual-malice" stan­
dard applicable to public figures in libel 
cases.

Try proving actual malice. "What? My 
ad contains inaccuracies about my oppo­
nent? A wireless mistake by my staff. 
I ’m so sorry. No malice intended."

In short, the NCSL survey found that 
despite widespread criticism that nega­
tive ads demean the electoral process 
and deter voters from participating, the 
constitutional issues raised when trying 
to regulate the free speech of candi­
dates are difficult, if not impossible, to 
overcome.

All this is quite pleasing to political 
consultants who make their living off 
crafting such ads, rationalizing their use 
and being contemptuous of those who 
would, as they put it, "sanitize" the po­
litical process.

"Negative media and the negative 
component of an argument are part of 
politics,”  Democratic consultant David 
Axelrod of Chicago told the audience 
here. "...Media consultants did not cre­
ate the atmosphere of cynicism that ex­
ists in this country."

Maybe not But consultants certainly 
play on that cynicism, as even Axelrod 
had to concede, and their negative spots 
resonate a lot more loudly because of it.

It’s too bad some of that creativity is 
not channeled toward elevating political 
debate.
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April 25, 1989

MEMORANDUM

TO: Representative David Finkelstein

ATTN: Ileen Self

FROM: Theresa Tanoury
Legislative Analyst

RE: Code of Fair Campaign Practices in Montana
Research Request 89.371

You requested information on the effectiveness of the 1979 Code of Fair 
Campaign Practices in Montana (Montana Statute 13-35-301--attached). The code 
protects Montana citizens' constitutional right to a "free and untrammeled 
choice" of elected officials.

The Montana Commission of Campaign Practices is responsible for providing the 
code to all local, county, and state candidates. (The commission also 
promulgates regulations and assesses c iv il  penalties for violations by all 
candidates required to f i le  disclosures claims.) Signing the code is
voluntary, although Commissioner Delores Colberg states that no candidate has 
ever refused to sign the code.

Recent campaigns in Montana are considered much "cleaner" than campaigns prior 
to the 1979 adoption of the code. During the 1988 election, the "dirtier" 
campaigns were over ballot issues (one committee versus another committee) and 
in the U.S. Senate race (candidates are not subject to the code).

Personal Communication with Gregory J. Petesch, Code Commissioner & 
Director Legal Services, Montana Legislative Council, April 24, 1989.
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1 will conduct my campaign in the best American tradition, discussing the 
iuues aa 1 *ee them, presenting my record and policies with sincerity and 
frankness, and criticising without fear or favor the record and policies of my 
opponent and his party which merit such criticism.

I will defend and uphold the right of every qualified American voter to full 
and equal participation in the electoral process.

1 will conduct my campaign without the use of personal vilification, charac­
ter defamation, whispering campaigns, libel, slander, or scurrilous attacks on 
my opposition or his personal or family life.

1 will not use campaign material of any sort which misrepresents, distorts, 
or otherwise falsifies the facts, nor will I use malicious or unfounded accusa­
tions which aim at creating or exploiting doubts, without justification, as to 
the loyalty and patriotism of my opposition.

I will not make any appeal to prejudice based on race, sex, creed, or 
national origin.

I will not undertake or condone any dishonest or unethical practice which 
tends to corrupt or undermine our American system of free elections or which 
hampers or prevents the full and free expression of the will of the voters.

Insofar as is possible, I will immediately and publicly repudiate support 
deriving from any individual or group which resorts, on behalf of my candi­
dacy or in opposition to that of my opponent, to the methods and tactics that 
I have pledged not to use or condone."

History. Ea. Sec I, CL 475, L. l!7f.

13*35-302. Candidates to be given opportunity  to subscribe to 
campaign practices code — publicity. (1) The commissioner of campaign 
practices shall prepare • form which contains the code of fair campaign prac- 9  
tices provided for in 13-35-301 and a place for a candidate to sign the form 
and to indicate that the candidate endorses, subscribes to, and pledges to 
abide by the code.

(2) Each candidate required to file statements or reports with the commis­
sioner ahall be aent a copy of this form. Signing the form is voluntary, and 
a failure or refusal to sign is not a violation of the election laws. A form shall 
be aent for each election as soon as feasible. The signed form shall be 
returned to the commissioner. o

(3) The commissioner shall supply the secretary of state, the county regia- % i
trars, and the city and town clerks with forms. Any candidste not required <
to file with the commissioner but wishing to subscribe to the code may obtain 
the form from the commissioner, the secretary of state, a county registrar, or 
a city or town clerk and may sign the form and deliver it to the commis­
sioner.

History Ejl Sse. 2, CV 475. L  1*7*.

C H A P T E R  3 6

C O N T E S T S

Fart 1 — Geacral PrwkioM
13-36-101. Grounds foe coots* of nomination or election to public ofRc*. \
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December 13, 1984

MEMORANDUM

TO: Representative-Elect Katie Hurley

FROM: Heidi Borson Paine
Legislative Analyst

RE: Fair Campaign Practices Legislation
Research Request 85-054

You requested information on state and federal legislation designed to 
prevent slanderous political campaigns. You also indicated specific 
interest in California fair campaign practices legislation. This memo­
randum presents an overview of federal and state statutes, as well as 
case laws which involve fa ir  campaign practices. The conclusion of 
this memorandum discusses alternatives for Alaska.

To respond to this request, I contacted several national organizations 
including the National' Conference of State Legislatures, Council of 
State Governments, Common Cause, and the American Bar Association. I 
also contacted the Federal Elections Commission and elections adminstra- 
tors in numerous states.

Federal Law

The Federal Election Campaign Act of 1971 (FECA) was the f i r s t  major 
federal election reform law enacted since 1925. However, FECA regula­
tion of campaign speech is limited and the law only addresses the issue 
of slander indirectly. T itle  2, Section 441d of the United States Code 
requires anyone paying for a political statement in a newspaper, other 
publication or on any broadcasting station to state the name of the per­
son, committee or organization paying for the communication and whether 
or not the candidate authorized the communication. According to Todd 
Johnson of the Federal Election Commission, there are no other federal 
laws concerning fair campaign practices.

Case Law

The First Amendment of the U.S. Constitution guarantees the right to 
free political expression. The Fourteenth Amendment protects this right
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from abridgment by state law. Because of these constitutional guaran­
tees, state laws regulating political campaigns, and especially cam­
paign speech, are subject to close scrutiny by the courts. Over the 
past 20 years, much case law has been developed to protect First Amend­
ment rights in state political campaigns. Two of the most Important 
cases are New York Times v. Sullivan, 84 S.Ct. 710 (1964), and Vanasco 
v. Schwartz, 4KTT. Supp.~T)7 ( 1975).

In New York Times v. Sullivan, the U.S. Supreme Court established the 
"maTTce standard1' by which the constitutionality of state laws regulat­
ing political campaign practices is judged. In its  ruling, the court 
stated that:

The constitutional guarantee of freedom of speech and press prohib­
its a public official from recovering damages for a defamatory 
falsehood relating to his offical conduct unless he proves that 
the statement was made with "actual malice", that is, with know­
ledge that i t  was false or with reckless disregard of whether i t  
was false or not...1

Furthermore, in explaining the New York Times' decision as i t  relates to 
campaign speech, the Supreme Court stated that the First Amendment "has 
its  fullest and most urgent application in speech by candidates for 
public office,"2

In Vanasco v. Schwartz, the U.S. Supreme Court ruled unconstitutional a 
mandatory New York Fair Campaign Code because of its  "chilling effect" 
on free speech. The New York Fair Campaign Code prohibited the misrep­
resentation of a candidate's qualifications, position, or party a f f i l ia ­
tion and outlawed any attack on a candidate based on race, sex, r e l ig i­
ous affiliation, or ethnic background. The Supreme Court upheld a 
lower court ruling that state statutes concerning deceptive campaign 
speech must adhere to the malice standard established in New York Times 
v. Sullivan.

State Law

According to Robert Peck of the American Bar Association, few states 
have laws directly regulating the content of political speech because 
of the possibility of infringing upon First Amendment rights of free 
speech. He points out that political speech is the most well protected

^ew York Times v. Sullivan, 84 S.Ct. a t 710 (1964).

2Romig, Candice. "Fair Campaign Practices", State Legislative Report, 
Yol. 8, No. 4, April 1983.
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type of speech under the F irst Amendment of the Constitution. Mr. Peck 
contends that candidates in most states rely on general statutes con­
cerning lite l  and slander for protection.

However, according to the National Conference of State Legislatures 
(NCSL), twenty states have statutes which address the use of deceptive 
speech in campaigns. Over half of the laws prohibit false statements 
made knowingly which chal'- :ge a candidate's character. For example, 
according to Montana Statuti 13.35.234, i t  is unlawful to make or pub­
lish false statements about a candidate's character or morality or to 
knowingly misrepresent a candidate's voting record or positions on pub­
lic  issues. According to Jack Lowe of the Montana Department of Elec­
tions, this is the f ir s t  statute in Montana which addresses false state­
ments. He contends that the statute is rarely used because of the con­
stitutional questions involved.

Statutes in some states prohibit specific types of statements in cam­
paign speech. For example, Minnesota statutes prohibit erroneous state­
ments of party support. Ohio statutes also forbid false statements 
such as remarks about an opposing candidate's incumbency, voting record, 
education, criminal and mental confinement record, and education.

1 found that most state statutes concerning campaign ethics focus on 
literature disclosure and campaign tactics. These statutes do not 
directly regulate the content of political speech, but may help to 
prevent slanderous or unfair campaigns. For example, twenty-three 
states have statutes which require a ll political advertisements to 
include the name of the sponsoring person or group. Seven other states, 
California, Florida, Maine, Michigan, Pennsylvania, Texas and West 
Virginia, require that an advertisement indicate whether i t  has been 
offic ia lly  endorsed by a candidate.

Other state statutes which regulate campaign practices focus on p o lit i ­
cal espionage, undue influence of voters, and campaign "dirty" tricks. 
For example, Montana bans a ll  political advertisements on election day 
in an effort to prevent unfair tactics. New York law prohibits placing 
agents in campaign organizations, bribing an opponent's staff, and wire­
tapping. Other states prohibit theft of campaign materials.

Because of the prrtection given campaign practices under the First 
Amendment, enforcing statutes which regulate campaign practices is 
d ifficu lt. In most states, violations of campaign practices statutes 
are considered misdemeanors and are punished by a fine, imprisonment or 
both. Some states including Alabama, California, Kansas, Kentucky, 
Maryland, Minnesota, Montana, North Carolina, and Wisconsin also provide 
that a person convicted of a campaign violation is ineligible for 
public office for a specified period of time. In these states, a 
convicted elected o ffic ia l must resign.
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Fu. therinore, California and Montana have included voluntary campaign 
ethics codes in their statutes. These codes address malicious campaign 
speech and other unfair political practices. Reportedly, when only one 
candidate in a race choses to sign the agreement, the opponent's refusal 
often becomes a major campaign issue in these states.

California Law

In June of 1984, the California electorate narrowly adopted Proposition 
20. This constitutional amendment provides that a person making lib e l­
ous or slanderous statements against an opposing candidate shall resign 
the seat to which elected where ju d ic ia lly  found that: 1) the libel or 
slander was a major contributing cause in the defeat of an opposing 
candidate; and 2) the statement was made with knowledge that i t  was 
false or with reckless disregard of whether i t  was false or true.3

As you requested, I have attached copies of California's voluntary code 
of campaign ethics, Proposition 20, and the two bills  proposed in the 
1983-1984 session of the California Legislature. Assembly Bill 331 
would have added a pledge to the code of ethics requiring the release 
of campaign-related advertisements to opponents 48 hours before dissemi­
nation. Assembly Bill 406 would have required candidates to sign a 
fa ir  campaign practices agreement to be eligible to receive public 
campaign funds generated through tax returns. Neither b il l  passed.

Alternatives for Alaska

Currently, political candidates in Alaska are protected against l ib e l­
ous and slanderous campaigns under AS 15.56.010 (3). This statute spe­
c if ic a lly  prohibits the circulation of false information in a campaign. 
Knowingly circulating false information which could damage a candidate's 
reputation i i a class A misdemeanor. Under AS 15.56.110, the election 
of a candidate to the State legislature or municipal office who know­
ingly committed a corrupt campaign practice such as circulating false 
information is voidable. Alaska Statutes also require paid advertise­
ments to be so marked and require the identification of the party respon­
sible for any campaign literature. In addition, AS 15.56.020-.035 
prohibits undue influence on elections and interference with voting.

3A similar measure was introduced during the 1983 session of the 
I l l in o is  Legislature, but i t  did not get out of committee. Instead 
of removal from office, the penalty for libelous or slanderous state­
ments would have been a 30-day j a i l  term or a $500 fine or both.



Representative-Elect Hurley

December 13, 1904

Page 5

These statutes are designed to help prevent unfair campaign practices. 
Alaska could consider additional measures for reducing the incidence of 
slanderous political campaigns. For example, Alaska could establish a 
commission or give authority to an existing agency to investigate com­
plaints of libelous campaign literature and slanderous campaign speech. 
Robert Peck of the American Bar Association suggested assigning this 
duty to the agency which enforces the financial reporting requirements 
for political campaigns in Alaska, the Alaska Public Offices Commission. 
Alaska could also adopt a voluntary campaign ethics code. However, i t  
appears that any proposed legislation which regulates political speech 
must be carefully scrutinized so as not to conflict with the constitu­
tional rights of free speech and press.

* * * * *

I hope the information presented in this memorandum is helpful. Please 
contact me again i f  you have any additional questions.

HBP

Attachments



12520. ELECTIONS COOP

Article 3. Code of Fair Campaign Practices
K

12520. Subscription to code; form.
At the time an individual files his or her declaration of candidacy, nomination 

papers, or any other paper evidencing an intention to be a candidate for public 
office, the county clerk, shall give the individual a blank form of the Code of Fair 
Campaign Practices and a copy of the provisions of this chapter. The county clerk 
shall inform each candidate for public office that subscription to the code is 
voluntary.

In the case of a committee making an independent expenditure within the 
meaning of Section 12511, the Secretary of State shall provide a blank form and 
a copy of the provisions of this chapter to the individual filing, in accordance with 
Title 9 (commencing with Section 81000) of the Government Code, an initial 
campaign statement on behalf of the committee.

The text of the code shall read, as follows:
CODE OF FAIR CAMPAIGN PRACTICES

There are basic principles of decency, honesty, and fair play which every 
candidate fo r public office in the State of California has a moral obligation to 
observe and uphold, in order that, after vigorously contested, but fairly conducted 
campaigns, our citizens may exercise their constitutional right to a free and 
untrammeled choice and the will of the people may be fully and clearly expressed 
on the issues.

THEREFORE:
(1) I SHALL CONDUCT my campaign openly and publicly, discussing the issues 

as I see them, presenting may record and polices with sincerity and frankness, and 
criticizing without fear or favor the record and policies of my opponents or 
political parties which merit such criticism.

(2) I SHALL NOT USE OR PERMIT the use of character defamation, 
whispering campaigns, libel, slander, or scurrilous attacks on any candidate or his 
or her personal or family life.

(3) I SHALL NOT USE OR PERMIT any appeal to negative prejudice based 
on race, sex, religion, national origin, physical health status, or age.

(4) I SHALL NOT USE OR PERMIT any dishonest or unethical practice which 
tends to corrupt or undermine our American system of free elections, or which 
hampers or prevents the full and free expression of the will of the voters including 
acts intended to hinder or prevent any eligible person from registering to vote, 
enrolling to vote, or voting.

(5) I SHALL NOT coerce election help or campaign contributions fo r myself 
or for any other candidate from my employees.

(6) 1 SHALL IMMEDIATELY AND PUBLICLY REPUDIATE support derivin* 
from any Individual or group which resorts, on behalf of-my candidacy or »* 
opposition to that o f my opponent, to the methods and tactics which I condemn- 
I shall accept responsibility to take firm action against any subordinate wn° 
violates any provision of this code or the laws governing elections.

(7) I SHALL DEFEND AND UPHOLD ihe right of every qualified America® 
voter lo full and equal participation in the electoral process.

3 3 6
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elections code 12526.
|. the undersigned, randldnle for election to public office In the State of 

California or treasurer or chairman of a committee making any independent 
expenditures, hereby voluntarily endorse, subscribe to. and solemnly pledge 
myself to conduct my campaign In accordance with the above principles and practices.

Date
(Added by Stats. 1982, c. 855, $1.) Signature

12S22. Supply of forms.
The Secretary of Slate shall print or cause to be printed, blank forms of the 

code. The Secretary of Stale shall supply the forms to ihe county clerks in quantities and at times requested by the clerks.
(Added by Stats. 1982, c. 855, $1.)

12523* Retention of forms; public Inspection.
The county clerk shall accept, at all times prior to the election, all completed 

forms which are properly subscribed to by a candidate for public office and shall 
retain them for public inspeplion until 30 days after the election.

(Added by Stats. 1982, c. 855, §1.)

12524. Public record.
Every code subscribed to by a candidate for public office pursuant lo this chapter is a public record open for public inspection.
(Added by Stats. 1982, c. 855, §1.)

12525. Voluntary.
In no event sha ll a candidate for public office be required to subscribe to or endorse the code.
(Added by Stats. 1982, c. 855, §1.)

12525. Operative date of chapter.
This chapter shall be operative only until January 1. 1989, and as of that date ts repealed.
(Added by Stats. 1982, c. 855, §1.)
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Elected Officials. D isqua l i f ica t ion for L ibe lous 
or Slanderous Campaign Statements

4

Official Title and Summary Prepared by the Attorney General

E L E C T E D  O FF IC IA LS . D IS Q U A L IF IC A T IO N  FO H  L IB E L O U S  OR SLA N D ERO U S  C A M PA IG N  STA TEM EN TS . 
L E G IS L A T IV E  C O N ST ITUT IO N A L A M E N D M E N T . Adds a section to the Constitu tion p rov id ing that no p e rso r 
w ho is found liable in a civil action fo r m aking libe lous or slanderous statements against an opposing candidate during 
an election campaign shall retain the seat to which e lec ted where it is jud ic ia lly  found that: (1 ) the lib e l o r slande: 
was a major contributing cause in the de feat o f  an opposing candidate and (2 ) the statement was m ade w ith know ledgt 
that it was false or with reckless disregard o f w hethe r it was false or true. Contains other provisions. Summary o 
Legislative Analyst's estimate o f net state and loca l governm en t Fiscal impact: Adoption o f  this m easure would havi 
no direct fiscal effect on the state o r loca l governm ents. If, how ever, a successful candidate w ere d isqualified fro n  
assuming or holding office as a result o f  the m easure , loca l governm ents could incur additiona l costs i f  an election har 
to be held to fill the vacancy. These costs cou ld  be sign ificant i f  the election did not coincide with a re gu la r ly  schedule' 
e lection.

Final Vote Cast by the Leg is la tu re on ACA 74 (Proposition 20)
Assembly: Ayes 75 Senate: Ayes 29

Noes 0 Noes 5

Analysis by the Legislative Analyst

Background
The first amendment to the Federal Constitution guar­

antees the right of free speech. Article I of the State Con­
stitution contains a similar provision. Neither Constitu­
tion, however, protects a person who makes libelous or 
slanderous statements. Libel and slander are broadly de­
fined as untrue written or oral communications which 
have a natural tendency to injure a person’s reputation, 
either generally or with respect to his or her occupation.
Anyone so injured may file a lawsuit against the person 
alleged to have committed the libel or slander. Under 
certain circumstances, however, spoken and written com­
munications are considered “privileged” and therefore 
exempt from civil liability. This is true of communications 
that occur in connection with legislative, judicial or other 
official proceedings.
Under current law, libel or slander actions are given 

"special precedence” (that is, priority consideration) by 
the court system over other civil actions. The penalty lev­
ied against a person found to have made a libelous or 
.slanderous statement is a monetary award, payable to the 
injured party.

Proposal
This measure adds to the State Constitution a provision 

that would prevent any successful candidate for the U.S.

Senate, the U.S. House of Representatives, a state electiv 
office or a local elective office in California from holdir. 
that office, if
• that person is found in a dvil action to have made 
libelous or slanderous statement against an opposir 
candidate during the course of the election campaig

• the libelous or slanderous statement was a major co 
tributing cause in the defeat of the opposing canc 
date, and

• the statement was made with actual knowledge th 
jt was false or with reckless disregard of whether 
was false or true.

The measure specifies that the vacancy in the put 
office shall occur only after the trial court decision h 
become final. Vacancies created as a result of this mease 
would be filled in the manner provided by existing Is

Fiscal Effect

Adoption of this measure would have no direct fis 
effect on the state or local governments.
If, however, a successful candidate were disqualif 

from assuming or holding office as a result of the measi 
local governments could incur additional costs if an ei 
tion had to be held to fill the vacancy. These costs co 
be significant if the election did not coincide with a re 
larly scheduled election.

20



This amendment proposed by Assembly Constitutional 
Amendment 1 4  (Statutes of 1982, Resolution Chapter 181) 
expressly amends the Constitution by adding a section 
thereto; therefore, new provisions proposed to be added 
are printed in i t a l i c  t y p e  to indicate that they arc new.

PROPOSED AMENDMENT TO ARTICLE V II
S E C  1 0 . ( a )  N o  p e r s o n  w h o  is  f o u n d  l i a b l e  i n  a  c i v i l  

a c t io n  f o r  m a k in g  l i b e l o u s  o r  s l a n d e r o u s  s t a t e m e n t s  
a g a in s t  a n  o p p o s in g  c a n d i d a t e  d u r i n g  t h e  c o u r s e  o f  a n  
e le c t io n  c a m p a ig n  f o r  a n y  f e d e r a l ,  s t a t e w id e , B o a r d  o f  
E q u a l i z a t i o n ,  o r  l e g is la t iv e  o f f i c e  o r  f o r  a n y  c o u n t y ,  c i t y  
a n d  c o u n t y , c i t y ,  d is t r ic t , o r  a n y  o t h e r  l o c a l  e le c t iv e  o f f ic e  
s h a l l  r e t a in  t h e  s e a t  t o  w h ic h  h e  o r  s h e  i s  e le c t e d ,  w h e r e  
i t  is  e s t a b l is h e d  t h a t  t h e  l i b e l  o r  s l a n d e r  w a s  a  m a j o r  c o n ­
t r ib u t in g  c a u s e  i n  t h e  d e f e a t  o f  a n  o p p o s in g  c a n d id a t e .

A  l ib e lo u s  o r  s la n d e r o u s  s t a t e m e n t  s h a l l  b e  d e e m e d  t o  
h a v e  b e e n  m a d e  b y  a  p e r s o n  w it h in  t h e  m e a n i n g  o f  t h is  
s e c t io n  i f  t h a t  p e r s o n  a c t u a l l y  m a d e  t h e  s t a t e m e n t  o r  i f  d i e  
p e r s o n  a c t u a l ly  o r  c o n s t r u c t iv e ly  a s s e n t e d  t o , a u t h o r iz e d ,  
o r  r a t if ie d  t h e  s t a t e m e n t .

" F e d e r a l  o f f ic e ,  " a s  u s e d  i n  t h is  s e c t io n  m e a n s  t h e  o f f i c e  
o f  U n i t e d  S t a t e s  S e n a t o r  a n d  M e m b e r  o f  t h e  H o u s e  o f  
R e  p r e s e n  L a  t i  v e s ; a n d  t o  t h e  e x t e n t  t h a t  t h e  p r o v is io n s  o f  
t h is  s e c t io n  d o  n o t  c o n f l i c t  w it h  a n y  p r o v i s i o n  o f  f e d e r a l  
l a w , i t  is  i n t e n d e d  t h a t  c a n d id a t e s  s e e k i n g  t h e  o f f i c e  o f  
U n i t e d  S t a t e s  S e n a t o r  o r  M e m b e r  o f  t h e  H o u s e  o f  R e p r e ­

s e n t a t iv e s  c o m p l y  w it h  t h is  s e c t io n .
( b )  I n  o r d e r  t o  d e t e r m in e  w h e t h e r  l i b e l o u s  o r  s l a n d e r ­

o u s  s t a t e m e n t s  w e r e  a  m a j o r  c o n t r i b u t i n g  c a u s e  i n  t h e  
d e f e a t  o f  a n  o p p o s in g  c a n d i d a t e ,  t h e  t r ie r  o f  f a c t  s h a l l  
m a k e  a  s e p a r a t e , d i s t in c t  f i n d i n g  o n  t h a t  i s s u e  I f  t h e  t r ie r  
o f  f a c t  f in d s  t h a t  l i b e l  o r  s l a n d e r  w a s  a  m a j o r  c o n t r i b u t i n g  
c a u s e  i n  t h e  d e f e a t  o f  a n  o p p o s in g  c a n d i d a t e  a n d  t h a t  t h e  
l i b e lo u s  o r  s la n d e r o u s  s t a t e m e n t  w a s  m a d e  w it h  k n o w l ­
e d g e  t h a t  i t  w a s  f a ls e  o r  w it h  r e c k le s s  d is r e g a r d  o f  w h e t h e r  
i t  w a s  f a ls e  o r  t r u e , t h e  p e r s o n  h o l d i n g  o f f ic e  s h a l l  b e  
d is q u a l i f i e d  f r o m  o r  s h a l l  f o r f e i t  t h a t  o f f i c e  a s  p r o v i d e d  i n  
s u b d iv is io n  ( d ) .  T h e  f i n d i n g s  r e q u i r e d  b y  t h is  s e c t io n  s h a l l  
b e  i n  w r it in g  a n d  s h a l l  b e  i n c o r p o r a t e d  a s  p a r t  o f  t h e  

j u d g m e n t
( c )  I n  a  c a s e  w h e r e  a  p e r s o n  i s  d i s q u a l i f i e d  f r o m  h o l d ­

i n g  o f f ic e  o r  i s  r e q u i r e d  t o  f o r f e it  a n  o f f i c e  u n d e r  s u b d i v i ­
s io n s  ( a )  a n d  ( b ) ,  t h a t  d i s q u a l i f i c a t i o n  o r  f o r f e it u r e  s h a l l  
c r e a t e  a  v a c a n c y  i n  o f f i c e ,  w h ic h  v a c a n c y  s h a l l  b e  f i l l e d  i n  
t h e  m a n n e r  p r o v i d e d  b y l a w  f o r  t h e  f i l l i n g  o f  a  v a c a n c y  i n  
t h a t  p a r t ic u la r  o f f ic e .

( d )  O n c e  t h e  j u d g m e n t  o f  l i a b i l i t y  i s  e n t e r e d  b y  t h e  
t r ia l  c o u r t  a n d  t h e  t i m e  f o r  f i l i n g  a  n o t i c e  o f  a p p e a l  h a s  
e x p ir e d ,  o r  a l l  p o s s i b i l i t y  o f  d ir e c t  a t t a c k  i n  t h e  c o u r t s  o f  
t h is  s t a t e  h a s  b e e n  f i n a l l y  e x h a u s t e d ,  t h e  p e r s o n  s h a l l  b e  
d is q u a l i f i e d  f r o m  o r  s h a l l  f o r f e i t  t h e  o f f i c e  i n v o l v e d  i n  t h a t  
e le c t io n  a n d  s h a l l  h a v e  n o  a u t h o r i t y  t o  e x e r c is e  t h e  p o w e r s  
o r  p e r f o r m  t h e  d u t ie s  o f  t h e  o f f i c e .

( e )  T h is  s e c t io n  s h a l l  a p p l y  t o  l i b e l o u s  o r  s l a n d e r o u s  
s t a t e m e n t s  m a d e  o n  o r  a f t e r  t h e  e f f e c t iv e  d a t e  o f  t h is  
s e c t io n .

Text o f P ro p o sed  I j i w
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AM ENDED IN SENATE SEPTEMBER 6, 1933 

AM ENDED IN SENATE AUGUST 26, 1983 

AM EN DED IN ASSEMBLY MAY 4, 1983. 

AM ENDED IN ASSEMBLY APRIL 21, 1933

CALIFORNIA LEGISLATURE— RECULAR SESSION

A S S E M B L Y  B I L L  N o . 311

In troduced by Assemblyman Connelly 

January 19, 1983

An act to 'am end Section 12520 of, and to add Section 12521 
to, the  Elections Code, relating to e lections; «md ftwktng tm

v IIv  • LT v i •

LEGISLATIVE COUNSELS DICEST
AB 311, as am ended , Connelly. Elections: Code of Fair 

Cam paign Practices.
Existing law provides for a voluntary subscription by 

candidates for state  or local office to a Code of Fair C am paign 
Practices which contains specified pledges.

This bill would add a p ledge to the code regarding the 
release of cam paign-related advertisem ents to opponents 48 
hours prior to dissem ination, as specified.

This bill also specifies u n d er which circum stances the  code 
would apply and would requ ire  that the election official 
responsible for p reparation  of the ballot note on the sam ple 
and official ballots w he ther a candidate has signed the  code, 
and would provide for penalties under specified 
circum stances.

This bill would impose a state-m andated local program  by 
requ iring  local election officials to perform  specified tasks.

T he biU appropriates te  re im burse toeol agencie s «md
**eheel d is tric ts for their costs.-



This bill would provide that notw ithstanding Section 2231.5 
of the R evenue and Taxation Code, this act does not contain 
a repealer, us requ ired  by that section; therefore, the 
provisions of the act would rem ain in effect unless and until 
they are  am ended  or repeuled by a later enacted  act.

Vote: % majority. A ppropriation: yes no. Fiscal com m ittee: 
yes. S ta te-m andated  local program? yes.

The people o f the State o f California do enact as follows:

1 SECTION 1. Section 12520 of the Elections Code is
2 am ended  to read:
3 12520. At the  tim e an individual files his or her
4 declaration of candidacy, nom ination papers, or any
5 o ther paper evidencing  an in tention to be a candidate  for
6 public office, the  clerk, shall give the individual a blank
7 form of the C ode of Fair Cam paign Practices and a copy
8 of the  provisions of this chapter. T he clerk shall inform
9 each candidate  for public office that subscription to the

10 code is voluntary. Any candidate  who has not properly
11 executed and delivered  the  code to the appropria te
12 election official in the county  of the cand idate’s residence
13 within five days following the filing of nom ination papers
14 in the  case of a p rim ary  election or within five days
15 following the prim ary  election in the case of the  general
16 election shall be deem ed  to have refused to sign the  code.
17 In the case of a com m ittee  m aking an independen t
18 expenditure  w ithin the  m eaning of Section 12511, the
19 Secretary of State shall provide a blank form and a copy
20 of the provisions of this chap ter to the individual filing, in
21 accordance w ith T itle 9 (com m encing with Section
22 81000) of the G overnm ent Code, an initial cam paign
23 statem ent on behalf of the com m ittee.
24 T he text of the  code shall read, as follows:
25
26 ■ COD E O F  FAIR CAMPAIGN PRACTICES
27 T here  are basic principles of decency, honesty, und fair
28 play which every candidate  for public office in the  Slate
29 of California has a m oral obligation to observe und
30 uphold, in o rder that, after vigorously contested, but

—  3 —

^  1 fairly conducted cam paigns, our citizens may e
2 their constitutional right to a free and untran.
3 choice and the will of the people may be fully and
4 expressed on the issues.
5 THEREFORE:
6 (1) I SHALL CON DUCT my cam paign open
7 publicly, discussing the issues as I see them , pres
8 my record and policies w ith sincerity and frankne
9 criticizing w ithout fear or favor the record and pol

10 m y opponents or political parties which m eri
11 criticism.
12 (2) I SHALL NOT USE OR PERM IT the
13 character defam ation, w hispering cam paigns,
14 slander, or scurrilous attacks on any candidate or
15 her personal or family life.
16 (3) I SHALL NOT USE OR PERMIT any aPI
17 negative prejudice based on race, sex, religion, n
18 origin, physical health  status, or age.
19 (4) I SHALL NOT USE OR PERMIT any dishoi
20 unethical practice which tends to corrupt or unde
21 our Am erican system of free  elections, or which h.i
22 or prevents the full and free expression of the u  ill
23 voters including acts in tended  to hinder or preve
24 eligible person from registering to vote, enrolling t

A  25 or voting.
26 (5) I SHALL provide to my opponents. ;
27 addresses they specify on their Code of Fair Can
28 Practices fc*m, and for public inspection t
29 appropria te  election official in the most populous t
30 in the district in which I am  seeking election or
31 Secretary of State if I am  a candidate for statew ide
32 48 hours prior to dissem ination by m e or my con:
33 com m ittee, the text of any campaign advertisi
34 com m unication which refers to my opponent by n;
35 innuendo.
36 (6) I SHALL NOT coerce election help or can
37 contributions for m yself or for any other candidat<
38 my employees.
39 (7) I MIALL IMMEDIATELY AND P l'R l

A  40 REPUDIATE support deriving from any individ

©



A M E N D E D  AlN dElNAJLJL. A U O U J I  xO, iy oO
AM ENDED IN SENATE JUNE 27, 1983 

AM ENDED IN ASSEMBLY MAY 11, 1983 

AM ENDED IN ASSEMBLY MAY 3, 1983

CALIFORNIA LECISLATURE-1983-S4 RECULAR SESSION

A S S E M B L Y  B I L L  N o . 406

Introduced  by Assemblym en Davis, Chacon, E lder, Farr, 
Harris, H auser, H ayden, Katz, Klehs, Peace, and 
Vasconcellos
(Coauthors: Senators Dills, Caram endi, Leroy G reene, 
M cCorquodale, Presley, Robbins, Torres, and Watson)

January 31, 1983

An act to am end Sections 32002 and 32004 of, and to add 
Sections 32001.5 and 32005 to, the Elections Code, relating to 
elections.

LEGISLATIVE COUNSEL'S DICEST
AB 406, as am ended, Davis. Elections: public cam paign 

financing.
U nder existing law, the California Election Cam paign Fund 

Act perm its individuals to designate on the applicable tax 
re tu rn  the paym ent of specified various am ounts, in addition 
to their tax liability, to the California Election Cam paign 
Fund. T he act provides for the  d isbursem ent of the moneys 
in that fund to qualified political parties, as specified, and 
prescribes the procedures and allocation of those funds by 
those parties to candidates for state office at statew ide general 
elections.

This bill would create  a Fair Cam paign Practices 
A greem ent, as specified, and would require  candidates to sign

Corrected 8-16-83 93 «)
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onl\ upon his hi hei d i'te i inin.ihon that a m ajority of a 
com m ittee com posed as follows concurs in each such 
disbursem ent:

11 i Chair of that party.
(2) As to the m ajority party  of the Assembly, its

. Speaker: or, as to each m inority party of the Assembly, ^  
that party 's M inority Leader. ®

(3) As to the  m ajority party  of the Senate, its President 
pro Tcinpore: or, as to each m inority party  of the Senate, 
that party ’s M inority Leader.

<b ) As to any party  un rep resen ted  by both paragraphs 
' (2) and (3) of subdivision (a), its chair shall be the sole 
m em ber of the com m ittee  provided for in subdivision 
(a).

(c) As to any party  un rep resen ted  by one, but not 
both, of the categories specified in paragraphs (2) and
(3) of subdivision (a), the two m em bers of that 
com m ittee provided for by subdivision (a) shall choose a 
third m em ber to serve for each calendar year.

idi Any funds received by a com m ittee’s political 
party which are disbursed by the com m ittee  to ”  
candidates shall be disbursed only to candidates for state 
office in connection with a statew ide general election 
who have signed the  Fair Cam paign P r a c t i c e s ^  
A greem ent specified in subdivision (e). ”

H ow ever, this provision shall not apply to a candidate  
who signs the  Fair Cam paign Practices A greem ent but is 
opposed by a candidate  who declines to sign the Fair 
Cam paign Practices A greem ent.

(e) T he text of the Fair Cam paign Practices 
A greem ent shall read as follows:

FAIR CAMPAIGN PRACTICES AGREEM ENT 0
I. Fair Cam paign Pledge 

I p ledge to conduct my cam paign for public office 
openly and fairly. I also will not use or perm it the  use of 
any cam paign advertisem ent which falsifies the facts 
regarding my opponents. In addition I will p u b l ic ly ^  
repud ia te  support deriv ing from any individual or g r o u p ®

1 who uses or perm its the use of any cam paign
2 advertisem ent which falsifies the facts regard ing  my
3 opponents.
4
5 II. Specific A greem ents
6 I fu rth er agree  lo the following specific conditions:
7 (1) I will clearly identify myself (or my cam paign
8 com m ittees) as the sender of all my cam paign
9 advertisem ents.

10 (2) D uring the  cam paign I agree to provide to my
11 opponen t and to Ihe new spapers e f  two newspapers o f
12 the widest general circulation within the district whieh
13 new spapers we r e nvost recen tly used by the  eoun ty elerk
14 m  p u b lish ing no tices p u rsuant te  Scetten 8588 e f the
15 E lections Code, the text of all cam paign advertisem ents
16 w hich nam e or m ake e ith e r d irect or indirect reference
17 to my opponen t at least 24 hours before they are placed
18 in the-m ail and 48 hours before they are broadcast or
19 otherw ise published.
20
21 III. Submission of A dvertisem ents
22 I shall designate one individual and one delivery
23 address to receive cam paign advertisem ents which name
24 or m ake e ith e r d irect or indirect refe rence  to my
25 candidacy w ithin 24 hours following my certification as
26 the  candidate  of my party  for the general election.
27 I agree to subm it the  text of any cam paign
28 advertisem en t which nam es or makes e ith e r d irect or
29 ind irec t refe rence  to m y opponent, to the individuals
30 designated  by my opponen t and to the new spapers
31 re fe rred  to above, at least 24 hours before  the
32 advertisem en t is placed in the mail and 48 hours before
33 they  are  broadcast, or otherw ise published.
34 In addition, I agree that the text of any cam paign
35 advertisem en t which nam es or m akes e ith e r d irect or
36 ind irec t re fe rence  to m y opponent, and which will be
37 received  in the  mail, broadcast, or otherw ise delivered
38 during  the  last seven days of the cam paign, will be
39 furnished to my opponent and to the new spaper1
40 re fe rred  to above at least 48 hours before it is mailed
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L broadcast, or otherw ise published. o  I ©
2 1 acknow ledge that 1 am civilly liable for failure to
3 comply with the advance notice req u irem en t of this
4 agreem ent.

Signature ______________  Signature
~i D ate ----------------------------  D ate
S

O  @
9 (f) For purposes of the Fair Cam paign Practices

10 A greem ent “cam paign advertisem en t” m eans a
11 com m unication authorized by a candidate or a
12 cand idate’s controlled com m ittee, as defined in Section
13 82016 of the G overnm ent Code, for the  purpose of
14 advocating the election or defeat of a qualified candidate
15 through any broadcasting station, new spaper, m agazine,
16 outdoor advertising facility, d irect m ailing, or any o ther
17 type of general, public, political advertising, including,
IS but not lim ited to, recorded  telephone m essages and
19 p rin ted  m aterials which are  publicly distributed.
20 SE C . 5. Section 32005 is added to the Elections Code,
21 to read: * '  W
22 32005. Any person who after signing the  Fair
23 Cam paign Practices A greem ent fails to provide 
‘24 cam paign advertisem ents as required  by the ag reem en t f )  O  
2o shall be liable in a civil action brought by the A ttorney

G eneral or by a person residing within the jurisdiction of 
the candidate in question for an am ount of ten thousand 
dollars (S10,000i or th ree  times the am ount of the  cost of 
the cam paign advertisem ent, w hichever is greater.

SEC. 6. In the even t that the Franchise Tax Board 
redesigns the tax form so that space is available to print 
the sta tem ent, “The state  assures that no political 
contribution collected by the Franchise Tax Board for 
disbursem ent to official political parties will be 
contributed or transferred  to any candidate  who has 
failed to sign the Fair Cam paign Practices A greem en t” j
on the tax form, the statem ent shall also be p rin ted  on the  i
tax form.

'  0
O
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O verview. Negativecampaig/ advertising attracted unprecedented attention in 1988 as President Bush’s successful 
campaign ads attacked the credibility o f  opponent Michael Dukakis. Local and state politicians continued to stage 
controversial campaigns in 1989, spending millions o f  dollars on negative jjds in races for governors’ seats in 
Virginia and New Jersey and mayors* offices in Now York and Cleveland. While negative campaign advertising 
is not a new phenomenon, the way political consultants assess negative ads has changed. Many 
candidates-previously cautioned that nasty ads could result in backlash votes Against them-*are now counseled that 
negative ads command more viewer attention and switch more votes than positive ads.

And while the true merits o f negative campaign advertising are arguable, there is an inarguable political reality 
now faced by candidates for public office: negative nds are a fact o f political life. Despite complaints from some 
voters and legislators that ‘ attack’' ads demvr.n the electoral process ar.d deter voters fr0m participating legal 
scholars warn that the constitutional issues raised when regulating th-* free speech o f candidates are difficult, if 
not impossible, to overcome. Even so, state legislative efforts to regulate negative campaign ads continue.

Survey Results. The following summary and table show the results o f a 50-state telephone survey conducted by 
the National Conference o f Stale Legislatures in December 1909. The individuals contacted in each state were 
those working ir. state departments, agencies cr c«*. -nmks’Yrr. charged with enforcing election and campaign laws. 
Contacts were asked the following with regard to their states: ( ! )  is there a fair campaign practices cede, voluntary 
or mandatory, that applies to candidates for state office?, (2) does this code provide sanctions for violations?;
(3) are there other statutory provisions that affect negative ads (other than disclaimer or disclosure provisions)?;
(4) have there been any court challenges to these provisions?; und (5) have there been any legislative proposals 
to regulate negative campaign ads since 1935 (responses to this question sre not necessarily exhaustive). Names 
and telephone numbers o f contacts providing information are listed on the tabie.

Fair Campaign Practices Code;: Seven state legijla'ures havr endorsed or adopted a fair campaign practices code 
(CA, 1L, MT, NY, \VA. WV. W Y). These codes are general'y rg.vyl by candidates on a voluntary basis. Code 
provisions typically include a clause similar to that found in Wssriin^tor/.s code, vowing to "not participate* in 
■personal vilification, defamation, and ether attacks on any-opposing candidate or parly" (W A C  Sec. 390*32). The 
Connecticut General Assembly enacted a voluntary code in 1974 but repealed the code in 1978.

Laws Prohibiting False Campaign Statements: Laws in twenty-one states (AK, CA, CO, FL, IN, LA, MA, MI, 
MN, MS, MT, NV, NC, ND, OH, OR, TN, UT, W'A, WV, W l) prohibit false campaign statements. In Michigan 
and Nevada, these prohibitions apply specifically to false incumbency designations; in California, misrepresentation 
o f  party support !:■> the type of false statement prohibited. Sever, state prohibitions (in AK, CO, IN, MN, ND, OR, 
TN ) apply only to wnf/en false statements. Most states pur-ich violations as misdemeanors. Nebraska’s campaign 
falsity statute, enacted in 1978, was repealed in 1986.

Court Challenges: Key provisions o f New York ’s Fair Campaign Cede were struck down as unconstitutionally 
overbroad in Vanasco v. Schwartz, 401 F. Supp. 87, a ffd  423 U S 1041 (1975). The Vanasco ruling, which has 
become the leading opinion on campaign falsity statutes, he'd that any state regulation o f  campaign speech must 
be premised on the "actual malice" standard applicable to public figures according to A'ew York Times Co. v. 
Sullivan, 376 U.S. 251 (1964). Similarly. Nebraska's can-prigrs falsity s aiute (NRS Sec. 49*14,132) was ruled 
•constitutionally invalid as overbroad” by the Neb:n-aa Supreme Cou-.i and was repealed in 1986. See, Fowler v. 
Nebraska yicccuniabiliy Commission, 330 N.W.2ti 136 (1933). Ohio’s current prohibition against false statements 
was ruled unconstitutional by a federal district court in 1987 (Pestrak v. Ohio Elections Commission, 670 F.Supp. 
1368 (1987)); that ruling is new on appeal. A successful 1989 challenge to the constitutionality o f Louisiana’s 
false statement prohibition is also on appeal. See State v. Burgess, 543 S.2d 1332 (1989).

STATE LEGISLATIVE EFFORTS TO REGUUTE NEGATIVE CAMPAIGN ADVERTISING

Legislative Proposals Since 1985: While some survey contacts report increasing, bipartisan legislative interest in 
regulating negative campaign ads, others say such efforts in their states would be met with solid opposition. 

[ States where recent legislative proposals in this area have received bipartisan support include Alaska, Connecticut, 
Florida, Iowa, Maine, Minnesota, New Jersey, New York and Pennsylvania. 1990 proposals in Florida and New 
Jersey would require that a candidate's own voice and/or photograph be used in campaign ads that make reference 
to an opposing candidate.



STATE LEGISLATIVE EFFORTS TO REGULATE NEGATIVE CAMPAIGN ADVERTISING
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5 6  § 4 1 A ELECTIONS

C r o n  Rifareaea#

Nom ination o f  can d ida tes generally, aee e. 5 3 ,1 1 et »eq.
Poatera, carda or  handbllla, poitlng and distribution near entrance to polling  place 

prohibited, penalty, see e. M , | 35.

Library Reference#
Election* «=>317. C.J.B. E lection* H 329, 858.

§ 4 2 .  False statements relating to candidates or questions sub­
mitted to voters

No person shall make or publish, or cause to be made or published, 
any false statement In relation to any candidate for nomination or 
election to public office, which is designed or tends to aid or to Injure 
or defeat such candidate.

No person shall publish or cause to be published in any letter, 
circular, advertisement, poster or in any other writing any false state­
ment in relation to  any question submitted to the voters, which state­
ment is designed to affect the vote on said question.

Whoever knowingly violates any provision of this section shall be 
punished by a fine of not more than one thousand dollars or by im­
prisonment for not more than six months.

Added by SU946, c. 537, § 11. Amended by SL1S64, e. 147,1 2.

H litorlesI N#t#

8L1984, c. 147, | 2, approved M arch 9, Prlar Law #:
1954, Inserted the aecond paragraph. 8L1922, c. 209, H 1, S.

8  LI 928, e. 101.
0.L1932 (Ter.Ed.) c. 55, I S 4 A ; c. 56, 

1 84 A.

Cret# R*f*r#«c*»

Nom ination o f  candidate*, generally, aee c. 53 i  1 et aeq.

Law Review  Com m iitarU *

A voidance o f  an election  or  referen- Law o f  the la n d ; tort*  o f  th e  tongue, 
dam w hen the electorate  h a s  been ml*- W a  Arch. M cLean (1900) 12 G reen B ag  
led. (1957) 70  H arvard  L R e v . 1077. 523.II

Library R*f*r**ee*

Election* * = 3 1 8 , S32. C.J.R. E lection* H 331,853.

6 3 8
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to  Ihe improper discharge o f hit campaign duties or  to 
obtain  information about the candidate or hn  campaign 
organization.

(B ) No person, during the course o f  any campaign for 
nomination or election to public oflicc or ofTice o f  a politi­
cal party, by means o f  campaign materials, including sam­
ple ballots, an advertisement on radio or television or in a 
newspaper or periodical, a public speech, press release, or 
otherwise, shall knowingly and with intent to affect the 
outcom e o f  such campaign do any o f the following:

(1 ) Use the title o f  an ofTice not currently held by a 
candidate in a manner that implies that the candidate does 
currently hold that ofTice or use the term "re-elect" when 
the candidate has never been elected at a primary, general, 
or  special election to the olTicr for which he is a candidate;

(2 ) Make a false statement concerning the formal school­
ing o r  training completed or attempted by a candidate; a 
degree, diplom a, certificate, scholarship, grant, award, 
prize, or bonor received, earned, or held by a candidate; or 
the period o f  time during which a candidate attended any 
school, college, community technical school, or  institution;

(3 ) Make a false statement concerning the professional, 
occupational, or vocational licenses held by a candidate, or  
concerning any position Ihe candidate held for which he 
received a salary or wages;

(4 ) Make a false statement that a candidate or  public 
officia l has been indicted or convicted o f  a theft ofTense. 
extortion, or other crime involving financial corruption or 
moral turpitude;

(5 ) Make a statement that a candidate has been indicted 
for any crime or has been the subject o f  a finding by the 
O h io  elections commission without disclosing the outcom e 
o f  any legal proceedings resulting from the indictment or  
finding;

( 6)  Make a false statement that a candidate or  official 
has a record o f  treatment or confinem ent fo r  mental 
disorder,

(7 ) Make a false statement that a candidate or  official 
has been subjected to military discipline for criminal mis­
con d u ct or dishonorably discharged from  the arm ed 
services;

( 8 ) Falsely identify the source o f  a statement, issue state­
ments under the name o f  another person without authoriza­
tion, or falsely state the endorsement o f  or  opposition to  a 
candidate by a person or publication;

(9 ) Make a false statement concerning the voting record 
o f  a candidate or public official;

(10 ) Post, publish, circulate, distribute, or otherwise dis­
seminate a false statement, either knowing the same to  be 
false or with reckless disregard o f  whether it was false or  
not, concerning a candidate that is designed to prom ote the 
election, nomination, or defeat o f  the candidate.

A s used in this section, "voting  record" means the 
recorded “ yes" or "n o "  vote on a bill, ordinance, resolu­
tion, motion, amendment, or confirmation.

(C ) Before any prosecution may com m ence, a com plaint 
shall be presented lo  the Ohio elections com m ission by an 
affidavit o f  any person, made on  personal knowledge and 
subject lo  the penalties for peijury, setting forth any viola­
tion o f  division (A) or (B) o f  this section. The com m ission  
shall proceed to investigate the charges made in the affida­
vit, and shall, whenever possible, com plete the investiga­
tion o f  ail matters before aa election. T he com m ission o r  a 
m ember o f  the commission may administer oaths, and the

com m ission may issue and enforce subpoenas with regard 
to  an investigation under this section in the same manner 
as provided in division (C ) o f  section 3317.15 o f  Ihe 
Revised Code. The commission shall issue copies o f  its 
findings to  the com m ittees or persons involved in its 
investigation.

(D X I) If the commission finds that division (A) or  (B) o f  
this section has been violated, it shall do only on e o f  the 
following:

(a) Impose a fine not to exceed one thousand dollars;
(b) Forthwith transmit a copy o f  its findings and the 

evidence to the prosecuting attorney o f  the appropriate 
county.

(2) Notwithstanding any provision o f  Chapters 1901., 
1903.. 1907., and 2931. o f  the Revised C ode, the com m on 
pleas court has exclusive original jurisdiction over prosecu­
tions under this section.

(3) Any person adversely affected by the action o f  the 
com m ission under division (DX1X*) o f  this section may 
appeal from  such action in accordance with section 119.12 
o f  the Revised Code.

(E) If the commission finds upon the preponderance o f  
the evidence that the violation is a continuing on e , or if  it 
has reason to believe that recurrence o f  the violation is 
im minent, it may issue an order to  cease and desist. The 
com m ission  or the person who filed the affidavit, or the 
treasurer o f  the campaign committee o f  any candidate who 
filed an affidavit may bring an action for an injunction 
against any person violating or attempting to v iolate the 
order. Any person adversely affected by a cease and desist 
order o f  the commission may appeal as provided in section 
1 19.12 o f  the Revised Code. No appeal, however, shall stay 
enforcem ent o f  a cease and desist order. In an action for 
injunction to enforce any final order o f  the com m ission  
brought pursuant to this section, the findings o f  the com ­
mission, after hearing, are prima-facie evidence o f  the facts 
found.

(F) In any action before the com m ission, i f  the allega­
tions o f  the person who filed the affidavit are not proved, 
and the commission seeks neither civil nor crim inal relief 
in court, the commission may find that the com plaint is 
frivolous and order the complainant to pay costs. I f  so. the 
person filing the complaint may be required to pay such 
costs o f  the commission as would be assessed for the same 
service in a civil action before Ihe court o f  com m on  pleas. 
Such costs paid to the commission shall be deposited in the 
general revenue fund o f  the state. The com m ission  shall 
provide each person under investigation, by mail or in per­
son, prior to each meeting o f  the com m ission at which the 
person’s presence is requested, a notice for the hearing, and 
shall supply'to each person under investigation, prior to the 
person’s first appearance before the com m ission, a state­
ment o f  Ihe legal rights and obligations o f  those under 
investigation by the commission.

(G ) W hoever violates division (A ) or (B ) o f  this section 
is guilty o f  unfair campaign practices, a misdem eanor o f  the 
first degree.

H IST O R Y : 1986 H 555, efT. 2-26-86
1984 H 722; 1980 S 251; 1977 H I; 1976 H 804
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260.522 ELECTIONS O R 6 j
government, and any county, city, diatnct or 
other municipal corporation or public corpo­
ration organized for a public purpose, in­
cluding a cooperative body formed between 
municipal or public corporotiona. (Formerly 
200.231; 1873 c.M |27«; 1879 c.190 1372. 1079 C-51P |35«; 
19K3 c.71 IB. 18K3 c J9 2  II ; 19V c J t i  |39 . 18V c.HOk K>2. 
198? C.71K |3 |

200.440 (Amended bv 1071 c 644 |«. repealed l.v 1071 
c.749 5621

260.442 I Former-y 260.250, 1073 t.744 528; 1970 c .100 
5353; ronunil*red 260.0251

*60.450 (Kcjtcnled by 1057 c.644 |28|
*60.452 IFormerly 200.420; 1873 c.744 129. repoaled 

by c.180 4-4311
260.460 |Repealed by 1957 c.C44 5281
*60.462 IFormerly 2G0-270; 1073 c.744 §30; 1976 c .100 

1386; renumbered 260.653)
*60.470 lAmcnded by 1957 c.644 |9; 197] c.749 134; 

renumbered 260J65)
260.472 IFormerly 2601280; 1973 c.744 |31; 1970 c.180 

5370; renumbered 260.415]
*60.480 lAmcnded by 1957 c.644 i l l ;  repealed by 

1971 c.749 |82|
280.482 IFormerly 260310; 1973 c.744 |32; 1977 c.678 

13; 3979 c.190 |384; renumbered 260.6351
260.490 lAmcnded by 1959 c.644 112; rcpcelcd by 

1971 c.749 |82|
260.492 [Formerly 260.320; 1973 c.744 533; rcpcelcd 

by 1970 c.190 54311
260.500 lAmcnded by 1957 c.644 513; 1971 c.749 5.M5; 

renumbered 260552]
260.502 IFormerly 260335; repealed by 1973 c.744

H8I
280.510 (Amended by 1957 c.644 514; repealed by 

1971 c.749 182)
260.51* IFormerly 260340; 1973 c.744 §34; 1979 c.190 

1380; renumbered 260.6051
260.520 |Amended by 1957 c.644 115; 1971 c.749 535; 

renumbered 260375)

2S0.522 Identification o f  source o f  pol­
itical publication. (1) Except as provided in 
this section, no person shall cause to be 
printed, posted, broadcast, mailed, circulated 
or otherwise published, any written matter, 
photograph or broadcast relating to any 
election or to any candidate or measure at 
any election, unless it states the name and 
address of the person responsible for the 
publication, including a statement that the 
publication was authorized by the person.

(2) A radio broadcast which complies 
with the requirements of the Federal Com­
munications Act and regulations under it is 
not required to state the address o f  the per­
son responsible for the broadcast i f  the per­
son responsible for the broadcast is a 
candidate or political committee.

(3) The prohibition under subsection (1) 
o f  this section docs not apply to:

(a) Any sign relating to a candidate if  the 
candidate or the principal campaign commit­
tee o f the candidate is responsible for the

aign and the sign display* the name o f the 
candidate; or

(b) Any writUn matter rslnting to a 
measure at any election prepared under the 
direction o f  the governing body o f the city, 
county or district that referred the measure 
if  the written mattor is impartial, neither 
supports nor oppotei passage o f the measure 
and contuins the numc und uddreas o f  the 
city, county or district.

(4) Any written matter or broudcast 
which has been previously published shall 
have the publisher and date o f publication 
clearly identified when it is referred to in s 
publication listed under subsection (1) of this 
section.

(5) "Address" for purposes o f this section 
means the address o f a residence, office, 
headquarters or similar location where the 
person may be conveniently located. If the 
person is a political committee, the address' 
shall be the address of the political commit­
tee included in the statement o f organization 
under ORS 260.042. IFormerly 2G0.3G0; 1973 c.483 
51; 1973 c.74 4 535; 1975 c.683 513; 1079 c.190 5373; 1981 
c 3 3 4  117; 1063 c.71 111; 19V e306 563; 1989 C.M3 528; 
19S9 c.1054 fit3]

260.530 |R epealed by 1957 c.644 528)

260.532 False publication relating to  
can d idate  or  measure. (1) No person shall 
cause to be written, printed, published, 
posted, communicated or circulated, any let­
ter, circular, bill, placard, poster, photograph 
or other publication, or cause any advertise­
ment to be placed in a publication, or singly 
or with others pay for any advertisement, 
with knowledge or with reckless disregard 
that the letter, circular, bill, placard, poster, 
photograph, publication or advertisement 
contains a faise statement o f material fact 
relating to any candidate, political committee 
or measure.

(2) A candidate who knows o f  and con­
sents to a publication or advertisement pro­
hibited by this section with knowledge or 
with reckless disregard that it contains a 
false statement o f material fact, violates this 
section regardless of whether the candidate 
has participated directly in the publication 
or advertisement.

(3) There is a rebuttable presumption 
that a candidate knows of and consents to 
any publication or advertisement prohibited 
by this section caused by a political commit­
tee over which the candidate exercises any 
direction and control.

(4) Any candidate or political committee 
aggrieved by a violation of this section shall 
have a right o f  action against the person al­
leged to nave committed the violation. The 
aggrieved party may file the action in the 
circuit court for any county in this state in

I
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which a defendant rciidca or c'jn be found 
or, if tha defendant is • nonresident o f  this 
stats, in tho circuit court lor any county in 
which the publication occurred. To prevail in 
such an action, the plaintiff must show by 
clear and convincing evidence that the de­
fendant violotcd subsection (1) of this sec­
tion.

(5) A pluintiff who prcvoils in an oction 
provided by subsection (4) of this section may 
recover compensatory damages for ull injury 
suffered by the plaintiff by reason of the false 
statement of material fact. Proof o f 
entitlement to compensatory damages must 
be by a preponderance of evidence. Any pre­
vailing party is entitled to recover reason­
able attorney fees at trial and on appeal.

(6) A political committee has standing to 
bring an action provided by subsection (4) o f 
this section os plaintiff in its own name, if 
its purpose as evidenced by its preelection 
activities, solicitations and publications has 
been injured by the violation and if it has 
fully complied with the provisions o f this 
chapter. In an action brought by a political 
committee as provided by subsection (4) o f 
this section, the plaintifT may recover 
compensatory damages for all injury to the 
purpose o f the committee by reason of the 
false statement of material fact. A political 
committee may not be sued as defendant in 
such an action. A recovery made by a poli­
tical committee which prevails in an action 
under this section shall be distributed pro 
rata among the persons making contributions 
to the committee.

(7) I f a judgment is rendered in an action 
under this section against a defendant who 
has been nominated to public office or 
elected to a public office other than state 
Senator or state Representative, and it is es­
tablished by clear and convincing evidence 
that the false statement was deliberately 
made or caused to be made by the defendant, 
the finder o f  fact shall determine whether 
the false statement reversed the outcome of 
the election. If the finder of fact finds by 
clear and convincing evidence that the false 
statement reversed the outcome of the 
election, the defendant shall be deprived of 
the nomination or election and the nomi­
nation or office shall be declared vacant.

(8) An action under this section must be 
filed not later than the 30th day after the 
election relating to which a publication or 
advertisement in violation o f this section was 
made. Proceedings on a complaint filed under 
this section shall have precedence over all 
other business on the docket The courts 
shall proceed in a manner which will insure 
that:

(a) Final judgment on a complaint which 
relates to a primary or nominating election

is rendered before the 30th day before the 
general election; and

(b) Final judgment on a complaint which 
relates to an election to an office is rendered 
bofore tho term o f  that office begins.

(9) The remedy provided by this section 
is the exclusive remedy for a violation o f this 
section. IK urm erlv 200 .VO: 1073 c 744 |3C; I07J c.013 
114; 1070 c.190 J374;' 1970 c.007 13. lllNl c.807 145, l<JK3 
t.75C I I ;  10X5 c.Mx 10.1*1

200.540 11957 c.644 110; 1371 c.749 137; re n u m k re d  
260.3251

260.642 Use o f  term “ reelect." No per­
son shall use the term “reelect" in any ma­
terial, statement or publication supporting 
the election o f a candidate unless the candi­
date:

(1) Was elected to the identical office 
with the same position number, if any, in the 
most recent election to fill that office;

(2) Was elected from the same district 
from which the candidate is seeking election 
or, if  district boundaries have been changed 
since the previous election, i f  the majority 
o f the population in the district from which 
the candidate is seeking election was in the 
district from which the candidate was previ­
ously elected; and

(3) Is serving and has served contin­
uously in that office from the beginning o f  
the term to which the candidate was elected. IFormerly 260.405; 1873 c.744 J37; 1979 c.190 j375]

260.545 Use o f  candidate name in w ay 
im plying candidate is incumbent. No per­
son shall use the name o f a candidate in a 
way that implies that the candidate is the 
incumbent in office in any material, state­
ment or publication supporting the election 
o f a candidate unless the candidate is quali­
fied to use the term “reelect" under ORS 
260.542 or the candidate:

(1) Was appointed to the identical office 
with the same position number, if any, after 
the most recent election to fill that office;

(2) Was appointed from  the same d istric t 
from  w h ich  the candidate is seeking e lection , 
o r  i f  d is tric t boundaries have changed since 
the prev ious e lec tion , i f  the m ajo rity  o f  the 
popu la tion  in  the d is tric t from  which the 
candidate is seek ing e lec tion  was in  the d is­
t r ic t  from  w h ich  the candidate was ap­
pointed; and

(3) Is se rv ing  and has served contin ­
uously in th a t o ffice  since the date o f  ap­
poin tm ent. |1987 cJI26 121

260.552 IFormerly 200.500; 1973 c.744 J38; repealed by 1979 c.190 1431]
260.555 P rohibitions relating^ to circu ­

lation, filing o r  certification  o f  initiative, 
referendum o r  recall petition. (1) No per­
son attempting to obtain signatures on, or
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M ateria l mad 8U tmtorj Note*
* ■— < Act *oo ll a tl*m Sm  R*ri*ar’a '

Note following | Ct 17.160,

t t .1 7 .4 H  C t ft i / lc a llo f l  o f  reporta  ‘

Every report and statement required to be fDed under this chapter ahall 
identify the Derson preparing it, and ahaJI be certified aa complete and 
correct, both by the person preparing it and by the person on whose behalf 
it a  filed.
BMried by Law. 1978, eh. 1, | 43 ,'eff. Jan.’ 1, 1973 (Initiative Measure No. 276,

Meterical and Statutory Notes : .
Basset Act application: Ss* Reviser's . .

Note following I  42.17.360.

42.17.440. S tataaeea ta and reporta  p u b lic  record s
All statem ents and reports filed under thi# chapter ahall be public 

records o f  the agen cy  w here they are filed , and ahall be available fo r  public 
inspection and copy in g  during  norm al business hours a t the expense o f  the 
person requesting copies, provided that the charge fo r  such copies shall not 
exceed  actual c o s t  to the agency .
Enacted by Laws 1978, ch. 1, f  44, eff. Jsn. 1, 1973 (Initiative Measure No. 276, 
a 441

Library Refireswa*
Records M i
CJ-S. Records f  86 et seq.

t
42.17.456. D uty to  preserve statem en ts and reports

Persons with whom  statem ents o r  reports o r  copies o f  statem ents or 
reports are  required to  be  filed under this chapter shall p reserve them fo r  
n ot less than six  years. The com m ission, how ever, shall preserve such  
statem ents or  reports fo r  not less than ten years.
Ifrortod by Laws 1973, ch. 1, § 45, eff. Jan. 1, 1973 (Initiative Measure No. 276, 
f A5X

Historical and 8tatatoey Notes Library Reference*
Bmmmtt Act replication: See Reviser's Records **13.

Note following f  42.17.860. • CJ.S. Record* {§  34, 40.

POLITICAL ADVERTISING
42.17JM5. D efin ition s

TTie definitions se t forth  in this section  apply th roughou t R C W  42.17.610 
through 42.17.540.

(1) "A ctu a l m alice" m eans to  act w ith know ledge o f  falsity  or  w ith  
reckless d isregard as to truth o r  falsity.

(2) "S pon sor”  m eans the candidate, political com m ittee, o r  person  payin g  
fo r  the advertisem ent. I f  a person acts as an agent fo r  another o r  is 
reim bursed by another fo r  the paym ent, the original sou rce o f  the paym ent 
is the sponsor.

(3) "In cum ben t”  m eans a  person  w h o is in present possession  o f  an 
elected office.
Enacted by Laws 1968, ch. 199, f  1.
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i (1) All written political advertising, whether relating to candidates or 
I ballot propositions, shall Include the sponsor's nams and address. All radio 
I snd television political advertising, whether relating to r-andldates or ballot 

propositions, shell include the sponsor’s name. The uai of an assumed 
name shall be unlawful. The party with which a candidate files shall be 
clearly identified in political advertising for partisan office.

(2) Political yard signs are exempt from the requirement of subse ction 
(1) of this section that the name and address of the sponsor of political 
advertising be listed on the advertising. In addition, the public disclosure 
commission shall, by rule, exempt from the identification requirements of 
■ubeection (1) of this section forms of political advertising such ss cam­
paign buttons, balloons, pens, pencils, sky-writing, jnacriptiona, and other 
forms of advertising where identification is impractical,

(8) For the purposes of this section, "yard sign” means any outdoor sign 
with dimensions no greater than eight feet by four feet 
Enacted by Laws 1984, ch. 210, f  1.

Cross Rsfsrsncm merits, ss* Eu v. San Francisco County
Advertising rates for political candi- Democratic Central Committee, 1989,

dates, as* f  66.16.096. 109 S.C t 1018, 103 LEd.2d 271.
United State* Supreme Court 7. .

Freedom o f speech and association, 
ban on political party primary endoree-

'
42.17.520. Picture o f candidate

At least one picture of the candidate used in any political advertising 
shall have been taken within the last five years and shall be no smaller 
than the largest picture of the same candidate used in the same advertise­
ment
Enacted by la w s  1984, ch. 216, f  2.

42.17.530. False political advertising
(1) It is a violation of this chapter for a person to sponsor with actual 

malice:
(a) Political advertising that contains a false statement of material fact;
(b) Political advertising that falsely represents that a candidate is the. 

incumbent for the office sought when in fact the candidate is not the 
incumbent;

(c) Political advertising that makes either directly or indirectly, a false 
claim stating or implying the support or endorsement of any person or 
organization when in fact the candidate does not have such support or 
endorsement . • •

(2) Any violation of this section shall be proven by clear and convincing 
evidence. ;•
Enacted by Laws 1984, ch. 216, | 8. Amended by Laws 1988, ch. ?*)9, I 2.

42.17.540. Responsibility for compliance
(1) Except m provided in subsection (2) of this section, the responsibility 

for compliance with RCW 42.17.610 through 42.17.680 shall rest with the 
sponsor of the political advertising and not with the broadcasting station or 
other medium.

I 42JL7.610. Identification o f  spon sor—
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