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HB 392 - Nonprobate Transfers and Multiple-person Accounts

Sectional Analysis

Section 1.

Article 1. Sec. 13.33.101, Nonprobate transfers on death: Declares that a
provision for a nonprobate transfer on death in certain instruments is nontestamentary.

Article 2. Clarifies the law of joint tenancy and tenancy in common for deposit
accounts, with or without the right of survivorship, and declares that pay-on-death (POD) 
clauses in the contracts that establish deposit accounts are non-testamentary.

Sec. 13.33.201, Definitions: Definition of terms, including "POD
designation" for Article 2.

Sec. 13.33.202, Limitation on scope: Article 2 does not apply to 
an account established for a partnership, joint venture or organizations formed for business 
purposes, to certain unincorporated association, charitable, or civic organization accounts: 
Articles 2 does not apply to fiduciary or trust accounts in which the relationship is established 
outside the terms of the account.

Sec. 13.33.203, Types of account: Allows single or multiple party 
accounts: accounts existing before or after January 1, 1994, are governed by Article 2 (AS 
13.33.201 - 13.33.227).

Sec. 13.33.204, Forms: Lists the contents of the simple, check-off 
form to be used to designate the type of account and beneficiaries.

Sec. 13.33.205, Designation of agent: Allows an agent to be 
designated whose authority survives disability and incapacity of a part/. Authority of an agent 
terminates on the death of the sole or last surviving party.

Sec. 13.33.206, Applicability: Defines the applicability of the
provisions of AS.13.33.211-13.33.216.

Sec. 13.33.211, Ownership during lifetime: Defines ownership 
rights during the lifetime of the parties. In single party accounts, the account holder has all 
power over funds while alive; at death the POD beneficiary takes them. In multiple-party 
accounts, the account belongs to the parties in proportion to their net contributions.

Sec. 13.33.212, Rights at death: Defines the rights of surviving
parties in multiple-party accounts; outlines rights of payment from multiple-party accounts 
with and without a POD designation.

Sec. 13.33.213, Alteration of rights: Rights at death are 
determined by the type of account at the death of the party; type of account may be altered by 
written notice to the financial institution. A right of survivorship or a POD designation may not 
be altered by will.



A l a s k a  S t a t e  L e g i s l a t u r e

H O U S E  O F R E P R E S E N T A T I V E S

R E P R E S E N T A T I V E  F R A N  U L M E R

M E M O R A N D U M
February 10, 1992

TQ Rep. David Finkelstein, Chair
House Labor and Commerce Committee

FROM: Rep.

Re: Questions regarding HB 392, non-probate transfers on death

Attached is a list of questions and answers which address the basic issues relating to HB 392, 
non-probate transfers on death. I prepared this summary for those of my constituents who may 
not be familiar with probate law. Incorporated within the summary (#10) is the answer to 
Rep. Taylor's question regarding protection of the rights of a spouse and other legal heirs.

Briefly, HB 392 makes no changes to current protections for legal heirs. AS 13.11.070 - AS 
13.11.100 protects the interest of the surviving spouse; no change is made to those protections. 
A POD transfer is not effective against the estate to the extent necessary to pay a surviving 
spouse and children the amounts allowed under law, such as the homestead allowance and the 
family allowances.

HB 392 provides a further protection in the proposed AS 13.33.226 in that, if a financial 
institution receives written notice from the surviving spouse or a legal representative of the 
estate that payment should not be made under the terms of the POD contract and the institution 
pays the POD beneficiary in spite of written notice, the institution is potentially liable.

Although there is no way for the law to prevent a person from naming someone other than the 
legal spouse as the POD beneficiary, protections in law appear to be adequate to protect the 
interests of the legal heirs. POD clauses have been in use for multiple-party accounts without 
any apparent problems of the type suggested by Rep. Taylor. The benefit accruing to the 
majority of beneficiaries from being able to avoid the expense and delay of probate outweighs 
the risk posed by the rare person who deliberately sets out to circumvent the rights of the legal 
heirs.

I hope this information is helpful.
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A l a s k a  S t a t e  L e g i s l a t u r e

HOUSE OF REPRESENTATIVES

REPRESENTATIVE FRAN ULMER

M E M O R A N D U M
January 21, 1992

TO.

RE:

FROM:

HB 392 makes amendments to Article VI of the Uniform Probate Code which simplify transfers 
of property on death to avoid probate. This legislation was modeled after legislation provided by 
the Joint Editorial Board for Uniform Probate Code which is comprised of representatives from 
the Uniform Law Commissioners, the American Par Association, the American College of Trust 
and Estate Counsel, and the State Courts and Law School Liaisons.

In brief, the bill does the following:

1. Article VI clarifies the law of joint tenancy and tenancy in common for deposit accounts, with 
or without the right of survivorship, and declares that pay-on-death (POD) clauses in -he 
contracts that establish deposit accounts are non-testamentary. Funds will be paid to the 
beneficiary named in the POD clause even though the clause does not meet the requirements for a 
will. Money is paid without passing through the estate of the decedent. The expense and delay of 
probate is thereby avoided.

-In single party accounts, the account holder has all power over the funds while alive.
At death, the POD beneficiary takes them. In a multiple-party situation, there are options but, 
in all options, the multiple parties have power over the fund during their lives. If there is any 
POD beneficiary, his or her rights begin upon the death of the last party to the account.

-Code revisions provide an easy to use statutory form that allows selection of any option 
with a simple check-off for the type of account and thus definitively establish their intent.

-The revisions treat all agency powers as durable powers, surviving the incapacity of 
the account holder, unless there is specific language limiting them (agency powers are only 
implied in the original Article VI) and eliminates any ambiguity regarding these accounts.

-Financial institutions may deal with parties, agents and POD beneficiaries according to 
the terms of the contract, and may take representations of rights to funds in deposit accounts on 
their face.
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Juneau. AK 99801-1182
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2. Article VI also provides for transfer-on-death (TOD) investment securities. Tho transfers, 
like POD deposit accounts, are nontestamentary thus making a whole new echelon of property 
which can be kept out of the probate estate. A TOD clause, naming a beneficiary, registered in 
the appropriate place for the type of security, accomplishes distribution. If the last owner (in 
the case of multiple owners) of a security dies, then the ownership of the security transfers to 
the named beneficiary without probate. TOD designation may be made only by a sole owner or 
multiple owners with right of survivorship. Securities held by tenants in common cannot be 
registered with a TOD designation ( in order to preclude fractional ownership rights). A 
securities issuer, like a financial institution, is subject to the contract and is entitled to deal 
with parties on the face of any representations made. No issuer is forced to register TOD 
designations.

-Certificated securities: TOD terms and the name of the beneficiary on the certificate are 
adequate for transfer.

-Uncertificated securities: TOD designation must be on the records of the issuing entity.
-Security Accounts: Brokerage customers can register TOD beneficiaries on their 

accounts for nontestamentary disposition at death.

I believe there will be a positive response from the consumer, as well as the legal and financial 
communities, to the provisions of HB 392. These revisions both simplify and clarify the law.



Sec. 13.33.214, Accounts and transfers nontestamentary:
Except as otherwise provided, transfers under AS 13.33.212 are not testamentary.

Sec. 13.33.215, Rights of creditors: If other assets of the estate
are insufficient, a payment resulting from a right of survivorship or a POD designation may not
take place until all claims against the estate are satisfied.

Sec. 13.33.216, Community property and tenancy by tho 
entireties: Community property deposited in an account does not alter community rights in 
the property.

Sec. 13.33.221, Authority of financial institution: Authorizes
financial institutions to enter into a contract of deposit for multiple party accounts and may 
provide for a POD designation.

Sec. 13.33.222, Payment on multiple-party account:
Authorizes financial institutions to pay sums on deposit in multiple-party accounts to one or 
more of the parties, or to personal representatives, heirs or devisees of the last surviving 
party upon proof of death, unless the account is without right of survivorship.

Sec. 13.33.223, Payment on POD designation: Allows financial 
institutions to pay sums on account with a POD designation to one or more of the parties, 
beneficiaries, personal representatives or heirs.

Sec. 13.33.224, Payment to designated agent: Allows a financial
institution to make payment, on request, to an agent under an agency designation for an account.

Sec. 13.33.225, Payment to minor: Allows financial institutions
to make payment to a minor who is designated a beneficiary.

Sec. 13.33.226, Discharge: Payment made in accordance with the 
type of account discharges the financial institution from all claims for amounts so paid, unless 
notified in writing to the effect that payment should not be permitted.

Sec. 13.33.227, Setoff: If a party is indebted to a financial
institution, the institution has a right to setoff against the portion of the account to which the
party is beneficially entitled.

Article 3, Uniform Transfer-on-Death Security Registration Act

Sec. 13.33.301, Definitions: Defines terms used in Article 3.

Sec. 13.33.302, Registration in beneficiary form; sole or joint 
tenancy ownership: Only persons demonstrating sole ownership of a security, or persons 
showing multiple ownership with right of survivorship rather than as tenants in common, may 
obtain registration in beneficiary form.

Sec. 13.33.303, Registration in beneficiary form; applicable law: 
Allows a security to be registered in beneficiary form if it is authorized by this or a similar



TOD statute in the appropriate state; a registration governed by a law in which TOD legislation 
is not in force is nevertheless valid and authorized as a matter of contract law.

Sec. 13.33.304, Origination of registration in beneficiary form: A 
security is registered in beneficiary form when the registration designates a beneficiary.

Sec. 13.33.305, Form of registration in beneficir form: 
Registration in beneficiary form may be shown by the words "transfer on death" or "TOD," or 
by the words "pay on death" or "POD."

Sec. 13.33.306, Effect of registration in beneficiary form: 
Designation of a TOD beneficiary has no effect on ownership until the owner's death; may be 
cancelled or changed at any time.

Sec. 13.33.307, Ownership on death of owner: Upon the owner(s)'s 
death, securities registered in beneficiary form pass to the beneficiary. If no beneficiary 
survives the death of all owners, the security belongs to the estate of the deceased sole, or last of 
multiple, owner.

Sec. 13.33.308, Protection of registering entity: A registering entity 
is not required to register securities in beneficiary form but, if it does offer such registration, 
it agrees that the registration will be implemented; the registering entity shall receive the 
protections granted under AS 13.33.301-310.

Sec. 13.33.309, Nontestamentary transfer on death: A transfer
resulting from a registration in benerciary form is effective by reason of the contract 
regarding registration and is not testamentary.

Sec. 13.33.310, Terms, conditions, and forms for registration: A
registering entity may establish the terms and conditions under which it will register 
securities in beneficiary form; includes illustrations of registrations in beneficiary form.

Section 2. Definition. Provides a revised definition of "trust" because AS 13.31 is
repealed and AS 13.33 does not contain a definition of "trust account."

Section 3. Sec. 13.16.260, Bond amount; security; procedure; reduction.
Outlines procedures to be used if a bond is required.

Section 4. Repeals AS 13.31, relating to nonprobate transfers.

Section 5. Transition provisions: Describes the dates on which this act applies to the
various circumstances relevant to the provisions of the bill.

Section 6. Effective date: Takes effect January 1, 1994.



HB 392 - Non-Probate Transfers
Questions and Answers

1 . Q: What is the purpose of HB 392?

A: The purpose of HB 392 is to simplify the transfer of property when the owner dies 
and thus avoid the delay and expense of probate court. HB 392 affects deposit accounts in banks 
and other financial institutions, and securities and security accounts. Transfer of deposit 
accounts and securities is affected by the law of "joint tenancy" and "tenancy in common."

2 . Q: What is the law of joint tenancy and tenancy in common?

A: A "joint tenant" has a right of survivorship which means that, when one of the 
owners of an account dies, the surviving owners of the account inherit the dead person's share. 
"Tenancy in common" means that when one of the owners of an account dies, the deceased 
person's heirs inherit the decedent's share.

3. Q: How does HB 392 clarify the law of joint tenancy and tenancy in common 
for deposit accounts?

A: Current law presumes a right of survivorship in multiple-party accounts unless 
there is "clear and convincing evidence of a different intention when the account was created." 
HB 392 provides a simple, easy to use form that allows a definitive selection of any type of 
account, with or without POD designation, and with or without the right of survivorship.

4. Q: How does HB 392 add to non-probate transfer provisions in current law?

A: (1)HB 392 clarifies current law by clearly allowing POD clauses for single
party accounts as well as multiple-party accounts.

(2) HB 392 provides for an account with an "agency" designation. An agent acts 
for the principal or account holder and can make deposits or withdrawals.

(3) HB 392 adds "transfer on death" (TOD) provisions for investment securities.

5. Q: Why is the inclusion of "agency" powers an improvement to current law?

A: HB 392 treats all agency powers as "durable" powers which survive the incapacity 
of the account holder unless there is specific language limiting them. HB 392 eliminates any 
ambiguity regarding agency powers.

6 . Q: HB 392 allows pay-on-death clauses in deposit accounts to be "non-
testamentary." What does "non-testamentary" mean?

A: "Non-testamentary" means that the the funds in the account may be paid to the 
beneficiary named in the pay-on-death clause even though the clause does not meet the formal



TOD statute in the appropriate state; a registration governed by a law in which TOD legislation 
is not in force is nevertheless valid and authorized as a matter of contract law.

Sec. 13.33.304, Origination of registration in beneficiary form: A 
security is registered in beneficiary form when the registration designates a beneficiary.

Sec. 13.33.305, Form of registration in beneficiary form:
Registration in beneficiary form may be shown by the words "transfer on death" or "TOD," or 
by the words "pay on death" or "POD."

Sec. 13.33.306, Effect of registration in beneficiary form: 
Designation of a TOD beneficiary has no effect on ownership until the owner's death; may be 
cancelled or changed at any time.

Sec. 13.33.307, Ownership on death of owner: Upon the owner(s)'s 
death, securities registered in beneficiary form pass to the beneficiary. If no beneficiary 
survives the death of all owners, the security belongs to the estate of the deceased sole, or last of 
multiple, owner.

Sec. 13.33.308, Protection of registering entity: A registering entity 
is not required to register securities in beneficiary form but, if it does offer such registration, 
it agrees that the registration will be implemented; the registering entity shall receive the 
protections granted under AS 13.33.301-310.

Sec. 13.33.309, Nontestamentary transfer on death: A transfer 
resulting from a registration in beneficiary form is effective by reason of the contract 
regarding registration and is not testamentary.

Sec. 13.33.310, Terms, conditions, and forms for registration: A
registering entity may establish the terms and conditions under which it will register 
securities in beneficiary form; includes illustrations of registrations in beneficiary form.

Section 2. Definition. Provides a revised definition of "trust" because AS 13.31 is
repealed and AS 13.33 does not contain a definition of "trust account."

Section 3. Sec. 13.16.260, Bond amount; security; procedure; reduction.
Outlines procedures to be used if a bond is required.

Section 4. Repeals AS 13.31, relating to nonprobate transfers.

Section 5. Transition provisions: Describes the dates on which this act applies to the
various circumstances relevant to the provisions of the bill.

Section 6. Effective date: Takes effect January 1, 1994.



requirements for a will. The money is paid out without going through the estate (going through 
probate court) of the deceased account holder.

7. Q: How do POD clauses work for deposit accounts?

A: Single-party accounts: The account holder controls the funds while alive; the
POD beneficiary takes them when the account holder dies.

Multiple-party accounts: There are several options available under HB 392:
(a) The parties may have a right of survivorship and designate a POD

beneficiary who receives ownership when the last surviving party to the 
account dies.

(b) The parties may have a right of survivorship and not bother with any POD
beneficiary so that ownership passes to the surviving parties.

(c) The parties can have an account without any right of survivorship. If this is
the case, the decedent's share falls into the estate.

8 . Q: How does HB 392 affect banks and other financial institutions offering
deposit accounts?

A: HB 392 does not change the law or have any new effect on banks and other financial 
institutions except that, in addition to being authorized to provide POD clauses on multiple- 
party deposit accounts, financial institutions may also include POD clauses on single­
party accounts as well. However, HB 392 does not require banks to provide POD 
accounts. If a bank does offer POD accounts, it may deal with parties, agents, and POD 
beneficiaries according to the terms of the POD statutes and the bank's contract which sets out 
the type of account, names the beneficiaries, etc.

9. Q: What protections are in place for creditors should the decedent's estate be
insufficient to pay all claims against it?

A: No change is made to current protections for creditors. The bill states that if the 
estate is not sufficient to pay claims against it, a transfer is not effective against the estate and 
the person to whom the funds are transferred (POD beneficiary) is liable to the extent of the 
decedent's share of the account and to the extent necessary to pay the claims. The creditor may 
bring suit to recover monies due.

10. Q: What protections are available to legal heirs, such as a spouse, should 
an account holder name a third party as POD beneficiary?

A: No change is made to current protections for legal heirs. A POD transfer under HB 
392 is not effective against an estate to the extent necessary to pay a surviving spouse and 
children the amounts allowed under law (e.g. homestead allowance, etc.). However, there is 
nothing in the law which prevents a person from attempting to give his or her property to 
whomever he/she wishes, either as an outright cash gift or by naming someone as a joint tenant 
in the ownership of property. Thus, although legal heirs may bring suit to enforce their legal 
rights against a POD beneficiary, there is no effective way to prevent this situation from 
arising.



11. Q: How do "transfer on death" (TOD) clauses work for investment
securities?

A: A TOD clause has the same function for securities that a POD clause has for a deposit 
account; the ownership of the security transfers to the named beneficiary without going 
through probate.

12. Q: Can a TOD designation be made for all securities?

A: No. Securities held by tenants in common cannot be registered with a TOD 
designation in order to prevent fractional ownership rights. A TOD designation may be made 
only by a sole owner or multiple owners with right of survivorship.

13. Q: How can a TOD designation be made?

A: Certificated securities: TOD terms and the name of the beneficiary are listed on 
the certificate.

Uncertificated securities: TOD designations must be on the records of the 
issuing entity.

Security Accounts: TOD beneficiaries may be registered on the account.

14. Q: How does HB 392 affect a securities issuer?

A: No issuer is forced to register TOD designations. However, if an issuer does register 
TOD designations, he may set the rules for accepting them and is entitled to deal with parties on 
the face of any representations made. There is no obligation to look beyond such representations 
to guarantee their authenticity.
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R e p r e s e n t a t i v e  D a v e  D o n l e y  
C h a i rm a n ,  H ou se  J u d i c i a r y  C om m it te e  
H ouse  o f  R e p r e s e n t a t i v e  
A la s k a  S t a t e  L e g i s l a t u r e  
P .O .B o x  V 
J u n e a u ,  AK 9 9 8 1 1

RE : HB 3 9 2 :  R e v i s i n g  A r t i c l e  
V I ,  U n i f o r m  P r o b a t e  C o d e .

D e a r  R e p r e s e n t a t i v e  D o n l e y ,
R e p r e s e n t a t i v e  F r a n  U lm e r ’ s  o f f i c e  h a s  s u g g e s t e d  t h a t  I  

w r i t e  t o  y o u  a b o u t  t h e  r e a s o n s  f o r  t h e  p r e f e r e n c e  f o r  a s u r v i v i n g  
s p o u s e  d e s c r i b e d  I n  t h e  s e c o n d  s e n t e n c e  o f  p r o p o s e d  1 3 . 3 3 . 2 1 2 .
The p r e f e r e n c e  s u r f a c e s  o n l y  i n  t h e  c a s e  o f  a  m u l t i p l e  p a r t y  
a c c o u n t  on w h ic h  t h r e e  o r  m o re  i n d i v i d u a l s  a r e  named a s  j o i n t  
d e p o s i t o r s  and  tw o  o f  t h e  p e r s o n s  named a r e  m a r r i e d  t o  o n e  
a n o t h e r .  A t y p i c a l  s i t u a t i o n  w o u ld  b e  o n e  i n  w h ic h  a  h u s b a n d  and  
w i f e  a c c o u n t  was t u r n e d  i n t o  a  t h r e e  o r  m o re  p a r t y  a c c o u n t  b y  t h e  
a d d i t i o n  o f  o n e  o r  m o re  c h i l d r e n  t o  t h e  a r r a n g e m e n t .  The u s u a l  
u n d e r s t a n d i n g  r e g a r d i n g  s u c h  a n  a c c o u n t  w o u ld  b e  t h a t  i t  w as t o  
be  t h e  p a r e n t s ’ a c c o u n t ,  b u t  t h a t  t h e  c h i l d r e n  named c o u l d  h e l p  
w i t h  a c c o u n t  b u s i n e s s  i f  t h e  p a r e n t s  b e c am e  u n a b le  t o  d o  f o r  
t h e m s e l v e s ,  and  t h e  s u r v i v i n g  c h i l d r e n  w o u ld  t a k e  when b o t h  
p a r e n t s  had  p a s s e d .

I n  t h e  v e r s i o n  o f  UPC A r t i c l e  V I  p r e s e n t l y  i n  y o u r  s t a t u t e ,  
t h e  c o m p a r a b le  s e c t i o n  d i v i d e s  t h e  b e n e f i c i a l  o w n e r s h i p  o f  a 
d e c e a s e d  e q u a l l y  among tw o  o r  m o re  s u r v i v o r s ,  i n  t h e  c a s e  o f  t h e  
h u s b a n d ’ s d e a t h  i n  t h e  c a s e  j u s t  s u p p o s e d ,  w h a t e v e r  p a r t  o f  t h e  
a c c o u n t  b a l a n c e  a t  h i s  d e a t h  a t t r i b u t a b l e  t o  h i s  n e t  
c o n t r i b u t i o n s  w o u ld  b e  s p l i t  b e tw e e n  h i s  w idow  and  t h e  o n e  o r  
m o r e  c h i l d r e n  w h o  w e r e  a l s o  p a r t i e s .  When we c o n s i d e r e d  
r e v i s i o n s  o f  t h e  u n i f o rm  l a w ,  we r e c e i v e d  a  number o f  s u g g e s t i o n s  
t h a t  t h e  s u r v i v i n g  s p o u s e  s h o u l d  b e  p r e f e r r e d  o v e r  o t h e r  
s u r v i v o r s  i n  t h e  c a s e  s u p p o s e d .  U n d e r  m od e rn  i n t e s t a c y  l a w s ,  t h e
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.spouse i n h e r i t s  a l l  o r  m o s t  o f  a  d e c e d e n t  s p o u s e ’ s i n t e s t a t e  
p r o p e r t y  t o  t h e  e x c l u s i o n  o f  o t h e r  h e i r s .  T h a t  m od e l a n d  t h e  
f a c t  t h a t  sp ou se s  s h a r i n g  a  j o i n t  a c c o u n t  r e f l e c t i n g  t h e  s a v i n g s  
o f  a m a r i t a l  p a r t n e r s h i p  a lm o s t  u n i v e r s a l l y  i n t e n d  a n d  a s sum e  
t h a t  t h e  a c c o u n t  b a la n c e  w i l l  b e  w h o l l y  owned b y  t h e  s u r v i v o r  o f  
them when one d i e s ,  l e a d  u s  t o  i n s e r t  t h e  s p o u s a l  p r e f e r e n c e  
s e n t e n c e .  I n  s h o r t ,  t h e  s e n t e n c e  a l i g n s  t h o  la w  o f  j o i n t  
a c c o u n t s  t o  what m os t d e p o s i t o r s  i n t e n d  o r  w o u ld  p r e f e r .

I f  y ou  a r e  p e r s u a d e d  t h a t  t h e  c o m m is s i o n e r s  w e re  w ro n g  o n  
t h i s  p o i n t ,  t h e  r e m o v a l  o f  t h e  s e c o n d  s e n t e n c e  o f  t h e  s e a t i o n  
w ou ld  l e a v e  A la s k a  law  o n  t h e  p o i n t  u n c h a n g e d  and  w o u ld  e n a b l e  
t h e  many more im p o r t a n t  im p r o v e m e n t s  p r o p o s e d  b y  t h e  B i l l  t o  m ove  
f o rw a r d .

P l e a s e  c a l l  o r  w r i t e  i f  I  c a n  b e  o f  a n y  f u r t h e r  a s s i s t a n c e .
S i n c e r e l y ,

R i c h a r d  V .  W e l lm an
E x e c u t i v e  D i r e c t o r



A M P
b rin g in g  life t im e s  o f  expe rience m u l 
lead e rsh ip  to  serve a ll g ene ra tion s .

AtASKA SIAI f Lt'filf.lAIIVE COMMITTEE
CHAIRMAII 
Mi C Kuilli C;ini|itielt 
I* 0 . (ton i?2 
Sew ini. AK 99GIM 
(‘.inri ??a iiti.ti

VICE CHAIRMAN 
Mis. Maiy l.ou Mciners 
UD!) (Sold Ilcil 
.Itinuau. AK 99801 
(*107) Will <?!iOH

SLCHEIAHY 
Miss Ann I . Walsh 
9 ? l Kellnm m \  
Faiilinnks. AK 90701 
(007) -I!)!) 0737

cooitoiNAron
Capital Oily Task force 
Mi. Joe Allci 
Hex ?0n04 
Juneau, AK 99802 
(907) fiOG 0080

M a r c h  2 ,  1 9 9 2

M r .  A r t  P e t e r s o n  
P . O . B o x  2 0 W f  
J u n e a u ,  A l a s k a  9 9 8 0 2

D e a r  M r .  P e t e r s o n
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D e n n is  C. B a il e y  

Pa u l  L. D illo n  

Th o m a s  YV. F in d ley  

Ric h a r d  D. M o n k m a n  

A r t h u r  H . P eterso n

F e b r u a r y  10, 1992
Te l e p h o n e  (907) 586-4000 

Fa c s im il e  (907) 586-3777

H o n .  D a v i d  F i n k e l s t e i n ,  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P. 0. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

T h i s  l e t t e r  is a f o l l o w - u p  t o  m y  J a n u a r y  28, 1 9 9 2  l e t t e r
t o  y o u .  T h a t  letter, s e t t i n g  o u t  s e v e n  p o i n t s  o f  e x p l a n a t i o n ,  
a d d r e s s e d  a q u e s t i o n  t h a t  a r o s e  a t  y o u r  c o m m i t t e e’s J a n u a r y  23, 
1 9 9 2  h e a r i n g  o n  t h i s  b i l l .  I w o u l d  l i k e  t o  a d d  a  g e n e r a l  
o b s e r v a t i o n  in s u p p o r t  of  H E  392.

T h e  b i l l  d o e s  t w o  b e n e f i c i a l  t h i n g s  f o r  A l a s k a  law:
1. I t  u p d a t e s  p a r t  o f  A l a s k a ' s  U n i f o r m  P r o b a t e  C o d e ,  in l i n e

w i t h  t h e  n a t i o n a l  r e c o m m e n d a t i o n s  of t h e  N a t i o n a l  
C o n f e r e n c e  of  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  L a w s .

2. I t  p r o v i d e s  a n  o p t i o n ,  f o r  d e p o s i t  a c c o u n t s  a n d  f o r  
i n v e s t m e n t  s e c u r i t i e s ,  f o r  p e o p l e  t o  u s e  t o  h e l p  a s s u r e  
t h a t  t h e i r  i n t e n d e d  b e n e f i c i a r i e s  r e c e i v e  t h e  i n t e n d e d  
p r o p e r t y  w i t h o u t  t h e  e x p e n s e  a n d  d e l a y  o f  t h e  p r o b a t e  
c o u r t s .

I n  a c h i e v i n g  t h e  s e c o n d  f e a t u r e ,  t h e  b i l l  c r e a t e s  n o  n e w  
c o n c e p t ,  b u t  r e l i e s  o n  e x i s t i n g  law. A l t h o u g h  a p e r s o n  b e n t  o n  
d i s i n h e r i t i n g  h i s  w i f e  a n d  r e w a r d i n g  h i s  s w e e t h e a r t  c o u l d  a p p l y  
t h i s  l a w  t o w a r d  t h a t  e n d  (the i l l u s t r a t i o n  f o r  t h e  J a n u a r y  
q u e s t i o n ) , p r e s e n t  l a w  a l r e a d y  p r o v i d e s  a v a r i e t y  of  m e a n s  f o r  
a c c o m p l i s h i n g  t h a t  e n d , a s  e x p l a i n e d  i n  m y  J a n u a r y  28 l e t t e r .  T h i s  
b i l l ,  h o w e v e r ,  a l o n e  a n d  in  c o m b i n a t i o n  w i t h  e x i s t i n g  law, i n c l u d e s  
a n u m b e r  o f  p r o t e c t i o n s  f o r  s u r v i v i n g  s p o u s e s .

T o  d e n y  t h e  b e n e f i t s  o f  t h i s  b i l l  t o  t h e  o v e r w h e l m i n g
m a j o r i t y  o f  A l a s k a ' s  p o p u l a t i o n  s i m p l y  b e c a u s e  s o m e o n e  m i g h t  u s e  
i t s  o p t i o n s  in a n  u n d e s i r a b l e  w a y  w o u l d  i n d e e d  b e  t o  a l l o w  t h e  t a i l  
t o  w a g  t h e  dog. I u r g e  y o u r  c o m m i t t e e ' s  f a v o r a b l e  a c t i o n .

Re: H B  3 92, U n i f o r m  P r o b a t e  C o d e ,  art. V I
( n o n - p r o b a t e  t r a n s f e r s )

D e a r  Rep. F i n k e l s t e i n

U n i f o r m  L a w  C o m r .  f o r  A k
c c j  R e p .  F r a n  U l m e r
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D illon Sc Findley

T homas  W . F in d ley  

R ich ard  D. M o n km a n  

A r t h u r  H . P eterso n
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Hon. D a v i d  F i n k e l s t e i n ,  C h a i r  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P. O. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: H B  392, U n i f o r m  P r o b a t e  C o de, art. V I
( n o n - p r o b a t e  t r a n s f e r s )

D e a r  Rep. F i n k e l s t e i n :

A t  y o u r  c o m m i t t e e ' s  h e a r i n g  o n  t h i s  b i l l  l a s t  T h u r s d a y ,  
J a n u a r y  23, a q u e s t i o n  a r o s e  r e g a r d i n g  t h e  p r o t e c t i o n  o f  c r e d i t o r s  
a n d  s p o u s e s  i n  t h e  c a s e  o f  a p e r s o n  w h o  d i e s  a f t e r  o p e n i n g  a 
d e p o s i t  a c c o u n t  w i t h  a " p a y  o n  d e a t h "  (POD) c l a u s e  i n  t h e  a c c o u n t  
a g r e e m e n t .  S p e c i f i c a l l y ,  t h e  e x a m p l e  w a s  g i v e n  o f  a m a r r i e d  m a n  
w h o  n a m e s  h i s  e x t r a m a r i t a l  s w e e t h e a r t  a s  t h e  P O D  b e n e f i c i a r y ;  u p o n  
h i s  d e a t h ,  s h e  w i t h d r a w s  t h e  m o n e y  f r o m  t h e  a c c o u n t .

A f t e r  r e v i e w i n g  t h e  b i l l  a n d  c u r r e n t  l a w  a g a i n ,  a n d  a f t e r  
t a l k i n g  w i t h  P r o f e s s o r  R i c h a r d  W e l l m a n ,  E x e c u t i v e  D i r e c t o r  o f  t h e  
J o i n t  E d i t o r i a l  B o a r d  f o r  t h e  U n i f o r m  P r o b a t e  C o de, I o f f e r  t h e  
f o l l o w i n g :

1. T h e  b i l l ' s  p r o p o s e d  A S  1 3 . 3 3 . 2 1 4  r e f e r s  t o  t h e  
c u r r e n t  l a w ' s  p r o v i s i o n s  o n  t h e  e l e c t i v e  s h a r e  o f  a 
s u r v i v i n g  s p o u s e  (AS 1 3 . 1 1 . 0 7 0  —  1 3 . 1 1 . 1 0 0 ) ,  a n d  
t h u s  p r o t e c t s  t h a t  i n t e r e s t .  If t h e  s w e e t h e a r t  
g r a b s  t h e  m o n e y  a n d  l e a v e s  town, s h e  is s t i l l  
l i a b l e  t o  t h e  e s t a t e  a n d  t h u s  t o  t h e  s p o u s e .  
N e v e r t h e l e s s ,  if s h e  g e t s  a w a y  w i t h  it, h e r  
s i t u a t i o n  is n o t  r e a l l y  a n y  d i f f e r e n t  f r o m  t h e  
p r e s e n t  one. N o t h i n g  in t h e  l a w  p r e v e n t s  a p e r s o n  
f r o m  g i v i n g  h i s  p r o p e r t y  t o  h i s  s w e e t h e a r t ,  as  a n  
o u t r i g h t  c a s h  g i f t  o r  b y  n a m i n g  h e r  as  a j o i n t  
t e n a n t  i n  t h e  o w n e r s h i p  o f  s o m e  p r o p e r t y .  T h e r e  
a r e  s o m e  r e l a t i o n s h i p s  a g a i n s t  w h i c h  t h e  l a w  j u s t  
d o e s  n o t  p r o t e c t .

sh\ap\finklst2.ltr



Hon. D a v i d  F i n k e l s t e i n ,  C h a i r  
H B  392, U P C ,  art. V I  
J a n u a r y  28, 1992

P a g e

2. C u r r e n t  A l a s k a  l a w , in  A S  1 3 . 3 1  ( e n a c t e d  i n  19 7 2 ) , 
p r o v i d e s  f o r  P O D  c l a u s e s  f o r  m u l t i p l e - p a r t y  
a c c o u n t s .  T h a t  l a w  d o e s  n o t  a p p e a r  t o  h a v e  c a u s e d  
a n y  p r o b l e m  f o r  u n f o r t u n a t e  s p o u s e s  a n d  c r e d i t o r s .  
T h i s  b i l l  m e r e l y  e x t e n d s  t h e  b e n e f i t s  of  t h e  P O D  
a r r a n g e m e n t  ( a v o i d i n g  t h e  e x p e n s e  a n d  d e l a y  o f  
p r o b a t e )  t o  s i n g l e - p a r t y  a c c o u n t s .

3. A  P O D  b e n e f i c i a r y  is, i n  s o m e  r e s p e c t s ,  l i k e  a 
j o i n t  t e n a n t  i n  t h e  o w n e r s h i p  o f  p r o p e r t y .  A  
" j o i n t  t e n a n t "  h a s  a " r i g h t  o f  s u r v i v o r s h i p , "  
m e a n i n g  t h at, u p o n  t h e  d e a t h  o f  o n e  o f  t h e  o w n e r s ,  
t h e  s u r v i v o r s  o w n  t h e  d e a d  p e r s o n ' s  s h a r e .  J o i n t  
t e n a n c y  w i t h  a r i g h t  o f  s u r v i v o r s h i p  is a n  a n c i e n t  
c o n c e p t  in A n g l o - A m e r i c a n  law. I t  w a s  n o t  c r e a t e d  
b y  t h e  U n i f o r m  P r o b a t e  Code.

4. T h e  b i l l ' s  p r o p o s e d  A S  1 3 . 3 3 . 2 1 5  p r o v i d e s  
p r o t e c t i o n s  t o  c r e d i t o r s  a n d  o t h e r s  i n  t h e  c a s e  o f  
a s s e t s  o u t s i d e  t h e  P O D  a c c o u n t  b e i n g  i n s u f f i c i e n t .

S u b s e c t i o n  (a) s a y s  t h a t  a t r a n s f e r  
r e s u l t i n g  f r o m  a r i g h t  o f  s u r v i v o r s h i p  o r  P O D  
d e s i g n a t i o n  is n o t  e f f e c t i v e  a g a i n s t  t h e  
e s t a t e  in s u c h  a s i t u a t i o n .
—  S u b s e c t i o n  (b) m a k e s  t h e  s u r v i v i n g  p a r t y  o r  
b e n e f i c i a r y  w h o  h a s  a l r e a d y  b e e n  p a i d  l i a b l e  
t o  t h e  e s t a t e  t o  t h e  e x t e n t  n e c e s s a r y  t o  
d i s c h a r g e  a n y  c l a i m s  a n d  a l l o w a n c e s .
—  T h e  o n e - y e a r  t i m e  l i m i t  f o r  s t a r t i n g  a 
p r o c e e d i n g  f o r  a c l a i m  o r  a l l o w a n c e  
f a c i l i t a t e s  w r a p p i n g  u p  t h e  e s t a t e ,  a n d  is 
c o n s i s t e n t  w i t h  e x i s t i n g  s t a t u t o r y  l i m i t s  f o r  
f i l i n g  c l a i m s  (e.g., AS  1 3 . 1 6 . 4 6 0 ' s  f o u r - m o n t h  
l i m i t ) .

5. T h e  b i l l ' s  p r o p o s e d  A S  1 3 . 3 3 . 2 2 6  p r o v i d e s  f u r t h e r  
p r o t e c t i o n .  I f  t h e  f i n a n c i a l  i n s t i t u t i o n  h a s  
r e c e i v e d  w r i t t e n  n o t i c e  f r o m  a p a r t y ,  f r o m  t h e  
p e r s o n a l  r e p r e s e n t a t i v e  o f  t h e  e s t a t e ,  or  f r o m  t h e  
s u r v i v i n g  s p o u s e  t h a t  p a y m e n t  u n d e r  t h e  t e r m s  o f  
t h e  a c c o u n t  a g r e e m e n t  s h o u l d  n o t  b e  m a d e ,  a n d  t h e  
i n s t i t u t i o n  p a y s  a n y w a y ,  it is p o t e n t i a l l y  l i a b l e .
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Hon. D a v i d  F i n k e l s t e i n ,  C h a i r  
H B  392, UPC, ar t .  V I  
J a n u a r y  28, 1 9 9 2

P a g e  3

6. C u r r e n t  A S  1 3 . 1 6 . 4 5 0  p r o v i d e s  t h a t  n o t i c e  t o  
c r e d i t o r s  m u s t  b e  p u b l i s h e d  o n c e  a w e e k  f o r  t h r e e  
s u c c e s s i v e  w e e k s  in a n e w s p a p e r  o f  g e n e r a l  
c i r c u l a t i o n  i n  t h e  j u d i c i a l  d i s t r i c t .  T h e  b i l l  
d o e s  n o t  c h a n g e  t h a t  s t a n d a r d  n o t i c e  p r o v i s i o n .  
A l t h o u g h  i t  is p o s s i b l e  t h a t  t h e  s w e e t h e a r t  w i l l  
b e a t  t h e  c r e d i t o r  t o  t h e  m o n e y  i n  t h e  a c c o u n t ,  s h e  
w o u l d  h a v e  t o  b e  fast, s i n c e  p u b l i c  n o t i c e  w i l l  b e  
g i v e n .

7. T h e  b i l l  d o e s  n o t  r e q u i r e  f i n a n c i a l  i n s t i t u t i o n s  to 
p r o v i d e  P O D  a c c o u n t s .  T h e y  r e t a i n  a l l  c u r r e n t  
o p t i o n s ,  s u c h  as j o i n t  a c c o u n t s  u s i n g  "or" b e t w e e n  
t h e  n a m e s  o f  t h e  o w n e r s  o f  t h e  a c c o u n t  (so- t h a t  
p a y m e n t  m a y  b e  m a d e  t o  A  o r  B o r  C) . T h e  b i l l  
m e r e l y  p r o v i d e s  s t a t u t o r y  a n s w e r s  t o  q u e s t i o n s  t h a t  
c a n  a r i s e  in c o n n e c t i o n  w i t h  t h i s  t y p e  o f  a c c o u n t .
A n d  i t  d o e s  s o  i n  t h e  f o r m  r e c o m m e n d e d  b y  t h e  
N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  
S t a t e  L a w s ,  t h e  b o d y  t h a t  p r o m u l g a t e d  t h e  U n i f o r m  
P r o b a t e  C o d e  itself.

T h a n k  y o u  f o r  c o n s i d e r i n g  t h e s e  c o m m e n t s .  I h o p e  t h a t  y o u  
f i n d  t h e m  h e l p f u l ,  a n d  I u r g e  a "Do P a s s "  f r o m  y o u r  c o m m i t t e e ,  for 
H B  392.

A r t h u r  H. P e t e r s o n  
U n i f o r m  L a w  C o m m i s s i o n e r  

f o r  A l a s k a

cc: Re p .  F r a n  U l m e r

sh\ap\finklst2.ltr
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Hon. D a v i d  F i n k e l s t e i n ,  C h a i r  
H o u s e  L a b o r  & C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V
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Re: H B  392, a m e n d i n g  U n i f o r m  P r o b a t e  Code, art. VI,
n o n p r o b a t e  t r a n s f e r s

D e a r  Rep. F i n k e l s t e i n :

A s  a u n i f o r m  l a w  c o m m i s s i o n e r  f o r  A l a s k a ,  I s u p p o r t  Rep. F r a n
U l m e r ' s  H B  392, p r o p o s i n g  t h e  r e v i s e d  art. V I  o f  t h e  U n i f o r m
P r o b a t e  C o d e  ( U P C ) .

T h e  b i l l  u p d a t e s  a p a r t  o f  A l a s k a ' s  U P C  i n  l i n e  w i t h  t h e  
p r o p o s a l  o f  t h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o r m  
S t a t e  L a w s  (NCCUSL) . S i n c e  A l a s k a  h a s  e n a c t e d  t h e  UPC, it is 
i m p o r t a n t  t o  k e e p  it u p  t o  d a t e  a n d  t o  m a i n t a i n  t h e  d e s i r e d  
u n i f o r m i t y  a m o n g  t h e  v a r i o u s  s t a t e s .

A t  t h e  r i s k  o f  d u p l i c a t i n g  w h a t  Rep. U l m e r  h a s  t o l d  y o u  a b o u t
t h e  bill, I w i l l  o f f e r  a f e w  c o m m e n t s .

C u r r e n t  A l a s k a  l a w  p r o v i d e s  f o r  t h e  r i g h t s  o f  s u r v i v o r s h i p  at 
t h e  d e a t h  of a p a r t y  t o  a m u l t i p l e - p e r s o n  d e p o s i t  a c c o u n t  w i t h  a 
" p a y  on d e a t h "  (POD) c l a u s e  in t h e  a c c o u n t  a g r e e m e n t .  H B  392 d o e s  
t w o  t h i n g s :

1. it i m p r o v e s  (by r e o r g a n i z i n g ,  c l a r i f y i n g ,  a n d
s i m p l i f y i n g )  art. V i ' s  P O D  p r o v i s i o n s  a n d  a d d s
l a n g u a g e  d e a l i n g  w i t h  P O D  c l a u s e s  in s i n g l e - p a r t y  
a c c o u n t s ;

2. it a d d s  " t r a n s f e r  on d e a t h "  (TOD) p r o v i s i o n s  f o r
i n v e s t m e n t  s e c u r i t i e s .

T h e  p u r p o s e  o f  b o t h  P O D  a n d  T O D  c l a u s e s  is t o  a c h i e v e  t h e  p a r t i e s '  
i n t e n d e d  p a s s i n g  o f  t h e  d e c e d e n t ' s  i n t e r e s t ,  w i t h o u t  t h e  e x p e n s e

s h / a :/ f in k e ls t -1 2 3
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and  d e l a y  o f  p r o b a t e  p r o c e e d i n g s .  O u r  c u r r e n t  l a w  a n d  t h i s  b i l l  
a r e  d i r e c t e d  a t  t h a t  same p u r p o s e .

I n  A l a s k a ' s  s t a t u t e - n u m b e r i n g  s y s t e m ,  UPC, a r t .  V I ,  c u r r e n t l y  
i s  AS 1 3 . 3 1 .  T h i s  b i l l  r e p l a c e s  AS 1 3 . 3 1  w i t h  AS 1 3 . 3 3 .  W h i l e  t h e  
t i t l e ,  c b . o p t e r ,  p a r t ,  a n d  a r t i c l e  d e s i g n a t i o n s  d i f f e r  b e tw e e n  o u r  
s y s t e m  and  t h e  U n i f o r m  A c t ,  t h e  s e c t i o n  n um be rs  a r e  t h e  sam e ; f o r  
e x a m p le ,  AS 1 3 . 3 3 . 1 0 1  i s  t h e  same a s  UPC S e c t i o n  6 - 1 0 1 .

T h i s  b i l l  m e t i c u l o u s l y  f o l l o w s  t h e  t e x t  o f  t h e  o f f i c i a l  NCCUSL 
v e r s i o n .  I  u n d e r s t a n d  f r o m  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  a t t o r n e y  
who p r e p a r e d  t h e  b i l l  f o r  A l a s k a  i n t r o d u c t i o n  t h a t  t h e  o n l y  c h a n g e s  
a r e  t h o s e  n e c e s s i t a t e d  b y  A l a s k a ' s  s t y l e  a nd  f o r m a t  r e q u i r e m e n t s ,  
w i t h  a v e r y  s l i g h t  r e w o r d i n g  o f  s e c .  6 -3 0 3  (AS 1 3 .  3 3 .  3 0 3 )  f o r  
c l a r i t y ,  a n d  t h e  a d d i t i o n  o f  d e f i n i t i o n s  o f  "POD" a n d  "TO D " i n  AS 
1 3 . 3 3 . 3 0 1 ;  n o  s u b s t a n t i v e  c h a n g e  i s  i n t e n d e d .

A c o p y  o f  an  NCCUSL f o u r - p a g e  s y n o p s i s  o f  t h e  a r t .  V I  c h a n g e s  
i s  a t t a c h e d .  T he  o f f i c i a l  p u b l i c a t i o n  o f  t h e  new a r t .  V I  i n c l u d e s  
t h e  NCCUSL 's  d e t a i l e d  s e c t i o n - b y - s e c t i o n  c o m m e n ta r y .  I  b e l i e v e  
t h a t  R ep . U lm e r  h a s  a l r e a d y  f u r n i s h e d  y o u  a b r i e f  s e c t i o n - b y -  
s e c t i o n  d e s c r i p t i o n  o f  t h e  b i l l ,  a n d  I  w i l l  n o t  d u p l i c a t e  i t .

T h i s  b i l l  r e f l e c t s  t h e  c o n t i n u i n g  n a t i o n a l  e f f o r t  t o  k e e p  t h e  
UPC c u r r e n t  a n d  t o  im p r o v e  i t .  HB 3 3 4 ,  now p e n d in g  i n  t h e  H ouse  
J u d i c i a r y  C o m m i t t e e ,  p r o p o s e s  t h e  U n i f o r m  S t a t u t o r y  R u le  A g a i n s t  
P e r p e t u i t i e s ,  a nd  i s  a n o t h e r  p a r t  o f  t h a t  e f f o r t .  A l s o ,  I  b e l i e v e  
t h a t  t h e  NCCUSL 's  r e v i s i o n  o f  UPC, a r t .  I I ,  on  w i l l s  a n d  i n t e s t a c y ,  
w i l l  b e  p r e s e n t e d  t o  t h e  A l a s k a  L e g i s l a t u r e .

F o r  t h e  g e n e r a l  b e n e f i t  o f  t h e  p e o p le  o f  t h i s  s t a t e ,  I  u r g e  
y o u r  f a v o r a b l e  a c t i o n  on  HB 392 (a s  w e l l  a s  on t h o s e  o t h e r  UPC 
c h a n g e s  when t h e y  come b e f o r e  y o u ) .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

A r t h u r  H. P e t e r s o n  
U n i f o r m  Law C o m m is s io n e r  

f o r  A la s k a
A H P rsh
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A M E N D M E N T S  T O  U N I F O R M  P R O B A T E  C O D E  A R T I C L E  V I  

U N I F O R M  N O N P R O B A T E  T R A N S F E R S  O N  D E A T H  A C T  

U N I F O R M  M U L T I P L E - P E R S O N  A C C O U N T S  A C T  

U N I F O R M  T O D  S E C U R I T Y  R E G I S T R A T I O N  A C T

I N T R O D U C T I O N

T h e  U n i f o r m  P r o b a t e  C o d e  (UPC) 
w a s  p r o m u l g a t e d  in  1 9 69. O n e  o f  
its m o s t  p o p u l a r  f e a t u r e s  h a s  
b e e n  A r t i c l e  VI,, w h i c h  is e n t i t­
le d  N o n p r o b a t e  T r a n s f e r s .  A r ­
t i c l e  V I  c l a r i f i e s  t h e  l a w  o f  
j o i n t  t e n a n c y  a n d  t e n a n c y  in 
c o m m o n  f o r  d e p o s i t  a c c o u n t s ,  w i t h  
o r  w i t h o u t  r i g h t  o f  s u r v i v o r s h i p ,  
a n d  d e c l a r e s  t h a t  p a y - o n - d e a t h  
(POD) c l a u s e s  in  t h e  c o n t r a c t s  
t h a t  e s t a b l i s h  d e p o s i t  a c c o u n t s  
a r e  n o n t e s t a m e n t a r y .  W h a t  t h i s  
l a t t e r  m e a n s  is t h a t  s u c h  c l a u s e s  
a l l o w  t h e  p a y m e n t  o f  t h e  f u n d s  in 
?»n a c c o u n t  t o  t h e  b e n e f i c i a r y  
n a m e d  i n  a P O D  c l a u s e  e v e n  t h o u g h  
t h e  c l a u s e  d o e s  n o t  m e e t  t h e  
f o r m a l  r e q u i r e m e n t s  f o r  a w i ll. 
F u r t h e r ,  t h e  m o n e y  is p a i d  w i t h­
o u t  p a s s i n g  t h r o u g h  t h e  e s t a t e  of 
t h e  d e c e d e n t  a c c o u n t  h o l d e r .  T h e  
e x p e n s e  a n d  d e l a y  o f p r o b a t e  
t h e r e b y  a v o i d e d .  A r t i c l e  V I  h a s  
s t i m u l a t e d  l e g i s l a t i v e  a c t i v i t y  
w e l l  b e y o n d  t h e  s t a t e s  t h a t  h a v e  
a d o p t e d  t h e  w h o l e  UPC. O v e r  h a l f  
t h e  s t a t e s  h a v e  a d o p t e d  p r o v i s­
ion s  in t h e i r  l a w  a n a l o g o u s  to 
A r t i c l e  VI.

In 1989, s i g n i f i c a n t  a m e n d­
m e n t s  t o  A r t i c l e  V I  o f  t h e  U P C  
h a v e  b e e n  p r o m u l g a t e d  b y  t h e  
U n i f o r m  L a w  C o m m i s s i o n e r s  ( U L C ) .

T h e  a m e n d m e n t s  o f f e r  s u b s t a n t i a l  
i m p r o v e m e n t s  to  A r t i c l e  V I  o v e r  
t h e  1969 v e r s i o n .  In  a d d i t i o n  t o  
i m p r o v e d  p a y - o n - d e a t h  d e p o s i t  
a c c o u n t s ,  t h e  a m e n d e d  A r t i c l e  VI  
p r o v i d e s  f o r  t r a n s f e r - o n - d e a t h  
(TOD) i n v e s t m e n t  s e c u r i t i e s  
s t o c k s , b o n d s , m u t u a l  B u n d  
s h a r e s , s e c u r i t y  a c c o u n t s , a n H  
t h e  like. S u c h  s e c u r i t i e s  c a n  b e  
t r a n s f e r r e d  o n  d e a t h  t o  n a m e d  
b e n e f i c i a r i e s .  T h e  t r a n s f e r s ,  
l i k e  P O D  d e p o s i t  a c c o u n t s ,  a r e  
n o n t e s t a m e n t a r y  a n d  d o  n o t  fa l l  
i n t o  t h e  p r o b a t e  e s t a t e  o f  t h e  
d e c e a s e d  h o l d e r  o f  t h e s e  s e c u r i­
ties.  A  w h o l e  n e w  e c h e l o n  o f  
p r o p e r t y  c a n  b e  k e p t  o u t  o f  t h e  
p r o b a t e  e s t a t e ,  t h e r e f o r e ,  a n d  
e s t a t e  p l a n n i n g  f o r  t h e  p u r p o s e  
o f  a v o i d i n g  p r o b a t e  b e c o m e s  e a s­
ier.

T h e s e  a m e n d m e n t s  t o  A r t i c l e  VI  
o f  t h e  U P C  a r e  a l s o  p r e s e n t e d  as 
s e p a r a t e  u n i f o r m  a c t s  t h a t  c a n  b e  
a d o p t e d  i n d e p e n d e n t l y ,  e v e n  if a 
s t a t e  h a s  n o t  a d o p t e d  t h e  UPC. 
T h r e e  a c t s  a r e  a c t u a l l y  c r e a t e d  
f r o m  t h e s e  a m e n d m e n t s  t o  A r t i c l e  
VI. T h e y  a r e  t h e  U N I F O R M  N O N­
P R O B A T E  T R A N S F E R S  O N  D E A T H  A C T  
( U N P T O D A ) , U N I F O R M  M U L T I P L E - P E R­
S O N  A C C O U N T S  A C T  (UMPACA) a n d  t h e  
U N I F O R M  T O D  S E C U R I T Y  R E G I S T R A T I O N  
A C T  ( U T O D S R A ) . S o m e  e x p l a n a t i o n ,  
h o w e v e r ,  is n e c e s s a r y  as t o  t h e



a r r a n g e m e n t  o f  t h e s e  t h r e e  a c t s .  
U N P T O D A  is t h e  w h o l e  U P C  A r t i c l e  
VI, and c o n t a i n s  b o t h  U M P A C A  a n d  
O T O D S R A  w i t h i n  it.. U M P A C A  a n d  
U T O D S R A  a r e  s e t  ou t ,  s e p a r a t e l y ,  
to a l l o w  s t a t e s  t o  p i c k  u p  t h e  
a c t  not d u p l i c a t e d  i n  e x i s t i n g  
law. T h e  U L C  w o u l d  e n c o u r a g e  
e v e r y  s t a t e  t o  a d o p t  t h e  f u l l  
t e x t  of U N P T O D A ,  b u t  l e a v e s  o p ­
t i o n s  f o r  s t a t e s  t h a t  h a v e  p a r a l ­
lel law t o  a n y  p a r t  o f  U N P T O D A .

UPC A R T I C L E  V I . P A R T S  1 A N D  2 , 
(UNPTODA) ( U M P A C A )

A r t i c l e  V I  o f  t h e  U P C  d e a l s  
p r i m a r i l y  w i t h  m u l t i p l e - p a r t y
a c c o u n t s  in t h e  o r i g i n a l  1 9 6 9  
v e r s i o n .  I n  t h e  1 9 6 9  UPC, a
" m u l t i p l e  p a r t y  a c c o u n t "  w a s
d e f i n e d  a s  " a n y  o f  t h e  f o l l o w i n g
t y p e s  o f  a c c o u n t :  (1) j o i n t
a c count, (ii) a P . O . D .  a c c o u n t ,  
or (iii) a t r u s t  a c c o u n t . "  O r i g ­
inal A r t i c l e  V I  g o v e r n s  o w n e r s h i p  
of s u c h  a c c o u n t s  d u r i n g  life, 
r i g h t s  o f  s u r v i v o r s h i p  a t  d e a t h  
of a p a r t y ,  t h e  e f f e c t  of  p a y - o n -  
d e a t h  p r o v i s i o n s ,  c r e d i t o r s '  
rights, a n d  t h e  r i g h t s  a n d  l i a b i­
lit i e s  o f  f i n a n c i a l  i n s t i t u t i o n s  
p e r t a i n i n g  t o  s u c h  a c c o u n t s .

U P C  A r t i c l e  VI, P a r t s  1 a n d  2, 
a l s o  k n o w n  a s  U M P A C A  g o v e r n s  t h e  
s a m e  t o p i c s .  O r i g i n a l  A r t i c l e  V I
is r e o r g a n i z e d  a n d  c o n s i d e r a b l y
c l a r i f i e d , h o w e v e r .  I t  a l s o  m a k e s
t h e  u s e  o f  m u l t i p l e - p a r t y
accounts, s i m p l e r "  T h e  d e f i n i t i o n  
of " m u l t i p l e - p a r t y  a c c o u n t "  in 
U M P A C A  f o r  e x a m p l e ,  is d i f f e r e n t ,  
"an a c c o u n t  p a y a b l e  o n  r e q u e s t  t o  
one or  m o r e  o f  t w o  o r  m o r e  p a r ­
ties, w h e t h e r  o r  n o t  m e n t i o n  is 
m a d e  of a r i g h t  o f  s u r v i v o r s h i p .
A P O D  a c c o u n t  is n o t ,  t h e r e f o r e ,  
a u t o m a t i c a l l y  a m u l t i p l e - p a r t y  
account, a s  i t  is u n d e r  o r i g i n a l  
A r t i c l e  VI. P O D  b e c o m e s a di s ­
p o s i t i o n  t h a t " can.,, bep m a d e _  in'

e i t h e r  s i n g l e - p a r t y  o r  m u l t i p l e -  
p~arty a c counts'. U n d e r  o r i g i n a l  
A r t i c l e  VI, t h a t  w a s  n o t  so 
c l e a r .

U n d e r  U M P A C A  b o t h  s i n g l e - p a r t y  
a n d  m u l t i p i e - p a r t y " a c c o u n t s  c a n  
h a v e ' P O D  p r  o v i si  o ris i n  a s i n g l e -  
p a r F y  account," t h e  a c c o u n t  h o l d e r  
h a s  a l l  p o w e r  o v e r  t h e  a c c o u n t  
f u n d s  w h i l e  a l i v e .  A t  d e a t h ,  t h e  
P O D  b e n e f i c i a r y  t a k e s  t h e m .  In 
a m u l t i p l e - p a r t y  s i t u a t i o n ,  t h e r e  
a r e  o p t i o n s .  T h e  p a r t i e s  m a y  
h a v e  a r i g h t  o f  s u r v i v o r s h i p  t h a t  
p r e c e d e s  a P O D  b e n e f i c i a r y .  T h e y  
m a y  h a v e  r i g h t  o f  s u r v i v o r s h i p  
a n d  n o t  b o t h e r  w i t h  a n y  P O D  b e n e­
f i c i a r y .  T h e y  a l s o  c a n  h a v e  a 
m u l t i p l e - p a r t y  a c c o u n t  w i t h o u t  
a n y  r i g h t  o f  s u r v i v o r s h i p .  If  a 
p a r t y  d i e s  w h e n  t h e r e  is n o  r i g h t  
o f  s u r v i v o r s h i p ,  h i s  o r  h e r  s h a r e  
f a l l s  i n t o  t h e  e s t a t e .  In all 
c a s e s ,  t h e  m u l t i p l e  p a r t i e s  h a v e  
p o w e r  o v e r  t h e  f u n d s  d u r i n g  t h e i r  
l i v e s .  I f  t h e r e  is a n y  P O D  b e n e­
f i c i a r y ,  h i s  o r  h e r  r i g h t s  c o m­
m e n c e  u p o n  t h e  d e a t h  of  t h e  l a s t  
p a r t y  t o  t h e  a c c o u n t .

O r i g i n a l  A r t i c l e  V I  p r e s u m e d  
r i g h t  o f  s u r v i v o r s h i p  in a m u l t i­
p l e - p a r t y  a c c o u n t  u n l e s s  t h e r e  is 
" c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  of 
a d i f f e r e n t  i n t e n t i o n  at  t h e  t i m e  
t h e  a c c o u n t  is c r e a t e d . "  U M P A C A  
t a k e s  a s l i g h t l y  d i f f e r e n t  a p­
p r o a c h .  I t  p r o v i d e s  a n  e a s y - t o -  
u s e  s t a t u t o r y f o r m  t h a t  a l l o w s  
s e l e c t i o n  o f  a n y  o p t i o n , f r o m  a 
s i m p l e  s i n g l e - p a r t y  a c c o u n t  t o  a 
m u l t i p l e - p a r t y  a c c o u n t  w i t h  o r  
w i t h o u t  P O D  d e s i g n a t i o n ,  and, 
w i t h  o r  w i t h o u t  r i g h t  of s u r v i v­
o r s h i p .  B y  c h e c k i n g  t h e  form, 
t h e  p a r t i e s  c h o o s e  t h e i r  t y p e  of 
a c c o u n t ,  d e f i n i t i v e l y  e s t a b l i s h­
i n g  t h e i r  i n t e n t .

U M P A C A  e x p l i c i t l y  p r o v i d e s  for 
a n  a c c o u n t  w i t h  a n  a g e n c y  d e s i g­
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n a t i o n ,  s o m e t h i n g  t h a t  is o n l y  
i m p l i e d  in o r i g i n a l  A r t i c l e  VI. 
A n  a g e n t  is a p e r s o n  a p p o i n t e d  to  
a c t  f o r  t h e  p e r s o n  w h o  o p e n s  the 
a c c o u n t .  A n  a g e n t  a c t s  in t h e  
p l a c e  of t h e  p r i n c i p a l  w h o  a p­
p o i n t s  t h e  a g e n t  a n d  b i n d s  t h e  
p r i n c i p a l  b y  h i s  o r  h e r  a c t i o n s .  
U M P A C A  t r e a t s  a l l  a g e n c y  p o w e r s  
a s  d u r a b l e  p o w e r s , s u r v i v i n g  t h e  
i n c a p a c i t y  o f  t h e  a c c o u n t  h o l d e r ,  
u n l e s s  t h e r e  is s p e c i f i c  l a n g u a g e  
l i m i t i n g  them. W h e n  t h e  p o w e r s  
o f  a n  a g e n t  a r e  d u r a b l e ,  t h e y  
c o n t i n u e  w h e n  t h e  p r i n c i p a l  (ac­
c o u n t  h o l d e r )  b e c o m e s  i n c a p a b l e  
o f  e x e r c i s i n g  h i s  o r  h e r  o w n  
p o w e r s .  U M P A C A  e l i m i n a t e s  a n y  
a m b i g u i t y  as to t h e  a p p l i c a b i l i t y  
o f  A r t i c l e  VI  to  s u c h  a c c o u n t s .

U M P A C A  p u t s  f i n a n c i a l  i n s t i t u -  
t i o n T ~ i n  m u c h  t h e" s a m e  posi'tiorT 
t h a t  t h e y__we r e  in u n d e r  o r ig i n a l  
A r t i c l e  V I . T h e y  m a y  d e a l  w i t h  
p a r t i e s ,  a g e nts, a n d  P O D  b e n e f i c­
i a r i e s  a c c o r d i n g  t o  t h e  t e r m s  of  
t h e  c o n t r a c t ,  a n d  m a y  t a k e  r e p r e­
s e n t a t i o n s  o f  r i g h t s  t o  f u n d s  in 
d e p o s i t  a c c o u n t s  o n  t h e i r  face. 
T h e s e  a r e  t h e  p r i n c i p a l  f e a t u r e s  
o f  U M P A C A  b o t h  as  a s e p a r a t e  a c t  
a n d  as a p a r t  of t h e  n e w  A r t i c l e  
V I  o f  t h e  UPC, a n d  U N P T O D A .

U P C  A R T I C L E  VI, P A R T  3 (UNPTODA) 
( U T O DSRA)

T h e  p r i n c i p al a d d i t i o n t o n e w  
A r t i c l e  VI  is' a l s o _ t h e  s u l n e c t  
m a t t e r  o f  th _e_sep,arate U T O D S R A ^ 
P r i o r  t o  U T O D S R A  t h e r e  h a s  .bee"n 
no  s i m p l e  w a y  to m a k e  n o n t e s t a­
m e n t a r y  d i s p o s i t i o ns o f  i n v e s t - 
m e n t  s e c u r it i e s  t o  d e s i g n a t e d  
b e n e f i c i a r i e s  w h e n  t h e i r  o w n e r  
d i e s .  T h e  T O D  d e s i g n a t i o n  a u t h­
o r i z e d  in U T O D S R A  p r o v i d e s  t h e  
s i m p l e  m e c h a n i s m .  A  T O D  c l a u s e ,  
n a m i n g  a b e n e f i c i a r y ,  r e g i s t e r e d  
in t h e  a p p r o p r i a t e  p l a c e  v i s - a -  
v i s  t h e  p a r t i c u l a r  k i n d  o f  i n­

v e s t m e n t  s e c u r i t y  a c c o m p l i s h e s  
s u c h  a d i s t r i b u t i o n .  I f  t h e  l a s t  
o w n e r  (th.-.re m a y  b e  m u l t i p l e  
o w n e r s h i p  o f  s e c u r i t i e s ,  a l so) o f  
a s e c u r i t y  d i e s , t h e n  t h e  o w n e r -  
s h i p  of  t h e  s e c u r i t y  t r a n s f e r s  to
t h e  n a m e d  b e n e f i c i a ry  w i t h o u t
p r o b ate.

I n v e s t m e n t  s e c u r i t i e s  c o m e  in 
a n u m b e r  o f  d i f f e r e n t  f o r m s ,  a n d  
w h a t  s t e p s  b e c o m e  a r e g i s t r a t i o n  
is d e p e n d e n t  u p o n  t h a t  f o rm. A  
" s e c u r i t y ' 1 is d e f i n e d  in U T O D S R A  
as "a s h a r e ,  p a r t i c i p a t i o n ,  o r  
o t h e r  i n t e r e s t  i n  p r o p e r t y ,  in a 
b u s i n e s s ,  o r  i n  a n  o b l i g a t i o n  o f  
a n  e n t e r p r i s e  o r  o t h e r  i s s u e r ,  
a n d  i n c l u d e s  a c e r t i f i c a t e d  s e c­
urity, an  u n c e r t i f i c a t e d  s e c u r i­
ty, a n d  a s e c u r i t y  . a c c o u n t . "  
T h i s  d e f i n i t i o n  s h o u l d  n o t  b e  
c o n f u s e d  w i t h  o t h e r  d e f i n i t i o n s  
f o r  o t h e r  p u r p o s e s .

In p r a c t i c e  t h e r e  a r e  t h r e e  
k i n d s  o f  s e c u r i t i e s ,  c e r t i f i c a t e d ' 
se.curitj.es, u n c e r t i f i c a t e d  s e c u r­
ities, a n d  s e c u r i t y  a c c o u n t s .  
T r a d i t i o n a l l y ,  s t o c k s  a n d  b o n d s  
a r e  r e p r e s e n t e d  b y  a c e r t i f i c a t e  
a n d  a p p r o p r i a t e  t r a n s f e r  o f  t h e  
c e r t i f i c a t e  t r a n s f e r s  t h e  s e c u r­
ity. If  t h e r e  is a  c e r t i f i c a t e ,  
r e g i s t r a t i o n  m e a n s  i s s u a n c e  of  a 
c e r t i f i c a t e  s h o w i n g  its o w n e r s h i p  
- if i n  T O D  f o r m ,  w i t h  t h e  t e r m s  
T O D  o r  e q u i v a l e n t  a n d  t h e  n a m e  of 
t h e  b e n e f i c i a r y .

S o m e  s e c u r i t i e s  a r e  t r a d i t i o n­
a l l y  u n c e r t i f i c a t e d ,  a n d  some, 
l i k e  c o r p o r a t e  s t o c k  m a y  b e  e i t h­
er  c e r t i f i c a t e d  o r  u n c e r t i f i c a t­
ed. E x a m p l e s  o f  c o m m o n l y  u n c e r­
t i f i c a t e d  s e c u r i t i e s  a r e  m u t u a l  
f u n d  s h a r e s ,  o p t i o n s  c o n t r a c t s ,  
a n d  U.S. T r e a s u r y  b o n d s .  R e g i s ­
t r a t i o n  w i t h  r e s p e c t  t o  t h e s e  
k i n d s  o f  s e c u r i t i e s  is a c c o m­
p l i s h e d  b y  p u t t i n g  t h e  T O D  d e s i g -
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n a t i o n  o n  t h e  r e c o r d s  o f  t h e  
i s s u i n g  e n t i t y .

R e g i s t e r i n g  T O D  d e s i g n a t i o n s  
o n  c e r t i f i c a t e s  o r  o n  t h e  b o o k s  
o f  t h e  i s s u e r  is n o t  a p r a c t i c a l  
s o l u t i o n  f o r  m a n y  i n v e s t o r s .  
M o s t  i n v e s t o r s  u s e  b r o k e r s  a n d  
b r o k e r a g e  a c c o u n t s ,  a n d  n e v e r  s e e  
a n y  e v i d e n c e  o f  t h e i r  o w n e r s h i p  
o f  s e c u r i t i e s ,  e x c e p t  in t h e  f o r m  
o f  b r o k e r a g e  s t a t e m e n t s .  S o  it 
is i m p o r t a n t  t h a t  t h e  d e f i n i t i o n  
of~~,Ts e c m r i t y ^ t~ f h  u t o d s r a  i n c l u d e s  
lTs e c u r i t y  a c c o u n t ." T h i s  m e a n s  

“b r o k e r a g et h a t -
r e g i s t e r  T O D  b e n e f i c i a r i e s  o n  
t h e i r  a c c o u n t s  f o r  a n  e f f e c t i v e ,

diath,._ P r o b a b l y  m o s t  p e o p l e  w i l l  
u s e  t h e  T O D  d e s i g n a t i o n  o n  t h e i r  
b r o k e r a g e  a c c o u n t s  as t h e  m o s t  
e x p e d i t i o u s  a n d  e f f i c i e n t  w a y  t o  
a c c o m p l i s h  d e s i r e d  e s t a t e  plarv- 
nincr.

T h e s e  a r e  t h e  p r i n c i p a l  p r o­
v i s i o n s  o f  a m e n d e d  U P C  A r t i c l e  
VI, a n d  t h e  n e w  a c t s ,  U N P T O D A ,  
U M P A C A  a n d  U T O D S R A ,  w h i c h  are 
d e r i v e d  f r o m  A r t i c l e  VI. A d o p­
t i o n  in t h e  c o m p l e t e  f o r m  a s  p a r t  
o f  t h e  U P C  o r  i n  t h e  f r e e - s t a n d­
i n g  f o r m  o f  U N P T O D A  is t h e  m o s t  
d e s i r a b l e .  B u t  t h e  e x i s t e n c e  of 
U M P A C A  a n d  U T O D S R A ,  s e p a r a t e l y ,  
e x p a n d s  o p t i o n s .  T h e  f u l l  b e n e­
fi t s  o f  P O D  a n d  T O D  d e s i g n a t i o n s  
c a n n o t  b e  a c h i e v e d  u n l e s s  t h e  l a w  
in  e v e r y  s t a t e  r e c o g n i z e s  t h e m  in 
t h e  s a m e  w a y .  U n i f o r m i t y  is 
d e m a n d e d .

C O N C L U S IO N

T h e r e  a r e  s o m e  o t h e r  a s p e c t s  
o f  T O D  r e g i s t r a t i o n  t h a t  s h o u l d  
b e  m e n t i o n e d .  A  T O D  d e s i g n a t i o n  
m a y  b e  m a d e  o n l y  b y  a s o l e  o w n e r  
o r  m u l t i p l e  o w n e r s  w i t h  r i g h t  o f  
s u r v i v o r s h i p . S e c u r i t i e s  h e l d  b y  
t e n a n t s  in  c o m m o n  c a n n o t  b e  r e g ­
i s t e r e d  w i t h  a T O D  d e s i g n a t i o n .  
T h i s  r e s t r i c t i o n  i s  t o  p r e c l u d e  
d i f f i c u l t y  w i t h  f r a c t i o n a l  o w n e r ­
s h i p  r i g h t s .  L i k e  a f i n a n c i a l 
i n s t i t u t i o n  withT m u l t i p l e  p a r t y  
a c c o u n t s ,  a s e c u r i t i e s ~ i s s u e r  is 
s u b j e c t  t o  t h e  c o n t r a c t  a n d  is 
e n t i t l e d  t o  d e a l  w i t h  p a r t i e s  o n  
t h e  f a c e  of a n y  r e p r e s e n t a t i o n ^  
m a d e . T h e r e  is n o  o b l i g a t i o n  t o  
l o o k  b e y o n d  s u c h  r e p r e s e n t a t i o n s  
t o  g u a r a n t e e  t h e i r  a u t h e n t i c i t y .  
T h e  i s s u e r  s e t s  t h e  r u l e s  f o r  
a c c e p t i n g  T O D  d e s i g n a t i o n s .  N o  
i s s u e r  is f o r c e d  t p _ r e g i s t e r  T O D  
d e s i g n a t i o n s .

F o u n d e d  i n  1 8 9 2 ,  t h e  N a t i o n a l  
C o n f e r e n c e :  o f  C o m m i s s i o n e r s  
o n  U n i f o r m .  S t a t e  L a w s  ;is.: a 

... c o n f e d e r a t i o n  o f  state, c o m­
m i s s i o n e r s  o n .. u n i f o r m  :. laws. 
I t s  m e m b e r s h i p  i s c o m p r i s e d  
of. 3 Q 0  p r a c t i c i n g  l a w y e r s ;  
j u d g e s ,  and. law- p r o f e s s o r s  
w h o  a r e  a p p o i n t e d :  b y  e a c h  o f  
t h e  50 states:; the. D i s t r i c t  
o f  C o l u m b i a ,  Puerto. R i c o  a n d  
the. U. S .  V i r g i n  I s l a n d s  t o  

. d r a f t  u n i f o r m  a n d  m o d e l  s t a t e  
l a w s  a n d  w o r k  ; t o w a r d  t h e i r  
e n a c t m e n t .
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