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HOUSE BILL NO. 367
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USE OR INGESTION OF CONTROLLED SUBST.
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FISCAL NOTE
XO

STATE OF ALASKA BILL NO. H.B. 367

1992 LEGISLATIVE SESSION
Revision Date: 02/22/92 Departrrent Affected: Corrections
'Tide:  "An Act relating to the use or BRU. Statewide Operations
ingestion of controlled substances." Conmponent: Various
Sponsor: "Rep. Zawacki > ]

House HESS COMPONENT SERIAL NO.
EXPENDITURES/REVENUES: (Thousands of Doiars)

OPERATING FY 93 FY 94 FY 95 Fv 96 FY 97 FY 98 i
PERSONAL SERVICES " Vo
TRAVEL I ! I I I !

s MONTRACTUAL .. ........ . 2628 ..+ 2628 , 2628.. 262.8 . -262-8 . . 252.3 .
SUPPLIES I I I
LEQUIPMENT./. L S - m-

‘“land & structures-*" .
.grants, claims . C oy

MISCELLANEQUS-

TOTAL OPERATING .. 262.8-m o+ 262-8- . 262v8 +  2-628-¢ OR28  +-262.8
CAPITAL e, Y o -Dr.-.... . -0- . mtO- . - Qt .. 0.
REVENUE o . . .o *t
" ! o L] - - [ .
FUND SOURCE: ** oe_B- oo -f'[- -d- 1-6
. e VAN M1 Wi -1 =TT ‘= 17 e 3,
FUNDING: (Thousands of Dollars) . - f j
GENERAL FUND 262.8 262.8 262.8 262.8 262.8 262.8
FEDERAL FUNDS . 1 e e o - .
W ther I VR e P¥ e V*e Vry
FUND SOURCE:
TOTAL., .. v .- . 262.8.. 262.8 . 262.8 262.8. .252,8 . .262.8
POSITIONS: ~p I, Hx el K0 R B L e eoXeme
FULL-TIME 0 ! 0 0 1 0 ! 0 ! 0
PART-TIME 0 1 0 1 0 1 0 1 0 1 0
| TEMPORARY 0 | 0 i 0 1 0 1 0 i 0

Estimate of current year inmpact

ANALYSIS: (Attach a seoarate page if necessary.)

Inis revised fiscal analysis corrects an erroneous assumption nede in the fiscal
note dated 2/5/92, chat the bill would restore past practice.

Prepared 3y:  DX-re :chenker. Legislative Liaison_____ phono: 376

Division: _  Cortimi S™* one**1> Of*fc;? _ Data: 02/20/92

Aoprovea by Commissioner: | * ovd FaT™. - Thnrt.i ss* 7res
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CONTINUATION OF FISCAL ANALYSIS (REVISED 2/21/92)

This..bill..,would..reverse.....the. recent Thronsen. decision which held,
that a peison cannot be prosecutad for "possession by consumption."
In Thronsen. the police had a search warrant for a house which
uthorized 'them 'to look-'or drugs/paraphernalia.' The-defer.dant was
resent and appeared to have ingested dru?s, so_his blood and urine
ere tested and confirmed the presence of cocaine. He was charged
ith possession of paraphernalia as well as possession of cocaine
n his blood system. The jury found him not guilty on the syringe
harge and the possession ‘oy consumption charge was overturned by
the courts. The circumstances of this case suggest that charges of
"possession by consumption" w ill sten%t_hen, the State's ability to
win

a
P
W
W

O =

convictions in dru% cases. If t
ony.,drug ..offenders..,by.,,ten,,percent, ..approximately ,16. offenders
r mearee-will'.-be=<-incarcerated- for- ah,- average;of -12 additional'.™
s. |f the Department contracted for additional community
ential center. beds to accomodate'this increase/-the cost would
-offenders X- 365 days. X* $4.5.00 =-$262,800.. 00. . .cccccccriirrrnn

I IS increases the numbér of
r

D

This estimate'is based on costs for contract communijty beds since
‘it 'mcannot""bel ‘accurately' +predicted-"" when"-the “'increases ««min
incarceration days w il actuaIIY result in adding new prison beds
to.the current correctional system, based on this b ill alone..

Therefor, using the daily'cost of a'prison' bed'for each add'itional

of "each--existing bed is already reflected i'n the Department's
t.  However, any increase in the number or Ien?ths of prison

obation sentences-will .accelerate -the., need .for additional

onstruction, additional correctional staff and additional

fficers:. The probation population is currently growing

_ f about 4% per-year.¢ The"prison" population-is"curfantly'
ing fairly stable.

page 2 of 2
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CS FOR HOUSE BELL NO. 367 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

SEVENTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVES ZAWACKI, Taylor, Leman, Baker, Sharp, GJPhilllps, ClDavfa

A BELL
FOR AN ACT ENTITLED

1 "An Act relating to the possession of controlled substances."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

N

* Section 1. PURPOSE. In its recent decision in State v. Thronsen, 809 P.2d 941, the Alaska Court
of Appeals ruled that a defendant could not be convicted of misconduct involving a controlled substance

in the fourth degree based on the presence in the defendant’s blood of quantities of cocaine that the

3

4

5

6 defendant had ingested. The appellate court affirmed the trial court’s dismissal of the indictment
7 alleging that the defendant had possessed cocaine in the defendant’s body. The purpose of this Act is
8 to set aside the ruling of that decision and its effect so that a person may be convicted on the basis of
9 use or ingestion of a controlled substance on the same basis as the person’s possession of the substance.

10 * Sec. 2. AS 11.71.900 is amended by adding ? new paragraph to read:

11 (30) "possess" means exercising dominion or control over or having physical
12 possession of a controlled substance, and includes injecting, inhaling, swallowing, or otherwise
13 introducing the substance into the person’s body or bloodstream.

I CSHB 367( )

New Texz Underlined (DELETED TEXT BRACKETED]



RepresentativeJim Zawacki

MEMORANDUM

TO ALL LEGISLATORS
FROM: Representative Jim ZawacAi
DATE: January 27, 1992

RE HB367

Attached is a copy of HB367 for your consideration and review.
I introduced this legislation to eliminate a loophole that
currently exists in AS 11.71.040 (@)((3)(A).

Under current law, a person who has recently or immediately
ingested a controlled substance cannot be charged with
possession of a controlled substance.

Also attached is page 17 of the Legislative Affairs Agency"s

report to the Legislature "Examining Court Decisions and
Opinions of the Attorney General Construing Alaska Statutes.™

The report recommends "legislative review” and describes the
current statute as "illogical.”

I firmly believe that this loophole should be corrected in
order to aid our law enforcement agencies and personnel and to
correct an unfortunate error contained iIn AS 11.71.040.

Please contact Portia in my office (2724) if you would like to
Co-Sponsor H3367 or i1f you have any questions or would like
additional information.

Thank you very much and 1 look forward to hearing from you.

RABBIT CREEK +  BEAR VALLEY « OCEANVIEW + BIRD CREEK + INDIAN « GIRDWOOD +  NiKISKI

'S



BILL NO: HB 367 DATE: February 3, 1992

TlTLE An Act relating to the CONTACT Gayle A. Horetski
use or ingestion cf Deputy Commissioner
controlled substances. 465-4322

HB 367 would amend the existing controlled substance laws to make it clear that a
person who has ingested a controlled substance is guilty of misconduct involving a
controlled substance. This would have the effect of setting aside the Alaska Court of
Appeais decision in State v. Thronsen. 809 p. 2d 941 (Ak. App. 1991). In that case the
court ruled that a person who injected cocaine into himself at a "crack house” in
Fairbanks could not be found guilty of "possession” of that cocaine.

The legislative Affairs Agency, after reviewing the Thronsen case, recommended that
the Legislature consider addressing this anomaly. At page 17 of its report the agency
stales: "It seems illogical to punish a person possessing a drug for personal use before it
is used, but not to punish that person when he or she has just used it." The Department
of Public Safety agrees with that statement, and supports HB 367.



J

| WALTERJ. HICKEL, GOVERNOR

|
) = REPLY TO:
DEPARTMENT OF CORRECTIONS P.0. BOX T
/ JUNEAU, ALASKA 99811-2000

I PHONE (907) 465-3376

February 4, 1992

The Honorable Jim Zawacki

Alaska State House of Representatives
P.O. Box V

Juneau, Alaska 99811

Dear Representative Zawacki,

I have reviewed House Bill 367, which you introduced to eliminate
a loophole in our statutes dealing with possession of controlled
substances. I am responding to your letter dated January 24, 1992
requesting the Department®s position on this bill.

The Department of Corrections fully supports this proposed
legislation. The availability of urinalysis and other chemical
testing to detect illegal drug use has been of immeasurable help to
our Department in our efforts to detect and curtail drug use in

institutions, as well as by probationers/parolees. It seems
unreasonable to prevent law enforcement agencies from using such
technology to detect: illegal drug use. I concur that recent use or

ingestion of a controlled substance should be treated the same as
possession without intent to deliver.

Thank you for the opportunity to express the Department®"s position
in support of your bill.

Lloycr Hames
Commissioner



STATE CFA ASA MEVCRANDLM
CEPARTVENT GHLAW

TO: Charlie Cole DATE: February 24, 1992
Attorney General

THRU: PHONE: 452-1565

FROM: Harry L. Davis RE: House Bill #67
District Attorney
Fairbanks DAO

House Bill 367 misses the mark in correcting the Thronsen «

ldecision, Jj Under present law it is unlawful to knowingly use or
ingest a controlled substance since one must possess it in order to
use or ingest it. The problem with Thronsen 1is that it legalizes
the possession of controlled substances in one"s body. The
practical problem of this is that we cannot prove when and where a
person knowingly ingested the controlled substance. An example of
this would be where a defendant ingests PCP in Seattle, gets on a
plane and is arrested in Anchorage a few hours later. Even though
the defendant would still have the controlled substance in his body
and still be under its influence there would be no crime in Alaska
since the ingestion and use occurred outside the jJurisdiction of
Alaska.

possess means having physical possession or the exercise

6f dem.nmh BF BOMiFol 6VEF a dmg 6F havimg a drug ih 6R&'s b@@lw

urine or b 1 c o d

The Supreme Court might declare the statute
unconstitutional under Ravin but that is a risk we run every time
we pass drug legislation.

HLD/rlr
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ANCHORAGE DISTRICT ATTORNEYS OFFICE ~ Memorandum

Alaska Department of Law/Criminal Division

TO: The Hon. Charles E. cole
Attorney General
FROM: Edward E. McNally
Anchorage District Attorney
DATE: February 28, 1992
RE: Comments for Representative Zawacki on House Bill No. 367

You have asked that the Anchorage District Attorney*s
Office provide comments concerning House Bill No. 367, a
commendable piece of legislation recently submitted by
Representative Zawacki.

As 1is stated on the face of the Bill, the proposals in
HB 367 are based on a very sound premise: the need to close a
loophole in Alaska®"s drug possession laws that has resulted from
the Alaska court of Appeals decision in State v. Thronsen. 809 ,P.2d
941 (Alaska App. 1991). Representative Zawacki is entirely correct
that this 1is a matter that needs to be addressed during this
legislative session.

However, as you will recall, when you assembled a team of
the State"s leading prosecutors last fall in order to prepare the
Governor®s crime Bill, you asked that the Department of Law draft
language to address this very same Jloophole. As with HB 367,
Section 6 of the Governor®s Crime Bill (HB 554) would also have the
effect of reversing the Thronsen decision, which held, 1in essence,
that a person cannot be prosecuted for "possession by consumption.”
As the Legislative Affairs Committee noted in its recent report to

the Legislature in Juneau, "It seems 1illogical to punish a person
possessing a drug for personal use before it is used, but not to
punish that person when he or she has just used i1t." Legislative

Affairs Agency Report to the 17th State Legislature (October 1991)
at p. 17.

In essence, then, Section 6 of the Governor®s Crime Bill
defines "possession" for drug offenses so that persons who have
ingested drugs are subject to prosecution to the same extent as
those who are found with drugs in the pockets of their clothing or
at their house.



The Hon. Charles E. Cole
Attorney General
February 28, 1992

Page 2

I have reviewed the language in Representative Zawacki."s
proposed change, and discussed this question with Dean Guaneli.,* We rTV
share the view that as a practical matter, the language drafted at &m
your direction for the Governor®"s Crime Bill would be somewhat more..";, i
effective and wuseful to Alaska®s prosecutors 1in ~closing” the
loophole created by the Thronsen decision.

action: V |t would he our recommendation that you
authorize Assistant Attorney General Margo Knuth of the Criminal
Division Central Office to work in cooperation with Representative

Zawacki's staff in an e ffort to reaoh a mutually supported
position. Although it is OUl view that the language in HB
would be more effective than that dn HB 367, it is cloar that we

are trying to achieve the same objective.

Thank you for this opportunity to comment, and for your
continuing support for improved legislation to fight crime.

cc: Harry Davis
Fairbanks District Attorney

Dean Guaneli
Assistant Attorney General



/ WALTER J. HICKEL, GOVERNOR

I I REPLY TO.

DEPARTMENT OF LAW / yL CRIMINAL DIVISION CENTRAL OFFICE

. p-0. box ;<
J JUNEAU, ALASKA 99811 0310
CRIMINAL DIVISION i PHONE: (907) 465-3428
[CJOFFICE OF SPECIAL FROSECUTIONS
March 9, 1992 AND APPEALS

1031 WEST 4TH AVENUE, SUITE 318
ANCHORAGE, ALASKA 99501-5993
PHONE: (907) 279-7424

Rep. Jim Zawacki

Alaska State Legislature
P.0O. Box V

Juneau, Alaska 99811

Re: HB 367
Dear Representative Zawacki:

This letter is to confirm the Department of Law"s support
for HB 367, "An Act relating to the use or ingestion of controlled
substances.”™ We are pleased with the concept of this legislation,
which will have the effect of overruling the recent court of
appeals opinion in State v. Thornsen, 809 P.2d 941 (Alaska App.
1991) (holding that a defendant who has ingested cocaine is not "in
possession of" the drug under current law).

As we have noted 1in conversation with your staff, the
same issue is addressed in one of the provisions of the Governor's

crime bill, but in a much more direct, and iIn our opinion
effective, manner. HB 367 amends three of the state"s drug crimes
to add "using or ingesting"” any amount of a particular drug as one
of the ways that the offense can be committed. The Governor's

bill, HB 554/SB 444, instead simply amends the definition of
"possession”™ for purposes of the drug laws to include "injecting,
inhaling, swallowing, or otherwise introducing the substance into

the person®s body or bloodstream."

We prefer the language used in the Governor®s bill and
would be happy to assist your office 1in preparing a committee
substitute for HB 367, using this language.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Dean J." Guaneli
Assistant Attorney General

DJG:jf

cc: Lori Nottinghanm
Office of the Governor

03 C11 LH "P<?£>/7{7 on



laska S tate M edical A ssocia¢tion

4107 Laurel Street . Anchorage, Alaska 99508-5334 + (907)562-2662

February 6, 1992

Representative Jim Zawacki
Alaska State Legislature
P. 0. Box V (MS 3100)
Juneau, AK 99835

Dear Representative Zawacki:

At a recent meeting of the Alaska State Medical Association
Legislative Affairs Committee, we reviewed your House Bill 367,
an act relating to use of controlled substances. After review
of the bill, we have given 1t our strong endorsement. This bill
will close a rather large loophole in the present law and should
make prosecution of drug abuse easier.

IT 1 can be of any assistance to you in passing this bill,
do not hesitate to call me.

ne »

Donald R. Lehmann, M.D., A.B.F.P.
Chairman, Legislative Affairs Committee

DRL :bj

cc: Rick Urion

Misc. Support



M unicipality of Anchorage m
Tom Fink, Mayor chimtponi of
Public'Works

Girdwood Board of Supervisors
P.O. Box 345 = Girdwood, Alaska 99587

February 11, 1992

Representative Jim Zawacki
P.0. Box V
Juneau, AK 99811

Dear Representative Zawacki:

The Girdwood Board of Supervisors unanimously supports the
passage of HB 367, an act relating to the use or ingestion
of controlled substances. We join you in expressing a
desire to see this legislation passed in the coming season.

Chairman
Girdwood Board of Supervisors

MG/b1p



Kenai Chamber of Commerce
402 Overland
Kenai, Alaska 99611

(907) 283-7989

KENAI CHAMBER OF COMMERCE

RESOLUTION 9 2 - 2

RESOLUTION IN SUPPORT OF HOUSE BILL 367

WHEREAS, The Kenai area is deemed by its citizens as a law
abiding area, and

WHEREAS, drug usage degrades the way of life 1in any area
where it exists, and

WHEREAS, strong anti drug laws are supported to suppress
drug activity within Alaska, and

WHEREAS, House Bill 367 will address the closing of a
loophole in the present day drug enforcement Ilaws,
and

WHEREAS, the Kenai Chamber of Commerce represents a large
number of businesses and organizations in the Kenai

area.

NOW THEREFORE BE IT RESOLVED THAT THE KENAI CHAMBER OF
COMMERCE supports House Bill 367.

Approved by the Board of Directors of the Greater Kenai
Chamber of Commerce, Kenai. Alaska on this o//s Day of
February 199

Attest
Joilliii 1
President tr Cf */ tn- ul
Kenai Chamber of Commerce Eleanor Thomson



Alaska State Legislature

130 Svard Street, Suite 218

_ _ Jureay, Aladka 99801-2196
Legislative Research Agency Brore 452901
Faxg 463351

February 14, 1991

VEMCRANDUM
TO:  Representative Jim Zawacki

FROM: Christine M.Cheff
Legislative Analyst

RE.  Controlled Substances - Does Ingestion Equal Possession?
Research Request 92.132

You asked if any states have laws which provide that a person who ingests a
controlled substance may be criminally convicted for possession of that

substance.

Although we conducted a computer search of the statutes for all 50 states and
a random manual search of the statutes in approximately 15 states, we were
unable to find any statutorY provisions pertaining to this issue. ~ There is
a Montana statute “which states that a person commits the offense of criminal
possession of a toxic substance if he or she inhales or ingests substances such
as: glue, fingernail polish, chemical solvents, paint” and paint thinners
(Attachment A).  This law does not apply to controlled substances however.

We also_reviewed opinions for several court cases in which the key issue was
possession of a controlled substance. In general the courts have found that
Bossesslon of a controlledsubstance must be either actual orconstructive to
e considered a crime.2 Actual possession means that a person has physical
control of a substance, while a person who merely knows of the presence and
nature _of a controlledsubstance may be said to have constructive

possession.3. In 1983 the Kansas Supreme Court (659 P2d 208& ruled that once
Ingested a control led substance cannot be controlled, possessed, used, disposed

Research conducted in West Publishing Company's WESTLAW service and the

statute) for: Alabama, California, Colorado, Connecticut, Florida, Hawaii,
ldaho, ‘Massachusetts, Minnesota, Montana, Nevada, New Jersey, Oregon, South
Dakota and Texas.

NJords and Phrases, West Publishing Co., Vol. 33, pp. 149 - 150.
2Black's Law Dictionary, 6th Edition (1990).
4Vords and Phrases



Representative Zawacki
February 14, 1991
Pane 2

of or cause harm (Attachment B).B . As you know, that opinion has been cited
and affirmed in subsequent case*, including the 1991 Alaska Court of Appeals

case State v. Thronsen (809 P2d 941).

Please let us know if we can be of further assistance on this or any other
matter.

Attachments

232 Kan. 831, 650 P2d 208 (1983).

5State v . Flinchpaugh,



ATTACHVENT A
Montana Statutes
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45-9-116 CRIMES

45-9-116. Imitation dangerous drugs — exemptions — rules. ®
Sections 45-9-111 through 45-9-115 do not apply to: |

(a) a person authorized by rules adopted by the board of pharmacy
possess with purpose to sell or sell imitation dangerous drugs;

(b) law enforcement personnel selling or possessing with purpose to s-
imication dangerous drugs while acting within the scope of their employmer
and

(c) a person registered under the provisions of Title 50, chapter 32, pa
3, who sells, or possesses with purpose to sell an imitation dangerous drugf
use as a placebo, by that person or any other person so registered, in the coi
of professional practice or research. «.T

(2) The board of pharmacy shall adopt, amend, or repeal rules in accor
ance with the Montana Administrative Procedure Act to authorize the '
session with purpose to sell or sale of imitation dangerous drugs whenever j
determines that there is a legitimate need and that the drugs will be used fo:
a lawful purpose.

History: En. Sec. 6, Ch. 451, L. 1983; amd. Sec. 1, Ch. 247, L. 1983; amd. Sec. 20, C~
3,L.1985.

45-9-117 through 45-9-120 reserved.

‘e it

45-9-121. Criminal possession of toxic substances — penalty. (1)i
person commits the offense of criminal possession of a toxic substance if 1
inhales or ingests or possesses with the purpose to inhale or ingest, for tl
purpose of altering his mental or physical state, any substance with toxic
effects that is not manufactured for human consumption or inhalation”;
including but not limited to glue, fingernail polish, paint and paint thinnersj|
petroleum products, aerosol propellants™and chemical solvents.

(2) The provisions of subsection (1) do not apply to a bona fide institution!
of higher education conducting research with human volunteers pursuant 1
guidelines adopted by the institution or any federal or state agency.

(3) A person convicted under this section shall be imprisoned in the countyi
jail for a term not to exceed 6 months or be fined an amount not to exceed!
S500, or both.

(4) The youth court has jurisdiction of any violation of subsection (1) by aj
person under 18 years of age.

History: En. Sec. 1, Ch. 482, L. 1983.

45-9-122 through 45-9-124 reserved.
o

45-9-125. Continuing criminal enterprise — penalty. (1) A personh
who engages in a continuing criminal enterprise is guilty of a crime and upon f
conviction is punishable by a term of imprisonment and a fine not exceeding 5
two times those authorized for the underlying offense. For purposes of this '
subsection, a person is engaged in a continuing criminal enterprise if:

(a) the person violates any provision of this chapter that is a felony; and”

(b) the violation is a part of a continuing series of two or more violations =
of this chapter on separate occasions:



ATTACHVENT B
Kansas Supreme Court (659 P2d 208)



1

208 Kan.

232 Ken 831 |
STATE of Kansas, Appellant, I|

*

Vv
Janet P. FLINCHPAUGH, Appellee.
No. 54756,

Supreme Court of Kansas.
Feb. 19, 1983

.The defendant was charged with pos-
session of cocaine and following a prelimi-
narg hearing where the magistrate_found

robable cause, defendant moved to dismiss.

he District Court, Dickinson County, John
F. Christner, J,, sustained the defendant’s
motion to dismiss and the State appealed.
The Supreme Court, Floyd H. Coffman,
District Jud[qe Asagned, hield that evidence
of & controlied substance assimilated in de-
fendant's blood did not establish possession
of that substance, nor was it adequate cir-
cumstantial evidence to show prior posses-
sion by defendant.

Affirmed.

1. Drugs and Narcotics =63, 64

~ Possession of controlled Substance re-
quires havmg control over substance with
Knowledge of and intent to have such con-
trol:  kriowledge of the presence of con-
trolled substarice as embraced within the
concept of Rhysmal control with intent to
exercise such control is essential

2. Drugs and Narcotics «=63 o

"Control," as used in statute making it
unlawful for any person to possess or con-
trol any narcotic’ drug, is given its ordinary
meanirig, namely, to exercise restraining or

directing influence over.
Se pudlication Words and Prresss
a%?inl lons Jucdad o ad

3. Drugs and Narcotics <t=63

659 PACIFIC REPORTER, 2d SERIES

of the substance within statutory prohibi-
tion. K.S.A. 60-4127a.
Se publication Worcks and Rrreses
~other judidal corstructios ad
definitions.

4. Criminal Law .c:552§l) o

"Circumstantial evidence" is evidence
that tends to prove a fact in issue by prov-
Ing other events or circumstances “which,
according to common experience of man-
kind, are”usually or always attended by the
fact inissue, and therefore affords basis for
reasonable inference by jury or court of the
occurrence of fact in iSsue.

Se ication Words ad Rvass
for other judical corstructios ad
cHfintios.

5. Criminal Law g»561(1)

In criminal prosecution, ~ defendant
must be proven quilty beyond reasonable
doubt of each elémenit of"crime charged.
US.CA. Const.Amend. 14

"6. Drugs and Narcotics *=64

. Knowledge is essential ingredient of
crime of illegal possession of controlled sub-
stance; deféndant must know of presence
of controlled substance.  KSA. 65-
4107(b)(5), 65-4127a.

1. Dru?s and Narcotics &4

Infent to possess, to appropriate the
dru? to oneself, constitutes requisite mental
attitude for conviction of possession of a
controlled substance. K.S.A. 65M127a.

8. Drugs and Narcotics *=»117 _
. Discovery of drug in person's blood is
circumstantial evidence tending to prove
prior possession of drug, but iS not suffi-
cient evidence to establish guilt beyond rea-
sonable doubt, since the drug mlgiht have
been injected involuntarily, Or introduced
bg 'ﬂlzf?lce, Into defendant's system. K.S.A.
-4127a.

9. Drugs and Narcotics «=117 _
Evidence of controlled substance assim-

Once controlled substance is within al ilated in defendant’s blood did not establish
person’s system, power of person to control,! possession of that substance, as defined by

possess, Use, dispose of, or cause harm is at| Statute making it unlawful for any p
J an end, and thus presence of the substance! to possess or distribute any narcofic_drug,

erson

in the blood is not "possession” or "control” i nor was it adequate circumstantial evidence
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to show prior possession by defendant, since
prosecution failed to estaplish that defend-
ant ever knowmgl% had control of con-
trolled substance. “K.S.A. G5-4127a.

10. Drugs and Narcatics ©=117

In prosecution for possession of con-
trolled substance based,on evidence of con-
trolled substance assimilated in defendant's
blood, other cor_roboratln(ta evidence, con-
hined with positive blood test could be suf-
ficient evidence to prove quilt beyond rea-
sonable doubt, dependlng on probative val-
hjfz%f corroborating evidence. K.SA. 65-

a

11, Drugs and Narcotics C=>63

Purpose_ of Uniform Controlled Sub-
stances Act is to requlate drug traffic, and
once controlled substance is in, human sys-
tem it is beyond control which the Act
contemplated;” therefore, without proof of
person’s k_nowled?eable prior possession of
drug, punishment for presence of drug in
person’s system is not consistent with™de-
sign of the Act. KSA. 65-4101 et seq.

Syllabus by the Court

1. Possession of a controlled substance
requwes having control over_the substance
with knowledge of and the intent to have
such control. “Knowledge of the presence of
the controlled substance with g intent to
exercise control is essential.

2. Control as used in K.S.A. 65-1127a
means to exercise a restraining or directing
Influence over the controlled Substance.
3. Once acontrolled substance is with-
In a person’s system, the power of the per-
son 10 control, possess, use, dispose of, or
cause_harm is at an end. The drug is
assimilated by the body and the ability to
control the dfug is beyond human capabili-
ties. Presence 0f the substance in the blood
IS.not possession or control of the substance
within K.S.A. 65-4127a.

4. Circumstantial evidence is evidence
that tends to prove a fact in issue by prov-
ing other events or circumstances “which
according to the common experience of
mankind; are usually or alwa)(s attended by
the fact in issug, and therefore affords a

basis for a reasonable inference by the jury
or court of the occurrence of the fact in
ISSUe. Casesy V. Phillips Plgellne Co., 199
Kan. 538, Syl. 116, 431 P.2d 518 (1967).

5 In a criminal prosecytion, the de-

endant must be proven guilty beyond a
reasonable doubt of each “element ‘of the
crime charged. State v, Douglas, 230 Kan.
744, Syl. 171, 640 P.2d 1259 (1 8?.
. 6. Discovery of a controlled substance
In.a person's ploodstream is circumstantial
evidence tending to prove_ prior possession
of the substance, but it is not sufficient
evidence to establish quilt beyond a reason-
able doubt of Bossesswn or control of the
substance. A blood test alone fails to es-
tablish knowledge of the presence of the
substance and thie intent to exercise control
over the substance. .

1. The purpose of the Uniform Con-
trolled Substances Act is to control illicit
and legitimate drug traffic. Once a con-
trolled "substance is'n the bloodstream it is
beyond the control which the uniform act
contemplated.

—

Keith D. Hoffman, County Atty., arqued
the cause, and Robert T, Stephan, Atty.
Gen,, was with him on brief for appellarit.

No appearance by appellee.

FLOYD H. COFFMAN, District Judge,
Assigned:

The State of Kansas appeals the dismissal
of its prosecution against Janet Flinch-
paugh for possession 0f cocaine, its salts,
Isomers, and salts.of isomers, pursuant to
KS.A. 65-4127a and K.S.A. 65-4107(6)()
Possession of cocaine is a class C. felany.
The defendant was charged with involun-
%,ary manslaughter in a ‘separate prosecu-
jon,

. Following a preliminary hearin% the mag-
istrate found probabie cause. The defen

ant moved to dismiss and the parties stipu-
lated to these facts. Janet Flmch,pau%w,
while driving in Abilene, Kansas during the
late _evenlng hours of November 13, 1981,
was involved in an automobile collision. As
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a result of the |mgact, the driver of the
other car dlied. Defendant suffered injuries
and was taken [o the hospital where she
consented to the drawing of her blood.
Samples of her bl?od were sent_to the Kan-
sas Department or Health and Environment
in Topeka, _Cocame and/or benzoylec%onme
was found . in the blood, samPIes. B nzoy-
lecgonine is a metabalite of cocaine. In
order for traces to be in the blood, cocaine
must first have_been present. The State
had no direct evidence of how or when the
chemicals were introduced info the defend-
ant's ssystem. The charge of #OSSGSS_IOH 15
based Solely on the result of the testlnc[; of
the d%fendant’s blood. The trial c?urt, ak-
Ing the case under advisement oIIowmg
oral argument, observed: {Al controlle

substanCe In the system contrals the body
and it is impossibleto control the substance
once In the bloodstream.” "Later, by memo-
randum decision, Judge Christner sustained
the defendant’s motion to dismiss statin

) [a(] human be_ln? does ot nossess a narcof:
IC rug which is Tocated in [iis bloodstream,

The State a&oeals the dismissal through
K.SA. 22-3602(b )(1), and (b)(3). (Jurisdic-
tion is taken under the former.

The State's information charged the de-
fendant with unlawfully, feloniously, an
willfully possessing or “having under her
control“cocaine,_its salts, Isomers; and salts
of Isomers, The relevant statutes are
K.SA. 65-4127a and K.S.A. 65”107(a) and

)

A 'JExcept as authorized by the uniform
controlled substances act, it shall be un-
lawful for any person to manufacture,
possess, have ‘under his control, possess
with intent to sell, sell, prescribe, admin-
Ister, deliver, distribute, dispense or com-
pound any opiates, opium Or narcotic
drugs. Any person who violates this sec-
tion” shall be quilty of a class C felony,
except that, “upon conviction for the
second offense,” such person shall be
quilty of a class B felony, and upon con-
viction for a third or subsequent offense,
such person shall be %unty of a class A
felony, and the punishment shall be life
imprisonment. S

“(a) The controlled substances listed in
this section are included in schedule 11;

Kan.
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"(b) any of the,follome substances,
*except those narcotic drugs fisted in other
schedules, whether produced directly or
Indirectly hy extraction from substances
«f vegetable origin or independently by
means of chemical synthesis or by combi-
nation Ji extraction ‘and chemical synthe-
Sis: ..

(5)  cocaing, its salts, isomers and salts
of ‘isomers.

[_1‘] These statutes are similar to the
Uniform Controlled Substances Act. This
court in State v. Faulkner, 220 Kan. 153,
156, 551 P.2d 1247 (1976), in an opinion by
Chief Jistice Fatzer, observed:
"The Uniform Controlled Substances Act,
(K.S.A. 65-4101 et seq,) does not define
"possession.’ (See K.S. .21%102P[12]. In
tate v. Neal, 215 Kan. 737, 529 P.2d 114,
we defined ‘possession, citing PIK Crimi-
nal, Ch. 53.00, at p. 69 (1971?:
"'Possession.  Having control over a
place or thing with knowledge of and the
Intent to have such control. _State V.
Metz, 107 Kan. 593, 193 P. 177 51920):
City of Hutchinson v. Weems, 173 Kan.
452, 249 P.2d 633 (1952)....
"... Knowledge signifies awareness
and is a requirement” for 'possession.
' *Knowledge of the presence of a nar-
cotic. or danigerous drug as embraced
within the concept of, physical control
with the intent to exercise Such control is
essentill ' (28 CJ.S. Drugs and
5\I3a5r<59tllcs Supplement, § 160 [1974],

Justice Burch, in a_case conceming al-
leged unlawful possession of liquor, wrote:
"[Clorporeal possession is the c,ontmumgi
exercise of a claim to the exclusive use 0
a material thmg. The elements of this
possession, are, first, the mental attitude
of the claimant, the intent to possess, to
aPproprlate to oneself, and second, the
erfective realization of this_attitude."
State v. Metz, 107 Kan. 593, 5%, 193 P.
177 (1920).
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The editors of PIK Crim2d 64.06 in
defining Unlawful Possession cf a Firearm
—Felony, added to the requirement in the
statute (K.S.A. 21-4204) that the element
of “possession of the ‘firearm” be done
"knowingly,” commenting;

This construction of the word ‘posses-

sion’ is, consistent. with m%ny ansas

cases which recognize that the elements
of possession reguire a mental attitude
that the possessor Intendled to possess the

Prop,erty In question and to appropriate it

0 himself." _See State v. Metz, 107 Kan.

593, 193 P. 177, and CI'[X of Hutchinson v.

Weems, 173 Kan. 452, 249 P.2d 633 (1952).

[2] "‘Control, as used in [the] statute
making it unlawful for any person_ to pos-
$ess or control any narcotic drug, IS given
its ordinary meaning, namely, {0 exércise
restraining”or directing influénce over ...
Speaks v.”State, 3 M .A[jop._371, 239 A2d
gd 018%1) Black's Law Dictionary 298 (5th

[3] Once a controlled substance is within
a person's system, the power of the person
fo-control, possess, use, dispose of, or cause
harm Is at an end. The drliq 15 assimilated
by the body. The ability to control the
drug 1s beyond human capabilities. The
esséntial elément of control is ahsent. Evi-
dence_of a controlled substance after it is
assimilated in a person's blood does not
establish _possession or control of that sub-
stance. The Court of Special Appeals of
Maryland has agg_reed: R
“Once a narcatic drug is injected into the
vein, or swallowed “orally, we think it
apparent that it is no longer within ‘one's
control or held at ‘one’s disposal.’ And it
would likewise be beyond the taker's. abil-
Ity to exercise any festraining or direct-
ing influence overit. Consequently, ance
the drug is Ingested and assimilatéd into
the taker's bodily system, it is no longer
within his control “and/or gossessmn n
the sense contemplated by Section 277."
Franklin v. State, 8 Md.App. 134, 135, 258
692%)767 (1969), cert, denied 257 Md. 733
See State V. Downes, 31 Or.App. 1183, 572
P.2d 1325 19775 and State V. Yunez, 89
N.M. 397, 553 P.2d 252 (Ct App. 1976).

e-a=Sg)_
The State also contends the loresence of a
controlled substance in one's bloodstream is
sufficient circumstantial evidence alone to
Prove_ possession of the substance at the
time immediately before *he substance was
introduced into"the person's system. I
other words, the person .must have pos-
sessed the drug before it was ingested.

In Franklin v. State, 8 Md.App. 134, 258
A2d 767, the defendant was brought to a
hospital In & semi-conscious state. ~Several
hours later he acknowledged he had taken
heroin; the treating doCtor testified the
defendant's condiition was entirely compati-
ble with having had an overdose of heroin;
and this evidence was held sufficient to
support a conviction for possession of her-
oin.

In State v. Yanez, 89 N.M. 397, 553 P.2d
252, the defenclant was convicted of posses-
sion of morphine. The defendant was ob-
served bY police participating in what was
thought to be a drug sale. Atter the occur-
rencé, the defendant purchased two h;{po-
dermic needles and went to a service station
restroom.  There police found one of thee
needles which they believed the defendant
had used. Marks on the defendant's arm
were thought to be from use of the needle.
Defendant” was arrested for possession of
heroin and transported to a hospital where
a Urine test revealed the presence of mor-
phine.  The court found the evidence suffi-
cient to support the conviction.

In State v. Downes, 31 OrApp. 1183 572
P.2d 1325, an undercover police officer saw
a third person inject phencyclidine (PCP)
into the defendant's arm. * The Oregon
Court of Appeals held this was use but not
possession of the drug, noting Oregon had
one criminal statute for “use,” and another
statute for "possession” of dangerous drugs.

[4]  Circumstantial evidence is evidence
that"tends to prove a fact in issue by prov-
ing other events or circumstances “which
according lo the common experience of
mankind, are usually or alwa¥s attended by
the fact in issue, and. theretore affords a
basis for a reasonable inference by the jury
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or court_of the occurrence. of the fact in  Annotated, p. 197 (1979), is to requlate the
issue._ Casev V. Phillips Plgellne Co, 19 drug traffic. The Commissioners on Uni-
Kan. 538, Syl. 16, 431 P.2d 518 (1967). form State Laws explained:

[gj In a criminal prosecution, the de- . “The Uniform Controlled Substances
fendant must be proven quilty beyond a  Act is designed to supplant the Uniform
reasonable doubt oOf each elernent of the  Narcotic Drug Act adopted by the Na-

crime charged. Fourteenth Amendment of  tional Conference of CommisSioners on
the United States Constitution; In re Win-
ship, 397 U.S, 358, 25 L.Ed.2d 3GS, 90 S.Ct.
1068 (1970); State v. Douglas, 230 Kan. 744,
640 P2d 1259 (1982).

[6, 7] Returning,to the definition of pos-
session, knowledge is an essential |n?red|ent
of the crime of llegal possession of a con-
trolled substance. ~ The defendant must
know of the presence of the controlled sub-
stance. State V. Faulkner, 220 Kan. at 156,
551 P.2d 1247, The intent to possess, to
appropriate the druP to.oneself, constitutes
the requisite mentar attitude for conviction
of possession.  State v. Metz, 107 Kan. at
596, 193 P. 177.

[8-10] Discovert' of a drug in a person's
blood IS circumstantial evidence tending to
prove prior possession of the drug_ but it is
not sufficient evidence to establish™ quilt
beyond a reasonable doubt. The ahsence of
Proof to evince knowledgeable possession is
he key. The drug mlttqht have been m*_ect-
ed involuntarily, or infroduced_by artifice,
Into the defendant's system. The prosecu-
tion did not establish that defendant ever
knowmgIY had control of the cocaine,
None of the courts in the three cases Cited
Brewously upheld; possession  convictions
ased onthe ph;(SlcaI condition of the de-
fendant alone. In the narrow holding of
this case, we find that evidence of a con-
trolled substance assimilated in one's blood
does not establish possession of that sub-
stance as defined by K.S.A. 65-4127a, nor is
It adequate circumstantial evidence to show
prior possession by that B_erson. _Other cor-
roborating evidence combined with positive
results of a blood test couid be sufficient
evidence to prove quilt beyond a reasonable
doubt degendmg on the probative value of
the corraborating evidence.

[I”] The purpose of the Uniform Con-

trolled Substances Act, 9 Uniform Laws

Uniform States Laws in 1933, and the
Model State Drug Abuse Control Act,
relating to depressant, stimulant, and hal-
lucinogenic drugs, ?romulgated in 1966,
With The enactment of the new Federal
narcotic and dangerous drug_law, the
Comprehensive Drug Abuse “Prevention
and Control Act of 1970' éPubllc Law
91-513, short title ‘Controlled Substances
Act [21 USCA. § 801 et seq]), it Is
necessary that the States update and re-
vise their narcotic, marihuana, and dan-
gerous drug laws.

"This Uniform Act was drafted to
achieve uniformity between the laws of
the several States and those of the Feder-
al government. It has been designed to
cormplement the new Federal narcotic and
dangerous drug legislation and provide
an nterlocking trellis of Federal and
State law to enable government at all
levels to control more effectively the
drug abuse problem. _

“The exploding drug abuse problem in
the past ten yedrs haS reached epidemic
pro?_ortlons. No longer Is the problem
confined to a few major cities or to a
particular economic group.  Today it en-
compasses almost ever)( nationality, race,
and economic level. [t has moved from
the major urban areas intg the suburban
and even rural communities, and has
Lr?a_nlfested itself in every State in the

nion.

"Much of this magqr increase in drug
use and abuse is atfribufable to the in-
creased mobility of our citizens and their
affluence,  As'modern American society
becomes increasingly mobile, drugs clan-
destlneIY manufactired or illegally di-
verted from legitimate channelS in one
part of a State are easnﬁ transPorted for
sale to another part of that Slate or even
to another State. Nowhere is this mobili-
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Clleas, 659 P26 213 (Kan. fStfT)

tv manifested with greater impact than J., denying State’s motion for sum_fﬁ_'ci_r_y

in the legitimate pharmaceutical indus-
try.  The Tines of distribution of the prod-
ucts of this major national industry cross
I and out of a State innumerablé times
during the manufacturing or distribution
processes.  To assure thé' continued free
movement of controlled substances be-
tween States, while at the same fime
securing such States against drug diver-
sion from legitimate sources, It becomes
critical to approach not only the control
of illicit and legitimate traffic in these
substances at the national and intermna-
tional levels, but also to approach this
problem at the State aid local level on a
uniform basis." 9 U.LA. at 188

Once a controlled substance is in the hu-
man system it is be%/ond the control which
the uniform act contemplated. The delete-
rious effects of the drug are already in
Rrogress. What the act Seeks to prevent

as occurred.  The "controlled substance™ is
no Jonger susceptible to the control the act
seeks {0 rePulate. Without proof, of a per-
son's knowfedgeable prior possession of the
drug, punishment for_ presence of the druﬁ
In & person's system is not consistent wit
the design of the Uniform Controlled Sub-
stances Act.

We affirm dismissal by the trial court

220 Kan 88
STATE of Kansas, ex rel., Robert T.
STEPHAN, Attorney General,
Appellant,

V.

PEPSI-COLA GENERAL BOTTLERS.
NC., Appellee.

No. 54813,
Supreme Court of Kansas.
Feb. 19, 1983,

Appeal was taken from an order of the
Shawnee District Court, James M. MacNish,

iqument against soft drink bottler for vio-
ation of Trading Stamﬁ Act. The Supreme
Court, Herd, J. held that: (1§ appeal from
trial court's order denying State’s motion
or summary judgment and enterlntq Jud%-
ment for soft drink bottler was nof’ moot;
(2) Act was a%pllcab_le to promotion by soft
drink bottler by which bottle caps were
redeemed for prizes and/or money, where
bottle caps were fumished to others at least
in part in con{unctlon with sale of bottler's
products; bottle caps constituted “other
similar devices" within meanln% of Act:
and (3) promotion aid not violate Act, under
exception stating that Act would not apply
to any hottle cap redeemed for "one speci-
fied and particular product not manufac-
tured or packed by the manufacturer or

packer."
Affirmed.

—

L Appeal and Error <=843(1)
_Supreme Court will_not consider and
decide questions when its decision would
not be applicable to an¥ actual controversy
and. where judgment itself would be una-
vailing; at same time, however, an appeal
will only be dismissed when it clearly and
convincingly appears actual controvers?/ has
ceased and"only judgment which could be
entered would he ineffectual for any pur-

ose.
2 Injunction =4 o
When Pro_perly applied; an injunction
operates only in futuro, and not to'provide
r%h&];lfor past or completed acts. K.S.A.

3. Appeal and Error <s=790()

Where need for an mgunctlon has
ceased Supreme Court will nof review mer-
its of issue on appeal. K.S.A. 60-901.

4 Injunction 12,16
To obtain injunctive relief from pro-
spective injury it must be shown that there
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DEFENDANT MAY NOT BE CONVICTED OF POSSESSION OF
COCAINE WHEN COCAINE IS IN DEFENDANTS BODY.

ThB'Araska "6othd-sf-Appeals ruled that a defendant could not be
convicted of possession of cocaine (misconduct involving controlled
substances in the fourth degree, AS 11.71.040(a)(3)(A), a class C
felony) based on the presence in the defendant’s blood of cocaine
that the defendant had ingested before arrest. It accordingly
affirmed the trial court’'s dismissal of the count of : i indictment
alleging that .Thronsen had possessed cocaine in his body. The
Nappeals court relied on cases from other states holding "that
possession implies control, and that a person with a drug in his or
...her body no longer has the necessary control. . Fe oo

State v. Thronsen. 809 P.2d 941 (Alaska App. 1991)

The court’s decision is not clearly contrary to the language of
AS 11.71.040(a)(3)(A), which merely uses the term "possesses”. The
decision also does appear to be consistent with the case law from
other states. Nevertheless, it seems illogical to punish a person
possessing a drug for personal use before it is used,.but not to .
punish that person when he or she has just used it!" Legislative

review is recommended. ' .......

-17-
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Alaska

Citeu 809 pod Al (AUaluApp. 1991)

an even simpler answer to the state’s argu-
ment is that the motion is not a separate
cause of action at all. Rauier, because
Danielson's motion was properly filed un-
der Criminal Rule 35(@), it is a component
part of the original criminal case; as such,
it seeks relief that is within the scope of
the court's sentencing authority to give.
We concur with the reasoning of the South
Dakota Supreme Court in State v. Piekko-
la, 90 S.D. 335, 241 N.W.2d 563 (1976), a
case in which the court ordered reimburse-
ment of a fine paid pursuant to a conviction
under an unconstitutional statute. The
court stated:

[T]he State contends that the doctrine of
sovereign immunity bars this action.
Sovereign immunity, however, is a doc-
trine properly invoked in questions of
suit and liability for tort as in Conway v.
Humbert, 1966, 82 S.D. 317, 145 N.wW.2d
524, or in questions of contract (see M ul-
len & Rouke v. Dwight, 1919, 42 S.D.
171, 173 N\W. 645). It is not an issue in
the case presently before us. To petition
for the return of a fine and of costs
imposed on the basis of unlawful authori-
ty is no more a suit against the state
barred by sovereign immunity than to
petition or file for the return of money
paid to the government as income tax in
excess of the amount due. To make
more of the action than that offends com-
mon sense and severely distorts the im-
age of justice as fairness.

Id. 241 N.w.2d at 564. Danielson’s Rule
.JS(@ motion for return of his fine is not
| barred by sovereign immunity because it is

in action against the state,
iv.'The judgment of the district court is
IQ?FFIRMED.

XANNHEIMER, J., not participating.

:||VNLiW<dVVL'h/>

EP** Site's Attorneys of Jackson and Cook
22" 7 argue that a counIY cannot be held
| Anes -md_costs illegally collected,
| T3004 agree. The Local” Governmental
-1a " sjern(nenta* Employees Tort Immunity

ImPl'es. aRP“eS to torta. An

fenvjl
. W recover fine monies paid under an

STATE of Alaska, Appellant,
V.
Earl J. THRONSEN, Appellee.
No. A-3431.

Court of Appeals of Alaska.
April 26, 1991.

Defendant was convicted of possession
of cocaine following a jury trial in the
Superior Court, Fourth Judicial District,
Fairbanks, Richard D. Saweli, J., and he
appealed. The Court of Appeals, Coats, J.,
held that defendant could not be convicted
of possession of cocaine “in his body."

Affirmed.

Drugs and Narcotics «=63

A defendant may not be convicted of
possession of cocaine "in his body”; a per-
son who has cocaine in his body has no
control over the cocaine and therefore does
not have possession. AS 11.71.040(a)(3)(A).

Rich'»rd J. Ray, Asst. Dist. Atty., Harry
L. Davis, Dist. Atty., Fairbanks, and Doug-
las B. Baily, Atty. Gen., Juneau, for appel-
lant.

J. John Franich, Asst. Public Advocate,

Fairbanks, and Brant McGee, Public Advo-
cate, Anchorage, for appellee.

OPINION

Before BRYNER, CJ., COATS, J., and
ANDREWS, Superior Court Judge.*

COATS, Judge.

On November 8, 1989, the police served a
search warrant on a house in Fairbanks

unconstitutional statute would more nearly
resemble the common law action for money
had and received. _

Id. 335 N.E2d at 7 (citation omitted).

*Sitting by assignment made pursuant to article
IV, section 16 of the Alaska Constitution.
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which was rented by Earl J. Thronsen's
brother. The police described the residence
as a “crack house"—a place where people
regularly go to congregate and use cocaine.
The warrant authorized the police to look
for cocaine, cocaine. paraphernalia, and the

_ingredients for making the "crack” form of
cocaine.

Thronsen was in the house when the
search warrant was executed. He was ly-
ing face down on a couch in the ||vm%
room; his hands were beneath him. |
appeared to the police officer conducting
the search that Thronsen was hiding some-
thing underneath his hands. Whenthe
lice Searched the couch, they
ringe underneath a cushion where Throf-
seni had been lying. Thronsen’s hands had
been at the place Where the cushions were
separated. The syringe was the type used
for, intravenous drug use; that type of
syringe usually leaves track markS on a
person's arms,” Thronsen_had track marks
on his arms.  Later tests indicated that the
syringe contained a trace residue of co-

caine.

A sample of Thronsen's blood and urine
was taken on November 9, 1989 at 6:39
p.m. and was sent to Anchorage for test-
Ing. The urine sample screened  positive
for the presence of cocaing and/or its meta-
bolites. Expert testing established that
Thronsen must have “consumed cocaine
within_the previous 72 hours from the time
the urine specimen was collected.

A grand jury indicted on two counts of
misconduct irivolving a controlled  sub-
stance in the fourth’ degree. AS 1L171-
040(a)(3f}(A% In Count [} the qrand ury
charged Thronsen with knowingly and' un-
lawfully possessm%a sP/rm(%e ich_con-
tained Cocaine. _In Count II, the grand jury
charged that Thronsen *unlawiully pos-
sessed. in his body ... cocaine." Thronsen
was tried by a jury on these charges.

Thronsen testified at trial. He stated
that_he had, on previous occasions, taken
cocaine with his brother at his brother's
house. Although he denied Rossessmg the
syringe found in the couch, he stated"that
N thé past, he had shot uP cocaine in his
brother's house with the Type of syringe
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which was discovered under the couch. He
said he had not consumed cocaine at his
brother's house on November 8. H.wever
he had smoked a little cocaine at his V. |,
house "way earlier” than the time that the
search warrant was executed on his broth-
et'Shouse .

_ At the_end of the state’s presentation of
its case, Thronsen moved for a judgment of
acquittal on Count II, which ~charged
Thronsen with possession of cocaine "in"his
body." Thronsen argued that he could not
be convicted of possession of cocaine in his
hody because he no longer had control over

- the ‘cocaine once he ingested or injected it
they found a%/)- Superi = '

uperior Court Judge Richard D, Savell
denied this motion Without prejudice.

The jury found Thronsen not quilty on
Count 1, possession of cocaine in thé sy-
ringe, and. guilty of Count I, Possessmn, of
cocaine “in_his bogy." Following trial,
Judge Saveli reconsidered Thronsen's mo-
tion*for judgment of acquittal on Count I,
and then set aside and vacated the Judq-
ment of conviction. He reasoned that, 4
though the state could use the presence of
cocaine in Thronsen's blood_or urine as
circumstantial evidence that Thronsen had
earlier possessed or used cocaine, the in-
dictment did not charge Thronsen with pri-
or possession ox cocaine. . The indictment
only charged Thronsen with possession. of
cocaine “in his body." Judge Saveli relied
on State v. Downes, 31 Or.App. 1183, 572
P.2d 1328, 1330 (1977] and State v. Flinch-
augh, 232 Kan. 831, 659 P.2d 208, 211
198 { Judge Saveli str*2d, "[tjhese cases
old that control is an essential element of
possession and that because the host body
cannot exercise control or dominion over a
substance after it is ingested ... the mere
presence in the body cannot support a crim-
Inal conviction for possession.” * Judge Sa-

veli wenton to say.

Plaintiff seeks to escape the effect of
the cited cases by arguing that here “ Mr.
Thronsen clearly” injected the cocaine into
his own system _ " This argument
misses the mark. There was no evidence
that defendant ingested the cocaine, that
was in his system. Nor may plaintiff
rely upon defendant's presence in a
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"crack house or the presence of a co-
caine Soiled ayrm e nearby. Defendant
was acquitted of knowing’possession of
the syringe.  And, there Was no evidence
of when,” where or how defendant pos-
sessed LHe cocaine that ended p in' his
system.  Most importantly, gefendant
Was not charged with Possesslon of  co-
caine at the time and place of ingestion.
Rather, he was qnl%_ charged with pos-
sessing the drug in his body.. This addi-
tional “element, “i.e, posseSsion in the
body, is fatal to the State’s case. (Em-
phasis in original.)

J_ud?e Saveli entered a jud%ment of ac-
quittal on Count Il The state appeals
from this order. We affirm.

We may not reverse a genuine verdict of
acquittal ‘on appeal without violating the
constitutional “provisions of the United
States and the Alaska Constitutions which
prohibit puttln_(g a (efendant twice in jeop-
ardy. See United States v. Martin Linen
%%Qmmm%%mmﬁMwsa
1349 51 L Ed.2d 642 (1977); State v. Kott
636 P.2d 622, 623 (Alaska App.1981(], affd
mspms%JN%m1%% in addition
AS 22.07,020( )iZ) states that “the state
has no rl(tqht 0f appeal, in criminal cases
except to Test the sufficiency of the indict-
ment or information or to appeal a sentence
on the ground that it is too lenient"  Since
Judge Saveli's order purported to be a
judgment of acquittal, we ordered the par-
ties to brief whether this. court had I]urlsdlc-
go_n.f The parties submitted supplemental

riefs.

Where, “the ruling of the judge, whatev-
er its label, actually represents a resolu-
tion, correct or not,” of Some or all of the
factual elements of the offense charged,"
the ruling constitutes a judgment of acquit-
tal. Martin Linen Supplgl Company, 430
US. at 571, 97 S.Ct at 1354-55. "However,
courts are rot bound hy the fact that a
judge refers to his ruling as a “judgment
of acquittal." In some Cases, the judge’s
ruling can b
ing the indictment. Sec Selman v. State,

be classified as a motion dismiss-

p. 1%91) :
mﬁm&mwmumwmm
case, we might be able to properly classify
Judge Savell's order as essentially dismiss-
ing the indictment against Thronsen. On
the other hand, Judge Saveli's order does
appear to weigh some™of the evidence
which_the state Pre,sented against Thron-
sen. This part ot his order would support
a conclusion that it was a genuine judg-
ment of acquittal.

_We find it unnecessarg to resolve this
issue.  We concluge that Judge Saveli was
correct in concluding that, on its face, the
indictment charged Thronsen with posses-
sion of cocaine ™in his body." Al "of the
cases we have reviewed support the conclu-
sion that a defendant cannot be convicted
for possession of cocaine in his or her body.
These cases. conclude that a person who
has cocaine in iiis or her hody has no con-
trol over the cocaing and theréfore does not
have 8Dossessmn. Flinchpaugh, 659 P.2d
at 208; Doumgs, 572 P.2d at 1328. The
state has cited Us to cases from Georgia
which hold that a defendant may be con-
victed of E)ossessmn of cocaine based upon
ositive blood and urine tests for cocaine.
reen t. Stal' 194 Ga.Apg. 33, 390
SE20 285 (1990), affd 260 Ga. 625, 398
SE.2d 360 (1990). However, these cases
only stand for the proposition that a defen-
dant may be convicted of possession of
cocaine biased upon this evidence. ,,The¥ do
nof appear to stand for the proposition that
a (efendant _ma%_ be convicted of possession
of cocaine "in his body." We accordingly
affirm Judge Saveli's order dismissing
Count Il of"the indictment.

AFFIRMED.
MANNHEIMER, J., not participating.
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