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S P O N S O R  S T A T E M E N T  F O R  C S H B  327

A t  t h e  p r e s e n t  time, t h e  A l a s k a  s t a t u t e s  r e g a r d i n g  p r i m a r y  
e l e c t i o n s  a r e  n o t  c o n s i s t e n t  w i t h  t h e  f e d e r a l  c o n s t i t u t i o n a l  
r e q u i r e m e n t s  w h i c h  g o v e r n  a p a r t y ' s  r i g h t  t o  c o n d u c t  p r i m a r y  
e l e c t i o n s .  C S H B  327 h a s  b e e n  i n t r o d u c e d  as a  v e h i c l e  b y  w h i c h  t o  
c o r r e c t  t h e s e  i n c o n s i s t e n c i e s .

U n d e r  c u r r e n t  s t a t e  law, A l a s k a  h a s  a n  o p e n  p r i m a r y  in w h i c h  a 
v o t e r  m a y  v o t e  f o r  a n y  c a n d i d a t e  o n  t h e  b a l l o t ,  r e g a r d l e s s  o f  p a r t y  
a f f i l i a t i o n .  H o w e v e r ,  n o w  t h a t  t h e  R e p u b l i c a n  p a r t y  h a s  v o t e d  to 
c l o s e  i t s  p r i m a r y ,  A l a s k a  l a w  m u s t  b e  a m e n d e d  t o  r e f l e c t  a p a r t y ' s  
a b i l i t y  t o  r e s t r i c t  w h o  v o t e s  in i t s  p r i m a r y .  I n  a U.S. S u p r e m e  
C o u r t  r u l i n g ,  [ T a s h j i a n  v. R e p u b l i c a n  P a r t y  of  C o n n e c t i c u t ,  479 
U.S. 208 (1986)], it w a s  d e c i d e d  t h a t  a p o l i t i c a l  p a r t y ' s  F i r s t
A m e n d m e n t  r i g h t  o f  a s s o c i a t i o n  o v e r r i d e s  s t a t e  law. A l a s k a  l a w  
m u s t  b e  c h a n g e d  t o  r e f l e c t  t h a t  ruling.

S e c t i o n  O n e  o f  C S H B  327 d e s c r i b e s  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  to  
c o n t i n u e  t h e  o p e n  p r i m a r y  s y s t e m  w h e n  it is l e g a l l y  a n d  
c o n s t i t u t i o n a l l y  p o s s i b l e  t o  d o  so.

S e c t i o n  T w o  o f  C S H B  327 p r o v i d e s  f o r  t h e  o p e n  p r i m a r y  to c o n t i n u e  
f o r  t h o s e  p a r t i e s  t h a t  do n o t  c l o s e  t h e i r  p r i m a r i e s .  It r e q u i r e s  
t h e  D i r e c t o r  o f  t h e  D i v i s i o n  of E l e c t i o n s  to  p r e p a r e  a n  o p e n  
p r i m a r y  b a l l o t  c o n t a i n i n g  t h e  n a m e s  o f  a l l  c a n d i d a t e s  w h o s e  p a r t i e s  
c h o o s e  t o  r e m a i n  in t h e  o p e n  p r i m a r y  s y s t e m .  T h i s  b a l l o t  m a y  b e  
d i s t r i b u t e d  t o  a n y  q u a l i f i e d  v o t e r  in t h e  state.

In t h e  e v e n t  t h a t  a p a r t y  c h o o s e s  t o  c l o s e  i t s  pri m a r y ,  S e c t i o n  
T h r e e  w o u l d  r e q u i r e  t h e  D i r e c t o r  o f  E l e c t i o n s  t o  p r e p a r e  a s e p a r a t e  
b a l l o t  f o r  t h e  c a n d i d a t e s  o f  t h a t  pa r t y .  T h i s  b a l l o t  w o u l d  be  
n a m e d  a f t e r  t h e  p a r t y  w h o s e  c a n d i d a t e s  a p p e a r  o n  it a n d  w o u l d  be  
a v a i l a b l e  o n l y  t o  t h o s e  v o t e r s  cillowed a c c e s s  b y  t h a t  p a r t y ' s  
rules.

C S H B  327 w o u l d  a l s o  r e q u i r e  t h a t  a p a r t y  n o t i f y  the D i v i s i o n  of 
E l e c t i o n s  o f  a n y  c h a n g e  i n  t h e i r  p r i m a r y  b y  M a r c h  1st of an 
e l e c t i o n  y e a r  in o r d e r  to g i v e  t h e  D i v i s i o n  t i m e  t o  i m p l e m e n t  t h e  
c h a n g e s .  I n  o r d e r  to s u p p o r t  t h e  one p e r s o n - o n e  v o t e  s t a n d a r d ,  
C S H B  327 s t a t e s  c l e a r l y  t h a t  a v o t e r  m a y  o n l y  b e  g i v e n  one b a l l o t .
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• Chenega Bay • Chitina • Cooper Landing • Cordova • Hope • Moose Pass • Seward • Tatitlek • Valdez ♦ Whittier •



T — Il|- r -  r —  JBBBH

I  ) U S E  C O M M I T T E E  R E P O ' •% Vyy ■ ■ :? -W ■ . :«* \‘7v: \

(7)
Date Referred: May 14, 1991 

Date of Committee Action: £//ZPj (^
The STATE AFFAIRS Committee considered:

HOUSE BILL NO. 327

"An Act relating to primary elections."

FURTHER REFERRALS: Judiciary
Finance

HB 327

PRIMARY ELECTIONS

RECOMMENDATIONS: 
be replaced with______ d S  /US 3 ^ 7  /sTrf)

[ ] have attached amendments(s)
[ ] do pass
[ ] do not pass
[ ] no recommendations
[XI individual recommendations
[ ] additional referral to the___

[X] the same title 
J  ] a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact_______________
(DcjX) APPROVES PREVIOUS:

[ ] fiscal note(s)_____

[y] zero fiscal notelW  W<> * [ ] zero fiscal notc(s)
^ L)"> _____________________

(DepiyDue)

SIGNING DO PASS DP OTHER RECOMMENDATIONS DNP NR A M

<- V_______* / > i»\aHyvr

" U &  ' M L , - . .  "
a P/ J  fit'1*-*4*—

£
/  / I /  / S ^ i U r  c&f w a '- 

—  f //P; P  l/ltee, f, _ _ /

t s - "
--------{Uf/fjq r.------------ , r  ^ -----------

x

,

£ l_ .
CHAIRMAN'S SIGNATURE



ill
O F F I C E  O F  T H E  G O V E R N O R DIVISION OF ELECTIONS 

P.O. BOXAF
JUNEAU. ALASKA 99811-0105 
PHONE (907) 465-4611

POSITION PAPER ON CSHB 327 ( STA)

T h e  A d m i n i s t r a t i o n ' s  p o s i t i o n  is t h a t  w e  s u p p o r t  t h e  O p e n  P r i m a r y  
a n d  t h e  c u r r e n t  S t a t e  l a w  w h i c h  p r o v i d e s  f o r  t h e  D i v i s i o n  t o  
o p e r a t e  u n d e r  t h a t  p r e m i s e .  W e  a l s o  r e c o g n i z e  t h e  T a s h j i a n  
d e c i s i o n  as t h e  " L a w  of t h e  L a n d , "  a n d  w e  r e a l i z e  w e  m a y  b e  f o r c e d  
t o  a c c o m m o d a t e  e a c h  p a r t y  w h i c h  c h o o s e s  to  r e s t r i c t  a c c e s s  t o  t h e i r  
n o m i n a t i n g  p r o c e s s .

T h e  L i e u t e n a n t  G o v e r n o r  h a s  f i r m l y  s t a t e d  t h a t  h e  w i l l  u p h o l d  a n d  
a d m i n i s t e r  t h e  law. A s  t h e  L e g i s l a t u r e  is c o n s t i t u t i o n a l l y  
r e c o g n i z e d  as t h e  p o l i c y  m a k e r s ,  w h a t e v e r  l e g i s l a t i o n  is p a s s e d  is 
t h e  l a w  w h i c h  w i l l  p r e v a i l  w h e n  a d d r e s s i n g  t h e  q u e s t i o n  of h o w  b e s t  
t o  a c c o m m o d a t e  t h e  p a r t i e s '  a s s o c i a t i o n a l  r i g h t s  w h i l e  e s t a b l i s h i n g  
a n  e l e c t i o n  s y s t e m  w h i c h  is a c c e s s i b l e  to A l a s k a n  v o t e r s  w h i l e  n o t  
d i s e n f r a n c h i s i n g  a n y  A l a s k a n  voter.

T h e  L i e u t e n a n t  G o v e r n o r ' s  p o s i t i o n  on  h o w  t h e  D i r e c t o r  o f  t h e  
D i v i s i o n  o f  E l e c t i o n s  w i l l  s t r i k e  t h e  b a l l o t  (under p a r t y  r u l e s  
c u r r e n t l y  s u b m i t t e d  to  t h e  D i v i s i o n  of E l e c t i o n s )  w a s  c l e a r l y  
e x p l a i n e d  in h i s  A p r i l  22, 1992 l e t t e r  w h i c h  w a s  r e q u e s t e d  b y  t h e  
R e p u b l i c a n  P a r t y  C h a i r m a n  f o r  t h e i r  p a r t y ' s  r e c e n t l y  h e l d  
c o n v e n t i o n .  T h e  D i v i s i o n  n o t i f i e d  t h e  f o u r  p a r t y  c h a i r m e n  t h a t  it 
w o u l d  a c c e p t  r u l e  c h a n g e s  ( e i t h e r  w i t h d r a w a l  o f  c u r r e n t  r u l e s  o r  
t h e  s u b m i s s i o n  of r u l e s  c l e a r e d  b y  t h e  D e p a r t m e n t  of J u s t i c e )  b y  
t h e  p a r t i e s  u n t i l  5: 0 0  p m  M a y  1st, 1992. O n l y  a f t e r  5 : 0 0 p m  M a y  
1st, 1992 c a n  t h e r e  b e  a c l e a r  d e t e r m i n a t i o n  of t h e  i n d i v i d u a l  
p a r t i e s '  r u l e s  a n d  h o w  t h e  D i r e c t o r  w i l l  s t r i k e  t h e  b a l l o t s  
a c c o r d i n g l y .

O n c e  again, t h e  A d m i n i s t r a t i o n  s u p p o r t s  an O p e n  Pri m a r y .  W e  
a c k n o w l e d g e  t h e  a s s o c i a t i o n a l  r i g h t s  of t h e  p a r t i e s  a n d  w i l l  w o r k  
t o  a c c o m m o d a t e  t h e i r  r e s t r i c t i o n s  on v o t e r  a c c e s s  to  t h e i r  
i n d i v i d u a l  n o m i n a t i n g  p r o c e s s ' .  T h e  L i e u t e n a n t  G o v e r n o r  a n d  t h e  
D i v i s i o n  o f  E l e c t i o n s  w i l l  a b i d e  b y  the l a w  as it is c u r r e n t l y  
w r i t t e n ,  o r  as  c r e a t e d  in l e g i s l a t i o n  p a s s e d  b y  t h e  A l a s k a  S t a t e  
L e g i s l a t u r e ,  t h e  t r u e  p o l i c y  m a k e r s .

C1-A2LH



GREEN P A R TY  OF ALASKA 9 2 -1 7

E L E C T I O N  O P T I O N S  R E S O L U T I O N

W H E R E A S  A l a s k a ' s  struc t u r e  for e l e c t i o n s . i s  u n c e r t a i n  at t h i 3  
’time, a n d

W H E R E A S  t h e  G r e e n  P a r t y  n e e d s  t o  g e t  p r e c l e a r a n c e  f r o m  t h e  
F e d e r a l  Govern m e n t ,

T H E R E F O R E  B E  IT R E S O L V E D  t h a t  t h e  G r e e n  P a r t y  of A l a s k a  w i l l  
p a r t i c i p a t e  in the open b l a n k e t  p r i m a r y  as it has b e e n  
r u n  f o r  t h e  last 20 years, a l l o w i n g  any v o t e r  to c h o o s e  
to v o t e  f o r  a n y  c a n d i d a t e  i n  the p r i m a r y  election, a n d

BE IT S T I L L  F U R T H E R  R E S O L V E D  t h a t  if t h e r e  is a n o n - p a r t i s a n
b a l l o t  t h a t  G r e e n  P a r t y  c a n d i d a t e s  shall be  a l l o w e d  to 
a p p e a r  o n  s u c h  a ballot, a n d  if t h e r e  is a R e p u b l i c a n -  
o n l y  b a l l o t  a n d  a b a l l o t  o f  e v e r y o n e  but R e p u b l i c a n s ,  t h e  
G r e e n  P a r t y  shall a l l o w  its c a n d i d a t e s  to be l i s t e d  on 
t h e  N o n - R e p u b l i c a n  B a l l o t  Only, a n d

BE I T  S T I L L  F U R T H E R  R E S O L V E D  t h a t  if p a r t i e s  are l i m i t e d  to
l i s t i n g  t h e i r  c a n d i d a t e s  o n  t h e i r  o w n  b a l l o t  that t h e
G r e e n  P a r t y  o f  A l a s k a  a l l o w  a n y  A l a s k a  v o t e r  a c c e s s  to 
t h e  G r e e n  P a r t y  Ballot, so l o n g  as that v o t e r  does n o t  
v o t e  t h e  b a l l o t  of a n o t h e r  p o l i t i c a l  party, a n d

BE IT S T I L L  F U R T H E R  R E S O L V E D  t h a t  t h e  G r e e n  P a r t y  o f  A l a s k a  
S t a t e w i d e  c o u n c i l  s hall h a v e  t h e  p o w e r  t o  adjust 
p r o p o s a l s  to me e t  the n e e d s  o f  t h e  1992 e l ection 
a c c o r d i n g  to t h e  a b o v e - l i s t e d  p r i o r i t i e s .

A p p r o v e d  b y  C o n s e n s u s
G r e e n  P a r t y  o f  A l a s k a  C o n v e n t i o n
F a i r b a n k s ,  A l a s k a
Aftc.1,1 22, 1992
07 fi/tJn



L I E U T E N A N T  G O V E R N O R

S t a t e  o r  A l a s k a

p  a . s a x  a a  

J o r f B A U  0 0 8 1 1 * 0 1 1 1  
19071 *63-3520

A p r i l  22, 1992

Ms. C o n n i e  Z a w a c k i ,  C h a i r  
R e p u b l i c a n  P a r t y  of A l a s k a  
P. 0. B O X  2 4 3 7 3 2  
A n c h o r a g e ,  A l a s k a  9 9 5 2 4 - 3 7 3 2

D e a r  Ms. Z a w a c k i :

T h i s  l e t t e r  is in r e s p o n s e  to y o u r  r e q u e s t  t o  k n o w  w h a t  o u r  
c u r r e n t  p o s i t i o n  is r e g a r d i n g  t h e  P r i m a r y  E l e c t i o n .  S e c o n d l y ,  
you a s k e d  u s  to be s p e c i f i c  a b o u t  h o w  t h e  b a l l o t s  w o u l d  b e  
p r i n t e d .

T h e  A l a s k a  S t a t u t e s  d e s c r i b e  an o p e n  p r i m a r y  as b e i n g  for the 
b e n e f i t  of all the p e o p l e  of A l a s k a .  If o n e  p a r t y  w i s h e s  to 
c l o s e  t h e i r  n o m i n a t i o n  p r o c e s s  in t h e  P r i m a r y  E l e c t i o n ,  t h e  
l o g i c a l  p o s i t i o n  for us to t a k e  is to p r o v i d e  a s e p a r a t e  b a l l o t .  
If a s e c o n d  p a r t y  w i s h e s  to c l o s e  its n o m i n a t i o n  p r o c e s s ,  t h e n  we 
w o u l d  p r o v i d e  t h e m  w i t h  t h e i r  s e p a r a t e  b a l l o t .  T h e r e  w o u l d  t h e n  
be a t h i r d  b a l l o t  for the p a r t i e s  w h o  w i s h  to r e m a i n  w i t h  an o p e n

B. O n e  b a l l o t  w i t h  o n l y  D e m o c r a t i c  c a n d i d a t e s  l i s t e d

C. O n e  b a l l o t  w i t h  A l a s k a n  I n d e p e n d e n c e  c a n d i d a t e s  a n d  G r e e n  
c a n d i d a t e s  listed.

O u r  d e s i r e  is to p r o v i d e  t h e  p e o p l e  of A l a s k a  w i t h  t h e  c l e a r e s t  
b a l l o t i n g  p r o c e s s  p o s s i b l e  to p r e v e n t  d i s e n f r a n c h i s i n g  the 
e l e c t o r a t e .  T h e  op e n  p r i m a r y  has b e e n  in e f f e c t  in A l a s k a  for 25 
years, and the c l e a r e s t  w a y  to c h a n g e  t h a t  p r o c e s s  t h r o u g h  the 
" o p e n  c l a s s i c "  a p p r o a c h  is to h a v e  s e p a r a t e  b a l l o t s .

If you h a v e  a n y  f u r t h e r  q u e s t i o n s ,  p l e a s e  l e t  m e  know.

A- . “ W,,-L 
p r i m a r y .

T h e  b a l l o t s ,  then, w o u l d  b e  as fo l l o w s :

N  A. O n e  b a l l o t  w i t h  o n l y  R e p u b l i c a n  c a n d i d a t e s  l i s t e d

cc: J o e  V o g l e r ,  A l a s k a n  Ii
R h o n d a  R o bercs, Democi 
R o n n i e  R oberts, G r e e n  P a r t y  o f  A l a s k a



D R A F T  IN S T R U C T IO N S  T O  V O T E R S

B A L L O T  C H O IC E S  A V A IL A B L E  
IN A U G U S T  2 5 ,1 9 9 2  P R IM A R Y  E L E C T IO N

T h e  b a l l o t  e x a m p l e s  t o  t h e  r ig h t  d is p l a y  t h e
BALLOTS AVAILABLE TO ALL ALASKA  VOTERS, W HETHER 
REGISTERED TO SPECIFIC PARTIES, OR REGISTERED N O N -
Pa r t is a n , "O t h e r ," o r  "U n d e c l a r e d ."

Y o u  may s e le c t  o n e  b a l lo t  o n ly . Y o u  may v o te
FOR ONLY ONE CANDIDATE IN EACH CONTEST.

T h e  d e a d l in e  f o r  v o t e r  r e g is t r a t io n , in c l u d in g  a n
ADDRESS CHANGE, IS 3 0  DAYS BEFORE ELECTION DAY,
o r  J u ly  2 6 ,1 9 9 2 ,  f o r  t h is  P r im a r y  e l e c t io n .

A S  1 5 .0 5 .0 1 0

N O T IC E :
A l a s k a  l a w  p r o h ib it s  E l e c t io n

BOARD WORKERS FROM DISCUSSING ANY POLITICAL 
PARTY, CANDIDATE OR ISSUE WHILE ON DUTY.

A S  1 5 .1 5 .1 6 0

F u r t h e r , d u r in g  t h e  h o u r s  t h e
POLLS ARE OPEN, A PERSON WHO IS IN THE POLLING 
PLACE OR WITHIN 2 0 0  FEET OF ANY ENTRANCE TO THE . 
POLLING P U C E  MAY NOT ATTEMPT TO PERSUADE A 
PERSON TO VOTE FOR OR AGAINST A CANDIDATE, 
PROPOSITION OR QUESTION.

A S  1 5 .1 5 .1 7 0

A T T E N T I O N  V O T E R S

P R I M A R Y  E L E C T I O N  

T U E S D A Y ,  A U G U S T  2 5 , 1 9 9 2

IF YOUR PARTY AFFILIATION ON 
YOUR VOTER REGISTRATION IS:

A U S K A N  INDEPENDENCE 
DEMOCRAT 

GREEN 
REPUBLICAN 
U N D E C U R E D  

NON-PARTISAN 
OTHER

YOU CAN VOTE A BALLOT WITH 
CANDIDATES FROM THE 

.FO LLOW ING  PARTIES:

IF YOUR PARTY AFFILIATION ON 
YOUR VOTER REGISTRATION IS:

REPUBLICAN
U N D E C U R E D

NON-PARTISAN

YOU CAN VOTE A BALLOT WITH 
CANDIDATES FROM THE 
FOLLOWING PARTIES:

t o p  Q

O F F IC IA L  P R IM A R Y  
E L E C T IO N  B A L L O T

a
IMS STUD TO BE nEMOTEO Br EUC1CM KJWO

AKF01

STATE OF A U S K A  
Primary E lection 8 /25 /92

ALASKAN INDEPENDENCE

DEMOCRAT

GREEN

4 t
TOP (

O F F IC IA L  P R IM A R Y  
E L E C T IO N  B A L L O T

< S 5 -  H
THIS STUD TO BE REMCVEO BY ELECTION BOWTO

AKF01

STATE OF A U S K A
Primary E lection 8/25/92

REPUBLICAN



The  d u t i e s  o f  a  S t a t e  P a r t y  S t a n d i n g  C om m it te e  s h a l l  b e  f i x e d  by t h e  S t a t e  C om m it t e e  a n d  a l l  
S t a n d i n g  C om m i t t e e  C h a i r s  s h a l l  w o r k  a t  t h e  d i r e c t i o n  o f  t h e  S t a t e  C h a i r .

7.251

7.22
A Chair mav appoint pro tem. o r  the membership of anv Alaskan Independence Partv organization may 

elect, a moderator to cha ir a meeting.

A rtic le  VUL SEVERABILITY
The various ru les o f the Alaskan Independence Party, including those relating to the primary 

elections, are severable. Any in v a lid ity  or unenforceability o f any ru le or part thereof sh a ll not 
effect the remainder o f these Bylaws in  any way.

8.01
Between conventions o f  the Alaskan Independence Party, the State Committee may adopt temporary 

ru les o r c la r if ica t io n s  that are necessary to insure that the bylaws and actions o f the Alaskan 
Independence Party are consistent with state and federal law.

A rtic le  IX. PRIMARY ELECTIONS
The Alaskan Independence Party (AIP), believing in the p rin c ip le  o f voting fo r the ind iv idua l, do 

establish an open primary election which l is t s  a ll p a rtie s ' candidates fo r office , consistent with 
applicable law.

9.01
Any reg istered  voter who has not voted another primary ballot may vote ' in  the Alaskan 

Independence Party primary.

9.02
The fact that a voter has voted in  the Alaskan Independence Party Primary E lection  sh a ll not

disqualify that voter from voting in  the primary election o f  any other p o lit ica l party o r parties,
where that voter's participation  in the primary election o f th e ' Alaskan Independence Party is
authorized o r permitted by the ru le s  o f the other party, o r  by the statutes o f the United States o r
the State o f  Alaska.

1 r t i c l e  X .  M IS C E LLA N E O U S

VA
T e rm s  im p l y i n g  o r  d e n o t i n g  g e n d e r  i n  t h e s e  b y l a w s  o r  i n  a n y  o t h e r  o f f i c i a l  c o r r e s p o n d e n c e  o f  t h e  

M a s k a n  I n d e p e n d e n c e  P a r t y ,  s u c h  a s  C h a i r ,  V i c e  C h a i r ,  h i s ,  h im , h i m s e l f ,  a n d  he , a r e  u s e d  s o l e l y  f o r  
r e v i t y  a n d  e a s e  o f  r e f e r e n c e  a n d  a r e  n o t  t o  be  c o n s t r u e d  a s  r e f e r r i n g  t o  a n y  p a r t i c u l a r  g e n d e r ,  
a s c u l i n e  o r  f e m in i n e .



\RTICLE XIV - PRIMARY ELECTIONS 

Section l. Eligible Voters

Only registered Republicans, registered Independents, and those who 
state no preference of party affiliation shall be allowed to vote in 
the Republican primary election for Governor, Lieutenant Governor, U.S. 
Senator, U.S. Representative, and members of the State Legislature.

Section 2. Republican Designation

No person may use the word "Republican" on any ballot or in any
campaign as part of a description of himself as a candidate unless that
person is a candidate of the RPA, selected according to the Rules of 
the RPA.

Section 3. Maximize Voter Participation in Primary Elections

(a) Any voter qualified to vote in the Republican Party primary may 
vote in that election, regardless of whether or not that voter has 
voted in the primary election of any other party.

(b) The fact that a voter has voted in the Republican Party primary
election shall not disqualify that voter from voting in the primary
election of any other political party or parties, where that voter's 
participation in the primary election of other parties is authorized or 
permitted by the rules of the other party or parties, or the statutes

\ of the United States or the State of Alaska.

Section 4. Implementation o f‘Primary Election

The SCC, or the EC in the event that there i3 insufficient time to 
convene the SCC, may adopt any and all additional rules, regulations, 
interpretations, clarifications, and the like, which are necessary or 
desirable to implement the Republican primary election in accord with 
other rules adopted at this Special Convention (held March 2, 1991), 
and pursuant to Article XIV of the Rules of the RPA . Any action taken 
by the Cencral or Executive Committee under the provisions of this rule 
shall have the same force and effect as if adopted by this Convention.

Section 5. Prior Registration Requirement

rn order to be a candidate in any Republican Party primary election, a 
person must have been a registered voter of the Republican Party of 
Alaska for a continuous period of six (6) months immediately prior to 
the filing deadline for the primary election.

RULES A R T IC L E  X I V PAGE 47
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DEPARTMENT OF LAW
O F F IC E  O F  T H E  A T T O R N E Y  G E N E R A L

A p r i l  24, 1992

S e n a t o r  R i c k  H a l f o r d  
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  
S t a t e  C a p i t o l ,  R o o m  103 
Ju n eau, A l a s k a  9 9 811

WALTER J. HICKEL, GOVERNOR
PLEASE REPLY TO:
□  1031 W. 4TH AVENUE. SUITE200 

ANCHORAGE. ALASKA 59501-1994 
PHONE: (907)269-5100
FAX: (907) 276-3697

D KEY BANK BUILDING
100 CUSHMAN ST.. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907)452-1563
FAX: (907) 456-1317

P. O. BOX 110300 ■ STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3p90 
FAX: (907) 463-5295

Re: C o m p o s i t i o n  of b a l l o t  u n d e r  t h e
p a r t y  r ules

D e a r  S e n a t o r  Hal f o r d :

Y o u  h a v e  a s k e d  h o w  t h e  p r i m a r y  e l e c t i o n  b a l l o t  s h o u l d  b e  
p r e p a r e d  if a) the D e m o c r a t i c  a n d  R e p u b l i c a n  p a r t y  p r i m a r y  
p a r t i c i p a t i o n  r u l e s  c u r r e n t l y  i n  e f f e c t  a r e  b o t h  s t i l l  i n  e f f e c t  o n  
M a y  1, o r  b) if t h e  R e p u b l i c a n  r u l e  is s t i l l  in  e f f e c t ,  b u t  n o t  t h e  
D e m o c r a t i c  r u l e . 1 A  c l e a r  a n s w e r  to t h i s  q u e s t i o n  c a n n o t  b e  g i v e n  
b e c a u s e  o f  t h e  a m b i g u o u s  w o r d i n g  of  t h e  p a r t y  r u l e 3 ,  t h e  l a c k  of 
i m p l e m e n t i n g  s t a t u t e s  o r  r e g u l a t i o n s ,  a n d  t h e  p r o s p e c t  for 
l i t i g a t i o n .  H o w e v e r ,  in o u r  o p i n i o n ,  if b o t h  r u l e s  r e m a i n  in 
e f f e c t ,  it w o u l d  b e  r e a s o n a b l e  to i m p l e m e n t  t h e  p r i m a r y  w i t h  t h e  
f o l l o w i n g  t h r e e  b a l l o t s :

a R e p u b l i c a n  b a l l o t  c o n t a i n i n g  the c a n d i d a t e s  o f  a l l  f o u r  
p a r t i e s ;  o n l y  R e p u b l i c a n s  a n d  i n d e p e n d e n t s  ( w h e t h e r  
r e g i s t e r e d  as i n d e p e n d e n t s  o r  p r o v i d i n g  no d e s i g n a t i o n  at 
all) m a y  c a s t  th i s  b a l l o t ;

a D e m o c r a t i c  b a l l o t  c o n t a i n i n g  the D e m o c r a t i c ,  A l a s k a  
I n d e p e n d e n c e ,  a n d  G r e e n  c a n d i d a t e s ;  a n y  r e g i s t e r e d  v o t e r  
m a y  c a s t  t h i s  b a l l o t ;

a t h i r d  b a l l o t  (the " s t a t u t o r y  p r i m a r y "  b a l l o t )  
c o n t a i n i n g  A l a s k a  I n d e p e n d e n c e  and G r e e n  c a n d i d a t e s ; a n y  
r e g i s t e r e d  v o t e r  c o u l d  c a s t  t h i s  ball o t .

If the D e m o c r a t s  w i t h d r a w  t h e i r  rule, t h e r e  s h o u l d  b e  t w o  
b a l l o t s  —  t h e  R e p u b l i c a n  b a l l o t  d e s c r i b e d  above, a n d  t h e  s t a t u t o r y  
p r i m a r y  b a l l o t ,  w h i c h  w o u l d  n o w  a l s o  c o n t a i n  D e m o c r a t i c  c a n d i d a t e s .  
R e g a r d l e s s  of  the n u m b e r  of b a l l o t s ,  no o n e  m a y  v o t e  m o r e  t h a n  o n e  
ballot.

1 B o t h  pa r t i e s '  r u l e s  h a v e  b e e n  p r e c l e a r e d  b y  t h e  U.S. 
D e p a r t m e n t  o f  J u s t i c e ,  as r e q u i r e d  by S e c t i o n  5 of t h e  f e d e r a l  
V o t i n g  R i g h t s  A c t  of 1965, as a m e n d e d .  42 U.S.C. § 1973c.



Senator R ick H a lfo rd
Chairman, Senate J u d ic ia ry  Committee

A p r il 24, 1992-
Page 2

B o t h  t h e  R e p u b l i c a n  a n d  D e m o c r a t i c  p a r t y  r u l e s  a r e  p o o r l y  
d r a f t e d  a n d  a m b i g u o u s ,  a n d  c o u l d  b e  g i v e n  a d i f f e r e n t  
i n t e r p r e t a t i o n . 2 H o w e v e r ,  o u r  i n t e r p r e t a t i o n  i n v o l v e s  t h e  l e a s t  
p o s s i b l e  d e p a r t u r e  f r o m  t h e  p r i m a r y  e l e c t i o n  s t a t u t e s  
(AS 1 5 . 2 5 . 0 1 0  - 1 5 . 2 5 . 1 3 0 ) .

A d h e r e n c e  to t h e  R e p u b l i c a n  a n d  D e m o c r a t i c  p a r t y  r u l e s ,  
e v e n  w h e n  i n c o n s i s t e n t  w i t h  the s t a t e  b l a n k e t  p r i m a r y  laws, is 
r e q u i r e d  b y  t h e  d e c i s i o n  of the U n i t e d  S t a t e s  S u p r e m e  C o u r t  in  
T a s h j i a n  v. R e p u b l i c a n  P a r t y  of C o n n e c t i c u t , 479 U.S. 208 (1986). 
S e e  1992 Inf. Op. A t t ' y  Gen. (Feb 28.; 6 6 3 - 9 2 - 0 4 0 7 ) .  H o w e v e r ,  
T a s h j  ian r e q u i r e s  d e p a r t u r e  f r o m  s t a t e  s t a t u t e s  o n l y  to t h e  e x t e n t  
n e c e s s a r y  to p r o t e c t  a p a r t y ' s  a s s o c i a t i o n a l  r i g h t s  u n d e r  t h e  F i r s t  
a n d  F o u r t e e n t h  A m e n d m e n t s  to t h e  U n i t e d  S t a t e s  c o n s t i t u t i o n .  S i n c e  
a l l  s t a t e  o f f i c i a l s  are b o u n d  to u p h o l d  t h e  l a w s  of t h e  st a t e ,  it 
f o l l o w s  t h a t  a m b i g u i t i e s  in p a r t y  r u l e s  s h o u l d  b e  i n t e r p r e t e d  so as 
t o  b e  c o n s i s t e n t  w i t h  s t a t e  s t a t u t e s ,  r a t h e r  t h a n  i n c o n s i s t e n t .

T h e  s t a t e ' s  p r i m a r y  e l e c t i o n  laws, AS 1 5 . 2 5 . 0 1 0  —
1 5 . 2 5 . 1 3 0 ,  c o n t e m p l a t e  m a x i m u m  p a r t i c i p a t i o n  b y  t h e  e l e c t o r a t e  i n  
a p r i m a r y  e l e c t i o n :  a n y  q u a l i f i e d  v o t e r ,  r e g a r d l e s s  of p a r t y
r e g i s t r a t i o n  (or n o n - p a r t i s a n  s t a t u s ) ,  c a n  v o t e  f o r  a n y  c a n d i d a t e  
o f  a n y  pa r t y .  B o t h  pa r t i e s '  r u l e s  w o u l d  r e q u i r e  s o m e  m o d i f i c a t i o n  
o f  t h i s  p r i n c i p l e .  H o w e v e r ,  the m o d i f i c a t i o n  s h o u l d  b e  m i n i m i z e d  
a n d  h a r m o n i z e d  w i t h  e x i s t i n g  law. T h i s  m e a n s  a l l o w i n g  v o t e r s  t h e  
b r o a d e s t  c h o i c e s  p o s s i b l e  c o n s i s t e n t  w i t h  p a r t y  rules.

In t h e  c a s e  o f  t h e  R e p u b l i c a n  b a l l o t ,  t h i s  r e a s o n i n g  
r e q u i r e s  t h a t  c a n d i d a t e s  of all p a r t i e s  a p p e a r  o n  t h e  R e p u b l i c a n  
b a l l o t .  T h e  R e p u b l i c a n  r u l e  p r o v i d e s  t h a t  v o t e r s  r e g i s t e r e d  as 
m e m b e r s  of  o t h e r  p a r t i e s  m a y  not v o t e  for R e p u b l i c a n  c a n d i d a t e s  in 
t h e  p r i m a r y .  T h e  r u l e  d o e s  not p r o v i d e  t h a t  p e r s o n s  w i s h i n g  to 
v o t e  in t h e  R e p u b l i c a n  p r i m a r y  a r e  r e s t r i c t e d  to v o t i n g  o n l y  for 
R e p u b l i c a n  c a n d i d a t e s .  In D o y l e  v. S t a t e . A 9 0 - 2 4 8  Civ. (D. 
A l a s k a ) , a l a w s u i t  b y  t h e  R e p u b l i c a n  P a r t y  of A l a s k a  s e e k i n g  to

2 L i e u t e n a n t  G o v e r n o r  C o g h i l l ,  w h o  b y  s t a t u t e  a p p o i n t s  a n d  
s u p e r v i s e s  the d i r e c t o r  of t h e  D i v i s i o n  o f  E l e c t i o n s ,  i n t e r p r e t s  
t h e  r u l e s  d i f f e r e n t l y .  In a r e c e n t  l e t t e r  t o  R e p u b l i c a n  P a r t y  
c h a i r  C o n n i e  Z a w a c k i ,  he  s t a t e d  t h a t  t h e r e  w o u l d  be t h r e e  s e p a r a t e  
b a l l o t s ,  o n e  w i t h  o n l y  R e p u b l i c a n  c a n d i d a t e s ,  o n e  w i t h  o n l y  
D e m o c r a t i c  c a n d i d a t e s ,  a n d  o n e  (the s t a t u t o r y  p r i m a r y  ballot) w i t h  
A l a s k a  I n d e p e n d e n c e  a n d  G r e e n  c a n d i d a t e s .  As o u r  l e t t e r  t o  y o u  
i n d i c a t e s ,  w e  do not a g r e e  w i t h  the l i e u t e n a n t  g o v e r n o r ' s  
c o n s t r u c t i o n  o f  the p a r t y  rules. W e  b e l i e v e  his i n t e r p r e t a t i o n  m a y  
d e p a r t  f r o m  t h e  e l e c t i o n  c o d e  to a g r e a t e r  d e g r e e  t h a n  is n e c e s s a r y  
t o  s a t i s f y  t h e  a s s o c i a t i o n a l  r i g h t s  of the p o l i t i c a l  p a r t i e s  
w i t h o u t  c e d i n g  to t h e m  c o n t r o l  o v e r  s t a t e  e l e c t i o n  p r o c e d u r e s .



S e n a t o r  R i c k  H a l f o r d  A p r i l  24, 1992
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e  P a g e  3

h a v e  ita r u l e  i n s t i t u t e d  f o r  t h e  19 9 0  p r i m a r y  e l e c t i o n ,  w e  a r g u e d  
t h a t  t h e  r u l e  s h o u l d  b e  i m p l e m e n t e d  i n  the m a n n e r  j u s t  d i s c u s s e d .  
B e c a u s e  U.S. D i s t r i c t  J u d g e  R u s s e l l  H o l l a n d  d i s m i s s e d  t h e  s u i t  o n  
p r o c e d u r a l  g r o u n d s ,  h e  d i d  n o t  r e a c h  t h e  i s s u e  o f  w h e t h e r  t h e  
s t a t e ' s  p r o p o s e d  i m p l e m e n t a t i o n  w a s  c orrect.

T h e  D e m o c r a t i c  r u l e  is e v e n  m o r e  v a g u e  t h a n  t h e  
R e p u b l i c a n  r ule; it s t a t e s  o n l y  t h a t  t h e r e  w i l l  b e  a D e m o c r a t i c  
p r i m a r y .  N o t h i n g  in t h i s  r u l e  c a n  b e  r e m o t e l y  r e a d  as r e s t r i c t i n g  
t h e  D e m o c r a t i c  b a l l o t  t o  c a n d i d a t e s  s e e k i n g  t h e  n o m i n a t i o n  o f  t h e  
D e m o c r a t i c  P a r t y .

W i t h  r e s p e c t  to t h e  D e m o c r a t i c  r u l e s ,  t h e  p a r t y  c h a i r ,  
R h o n d a  R o b e r t s , s t a t e d  t h a t  t h e  r u l e s  w e r e  a d o p t e d  o n l y  t o  p r o t e c t  
t h e  p a r t y  a g a i n s t  the R e p u b l i c a n  p a r t y ' s  e x p r e s s e d  d e s i r e ,  i n  its 
r u l e s ,  t h a t  q u a l i f i e d  v o t e r s  b e  a b l e  to v o t e  b o t h  t h e  R e p u b l i c a n  
b a l l o t  a n d  t h e  b a l l o t  o f  a n y  o t h e r  p a r t y  a l l o w i n g  R e p u b l i c a n s  a n d  
i n d e p e n d e n t s  t o  vote. A c c o r d i n g  to Ms. R o b e r t s ,  if t h e  D i v i s i o n  of 
E l e c t i o n s  w i l l  n o t  a l l o w  a v o t e r  to  c a s t  m o r e  t h a n  o n e  b a l l o t  in  
t h e  p r i m a r y  e l e c t i o n , 3 a s e p a r a t e  D e m o c r a t i c  b a l l o t  w o u l d  b e  
u n n e c e s s a r y ;  i.e., the Democrcits w o u l d  s i m p l y  w a n t  t o  a p p e a r  o n  t h e  
s t a t u t o r y  p r i m a r y  b a l l o t .  H o w e v e r ,  t h e  D e m o c r a t i c  r u l e  d o e s  s t a t e  
u n e q u i v o c a l l y ,  "There is e s t a b l i s h e d  a D e m o c r a t i c  P a r t y  p r i m a r y  in 
A l a s k a . "  I n  o u r  o p i n i o n  t h e r e  m u s t  t h e r e f o r e  b e  a s e p a r a t e  
D e m o c r a t i c  b a l l o t ,  e v e n  if it c o n t a i n s  all c a n d i d a t e s  ( e x c e p t  
R e p u b l i c a n s )  a n d  is o p e n  tc  a i l  v o t e r s .  If t h e  D e m o c r a t i c  P a r t y  
w i s h e s  t o  h a v e  its c a n d i d a t e s  a p p e a r  s o l e l y  o n  t h e  s t a t u t o r y  
p r i m a r y  b a l l o t ,  it m u s t  r e s c i n d  its rule.

In t h e  a b s e n c e  of j u d i c i a l  i n t e r v e n t i o n ,  t h e  D i v i s i o n  of 
E l e c t i o n s  is t h e  a g e n c y  r e s p o n s i b l e  b y  l a w  for p r e p a r i n g  the 
p r i m a r y  b a l l o t .  As d i s c u s s e d  above, in n o t e  2, t h e  l i e u t e n a n t  
g o v e r n o r  has g i v e n  n o t i c e  o f  a d i f f e r e n t  i n t e r p r e t a t i o n  o f  the 
p a r t y  r u l e s  t h a n  w e  h a v e  s e t  o u t  here. W e  w i l l  d i s c u s s  t h e

3 T w o  A l a s k a  s t a t u t e s  p r o h i b i t  a v o t e r  f r o m  v o t i n g  f o r  m o r e  t h a n  
o n e  c a n d i d a t e  w h e n  o n l y  o n e  p e r s o n  c a n  b e  e l e c t e d .  AS 
1 5 . 1 5 . 3 6 0 ( a ) ( 4 )  a n d  1 5 . 2 0 . 7 3 0 ( b ) ( 5 )  (both m a d e  a p p l i c a b l e  to 
p r i m a r y  e l e c t i o n s  t h r o u g h  A S  1 5 . 2 5 . 0 9 0 ) .  T w o  o t h e r  s t a t u t e s  
p r o h i b i t  v o t e r s  f r o m  v o t i n g  m o r e  t h a n  o n c e  i n  a n  e l e c t i o n .  AS 
1 5 . 1 5 . 2 1 0  ( p e r s o n  w h o s e  r i g h t  to v o t e  is q u e s t i o n e d  m u s t  s t a t e  in 
a f f i d a v i t  t h a t  p e r s o n  h a s  n o t  v o t e d  a t  same e l e c t i o n ) ;  AS 1 5 . 1 5 . 4 1 0  
( upon d e t e r m i n i n g  t h a t  p e r s o n  has v o t e d  m o r e  t h a n  o n c e  in s a m e  
e l e c t i o n ,  d i r e c t o r  of D i v i s i o n  o f  E l e c t i o n s  s h a l l  n o t i f y  a t t o r n e y  
g e n e r a l ) .  F i n a l l y ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  has s t a t e d  t h a t  
a s t a t e  has a c o m p e l l i n g  i n t e r e s t  in l i m i t i n g  a p e r s o n  to  a s i n g l e  
n o m i n a t i n g  act. A n d e r s o n  v. C e l e b r e e ze, 460 U.S. 780, 802 n.29 
(1983); A m e r i c a n  P a r t y  of  T e x a s  v. W h i t e . 415 U.S. 767, 785 (1973).
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Official Business Pouch V
State Capitol 

Juneau, Alaska 99811
April 22, 1992

Hon. John B. "Jack" Coghill 
Lt. Governor 
State of Alaska 
Juneau, Alaska 99811

Dear. Lt. Governor Coghill:

Enclosed are two opinions from the Division of Legal Services discussing 
whether the lieutenant governor and the Division of Elections have the legal 
authority to adopt regulations implementing party rules closing the primary 
election. The opinions conclude that the lieutenant governor and the division 
lack the authority to do so under present law.

The legislature has before it two bills that would deal with the primary closure 
problem in very different ways. Both are constitutional under Tashiian. 
However we have not passed either of these proposals.

Unless and until the legislature passes legislation authorizing the 
implementation of restrictive party rules, we respectfully request you not to 
exceed your statutory authority.

S incere ly ,



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(007) 465-3867 or 465-2450
FAX (907) 465-2029 240 Main Street, Suite 500
Mail Stop 3101 Juneau, Alaska 99801-2101

M E M O R A N D U M  March 13, 1992

SUBJECT: Present Ability of Lieutenant Governor to Promulgate Elections 
Rules That Complied With Tashiian Decision (Work Order No. 
7-LS1188)

TO:

FROM:

Representative Max Gruenberg 
Attention: Stan Robbins

Glennon Casey i s c  3-/3-Robert
Legislative Counsel

3-/3-JJL

I. INTRODUCTION

You have asked for a discussion of the authority of the Lieutenant Governor of 
Alaska and the Division of Elections to adopt regulations to make Alaska’s elections 
procedures comply with the U.S. Supreme Court’s ruling in Tashiian v. Republican 
Party of Connecticut, 479 U.S. 208 (1986).

II. SUMMARY

The Lieutenant Governor and the Division of Elections probably lack authority to 
adopt regulations to make Alaska’s primary election law comply with the Tashjian 
decision. No statute or constitutional provision appears to give the Lieutenant 
Governor or the Division of Elections the power to adopt regulations that make new 
election law.

The details behind this conclusion are provided in section IV of this memorandum.

III. FACTS

Alaska law currently provides for a Irblanket" primary. In a blanket primary, all 
voters receive the same ballot and each voter may vote for any candidate regardless 
of party affiliation.

The Republican Party o f  Alaska, however, has adopted'a conflicting rule that closes 
the voting for Republican candidates in primary elections to all voters except
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Republicans and independents. Furthermore, the United States Supreme Court ruled 
in the Tashjian case that such a party rule is a constitutionally-protected exercise of 
the right of association. When such a party rule conflicts with a state election statute, 
it is the statute which must yield.

There had been some question as to whether the Tashiian case applied in Alaska, but 
a February 28, 1992 memorandum of Attorney General Charles E. Cole concluded 
that Tashjian was applicable and that "a court would hold that the Republican Party’s 
rule limiting participation in the selection of the party’s candidates must be 
implemented, notwithstanding its conflict with Alaska’s blanket primary statutes."

IV. DISCUSSION

The difficult practical question is how to implement the Republican Party’s rule. 
Neither the Lieutenant Governor nor the Division of Elections would appear to have 
the power to adopt regulations that would meet the participation requirements of the 
Republican Party rule.

1. The Requirement that Rule-Making Be Authorized. Under Alaska law, 
administrative rule-making requires a statutory or constitutional grant of authority. 
For example, Alaska’s Administrative Procedure Act (APA) provides that "[t]o be 
effective, each regulation adopted must be within the scope of authority conferred 
and in accordance with standards prescribed by other provisions of law," AS 44.62.- 
020 .

Court decisions have been consistent with that formulation. For example, in Rutter 
v. State. 668 P.2d 1343,1349 (1983) the Alaska Supreme Court ruled that "[ajdminis- 
trative agencies are creatures of statute, deriving from the legislature the authority 
for the exercise of any power they claim." In a similar vein, the decision of State v. 
Alveska Pipeline Service Co.. 723 P.2d 76,78 (Alaska 1986) ruled that "[regulations 
promulgated by an executive department must be authorized by statute."

In sum, it would seem that the Lieutenant Governor or the Division of Elections 
could only adopt regulations accommodating the Republican Party rule if some 
provision of law gave the Lieutenant Governor or the Division of Elections the power 
to do so.

2. The Lieutenant Governor and the Division of Elections Lack Authorization. There 
does not appear, however, to be any provision in either the Alaska Constitution or 
the Alaska Statutes which would authorize the Lieutenant Governor or the Division 
of Elections to adopt regulations that essentially made new primary election law.

For example, art. Ill, § 7 of the Alaska Constitution only states that the lieutenant 
governor "shall perform such duties as may be prescribed by law and as may be



delegated to him by the governor." That provision does not authorize adoption of 
regulations that would change the essential nature of Alaska’s primary election 
system.

Statutory provisions also would not authorize the lieutenant governor to adopt such 
regulations. AS 44.19.020 states that "[t]he lieutenant governor shall administer state 
election laws," and AS 15.10.105(a) provides that "[tjhe lieutenant governor shall 
control and supervise the division of elections," but these statutes only authorize 
administrative functions of a ministerial nature. They.would not authorize adoption 
of regulations that were inconsistent with Alaska’s primary election statutes.

In this connection, the Alaska Supreme Court ruled in State v. Anderson. 749 P.2d 
1342, 1344 (1988) that the validity of a regulation partly depends on "whether it 
directly conflicts with any other statute." Regulations from the lieutenant governor 
implementing a closed Republican primary would conflict with existing statutes. As 
Attorney General Cole noted in his February 28, 1992 memorandum:

Alaska has a "blanket" primary, in which all voters select 
the nominees of all parties. Under AS 15.25.010 -
15.25.130, all candidates of all political parties run on 
one ballot, and any registered voters, regardless of party 
affiliation, can vote for any candidate. The only restric­
tion is that voters may cast only one vote for each office 
on the ballot.

[footnote omitted]

A regulation that conflicted with AS 15.25’s provision of an open primary would not 
be statutorily authorized.

The same principle would apply to regulations that the Division of Elections might 
adopt under AS 15.07.070, AS 15.10.020, 15.10.030, AS 15.15.010, 15.15.060, 
15.15.350, 15.15.361, and 15.15.370. Regulations adopted pursuant to those enabling 
sections must be consistent with Alaska’s existing statutory provision of a blanket 
primary. In any event, the subject matter of regulations authorized by those statutes 
does not include the qualification of a voter to vote for particular candidates in a 
primary election.

In sum, the lieutenant governor and Division of Elections lack constitutional or 
statutory authority to provide by regulation for a closed Republican primary election.

Representative M a x  Gruenberg

M a r c h  13, 1992

Page 3



V. CONCLUSION

The lieutenant governor and the Division of Elections probably lack the authority to 
conform Alaska’s primary elections to the Tashiian decision’s requirements by means 
of regulation.

Representative M a x  Gruenberg

M a r c h  13, 1992

Page 4
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D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

240 Main Street, Suite 500 
Juneau, Alaska 99801-2101

M E M O R A N D U M March 30, 1992

SUBJECT:

TO:

FROM:

Supplemental Discussion of Regulations 
Implementing Closed Primary Elections 
(Work O rder No. 7-LS1188) '

Representative Max Gruenberg 
Attention: Stan Robbins

Robert Glennon Casey 
Legislative Counsel

I. INTRODUCTION

This memorandum reconsiders the opinion expressed in an earlier memorandum 
from the Division of Legal Services, dated March 13,1992. That earlier memoran­
dum concluded that neither the Lieutenant Governor of Alaska nor the Division of 
Elections possessed the authority to adopt regulations that conflicted with the open 
(or "blanket") primary system provided in AS 15.25.010 - 15.25.130.

H. SUMMARY

The original opinion stands. Regulations would be unauthorized for reasons given 
in the previous memorandum and also for reasons given below.

m  DISCUSSION

The impetus for this discussion is a  December 3, 1991 memorandum of the 
Departm ent of Law. Pages 4 and 5 of that memorandum indicated that under 
Denardo v. State. 741 P.2d 1197 (Alaska 1987) the Division o f Elections might 
possess authority to adopt regulations authorizing a closed primary. (Copies of the 
Denardo decision and the m em orandum  of the Department of Law accompany this 
memorandum.)

Denardo. however, seems to stand for the opposite conclusion. The Denardo ruling 
probably means that such regulations are unauthorized, if they conflict with either a 
currently effective statute o r a  currently effective statement of legislative intent.
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In Denardo, a regulation was upheld, but it is important to examine the reasons why 
the court reached its result in that case. The Denardo court upheld the regulation 
because: (1) the regulation did not conflict with any statute in effect at the time the 
regulation was promulgated. (2) there were clear statements of legislative support for 
the substance of the regulation (thereby enabling the court to conclude that the 
regulation was within an express or implied delegation of rule-making authority under 
AS 15.15.010), and (3) the regulation was neither arbitrary nor unreasonable. The 
first two of these criteria would not attend an immediate adoprion of regulations that 
facilitated closed primary elections.

First, the statute requiring an open (or "blanket") primary election, AS 15.25.060, 
continues to be in effect. Unlike the statute in Denardo, this statute has not been 
judicially invalidated. It is beside the point that a court would probably rule 
AS 15.25.060’s mandate of open (,rblanket") primary election balloting unconstitution­
al in certain factual settings. Statutes that are "probably unconstitutional" continue 
to be in effect until a court rules them unconstitutional. AS 15.25.060 is a currently 
effective statute, and "agency rules cannot amend a statute," Denardo, 741 P.2d at 
1198.

Second, the Alaska Legislature has not stated any support for closed primary 
balloting. Absent such a statement of support, it is difficult to find in AS 15.15.010 
an express or implied delegation of authority to adopt regulations that would conflict 
with AS 15.25.060.

T here was legislative support for the regulation in Denardo, but the facts of that case 
differed from the current situation: (1) the legislature had passed a law that
accorded with the regulation subsequently adopted by the Division of Elections, (2) 
the regulation merely filled the period prior to the statute’s effective date, and (3) the 
regulation did not conflict with any currently-effective statute.

In the present case, by contrast, the Alaska Legislature has not enacted a  law 
supportive of closed primaries. Instead, the legislature’s only statement appears to 
be AS 15.25.060 - a statute opposed to closed primary balloting and certainly not a 
delegation of power to adopt a contrary regulation. So, the facts that enabled the 
D enardo regulation to be upheld are reversed in the present case, and regulations 
from the Division of Elections would be unauthorized.

• IV. CONCLUSION

In conclusion, a regulation facilitating closed primary election balloting would conflict 
with a currently effective statute and would also lack any expression of legislative 
su p p o rt Under both Denardo and the authorities cited in this office’s previous 
memorandum, such a regulation is not authorized.

RGC:pi
92-216.plm



SSS0J9 

DENARDO ▼. STATE
OHM 741 PM 1197 (Atoka IWT)

tlftK'Tl V U

1197

Daniel R . DENARDO , Appellant,
r.

STATE o f Alaska, Appellee.
No. S-1679.

Supreme Court of Alaska.

Sept 11, 1987.

Independent gubernatorial candidate 
brought action challenging Alaska Division 
of Elections' refusal to place his name on 
the ballo t The Superior Court Third Judi­
cial D is tric t Anchorage, Brian C . Shorteil 
J ., sustained Division's actions, and appeal 
was taken. The Supreme Court Compton, 

held tha t (1) D ivision's action, in pro­
mulgating rule regarding number of names 
needed on nominating petitions fo r indepen­
dent candidates, did not constitute improp­
er attempt to amend an unconstitutional 
statute, and (2) regulation as to number of 
names required on petitions was valid. 

Affirm ed .

L  Elections *"21 
Statutes e»l33 
A fte r state statute requiring indepen­

dent gubernatorial candidates to submit 
nominating petitions signed by qualified 
voters equal in number to at least three 
percent of number o f votes east in preced­
ing general election was declared unconsti­
tutional, State D ivision of Elections' pro­
mulgation o f a one percent rule did not 
constitu te an impernrissibla attempt to 
amend an unconstitutional statute; three 
percent provision became noil and void 
upon its being dedared unconstitutional, 
and D ivision's action was taken whan legis­
lature did not aet to amend statute until 
a fter mminntinn petition rkaritine fo r go- 
beraatnrh l election had passed. AS 1&25.- 
100.

2. Elections
A fte r stats statute requiring indepen­

dent gubernatorial candidates to submit 
nominating petitions signed by qualified 
voters equal in number to at least one 
percent  o f those voting in previous general

A U a  « •* . OT-741 P M - * 4

declared unconstitu tional, 
State Division of Elections' promulgation 
o f a one percent rule was w ith
delegating statute and reasonably neces­
sary fo r administration of stats 
legislature did not immediately act to 
amend statute after three percent provision 
was declared unconstitutional, but had pre­
viously expressed its desire to piece ««m  
lim itation on access to the gebernatorisi 
ba llo t AS 15.25.160.

3. Action *»6
Superior court properly determined 

that issue of write-in gubernatorial candi­
date access to s voter information pamph­
let was cot ripe for derision; despite alle­
gation that State Dhiaion of Elections had 
inform ally indicated that such candidates 
would not have access to the pamphlet, 
thare waa no indication that any attempt to 
wage a write-in campaign had actually 
been made.

Daniel R . DaNardo, Anchorage, pro se.

Susan D . Cox, A sst A tty . Gem, Grace 
Berg Sehaible, A tty . Gen^ Juneau, for ap­
pellee.

Before RABINOW ITZ, CJ., and 
BU SKE , MATTHEWS, COMPTON and 
MOORE, JJ.

OPIN ION

COMPTON, Justice.
Daniel R. DcNartio claims that tbs Alas­

ka D ivision o f Elections (Division) improp­
erly refused to place his name on the ballot 
fo r the 1966 gubernatorial election. The 
division based its action on DeNirdo's faB- 
ura to comply w i&  then 6 AAC 2SJ60 (E ft 
12/19/85), which required fodqwnnflnt gu­
bernatorial Candida tee to submit "ocdnat- 
mg petitions signed by quahfik rotar* 
equal fax number to at Isait one pssten t of 
those voting in  the previous general elec­
tion. DeNsrtio am arts that the regulation 
waa invalid . Tha superior court tuataJnad 
the actions o f the division. We a ffirm .
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I  V A L ID IT Y  OF 6 AAC 25.160.
Alaska Adm inistrative Code Title 6, Sec­

tion 25.160, w u  adopted pursuant to au­
thority delegated to the director of elec­
tion* by AS 15.15410. That statute pro­
vide* that the director 'may issue regula­
tions under the Adm inistrative Procedure 
A c t . . .  necessary fo r the administration of 
state elections." BeNardo does not claim 
that the director failed in any way to com- 
ply w ith the provisions of Alaska's Admin­
istrative Procedure Act (APA ) in promul­
gating 6 AAC 25.160. Nor does DeNardo 
challenge the substance of the regulation 
or the Ugixlature’t power to enact such a 
ru le .1
Instead, DeNardo claims that the division 

had no power "to make election laws." 
DeNardo argues that 6 AAC 25.160 waa a 
void attempt by the division to amend fo r­
mer AS 15.25.160, which this court held 
unconstitutional in Vogler v. Millrr, 651 
P.2d 1, 5-6 (Alaska 1982) (Voffler I). AS 
15J25.160 provided that a gubernatorial 
candidate who did not represent a political 
party2 had to be nominated by petition 
signed by qualified voters equal in number 
to at least three per cent of the number of 
votes cast in the pr eceding general election. 
Ch. 83, $ 5.53, SLA I960; ch. 100, $ 138, 
SLA 1980; see alto Voglcr / 651 ?J2d at 2.
In  Vogltr /, we recognized aa legitimate 

the state's justifications fo r the statute, 
inducting the desire to elim inate voter con­
fusion that would result from having a 
multitude of csndidatee on the baBot 661 
P.2d at A We nevertheless found that 
non* o f these explanations justified the in­
crease from the equivalent of a one per­
cent2 to a three percent signature require­
ment. Since the state failed to show that a 
one percent r equ irement would be any leas 
effective in achieving the purported goals 
o f the statute, we found that the state had 
not shown the snnpeding interest required

L Indeed, the isgMriera fans sines enecssd a 
■Hv^T oos psranc d p s t s n  rsqmrmenc.
At H 2 5 J 4 0 ,

2.  T otitic*] party* is riUffntri as an oppniw ri 
troop c i t osses that had poUod a certain par- 
o rn ate  o f to n s  in tbs pnesdtaf (s b e M s r id  
slarrirw Frier to 1 * 0 . the stsn am j | isrnm»s»s 
m s 10H . Tkkt «aa found to ba aa mtnauMSi;-

to save the three percent provision. Id. at 
5-6.
The statute was not amended to comport 

with the one percent rule im plicitly ap­
proved in Vogltr I until June 6, 1986, five 
days after the filin g  deadline for nonparty 
candidates' nomination petitions for the 
1986 gubernatorial election. Chapter 85, 
} 46, SLA 1986; AS 15.25.160. When it 
became dear that the legislature would not 
act in time, the division of elections promul­
gated 6 AAC 25.160 to govern the 1986 
election.

[1 ] DeHardo relies on Slats v. Mar• 
thcdl 633 P.2d 227, 233-34 n. 19 (Alaska 
1981,) in support of his argument that the 
division's adoption of '6 AAC 25.160 waa in 
effect an attempt to amend cm unconstitu­
tional statute. This reliance is misplaced. 
It  is dear, aa DeNardo argues, that agency 
rules cannot amend a statute. Sa id. 
But, contrary to DeNardo's apparent posi­
tion, the fact that the legislature has at 
soma point enacted legislation dealing with 
a particular topic does not forever foreclose 
the legislature from delegating authority to 
an agency to make rules affecting the 
same topic.
This court has soundly rejected such an 

argument In  KtUy v. Zzmartllo, 486 
P.2d 906 (Alaska 1971), ws to ted :
When admtmstrativa jruls-malring is 
based upon dear authority from the leg­
islature to formniats policy in the adop­
tion of regulations, the rule-malting ac­
tiv ity  takas on a quari-Iegitiative aspect 
We have held tha t under proper stan­
dards, such delegations of legislative 
power to adm inistrative agendas are con­
stitutional Botkl tt Sabrt Jet Room, 
/aft, 349 F^d 585 (Alaska 1980).

7dL 489 P.2d at 909.
In  BoshL, the follow ing language ap­

pears:

tk— i rw rink iB  on aw—  to the ballot. Vt§hr 
v. iBD tr, 640 FJd 1192. 1195-94 (Atafca 1 * 3 ) 
(Kcffar n \  la  1944, the pernanaf  m i low­
ered to 344. Ch. 15, f  34, SLA 1944.

3- The a tom  had preriourfy required 1000 d r  
ostaraa tUcfady low tfasa lH .of the yam  cm  ta 
1974. Vogkr I  451 T2d  at 3 n. 10.
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If, by tipreu or implitd terms of a stat­
ute, a state agency has authority to 
adopt regulations to implement, inter-

[Ffrorision is mode [in the Alaska Consti­
tution] for creation by the legislature of 
regulatory agencies that are not under 
the superriaion of the executive. Alaska 
Constitution, A rt 111, {§ 22, 24, 26. 
Such agencies would obviously have the 
function of exercising authority and con­
trol in places where the legislature has 
decided not to exenise all the authority 
and control itse lf. This would be a del­
egation of legislative power and the con­
stitution provides for it  

Id. 349 P.2d at 588 (footnote integrated into 
text).
The three percent provision of former AS 

15.25.160 became null and void upon this 
court's decision in Vogler I, 651 P.2d at 
5-6. The division's subsequent regulatory 
enactments could not “amend" a void stat­
ute. Rather, the division stepped in to 
address a question regarding which the 
legislature im plicitly decided not to exer­
cise all of its authority and controL
Thus DeNardo's argument that the d ivi­

sion generally has no power to make elec­
tion laws is without m erit The legislature 
is constitutionally empowered to delegate 
legislative authority to regulatory agencies 
under certain circumstances.

[2 ] The question remains whether the 
specific regulation actually adopted by the 
division it valid . Resolution of this ques­
tion involves a two-part inquiry : firs t, is 
the regulation consistent w ith and reason­
ably necessary to cany out the purposes o f 
the statutory pnmrioun conferring rale- 
making authority on tbs agency/ and sec­
ond, is the regulation reasonable and not 
arbitrary. Killy, 486 P-2d at 911.
T ie  relevant delegating statute provides: 
The director [o f elections] ahaD provide 
general adnrinctgathfs supervision over 
the conduct el state elections, and may 
{sms regu la te * under the Administra­
tive Pruned—  A c t . . .  necessary fo r the

AS 15.15.010. The delegation of authority 
is farther lim ited by the APA :

4. TUs aspect of review laser** that tbs *#*ncy 
has oot aeamitd the power fliUpwri by the

pret, make specific or otherwise carry 
out the provisions of the statute, no reg­
ulation adopted is valid or effective un­
less consistent with the statute and rea­
sonably necessary to carry out the pur­
pose of the statute.

AS 44.62.030. Thus, 6 AAC 25.160 was 
valid if  it was consistent with relevant stat­
utes and reasonably necessary for the xd- 
m inistratio j of state elections. A fte r Vo- 
g le r I, there waa no effective statute gov­
erning the number of signatures required 
for a nominating petition., Moreover, the 
legislature had previously expressed its de­
sire to plsce some lim itation on access to 
the gubernatorial ballot by former
AS 15J25.160. We recognized this as a 
legitimate concern in noting “[tjh a i 'hum- 
dry lis t’ ballots discourage voter partic­
ipation and confuse and frustrate those 
who do participate."  Vogler I, 651 P.2d at 
5, quoting Lubin v. Punish, 415 UJS. 709, 
715, 94 S .C t 1815, 1319, 39 LEd2d 702, 
708 (1974). In  addition, the legislature baa 
confirmed its continued approval of the pol­
icy of lim iting access to the ballot by enact­
ing the new AS 15J&160, which is virtua lly 
identical to 6 AAC 25.160. Thus, 6 AAC 
25.160 did not conflict w ith any statute in 
effect and vtks consistent w ith the ex­
pressed legislative intent 
Moreover, by im plicitly approving a one 

percent voter signature requirement in Vo- 
gler I, we have already found the rule to be 
neither unreasonable nor arb itrary . Vo- 
gler I, 651 P-2d at 5-6.

6 AAC 25.160 was validly enacted. De- 
Nardo failed to comply therewith and the 
division properly rejected his nominating 
petition.

DL ISSUES RELAT IN G  TO ACCESS 
OP W R IT E -IN  CANDIDATES TO 
VOTERS.

The superior court concluded that issues 
relating to the propriety of the dhbnon'a

l*fcfctf&TK. K*B% *** P-2d «  91L
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■nnfnri refusal to include write-in candi- 
dates in rater information pamphlets were 
not ripe fo r decision. These issues were 
dismissed without prejudice. A t the time 
of the hearing on DeNardo's “w rit of m m - 
damns,” the pamphlet deadlines were s till 
months away.
Apparently, the only pertinent informa­

tion before the superior court was DeNar­
do's a ffidavit which stated: “Unofficially 
through the Division of Elections, M r. De- 
Nardo waa informed that a write-in candi­
date would not have aceesc to the election 
pamphlet" In  its oral decision, the superi­
or court deferred the issue of write-in can­
didate access to the voter information 
pamphlet and invited each side to brief the 
question.

[3 ] DeNardo chose to appeal instead, 
arguing that the dismissal without preju­
dice was error because the acceee issue 
was “ inextricably intertwined” w ith the 
nomination petition question. It  cannot be 
determined from the record, howuver, 
whether DeNardo in fact attempted to 
wage a write-in campaign. It  is thna im­
possible to discern the factual posture of 
this claim . The superior court w isely rec­
ognized this claim as unripe fo r judicial 
determination and declined to address it  
We do likew ise.

Caries RODRIQUEZ, Appellant,

STATE of Alaska, Appellee.
No. A-228.

Court of Appeals of Alaska. 

Aug. 7, 1987.

Defendant waa convicted in the Superi­
or Court Third Judicial D istric t Ralph E . 
Moody, J ., of lewd and lascivious acts to­
ward children and contributing to delin­
quency of a u inor. Defendant appealed. 
The Court of Appeals, Coats, bald that
(1) testimony of expert on sexually exploit- 
ed children was admissible; (2) testimony 
at police officers called by defendant waa 
not admissible; (3) sentence for attempted 
rape waa exceasrre; and (4) defense coun­
sel was not intffective .

H L CONCLUSION.
The division of elections acted with in the 

scope of the authority delegated to it by 
the legislature when i t  enaeted 6 AAC 25.- 
100. DeNardo failed to comply w ith Hl 
provisions and the division properly reject­
ed his petition. The superior court correct- 
ly  found that DeNardo's claims relating to 
hk write-in candidacy were not ripe fo r

Affirm ed in part, and reversed ssd re­
manded in part

L Criminal Law *M49
Testimony by expert witness which 

provides useful background information to 
aid ju ry in evaluating testimony of another 

i  admissible.

The superior 
FIRMED.

court's derision is A F-

2 . C rim inal Law
Testimony o f social worker, to the ef- 

feet that testimony at alleged sexual those 
victims was consistent with patterns exhib­
ited by sexually exploited children he had 
observed while working with ehSdrrai who 
had beep exploit ed through child pornogra- 
phy or proetitixtkm and child sex rings, waa 
admissible as background information.

3. In fants a»M
Testimony of potto officers, who bad 

been in defandant'a boms appraxunstely 
five yean bates tria l and who did! not 
make thorough search of dafandant'a resi­
dence, to the a ffe t that thay had not sean 
drugs, pornography, or flhn-maJrirg equip-

5. The dhrUon mho *rp tn  that DeNsxxio't cUtru fhe v M S y  -p-, Hn 7T s i i f r i
is moot. In view of oar itiwwfcfc** n fssd ia c the mootaom bam .
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I m p l e m e n t a t i o n  o f  

c l o s e d  p r i m a r y  
p r o c e d u r e s

Y o u  r e q u e s t e d  o u r  a d v i c e  c o n c e r n i n g  a  n u m b e r  o f  i s s u e s  

t h a t  a r e  r e l a t e d  t o  p r o p o s a l s  b y  t h e  m a j o r  p o l i t i c a l  p a r t i e s  i n  t h e  

s t a t e  t o  c l o s e  t h e i r  p r i m a r i e s  t o  m e m b e r s  o f  c o m p e t i n g  p o l i t i c a l  

p a r t i e s .  B e c a u s e  y o u  n e e d  t h i s  m e m o r a n d u m  t o  h e l p  p r e p a r e  f o r  a  

m e e t i n g  o f  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  t o  b e  h e l d  o n  

N o v e m b e r  1 3 ,  1 9 9 1 ,  w e  l i m i t  o u r  o p i n i o n  t o  y o u r  q u e s t i o n  c o n c e r n i n g  

t h e  p o w e r  o f  t h e  d i r e c t o r  o f  t h e  d i v i s i o n  o f  e l e c t i o n s  t o  i m p l e m e n t  

a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  r e g u l a t i o n .  I t  i s  y o u r  i n t e n t  

t o  a d m i n i s t e r  a  p r i m a r y  e l e c t i o n  t h a t  i s  c o n s i s t e n t  w i t h  t h e  r i g h t  

o f  f r e e  a s s o c i a t i o n  a c c o r d e d  t o  p o l i t i c a l  p a r t i e s  e v e n  i f  

p r o v i s i o n s  o f  s t a t e  l a w  a p p l i c a b l e  t o  t h e  a d m i n i s t r a t i o n  o f  p r i m a r y  

e l e c t i o n s  p e r m i t  a  v o t e r  t o  c a s t  a  b a l l o t  t h a t  s e t s  o u t  c a n d i d a t e s  

w i t h o u t  r e g a r d  t o  p a r t y  a f f i l i a t i o n .

Y o u  p r o p o s e  t o  e s t a b l i s h  n e w  p r i m a r y  e l e c t i o n  p r o c e d u r e s  

a t  t h e  e a r l i e s t  p o s s i b l e  d a t e .  Y o u  w o u l d  l i k e  t o  i m p l e m e n t  n e w  

p r i m a r y  p r o c e d u r e s  e a r l y  i n  t h e  1 9 9 2  g e n e r a l  e l e c t i o n  y e a r .  

H o w e v e r ,  y o u r  t i m e t a b l e  m a y  b e  t o o  a g g r e s s i v e  t o  a s s u r e  t h a t :  t h e  

n e w  p r o c e d u r e s  a r e  p r o p e r l y  s u p p o r t e d  b y  s t a t u t e  a n d  r e g u l a t i o n .  

T h e  l e g i s l a t u r e  w o u l d  b e  u n a b l e  t o  c o n v e n e ,  c o n s i d e r ,  a n d  e n a c t  

a m e n d m e n t s  t o  t h e  e l e c t i o n  c o d e  i f  t h e r e  i s  n o t  s u f f i c i e n t  

a u t h o r i t y  t o  a c c o m p l i s h  y o u r  g o a l s .

Y o u r  c o n c e r n  i s  w h e t h e r  t h e  d i r e c t o r  m a y  p r o c e e d  i n  t h e  

a b s e n c e  o f  a m e n d m e n t s  t o  t h e  e l e c t i o n  c o d e  t o  c h a n g e  p r i m a r y  

e l e c t i o n  p r o c e d u r e s  a n d  p r e s c r i b e  t h e  f o r m  o f  t h e  b a l l o t  s o  t h a t  

t h e  p o l i t i c a l  p a r t i e s  c o n t r o l  w h o  m a y  n o m i n a t e  c a n d i d a t e s .  W e  

b e l i e v e  t h a t  i t  i s  p r u d e n t  f o r  t h e  d i v i s i o n  t o  e x p e d i t i o u s l y  p u r s u e  

a  r e s o l u t i o n  o f  t h e  c l o s e d  p r i m a r y  q u e s t i o n  b o t h  l e g i s l a t i v e l y  a n d  

b y  a d m i n i s t r a t i v e  m e a n s .  U n l i k e  t h e  p r e v i o u s  a d m i n i s t r a t i o n ,  y o u  

w i s h  t o  a c q u i e s c e  i n  t h e  d e s i r e  o f  a  p o l i t i c a l  p a r t y  t o  n o m i n a t e  

c a n d i d a t e s  u s i n g  a  p r i m a r y  b a l l o t  t h a t  m a y  b e  v o t e d  o n l y  b y  p e r s o n s  

a d m i t t e d  b y  t h e  p a r t y .  W h i l e  w e  b e l i e v e  t h a t  t h e r a  r e m a i n s  s o m e  

q u e s t i o n  a s  t o  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  t h e  r u l e s  o f  t h e  

R e p u b l i c a n  P a r t y  o f  A l a s k a ,  y o u  c a n  c l a r i f y  t h i s  i n t e r p r e t a t i o n  

t h r o u g h  t h e  a d o p t i o n  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s .  H o w e v e r ,  

b e f o r e  t h i s  c a n  b e  d o n e ,  i t  m u s t  b e  d e t e r m i n e d  w h e t h e r  t h e  d i v i s i o n
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n a s  s u f f i c i e n t  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t h a t  e s t a b l i s h  a  

c l o s e d  p r i m a r y  e l e c t i o n .

E x i s t i n g  l a w  r e q u i r e s  t h e  d i v i s i o n  t o  p r e p a r e  t h e  p r i m a r y  

b a l l o t  i n  a  c e r t a i n  m a n n e r .  T h e  e l e c t i o n  c o d e  p r o v i d e s :

T h e  p r i m a r y  e l e c t i o n  b a l l o t  s h a l l  b e  p r e p a r e d  a n d  

d i s t r i b u t e d  b y  t h e  d i r e c t o r  i n  t h e  m a n n e r  

p r e s c r i b e d  f o r  g e n e r a l  e l e c t i o n  b a l l o t s  e x c e p t  a s  

s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e  f o r  t h e  p r i m a r y  

e l e c t i o n .  T h e  d i r e c t o r  s h a l l  p l a c e  t h e  n a m e s  o f  

a l l  c a n d i d a t e s  w h o  h a v e  p r o p e r l y  f i l e d  i n  g r o u p s  

a c c o r d i n g  t o  o f f i c e s  f i l e d  f o r ,  w i t h o u t  r e g a r d  t o  

p a r t y  a f f i l i a t i o n .

A S  1 5 . 2 5 . 0 6 0  ( e m p h a s i s  a d d e d ) .  T h e  f o r e g o i n g  p r o v i s i o n  a p p e a r s  t o  

p r e c l u d e  t h e  u s e  o f  s e p a r a t e  b a l l o t s  t h a t  a r e  l i m i t e d  s o l e l y  t o  t h e  

c a n d i d a t e s  o f  a  s i n g l e  p o l i t i c a l  p a r t y .  I t  m u s t  b e  r e m e m b e r e d  t h a t  

t h i s  p r o v i s i o n  w a s  a d d e d  t o  t h e  e l e c t i o n  c o d e  t o  e n d  t h e  p r a c t i c e  

o f  p r e s e n t i n g  a  b a l l o t  t h a t  r e q u i r e d  v o t e r s  t o  v o t e  o n l y  f o r  t h e  

c a n d i d a t e s  o f  o n e  p o l i t i c a l  p a r t y .  E l s e w h e r e ,  t h e  e l e c t i o n  c o d e  

g r a n t s  t h e  d i r e c t o r  o f  t h e  d i v i s i o n  e l e c t i o n s  t h e  p o w e r  t o

p r e p a r e  a l l  o f f i c i a l  b a l l o t s  t o  f a c i l i t a t e  

f a i r n e s s ,  s i m p l i c i t y ,  a n d  c l a r i t y  i n  t h e  v o t i n g  

p r o c e d u r e ,  t o  r e f l e c t  m o s t  a c c u r a t e l y  t h e  i n t e n t  o f  

t h e  v o t e r ,  a n d  t o  e x p e d i t e  t h e  a d m i n i s t r a t i o n  o f  

e l e c t i o n s .

A S  1 5 . 1 5 . 0 3 0 .  T h e  c o d e  a l s o  g r a n t s  t h e  d i r e c t o r  t h e  p o w e r  t o  

" d e t e r m i n e  t h e  s i z e  o f  t h e  b a l l o t ,  t h e  t y p e  o f  p r i n t ,  n e c e s s a r y  

a d d i t i o n a l  i n s t r u c t i o n  n o t e s  t o  v o t e r s ,  a n d  o t h e r  s i m i l a r  m a t t e r s  

o f  f o r m  n o t  p r o v i d e d  b y  l a w . "  A S  1 5 . 1 5 . 0 3 0 ( 1 ) .

T h e  p r o v i s i o n s  o f  t h e  e l e c t i o n  c o d e  t h a t  a r e  s p e c i f i c  t o  

t h e  f o r m  o f  t h e  p r i m a r y  e l e c t i o n  b a l l o t  a r e  p r o b a b l y  v o i d  w h e n  t h e  

m e m b e r s  o f  a  p o l i t i c a l  p a r t y  d e s i r e  t o  r e s t r i c t  t h o s e  w h o  m a y  

a s s o c i a t e  w i t h  t h e m  f o r  t h e  p u r p o s e  o f  n o m i n a t i n g  c a n d i d a t e s  f o r  

p u b l i c  o f f i c e .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e a f f i r m e d  t h e  

F i r s t  A m e n d m e n t  r i g h t s  o f  p o l i t i c a l  p a r t i e s  t o  b e  f r e e  f r o m  

s t a t u t e s  t h a t  r e s t r i c t  t h e i r  p o w e r  t o  a s s o c i a t e  w i t h  w h o m e v e r  t h e y  

w i s h  w h e n  n o m i n a t i n g  c a n d i d a t e s .  T a s h i i a n  v. R e p u b l i c a n  P a r t y  o f  

C o n n e c t i c u t . 4 7 9  U . S .  2 0 8  ( 1 3 8 6 ) .

T h e r e  a p p e a r s  t o  b e  n o  o v e r r i d i n g  s t a t e  i n t e r e s t  t h a t  c a n  

b e  a r t i c u l a t e d  t o  p e r p e t u a t e  a n  o p e n  p r i m a r y  s y s t e m  w h e n  r e c o g n i z e d  

p o l i t i c a l  p a r t i e s  a d o p t  c o n f l i c t i n g  r u l e s .  H o w e v e r ,  i t  i s  u n c l e a r  

h o w  t h e  T a s h i i a n  d e c i s i o n  w i l l  b e  a p p l i e d  t o  t h e  t y p e  o f  o p e n  

" b l a n k e t "  p r i m a r y  r e q u i r e d  b y  e x i s t i n g  s t a t e  l a v .  I t  i s  p o s s i b l e ,  

t h o u g h  n o t  p r o b a b l e ,  t h a t  a  c o u r t  w o u l d  f i n d  t h a t  a n  o p e n  " b l a n k e t "



p r i m a r y  d o e s  n o t  b u r d e n  a s s o c i a t i o n a l  r i g h t s .  U n t i l  t h e r e  i s  a  

f e d e r a l  c a s e  o n  p o i n t , t h i s  e v e n t u a l i t y  c a n n o t  b e  r u l e d  o u t .  I t  i s  

a l s o  p o s s i b l e  t h a t  A S  1 5 . 2 5 . 0 6 0  c a n  b e  c o n s t r u e d  t o  a p p l y  o n l y  w h e n  

p o l i t i c a l  p a r t i e s  h a v e  n o t  e x e r c i s e d  t h e i r  c o n s t i t u t i o n a l  r i g h t s  t o  

l i m i t  a c c e s s  t o  t h e  n o m i n a t i n g  p r o c e s s ,  o n e  t h i n g  r e m a i n s  c e r t a i n ;  

i t  w o u l d  b e  a d v i s a b l e  t o  a m e n d  A S  1 5 . 2 5 . 0 6 0  t o  a l l o w  f o r  t h e

i m p l e m e n t a t i o n  o f  a s s o c i a t i o n a l  r u l e s  o f  p o l i t i c a l  p a r t i e s  t h a t  d o  

n o t  i n f r i n g e  u p o n  l e g i t i m a t e  s t a t e  i n t e r e s t s  i n  t h e  a d m i n i s t r a t i o n  

o f  e l e c t i o n s .

E v e n  t h o u g h  T a s h i i a n  p l a c e s  h e a v y  e m p h a s i s  o n  t h e

a s s o c i a t i o n a l  r i g h t s  o f  p o l i t i c a l  p a r t i e s ,  w e  b e l i e v e  t h e r e  m a y  b e  

a n  o v e r r i d i n g  s t a t e  i n t e r e s t  i n  h a v i n g  t h e  p a r t i e s  a c t  p r o m p t l y  a n d  

w i t h  c l a r i t y  i n  t h e  wav' t n e y  d e f i n e  w h o  m a y  a s s o c i a t e  w i t h  t h e m .  

T h e  U . S .  S u p r e m e  C o u r t  h a s  a c k n o w l e d g e d  t h a t  " i t  i s  c l e a r  t h a t  

p r e s e r v a t i o n  o f  t h e  i n t e g r i t y  o f  t h e  e l e c t o r a l  p r o c e s s  i s  a  

l e g i t i m a t e  a n d  v a l i d  s t a t e  g o a l . "  R o s a r i o  v, R o c k e f e l l e r . 4 1 0  U . S .  

7 5 2 ,  7 6 1  ( 1 9 7 3 ) ;  s e e  a l s o ,  A m e r i c a n  P a r t y  o f  T e x a s  v. W h i t e . 4 1 5  

U . S . 7 6 7 ,  7 7 9  ( 1 9 7 3 ) .  S t a t e  l a w  m a y  i n t e r f e r e  w i t h  a  p o l i t i c a l  

p a r t y ' s  i n t e r n a l  a f f a i r s  w h e n  n e c e s s a r y  t o  e n s u r e  t h a t  e l e c t i o n s  

a r e  f a i r  a n d  h o n e s t .  S t o r e r  v. B r o w n . 4 1 5  U . S .  7 2 4 ,  7 3 0  ( 1 9 7 3 ) .

W e  r e v i e w e d  a  d r a f t  c o m m i t t e e  s u b s t i t u t e  c u r r e n t l y  u n d e r

c o n s i d e r a t i o n  b y  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e .  T h i s  b i l l  

w o u l d  r e q u i r e  p o l i t i c a l  p a r t i e s  t o  a d o p t  a n d  d e l i v e r  a n y  p a r t y  

r u l e s  t h a t  w o u l d  m a t e r i a l l y  a f f e c t  t h e  n o m i n a t i n g  p r o c e s s  b y  M a r c h  

1  o f  t h e  p r i m a r y  e l e c t i o n  y e a r .  T h e  p u r p o s e  o f  i m p o s i n g  a  d e a d l i n e  

f o r  a c t i o n  i s  t o  p e r m i t  p r e c l e a r a n c e  o f  t h e  c h a n g e  i n  v o t i n g  

r e q u i r e m e n t s  b y  t h e  U . S .  J u s t i c e  D e p a r t m e n t ,  a l l o w  f o r  v o t e r  

e d u c a t i o n ,  a n d  g i v e  a d e q u a t e  t i m e  t o  t h e  d i v i s i o n  o f  e l e c t i o n s  t o  

i m p l e m e n t  t h e  c h a n g e s . W h i l e  t h e s e  i n t e r e s t s  a p p e a r  t o  b e  

c o m p e l l i n g ,  i t  i s  p o s s i b l e  t h a t  a  m i n o r ,  r e c o g n i z e d  p o l i t i c a l  p a r t y  

c o u l d  c o n t e s t  t h e  v a l i d i t y  o f  t h e  M a r c h  1  d a t a .  T h e r e  i s  p r e c e d e n t  

f o r  t h e  p r o p o s i t i o n  t h a t  e a r l y  d e a d l i n e s  f o r  t h e  d e c l a r a t i o n  o f  

c a n d i d a c y  i m p r o p e r l y  r e s t r i c t  f r e e  s p e e c h  a n d  a s s o c i a t i o n a l  r i g h t s  

o f  n o n p a r t y  c a n d i d a t e s .  S l c l e r  v, S t a t e . 3 A N - 8 8 - 8 6 9 5  ( A l a s k a  

S u p e r .  M e m .  o f  D e c i s i o n ,  S e p t .  1 2 ,  1 9 8 8 ) .  T h e  h a r m  e n c o u n t e r e d  i n  

s l a l e r  w a s  t h a t  t h e  e a r l y  d e c l a r a t i o n  d a t e  i m p r o p e r l y  d i s t a n c e d  

n o n p a r t y  c a n d i d a t e s  f r o m  t h e  t i m e  o f  s p i r i t e d  p u b l i c  d e b a t e  a n d  t h e  

r e s u l t a n t  a t t e n t i o n  o f  v o t e r s .  P e r h a p s  a  m i n o r  r e c o g n i z e d  p a r t y  

c o u l d  a r g u e  t h a t  i t  s h o u l d  b e  a l l o w e d  t o  a d o p t  r u l e s  w h i c h  p e r m i t  

i t  t o  n o m i n a t e  c a n d i d a t e s  b y  c o n v e n t i o n  h e l d  a t  o r  n e a r  t h e  f i l i n g  

d e a d l i n e  f o r  c a n d i d a t e s  f o r  r e a s o n s  s i m i l a r  t o  t h o s e  a d v a n c e d  b y  

S i c l e r . W e  b e l i e v e  t h a t  t h e  c o n c e p t  o f  a  d e a d l i n e  i s  s u p p o r t a b l e  

a s  a  r e a s o n a b l e  b u r d e n  c a l c u l a t e d  t o  p r o m o t e  t h e  e l e c t o r a l  p r o c e s s .  

H o w e v e r ,  t h e  d i v i s i o n  m u s t  f u l l y  d o c u m e n t  r e a s o n s  f o r  t h e  c u t - o f f  

d a t e .  T h e  d o c u m e n t a t i o n  w i l l  b e  e s s e n t i a l  i n  u p h o l d i n g  t h e  s t a t e ' s  

b u r d e n  o f  p r o v i n g  t h a t  t h e r e  i s  b a s i s  f o r  t h e  r e s t r i c t i o n .
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B a s e d  o n  t h e  f o r e g o i n g ,  w e  c o n c l u d e  t h a t  e x i s t i n g  

p r o v i s i o n s  o f  t h e  e l e c t i o n  c o d e  s p e c i f y i n g  t h e  c o n t e n t  o f  t h e  

p r i m a r y  e l e c t i o n  b a l l o t  a r e  n o t  o p e r a t i v e  w h e n  a  p o l i t i c a l  p a r t y  

o p t s  t o  c l o s e  i t s  p r i m a r y .  I n  t h e  a b s e n c e  o f  a  s p e c i f i c  s t a t u t e ,  

s u f f i c i e n t  a u t h o r i t y  e x i s t s  f o r  t h e  d i r e c t o r  t o  a d m i n i s t r a t i v e l y  

i m p l e m e n t  n e w  p r o c e d u r e s  f o r  a  c l o s e d  p r i m a r y .  T h e  b a s i c  s t a n d a r d  

a p p l i c a b l e  t o  t h e  p o w e r  o f  a n  a d m i n i s t r a t i v e  a g e n c y  t o  a d o p t  

r e g u l a t i o n s  i s  s e t  o u t  i n  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A P A ) . 

T h e  A P A  p r o v i d e s :

I f ,  b y  e x p r e s s  o r  i m p l i e d  t e r m s  o f  a  s t a t u t e ,  a  

s t a t e  a g e n c y  h a s  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t o  

i m p l e m e n t ,  i n t e r p r e t ,  m a k e  s p e c i f i c  o r  o t h e r w i s e  

c a r r y  o u t  t h e  p r o v i s i o n s  o f  t h e  s t a t u t e ,  a  

r e g u l a t i o n  a d o p t e d  i s  n o t  v a l i d  o r  e f f e c t i v e  u n l e s s  

c o n s i s t e n t  w i t h  t h e  s t a t u t e  a n d  r e a s o n a b l y  

n e c e s s a r y  t o  c a r r y  o u t  t h e  p u r p o s e  o f  t h e  s t a t u t e .

A S  4 4 . 6 2 . 0 3 0 .  T h e  d i r e c t o r  i s  g i v e n  b r o a d  l e g i s l a t i v e  p o w e r  t o  

a d o p t  a d m i n i s t r a t i v e  r e g u l a t i o n s .  S h e  m a y  " a d o p t  r e g u l a t i o n s  u n d e r  

t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A S  4 4 . 6 2 )  n e c e s s a r y  f o r  t h e  

a d m i n i s t r a t i o n  o f  e l e c t i o n s . "  A S  1 5 . 1 5 . 0 1 0 .  G i v e n  o u r  

d e t e r m i n a t i o n  t h a t  T a s h i i a n  m a k e s  A S  1 5 . 2 5 . 0 6 0  i n o p e r a t i v e  u n d e r  

c e r t a i n  c o n d i t i o n s ,  i t  a p p e a r s  t h a t  A S  1 5 . 1 5 . 0 1 0  g r a n t s  s u f f i c i e n t  

a u t h o r i t y  t o  i m p l e m e n t  a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  

r e g u l a t i o n .  S&S., e,cr._, D e n a r d o  v, S t a t e . 7 4 1  P . 2 d  1 1 9 7  ( A J « s k c  

1 9 8 7 )  ( r e g u l a t i o n  r e q u i r i n g  i n d e p e n d e n t  g u b e r n a t o r i a l  c a n d i d a t e s  t o  

s u b m i t  n o m i n a t i n g  p e t i t i o n s  s i g n e d  b y  o n e  p e r c e n t  o f  q u a l i f i e d  

v o t e r s  h e l d  t o  b e  v a l i d  w h e n  a d o p t e d  a f t e r  c o u r t  f o u n d  s t a t u t o r y  

r e q u i r e m e n t  v o i d ) .

W e  w o u l d  b e  r e m i s s  i n  o u r  d u t i e s  i f  w e  d i d  n o t  p o i n t  o u t  

t h a t  c o n t r a r y  l e g a l  a r g u m e n t s  c o u l d  b e  m a d e .  I t  c o u l d  b e  a r g u e d  

t h a t  t h e  e x i s t e n c e  o f  A S  1 5 . 2 5 . 0 6 0  m a k e s  i t  p l a i n  t h e  l e g i s l a t u r e  

d i d  n o t  i n t e n d  t o  c o m m i t  t h e  f o r m u l a t i o n  o f  t h e  p r i m a r y  b a l l o t  t o  

a g e n c y  d i s c r e t i o n .  S u p p o r t  f o r  t h i s  a r g u m e n t  c a n  b e  f o u n d  i n  

A S  1 5 . 1 5 . 0 3 0 ( 1 ) ,  w h i c h  a l l o w s  t h e  d i r e c t o r  t o  d e t e r m i n e  m a t t e r s  o f  

b a l l o t  f o r m  " n o t  p r o v i d e d  b y  l a w . " T h e  i n t e n t  t o  c o m m i t  t o  a g e n c y  

d i s c r e t i o n  i s  a  n e c e s s a r y  e l e m e n t  f o r  d e t e r m i n i n g  w h e t h e r  a  

r e g u l a t i o n  i s  v a l i d .  K e l l y  v .  Z a m a r e l l o . 4 8 6  P . 2 d  9 0 6 ,  9 0 9  ( A l a s k a  

1 9 7 1 } .  W e  b e l i e v e  t h a t  a  c o u r t  w o u l d  d e f e r  t o  t h e  b r o a d  g r a n t  o f  

l e g i s l a t i v e  r u l e - m a k i n g  p o w e r  c o n f e r r e d  b y  A S  1 5 . 1 5 . 0 1 0 ,  e s p e c i a l l y  

i f  t h e  l e g i s l a t u r e  f a i l s  t o  a m e n d  t h e  e l e c t i o n  c o d e  a f t e r  g i v e n  a  

r e a s o n a b l e  o p p o r t u n i t y  t o  d o  s o .  H o w e v e r ,  t h e  f a c t  t h a t  t h e  

r e g u l a t i o n s  c o u l d  b e  q u e s t i o n e d  j u s t i f i e s  t h e  e f f o r t  t o  h a v e  t h e  

l e g i s l a t u r e  t a k e  a c t i o n  t o  a m e n d  t h e  e l e c t i o n  c o d e .
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W e  h o p e  t h i s  m e m o r a n d u m  w i l l  a s s i s t  y o u  i n  p r e s e n t i n c r  
y o u r  c o m m e n t s  t o  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e .  g

J L B : c k



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 
(907) 465-3867 or 465-2450 '
FAX (907) 465-2029

M E M O R A N D U M  April 3, 1991

SUBJECT: Party rules and primary election laws

TO: Senator Pat Pourchot
Attn: Jeanne Larson

FROM: John B. Gaguine
Legislative Counsel

You have asked about the relationship between party rules and the state’s primary' 
election laws. The question is easily answered: if there is a clash between party rules 
and election laws (e.g., the party rules call for a closed primary, and the election laws 
provide for an open one), the party rules prevail.

This answer derives from a recent decision of the United States Supreme Court, 
Tashiian v. Republican Party of Connecticut. 479 U.S. 208, 55 U.S.L.W. 4057 (1986).
In that case Connecticut law restricted voting in a party’s primary to registered 
members of the party, and the Republican party wanted to open its primary to 
independents as well as registered Republicans. The Court ruled in favor of the 
Republicans, holding that the party’s First Amendment’s guarantee of freedom of 
association overrode the state law.

Ideally, state law should be amended to conform with party rules. (In Tashjian the 
Republicans in the legislature passed a bill to open primaries to independents, only 
to have the bill vetoed by the Democratic governor.) However, if that is not done 
the party rules nevertheless control. A court, I believe, would clearly have the power 
to order the Division of Elections to follow procedures consistent with party rules and 
inconsistent with the statutes. I also believe that even absent a lawsuit the lieutenant 
governor would be empowered to issue tegulatipns reflecting the party rules, since 
the law is clear on this point. *

• However, I should'note "a significant difference between Alaska and Connecticut. 
Connecticut law required a-closed primary,-and the only effect of Tashiian would 
seem to be to require election officials to give Republican ballots to those indepen- '

• dents who request them, as well as Republicans. Ih Alaska, however, implementation 
of the Republican party rules would require a total overhaul of the primary, process.
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There would .seemingly have to be two separate ballots prepared - one with 
Republican candidates, and one with candidates of other parties. (If other parties 
changed their rules to parallel the Republican rules, there would seemingly have to 
be even more ballots prepared.) Thus, a court might allow the lieutenant governor 
to phase in a new system gradually. However, if the lieutenant governor decided to 
implement party rules without a statutory change, I do not think that a court would 
enjoin this, even given the magnitude of the procedural change that would be 
necessary. ^
If I may be of further assistance, please advise.

JBG:pl
91-225.plm

y  My research has disclosed no post-Tashiian cases on this point, so my conclusions must be tentative.'
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C  L
C h a r le s  E. C o le  
A t t o r n e y  G e n e r a l

Department of Law

date: F e b ru a ry  28 , 1992
/

FILE NO.: 6 6 3 -9 2 -0 4 0 7

TEL. NO.: 4 6 5 -3 6 0 0

subject: w h e th e r  t h e  T a s h j ia n  c a s e
r e q u i r e s  im p le m e n ta t io n  o f  
t h e  R e p u b l i c a n  P a r ty  r u l e s

You have a sk e d  w h eth er t h e  s t a t e  m ust m o d i fy  i t s  p r im a r y  
e l e c t i o n  t o  im plem en t r u l e s  a d o p te d  b y  t h e  A la s k a  R e p u b l ic a n  P a r t y .  
These  r u l e s  c o n f l i c t  w i t h  s t a t e  e l e c t i o n  la w  b y  l i m i t i n g  th e  v o t e r s  
who ca n  p a r t i c i p a t e  i n  t h e  s e l e c t i o n  o f  R e p u b l i c a n  nom inees a t  t h e  
p r im a ry  e l e c t i o n .  We b e l i e v e  t h a t ,  i n  l i g h t  o f  r e c e n t  d e c i s i o n s  o f  
t h e  U n ite d  S t a t e s  Supreme C o u r t ,  t h e  F i r s t  and F o u r te e n th  
Amendments t o  t h e  U n ite d  S t a t e s  C o n s t i t u t i o n  r e q u i r e  im p le m e n ta t io n  
o f  t h e s e  r u l e s .

I .  St a t e  law and R e p u b l ic a n  P a r t y  r u l e s

A la s k a  has a " b la n k e t "  p r im a r y ,  i n  w h ich  a l l  v o t e r s  
s e l e c t  th e  nom in ees  o f  a l l  p a r t i e s .  1 /  Under AS 1 5 .2 5 .0 1 0  —
1 5 .2 5 .1 3 0 ,  a l l  c a n d id a t e s  o f  a l l  p o l i t i c a l  p a r t i e s  run on  o n e  
b a l l o t ,  and any  r e g i s t e r e d  v o t e r s ,  r e g a r d l e s s  o f  p a r t y  a f f i l i a t i o n ,  
ca n  v o t e  f o r  any c a n d i d a t e .  The o n l y  r e s t r i c t i o n  i s  t h a t  v o t e r s  
may c a s t  o n l y  on e  v o t e  f o r  ea ch  o f f i c e  on  t h e  b a l l o t .  The p a r t y  
c a n d id a t e  r e c e i v i n g  t h e  m ost v o t e s  i s  p l a c e d  on  th e  g e n e r a l  
e l e c t i o n  b a l l o t  as t h e  p a r t y ' s  n om in ee  f o r  t h a t  o f f i c e .

In  1 9 90 , t h e  R e p u b l i c a n  P a r t y  o f  A la s k a  a d o p te d  a r u l e  
p r o v i d i n g  t h a t

[ o ] n l y  r e g i s t e r e d  R e p u b l i c a n s ,  r e g i s t e r e d  
In d e p e n d e n ts  [ s i c ] ,  . and t h o s e  who s t a t e  no 
p r e f e r e n c e  o f  p a r t y  a f f i l i a t i o n  s h a l l  be  a l lo w e d  t o  
v o t e  i n  t h e  R e p u b l i c a n  p r im a r y  e l e c t i o n  f o r  
G o v e r n o r ,  L ie u t e n a n t  G o v e r n o r ,  U .S . S e n a t o r ,  U .S .

1 /  In  a b la n k e t  p r im ary ',  a l l  v o t e r s  r e c e i v e  th e  same b a l l o t ,  and 
may v o t e  f o r  o n e  c a n d id a t e  f o r  e a c h  o f f i c e ,  r e g a r d l e s s  o f  p a r t y .  
In  an op en  p r im a r y ,  a v o t e r  may v o t e  f o r  c a n d id a t e s  o f  o n l y  o n e  
p a r t y ,  b u t  may c h o o s e  w h ich  p a r t y  r e g a r d l e s s  o f  a f f i l i a t i o n .  In  a 
c l o s e d  p a r t y ,  o n l y  v o t e r s  a f f i l i a t e d  w i t h  o n e  p a r t y  may p a r t i c i p a t e  
i n  t h a t  p a r t y ' s  p r im a r y .  See N o t e ,  P r im a ry  E l e c t i o n s  and t h e  
C o l l e c t i v e  R ig h t  o f  Freedom o f  A s s o c i a t i o n , 94 Y a le  L .J .  116 , 117 
n .2  ( 1 9 8 4 ) .
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R e p r e s e n t a t i v e ,  and members o f  t h e  S t a t e
L e g i s l a t u r e .  2 /

A f t e r  t h e  1990 g e n e r a l  e l e c t i o n ,  t h e  p a r t y  a d o p te d  
s e v e r a l  r e l a t e d  r u l e s ,  and s u b m itte d  a l l  o f  i t s  r u l e s  t o  th e  U n ite d  
S t a t e s  D epartm ent o f  J u s t i c e  f o r  p r e c l a a r a n c e ,  as r e q u i r e d  b y  t h e  
f e d e r a l  N o t in g  R ig h t s  A c t ,  42 U .S .C . § 1 9 7 3 c .  The D epartm ent o f  
J u s t i c e  a p p ro v e d  them , and th e  p a r t y  s u b m it te d  th e  r u l e s  t o  y o u  i n  
May 1991 .

T h ese  r u l e s  a r e  o b v i o u s l y  in c o m p a t i b l e  w it h  t h e  s t a t e  
b l a n k e t  p r im a r y  la w . T hat i n c o m p a t i b i l i t y  has g iv e n  r i s e  t o  y o u r  
o p i n i o n  r e q u e s t .

I I .  T a s h j i a n .a n d  D e m ocra t ic  P a r ty  v .  W is c o n s in

i n  T a s h jia n jL ^ _ R e p .u b lica n  Party ..Q f-C Q im & c.ticttt , 479 U .S . 
208 ( 1 9 8 6 ) ,  t h e  Supreme C ou rt  r e c o g n i z e d  t h a t  t h e  a s s o c i a t i o n a l  
r i g h t s  o f  p o l i t i c a l  p a r t i e s ,  as p r o t e c t e d  by  th e  f i r s t  amendment, 
ca n  t a k e  p r i o r i t y  o v e r  s t a t e  e l e c t i o n  la w s .  In  T a s h j i a n , t h e  
R e p u b l i c a n  P a r t y  o f  C o n n e c t i c u t  had a d o p te d  a p a r t y  r u l e  a l l o w i n g  
n o n a f f i l i a t e d  v o t e r s  t o  v o t e  i n  th e  p a r t y ' s  p r im a r y .  T h is  r u l e  
c o n f l i c t e d  w i t h  C o n n e c t i c u t  s t a t u t e s ,  w h ich  p r o v i d e d  f o r  a c l o s e d  
p r im a r y .  T hu s, t h o s e  s t a t u t e s  l i m i t e d  t h e  "g rou p  o f  v o t e r s  whom 
t h e  P a r t y  may i n v i t e  t o  p a r t i c i p a t e  i n  th e  ' b a s i c  f u n c t i o n '  o f  
s e l e c t i n g  t h e  P a r t y ' s  c a n d i d a t e s . "  479 U .S . a t  2 1 5 -1 6  ( c i t a t i o n  
o m i t t e d ) . The C o u rt  d i d  n o t  f i n d  t h e  l i m i t a t i o n  j u s t i f i e d  b y  any 
c o m p e l l in g  s t a t e  i n t e r e s t s .  A c c o r d i n g l y ,  t h e  C o u rt  h e ld  t h a t  t h e  
l i m i t a t i o n  c o n s t i t u t e d  an u n c o n s t i t u t i o n a l  b u rd en  on  t h e  P a r t y ' s  
a s s o c i a t i o n a l  r i g h t s  p r o t e c t e d  by  t h e  F i r s t  and F o u r te e n th  
Amendments t o  t h e  U .S . C o n s t i t u t i o n .

The C o u r t  r e j e c t e d  C o n n e c t i c u t ' s  p r o f e r r e d  j u s t i f i c a t i o n  
t h a t  im p le m e n ta t io n  o f  t h e  r u l e  w ou ld  p o s s i b l y  r e s u l t  i n  g r e a t e r  
a d m i n i s t r a t i v e  c o s t s  f o r  p u rch a s e  o f  v o t i n g  m a ch in e s ,  t r a i n i n g  o f  
o f f i c i a l s ,  and p o t e n t i a l l y  f o r  p r i n t i n g  o f  a d d i t i o n a l  b a l l o t  
m a t e r i a l s .  I d .  a t  2 1 8 .  I t  f u r t h e r  fo u n d  t h a t  " [ t ] h e  S t a t e ' s  
l e g i t i m a t e  i n t e r e s t s  i n  p r e v e n t in g  v o t e r  c o n f u s i o n  and p r o v i d i n g

2 /  B ecau se  o f  t h e  s h o r t n e s s  o f  t im e  b e tw een  t h e  p a r t y ' s  a d o p t io n  
o f  th e  r u l e  and t h e  1990 p r im a ry  e l e c t i o n ,  t h e  s t a t e  d e c l i n e d  t o  
im plem en t t h e  r u l e  f o r  t h a t  e l e c t i o n .  The s t a t e  s u c c e s s f u l l y  
d e fe n d e d  a f e d e r a l  c o u r t  la w s u i t  i n i t i a t e d  b y  t h e  p a r t y .  D oy le  v .  
S t a t e , No. A 9 0 -2 4 8  C i v i l .  The d i s t r i c t  c o u r t  d e n ie d  t h e  p a r t y ' s  
m o t io n  f o r  a p r e l i m i n a r y  i n j u n c t i o n ,  r e q u i r i n g  th e  s t a t e  t o  g i v e  
e f f e c t  t o  th e  p a r t y ' s  r u l e s .  The c a s e  was s u b s e q u e n t ly  d i s m is s e d  
b y  t h e  p a r t y .
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f o r  e d u c a t e d  and r e s p o n s i b l e  v o t e r  d e c i s i o n s  i n  no r e s p e c t  'make i t  
n e c e s s a r y  t o  bu rd en  t h e  [ P a r t y ' s ]  r i g h t * . 1" I d .  a t  2 2 1 -2 2 .

The P a r ty  r u l e s  i n  q u e s t i o n  h e r e  a r e  d i f f e r e n t  from  t h o s e  
i n  T a s h j i a n , i n  t h a t  t h e  A la s k a  R e p u b l i c a n  P a r t y  s e e k s  t o  narrow  
t h e  f i e l d  o f  v o t e r s  who may p a r t i c i p a t e  in  c h o o s i n g  R e p u b l i c a n  
n o m in e e s .  H ow ever, D e m o cra t ic  P a r t y  v .  W is c o n s in . 450 U .S . 107 
(1 9 8 1 )  (o n e  o f  t h e  m a jo r  u n d e r p in n in g s  o f -  T a s h j i a n ) , d i d  a d d r e s s  a 
s i t u a t i o n  i n v o l v i n g  a p a r t y  r u l e  t h a t  was more r e s t r i c t i v e  th an  t h e  
s t a t e  s t a t u t e .  W is c o n s in  c o n c e r n e d  t h a t  s t a t e ' s  p r e s i d e n t i a l  
p r im a r y  e l e c t i o n .  W h ile  W is c o n s in  law  l e t  t h e  p a r t i e s  c h o o s e  t h e  
m eth od  o f  s e l e c t i n g  d e l e g a t e s  t o  t h e  n a t i o n a l  c o n v e n t i o n s  o f  th e  
n a t i o n a l  p a r t i e s ,  i t  r e q u i r e d  t h a t  t h o s e  d e l e g a t e s  v o t e  a c c o r d i n g  
t o  t h e  ou tcom e  o f  t h e  s t a t e ' s  open  p r e s i d e n t i a l  p r im a r y .  T h is  law  
c o n f l i c t e d  w it h  th e  N a t io n a l  D e m o cra t ic  P a r t y ' s  r u l e  th a t ,  
" r e s t r i c t e d  p a r t i c i p a t i o n  i n  t h e  d e l e g a t e  s e l e c t i o n  p r o c e s s  i n  
p r i m a r i e s  o r  c a u c u s e s  t o  ' D e m o cra t ic  v o t e r s  o n l y  who p u b l i c l y  
d e c l a r e  t h e i r  p a r t y  p r e f e r e n c e  and have t h a t  p r e f e r e n c e  p u b l i c l y  
r e c o r d e d . ' "  450 U.SJ a t  118 . B eca u se  o f  t h i s  c o n f l i c t ,  t h e  
n a t i o n a l  p a r t y  annou nced  i t s  i n t e n t  n o t  t o  s e a t  t h e  W is c o n s in  
d e l e g a t e s .  The s t a t e  t h e r e f o r e  b r o u g h t  s u i t  i n  s t a t e  c o u r t ,  
s e e k i n g  a d e c l a r a t o r y  judgm ent t h a t  t h e  s t a t e  law  was. 
c o n s t i t u t i o n a l  and t h a t  t h e  n a t i o n a l  p a r t y  had t o  s e a t  t h o s e  
d e l e g a t e s .  S ee  Demo c r a t i c  P a r t y  v .  W is c o n s in , 287 N .W .2d 312 (W is .  
1 980 ) (u p h o ld in g  t h e  s t a t e  l a w ) .  '

The U n ite d  S t a t e s  Supreme C ou rt  i n v a l i d a t e d  t h e  p r o v i s i o n  
o f  t h e  s t a t e  law  t h a t  i n f r i n g e d  on  th e  p a r t y ' s n o m in a t in g  
p r o c e d u r e .  I t  h e ld  t h a t  t h e  " F i r s t  Amendment fr e e d o m  t o  g a t h e r  i n  
a s s o c i a t i o n  f o r  t h e  p u r p o s e  o f  a d v a n c in g  s h a r e d  b e l i e f s  i s  
p r o t e c t e d  b y  th e  F o u r t e e n t h  Amendment from  in f r in g e m e n t  by  any 
S t a t e , " and t h a t  freed om  o f  p o l i t i c a l  a s s o c i a t i o n  " n e c e s s a r i l y  
p r e s u p p o s e s  t h e  freed om  t o  i d e n t i f y  t h e  p e o p le  who c o n s t i t u t e  t h e  
a s s o c i a t i o n ,  and t o  l i m i t  t h e  a s s o c i a t i o n  t o  t h o s e  p e o p l e  o n l y . " 
450 U .S . a t  12 1 -2 2  ( c i t a t i o n s  o m i t t e d ) .

We b e l i e v e ,  i n  l i g h t  o f  T a s h j ia n  and W is c o n g n n f a c o u r t  
w o u ld  h o l d  t h a t  t h e  R e p u b l i c a n  P a r t y 's  r u l e  l i m i t i n g  p a r t i c i p a t i o n  
i n  t h e  s e l e c t i o n  o f  th e  p a r t y ' s  c a n d id a t e s  must b e  im p lem en ted , 
n o t w i t h s t a n d in g  i t s  c o n f l i c t  w i t h  A l a s k a 's  b l a n k e t  p r im a ry  
s t a t u t e s .  2 /  I n d e e d ,  A l a s k a 's  law  im p a c ts  t h e  A la sk a

2 /  We have fou n d  no a u t h o r i t y  on  p o i n t  on t h i s  q u e s t i o n .  T h is  
l a c k  o f  a u t h o r i t y  i s  n o t  s u r p r i s i n g ,  s i n c e  o n l y  A la sk a  and 
W a sh in gton  have b la n k e t  p r i m a r i e s .  See g e n e r a l l y  N oe, N orth

( c o n t i n u e d . . . )
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R e p u b l i c a n  P a r t y ' s  a s s o c i a t i o n a l  i n t e r e s t s  t o  a f a r  g r e a t e r  d e g r e e  
th a n  d i d  t h e  C o n n e c t i c u t  s t a t u t e s  a t  i s s u e  i n  T a s h j i a n . ± /  
M o r e o v e r ,  when T a s h i ia n  i s  r e a d  i n  c o n j u n c t i o n  w it h  W is c n n a in . 
w here an op en  p r im a ry  was a t  i s s u e ,  t h e  n e c e s s i t y  t o  implement' t h e  
R e p u b l i c a n  r u l e  becom es ev en  c l e a r e r . .  2 /

M o r e o v e r ,  in  T a s h j ia n  t h e  m a j o r i t y  e x p r e s s e d  c o n c e r n  t h a t  
w id e -o p e n  p a r t y  r u l e s  m igh t  i n f r i n g e  on t h e  r i g h t s  o f  o t h e r  
p a r t i e s :  "Under such  c i r c u m s t a n c e s ,  t h e  e f f e c t  o f  one  p a r t y ' s
b r o a d e n in g  o f  p a r t i c i p a t i o n  w ou ld  t h r e a t e n  o t h e r  p a r t i e s  w it h  t h e  
d i s o r g a n i z a t i o n  e f f e c t s  w h ich  t h e  s t a t u t e s  [u p h e ld  i n  o t h e r  c a s e s ]  
w ere  d e s ig n e d  t o  p r e v e n t . "  479 U .S .  a t  224 n .1 3 .  A l a s k a 's  b la n k e t  
p r im a r y  law s do p r e c i s e l y  what t h e  C ou rt  s a i d  t h a t  a p a r t y  m ig h t  
n o t  b e  a b l e  t o  do  c o n s t i t u t i o n a l l y .

i

As p a r t  o f  t h e  d e b a t e  s u r r o u n d in g  t h i s  i s s u e ,  i t  has b e e n  
s u g g e s t e d  t h a t  t h e  m o d i f i c a t i o n  o f  t h e  b la n k e t  p r im a r y  may i n f r i n g e  
on  a v o t e r ' s  c o n s t i t u t i o n a l  r i g h t  t o  v o t e .  V o t e r s  n o t  a f f i l i a t e d  
w i t h  a p a r t y ,  h ow ever , do  n o t  have  c o n s t i t u t i o n a l  r i g h t s  t o  
p a r t i c i p a t e  i n  t h a t  p a r t y ' s  p r im a r y  e l e c t i o n  i f  e i t h e r  s t a t e  law  o r  
p a r t y  r u l e s  p r o v i d e  f o r  a c l o s e d  p r im a r y .  Nader v .  S c h a f f e r , 417

2 /  ( . . . c o n t i n u e d )
C a r o l in a  G en era l  A ssem bly  Amends E l e c t i o n  Laws t o  A l lo w
U n a f f i l i a t e d  V o t e r s  t o  V o te  i n  P a r t y  P r i m a r i e s , 66 N .C . L . R ev . 
1208 (1 9 8 8 )  ( " t h e r e  i s  a s t r o n g  argum ent t h a t  b o t h  t h e  op en  and 
b la n k e t  p r im a r y  a r e  u n c o n s t i t u t i o n a l " ) .

1 /  The d i s s e n t  i n  T a s h i ia n  did: n o t  a g r e e  t h a t  C o n n e c t i c u t ' s  la w  
was u n c o n s t i t u t i o n a l .  H ow ever, i t  o b s e r v e d  t h a t  " [ t ] h e  a b i l i t y  o f  
t h e  members o f  t h e  R e p u b l i c a n  Pa.rty t o  s e l e c t  t h e i r  own c a n d id a t e  
. . . u n q u e s t i o n a b ly  i m p l i c a t e s  an a s s o c i a t i o n a l  f r e e d o m ."  479
U .S . a t  2 3 5 -3 6  ( S c a l i a ,  J . ,  d i s s e n t i n g ) .  T h is  i n d i c a t e s  t o  us t h a t  
e v e n  t h e  d i s s e n t e r s  would, n o t  u p h o ld  A l a s k a 's  b la n k e t  p r im a r y  law  
a g a i n s t  a R e p u b l i c a n  P a r ty  c h a l l e n g e .

2 /  We b e l i e v e  t h a t  b o t h  b la n k e t  p r im a r ie s  and op en  p r im a r ie s  
im p a ct  a p a r t y ' s  freed om  o f  a s s o c i a t i o n  c l a i m .  In  b o t h ,  members o f  
on e  p a r t y  may ta k e  p a r t  i n  t h e  s e l e c t i o n  o f  a n o t h e r  p a r t y ' s  
c a n d i d a t e s .
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F. Supp. 837 (D. C on n ) ,  a f f 1 d mem. , 429 U .S . 989 (1976); F e re n cy  v .  
S.e.cre:fcary o f  S t a t e ,  476 N.w.2d 417 (M ich . App. 1991). £ /

I t  has a l s o  been  s u g g e s t e d  t h a t  T a s h j ia n  would n o t  a p p ly  
i n  A la s k a  b e c a u s e  o u r  law , u n l ik e  C o n n e c t i c u t ' s ,  d oes  n o t  r e q u i r e  
r e g i s t r a t i o n  b y  p a r t y .  We do n o t  b e l i e v e  t h a t  a c o u r t  w ou ld  f i n d  
t h i s  argum ent c o n v i n c i n g .  F i r s t ,  n o t h i n g  i n  T a s h j ia n  s u g g e s t s  t h a t  
C o n n e c t i c u t ' s  s t a t u t o r y  r e g i s t r a t i o n  r e q u ir e m e n t  was e s s e n t i a l  t o  
t h e  C o u r t ' s  d e c i s i o n .  S eco n d , a l t h o u g h  A la sk a  law d o e s  n o t  
r e q u i r e ,  o r  e v e n  s p e c i f i c a l l y  a u t h o r i z e ,  v o t e r  r e g i s t r a t i o n  by  
p a r t y ,  t h e r e  has b een  a l o n g - s t a n d i n g  p r a c t i c e  o f  a l l o w i n g  su ch  
r e g i s t r a t i o n ;  in d e e d ,  s i n c e  a t  l e a s t  1968 , th e  r e g i s t r a t i o n  form s 
have p r o v i d e d  a p l a c e  t o  i n d i c a t e  p a r t y  r e g i s t r a t i o n .  T h i r d ,  
A la s k a  la w  d o e s  i m p l i c i t l y  a u t h o r i z e  p a r t y  r e g i s t r a t i o n :  
AS 1 5 . 2 5 . 0 3 0 ( a )  ( 1 6 ) ,  e n a c t e d  i n  1 980 , r e q u i r e s  t h a t  a "member o f  el 
p o l i t i c a l  p a r t y "  s e e k in g  t o  becom e a c a n d id a t e  o f  t h a t  p a r t y  i n  t h e  
p r im a ry  a t t e s t  " t h a t  th e  c a n d id a t e  i s  r e g i s t e r e d  t o  v o t e  as  a 
member o f  t h e  p o l i t i c a l  p a r t y  whose n o m in a t io n  i s  b e in g  s o u g h t . " '

N or i s  T a s h j ia n  i n a p p l i c a b l e  b e ca u s e  A la sk a  la w , u n l i k e  
C o n n e c t i c u t ' s , d o e s  n o t  r e g u l a t e  p o l i t i c a l  p a r t i e s . A lth o u g h  
A la s k a  la w  d o e s  n o t  r e g u l a t e  t h e  p a r t i e s ,  i t  r e c o g n i z e s  them as 
v i a b l e  e n t i t i e s  and c o n f e r s  r i g h t s  on them. S e e , e . g . , 
AS 1 5 .2 5 .0 5 6  ( a u t h o r i z i n g  p a r t y  c e n t r a l  com m ittee  o r  p a r t y  d i s t r i c t 1 
c o m m itte e  t o  r e p l a c e  un opp osed  incum ben t c a n d id a t e  f o r  r e n o m in a t io n  
i f  c a n d id a t e  d i e s  o r  i s  d i s q u a l i f i e d  o r  i n c a p a c i t a t e d ) ; AS 
1 5 .2 5 .1 1 0  ( a u t h o r i z i n g  same co m m ittees  t o  c e r t i f y  p a r t y  nom inee on  
g e n e r a l  e l e c t i o n  b a l l o t  as i n c a p a c i t a t e d ) ;  AS 1 5 .2 5 .1 3 0  
( a u t h o r i z i n g  p a r t y ,  th ro u g h  same co m m ittees  o r  as o t h e r w is e  
p r o v id e d  i n  p a r t y  b y la w s ,  t o  r e p l a c e  p a r t y  nom inees on g e n e r a l  
e l e c t i o n  b a l l o t  who have d i e d ,  w ith d raw n , r e s i g n e d ,  o r  becom e 
d i s q u a l i f i e d  o r  i n c a p a c i t a t e d ) .

We w is h  t o  comment on on e  o t h e r  a s p e c t  o f  th e  R e p u b l i c a n  
P a r t y  r u l e s .  In  o u r  o p i n i o n  t h e  s t a t e  d o e s  n o t  have t o  e n f o r c e  
A r t i c l e  X IV , s e c t i o n  3 ,  o f  t h o s e  r u l e s ,  "A R u le  t o  M axim ize V o t e r

2 /  B oth  N ader and F ere n cy  i n v o l v e d  p r im a r ie s  t h a t  were c l o s e d  by  
s t a t e  la w , r a t h e r  th an  by  p a r t y  m i l e .  T a s h j ia n  makes i t  c l e a r  t h a t  
t h i s  d i f f e r e n c e  i s  w it h o u t  c o n s t i t u t i o n a l  s i g n i f i c a n c e .  The C o u r t  
s p e c i f i c a l l y  s t a t e s  t h a t  " th e  nonm em ber's  d e s i r e  t o  p a r t i c i p a t e  i n  
che p a r t y ' s  a f f a i r s  i s  o v e r b o r n e  by  th e  c o u n t e r v a i l i n g  and 
l e g i t i m a t e  r i g h t  o f  t h e  p a r t y  t o  d e te r m in e  i t s  own m em bership 
q u a l i f i c a t i o n s . "  479 U .S . a t  215 n . 6 .  S i g n i f i c a n t l y ,  th e  C o u r t  
was d i s t i n g u i s h i n g  Nader and R o s a r io  v ,  R o c k e f e l l e r , 410 U .S . 752 
( 1 9 7 3 ) ,  w h ere  th e  r e s t r i c t i o n s  on  nonmembers w ere th e  p r o d u c t  o f  
s -cate  la w , r a t h e r  th an  p a r t y  c h o i c e s .
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P a g e  6

P a r t i c i p a t i o n  i n  P r im a ry  E le c t io n s '" '  ( a l l o w i n g  R e p u b l ica n s  and 
in d e p e n d e n ts  t o  p a r t i c i p a t e  i n  t h e  R e p u b l i c a n  p r im a r y  even  i f  t h e y  
have a l s o  v o t e d  i n  t h e  b la n k e t  p r im a r y  a n d /o r  some o t h e r  p a r t y ' s  
p r i m a r y ) .

The p a r t y  a p p a r e n t ly  b e l i e v e s  t h a t  i t  ca n  v a l i d l y  e x t e n d  
i t s  a s s o c i a t i o n  t o  v o t e r s  who m eet t h e  -re q u ire m e n ts  o f  th e  1990 
r u l e  r e g a r d l e s s  o f  w h eth er  t h o s e  v o t e r s  a l s o  p a r t i c i p a t e d  i n  t h e  
s e l e c t i o n  o f  o t h e r  p a r t y  c a n d i d a t e s .  H ow ever, s e v e r a l  U .S . Supreme 
C ou rt  d e c i s i o n s  h o ld  t h a t  t h e  P a r t y 's  f e d e r a l  c o n s t i t u t i o n a l  
i n t e r e s t  i n  a s s o c i a t i n g  w it h  t h o s e  v o t e r s  i s  o u tw e ig h e d  b y  th e  
c o m p e l l in g  i n t e r e s t  o f  th e  s t a t e  i n  " c o n f i n i n g  e a c h  v o t e r  t o  a 
s i n g l e  n o m in a t in g  a c t . " S t o r e r  v .  B rown, 415 U .S . 7 2 4 , 743 ( 1 9 7 4 ) ;  
s e e  a l s o  A m er ica n  P a r t y  o f  Texas v .  W h i t e . 415 U .S . 767 , 785 (1974 ), 
( " E l e c t o r s  may v o t e  i n  o n l y  on e  p a r t y  p r i m a r y " ) .  G iven  th e  w e l l -  
e s t a b l i s h e d  n a t u r e  o f  t h e  "on e  n o m in a t in g  a c t  o n l y "  p r i n c i p l e ,  and 
t h e  a b s e n c e ,  t o  o u r  k n o w le d g e ,  o f  any j u r i s d i c t i o n  a l l o w i n g  a v o t e r  
t o  p a r t i c i p a t e  i n  m u l t i p l e  p r i m a r i e s ,  we f e e l  q u i t e  c o n f i d e n t  t h a t  
t h e  A la sk a  Supreme C o u rt  w ou ld  r e a c h  t h e  same c o n c l u s i o n  as  a 
m a tte r  o f  A la s k a  c o n s t i t u t i o n a l  la w .

I f  we may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  l e t  us know.
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Y o u  r e q u e s t e d  o u r  a d v i c e  c o n c e r n i n g  a  n u m b e r  o f  i s s u e s  

t h a t  a r e  r e l a t e d  t o  p r o p o s a l s  b y  t h e  m a j o r  p o l i t i c a l  p a r t i e s  i n  t h e  

s t a t e  t o  c l o s e  t h e i r  p r i m a r i e s  t o  m e m b e r s  o f  c o m p e t i n g  p o l i t i c a l  

p a r t i e s .  B e c a u s e  y o u  n e e d  t h i s  m e m o r a n d u m  t o  h e l p  p r e p a r e  f o r  a 
m e e t i n g  o f  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  t o  b e  h e l d  o n  

N o v e m b e r  1 3, 1 9 9 1 ,  w e  l i m i t  o u r  o p i n i o n  t o  y o u r  q u e s t i o n  c o n c e r n i n g  

t h e  p o w e r  o f  t h e  d i r e c t o r  o f  t h e  d i v i s i o n  o f  e l e c t i o n s  t o  i m p l e m e n t  

a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  r e g u l a t i o n .  I t  i s  y o u r  i n t e n t  

t o  a d m i n i s t e r  a  p r i m a r y  e l e c t i o n  t h a t  i s  c o n s i s t e n t  w i t h  t h e  r i g h t  

o f  f r e e  a s s o c i a t i o n  a c c o r d e d  t o  p o l i t i c a l  p a r t i e s  e v e n  i f  

p r o v i s i o n s  o f  s t a t e  l a w  a p p l i c a b l e  t o  t h e  a d m i n i s t r a t i o n  o f  p r i m a r y  

e l e c t i o n s  p e r m i t  a  v o t e r  t o  c a s t  a  b a l l o t  t h a t  s e t s  o u t  c a n d i d a t e s  

w i t h o u t  r e g a r d  t o  p a r t y  a f f i l i a t i o n .

Y o u  p r o p o s e  t o  e s t a b l i s h  n e w  p r i m a r y  e l e c t i o n  p r o c e d u r e s  

a t  t h e  e a r l i e s t  p o s s i b l e  d a t e .  Y o u  w o u l d  l i k e  t o  i m p l e m e n t  n e w  

p r i m a r y  p r o c e d u r e s  e a r l y  i n  t h e  1 9 9 2  g e n e r a l  e l e c t i o n  y e a r .  

H o w e v e r ,  y o u r  t i m e t a b l e  m a y  b e  t o o  a g g r e s s i v e  t o  a s s u r e  t h a t  t h e  

n e w  p r o c e d u r e s  a r e  p r o p e r l y  s u p p o r t e d  b y  s t a t u t e  a n d  r e g u l a t i o n .  

T h e  l e g i s l a t u r e  w o u l d  b e  u n a b l e  t o  c o n v e n e ,  c o n s i d e r ,  a n d  e n a c t  

a m e n d m e n t s  t o  t h e  e l e c t i o n  c o d e  i f  t h e r e  i s  n o t  s u f f i c i e n t  

a u t h o r i t y  t o  a c c o m p l i s h  y o u r  g o a l s .

Y o u r  c o n c e r n  i s  w h e t h e r  t h e  d i r e c t o r  m a y  p r o c e e d  i n  t h e  

a b s e n c e  o f  a m e n d m e n t s  t o  t h e  e l e c t i o n  c o d e  t o  c h a n g e  p r i m a r y  

e l e c t i o n  p r o c e d u r e s  a n d  p r e s c r i b e  t h e  f o r m  o f  t h e  b a l l o t  s o  t h a t  

t h e  p o l i t i c a l  p a r t i e s  c o n t r o l  w h o  m a y  n o m i n a t e  c a n d i d a t e s .  W e  

b e l i e v e  t h a t  i t  i s  p r u d e n t  f o r  t h e  d i v i s i o n  t o  e x p e d i t i o u s l y  p u r s u e  

a  r e s o l u t i o n  o f  t h e  c l o s e d  p r i m a r y  q u e s t i o n  b o t h  l e g i s l a t i v e l y  a n d  

b y  a d m i n i s t r a t i v e  m e a n s .  ' U n l i k e  t h e  p r e v i o u s  a d m i n i s t r a t i o n ,  y o u  

w i s h  t o  a c q u i e s c e  i n  t h e  d e s i r e  o f  a  p o l i t i c a l  p a r t y  t o  n o m i n a t e  

c a n d i d a t e s  u s i n g  a  p r i m a r y  b a l l o t  t h a t  m a y  b e  v o t e d  o n l y  b y  p e r s o n s  

a d m i t t e d  b y  t h e  p a r t y .  W h i l e  w e  b e l i e v e  t h a t  t h e r e  r e m a i n s  s o m e  

q u e s t i o n  a s  t o  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  t h e  r u l e s  o f  t h e  

R e p u b l i c a n  P a r t y  o f  A l a s k a ,  y o u  c a n  c l a r i f y  t h i s  i n t e r p r e t a t i o n  

t h r o u g h  t h e  a d o p t i o n  o f  a d m i n i s t r a t i v e  r e g u l a t i o n s .  H o w e v e r ,  

b e f o r e  t h i s  c a n  b e  d o n e ,  i t  m u s t  b e  d e t e r m i n e d  w h e t h e r  t h e  d i v i s i o n

Jcimes L. B a l d w i n  

A s s i s t a n t  A t t o r n e y  G e n e r a l  

G o v e r n m e n t a l  A f f a i r s - J u n e a u
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h a s  s u f f i c i e n t  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t h a t  e s t a b l i s h  a 

c l o s e d  p r i m a r y  e l e c t i o n .

E x i s t i n g  l a w  r e q u i r e s  t h e  d i v i s i o n  t o  p r e p a r e  t h e  p r i m a r y  

b a l l o t  i n  a  c e r t a i n  m a n n e r .  T h e  e l e c t i o n  c o d e  p r o v i d e s :

T h e  p r i m a r y  e l e c t i o n  b a l l o t  s h a l l  b e  p r e p a r e d  a n d  

d i s t r i b u t e d  b y  t h e  d i r e c t o r  i n  t h e  m a n n e r  

p r e s c r i b e d  f o r  g e n e r a l  e l e c t i o n  b a l l o t s  e x c e p t  a s  

s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e  f o r  t h e  p r i m a r y  

e l e c t i o n .  T h e  d i r e c t o r  s h a l l  p l a c e  t h e  n a m e s  o f  

a l l  c a n d i d a t e s  w h o  h a v e  p r o p e r l y  f i l e d  i n  g r o u p s  

a c c o r d i n g  t o  o f f i c e s  f i l e d  f o r ,  w i t h o u t  r e g a r d  t o  

p a r t y  a f f i l i a t i o n .

A S  1 5 . 2 5 . 0 6 0  ( e m p h a s i s  a d d e d ) .  T h e  f o r e g o i n g  p r o v i s i o n  a p p e a r s  t o  

p r e c l u d e  t h e  u s e  o f  s e p a r a t e  b a l l o t s  t h a t  a r e  l i m i t e d  s o l e l y  t o  t h e  

c a n d i d a t e s  o f  a s i n g l e  p o l i t i c a l  p a r t y .  I t  m u s t  b e  r e m e m b e r e d  t h a t  

t h i s  p r o v i s i o n  w a s  a d d e d  t o  t h e  e l e c t i o n  c o d e  t o  e n d  t h e  p r a c t i c e  

o f  p r e s e n t i n g  a  b a l l o t  t h a t  r e q u i r e d  v o t e r s  t o  v o t e  o n l y  f o r  t h e  

c a n d i d a t e s  o f  o n e  p o l i t i c a l  p a r t y .  E l s e w h e r e ,  t h e  e l e c t i o n  c o d e  

g r a n t s  t h e  d i r e c t o r  o f  t h e  d i v i s i o n  e l e c t i o n s  t h e  p o w e r  t o

p r e p a r e  a l l  o f f i c i a l  b a l l o t s  t o  f a c i l i t a t e  

f a i r n e s s ,  s i m p l i c i t y ,  a n d  c l a r i t y  i n  t h e  v o t i n g  

p r o c e d u r e ,  t o  r e f l e c t  m o s t  a c c u r a t e l y  t h e  i n t e n t  o f  

t h e  v o t e r ,  a n d  t o  e x p e d i t e  t h e  a d m i n i s t r a t i o n  o f  

e l e c t i o n s .

A S  1 5 . 1 5 . 0 3  0. T h e  c o d e  a l s o  g r a n t s  t h e  d i r e c t o r  t h e  p o w e r  t o  

" d e t e r m i n e  t h e  s i z e  o f  t h e  b a l l o t ,  t h e  t y p e  of- p r i n t ,  n e c e s s a r y  

a d d i t i o n a l  i n s t r u c t i o n  n o t e s  t o  v o t e r s ,  a n d  o t h e r  s i m i l a r  m a t t e r s  

o f  f o r m  n o t  p r o v i d e d  b y  l a w . "  A S  1 5 . 1 5 . 0 3 0 ( 1 ) .

T h e  p r o v i s i o n s  o f  t h e  e l e c t i o n  c o d e  t h a t  a r e  s p e c i f i c  t o  

t h e  f o r m  o f  t h e  p r i m a r y  e l e c t i o n  b a l l o t  a r e  p r o b a b l y  v o i d  w h e n  t h e  

m e m b e r s  o f  a  p o l i t i c a l  p a r t y  d e s i r e  t o  r e s t r i c t  t h o s e  w h o  m a y  

a s s o c i a t e  w i t h  t h e m  f o r  t h e  p u r p o s e  o f  n o m i n a t i n g  c a n d i d a t e s  f o r  

p u b l i c  o f f i c e .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e a f f i r m e d  t h e  

F i r s t  A m e n d m e n t  r i g h t s  o f  p o l  i c a l  p a r t i e s  t o  b e  f r e e  f r o m  

s t a t u t e s  t h a t  r e s t r i c t  t h e i r  p o w e r  t o  a s s o c i a t e  w i t h  w h o m e v e r  t h e y  

w i s h  w h e n  n o m i n a t i n g  c a n d i d a t e s .  T a s h i i a n  v. R e p u b l i c a n  P a r t y  o f  

C o n n e c t i c u t . 4 7 9  U . S .  208- ( 1 9 8 6 ) .

T h e r e  a p p e a r s  t o  b e  n o  o v e r r i d i n g  s t a t e  i n t e r e s t  t h a t  c a n  

b e  a r t i c u l a t e d  t o  p e r p e t u a t e  a n  o p e n  p r i m a r y  s y s t e m  w h e n  r e c o g n i z e d  

p o l i t i c a l  p a r t i e s  a d o p t  c o n f l i c t i n g  r u l e s .  H o w e v e r ,  i t  i s  u n c l e a r  

h o w  t h e  T a s h i i a n  d e c i s i o n  w i l l  b e  a p p l i e d  t o  t h e  t y p e  o f  o p e n  

" b l a n k e t "  p r i m a r y  r e q u i r e d  b y  e x i s t i n g  s t a t e  l a w .  I t  i s  p o s s i b l e ,  

t h o u g h  n o t  p r o b a b l e ,  t h a t  a  c o u r t  w o u l d  f i n d  t h a t  a n  o p e n  " b l a n k e t "



p r i m a r y  d o e s  n o t  b u r d e n  a s s o c i a t i o n a l  r i g h t s .  U n t i l  t h e r e  i s  a 

f e d e r a l  c a s e  o n  p o i n t ,  t h i s  e v e n t u a l i t y  c a n n o t  b e  r u l e d  o u t .  I t  i s  

a l s o  p o s s i b l e  t h a t  A S  15. 2 5 . 0 6 0  c a n  b e  c o n s t r u e d  t o  a p p l y  o n l y  w h e n  

p o l i t i c a l  p a r t i e s  h a v e  n o t  e x e r c i s e d  t h e i r  c o n s t i t u t i o n a l  r i g h t s  t o  

l i m i t  a c c e s s  t o  t h e  n o m i n a t i n g  p r o c e s s .  O n e  t h i n g  r e m a i n s  c e r t a i n ;  
i t  w o u l d  b e  a d v i s a b l e  t o  a m e n d  A S  1 5 . 2 5 . 0 6 0  t o  a l l o w  f o r  t h e  

i m p l e m e n t a t i o n  o f  a s s o c i a t i o n a l  r u l e s  o f  p o l i t i c a l  p a r t i e s  t h a t  d o  

n o t  i n f r i n g e  u p o n  l e g i t i m a t e  s t a t e  i n t e r e s t s  i n  t h e  a d m i n i s t r a t i o n  

o f  e l e c t i o n s .

E v e n  t h o u g h  T a s h i  i a n  p l a c e s  h e a v y  e m p h a s i s  o n  t h e  

a s s o c i a t i o n a l  r i g h t s  o f  p o l i t i c a l  p a r t i e s ,  w e  b e l i e v e  t h e r e  m a y  b e  

a n  o v e r r i d i n g  s t a t e  i n t e r e s t  i n  h a v i n g  t h e  p a r t i e s  a c t  p r o m p t l y  a n d  

w i t h  c l a r i t y  i n  t h e  w a y  t h e y  d e f i n e  w h o  m a y  a s s o c i a t e  w i t h  t h e m .  

T h e  U . S .  S u p r e m e  C o u r t  h a s  a c k n o w l e d g e d  t h a t  " i t  i s  c l e a r  t h a t  

p r e s e r v a t i o n  o f  t h e  i n t e g r i t y  o f  t h e  e l e c t o r a l  p r o c e s s  i s  a

l e g i t i m a t e  a n d  v a l i d  s t a t e  g o a l . "  R o s a r i o  v. R o c k e f e l l e r . 4 1 0  U . S .  

7 5 2 ,  7 6 1  ( 1 9 7 3 ) ;  s e e  a l s o ,  A m e r i c a n  P a r t y  o f  T e x a s  v .  W h i t e . 4 1 5  

U . S . 7 6 7 ,  7 7 9  ( 1 9 7 3 ) .  S t a t e  l a w  m a y  i n t e r f e r e  w i t h  a  p o l i t i c a l

p a r t y ' s  i n t e r n a l  a f f a i r s  w h e n  n e c e s s a r y  t o  e n s u r e  t h a t  e l e c t i o n s  

a r e  f a i r  a n d  h o n e s t .  S t o r e r  v. B r o w n , 4 1 5  U . S .  7 2 4 ,  7 3 0  ( 1 9 7 3 ) .

W e  r e v i e w e d  a  d r a f t  c o m m i t t e e  s u b s t i t u t e  c u r r e n t l y  u n d e r  

c o n s i d e r a t i o n  b y  t h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e .  T h i s  b i l l

w o u l d  r e q u i r e  p o l i t i c a l  p a r t i e s  t o  a d o p t  a n d  d e l i v e r  a n y  p a r t y

r u l e s  t h a t  w o u l d  m a t e r i a l l y  a f f e c t  t h e  n o m i n a t i n g  p r o c e s s  b y  M a r c h  

1 o f  t h e  p r i m a r y  e l e c t i o n  y e a r .  T h e  p u r p o s e  o f  i m p o s i n g  a  d e a d l i n e  

f o r  a c t i o n  i s  t o  p e r m i t  p r e c l e a r a n c e  o f  t h e  c h a n g e  i n  v o t i n g  

r e q u i r e m e n t s  b y  t h e  U . S .  J u s t i c e  D e p a r t m e n t ,  a l l o w  f o r  v o t e r

e d u c a t i o n ,  a n d  g i v e  a d e q u a t e  t i m e  t o  t h e  d i v i s i o n  o f  e l e c t i o n s  t o  

i m p l e m e n t  t h e  c h a n g e s .  W h i l e  t h e s e  i n t e r e s t s  a p p e a r  t o  b e  

c o m p e l l i n g ,  i t  i s  p o s s i b l e  t h a t  a  m i n o r ,  r e c o g n i z e d  p o l i t i c a l  p a r t y  

c o u l d  c o n t e s t  t h e  v a l i d i t y  o f  t h e  M a r c h  1 d a t e .  T h e r e  i s  p r e c e d e n t  

f o r  t h e  p r o p o s i t i o n  t h a t  e a r l y  d e a d l i n e s  f o r  t h e  d e c l a r a t i o n  o f  

c a n d i d a c y  i m p r o p e r l y  r e s t r i c t  f r e e  s p e e c h  a n d  a s s o c i a t i o n a l  r i g h t s  

o f  n o n p a r t y  c a n d i d a t e s .  S i g l e r  v .  S t a t e . 3 A N - 8 8 - 8 6 9 5  ( A l a s k a  

S u p e r .  M e m .  o f  D e c i s i o n ,  S e p t .  1 2, 1 9 8 8 ) .  T h e  h a r m  e n c o u n t e r e d  i n  

S i g l e r  w a s  t h a t  t h e  e a r l y  d e c l a r a t i o n  d a t e  i m p r o p e r l y  d i s t a n c e d  

n o n p a r t y  c a n d i d a t e s  f r o m  t h e  t i m e  o f  s p i r i t e d  p u b l i c  d e b a t e  a n d  t h e  

r e s u l t a n t  a t t e n t i o n  o f  v o t e r s .  P e r h a p s  a  m i n o r  r e c o g n i z e d  p a r t y  

c o u l d  a r g u e  t h a t  i t  s h o u l d  b e  a l l o w e d  t o  a d o p t  r u l e s  w h i c h  p e r m i t  

i t  t o  n o m i n a t e  c a n d i d a t e s  b y  c o n v e n t i o n  h e l d  a t  o r  n e a r  t h e  f i l i n g  

d e a d l i n e  f o r  c a n d i d a t e s  f o r  r e a s o n s  s i m i l a r  t o  t h o s e  a d v a n c e d  b y  

S i g l e r . W e  b e l i e v e  t h a t  t h e  c o n c e p t  o f  a  d e a d l i n e  i s  s u p p o r t a b l e  

a s  a  r e a s o n a b l e  b u r d e n  c a l c u l a t e d  t o  p r o m o t e  t h e  e l e c t o r a l  p r o c e s s .  

H o w e v e r ,  t h e  d i v i s i o n  m u s t  f u l l y  d o c u m e n t  r e a s o n s  f o r  t h e  c u t - o f f  

d a t e .  T h e  d o c u m e n t a t i o n  w i l l  b e  e s s e n t i a l  i n  u p h o l d i n g  t h e  s t a t e ' s  

b u r d e n  o f  p r o v i n g  t h a t  t h e r e  i s  b a s i s  f o r  t h e  r e s t r i c t i o n .

m
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B a s e d  o n  t h e  f o r e g o i n g ,  w e  c o n c l u d e  t h a t  e x i s t i n g  

p r o v i s i o n s  o f  t h e  e l e c t i o n  c o d e  s p e c i f y i n g  t h e  c o n t e n t  o f  t h e  

p r i m a r y  e l e c t i o n  b a l l o t  a r e  n o t  o p e r a t i v e  w h e n  a  p o l i t i c a l  p a r t y  

o p t s  t o  c l o s e  i t s  p r i m a r y .  I n  t h e  a b s e n c e  o f  a  s p e c i f i c  s t a t u t e ,  

s u f f i c i e n t  a u t h o r i t y  e x i s t s  f o r  t h e  d i r e c t o r  t o  a d m i n i s t r a t i v e l y  

i m p l e m e n t  n e w  p r o c e d u r e s  f o r  a  c l o s e d  p r i m a r y .  T h e  b a s i c  s t a n d a r d  

a p p l i c a b l e  t o  t h e  p o w e r  o f  a n  a d m i n i s t r a t i v e  a g e n c y  t o  a d o p t  

r e g u l a t i o n s  i s  s e t  o u t  i n  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( A P A ) . 

T h e  A P A  p r o v i d e s :

If, b y  e x p r e s s  o r  i m p l i e d  t e r m s  o f  a  s t a t u t e ,  a 

s t a t e  a g e n c y  h a s  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  t o  

i m p l e m e n t ,  i n t e r p r e t ,  m a k e  s p e c i f i c  o r  o t h e r w i s e  

c a r r y  o u t  t h e  p r o v i s i o n s  o f  t h e  s t a t u t e ,  a 

r e g u l a t i o n  a d o p t e d  i s  n o t  v a l i d  o r  e f f e c t i v e  u n l e s s  

c o n s i s t e n t  w i t h  t h e  s t a t u t e  a n d  r e a s o n a b l y  

n e c e s s a r y  t o  c a r r y  o u t  t h e  p u r p o s e  o f  t h e  s t a t u t e .

A S  4 4 . 6 2 . 0 3 0 .  T h e  d i r e c t o r  i s  g i v e n  b r o a d  l e g i s l a t i v e  p o w e r  t o  

a d o p t  a d m i n i s t r a t i v e  r e g u l a t i o n s . S h e  m a y  " a d o p t  r e g u l a t i o n s  u n d e r  

t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ( AS 4 4 . 6 2 )  n e c e s s a r y  f o r  t h e  

a d m i n i s t r a t i o n  o f  e l e c t i o n s . "  A S  1 5 . 1 5 . 0 1 0 .  G i v e n  o u r  

d e t e r m i n a t i o n  t h a t  T a s h i i a n  m a k e s  A S  1 5 . 2 5 . 0 6 0  i n o p e r a t i v e  u n d e r  

c e r t a i n  c o n d i t i o n s ,  i t  a p p e a r s  t h a t  A S  1 5 . 1 5 . 0 1 0  g r a n t s  s u f f i c i e n t  

a u t h o r i t y  t o  i m p l e m e n t  a  c l o s e d  p r i m a r y  b y  a d m i n i s t r a t i v e  

r e g u l a t i o n .  S e e . e . g .  . D e n a r d o  v. S t a t e . 7 4 1  P . 2 d  1 1 9 7  ( A l a s k a  

1 9 8 7 )  ( r e g u l a t i o n  r e q u i r i n g  i n d e p e n d e n t  g u b e r n a t o r i a l  c a n d i d a t e s  t o  

s u b m i t  n o m i n a t i n g  p e t i t i o n s  s i g n e d  b y  o n e  p e r c e n t  o f  q u a l i f i e d  

v o t e r s  h e l d  t o  b e  v a l i d  w h e n  a d o p t e d  a f t e r  c o u r t  f o u n d  s t a t u t o r y  

r e q u i r e m e n t  v o i d ) .

W e  w o u l d  b e  r e m i s s  i n  o u r  d u t i e s  i f  w e  d i d  n o t  p o i n t  o u t  

t h a t  c o n t r a r y  l e g a l  a r g u m e n t s  c o u l d  b e  m a d e .  I t  c o u l d  b e  a r g u e d  

t h a t  t h e  e x i s t e n c e  o f  A S  1 5 . 2 5 . 0 6 0  m a k e s  i t  p l a i n  t h e  l e g i s l a t u r e  

d i d  n o t  i n t e n d  t o  c o m m i t  t h e  f o r m u l a t i o n  o f  t h e  p r i m a r y  b a l l o t  t o  

a g e n c y  d i s c r e t i o n .  S u p p o r t  f o r  t h i s  a r g u m e n t  c a n  b e  f o u n d  i n  

A S  1 5 . 1 5 . 0 3 0 ( 1 ) ,  w h i c h  a l l o w s  t h e  d i r e c t o r  t o  d e t e r m i n e  m a t t e r s  o f  

b a l l o t  f o r m  " n o t  p r o v i d e d  b y  l a w . "  T h e  i n t e n t  t o  c o m m i t  t o  a g e n c y  

d i s c r e t i o n  i s  a  n e c e s s a r y  e l e m e n t  f o r  d e t e r m i n i n g  w h e t h e r  a 

r e g u l a t i o n  i s  v a l i d .  K e l l y  v. Z a m a r e l l o . 4 8 6  P . 2 d  9 0 6 ,  9 0 9  ( A l a s k a  

1 9 7 1 ) .  W e  b e l i e v e  t h a t  a  c o u r t  w o u l d  d e f e r  t o  t h e  b r o a d  g r a n t  o f  

l e g i s l a t i v e  r u l e - m a k i n g  p o w e r  c o n f e r r e d  b y  A S  1 5 . 1 5 . 0 1 0 ,  e s p e c i a l l y  

i f  t h e  l e g i s l a t u r e  f a i l s  t o  a m e n d  t h e  e l e c t i o n  c o d e  a f t e r  g i v e n  a 

r e a s o n a b l e  o p p o r t u n i t y  t o . d o  so. H o w e v e r ,  t h e  f a c t  t h a t  t h e  

r e g u l a t i o n s  c o u l d  b e  q u e s t i o n e d  j u s t i f i e s  t h e  e f f o r t  t o  h a v e  t h e  

l e g i s l a t u r e  t a k e  a c t i o n  t o  a m e n d  t h e  e l e c t i o n  c o d e .
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MEMORANDUM

TO: R e p r e s e n t a t i v e  Mike Navarre

FROM: Gordon S .  H a r r i s o n ,  D i r e c t o r

RE: A l a s k a ' s  B la n k e t  Primary and t h e  T a s h j i a n  D e c i s i o n
R e se a rc h  Re qu es t  9 1 . 0 8 0

You asked  f o r  a d e s c r i p t i o n  o f  t h e  v a r i o u s  methods used  t h r o u g h o u t  t h e  c o u n t r y  
t o  c o n d u c t  p r im a ry  e l e c t i o n s  f o r  s t a t e  o f f i c e s .  You a l s o  a sk ed  f o r  a r e v i e w  
o f  t h e  e f f e c t  on s t a t e  p r i m a r i e s  o f  r e c e n t  U .S .  Supreme Court  d e c i s i o n s  t h a t  
have g i v e n  s t a t e  p a r t i e s  s u b s t a n t i a l  p r e r o g a t i v e s  t o  d e t e r m i n e  t h e  r u l e s  f o r  
n o m in a t in g  t h e i r  own c a n d i d a t e s ,  n o t a b l y  t h e  T a s h j i a n  d e c i s i o n  [ T a s h j i a n  v .  
R e p u b l i c a n  P a r t y  o f  C o n n e c t i c u t ,  479 U . S .  208 ( 1 9 8 6 ) ] .  F i n a l l y ,  you as k ed  i f  
t h e r e  i s  a need  t o  mod ify  A l a s k a ' s  primary  e l e c t i o n  laws in  t h e  wake o f  t h e  
c h a l l e n g e  l a s t  summer t o  t h o s e  l a w s  by t h e  R e pu b l i ca n  P a r t y  o f  A l a s k a  armed 
w i t h  t h e  T a s h j i a n  d e c i s i o n  (D o y l e  v .  S t a t e  o f  A l a s k a ) .

T h is  memorandum w i l l  d i s c u s s  t h e s e  m a t t e r s  under t h e  f o l l o w i n g  f i v e  s u b j e c t  
h e a d i n g s :  1) c l a s s i f i c a t i o n  o f  s t a t e  p r i m a r i e s ,  2) l e g i s l a t i v e  h i s t o r y  o f
A l a s k a ' s  b l a n k e t  primary ,  3)  freedom o f  a s s o c i a t i o n  and t h e  T a s h j i a n  d e c i s i o n ,  
4)  A l a s k a ' s  pr im ary  and D o y le  v .  S t a t e  o f  A l a s k a ,  and 5) r e v i s i o n  o f  A l a s k a ' s  
primary  e l e c t i o n  l a w s .  The recommendation o f  t h e  memorandum i s  t h a t - - p r e s u m i n g  
t h e  l e g i s l a t u r e  wants  t o  r e t a i n  t h e  b l a n k e t  p r i m a r y - - r e v i s i o n  o f  A l a s k a ' s  
c u r r e n t  s t a t u t e  s hould  w a i t  u n t i l  a f t e r  t h e  c o u r t s  have r u l e d  on t h e  
c o n s t i t u t i o n a l i t y  o f  t h e  b l a n k e t  p r i m a r y .  To modi fy  A l a s k a ' s  pr im ary  e l e c t i o n  
l aw s  p r i o r  t o  c o u r t  a c t i o n  would p r e m a t u r e l y ,  and p erhaps  u n n e c e s s a r i l y ,  
c o n c e d e  t h a t  t h e  b l a n k e t  primary has  c o n s t i t u t i o n a l  d e f e c t s .

C l a s s i f i c a t i o n  o f  S t a t e  P r i m a r i e s

The d i r e c t  pr im ary  i s  used t o  n o m ina t e  p a r t y  c a n d i d a t e s  f o r  s t a t e  o f f i c e  in 
v i r t u a l l y  a l l  o f  t h e  s t a t e s  t o d a y .  I t  r e p l a c e s  n o m in a t io n  by p a r t y  c o n v e n t i o n  
and c a u c u s ,  methods p r e v a l e n t  t h r o u g h o u t  t h e  c o u n t r y  in  t h e  l a s t  c e n t u r y .  
N ominat ion  o f  c a n d i d a t e s  by p o p u l a r  v o t e  in a p a r t y  primary was a key p o l i t i c a l  
re fo rm  o f  t h e  p r o g r e s s i v e  movement e a r l y  in  t h i s  c e n t u r y .  I t  op en ed  th e

In a few s t a t e s  c o n v e n t i o n s  are  s t i l l  used t o  nom inate  c a n d i d a t e s  f o r  
c e r t a i n  o f f i c e s ,  or  under s p e c i a l  c i r c u m s t a n c e s .  See  C ou n c i l  o f  S t a t e  
Governments ,  Book o f  t h e  S t a t e s  1 9 9 0 - 9 1 ,  T a b le  5 . 2 .  pp. 2 3 4 - 3 5 .
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n o m i n a t in g  p r o c e s s  t o  t h e  v o t e r s  and t h e r e b y  u n d e r c u t  t h e  i n f l u e n c e  o f  p a r t y  
b o s s e s  in  d e t e r m i n i n g  who would  s ta n d  f o r  e l e c t i o n .

G e n e r a l l y  s p e a k i n g ,  d i r e c t  p r i m a r i e s  a r e  d e s c r i b e d  as  b e i n g  e i t h e r  " c l o s e d " ,  
"open",  o r  " b l a n k e t " ,  a l t h o u g h  t h e r e  i s  s i g n i f i c a n t  v a r i a t i o n  w i t h i n  t h e s e  
c a t e g o r i e s .

C l o s e d  Primary

In a c l o s e d  pr imary  s y s t e m ,  v o t e r s  must be r e g i s t e r e d  p a r t y  members t o  
p a r t i c i p a t e  in  t h e  p a r t y  primary  e l e c t i o n .  A p e r s o n  r e g i s t e r e d  as  a Democrat ,  
f o r  ex a m p l e ,  may v o t e  o n l y  i n  t h e  D e m o c r a t i c  p r im a r y .  At t h e  p o l l i n g  p l a c e ,  
he o r  she w i l l  r e c e i v e  a b a l l o t  c o n t a i n i n g  o n l y  c a n d i d a t e s  s e e k i n g  t h e  
D e m o c r a t i c  n o m i n a t i o n .  V o t e r s  who ar e  r e g i s t e r e d  a s  n o n p a r t i s a n s  o r  who have  
n o t  d e c l a r e d  a p a r t y  p r e f e r e n c e  ( u n a f f i l i a t e d  v o t e r s ) ,  may n o t  v o t e  i n  t h e  
p r im a ry  e l e c t i o n .

C l o s e d  p r i m a r i e s  a r e  more o r  l e s s  c l o s e d ,  d ep en d in g  on t h e  l e n g t h  o f  t im e  t h a t  
a v o t e r  must be r e g i s t e r e d  p r i o r  t o  th e  p r i m a r y .  In t h e  c l a s s i c  c l o s e d  s y s t e m ,  
v o t e r s  must be r e g i s t e r e d  f o r  30 days  o r  l o n g e r  b e f o r e  t h e  p r i m a r y ,  and t h e y  
may n o t  change t h e i r  p a r t y  r e g i s t r a t i o n  d u r in g  t h a t  p e r i o d .  In s e m i - c l o s e d  
s y s t e m s ,  v o t e r s  may r e g i s t e r  o r  ch a n g e  t h e i r  p a r t y  r e g i s t r a t i o n  a s  l a t e  as  
e l e c t i o n  da y .  A c c o r d i n g  t o  a r e c e n t  p o l i t i c a l  s c i e n c e  t e x t b o o k ,  27 s t a t e s  use  
a c l o s e d  p r i m a r y ,  i n c l u d i n g  t e n  t h a t  a l l o w  v o t e r s  t o  r e g i s t e r  o r  ch ange p a r t y  
r e g i s t r a t i o n  a t  t h e  p o l l i n g  p l a c e .

Open Primary

In an open pr im ary  s y s t e m ,  v o t e r s  do n o t  have t o  be r e g i s t e r e d  members o f  a 
p a r t y  t o  v o t e  i n  t h e  pr im ary  o f  t h a t  p a r t y .  A p ers o n  r e g i s t e r e d  a s  a
R e p u b l i c a n ,  f o r  ex a m p l e ,  may c h o o s e  t o  v o t e  i n  t h e  D e m o c r a t i c  p ri m ary .  
U n a f f i l i a t e d  v o t e r s  may v o t e  i n  t h e  pr imary  o f  any p a r t y  t h a t  qual  i f i e s  f o r  t h e  
b a l l o t  ( n o r m a l l y  o n l y  t h e  two major p a r t i e s  do s o ) .

Open p r i m a r i e s  v a r y  in  t h e i r  d e g r e e  o f  o p e n n e s s :  i n  t h e  c l a s s i c  open pr im ary ,  
v o t e r s  d e c i d e  w h ich  p a r t y  b a l l o t  t o  v o t e  1n t h e  p r i v a c y  o f  t h e  v o t i n g  booth  
( e i t h e r  t h e y  are  g i v e n  one b a l l o t  w i t h  p a r t y  c a n d i d a t e s  in  s e p a r a t e  co lum ns ,  
and t h e y  v o t e  o n l y  one co lumn,  o r  t h e y  are  g i v e n  s e p a r a t e  b a l l o t s  f o r  each  
p a r t y  and t h e y  r e t u r n  o n l y  one w i t h  v o t i n g  m a r k s ) .  In s e m i - o p e n  p r i m a r i e s ,  th e  
v o t e r s  must p u b l i c l y  r e q u e s t  a p a r t y  b a l l o t .  Twenty s t a t e s  u s e  an open

John F. B ib b y ,  e t  a l . ,  " P a r t i e s  in  S t a t e  P o l i t i c s , "  P o l i t i c s  1n the  
A m e r ic a n  S t a t e s , V i r g i n i a  Gray,  H e r b e r t  J a c o b s ,  R ober t  B. A l b r i t t o n ,  e d s .  5th  
E d i t i o n ,  198 9 ,  p .  9 8 .
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p r im a ry ,  i n c l u d i n g  11 o f  t h e  sem i- open  t y p e  t h a t  r e q u i r e  v o t e r s  t o  r e q u e s t  a 
p a r t y  b a l l o t .

B l a n k e t  Primary

In both  t h e  open and c l o s e d  primary ,  v o t e r s  may c a s t  v o t e s  f o r  c a n d i d a t e s  o f
o n l y  on e p a r t y .  In t h e  b l a n k e t  p r im a ry ,  a l l  v o t e r s  r e c e i v e  a s i n g l e  b a l l o t
t h a t  g r o u p s  c a n d i d a t e s  o f  bo th  p a r t i e s  by o f f i c e ,  and t h e y  may c r o s s  from one  
p a r t y  t o  t h e  n e x t  as  t h e y  move through t h e  l i s t  o f  o f f i c e s .  That  i s ,  a v o t e r  
may c a s t  a b a l l o t  f o r  a Repu b l i can  c a n d i d a t e  f o r  g o v e r n o r ,  a D e m o c r a t i c  
c a n d i d a t e  f o r  s t a t e  s e n a t o r ,  a R ep u b l i ca n  c a n d i d a t e  f o r  s t a t e  r e p r e s e n t a t i v e ,  
and so  on ,  r e g a r d l e s s  o f  t h e  v o t e r ' s  own p a r t y  a f f i l i a t i o n  ( o r  l a c k  t h e r e o f ) .  
T h i s  s y s t e m  i s  t h e  most  open o f  t h e  c o n v e n t i o n a l  p a r t y  p r i m a r i e s ,  as  i t  i s  
l e a s t  c o n s t r a i n i n g  from t h e  s t a n d p o i n t  o f  t h e  i n d i v i d u a l  v o t e r .  Two s t a t e s  
have a c l a s s i c  b l a n k e t  primary:  Washington  and A l a s k a .

L o u i s i a n a  h a s  had s i n c e  1976 a unique  n o n p a r t i s a n  primary which  b e a r s  some 
r e s e m b l a n c e  t o  a b l a n k e t  pri m ary .  The c r i t i c a l  d i f f e r e n c e  between  t h e  
L o u i s i a n a  p r im a ry  and t h e  b l a n k e t  p r i m a r i e s  o f  A l a s k a  and Washington i s  t h a t  
i t  i s  n o t  d e s i g n e d  t o  produc e nominees  from ea ch  o f  t h e  c o n t e n d i n g  p a r t i e s .  
The b a l l o t  i s  o r g a n i z e d  l i k e  a b l a n k e t  p r im a r y  b a l l o t  ( w i t h  a l l  c a n d i d a t e s  f o r  
an o f f i c e ,  r e g a r d l e s s  o f  t h e i r  p a r t y ,  l i s t e d  by o f f i c e ) ,  b u t  t h e  two c a n d i d a t e s  
who r e c e i v e  t h e  h i g h e s t  number o f  v o t e s  a d v a n c e  t o  t h e  g e n e r a l  e l e c t i o n ,  e v e n  
i f  t h e y  ar e  o f  t h e  same p a r t y .  Fu rth erm ore ,  i f  one o f  t h e  c a n d i d a t e s  r e c e i v e s  
a m a j o r i t y  (more th an  50 p e r c e n t )  o f  t h e  v o t e  i n  t h e  pr im ary ,  he i s  t h e  v i c t o r
and d o e s  n o t  have  t o  s t a n d  a t  th e  g e n e r a l  e l e c t i o n .

Impact o f  t h e  Primary Sys tem on P a r t i e s

The p u r p o s e  o f  t h e  d i r e c t  primary was t o  r e d u c e  t h e  i n f l u e n c e  o f  p a r t i e s  i n  t h e  
p o l i t i c a l  l i f e  o f  t h e  n a t i o n ,  and i t  has  u n d e n i a b l y  had t h a t  e f f e c t ,  t o g e t h e r  
w i t h  o t h e r  f a c t o r s  t h a t  have a l s o  c o n t r i b u t e d  t o  t h e  d e c l i n e  o f  p a r t i e s  in  our  
s o c i e t y .  I t  i s  I n t e r e s t i n g  t o  n o t e  t h a t  a r e s p e c t a b l e  body o f  o p i n i o n  i n  t h e  
U n i t e d  S t a t e s  t o d a y  la m e n t s  t h e  moribund s t a t e  o f  t h e  major p a r t i e s  and 
b e l i e v e s  tjhat r e v i t a l i z e d  p a r t i e s  c o u l d  i n v i g o r a t e  and a n im ate  American  
d em ocracy .  W hile  few o b s e r v e r s  or  p o l i t i c a l  p r a c t i t i o n e r s  a d v o c a t e  t h e  r e t u r n  
t o  p a r t y  c o n v e n t i o n s  and c a u c u s e s  f o r  n o m i n a t i n g  e l e c t o r a l  c a n d i d a t e s ,  many 
are  c r i t i c a l  o f  o p en ,  and e s p e c i a l l y  b l a n k e t ,  p r i m a r i e s .  The c l o s e d  pr im ary  
1 s p r e f e r r e d  by many p o l i t i c a l  s c i e n t i s t s  and p a r t y  a c t i v i s t s  b e c a u s e  i t  
e n c o u r a g e s  p a r t y  a f f i l i a t i o n ,  g i v e s  meaning t o  p a r t y  t i e s ,  and e n h a n c es  t h e  
d ev e lo p m e n t  and s i g n i f i c a n c e ‘ o f  p a r t y  p l a t f o r m s .  The p o p u l a r i t y  o f  open

2 I b 1 d . , p.  9 8 .

4S e e ,  f o r  e x a m p l e ,  Leon D. E p s t e i n ,  P o l i t i c a l  P a r t i e s  1n t h e  A m e r ica n  
H o ld ,  U n i v e r s i t y  o f  W is c o n s in  P r e s s ,  1 9 8 6 ,  e s p e c i a l l y  pp.  9 - 3 9 .
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p r i m a r i e s  w i t h  v o t e r s ,  h o w ev e r ,  i s  u s u a l l y  t o  chec k  t h e  i m p u l s e  o f  p a r t y  
o f f i c i a l s  t o  s e e k  t h e  c l o s i n g  o f  an open p r im ary ,  and a c c o u n t s  f o r  t h e  f a c t  
t h a t  o n l y  17 s t a t e s  have a c l a s s i c  c l o s e d  s y s t e m .

L e g i s l a t i v e  H i s t o r y  o f  A l a s k a ' s  B l a n k e t  Primary

A l a s k a  f i r s t  ad op ted  t h e  b l a n k e t  p r im a ry  in  1 9 4 7 , # d ur in g  t e r r i t o r i a l  d a y s .  
P r i o r  t o  t h a t  t im e  A la sk a  had an open  pr im ary:  a t  t h e  p o l l s ,  v o t e r s  w ere  g i v e n  
a s i n g l e  b a l l o t  l i s t i n g  t h e  p a r t y  c a n d i d a t e s  i n  two s e p a r a t e  c o l u m n s .  V o t e r s  
c o u l d  v o t e  in  o n l y  one co lum n.

In t h e  s p e c i a l  l e g i s l a t i v e  s e s s i o n  o f  1 9 4 6 ,  when both h o use s  o f  t h e  l e g i s l a t u r e  
w ere  o v e r w h e l m i n g l y  dominated  by D e m o cra t s ,  a c o n s e r v a t i v e  Juneau Democrat ,  
C u r t i s  S h a t t u c k ,  i n t r o d u c e d  House B i l l  4 which would have ch anged  t h e  open  
p r im a ry  t o  a b l a n k e t  p r im a ry .  W h il e  t h e  b i l l  d id  n o t  have s u f f i c i e n t  s u p p o r t  
i n  t h e  House o f  R e p r e s e n t a t i v e s  t o  p a s s ,  t h e r e  was enough i n t e r e s t  t o  keep i t  
a l i v e .  The compromise was an amendment t o  put  th e  q u e s t i o n  b e f o r e  t h e  v o t e r s  
i n  a re fer en du m  a t  the  n e x t  g e n e r a l  e l e c t i o n  ( O ct o ber  8 ,  1 9 4 6 ) .  The amended
b i l l  p a s s e d  t h e  House o f  R e p r e s e n t a t i v e s  w i t h  no d i s s e n t i n g  v o t e s ,  and i t
p a s s e d  t h e  S e n a te  w i th  o n l y  t h r e e  d i s s e n t i n g  v o t e s .

There  was a p p a r e n t l y  l i t t l e  p u b l i c  d i s c u s s i o n  o f  t h e  i s s u e  p r e c e d i n g  t h e  
r e f e r e n d u m ,  in  p a r t  perhaps  b e c a u s e  i t  was overshadowed  by a s e c o n d  re fer en du m  
on t h e  same b a l l o t - - a  r e f e r e n d u m  on t h e  h o t l y  d eb a ted  q u e s t i o n  o f  s t a t e h o o d .  
In any c a s e ,  t h e  q u e s t i o n  o f  a b l a n k e t  primary  seems n o t  t o  have g e n e r a t e d  much 
c o n t r o v e r s y .  The Anchor age  D a i l y  T im es  o p in e d  t h a t  t h e  p r o p o s a l  "has r e c e i v e d  
v i r t u a l l y  no p u b l i c i t y  and t h e  v o t e  on i t  w i l l  p ro b a b ly  be u n i n t e l l i g e n t . "  The 
new sp a pe r  e d i t o r i a l  s a i d  "nobody seems t o  know what i t  i s  a l l  a b o u t . "  I t  
c o n t i n u e d :

. . . i n a s m u c h  as t h e  two p a r t i e s  i n  A l a s k a  are  d i f f e r e n t  o n l y  in
l e a d e r s h i p  and i n  t h e i r  p o s i t i o n  a s  "in" o r  "out" o f  power ,  i t
can be argued t h a t  t h e  b l a n k e t  b a l l o t  would be a p p r o p r i a t e
h e r e .

h i s t o r i a n  Bob DeArmond o f  June au  w r o t e  t h e  f o l l o w i n g  a b o u t  t h e  a d o p t i o n  
o f  t h e  b l a n k e t  primary in  h i s  column "Days o f  Yore",  p u b l i s h e d  in  I n f o  J u n e a u , 
O c t o b e r  25,  1986.  The b l a n k e t  p r im a ry  "v/as p a r t i c u l a r l y  pushed  by E d i t o r  
S i d n e y  D. C h a r l e s  o f  th e  A l a s k a  F i s h i n g  News  (now t h e  K e t c h i k a n  D a i l y  News)  and 
a b i l l  was I n tr o d u c ed  1n t h e  1945 l e g i s l a t i v e  s e s s i o n  by R e p r e s e n t a t i v e  Curt  
S h a t t u c k  o f  Ju neau .  I t  was q u i c k l y  b a t t e d  down by t h e  p a r t y  s t a l w a r t s ,  b ut  in 
1946 t h e r e  was a s p e c i a l  s e s s i o n  and S h a t t u c k  In tro d u ced  1 t  a g a i n .  To g e t  r i d  
o f  1 t ,  the  op po n en ts  tu r n e d  I t  I n t o  a re feren dum f o r  t h e  1946 g e n e r a l  
e l e c t i o n . "
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Both p a r t i e s  a r e  i n t e r e s t e d  in  d e v e l o p i n g  A l a s k a .  E i t h e r  one  
would f o l l o w  a program v e r y  s i m i l a r  t o  t h e  o t h e r  s h o u l d  i t  be 
p l a c e d  in  power .  I t  has  been s a i d  t h a t  t h e  v o t e r s ,  d u r i n g  t h e  
primary  e l e c t i o n ,  s e p a r a t e  i n t o  two p a r t i e s  f o r  t h e  p u r p o s e  o f  
e l i m i n a t i n g  some c a n d i d a t e s  f o r  p u b l i c  o f f i c e  and n o m i n a t in g  
o t h e r s .  The g e n e r a l  e l e c t i o n  i s  a c o n t i n u a t i o n  o f  t h i s  
p r o c e s s ,  o n l y  w i t h  t h e  v o t e r s  a l l  u s i n g  t h e  same b a l l o t  w i t h  
t h e  c a n d i d a t e s  o f  t h e  p a r t i e s  on t h e  same l i s t .  T h e r e f o r e ,  i t  
i s  a r g u e d ,  t h e r e  would be n o t h i n g  l o s t  by h a v i n g  a b l a n k e t  
b a l l o t  in  t h e  pr im ary .

We have heard  no argument t h a t  i s ,  by i t s e l f ,  c o n v i n c i n g .  We 
b e l i e v e  t h a t  A l a s k a  w i l l  f a r e  j u s t  as  w e l l  no m a t t e r  what  form 
o f  b a l l o t  i s  u s e d .

While new spaper e d i t o r s  may have been i n d i f f e r e n t ,  t h e  v o t e r s  c l e a r l y  were  
n o t :  t h e  o p p o r t u n i t y  t o  v o t e  f o r  c a n d i d a t e s  from e i t h e r  p a r t y  in  t h e  primary  
s t r o n g l y  a p p e a l e d  t o  A l a s k a n s ,  who v o t e d  v e s  on t h e  re fer en d u m  t o  ad opt  a 
b l a n k e t  primary by an e x t r a o r d i n a r y  m a r g i n /  In t h e  f a c e  o f  t h i s  u n e q u i v o c a l  
s u p p o r t  by t h e  e l e c t o r a t e ,  members o f  t h e  E i g h t e e n t h  L e g i s l a t u r e  d u t i f u l l y  
adop ted  a b l a n k e t  primary in 1 947 .  I t  p a s s e d  w i t h o u t  a d i s s e n t i n g  v o t e  in  t h e  
House o f  R e p r e s e n t a t i v e s ,  and w i t h  two D em ocrat s  and two R e p u b l i c a n s  c a s t i n g  
no v o t e s  in  t h e  S e n a t e .

I n c r e a s i n g l y ,  h o w e v e r ,  t h e  q u e s t i o n  o f  t h e  b l a n k e t  p r im a ry  became a p a r t i s a n  
i s s u e .  Democrats  t ended  t o  op pose  i t ,  and R e p u b l i c a n s  t o  s u p p o r t  i t .  
Democrats  f e a r e d  t h a t  i t  would ero de  p a r t y  l o y a l t y  and d i s c i p l i n e ,  and t h e y  
t h o u g h t  t h a t  R e p u b l i c a n s  used  i t  t o  t h e i r  a d v a n t a g e  by c r o s s i n g  p a r t y  l i n e s  in  
t h e  primary  t o  n o m ina t e  t h e  w e a k e s t  D e m o c r a t i c  c a n d i d a t e s .  R e p u b l i c a n s

^A nch orage D a i l y  T im e s ,  O cto b er  7 ,  1 9 4 6 .

^ U n o f f i c i a l  r e t u r n s  from 46 o f  t h e  60 p r e c i n c t s  r e p o r t e d  i n  t h e  A n c h o r a g e  
D a i l y  Times  on O c t o b e r  10,  194b ,  showed 4 , 2 2 5  in  f a v o r  o f  t h e  b l a n k e t  primary  
and 878 o p p o s e d .  DeArmond s t a t e s  "In t h e  f i n a l  t a l l y  . . .  a whopping 78 
p e r c e n t  [ o f  t h e  v o t e r s ]  wanted  t h e  [ b l a n k e t ]  p r i m a r y . "  DeArmond, "Days o f  
Yore," o p .  c i t .

®In a l e t t e r  t o  S e c r e t a r y  o f  S t a t e  Lew W i l l i a m s  in  1 9 4 8 ,  A l a s k a ' s  D e l e g a t e  
in  C on gress  Bob B a r t l e t t  (a Democrat)  commented on t h e  new b l a n k e t  pr im ary:  
"I s t i l l  f a i l  t o  a p p r e c i a t e  w h a t e v e r  good q u a l i t i e s ,  1 f  any,  i t  may h a v e .  The 
good o l d  p a r t y  b a l l o t  was good enough f o r  me. I s t i l l  t h i n k  t h a t  p a r t y  
r e s p o n s i b i l i t y  w i l l ,  t o  a l a r g e  d e g r e e ,  be a t h i n g  o f  t h e  p a s t  w i t h  t h i s  form 
o f  b a l l o t . "  U n i v e r s i t y  o f  A la sk a  A r c h i v e s ,  B a r t l e t t  C o l l e c t i o n ,  Box 14,  
P er s o n a l  F i l e  1948 .
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s u p p o r t e d  t h e  b l a n k e t  pr im ary  in  hope s  t h a t  Re publ i can  c a n d i d a t e s  would  
b e n e f i t  by a t t r a c t i n g  c o n s e r v a t i v e  De mocra t s  and n o n a l i g n e d  v o t e r s .

In t h e  f i r s t  s e s s i o n  o f  t h e  f i r s t  s t a t e  l e g i s l a t u r e  in 195 9,  when De mocra t s  
f i r m l y  c o n t r o l l e d  both  h o u s e s  and t h e  g o v e r n o r ' s  o f f i c e ^  t h e  b l a n k e t  pr im ary  
was r e p l a c e d  by t h e  s i n g l e  b a l l o t  open p r im a ry .  A d o p t io n  o f  t h e
c o m p r e h e n s i v e  e l e c t i o n  code  in  1960 i n c o r p o r a t e d  t h i s  c h a n g e . 11

R e p u b l i c a n s  l e d  t h e  o p p o s i t i o n  t o  t h e  s i n g l e - b a l l o t  open p r im a ry ,  a l t h o u g h  
some De mocra t s  a l s o  so u g h t  a r e t u r n  t o  t h e  b l a n k e t  p ri m ary.  S e v e r a l  b i l l s  
w ere  i n t r o d u c e d  t o  r e s t o r e  t h e  b l a n k e t  p r im ary ,  but  t h e y  l a n g u i s h e d  in  
D e m o c r a t - c o n t r o l l e d  c o m m i t t e e s .  In 1 966 ,  d u r in g  t h e  second  s e s s i o n  o f  t h e  
Fourth  L e g i s l a t u r e ,  a b l a n k e t  pr im ary  b i l l  p a s s e d  t h e  House and a l m o s t  p a s s e d  
t h e  S e n a t e .  S e n a t e  d e b a t e  on t h e  me as ur e was r e p o r t e d  in  t h e  A n c h o r a g e  D a i l y  
T i m e s .  d Democrats  Jim Nolan o f  W r a n g e l l ,  Ro ber t  B l o d g e t t  o f  T e l l e r ,  and 
R o b er t  Z i e g l e r  o f  Ketch ikan  sp oke  i n  f a v o r  t h e  b i l l .  S e n a t o r  B l o d g e t t  i s  
r e p o r t e d  t o  have s a i d :

The D e m o cra t i c  p a r t y  i s  a h o l l o w  s h e l l .  The Republ ican  p a r t y  
i s  a h o l l o w  s h e l l .  How many p e o p l e  a c t u a l l y  are  a c t i v e  
w o r k e r s  in  t h e  two p a r t i e s ?  Darned f e w .  I s u p p o r t  t h e  b i l l . "

S e n a t o r  Z i e g l e r  d e c l a r e d :

The measure i s  v i t a l l y  im p o r t a n t  t o  t h e  p e o p l e  o f  t h i s  s t a t e .
In K e t c h i k a n ,  p r o b a b l y  n i n e  o f  e v e r y  t e n  v o t e r s  want t o  v o t e  
f o r  t h e  man, no t  t h e  p a r t y .

D e s p i t e  t h i s  show o f  b i p a r t i s a n  s u p p o r t ,  t h e  b i l l  f a i l e d  t o  p a s s  t h e  S e n a t e .

The g e n e r a l  e l e c t i o n  o f  1966 broke t h e  D e m o c r a t i c  monopoly on l e g i s l a t i v e  
power which  had e x i s t e d  s i n c e  t h e  1 9 5 0 s :  R e p u b l i c a n  m a j o r i t i e s  were e l e c t e d
t o  bo th  h o u s e s  and R e pu b l i ca n  W a l t e r  H i ck e l  was e l e c t e d  g o v e r n o r .  The b l a n k e t  
p r im a ry  was th ereu po n  r e s t o r e d  d u r in g  t h e  f i r s t  s e s s i o n  o f  t h e  F i f t h

i n t e r v i e w  w i t h  Judge ( R e t . )  Thomas B. S t e w a r t .  S ee  a l s o  Herman E. 
S l o t n i c k ,  "A la ska:  Empire o f  t h e  N o r t h , "  in  Frank H. Jonas, ,  e d .  P o l i t i c s  in  
t h e  A m er ica n  V e s t  ( S a l t  Lake C i t y :  U n i v e r s i t y  o f  Utah P r e s s ,  1 9 7 0 ) .  S i n c e  t h e  
1 9 3 0 s ,  t h e  R e p u b l i c a n  p a r t y  t e n d e d  t o  be t h e  m i n o r i t y  p a r t y  In A l a s k a ,  and i t  
i s  t h e  m i n o r i t y  p a r t y  t h a t  t y p i c a l l y  p e r c e i v e s  p a r t i s a n  a d v a n t a g e  in  o p e n in g  
p r i m a r i e s .

10C h a p ter  41 SLA 1959 (HB 8 ) .

^ C h a p t e r 83 SLA 1960 (CSHB 252).

12March 28, 1966.



L e g i s l a t u r e . 13 The b i l l  t o  r e s t o r e  t h e  b l a n k e t  primary was i n t r o d u c e d  a t  t h e  
r e q u e s t  o f  Governor H i c k e l ,  but  i t  a t t r a c t e d  c o n s i d e r a b l e  b i p a r t i s a n  s u p p o r t .  
Among t h e  35 y e a s  in  t h e  House,  n i n e  w ere  c a s t  by Democrats;  o f  t h e  f i v e  
n a y s ,  f o u r  w ere  c a s t  by Democrats .  In t h e  S e n a t e  t h e  b i l l  r e c e i v e d  18 y e a s ,  
f o u r  o f  which  were c a s t  by Dem ocrats .  Both n a y s  in  t h e  S e n a t e  were c a s t  by 
D e m o c r a t s .

The b l a n k e t  p r im a ry  seems t o . s u i t  c o n te m p o ra ry  A l a s k a ,  where p a r t y  t i e s  and 
p a r t y  o r g a n i z a t i o n s  are  weak.  E l e c t e d  o f f i c i a l s - f r o m  both  p a r t i e s  a c q u i e s c e  
t o  (and many b e n e f i t  from) v o t e r  e n t h u s i a s m  f o r  t h e  b l a n k e t  pr im ary .

Open p r i m a r i e s  o f  a l l  k i n d s ,  however,  a r e  o f t e n  unpopular  w i t h  p a r t y  l o y a l i s t s  
and p a r t y  c a n d i d a t e s  b e c a u s e  t h e y  a l l o w  n o n p a r t y  members t o  " c r o s s  over" and 
i n f l u e n c e  t h e  s e l e c t i o n  o f  p a r t y  c a n d i d a t e s .  I f  done w i t h  m i s c h i e v o u s  
i n t e n t " - s o - c a l l e d  s t r a t e g i c  v o t i n g - - t h e  r e s u l t  may be t h e  n o m in a t io n  o f  t h e  
w e a k e s t  c a n d i d a t e .  Even i f  n o t  done m i s c h i e v o u s l y ,  c r o s s - o v e r  v o t i n g  may 
s u f f i c i e n t l y  d i l u t e  t h e  v o t e  o f  p a r t y  members t o  produc e a nominee w i t h  l i t t l e  
a t t a c h m e n t  t o  t h e  p a r t y  p l a t f o r m .  Do p a r t i e s  h a v e  any r i g h t s  t o  d e t e r m i n e  who 
may v o t e  in  t h e i r  primary? A r e c e n t  o p i n i o n  o f  t h e  U .S .  Supreme Court  s a y s  
t h a t  t h e y  d o ,  a l t h o u g h  t h e  o p i n i o n  was re n d e r e d  in  a c a s e  i n v o l v i n g  t h e  
e f f o r t s  o f  a p a r t y  t o  open ( p a r t i a l l y )  i t s  c l o s e d  p r im a ry .  That i s  t h e  
T a s h j i a n  d e c i s i o n .
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Freedom o f  A s s o c i a t i o n  and t h e  T a s h j i a n  D e c i s i o n

A l t h o u g h  t h e  f r eed o m  o f  a s s o c i a t i o n  i s  n o t  e x p l i c i t l y  g u a r a n t e e d  by t h e  U .S .  
C o n s t i t u t i o n  o r  t h e  B i l l  o f  R i g h t s ,  t h e  U .S .  Supreme Court  h a s ,  th ro u g h  a 
s e r i e s  o f  c a s e s  t h a t  began in  t h e  l a t e  1 9 5 0 s ,  c o n f e r r e d  c o n s t i t u t i o n a l  s t a t u s  
upon i t ,  d e c l a r i n g  t h a t  t h e  r i g h t  t o  fr eedom o f  a s s o c i a t i o n  i s  i m p l i c i t  in  
s u c h  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  a s  s p e e c h ,  p e t i t i o n ,  and a s s e m b l y .  
A l t h o u g h  i n i t i a l l y  a p p l i e d  in  c i v i l  r i g h t s  c a s e s ,  t h e  d o c t r i n e  o f  freed om o f  
a s s o c i a t i o n  h a s  r e c e n t l y  been invok ed  by t h e  c o u r t s  in  d i s p u t e s  o v e r  s t a t e

13C h a p t er  1 SLA 1967 (HB lam ).

14More th a n  h a l f  o f  t h e  v o t e r s  in  A l a s k a  are  u n a f f i l i a t e d  w i th  a p a r t y  
( a t  r e g i s t r a t i o n  t h e y  d e c l i n e  t o  s t a t e  a p a r t y  p r e f e r e n c e  o r  d e c l a r e  t h e m s e l v e s  
n o n p a r t i s a n ) .  I n f o r m a t i o n  from t h e  D i v i s i o n  o f  E l e c t i o n s  p r i o r  t o  t h e  1990  
e l e c t i o n s  showed t h e r e  were 2 8 5 , 2 1 9  p e o p l e  r e g i s t e r e d  t o  v o t e  ir. A la sk a  w i t h  
t h e  f o l l o w i n g  p a r t y  a f f i l i a t i o n :  D e m o cra t s ,  5 6 , 0 7 4 ;  R e p u b l i c a n s ,  5 9 , 1 0 7 ;
A l a s k a  In d e p e n d en ce  P a r t y ,  2 , 2 2 7 ;  n o n p a r t i s a n ,  8 9 , 5 4 8 ;  u n d e c l a r e d ,  7 2 , 1 9 5 ;  and 
o t h e r ,  6 , 0 6 8 .  For a g e n e r a l  d i s c u s s i o n  o f  p a r t i e s  in  A la s k a  s e e  Carl E. 
S h e p r o ,  " A l a s k a ' s  P o l i t i c a l  P a r t i e s , "  G er a ld  A. McBeath and Thomas A. 
M oreh ouse ,  e d s .  A l a s k a  S t a t e  Government  and  P o l i t i c s  ( F a i r b a n k s :  U n i v e r s i t y
o f  A l a s k a  P r e s s ,  1 9 8 7 ) .
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r e g u l a t i o n  o f  p o l i t i c a l  p a r t i e s .  The U . S .  Supreme Court  has  used i t  t o  uphol d  
c h a l l e n g e s  by p a r t i e s  t o  s t a t e  r e g u l a t i o n s  t h a t  und u ly  i n t e r f e r e  w i t h  i n t e r n a l  
p a r t y  o p e r a t i o n s  and the p r o c e s s  by w hich  t h e  p a r t i e s  s e l e c t  t h e i r  e l e c t o r a l  
c a n d i d a t e s .  The n o t a b l e  c a s e  i n v o l v i n g  s t a t e  p r i m a r i e s  i s  J u l i a  H. T a s h j i a n ,  
S e c r e t a r y  o f  S t a t e  o f  C o n n e c t i c u t ,  A p p e l l a n t  v .  R e p u b l i c a n  P a r t y  o f  
C o n n e c t i c u t  e t  a l . [4 7 9  U .S .  2 0 8  ( 1 9 8 6 ) ] .

The T a s h j i a n  D e c i s i o n

C o n n e c t i c u t  has  a h i s t o r y  o f  s t r o n g  p a r t y  o r g a n i z a t i o n s ,  and s i n c e  1955 i t  has  
had a c l a s s i c  c l o s e d  primary.  The s t a t e  R e p u b l i c a n  p a r t y  has  f e w er  r e g i s t e r e d  
v o t e r s  th a n  t h e  Democrat ic  p a r t y ,  and t h e r e  a r e  a s u b s t a n t i a l  number o f  
u n a f f i l i a t e d  v o t e r s  in  th e  s t a t e .  In J a n u a r y ,  1 984 ,  t h e  s t a t e  c o n v e n t i o n  o f  
t h e  R e p u b l i c a n  p a r t y  adopted a r u l e  t h a t  a l l o w e d  u n a f f i l i a t e d  v o t e r s  t o  
p a r t i c i p a t e  i n  t h e  Republ i can  primary  f o r  c e r t a i n  o f f i c e s  ( e x c l u d i n g  s t a t e  
l e g i s l a t i v e  o f f i c e ) .  Thi s  r u l e  c o n f l i c t e d  w i t h  t h e  s t a t e ' s  e l e c t i o n  l a w .  
A f t e r  f a i l i n g  t o  o b t a i n  t h e  n e c e s s a r y  s t a t u t o r y  amendment from t h e  l e g i s l a t u r e  
(w h ich  was dom inated  by D e m o c r a t s ) ,  t h e  p a r t y  sued  on c o n s t i t u t i o n a l  g r o u n d s  
in  f e d e r a l  c o u r t  t o  e n j o i n  t h e  s t a t e  from e n f o r c i n g  t h e  c l o s e d  p r im a ry  
s t a t u t e .  The p a r t y  p r e v a i l e d  in  t h e  U . S .  d i s t r i c t  c o u r t  and th-* c i r c u i t  c o u r t  
o f  a p p e a l s ,  and t h e  s t a t e  a p p e a le d  t o  t h e  U . S .  Supreme Cour*.

The Supreme C ourt  s i d e d  w i t h  t h e  R e p u b l i c a n  p a r t y ,  u p h o l d i n g  t h e  l o w e r  c o u r t  
d e c i s i o n s .  I t  r u l e d  th a t  t h e  C o n n e c t i c u t  s t a t u t e  was u n c o n s t i t u t i o n a l  b e c a u s e  
i t s  i n f r i n g e m e n t  on the  a s s o c i a t i o n a l  r i g h t s  o f  t h e  p a r t y  was n o t  j u s t i f i e d  
by c o m p e l l i n g  s t a t e  i n t e r e s t s .  P r o h i b i t i n g  u n a f f i l i a t e d  v o t e r s  from  
p a r t i c i p a t i n g  in  t h e  primary o f  a p a r t y  t h a t  i n v i t e s  such  p a r t i c i p a t i o n  
" l i m i t s  t h e  P a r t y ' s  a s s o c i a t i o n a l  o p p o r t u n i t i e s  a t  t h e  c r u c i a l  j u n c t u r e  a t  
which  t h e  appe a l  t o  common p r i n c i p l e s  may be t r a n s l a t e d  i n t o  c o n c e r t e d  a c t i o n ,  
and h en ce  t o  p o l i t i c a l  power in  t h e  com muni ty ."

The I m p l i c a t i o n s  o f  T a s h j i a n

At a minimum, t h e  T a s h j i a n  d e c i s i o n  means t h a t  s t a t e s  w i t h  c l o s e d  p r i m a r i e s  
may not  p r o h i b i t  u n a f f i l i a t e d  v o t e r s  from v o t i n g  in  t h e  pr im ary  o f  a p a r t y  
t h a t  t a k e s  formal  a c t i o n  t o  open i t s  p r im a ry  t o  t h e s e  v o t e r s .  A number o f  
c l o s e d  pr imary  s t a t e s  w i th  e l e c t i o n  la w s  s i m i l a r  t o  C o n n e c t i c u t ' s  h a v e  made 
t h e  n e c e s s a r y  s t a t u t o r y  amendments t o  b r i n g  t h e i r  c o d e s  i n t o  c o m p l i a n c e  w i t h  
T a s h j i a n .  The r e l e v a n t  laws  1n s t a t e s  t h a t  have not  done so  w i l l  be 
u n e n f o r c e a b l e  1n t h e  fa ce  o f  p a r t y  a c t i o n  t o  open a primary t o  u n a f f i l i a t e d  
v o t e r s .

B eca u se  few p o l i t i c a l  p a r t i e s  have f o l l o w e d  t h e  p r e c e d e n t  o f  th e  C o n n e c t i c u t  
R e p u b l i c a n s  1n s e e k i n g  to  open ,  ev e n  p a r t i a l l y ,  t h e i r  c l o s e d  p r i m a r y ,  and 
b e c a u s e  o n l y  t h e  p a r t i c i p a t i o n  o f  u n a f f i l i a t e d  v o t e r s  i s  a t  s t a k e  (a  smal l  
p r o p o r t i o n  o f  r e g i s t e r e d  v o t e r s  1n most  s t a t e s ) ,  t h e  T a s h j i a n  d e c i s i o n  h a s  n o t  
had a t u m u l t u o u s  impact .  The b i g  q u e s t i o n  a b o u t  T a s h j i a n ,  h ow ever,  i s  what
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t h e  u n d e r l y i n g  l o g i c  o f  t h e  d e c i s i o n  i m p l i e s  f o r  o t h e r  forms  o f  s t a t e  
r e g u l a t i o n  o f  p a r t i e s  and p r i m a r i e s .  That i s ,  how much freed o m  o f  a s s o c i a t i o n  
w i l l  th e  Supreme Court  u l t i m a t e l y  e x t e n d  t o  p o l i t i c a l  p a r t i e s ?  Leon E p s t e i n ,  
a n o ted  p o l i t i c a l  s c i e n t i s t ,  h a s  o b s e r v e d :  "Only i f  p a r t i e s  w ere  a b l e ,  as
w e l l  as w i l l i n g ,  t o  u se  T a s h j i a n  as  a p r e c e d e n t  f o r  b r o a d e r  c h a l l e n g e s  t o  
s t a t e  p r i m a r i e s  would t h e r e  be f a r - r e a c h i n g  p o l i t i c a l  c o n s e q u e n c e s . "

Open and b l a n k e t  p r i m a r i e s  are  c l e a r l y  s u s p e c t  under an e x t e n s i o n  o f  t h e  
f r e e d o m - o f - a s s o c i a t i o n  r e a s o n i n g  in  T a s h j i a n .  I f  p r o h i b i t i n g  a p a r t y  from 
a l l o w i n g  u n a f f i l i a t e d  v o t e r s  t o  p a r t i c i p a t e  i n  i t s  p r im a ry  amounts t o  an 
u n c o n s t i t u t i o n a l  i n t e r f e r e n c e  i n  a p a r t y ' s  a f f a i r s ,  what o f  e l e c t i o n  la w s  t h a t  
f o r c e  a p a r t y  t o  a c c e p t  t h e  p a r t i c i p a t i o n  o f  v o t e r s  r e g i s t e r e d  i n  o p p o s i t i o n  
p a r t i e s ?  More than  one a n a l y s i s  o f  t h e  T a s h j i a n  d e c i s i o n  has  p o i n t e d  t o  t h e  
p o s s i b l e  c o n s e q u e n c e s  f o r  open and b l a n k e t  p r i m a r i e s .  For e x a m p l e ,  "T a s h j i a n  
c l e a r l y  i n d i c a t e s  t h a t  g r e a t  d e f e r e n c e  s h o u l d  be a c c o r d e d  t o  a p a r t y ' s  
d e t e r m i n a t i o n  o f  i t s  a f f i l i a t e s .  The open and b l a n k e t  pr im ary  s y s t e m s ,  
h owever,  l i m i t  t h e  a b i l i t y  o f  p a r t i e s  t o  c h o o s e  t h e i r  a f f i l i a t e s  by p r e v e n t i n g  
p a r t i e s  from r e s t r i c t i n g  t h e i r  p r i m a r i e s  t o  p a r t y  members.  . . . Thus,  t h e r e  
i s  a s t r o n g  argument t h a t  bo th  t h e  open and b l a n k e t  p r im a ry  s y s t e m s  are  
u n c o n s t i t u t i o n a l .

The l i m i t s  o f  t h e  T a s h j i a n  d e c i s i o n  in  t h i s  r e g a rd  have n o t  been t e s t e d  
b e c a u s e  no p a r t y  in  an open or  b l a n k e t  primary s t a t e  has  s o u g h t  t o  c l o s e  i t s  
primary  by p a r t y  r u l e  and t o  e n f o r c e  t h i s  c l o s u r e  th ro u g h  c o u r t  a c t i o n  a g a i n s t  
c o n t r a r y  s t a t e  l a w s .  That i s ,  no p a r t y  had done so  u n t i l  J u n e ,  1990,  when 
A l l e n  G ran t  D o y l e ,  J r .  and t h e  R e p u b l i c a n  P a r t y  o f  A l a s k a  v .  S t a t e  o f  A l a s k a  
e t  a l . was f i l e d  in  t h e  U . S .  D i s t r i c t  Court  in  A nch ora ge .

A l a s k a ' s  Pr imary and D o y l e  v .  S t a t e  o f  A l a s k a

At i t s  s t a t e w i d e  c o n v e n t i o n  in  March, 1 990 ,  th e  R e p u b l i c a n  p a r t y  o f  A la s k a  
amended i t s  r u l e s  by a d o p t i n g  t h e  f o l l o w i n g  p r o v i s i o n :

Only r e g i s t e r e d  R e p u b l i c a n s ,  r e g i  r ed  I n d e p e n d e n t s ,  and
t h o s e  who s t a t e  no p r e f e r ^  - f  ty  a f f i l i a t i o n  s h a l l  be
a l l o w e d  t o  v o t e  in  t h e  . a pr im ary  e l e c t i o n  f o r
Governor,  L i e u t e n a n t  Govv. ’t i o i , U .S .  S e n a t o r ,  U .S .
R e p r e s e n t a t i v e ,  and members o f  t h e  S t a t e  L e g i s l a t u r e .

^5 Leon D. E p s t e i n ,  "Will  American P o l i t i c a l  P a r t i e s  Be P r i v a t i z e d ? "  
J o u r n a l  o f  Law and P o l i t i c s ,  V o l .  2 3 9 ,  p.  2 4 0 .

^ S u s a n Y a r b o r o u g h  Noe,  "North C a r o l i n a  General  A s s em b ly  Amends E l e c t i o n  
Laws to  A l lo w  U n a f f i l l a t e d  V o t e r s  t o  Vote  in  Pa rt y  P r i m a r i e s , "  N o r t h  C a r o l i n a  
Law R e v i e w ,  V o l .  6 5 ,  No. 6 (S ep te m be r  1 9 8 8 ) .



Representative Navarre
January 15, 1991

Page 10

The R e p u b l i c a n s  e x p e c t e d  t h e  D e m o c r a t i c  p a r t y  a t  i t s  s t a t e w i d e  c o n v e n t i o n  in  
May t o  a d o p t  a s i m i l a r  p r o v i s i o n  c l o s i n g  i t s  pr im ary  t o  r e g i s t e r e d
R e p u b l i c a n s ,  but  t h e  D e m o cra t i c  p a r t y  d i d  n o t  do s o .  N o t w i t h s t a n d i n g  t h i s  
d e v e l o p m e n t ,  t h e  R e p u b l i c a n  p a r t y  t h e r e u p o n  r e q u e s t e d  s t a t e  e l e c t i o n  o f f i c i a l s  
t o  honor t h e  new r u l e  in  t h e  up-co m ing  p r im a ry  (A u g u s t ,  1 9 9 0 ) .  S t a t e
o f f i c i a l s  p r o t e s t e d  t h a t  t h e  r e q u e s t  f o r  a c h a n g e  i n  t h e  method o f  h o l d i n g  th e  
A ugu st  pr im ary  was t o o  ambiguous and made t o o  l a t e  t o  be im plem ente d .  
Fu rth erm ore ,  s t a t e  o f f i c i a l s  demanded t h a t  t h e  p a r t y  r u l e  be " p r e c l e a r e d "  by 
t h e  U . S .  Depar tm ent  o f  J u s t i c e  under t h e  f e d e r a l  V o t i n g  R i g h t s  Ac t  o f  1965 
b e f o r e  th e y  c o u l d  b e g i n  t o  mo d i fy  s t a t e  e l e c t i o n  p r o c e d u r e s  (a  p r o c e s s  t h a t  
would a l s o  r e q u i r e  p r e c l e a r a n c e  by t h e  f e d e r a l  j u s t i c e  d e p a r t m e n t ) .

C on fro n te d  w i t h  t h e s e  o b j e c t i o n s ,  t h e  R e p u b l i c a n  p a r t y  f i l e d  s u i t  a s k i n g  t h e  
c o u r t  t o  e n j o i n  t h e  s t a t e  from c o n d u c t i n g  t h e  A u gu st  p r im a ry  in  a manner 
c o n t r a r y  t o  i t s  new r u l e .

In i t s  r e s p o n s e  t o  t h e  p l a i n t i f f ' s  m o t i o n ,  t h e  s t a t e  d i d  n o t  d w e l l  a t  l e n g t h
on t h e  m e r i t s  o f  t h e  R ep u b l i ca n  p a r t y ' s  a s s e r t i o n  t h a t  t h e  d o c t r i n e  o f
a s s o c i a t i o n a l  r i g h t s  e n u n c i a t e d  i n  T a s h j i a n  c o n f e r r e d  upon t h e  p a r t y  t h e  
p r e r o g a t i v e  t o  c l o s e  i t s  primary t o  D e m o c r a t s .  R a t h e r ,  c o n f r o n t e d  w i t h  t h e  
immediate  t h r e a t  o f  an i n j u n c t i o n  a g a i n s t  t h e  A u g u s t  p r i m a r y ,  t h e  s t a t e  b u i l t  
i t s  d e f e n s e  around t h e  argument t h a t  a c h a n g e  in  t h e  e l e c t i o n  p r o c e d u r e s  a t  
such  a l a t e  d a t e  would c a u s e  c o n f u s i o n  and u n c e r t a i n t y  t h a t  would d i s a d v a n t a g e  
m i n o r i t y  v o t e r s ,  i n  v i o l a t i o n  o f  t h e  f e d e r a l  V o t i n g  R i g h t s  A c t  o f  19 65 .

The D e m o cra t i c  p a r t y  o f  A la s k a  and t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s  (AFN) 
f i l e d  a j o i n t  a m i c u s  c u r i a e  b r i e f  in  s u p p o r t  o f  t h e  s t a t e ' s  o p p o s i t i o n  t o  th e  
p a r t y ' s  m o t io n .  The a m i c i  a l s o  s t r e s s e d  t h e  harm t h a t  would be s u f f e r e d  by
r u r a l  N a t i v e  v o t e r s  i f  e l e c t o r a l  p r o c e d u r e s  w e re  a l t e r e d  f o r  t h e  August
p r im a ry .  However ,  bo th  t h e  s t a t e  and t h e  a m i c i  arg u ed  t h a t  i t  was n o t  c l e a r ,  
as  a v e r r e d  by t h e  R e p u b l i c a n  p l a i n t i f f s ,  t h a t  t h e  p a r t y ' s  s u i t  would  
u l t i m a t e l y  p r e v a i l  on i t s  m e r i t s ,  and t h e y  b o t h  o f f e r e d  s e v e r a l  r e a s o n s  why 
t h e  b l a n k e t  p r im a r y  c o u l d  s u r v i v e  c o n s t i t u t i o n a l  s c r u t i n y ,  n o t w i t h s t a n d i n g  t h e  
T a s h j i a n  d o c t r i n e .

A l s o ,  both t h e  s t a t e  and t h e  a m i c i  s u g g e s t e d  t h a t  t h e  f e d e r a l  v o t i n g  r i g h t s  
a c t  may be a fu n dam en ta l  Impediment t o  c l o s i n g  A l a s k a ' s  p r im a ry .  The a m i c i  
b r i e f  s t a t e d :

Any e l e c t i o n  p r o c e d u r e  wh ich  a b r i d g e s  t h e  o p p o r t u n i t y  f o r
N a t i v e  v o t e r s  t o  enhance t h e i r  p o l i t i c a l  I n f l u e n c e  th ro u g h  b i ­
p a r t i s a n  c o a l i t i o n s  f u n d a m e n t a l l y  i m p a i r s  v o t i n g  p r e r o g a t i v e s  
p r o t e c t e d  under  t h e  "no r e t r o g r e s s i o n "  p r o v i s i o n s  o f  t h e  A c t .
( I n d e e d ,  AFN s u s p e c t s  t h a t  t h e  P a r t y  R u le  1s s p e c i f i c a l l y
I n t e n d e d  t o  f r u s t r a t e  t h e  f o r m a t i o n  o f  b i - p a r t i s a n  c o a l i t i o n s
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and,  in  t u r n ,  t o  im p a ir  t h e  i n f l u e n t i a l  r o l e  o f  l e g i s l a t o r s  
who r e p r e s e n t  N a t i v e  v o t e r s ) .

The b r i e f  warned t h a t  t h e  A la sk a  F e d e r a t i o n  o f  N a t i v e s  " i n t e n d s  t o  r a i s e  
c l a i m s  under S e c t i o n  2 o f  t h e  A c t  wh ich  a l l e g e  t h a t  i m p l e m e n t a t i o n  o f  th e  
P a r t y  Rule  i s  v i o l a t i v e  o f  t h e  s u b s t a n t i v e  p r o t e c t i o n  o f  t h e  A c t .  (AFN n o t e s  
t h a t  t h e  S t a t e  has  i n d i c a t e d  t h a t  i t ,  t o o — may a s s e r t  such  c l a i m s  as  a 
c o u n t e r - c l a i m  in t h e  immedia te  l i t i g a t i o n . ) "

On J u l y  1 6 ,  1990,  t h e  d i s t r i c t  c o u r t  d e n i e d  t h e  r e q u e s t  f o r  a p r e l i m i n a r y  
i n j u n c t i o n .  However,  t h e  c a s e  i s  s t i l l  a c t i v e  and w i l l  be d e c i d e d  on i t s  
m e r i t s  u n l e s s  t h e  R e p u b l i ca n  p a r t y  w i th d ra w s  t h e  a c t i o n .

R e v i s i o n  o f  A l a s k a ' s  Primary E l e c t i o n  Law

E f f o r t s  o f  t h e  R e p u b l i ca n  p a r t y  i n  t h e  summer o f  1990 t o  p a r t i a l l y  c l o s e  i t s  
p r im a ry  w ere  th w a r t e d  b e c a u s e  i t s  r e q u e s t  t o  m o d i f y  t h e  b a l l o t  and v o t i n g  
p r o c e d u r e s  was deemed u n t i m e l y ,  and b e c a u s e  s t a t e  o f f i c i a l s  and p a r t y  l e a d e r s  
c o u l d  n o t  a g r e e  on an i n t e r p r e t a t i o n  o f  t h e  p a r t y  r u l e .  Had t h e  r e q u e s t  
been made e a r l i e r ,  t h e  s t a t e  may have a c q u i e s c e d  t o  i t  and n o t  c o n t e s t e d  th e  
m e r i t s  o f  t h e  R ep u b l i ca n  p a r t y ' s  c l a i m  t h a t  t h e  b l a n k e t  p r im a ry  i s  
u n c o n s t i t u t i o n a l  under t h e  T a s h j i a n  d o c t r i n e .  In a n t i c i p a t i o n  o f  f u t u r e  
r e q u e s t s  by one o r  bo th  p a r t i e s  t o  c l o s e  t h e i r  p r i m a r i e s  t o  v o t e r s  o f  o t h e r  
p a r t i e s ,  s h o u ld  t h e  l e g i s l a t u r e  now e s t a b l i s h  p r o c e d u r e s  in  law t h a t  w i l l  
smooth t h e  p r o c e s s ?  For ex a m ple ,  s h o u l d  s t a t e  s t a t u t o r y  p r o v i s i o n s  s p e c i f y  
d e a d l i n e s  f o r  f i l i n g  r e q u e s t s ,  and a u t h o r i z e  t h e  s t a t e  D i v i s i o n  o f  E l e c t i o n s  
t o  d e t e r m i n e  by a d m i n i s t r a t i v e  p r o c e d u r e  t h e  form o f  t h e  b a l l o t ?

The l e g i s l a t u r e  s h o u l d  n o t  r e v i s e  t h e  b l a n k e t  pr im ary  t o  f a c i l i t a t e  f u t u r e  
e f f o r t s  by t h e  p a r t i e s  t o  c l o s e  t h e i r  p r i m a r i e s  u n l e s s  i t  f i r s t  d e c i d e s  as a 
m a t t e r  o f  p o l i c y  t h a t  t h e  b l a n k e t  p r im a ry  s h o u l d  be abandoned ( o r ,  a t  a 
minimum, t h a t  t h e  d e s i r e  o f  a p a r t y  t o  c l o s e  i t s  primary  t o  some e x t e n t  s h o u l d  
t a k e  p r e c e d e n c e  o v e r  t h e  p r o t e c t i o n  o f  t h e  i n t e g r i t y  o f  t h e  b l a n k e t  p r i m a r y ) .  
I f  t h e  l e g i s l a t u r e  f a v o r s  t h e  b l a n k e t  p r i m a r y ,  i t s  c o n s t i t u t i o n a l i t y  s h o u l d  be 
d e f e n d e d  in  c o u r t  b e f o r e  any r e v i s i o n  t o  t h e  e l e c t i o n  law s  i s  c o n t e m p l a t e d .

^Memorandum o f  Amicus  C u r i a e  in  O p p o s i t i o n  t o  H o t i o n  f o r  P r e l i m i n a r y  
I n j u n c t i o n , p. 18 .

lQI b i d . t p.  18.

^ T h e  s t a t e  a rg u ed ,  f o r  exam ple ,  t h a t  i t  was not  I n c o n s i s t e n t  w i t h  the  
p a r t y  r u l e  t o  i n c l u d e  on th e  R e p u b l i c a n  b a l l o t  t h e  names o f  D e m o c ra t i c  
c a n d i d a t e s ,  in o r d e r  t h a t  R e p u b l i c a n  and u n a f f i l i a t e d  v o t e r s  c o u l d  c o n t i n u e  to  
e n j o y  a b l a n k e t  pr im ary .
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D e s p i t e  t h e  p r e s u m p t i v e  c a s e  a g a i n s t  t h e  b l a n k e t  p r im a ry  on t h e  b a s i s  o f  
r i g h t s  o f  fr eedom o f  a s s o c i a t i o n  o f  p o l i t i c a l  p a r t i e s ,  a p l a u s i b l e  d e f e n s e  
can  by made on i t s  b e h a l f .  In d e c i d i n g  c a s e s  such  a s  t h e s e ,  t h e  c o u r t  w e i g h s  
t h e  s e v e r i t y  o f  t h e  i n f r i n g e m e n t  on t h e  p a r t y  a g a i n s t  t h e  i n t e r e s t  o f  t h e  
s t a t e  in  im p o s in g  i t .  The U .S .  Supreme C ourt  r e c o g n i z e s  t h e  im p o r ta n ce  o f  
r e g u l a t i o n s  t h a t  s t r e n g t h e n  t h e  t w o - p a r t y  s y s t e m  and p r e s e r v e  t h e  i n t e g r i t y  o f  
t h e  e l e c t o r a l  p r o c e s s .  Indeed ,  a f o o t n o t e  in  t h e  T a s h j i a n  d e c i s i o n  c a u t i o n e d  
t h a t  t h e  r e a c h  o f  t h e  d e c i s i o n  may n o t  be v e r y  f a r .  I t  s a i d  t h a t  had t h e  
r e q u e s t  o f  t h e  R e p u b l i c a n  p a r t y  o f  C o n n e c t i c u t  been  t o  open i t s  pr im ary t o  
Democrats  i n  a d d i t i o n  t o  u n a f f i l i a t e d  v o t e r s ,  t h e  c i r c u m s t a n c e s  would h a v ^  
been  much d i f f e r e n t  b e c a u s e  o f  t h e  p o t e n t i a l  d i s r u p t i o n  t o  t h e  p a r t y  s y s t e m .  
A l s o ,  t h e  d e f e n s e  o f  A l a s k a ' s  b l a n k e t  pr im ary  around t h e  f e d e r a l  V o t in g  R i g h t s  
A c t  o f  1 9 6 5 - - a n d  t h e  c o m p e l l i n g  i n t e r e s t  o f  t h e  s t a t e  in  p r o t e c t i n g  t h e  
e l e c t o r a l  p a r t i c i p a t i o n  o f  A la s k a  N a t i v e s - - i s  a l s o  a v a i l a b l e .

F u rth erm o re ,  t h e  R e p u b l i c a n  p a r t y  may d e c i d e  n o t  t o  p u r s u e  Doyle  v. S t a t f  o f  
A laska .  The c i r c u m s t a n c e s  t h a t  prompted t h e  s u i t  may now make i t  moot .  1 In 
g e n e r a l ,  p o l i t i c a l  p a r t i e s  have d e m o n s t r a t e d  c a u t i o n  i n  u s i n g  t h e  T a s h j ia n  
d o c t r i n e  t o  u p s e t  t h e  s t a t u s  quo .  The Doyle  s u i t  was i m p r o b a b l e .  W r i t i n g  
a b o u t  t h e  l i k e l i h o o d  o f  such a s u i t ,  p o l i t i c a l  s c i e n t i s t  E p s t e i n  n o t e d :

I t  i s  hard t o  c o n c e i v e  o f  many e l e c t o r a l  c i r c u m s t a n c e s  in  
which  a p a r t y  would f i n d  i t  e x p e d i e n t  t o  e x e r c i s e  such  a r i g h t  
[ t o  c l o s e  an open p r i m a r y ] .  For one p a r t y  in  a c o m p e t i t i v e  
t w o - p a r t y  s t a t e  t o  r e q u i r e  a p r e v i o u s l y  unu sed  p a r ty  
r e g i s t r a t i o n  o n l y  f o r  i t s  p r i m a r i e s ,  t h u s  e x c l u d i n g  cu s to m a r y  
p r i m a r y  v o t e r s  who remain  u n a f f i l i a t e d ,  l o o k s  p o l i t i c a l l y  
r i s k y .  1i

The p o l i t i c s  o f  t h e  i s s u e  in  A l a s k a  a re  c e r t a i n l y  c o m p l i c a t e d ,  i f  n o t  r i s k y .  
For ex a m ple ,  t h e  b i l l  r e s t o r i n g  t h e  b l a n k e t  p r im a r y  i n  1966 was i n t r o d u c e d  a t  
t h e  r e q u e s t  o f  Governor H i c k e l .  How h i s  new a d m i n i s t r a t i o n  w i l l  dea l  w i t h  t h e  
Doyle  c a s e  i s  n o t  y e t  c l e a r .

I hope t h i s  o v e r v i e w  o f  t h e  p r im a ry  s i t u a t i o n  in  A l a s k a  i s  h e l p f u l  t o  y o u .

20T a s h j i a n v . Republ ican P a r t y  o f  C o n n e c t i c u t ,  479 U . S .  2 0 8  (1 986)  n .  13.

Presum ably ,  t h e  c o n s e r v a t i v e  w ing o f  t h e  R e p u b l i c a n  p a r t y  s o u g h t  t o  
c l o s e  i t s  pr im ary  t o  D e m o c r a t i c  v o t e r s  t o  f o r e s t a l l  them from c r o s s i n g  o v e r  and 
c a s t i n g  b a l l o t s  f o r  A r l i s s  S t u r g u l e w s k l , a m o d e r a t e  R e p u b l i c a n  c a n d i d a t e  f o r  
g o v e r n o r .

2 2 E p s t e i n ,  "Will  American P o l i t i c a l  P a r t i e s  Be P r i v a t i z e d ? "  p.  2 7 1 .
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PR IM A RY  ELECTION  IN FO RM A T IO N

D ates o f  1990 primaries 
f o r  s ta te  o ff ic ia ls  "

S ta te  o r  o th e r  
ju r isd ic tio n P r im a r y

R u n o f f
(a)

__________ P a rty  a ff ilia tio n  f o r  p r im a ry  v o tin g__________
V o te r s  se lec t

V oters m u s t  d ec la re /ch a n g e  a f f i l ia t io n  
p r io r  to  e lec tio n  d a y

V o te rs  rec e ive  b a llo t  o f:

p a n y  o n  
e le c tio n  d a y

O n e  p a r ty  
(b)

A l l  p a n ic s  
p a r tic ip a tin g  

(c)

Alabama............Alaska................Arizona..............Arkansas..........California..........
Colorado..........Connecticut. . . .Delaware..........Florida..............Georgia..............
Hawaii..............Idaho ................Illinois.................Indiana .Iowa . . ...............
Kansas...............Kentucky ...........Louisiana...........Maine.................Maryland...........
Massachusetts . . .Michigan............Minnesota ..........Mississippi . . . . . .Missouri..............
Montana..............Nebraska............Nevada ................New Hampshire . New Jersey..........
New Mexico........New Y o rk ..........North Carolina . .  Nonh Dakota . . .  O h io....................
Oklahoma . . . . . .Oregon................Pennsylvania . . . .  Rhode Is land .... Sooth Carolina . .
South Dakota .

June 5 Aug. 28 Sept. It May 29 June 5
Aug. 14 Sept. I) Sept. 8 Sept. 4 July 17
Sept. 22 May 22 March 20 May 8 June 5
Aug. 7 May 29 Sept. 29 June 12 Sept. II
Sept. 18 Aug. 7 Sept. 11 June 5 Aug. 7
June 5 May 15 Sept. 4 Sept. II 
June 5
Jure 5 Sep». II May 8 June 12 Mr.y 8
Aug. 28 May 15 May 15 Sept. 11 June 12
June 5Tennessee................ Aug. 2TexasU tah ........................ Aug. 21Vermont.................  Sept. II

v lrgioia.................... June 12«‘asblngton  Sept. 18West Virginia  May 8Wisconsin   Sept. 11Wyoming................ Aug. 21
3ist. of Colombia..
 .............J.S. Virgin Islands.

Aug. II Sept. I Sept. II

June 26

June 12

Oct. 2 Aug. 7

Nov. 6 (0

June 26

June 5

Sept. 18

June 26

March 13 April 10

At least 50 days before
At least 29 days before
At least 25 days before At least 6 months before (e) By March 1 o f election year At least 30 days before

At least 20 days before (e) At least 30 days before At least 24 days before (Q At least 90 days before (e) At least 84 days before (c)
At least 28 days before (c)

By 2nd Friday before eleciion At least 30 days before At least 10 days before At least 50 days before (e)
By Jan. 25 of election year (g) At least I year before (e)At least 21 days before (h)

At leart 10 days before (i) At least 20 days before (c) At least 30 days before At least 90 days before (e)

At least 15 days before

At least 30 days before

At least 30 days before 
At least 30 days before

*
<d)

(c)
(c)

★
★★
★★
(O

(e)

(Oit
■k
**

(0

(c)★

(i)

(e)it

★it
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<d)
★★
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k
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★
*♦★
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(d)

(0

*
★ (d)

S ources: Federal Election Commission; League of Women Voters, V ote! 
T h e  F u s t  S te o r , state election administration offices.

K e y :. . .  — No provision(a) A runoff election between the top two candidates is held if the lead­ing candidate does not get a majority o f the votes cast in the first primary.(b) The type of primary in which voters receive only the ballot of their party choice in a primary (voters must declare their affiliation on. or prior to. election day) is generally referred to as a d o s e d  primary.(c) The type of primary in which voters receive a ballot for ail parties and select the party of their choice in the privacy of the voting booth is generally referred to as an o p e n  primary.(d) Voters are not restricted to one party. In Alaska and Washington, voters participate in a b la n k e t primary. As in regular open primaries, voters receive * w,llot that contains the primary ballot for all parties. However, a \otei a the blanket primary may pick and choose among the panics in moving .hiough the lists o f candidates for various offices. Tbc only res­triction i t that the voter can indicate only one preference for each office.(e) Applies to previously affiliated registered voters. In Connecticut, un­

affiliated voters may now vote in some Republican primaries but not in Democratic primaries. In Colorado. Connecticut. Kansas, Louisiana. Maine, Massachusetts, New Hampshire, New Jersey (oew voters) and Rhode Island, unaffiliated voters may declare party at the polls. North Carolina may choose Republican at the polls. In Maryland and Oregon, new registrants declare at time of registration. In New York, new voters 
declare affiliation at least 30 days before, while previously eligible voters declare at least 60 days before.(0  Louisiana has an open primary which requires all candidates, re­gardless o f party affiliation, to appear on a single ballot. I f  a candidate receives over 50 percent o f the vote in the primary, he is elected to the o f­fice. I f  no candidate receives a majority vote, then a single election is held between the two candidates receiving the most votes.(g) Previously affiliated voters may not change party affiliation afier proclamation o f primary.(h) Business days.(I) New registrants declare at time of registration: however, no changes in party affiliation are allowed between July l and Sept. 30 in an even- numbered year.
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PROCEDURES FOR PARTY PRIMARIES IN OTHER STATES

A L A B A M A  a s  o f :  5 / 1 1 / 9 0

T O T A L  2 , 2 9 4 , 1 9 3

P a r t y  p r i m a r i e s :

N o  r e c o r d  o f  p a r t y  i s  k e p t  b y  t h e  S t a t e  o f  A l a b a m a  E l e c t i o n s  

D i v i s i o n .  A  v o t e r  n e e d  o n l y  d e c l a r e  e i t h e r  D e m o c r a t  o r  R e p u b l i c a n  

a t  t h e  p o l l s  a n d  h e  w i l l  b e  g i v e n  t h e  c o r r e s p o n d i n g  b a l l o t .

A R K A N S A S  a s  o f :  5 / 1 / 9 0

T O T A L  1 , 1 7 1 , 0 2 7

P a r t y  p r i m a r i e s :

I n  t h e  s t a t e  o f  A r k a n s a s ,  v o t e r s  a r e  n o t  r e q u i r e d  t o  i n d i c a t e  

a  p a r t y  p r e f e r e n c e ,  h o w e v e r ,  t h e  s t a t e  h a s  o n l y  t w o  o f f i c i a l  

p a r t i e s :  D e m o c r a t  a n d  R e p u b l i c a n .  T h e r e  i s  n o  s t a t e - w i d e  s t a n d a r d

f o r  h o l d i n g  p a r t y  p r i m a r i e s —  e a c h  c o u n t y  i s  r e s p o n s i b l e  f o r  i t s  

o w n  p r o c e d u r e .  I n  c o u n t i e s  w h e r e  j o i n t  p r i m a r i e s  a r e  h e l d ,  t h e  

v o t e r  m u s t  r e q u e s t  t o  v o t e  e i t h e r  R e p u b l i c a n  o r  D e m o c r a t .

C A L I F O R N I A

D e m o c r a t  4 9 . 9 4 %

R e p u b l i c a n  3 9 . 2 0 %

A m e r i c a n  I n d e p e n d e n t  1 . 1 7 %

L i b e r t a r i a n  . 3 6 %

P e a c e  & F r e e d o m  . 3 4 %

P a r t y  p r i m a r i e s :

A t  t h e  p r i m a r y  t h e  v o t e r  m u s t  r e q u e s t  a  b a l l o t  f o r  t h e  p a r t y  

w i t h  w h i c h  h e  i s  a f f i l i a t e d .  I n  t h e  C a l i f o r n i a  p r i m a r y  t h e r e  a r e  

f i v e  s u c h  p a r t i e s  w h i c h  p a r t i c i p a t e  ( s e e  a b o v e )  . I f  a  v o t e r  i s  n o t  

a  m e m b e r  o f  o n e  o f  t h e s e  f i v e  p a r t i e s ,  h e  m a y  o n l y  v o t e  f o r  n o n ­

p a r t i s a n  c a n d i d a t e s  a n d  f o r  o r  a g a i n s t  b a l _ o t  p r o p o s i t i o n s  a n d  

o t h e r  i s s u e s .  O t h e r w i s e  t h e  n o n - p a r t i s a n  v o t e r  m u s t  w a i t  u n t i l  t h e  

g e n e r a l  e l e c t i o n .  I f  a  v o t e r  w i s h e s  t o  r e q u e s t  a  p r i m a r y  e l e c t i o n  

b a l l o t  f o r  a  p a r t y  o f  w h i c h  h e  i s  n o t  a  m e m b e r ,  h e  m u s t  c h a n g e  h i s  

a f f i l i a t i o n  a t  l e a s t  2 9  d a y s  p r i o r  t o  t h e  s t a t e - w i d e  e l e c t i o n .



CONNECTICUT a s  o f :  2 / 9 0

D em ocrat 6 8 1 ,3 0 6  -  39%
R e p u b l i c a n  4 6 8 ,5 1 7  -  27%
M inor P a r t i e s  972
U n a f f i l i a t e d  5 7 7 ,0 7 1  -  33%

TOTAL

P a r t y  p r i m a r i e s :
O n ly  D em ocra ts  may v o t e  in  D e m o c r a t i c  p r i m a r i e s ;  i n  R e p u b l i c a n  

p r i m a r i e s  f o r  some o f f i c e s ,  b o t h  R e p u b l i c a n s  and v o t e r s  who a r e  
u n a f f i l i a t e d  w i t h  any p a r t y  may v o t e .  T h ese  o f f i c e s  a r e :  
G o v e r n o r ,  L t .  G o v e r n o r ,  S e c r e t a r y  o f  S t a t e ,  T r e a s u r e r ,  C o m p t r o l l e r ,  
A t t o r n e y  G e n e r a l ,  U .S .  S e n a t o r ,  and U .S .  R e p r e s e n t a t i v e .  In  
R e p u b l i c a n  p r i m a r i e s  f o r  su ch  o f f i c e s  a s  s t a t e  l e g i s l a t o r ,  c i t y  
m ayor, o r  c i t y  c o u n c i l  member, o n l y  R e p u b l i c a n s  may p a r t i c i p a t e .

DELAWARE a s  o f :  1 1 /8 8

D em ocrat 1 2 5 ,2 9 7  -  43%
R e p u b l i c a n  1 1 0 ,3 0 1  -  38%
O th e r  5 8 ,0 9 5  -  20%

TOTAL 2 9 3 ,6 9 3

P a r t y  p r i m a r i e s :
O n ly  D em ocra ts  may v o t e  i n  D e m o c r a t ic  p r i m a r i e s ,  o n l i  

R e p u b l i c a n s  may v o t e  i n  R e p u b l i c a n  p r i m a r i e s .

DISTRICT OF COLUMBIA

D em ocrat 2 1 4 ,2 8 3  -  79%
R e p u b l i c a n  2 5 ,1 9 4  -  9%%
S t a t e h o o d  2 ,0 5 4
I n d e p e n d e n t  3 3 ,6 9 5  -  12%
O th er  P a r t i e s  174

TOTAL 2 7 5 ,4 0 0

P a r ty  p r i m a r i e s :
In  t h e  D i s t r i c t  o f  C o lu m b ia  p r im a r y ,  t h e  D e m o c r a t ic ,  

R e p u b l i c a n ,  and S t a t e h o o d  p a r t i e s  e a c h  h a v e  a s e p a r a t e  b a l l o t .  A 
v o t e r  m ust b e  a member o f  t h e  p a r t y  f o r  w h ich  he r e q u e s t s  a b a l l o t .  
I f  n o t ,  he  m ust ch a n ge  h i s  a f f i l i a t i o n  a t  l e a s t  30 d ays  p r i o r  t o  
t h e  e l e c t i o n .



FLORIDA

Dem ocrat 3 ,0 3 7 ,9 7 8  -  53%
R e p u b l i c a n  2 ,3 1 2 ,7 3 5  -  40%
O th er  4 0 0 ,4 4 1  -  7%

TOTAL 5 ,7 5 1 ,1 5 4

P a r t y  p r i m a r i e s :
A v o t e r  m ust b e  a member o f  t h e  p a r t y  f o r  w h ich  he r e q u e s t s  

a b a l l o t .  I f  n o t ,  he must ch an ge  h i s  a f f i l i a t i o n  a t  l e a s t  30 d ay s  
p r i o r  t o  t h e  e l e c t i o n .  I f  a r u n - o f f  e l e c t i o n  s h o u ld  o c c u r ,  t h e  
v o t e r  may n o t  c r o s s  p a r t i e s .  V o t e r s  a f f i l i a t e d  w it h  p o l i t i c a l  
p a r t i e s  o t h e r  th a n  D em ocrat and R e p u b l i c a n  may o n ly  v o t e  i n  t h e  
g e r e r a l  e l e c t i o n .

GEORGIA as  o f :  1 1 /8 8

TOTAL 2 ,9 4 1 ,3 3 9

P a r t y  p r i m a r i e s :
No r e c o r d  o f  p a r t y  i s  k e p t  by t h e  G e o r g ia  E l e c t i o n s  D i v i s i o n .  

A c i t i z e n  n e e d  o n l y  b e  r e g i s t e r e d  t o  p a r t i c i p a t e  i n  e i t h e r  p r im a r y .

KENTUCKY

D em ocrat 1 ,2 3 3 ,2 3 0  -  68%
R e p u b l i c a n  5 3 8 ,8 5 9  -  30%
No P r e f e r e n c e  
O th er

TOTAL 1 ,8 2 6 ,4 9 9

P a r t y  p r i m a r i e s :
A v o t e r  i n  K entucky  must b e  a member o f  e i t h e r  t h e  R e p u b l i c a n  

o r  D e m o c r a t ic  p a r t y  in  o r d e r  t o  v o t e  in  t h e  p r im a r y  e l e c t i o n .  I f  
h e  i s  n o t  h e  may o n ly  v o t e  in  t h e  g e n e r a l  e l e c t i o n .  I f  he  s h o u ld  
w is h  t o  ch a n g e  h i s  p o l i t i c a l  a f f i l i a t i o n  a f t e r  t h e  g e n e r a l  
e l e c t i o n ,  i t  w i l l  n o t  becom e e f f e c t i v e  u n t i l  a f t e r  t h e  f o l l o w i n g  
p r im a r y  e l e c t i o n ;  u n t i l  th en  h i s  s t a t u s  w i l l  b e  l i s t e d  a s  n on ­
p a r t i s a n .  H ow ever, i f  a v o t e r  c h o o s e s  t o  ch a n ge  h i s  a f f i l i a t i o n  
b e tw een  t h e  d a t e s  o f  t h e  p r im ary  and g e n e r a l  e l e c t i o n s ,  h i s  p a r t y  
s t a t u s  w i l l  becom e e f f e c t i v e  by  t h e  d a t e  o f  t h e  g e n e r a l  e l e c t i o n .



IL L IN O IS

TOTAL 6 , 0 1 4 , 9 6 1

P a r t y  p r i m a r i e s :
No r e c o r d  o f  p a r t y  i s  k e p t  b y  t h e  I l l i n o i s  B oard  o f  E l e c t i o n s .  

H ow ever, v o t e r s  m ust d e c l a r e  a p a r t y  t o  v o t e  i n  a p r im a r y  e l e c t i o n .

INDIANA a s  o f :  1 /9 0

TOTAL 2 ,8 3 9 ,5 6 1

P a r t y  p r i m a r i e s :
No r e c o r d  o f  p a r t y  i s  k e p t  b y  t h e  I n d ia n a  S t a t e  E l e c t i o n  

B o a r d .  V o t e r s  p a r t i c i p a t e  i n  p r i m a r i e s  b y  r e q u e s t i n g  a b a l l o t  f o r  
e i t h e r  p r im a r y  a t  t h e  p o l l s .

IOWA a s  o f :  5 / 1 / 9 0

D em ocrat  5 4 9 ,1 7 6  -  37%
R e p u b l i c a n  4 7 7 ,3 7 5  -  32%
No P a r t y  4 7 5 ,8 6 1  -  32%

TOTAL 1 ,5 0 2 ,4 1 2

P a r t y  p r i m a r i e s :
A r e g i s t e r e d  v o t e r  may v o t e  in  any p r im a r y .  H ow ever, i f  he  i s  

n o t  a l r e a d y  a member o f  t h e  p a r t y  i n  w h ose  p r im a r y  he  w is h e s  t o  
v o t e ,  he  m ust d e c l a r e  a t  t h e  p o l l s .

MASSACHUSSETTS

D em ocrat
R e p u b l i c a n
U n e n r o l l e d

TOTAL (a s  o f  1 0 /8 9 )

a s  o f :  2 /9 0

1 ,3 9 0 ,7 8 5  44 .22%
4 2 4 ,8 0 0  13.50%

1 ,3 2 8 ,8 6 3  42 .26%

3 ,2 6 8 ,0 1 7

P a r t y  p r i m a r i e s :
V o t e r s  may c h o s e  t o  v o t e  in  e i t h e r  p r im a r y  r e g a r d l e s s  o f  t h e i r  

p a r t y  a f f i l i a t i o n .



M I S S I S S I P P I a s  o f :  5 / 8 8

TOTAL 1 ,5 9 5 ,8 2 6

P a r t y  p r i m a r i e s :
No r e c o r d  o f  p a r t y  i s  k e p t  b y  t h e  S t a t e  o f  M i s s i s s i p p i  

E l e c t i o n s  D i v i s i o n .  In  t h e  f i r s t  o f  t h e  tw o M i s s i s s i p p i  p r im a r ie s  
a v o t e r  r e q u e s t s  e i t h e r  a R e p u b l i c a n  o r  D e m o c r a t ic  b a l l o t .  In  t h e  
s e c o n d  p r im a r y  t h e  v o t e r  m ost  v o t e  t h e  same w ay; h e  c a n n o t  c r o s s  
p a r t i e s .

NEVADA

D em ocra t  2 0 2 ,3 4 3  -  46%
R e p u b l i c a n  1 9 2 ,1 5 5  -  43%
N o n -P a r t i s a n  4 8 ,9 4 1  -  11%

TOTAL 4 4 3 ,4 3 9

P a r t y  p r i m a r i e s :
O n ly  D em ocrats  may v o t e  i n  t h e  D e m o c r a t ic  p r im a r y ,  o n ly  

R e p u b l i c a n s  may v o t e  i n  t h e  r e p u b l i c a n  p r im a r y .  N o n -P a r t i s a n s  may 
n o t  v o t e  u n l e s s  t h e y  ch a n g e  t h e i r  a f f i l i a t i o n  a t  l e a s t  30 d ays  
p r i o r  t o  t h e  p r im a r y .

NEW HAMPSHIRE a s  o f :  5 / 2 4 / 9 0

D em ocra t  1 9 7 ,4 0 9  -  30%
R e p u b l i c a n  2 5 2 ,7 2 0  -  39%
U n d e c la r e d  1 9 9 ,6 5 1  -  31%

TOTAL

P a r t y  p r i m a r i e s :
On t h e  d ay  o f  t h e  p r im a r y ,  a v o t e r ,  r e g a r d l e s s  o f  p a r t y  

d e c l a r a t i o n ,  may r e q u e s t  a b a l l o t  f o r  e i t h e r  p r im a r y .  The v o t e r  
th e n  a u t o m a t i c a l l y  b e com es  a member o f  t h a t  p a r t y  i n  w hose  p r im a r y  
h e  p a r t i c i p a t e d .



NEW JERSEY

D em ocrat 
R e p u b l i c a n  
U n a f f i l i a t e d  
I n d e p e n d e n t

TOTAL

P a r t y  p r i m a r i e s :
U n a f f i l i a t e d  and in d e p e n d e n t s  c a n n o t  v o t e  i n  p a r t y  p r i m a r i e s .

NEW YORK

D em ocrat  
R e p u b l i c a n  
R i g h t - t o - L i f e  
C o n s e r v a t i v e  
L i b e r a l  
N o n - i n - R o l l

TOTAL

P a r t y  p r i m a r i e s :
I f  a c a n d i d a t e  i s  ru n n in g  f o r  an o f f i c e  u n o p p o s e d ,  no p r im a r y  

f o r  t h a t  o f f i c e  i s  h e l d .  I f  a p a r t y  n o m in a te s  no c a n d i d a t e s  f o r  
a s p e c i f i c  o f f i c e  v o t e r s  r e g i s t e r e d  u n d e r  t h a t  p a r t y  w i l l  n o t  
p a r t i c i p a t e  i n  t h e  p r im a ry  f o r  t h a t  o f f i c e .  I f  a v o t e r  w is h e s  t o  
c h a n g e  h i s  a f f i l i a t i o n ,  he  m ust h a v e  d on e  s o  p r i o r  t o  t h e  p r e v i o u s  
g e n e r a l  e l e c t i o n .

OHIO

D em ocra t  
R e p u b l i c a n  
I n d e p e n d e n t

TOTAL

P a r t y  P r i m a r i e s :
A v o t e r  m ust d e c l a r e  a p a r t y  ( e i t h e r  Dem ocrat o r  R e p u b l i c a n )  

a t  t h e  p o l l s  on  e l e c t i o n  d a y .  I n d e p e n d e n t s  who d o n ' t  d e c l a r e  a 
p a r t y  may n o t  v o t e .

1 ,8 0 2 ,9 7 7  -  31% 
1 ,1 6 5 ,1 4 1  -  20% 
2 ,8 1 4 ,8 9 5  -  49%

5 ,7 8 3 ,0 7 9

3 ,9 0 4 ,1 8 3  -  47% 
2 ,6 4 0 ,1 7 9  -  32% 

2 3 ,9 7 3  -  1%
1 1 3 ,7 5 6  -  2%

6 1 ,1 0 1  -  1% 
1 , 5 0 2 ,6 4 1  -  18%

8 ,2 5 5 ,8 3 3

1 ,1 9 9 ,0 9 8  -  32% 
7 8 7 ,8 2 2  -  21% 

1 ,7 2 7 ,1 0 7  -  46% 
4 ,5 7 1

3 ,7 1 8 ,5 9 8



RHODE ISLAND a s  o f :  1 1 / 7 / 8 9

TOTAL: 5 3 6 ,4 0 6

P a r ty  p r i m a r i e s :
No o f f i c i a l  r e c o r d  o f  p a r t y  i s  k e p t  b y  t h e  Rhode I s l a n d  

D i v i s i o n  o f  E l e c t i o n s .  H ow ever, w h i l e  a v o t e r  may v o t e  i n  e i t h e r  
p r im a r y ,  w h ic h e v e r  p r im a r y  he  p a r t i c i p a t e s  in  w i l l  a c t  as  a 
d e c l a r a t i o n  o f  p a r t y .  H is  p a r t y  a f f i l i a t i o n  i s  th en  h a n d w r i t t e n  
on t h e  o r i g i n a l  v o t e r  r e g i s t r a t i o n  f o r m / c a r d .  I f  t h e  v o t e r  w is h e s  
t o  v o t e  i n  a p a r t y  p r im a r y  d i f f e r e n t  from  h i s  a f f i l i a t i o n ,  he  must 
d i s a f f i l i a t e  a t  l e a s t  90 d ay s  b e f o r e  t h a t  p r im a r y  i s  h e l d .

SOUTH CAROLINA as  o f :  4 / 4 / 9 0

TOTAL 1 ,2 9 0 ,8 6 9

P a r ty  p r i m a r i e s :
No r e c o r d  o f  p a r t y  i s  k e p t  b y  t h e  Sou th  

E l e c t i o n  C om m iss ion . A c i t i z e n  n e e d  o n l y  be  
p a r t i c i p a t e  i n  e i t h e r  p r im a r y .

C a r o l in a  S t a t e  
r e g i s t e r e d  t o

TENNESSEE a s  o f :  1 2 /8 9

TOTAL 2 ,5 2 1 ,9 9 6

P a r t y  p r i m a r i e s :
No r e c o r d  o f  p a r t y  i s  k e p t  b y  t h e  T e n n e sse e  E l e c t i o n s  

D i v i s i o n .  A c i t i z e n  n eed  o n l y  b e  r e g i s t e r e d  t o  p a r t i c i p a t e  in  
e i t h e r  p r im a r y .

TEXAS a s  o f :  3 / 1 5 / 9 0

TOTAL 8 ,2 8 5 ,3 0 8

P a r ty  p r i m a r i e s :
No r e c o r d  o f  p a r t y  i s  k e p t  b y  t h e  T exa s  E l e c t i o n s  D i v i s i o n .  

On t h e  d ay  o f  t h e  p r im a r y  e l e c t i o n  a r e g i s t e r e d  v o t e r  v o t e s  a t  
e i t h e r  a D e m o c r a t i c  p o l l  o r  a R e p u b l i c a n  p o l l .  T h ese  p o l l s  a r e  
e i t h e r  l o c a t e d  t o g e t h e r  o r  a t  s e p a r a t e  s i t e s . i  Each p a r t y  c o n t r o l s  
i t s  own p r im a r y .  I n  t h e  e v e n t  o f  a r u n - o f f  e l e c t i o n ,  v o t e r s  may 
n o t  c r o s s  p a r t i e s  when t h e y  v o t e  i n  t h e  s e c o n d  e l e c t i o n .
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489 US —, 103 L Ed 2d 271, 109 S Ct — . • . .

[No. 87-1269]

Argued December 5,1988. Decided February 22,1989. :

Decision: California law.banning endorsement of primary candidates by 
parties’ governing bodies held to violate parties’ speech and association 
rights under Federal Constitution's First Amendment. -

SUMMARY ' -
Provisions of the .California Elections Code (1) forbade the official govern­

ing bodies of political parties from endorsing candidates in party primaries,
(2) restricted the organization and composition of such official governing 
bodies, (3) limited the term of office for a party's state central committee 
chair, and (4) required that the chair rotate between residents of northern 
and southern California. Various county central committees of the Demo­
cratic and Republican parties, and other groups and individuals active in 
partisan politics in California, brought an action in the United States 
District Court for the Northern District of California against state officials 
responsible for enforcing the Code. The plaintiffs contended that the provi­
sions in question deprived political parties and their members of the rights 
of free "speech and free association guaranteed by the Federal Constitution’s 

.First and Fourteenth Amendments. The District Court granted summary 
judgment for the plaintiffs as to the prorisions in question, and the United 

•States Court of Appeals affirmed (792 F2d 802). On appeal, the United 
States Supreme Court vacated and remanded (479 US 1024,93 L Ed 2d 820, 
107 S Ct 864) for further consideration in light of its decision in Tashjian v 
Republican Party of Connecticut (1986) 479 US 208, 93 L Ed 2d 514, 107 S 
Ct 644. After supplemental briefing, the Court of Appeals concluded that its 
previous decision was supported by the Tashjian decision, supra, and accord­
ingly reinstated it3 judgment affirming the District Court’3 decision (826 F2d 
814). .

‘ On appeal, the United States Supreme Court affirmed. In an opinion by
271 ‘
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Marshall , J., joined by B ren n a n , W hite , B lackm un , Stevens , O ’Connor , 
Scalia, and K ennedy , J J ., it was held that (1) the provision concerning 
endorsement o f  prim ary candidates (a) infringed upon the free speech rights 
o f parties and their members, because it d irectly hampered the ability o f a 
party to spread its message and hamstrung voters seeking to inform  them­
selves about the candidates and the campaign issues, (b) infringed upon 
political parties' freedom o f  association, because the provision prevented 
parties from, promoting candidates at the crucial junctu re  at which the 
appeal to common principles may be translated into concerted action and, 
hence, to political power in the community, and (c)- could not be justified as 
advancing.the.state’s compelling interests .in m aintain ing a  stable political* 
tfystem .yprotecting .primary^voters.from  confusion and oindue- influence,*or 
^preservings party ;stabilityi*'and (2) "the provisions regulating the parties’ 
in ternal affa irs (a) burdened the freedom o f association o f political parties 
and the ir members, because such provisions lim ited a p a rty ’s discretion in 
how to organize itself, conduct its affa irs, and select its leaders, and (b) could 
not be justified as serving compelling state interests in  preserving the 
integrity o f the election process, insuring the democratic management o f a 
party’s in te rna l affairs, o r preventing regional friction.

Stevens , J ., concurring, jo ined the court’3 opinion, but expressed the view 
that such phrases as "compelling state interest”  were too convenient and 
result-oriented to be he lp fu l fo r constitutional analysis.

R ehnquist , Ch. J., did not participate.



I

E U  v SAN FRANCISCO DEMOCRATIC COM.
103 L Ed 2d 271 

H EA D N O T ES  

Classified to U.S. Supreme Court Digest, Lawyers’ Edition

C on s titu tion a l L aw  § 940.5 —  free­
dom  o f speech  and associa­
tion  —  p a r ty  endorsem en t o f 
p r im a ry  cand ida tes 

la - l j .  A state elections code provi­
sion that forbids the official govern­
ing bodies o f politica l parties from 
endorsing candidates in party prima­
ries violates the free speech rights, 
guaranteed by the Federal Constitu­
tion ’s F irs t and Fourteenth Amend­
ments, o f political parties and their 
members, because ' the provision, 
which affects speech that is at the 
core o f the e lectoral process and o f 
the F irs t Amendment freedoms, di­
rectly hampers the ab ility o f a party 
to spread its message and ham­
strings voters seeking to inform 
themselves about the candidates and

the campaign issues; such a provi­
sion in frin ge upon political parties’ 
freedom of association protected by 
the First and Fourteenth Amend­
ments, because the provision pre­
vents parties from promoting candi­
dates at the crucial juncture at 
which the appeal to common princi­
ples may be translated into con­
certed action and, hence, to political 
power in the community; such a 
provision may not be justified as 
advancing the state’s com pelling in­
terests in maintaining a stable polit­
ical system and protecting primary 
voters from confusion and undue 
influence, where the state does not 
adequately explain how the provi­
sion advances those interests; nor

TO T A L  CLEENT -SERV ICE  L IB R A R Y ®  R E FE R E N C E S
25 Am J u r  2d, Elections §§ 117-119, 123-125, 129-131, 150-152
USCS, Constitution, Amendments 1, 14
US L Ed Digest, Constitutional Law § 940.5; Elections § 2
Index to Annotations, Elections and Voting; Freedom o f Asso­

ciation; Freedom o f Speech and Press; Politics and Po litica l 
Matters

VERALEX® : Cases and annotations re fe rred  to herein can be 
fu rthe r researched through the VERA LEX  electronic re ­
trieva l system ’s two services, 'Auto-Cite® and SHOW M E® . 
Use Auto-Cite to check citations fo r form , pa ra lle l re fe r­
ences, p rio r and la te r history, and annotation references. 
Use SHOW M E to display the fu ll text o f cases and annota­
tions.

A N N O TA T IO N  R E FE R E N C E S
Supreme Court's views regarding First Amendment guaranties of 

freedom of speech or of the press as applied to electoral or referendum 
process. 71 L Ed 2d 1000.

Supreme Court’s views regarding First Amendment right of association 
as applied to advancement of political beliefs. 67 L Ed 2d 859.
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may the provision be justified as 
serving a compelling state interest 
in party stability, since preserving 
party unity during a primary is not 
a compelling state interest.

Constitutional L a w  § 940.5 —  free­
d o m  of association —  regula­
tion of party’s internal struc­
ture

2a-2f. State statutory provisions 
that (1) restrict the organization and 
composition of the official governing 
bodies of political parties, (2) limit 
the term of office for a party’s state 
central committee chair, and (3) re­
quire that the chair rotate between 
residents of northern and southern 
parts of the state burden the free­
dom of association, guaranteed by 
the Federal Constitution’s First and 
Fourteenth Amendments, of political 
parties and their members, because 
such provisions limit a party’s dis­
cretion in how to organize itself, 
conduct its affairs, and select its 
leaders; such provisions cannot be 
justified as serving a compelling 
state interest in preserving the in­
tegrity of the election process, where 
the state does not show that the 
provisions are necessary to insure 
the order and fairness of elections; 
such provisions cannot be justified as 
serving a competing state interest 
in the democratic m  uiagement of a 
party’s internal affahs, where state 
intervention is not necessary to pre­
vent the derogation of the civil 
rights of party adherents, because 
the state has no interesv in protect­
ing the integrity of the party against 
the party itself; the provisions regu­
lating the party chair car.not be jus­
tified as preventing regional friction, 
because a state cannot substitute its 
judgment for that of a party as to 
the desirability of a particular inter­
nal party structure.

Constitutional L a w  § 940.5 —  First 
A m e n d m e n t  —  validity of 
state regulations

3. A  state’s broad power to regu­
late the time, place, and manner of 
elections does not extinguish the 
state’s responsibility to observe the 
.limits established by the rights of 
the state’s citizens under the Federal 
Constitution’s First Amendment; to 
assess the constitutionality of a state 
election law, a court first examines 
whether the law burdens rights pro­
tected by the First and Fourteenth 
Amendments; if the challenged law 
burdens the rights of political par­
ties and their members, the law can 
survive constitutional scrutiny only 
if the state shows that the law ad­
vances a compelling state interest 
and is narrowly tailored to serve 
that interest.

Constitutional L a w  § 940.5 —  free­
d o m  of speech —  election 
campaigns —  primaries

4. The Federal Constitution’s First 
Amendment has its fullest and most 
urgent application to speech uttered 
during a campaign for political 
office; for First Amendment pur­
poses, free discussion about candi­
dates for public office is no less criti­
cal before a primary than before a 
general election, since in both in­
stances, the election campaign is a 
means of disseminating idea3 as well 
as attaining political office.

Constitutional L a w  §§ 933, 940.5 —  
First A m e n d m e n t  —  censor­
ship —  political speech

5. A  state’s highly paternalistic 
approach limiting what people may 
hear is generally suspect under the 
Federal Constitution’s First A m e n d­
ment, but it is particularly egregious 
where the state censors the political 
speech that a political party shares 
with its members.
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C on s titu t io n a l L aw  § 940.5 —  fre e ­
dom  o f  a s soc ia tio n  —  p o lit ic a l 
p a rt ie s

6. Partisan po litica l organizations 
en joy freedom o f association pro­
tected by the Federal Constitution's 
F irs t and Fourteenth Amendments; 
such freedom o f association means 
not on ly  that an individual voter has 
the righ t to associate with the po liti­
cal p a rty  o f her choice, but also that 
a po litica l party has a righ t to iden­
tify  the people who constitute the 
association and to select a standard 
beare r who best represents the par­
ty ’s ideologies and preferences.
C o n s t itu t io n a l L aw  § 940.5 —

r ig h t  o f  a ssoc ia tion
7. Imposing lim itations on individ­

ua ls wishing to band together to 
advance the ir views on a ba llo t mea­
sure, while placing none on individu­
a ls acting alone, is a restra in t on the 
federa l constitutional righ t o f associ­
ation .
C o n s t itu t io n a l L aw  § 940.5 —  fre e  

sp eech  and a ssoc ia tion  —  po­
li t ic a l s ta b ility  —  in fo rm ed  
e le c to ra te  

8a, 8b. For purposes o f the ru le  
th a t a state ’s burden on the rights to 
free speech and free association can 
su rvive constitutional scrutiny, on ly 
i f  a compelling governmenta l in te r­
est is served, m aintain ing a stable 
po litica l system is a compelling state 
interest, and a state has a legitimate 
in terest in fostering an informed 
electorate.
E le c tio n s  § 2 —  flow  o f  p o lit ic a l 

in fo rm a t io n  
9. A  state may p roperly regulate 

the flow o f in form ation between po­
litica l associations and their mem­
bers when necessary to prevent 
fraud and corruption.

A p p ea l § 1331.5 —  w h a t rev iew a- 
b le

10a, 10b. On appeal from  a United 
States C ou rt o f Appeals decision that 
affirmed a United States D istrict 
Court judgm en t holding that a 
state ’s e lection code provisions vio­
lated the free speech and ass'ocia- 
tional righ ts o f po litica l parties, the 
Un ited States Supreme Court w ill 
not d is tu rb  the D istric t Court's ru l­
ing th a t the centra l committees o f 
various po litica l parties had authori­
zation and capacity to bring and 
m ain tain  the litigation , where the 
Court o f  Appeals did not disturb this 
ru ling .
C o n s t itu t io n a l L aw  § 940.5 —  fre e ­

d om  o f  a s soc ia tio n  —  p o lit ic a l 
p a r t ie s

11. A  po litica l p a rty ’s determ ina­
tion o f  the struc tu re which best a l­
lows it to pursue its po litica l goals is 
protected by the Federa l Constitu­
tion; freedom  o f association also en­
compasses a po litica l p a rty ’s deci­
sions about the identity of, and the 
process fo r  electing, its leaders.
C o n s t itu t io n a l L aw  § 940.5 —  asso­

c ia t io n a l r ig h ts  —  in te g r ity  o f  
e le c t io n  p rocess —  re g u la t io n  
o f  p a r t ie s  

12a, 12b. F o r purposes o f  the fed­
era l constitu tiona l requ irem ent that 
laws bu rden ing the associational 
rights o f  po litica l parties and the ir 
members serve a compelling state 
interest, a state has a compelling 
interest in preserving the integrity 
o f its e lection process; toward that 
end, a sta te m ay p rope rly  enact laws 
that in te rfe re  w ith a po litica l p a rty ’s 
in te rna l a ffa irs when necessary to 
insure th a t elections are fa ir and 
honest;, fo r  example, a  state may 
p roperly  impose certa in  e lig ib ility 
requirem ents fo r voters in the gen­
era l e lection , even though they lim it
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the ab ility , o f  political parties to gar­
ne r support and members, whore 
ouch requirements are necessary to 
insure tha t elections are fa ir and 
honest; however, a state cannot ju s ­
tify  regu la ting a party ’s in te rna l af­
fa irs  w ithout showing that such reg­
u la tion . is necessary to insure ‘ an 
election that is orderly and fa ir.
Appeal § 1331.5 — what renewa­

ble
13a, 13b. On appeal from  a United 

States C ourt o f Appeals decision

holding that a state ’s election code 
provisions, pu rported ly designed to 
curb friction w ith in political parties, 
vio late the parties' free speech and 
associational rights, the United 
States Supreme C ourt need not ad­
dress the contention that the chal­
lenged laws weaken ra the r than 
strengthen parties, whore the Su­
preme Court finds that the state has 
no compelling interest in curbing 
in trapa rty  fric tion as long as the 
e lectora l process remains fa ir  and 
orderly .

SYLLABUS BY REPORTER OF DECISIONS

Section 11702 o f the C a lifo rn ia 
E lections Code (Code) forbids the offi­
c ia l governing bodies o f po litica l par­
ties to endorse o r oppose candidates 
in p rim a ry  elections, while § 29430 
makes it a m isdemeanor fo r  any 
candidate in a  p rim ary to claim  offi­
c ia l pa rty  endorsement. O ther Code 
sections dictate the organization and 
composition o f  parties’ governing 
bodies, lim it the term o f office fo r a 
pa rty ’s state central committee 
chair, and require that the chair 
ro tate between residents o f  no rthern 
and southern Californ ia . Various 
pa rty  governing bodies, members o f 
such bodies, and other po litica lly  
ac tiv e  g ro u p s  and in d iv id u a ls  
brought su it in  the D istrict Court, 
claim ing, in te r a lia , that these Code 
provisions deprived parties and their 
members o f  the rights o f free speech 
and free association guaranteed by 
the F irs t and Fourteenth Amend­
ments. The D istrict Court granted 
sum m ary judgm ent fo r the p la intiffs 
as to the provisions in question, and 
the Court o f  Appeals affirmed.

Held: The challenged C a lifo rn ia  
election laws a re  invalid, since they 
burden the F irs t Amendmsnt rights 
o f  politica l parties and the ir mem­
276

bers w ithout serving a compelling 
state interest.

(a) The ban on p rim ary endorse-- 
ments in §§ 11702 and 29430 violates 
the F irs t and Fourteenth Amend­
ments. By preventing a party ’ s gov­
erning body from  stating whether a 
candidate adheres to the party ’s ten­
ets o r whether pa rty  officials believe 
that the candidate is qualified for 
the position sought, the ban directly 
hampers the party's ab ility to spread 
its message and hamstrings voters 
seeking to in fo rm  themselves about 
the candidates and issues, and 
thereby burdens the core righ t to 
free political speech o f the party and 
its members. The ban also infringes 
a pa rty ’s protected freedom o f associ­
ation rights to identify the people 
who constitute the association and to 
select a standard bearer who best 
represents the pa rty ’s ideology and 
preferences, by preventing the party 
from  promoting candidates at the 
crucial p rim ary election juncture. 
Moreover, the ban does not serve a 
compelling governmental in te rest 
The State has not adequately ex­
plained how the ban advances its 
claimed interest in a  stable political 
system or what makes Californ ia so
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peculiar that it is v irtu a lly  the only 
State to determ ine th a t such a ban 
is necessary. The explanation that 
the State ’s compelling interest in 
stable government embraces a simi­
la r interest in party stability is un­
tenable, since a State may • enact 
laws to prevent d isruption o f po litic 
cal parties from  w ithout but not 
from within._-.The claim  that a party 
that issues p rim a ry  endorsements 
risks in trapa rty  fric tion which may 
endanger its general election pros­
pects is insufficient, since the goal o f 
protecting the party against itself 
would not ju s t ify  a S tate ’s substitut­
ing its judgm ent fo r that o f the 
party. The State's claim  that the ban 
is necessary to protect p rim ary vot­
ers from confusion and undue influ­
ence must be viewed w ith skepti­
cism, since the ban restricts the flow 
o f in form ation to the citizenry with­
out any evidence o f the existence o f 
fraud or corruption th a t would jus­
tify  such a restriction.

(b) The restrictions on the organi­
zation and composition o f  the official 
governing bodies o f po litica l parties, 
the lim its on the term  o f office for 
state centra l committee chairs, and 
the requirement that such chairs 
rotate between residents o f northern 
and southern C a lifo rn ia  cannot be 
upheld. These laws d irectly burden 
the associational rights o f a party . 
and its members by lim iting the

party ’s discretion in how to organize 
itself, conduct its affa irs, and select 
its leaders. Moreover, the laws do 
not serve a compelling state interest. 

"A'-state "cannot- ju s tify  - regu la ting a . 
.pa rty ’s ̂ in t e rn a l ...a ffa irs . w ithout 
showing that such regu lation is nec­
essary to ensure that elections are 
o rd e r ly ,. fa ir , and honest, and Cali­
forn ia has made no such showing. 
The S tate ’s claim  that it has a com­
pelling interest in the democratic 
management o f in te rna l pa rty  a f­
fairs is w ithout merit, since this is 
not a case where intervention is nec­
essary to prevent the derogation o f 
party adherents’ c iv il rights, and 
since the State has no interest in 
protecting the p a rty ’s in tegrity 
against the party itself. N o r are the 
restrictions justified by the State's 
claim that lim iting the term  o f the 
state centra l committee chair and 
requiring that the chair ro tate be­
tween no rthern  and southern C a li­
fo rn ia help to prevent reg iona l fr ic ­
tion from  reaching a critica l mass, 
since a State cannot substitute its 
judgment fo r that o f the pa rty  as to 
the desirab ility o f a p a rticu la r party 
structure.

826 F2d 814, affirmed.
M arsha ll, J ., delivered the opinion 

o f the Court, in which a ll o ther 
Members jo ined , except Rehnquist, 
C.J., who took no part in the consid­
eration o r decision o f the case. S te­
vens, J ., filed a concurring opinion.

A P P E A R A N C E S  O F  C O U N S E L

G eo ffre y  L lo y d  G ra y b ll l argued the cause fo r appellants. 
Jam es J .  B ro sn a h a n  argued the cause fo r appellees.

O P IN IO N  OF T H E  C O U R T

Justice M a rs h a ll delivered the 
opinion o f the C ou rt

[1a, 2a] The C a lifo rn ia  Elections 
Code forbids the official governing

bodies o f po litica l parties from  en­
dorsing candidates in p a rty  p rim a­
ries. I t  also dictates the organization 
and composition o f those bodies, lim -
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its the te rm  o f office o f p a rty  chair, 
and requires that the ch a ir ro tate 
between residents o f no rth e rn  and 
southern Ca lifo rn ia . The C ou rt o f 
Appeals fo r the N in th  C ircu it held 
that these provisions v io late the free 
speech and associational righ ts o f 
po litica l parties and th e ir members 
guaranteed by the F irs t and Fou r­
teenth Amendments. 826 F2d 814 
(1987). We noted probable ju risd ic ­
tion, 485 U S  ------ , 99 L  Ed 2d 696,
108 S Ct 1466 (1988), and now 
affirm .

I

A
The State o f C a lifo rn ia heavily  

regulates its political parties. A l­
though the laws va ry  in extent and 
detail from  party to pa rty , certa in  
requirements apply to a l l  "b a llo t- 
qusdlfied”  parties.1 The C a lifo rn ia  
E lections Code (Code) provides that 
the "o ffic ia l governing bodies”  fo r 
such a pa rty  are its "state conven­
tion ," "state centra l committee,”  and

"county central committees,”  Cal 
Elec Code Ann § 11702 (West 1977), 
and that these bodies are responsible 
for conducting the party ’s cam­
paigns.1 At the same time, the Code 
provides that the official governing 
bodies "sha ll not endorse, support, 
or oppose, any candidate fo r nom ina­
tion by that party fo r partisan office 
in the direct p rim ary election." Ibid. 
It is a misdemeanor fo r any p rim a ry  
candidate, o r a person on he r behalf, 
to claim that she is the o ffic ia lly  
endorsed candidate o f the party . 
§ 29430.

A lthough the official governing 
bodies o f  political pauies are barred 
from issuing endorsements, o ther 
groups are not. Po litica l clubs a ffili­
ated with a party, labor organiza­
tions, political action committees, 
other politica lly active associations, 
and newspapers frequently endorse 
prim ary candidates.1 W ith the offi­
cial party organizations silenced by 
the ban, it has been possible fo r a 
candidate with views antithetical to

1. A  "ballot-qualified" party is e lig ib le  to 
partic ipate in  any  p r im a ry  election because: 
(a) d a r in g  the last gubernatoria l election one 
of its candidates for state-wide office received 
two percent o f the vote; (b) one percent o f the 
State's voters are registered w ith  the party ; 
or (c) a petition establishing the pa rty  has 
been filed by ten percent o f the State’* voters. 
Cal Elec Code A nn  5 5430 (West 1977).

In  the interest o f s im p lic ity , we use the 
terms "ballot-qualified party" and "po lit ica l 
party" in terchangeably .

2. The Code requires the state centra i com­
mittee of each party to conduct cam pa igns for
the party, em ploy campaign directors, and
develop whatever campaign organ izations 
serve the best interest of the party . C al Elec 
Code A nn  § 8777 (West Supp 1988) (Demo­
cratic Party); § 9276 (Republican Party);
J9688 (Am erican Independent Party); § 9819 
(Peace and Freedom Party). The county cen­
tra l committees, in  tu m . "have charge o f the 
party cam pa ign under general d irection o f the 
state central committee." § 8940 (Democratic
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Party); 5 9440 (Republican Party); 5 9740 
(American Independent Party); § 9850 (Peace 
and Freedom Party). In  addition, they "per­
form such other duties and services for th(e] 
political party as seem to be for the benefit o f 
the party." § 8942 (Democratic Party); }  9443 
(Republican Party); §9742 (American Inde­
pendent Party); J9852 (Peace and Freedom 
Party).

1  For example, w h ile  voters cannot learn  
what the Democratic state and county central 
committees th in k  o f candidates, they m ay be 
flooded w ith  endorsements from disparate 
groups across the State such as the Berkeley 
Democratic C lub, the M uleskinners Demo­
cratic C lub, and the District 8 Democratic 
Club. Addendum to Motion to A ffirm  or to 
Dismiss (Addendum) 39A J 7 (declaration o f 
Mary K in g , cha ir o f the A lameda County 
Democratic Central Committee); Addendum  
48 1 7 (declaration of L inda  Post, cha ir of San 
Francisco County Democratic Central Com­
mittee).
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those o f h e r party nevertheless to 
win its p rim a ry .4

In  addition to restricting the pri­
m ary  activities o f the official govern­
ing bodies o f political parties, Cali­
fo rn ia  a lso regulates the ir in ternal 
a ffa irs. Separate statu tory provisions 
dictate the size and composition o f 
the state centra l committees;* set 
fo rth  ru les governing the selection 
and rem ova l o f committee members;' 
fix the maximum term  o f office for 
the chair o f  the state centra l com­
m ittee;’  requ ire that the chair rotate 
between residents o f no rthern  and 
southern C a lifo rn ia ;' specify the 
time and place o f committee meet­
ings;' and lim it the dues parties may 
impose on members.10 V iolations o f 
these provisions are crim ina l offen-

4. In  1980, fo r example, Tom Metzger won 
the Democratic Party's nom ination  for United 
States House o f Representative from  the San 
Diego area, a lthough he waa a G rand Dragon 
of the K u  K lu x  KJan and held views antitheti­
cal to those o f the Democratic Party . Adden­
dum  15a 9 2 (declaration of Edmond Cos tan - 
t in i, member o f the Executive Board of the 
Democratic state central committee).

5. For exam ple , the Code dictates the pre­
cise m ix  o f elected officials, party nominees, 
and party activists who are members of the 
state central committees of the Republican 
and Democratic parties as w e ll as who may 
nom inate the various committee members. 
Cal Elec Code A nn  55 86608661, 8663 (West 
1977 it  Supp 1988) (Democratic Party): 
§5 91609164 (Republican Party). Other par­
ties are s im ila r ly  regulated. See 9 9640 (Amer­
ican Independent Party); 95 9762, 9765 (Peace 
and Freedom Party) (West 1977).

8. 95 8663-8667. 8669 (Democratic Party); 
5g 9161-9164, 9168, 917C (Republican Party); 
59 9641-9644, 96469650 (American Indepen­
dent Party); 55 97909794 (Peace and Freedom 
Party).

7 . The Code lim its  the term of office of the
cha ir of the ntate central committee to two
years and proh ib its successive terms. See
5 8774 (Democratic Party); 5 9274 (Republican

ses punishable by fine and imprison­
ment.

B
Various county centra l committees 

o f the Democratic and Republican 
parties, the state centra l committee 
o f the L iberta rian Party , members o f 
various state and county central 
committees, and other groups and 
individuals active in partisan politics 
in Ca lifo rn ia brought this action in 
federal court against state officials 
responsible fo r enforcing the Code. 
(State o r Californ ia ).11 They con­
tended that the ban on p rim a ry en­
dorsements and the restrictions on 
interna l party governance deprive 
political parties and th e ir members 
o f the rights o f free speech and free 
association guaranteed by the F irs t 
and Fourteenth Amendments o f the
Party); 5 9685 (American Independent Party); 5 9816 (Peace and Freedom Party).

8. 58774 (West Supp 1988) (Democratic 
state central committee); §9274 (West 1977) 
(Republican state central committee); §9816 
(Peace and Freedom state central committee).

9. §§ 8710-7811 (West Supp 1988) (Demo­
cratic state centra] committee); 55 8920-8921 
(West 1977 it  Supp 1988) (Democratic county 
central committee); 5 9210 (West Supp 1988) 
(Republican state central committee); 55 9420- 
9421 (West 1977 it  Supp 1988) (Republican 
county c e n t ra l com m ittee ); 55 9730-9732 
(American Independent county central com­
mittee); 59800 (West 1977) (Peace and Free­
dom state central committee); 55 9830, 9840- 
9842 (Peace and freedom  county central com­
mittee).

10. 5§ 8775, 8945 (West 1977 it  Supp 1988) 
(Democratic Party); 5 9275 (West 1977) (Re­
publican Party); 55 9687, 9745 (Am erican In ­
dependent Party); 559818, 9855 (Peace and 
Freedom Party).

11. The pla intiffs sued M arch  Fong Eu, 
Secretary o f State of C aliforn ia ; John K . Van 
de Kam p , Attorney General o f C a lifo rn ia ; 
A rlo  Sm ith , District Attorney of San F ran­
cisco County; and Leo H im melsbach , D istrict 
Attorney of Santa G a ra  County.
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United States Constitution.1* The 
first count o f the complaint cha l­
lenged the bon on endorsements in 
partisan primary elections; the sec­
ond count challenged the ban on 
endorsements in nonpartisan school, 
county, and municipal elections; and 
the third count challenged the provi­
sions that prescribe the composition 
o f state central committees, the term  
o f office and eligibility c rite ria  fo r 
state central committee chairs, the 
time and place o f state and county 
central committee meetings, and the 
dues county committee members 
must pay.

The plaintiffs moved fo r sum m ary 
judgment, in support o f which they 
filed 28 declarations from  the chairs 
o f each p la in tiff central committee, 
prominent political scientists, and 
elected officials from Ca lifo rn ia  and 
other States. The State moved to 
dismiss and filed a cross-motion fo r 
summary judgment supported by 
one declaration from a fo rm er state 
senator.

The District Court granted sum­
mary judgment fo r the p la in tiffs on 
the first count, ru ling that the ban 
on primary endorsements in § 11702 
and § 29430 violated the F irs t 
Amendment as applied to the States

12. The p la intiffr also asserted that the 
statutes violated the Equal Protection Clause 
o f the Fourteenth Am endm ent Because the 
District Court held that the statutes v io late 
the First Amendment, it d id not reach this 
c la im .

13. An appeal was then pend ing in  the
Californ ia Supreme Court presenting a F irst 
Amendment challenge to a ban on endorse­
ments by political parties of candidates in  
nonpartisan school, county, and m un ic ip a l 
elections. The Californ ia Supreme Court u lt i­
m ately decided that the Code did not p roh ib it 
such endorsements and so d id not reach the 
F irst Amendment question. Unger v Superio r 
Court, 37 Cal 3d 612, 692 P2d 238 (1984). A  
ban on party endorsements in  nonpartisan
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through the Fourteenth Amend­
ment. The court stayed a ll proceed­
ings on the second count under the 
abstention doctrine o f Railroad 

•Comm’n o f Texas v Pu llm an Co., 312 
US 496, 85 L  Ed 971, 61 S Ct 643 
(1941).'* On the third count, the 
court ru led that the laws prescribing 
the composition o f state central com­
mittees, lim iting the committee 
chairs' term o f office, and designat­
ing that the chair rotate between 
residents o f northern and southern 
C a lifo rn ia  violate the F irst Amend­
m ent.14 The court denied summary 
judgment w ith respect to the statu­
to ry provisions establishing the time 
and place o f  committee meetings 
and the amount o f dues. Civ No. C- 
83-5599 M HP (ND Cal, May 3, 1984).

The Court o f Appeals fo r the 
N in th  C ircuit affirmed. 792 F2d 802 
(1986). This Court vacated that deci­
sion, 479 U S  1024, 93 L  Ed 2d 820, 
107 S Ct 864 (1987), and remanded 
fo r fu rth e r consideration in light o f 
Tash jian  v Republican Party o f Con­
necticut, 479 US 208, 93 L  Ed 2d 
5 1 4 ,1 0 7  S Ct 544 (1986).

A fte r supplemental briefing, the 
C ourt o f Appeals again affirmed. 826 
F2d 814 (1987). The court first re­
jected the State's arguments based
elections subsequently waa enacted by ba llot 

In it ia t ive . A Federal District Court has ruled 
that th is ban violates the First and Four­
teenth Amendments. Geary v Renne, C iv No. 

C-87-4724 AJZ (N D  Cal, A p r il 27). stayed. 856 
F2d 1456 (CA9 1988).

14. The D istrict Court invalidated the fol­
low ing  Code sections: Cal Elec Cods §§8660- 
8661, 8663-8667, 8669 (Democratic state cen­

tra] committee); §§ 9160, 9160.5, 9161, 9161.5, 
9162-9164 (West 1977 and Supp 1988) (Repub­
lican state central committee); §9274 (Repub­
lican state central committee chair); and 
§9816 (Peace and Freedom state central com­
mittee cha ir). In  addition, it held that § 29102 
was unconstitutional as applied.
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on nonjustic iability , lack o f standing, 
E leventh Amendment immunity and

J Pu llm an abstention. 826 F2d, at 821- 
825. Turn ing to the merit3, the court 
characterized the prohibition on pri­
m ary endorsements as an "outright 
ban”  on po litica l speech. Id., at 833. 
"P roh ib iting  the governing body o f a 
political p a rty  from  supporting some 
candidates and opposing others pa­
tently infringes both the right o f the 
party to express itse lf free ly  and the 
right o f pa rty  members to an unre­
stricted flow o f political in form a­
tion.”  Id., a t 835. The court rejected 
the State's argument that the ban 
served a compelling state interest in 
preventing in te rna l party dissension 
and factionalism : "The government 
simply has no legitimate interest in 
protecting po litica l parties from dis­
ruptions o f  th e ir own making." Id., 
at 834. The court noted, moreover, 
that the State had not shown that 
banning p rim a ry  endorsements pro­
tects parties from  factionalism . Ibid. 
The court concluded that the ban 
was not necessary to protect voters 
from  confusion, stating, "California's 
ban on p rep rim a ry endorsements is 
a form  o f paternalism  that is incon­
sistent w ith the F irs t Amendment." 
Id., at 836.

The Court o f  Appeals also found 
that C a lifo rn ia ’s regulation o f in ter­
na l party a ffa irs "burdens the par­
ties’ righ t to govern themselves as 
they th ink best." Id., a t 827. This 
interference w ith the parties' and 
their members' F irst Amendment 
rights was not justified by a compel­
ling state in terest for a State has a 
legitimate in terest "in orderly elec­
tions, not o rd e rly  parties.”  Id., at 
831. In  any event, the court noted, 
the State had failed to submit " 'a 
shred o f evidence,’ "  id., a t 833 (quot-

’ , ing Civ No. C-83-5599 (ND Cal May

I ’

3, 1984)), that the regulations o f 
party interna l a/Tairs helped m ini­
mize party factionalism . Accord­
ingly, the court held that the chal­
lenged provisions were unconstitu­
tional under the F irs t and Fou r­
teenth Amendments.

I I
[3J A State ’s broad power to regu­

late the time, place, and m anner o f 
elections "does not extinguish the 
State’s responsibility to observe the 
limits established by the F irs t 
Amendment rights o f the State ’s cit­
izens." Tashjian v Republican P a rty  
o f Connecticut, supra, at 217, 93 L  
Ed 2d 514, 107 S Ct 544. To assess 
the constitutionality o f  a state elec­
tion law, we first examine whether it 
burdens rights protected by the F irs t 
and Fourteenth Amendments. 479 
US, at 214, 93 L  Ed 2d 514, 107 S Ct 
544; Anderson v Celebrezze, 460 US 
780, 789, 75 L  Ed 2d 547, 103 S Ct 
1564 (1983). I f  the challenged law 
burdens the rights o f  political par­
ties and their members, it can su r­
vive constitutional scrutiny on ly i f  
the State shows that it advances a 
compelling state interest, Tashjian , 
supra, at 217, 222, 93 L  Ed 2d 514, 
107 S Ct 544; Illin o is State Bd. o f 
Elections v Socialist W orkers Party , 
440 US 173, 184, 59 L  Ed 2d 230, 99 
S Ct 983 (1979); American P a rty  o f 
Texas v White, 415 U S  767, 780, and 
n 11, 39 L Ed 2d 744, 94 S Ct 1296 
(1974); W illiam s v Rhodes, 393 U S  
23, 31, 21 L  Ed 2d 24, 89 S C t 5, 45 
Ohio Ops 2d 236 (1968), and is n a r­
rowly tailored to serve that interest. 
Illinois State Bd. o f E lections, supra, 
at 185, 59 L Ed 2d 230, 99 S Ct 983; 
Kusper v Pontikes, 414 US 51, 58-59, 
38 L Ed 2d 260, 94 S Ct 303 (1973); 
Dunn v B lumstein, 405 US 330, 343, 
31 L Ed 2d 274, 92 S a  995 (1972).
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[1b, 4] We first consider Califor­
nia's prohibition on primary en­
dorsements by the official governing 
bodies o f political parties. California 
concedes that its ban implicates the 
First Amendment, T r of Oral A rg 
17, but contends that the burden is 
"miniscule." Id., at 7. We disagree. 
The ban directly affects speech 
which "is at the core of our electoral 
process and o f the First Amendment 
freedoms." Williams v Rhodes, su­
pra, at 32, 21 L Ed 2d 24, 89 S Ct 5, 
45 Ohio Ops 2d 236. We have recog­
nized repeatedly that "debate on the 
qualifications of candidates [is] inte­
gral to the operation of the system 
o f government established by our 
Constitution." Buckley v Valeo, 424 
US 1, 14, 46 L Ed 2d 659, 96 S Ct 
612 (1976) (per curiam); see also 
NAACP v Claiborne Hardware Co., 
458 US 886, 913, 73 L Ed 2d 1215, 
102 S a  3409 (1982); Carey v Brown, 
447 US 455, 467, 65 L Ed 2d 263,100 
S Ct 2286 (1980); Garrison v Louisi­
ana, 379 US 64, 74-75, 13 L Ed 2d 
125, 85 S Ct 209 (1964). Indeed, the 
First Amendment "has its fullest 
and most urgent application" to 
speech uttered during a campaign 
fo r political office. Monitor Patriot 
Co. v Roy, 401 US 265, 272, 28 L Ed 
2d 35, 91 S Ct 621 (1971); see also 
M ills v Alabama, 384 US 214, 218, 
16 L Ed 2d 484, 86 S a  1434 (1966). 
Free discussion about candidates for 
public office is no less critical before 
a primary than before a general 
election. Cf. Storer v Brown, 415 US 
724, 735, 39 L Ed 2d 714, 94 S Ct 
1274 (1974); Smith v Allwright, 321 
US 649, 666, 88 L Ed 987, 64 S a  
757, 161 ALR 1110 (1944); United 
States v Classic, 313 US 299, 314, 85 
L Ed 1363, 61 S a  1031 (1941). In 
both instances, the "election cam­

A paign is a means o f disseminati 
ideas as well as attaining politi. 
office." Illinois State Bd. o f Electio: 
supra, at 186, 59 L Ed 2d 230, 99 
Ct 983.

[1c, 5] California’s ban on prima. 
endorsements, however, prever. 
party governing bodies from statii 
whether a candidate adheres to tl 
tenets o f the party or whether par 
officials believe that the candidate 
qualified for the position sough 
This prohibition directly hampe: 
the ability o f a party to spread i 
message and hamstrings voters see! 
ing to inform themselves about th 
candidates and the campaign issue. 
See Tashjian, supra, at 220-222, 93 
Ed 2d 514, 107 S Ct 544; Pacific Ge 
& Electric Co. v Public Utilitie 
Comm’n of California, 475 US 1, 1 
89 L  Ed 2d 1, 106 S Ct 903 (1986. 
Brown v Hartlage, 456 US 45, 60, 71 
L Ed 2d 732, 102 S Ct 1523 (1982) 
First National Bank of Boston v Bel- 
lotti, 435 US 765, 791-792, 55 L Ec 
2d 707, 98 S Ct 1407 (1978). A 
"highly paternalistic approach”  lim­
iting what peqple may hear is gener­
a lly suspect, Virginia State Bd. of 
Pharmacy v Virginia Citizens Con­
sumer Council, Inc., 425 US 748, 
770, 48 L Ed 2d 346, 96 S Ct 1817 
(1976); see also First National Bank 
o f Boston, supra, at 790-792, 55 L Ed 
2d 707, 98 S Ct 1407, but it is partic­
u larly egregious where the State 
censors the political speech a politi­
cal party shares with its members. 
See Roberts v United States Jaycees, 
468 US 609, 634, 82 L Ed 2d 462, 104 
S Ct 3244 (1984) (O'Connor, J., con­
curring).

[1d, 6] Barring political parties 
from endorsing and opposing candi­
dates not only burdens their freedom 
o f speech but also infringes upon 
their freedom of association. It is
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well settled that partisan political 
• A organizations enjoy freedom of asso-

' ciation protected by the First and
Fourteenth Amendments. Tashjian, 
supra, at 214, 93 L Ed 2d 514, 107 S 
Ct 544; see also Elrod v Burns, 427 
US 347, 357, 49 L Ed 2d 547, 96 S Ct 
2673 (1976) (plurality opinion). Free­
dom of association means not only 
that an individual voter has the 
right to associate with the political 
party o f her choice, Tashjian, supra, 
at 214, 93 L Ed 2d 514, 107 S Ct 544 
(quoting Kusper, supra, at 57, 38 L 
Ed 2d 260, 94 S Ct 303), but also 
that a political party has a right to 
" 'identify the people who constitute 
the association,’ ”  Tashjian, supra, at 
214, 93 L  Ed 2d 514, 107 S Ct 544 
(quoting Democratic Party o f the 
United States v Wisconsin ex rei. La 
Follette, 450 US 107, 122, 67 L Ed 
2d 82, 101 S Ct 1010 (1981)); cf. 
NAACP v Alabama, 357 US 449, 
460-462, 2 L Ed 2d 1488, 78 S Ct 
1163 (1958), and to select a "stan­
dard bearer who best represents the 
party’s ideologies and preferences." 
Ripon Society, Inc. v National Re­
publican Party, 173 US App DC 350, 
384, 525 F2d 567, 601 (1975) (Tamm, 
J., concurring in result), cert denied,

15. California contends that it need not 
show that its endorsement ban serves a com­
pelling state interest because the political 
parties have "consented" to it In support of 
this claim, California observes that the legis­
lators who could repeal the bon belong to 
political parties, that the bylawc of some pnr- 
tics prohibit primary endorsements, and that 
parties continue to participate in state-run 
primaries.

This argument is fatally flawed in several 
respects. We have never held that a political 
party’s consent will cure a statute that other­
wise violates the First Amendment. Even 
aside from this fundamental defect, Califor­
nia's consent argument is contradicted by the 

' i simple fact that the official governing bodies
) of various political parties have Joined this

I

424 US 933, 47 L Ed 2d 341, 96 S Ct 
1147, 96 S Ct 1148 (1976).

[1c, 7] Depriving a political party 
o f the power to endorse suffocates 
this right. The endorsement ban-pre- 
vents parties from promoting candi­
dates "a t the crucial juncture at 
which the appeal to common princi­
ples may be translated into con­
certed action, and hence to political 
power in the community." Tashjian, 
supra, at 216, 93 L Ed 2d 514, 107 S 
Ct 544. Even though individual L,
members of the state central com- IJ
mittee: and county central commit- k
tees are free to issue endorsements, v
imposing limitations "on individuals 
wishing to band together to advance c* 
their views on a ballot measure, 
while placing none on individuals 
acting alone, is clearly a restraint on 31
the right of association." Citizens Djj
Against Rent Control/Coalition fo r )>.
Fa ir Housing v Berkeley, 454 US 
290, 296, 70 L Ed 2d 492, 102 S Ct 
434 (1981).

[1f, 8a] Because the ban burdens 
the appellees’ rights to free speech 
and free association, it can only sur­
vive constitutional scrutiny i f  it 
serves a compelling governmental 
interest.1* The State offers two: sta­
ble government and protecting vot- .'■»*
lawsuit In addition, the Democratic and Li- ‘ ‘r'f
bertarian Parties moved to issue endorse- jt '■
menta following the Court of Appeals' Invaii- *'U
dation of the endorsement ban. ...!

There are other flaws in the State's aigu- "’ j
ment Simply because a legislator belongs to a It
political party does not make her at ail times ", I
a representative of party interests. In support- ' <
ing the endorsement ban, an Individual legis- . j
lator may be acting on her understanding or _ j
the public good or her interest In reelection.
The Independence of legislators from their " i|
parties Is illustrated by the California Legists- j {
ture's frequent refusal to amend the election • ;•
laws in accordance with the wishes of politi- 
cai parties. See, e. g.. Addendum 12a-13a 117- .; J
9 (declaration of Bert Coffey, chair of the 
Democratic state central committee). More-, ;
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era from confusion and undue influ­
ence." Maintaining a stable political 
system is, unquestionably, a compel­
ling state interest. See Storer v 
Brown, 415 US, at 736, 39 L Ed 2d 
714, 94 S Ct 1274. California, how­
ever, never adequately explains how 
banning parties from endorsing or 
opposing primary candidates ad­
vances that interest. There is no 
showing, for example, that Califor­
nia’s political system is any more 
stable now than it was in 1963, 
when the legislature enacted the 
ban. Nor does the State explain 
what makes the California system so 
peculiar that it is virtually the only
over, the State’3 argument ignores those par­
ties with negligible, if any, representation in 
the legislature.

That the bylaws of some parties prohibit 
party primary endorsements also does not 
prove consent. These parties may have chosen 
to reflect state election law in their bylaws, 
rather than permit or require conduct prohib­
ited by law. Nor does the fact that parties 
continue to participate in the state-run pri­
mary process indicate that they favor each 
regulation imposed upon that process. A deci­
sion to participate in state-run primaries 
more likely reflects a party's determination 
that ballot participation is more advantageous 
than the alternatives, that is, supporting inde­
pendent candidates or conducting write-in 
campaigns. Sec Storer v Brown, <16 US 724, 
746. 39 L Ed 2d 714, 94 S a  1274 (1974); 
Anderson v Celebrezze, 460 US 780, 799, n 26, 
75 L Ed 2d 547, 103 S Ct 1564 (1983).

Finally, the State's focus on the parties' 
alleged consent ignores the independent First 
Amendment rights of the parties’ members. It 
is wholly undemonstrated that the members 
authorized the parties to consent to Infringe­
ments of members' rights.

IB. The State also claims that the bon on 
primary endorsements serves a compelling 
state interest in " 'confining each voter to a 
single nominating acL'" Tashjian v Republi­
can Party of Connecticut, 479 US 208, 225, n 
13. 93 L Ed 2d 514, 107 S Ct 544 (1986) 
(quoting Anderson, supra, at 802, n 29, 75 L 
Ed 2d 547, 103 S Ct lr' A Thia argument is 
meritless. it foils to distinguish between a 
nominating act—the vote cast at the primary
284

State that has determined that such 
a ban is necessary.17

[1g] The only explanation the 
State offers is that its compelling 
interest in stable government em­
braces a similar interest in party 
stability. Brief for Appellants 47. 
The State relies heavily on Storer v 
Brown, where we stated that be­
cause "splintered parties and unres­
trained factionalism may do signifi­
cant damage to the fabric of govern­
ment," supra, at 736, 39 L Ed 2d 
714, 94 S Ct 1274, States may regu­
late elections to ensure that "some 
sort of order, rather than chaos . . .
election—and speech that may influence that 
act. The logic of the State’s argument not 
only would support a ban on endorsements by 
every organization and individual, but also 
would justify a total ban on all discussion of a 
candidate's qualifications and political posi­
tions. Such a blanket prohibition cannot coex­
ist with the constitutional protection of politi­
cal speech.

The State's claim that the endorsement ban 
ia necessary to serve any compelling state 
interest is railed into question by its argu- 

' ment before the District Court and the Court 
of Appeals that this action Is not justiciable 
because the State has never enforced the 
challenged election laws. 826 F2d 814, 821
(1987).

17. New Jersey also bar.fl primary endorse­
ments by political parties. NJ Stat Ann 
5 19:34-52 (West 1964); see Weisburd, Candi­
date-Making and the Constitution: Constitu­
tional Restraints on and Protections of Party 
Nominating Methods, 57 S Cal L Rev 213, 
271-272, n 343 (1984). Florida's statutory ban 
on primary endorsements by political parties 
waa held to violate the First Amendment. See 
Abrams v Reno, 452 F Supp 1166, 1171-1172 
(SD Fla 1978), a£Td, 649 F2d 342 (CA5 1981), 
cert denied, 455 US 1016, 72 L Ed 2d 133, 102 
S Ct 1710 (1962). Several States provide for­
mal procedures for party primary endorse­
ments. See, e. g., Conn Gen Stat § 9-390 (West 
1967 & Supp 1988); RI Gen Laws } 17-12-4
(1988); see also Advisory Commission on Inter­
governmental Relations, The Transformation 
in American Politics: Implications for Feder­
alism 143 (1986).
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. accompanies] the democratic pro­
cesses." 415 US, at 730, 39 L Ed 2d 

A*'714# 94 S Ct 1274. Our decision in 
Storer, however, does not stand for 
the proposition that a State may 
enact election laws to mitigate intra­
party factionalism during a primary 
campaign. To the contrary, Storer 
recognized that "contending forces 
within the party employ the primary 
campaign and the primary election 
to finally settle their differences." 
Id., at 735, 39 L Ed 2d 714, 94 S Ct 
1274. A primary is not hostile to 
intraparty feuds; rather it is an 
ideal .forum  in which to resolve 
them. Ibid.; American Party o f 
Texas v White, 415 US, at 781, 39 L 
Ed 2d 744, 94 S Ct 1296. Tashjian 
recognizes precisely this distinction. 
In that case, we noted that a State 
may enact laws to "prevent the dis­
ruption of the political parties from 
without" but not, as in this case, 
laws "to prevent the parties from 
taking internal steps affecting their 
own process for the selection of can­
didates." 479 US, at 224, 93 L Ed 2d 
514,107 S Ct 544.

It is no answer to argue, as does 
the State, that a party that issues 
primary endorsements risks intra­
party friction which may endanger 
the party’s general election pros­
pects. Presumably a party will be 
motivated by self-interest and not 
engage in acts or speech that run 
counter to its political success. How­
ever, even i f  a ban on endorsements

18. It is doubtful that the silencing of offi- 
cial party committees, alone among the vari­
ous groups interested in the outcome of a 
primary election, is the key to protecting 
voters from confusion. Indeed, the growing 
number of endorsements by political organiza- 
tions using the labels "Democratic" or "Re­
publican” has likely misled voters into believ­
ing that the official governing bodies were 
supporting the candidates.

saves a political party from  pursuing 
self-destructive acts, that would not 
justify a State substituting its judg­
ment for that o f the party. See ibid.; 
Democratic Party o f United States, 
450 US, at 124, 67 L Ed 2d 82, 101 S 
Ct 1010. Because preserving party 
unity during a primary is not a 
compelling state interest, we must 
look elsewhere to justify the chal­
lenged law.

[1h, 8b, 9, 10a] The State ’s second 
justification for the ban on party 
endorsements and statements o f op­
position is that it is necessary to 
protect prim ary voters from confu­
sion and undue influence. Certainly 
the State has a legitimate interest in 
fostering an informed electorate. 
Tashjian, supra, at 220, 93 L Ed 2d 
514, 107 S Ct 544; Anderson v Cele­
brezze, 460 US, at 796, 75 L Ed 2d 
547, 103 S Ct 1564; American Party 
of Texas v White, supra, at 782, n 
14, 39 L Ed 2d 744, 94 S Ct 1296; 
Bullock v Carter, 405 US 134, 145, 
31 L Ed 2d 92, 92 S Ct 849 (1972); 
Jenness v Fortson, 403 US 431, 442, 
29 L Ed 2d 554, 91 S Ct 1970 (1971). 
However, " ’[a] State's claim that it 
is enhancing the ability o f its citi­
zenry to make wise decisions by re­
stricting the flow of information to 
them must be viewed with some 
skepticism.' ”  Tashjian, supra, at 
221, 93 L  Ed 2d 514, 107 S Ct 544 
(quoting Anderson v Celebrezze. su­
pra, at 798, 75 L Ed 2d 547, 103 S Ct 
1564)." While a State may regulate

The State makes no showing, moreover, 
that voters are unduly influenced by party 
endorsements. There is no evidence that an 
endorsement issued by an official party orga­
nization entries more weight than one issued 
by a newspaper or a labor union. In States 
where parties are permitted to issue primary 
endorsements, voters may consider the par­
ties' views on the candidates but still exercise 
independent judgment when casting their

28 5  ' '
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the flow of information between po­
litical associations and their mem­
bers when necessary to prevent 
fraud and corruption, see Buckley v 
Valeo, 424 US, at 26-27, 46 L Ed 2d 
659, 96 S Ct 612; Jenness v Fortson, 
supra, at 442, 29 L Ed 2d 554, 91 S 
Ct 1970, there is no evidence that 
California's ban on party primary 
endorsements serves that purpose."

[11] Because the ban on primary 
endorsements by political parties 
burdens political speech while serv­
ing no compelling governmental in­
terest, we hold that § 11702 and 
§ 29430 violate the First and Four­
teenth Amendment.

B
[2b, 11] We turn next to Califor­

nia's restrictions on the organization 
and composition o f official governing 
bodies, the limits on the term of 
office for state central committee 
chair, and the requirement that the 
chair rotate between residents o f 
northern and southern California. 
These laws directly implicate the 
associational rights o f political par­
ties and their members. As we noted
vote. For example, in the 1982 New York 
Democratic gubernatorial contest, Mario 
Cuomo won the primary over Edward Koch, 
who had been endorsed by the party. That 
year gubernatorial candidates endorsed by 
their parties also lost the primary election to 
nonendorsed candidates in Massachusetts and 
Minnesota. Even where the party-endorsed 
candidate wins the primary, one study has 
concluded that the party endorsement has 
little, if any effect, on the way voters cast 
their vote. App 97-98 J] 10, 14-17 (declaration 
of Malcolm E. Jewell, Professor of Political 
Science, University of Kentucky).

19. [10b] The State suggested at oral argu­
ment that the _ endorsement bon prevents 
fraud by barring party officials from misrepre­
senting that they speak for the party. To the 
extent that the State suggests that only the 
primary election results can constitute a
288

in Tashjian, a political party’s "de­
termination . . .  of the structure 
which best allows it to pursue its 
political goals, is protected by the 
ConsPution." 479 US, at 224, 93 L 
Ed 2d ox4, 107 S Ct 544. Freedom of 
association also encompasses a politi-  ̂
cal party's decisions about the iden­
tity of, and the process for electing, 
its leaders. See Democratic Party of 
the United States, supra, (State can­
not dictate process of selecting state 
delegates to Democratic National 
Convention); Cousins v Wigoda, 419 
US 477, 42 L Ed 2d 595, 95 S Ct 541 
(1975) (State cannot dictate who may 
sit as state delegates to Democratic 
National Convention); cf. Tashjian, 
supra, at 235-236, 93 L Ed 2d 514,
107 S Ct 544 (Scalia, J., dissenting) 
("The ability o f the members o f [a 
political pjarty to select their own 
candidate . . . unquestionably impli­
cates an associational freedom").

[2c] The laws at issue burden 
these rights. By requiring parties to 
establish official governing bodies at 
the county level, California prevents 
the political parties from governing 
themselves with the structure they 
think best.® And by specifying who
party endorsement, Tr of Oral Arg 8-9, it 
confuses an endorsement from the official 
governing bodies that may Influence election 
results with the results themselves. To the 
extent that the State is claiming that the 
appellees are not authorized to represent the 
official party governing bodies and their mem­
bers, the State simply is reasserting its stand­
ing claim which the District Court rejected. 
Civ No. 083-5599 (ND Cal, June 1, 1984) 
("the plaintiff central committees . . . have 
authorization and capacity to bring and main­
tain this litigation"). The Court of Appeals did 
not disturb thu ruling, 826 F2d, at 822, n 17; 
nor do we.

20. For example, the Libertarian Party was 
forced to abandon its region-based organiza­
tion in favor >' the statutorily mandated 
county-based system.
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shall be the members of the parties’ 
official governing bodies, California 
interferes with the parties’ choice of 
leaders. A party might decide, for 

) ,  example, that it w ill be more effec- 
tive i f  a greater number o f its official 
leaders are local activists rather 
than Washington-based elected offi­
cials. The Code prevents such a 
change. A party might also decide 
that the state central committee 
chair needs more than two years to 
successfully formulate and imple­
ment policy. The Code prevents such 
an extension o f the chair’s term of 
office. A party might find that a 
resident o f northern California 
would be particu larly effective in 
promoting the party’s message and 
in unifying the party. The Code pre­
vents her from chairing the state 
central committee unless the preced­
ing chair was from the southern 
part o f the State.

Each restriction thus limits a po­
litical party ’s discretion in how to 
organize itself, conduct its affairs, 
and select its leaders. Indeed, the 
associational rights at stake are 
much stronger than those we cred­
ited in Tashjian. There, we found 
that a party’s right to free associa­
tion embraces a right to allow regis­
tered voters who are not party mem­
bers to vote in the party's primary. 
Here, party members do not seek to 
associate with nonparty members, 
but only with one another in freely 
choosing their party leaders.1'

[2d, 12a] Because the challenged 
laws burden the associational rights 
of political parties and their mem­
bers, the question is whether they 
serve a compelling state interest. A

21. By regulating tha identity of the parties’ 
leaders, the challenged statutes may aLso 
color the parties’ message and interfere with

State' indisputably has'a'compelling 
■interest in preserving-the-integrity 
of its election ‘ process." Rosario v 
Rockefeller, 410 US 752, 761, 36 L 
Ed 2d 1, 93 S Ct 1245 (1973). Toward 
that end, a State m ay' enact laws 

• that interfere with a party's internal 
affairs when " necessary to* ensu re" 
that elections-are fa ir-and -honest.- 
Storer v Brown, 415 US, at 730, 39 L 
Ed 2d 714, 94 S Ct 1274. For exam­
ple, a State.may impose certain eli- 

.gibility requirements., fo r-voters- in 
the general election -even- though 
they limit parties’ ability to garner 
support and members; See, e.g., 
Dunn v Blumstein, 405 US, at 343- 
344, 31 L Ed 2d 274, 92 S Ct 995 
(residence requirement); Oregon v 
Mitchell, 400 US 112, 118, 27 L  Ed 
272, 91 S Ct 260 (1970) (age mini­
mum); Kramer v Union Free School 
Dist No. 15, 395 US 621, 625, 23 L 
Ed 2d 583, 89 S Ct 1886 (1969) (citi­
zenship requirement). "We-have also1' 
recognized that a State-may-impose 
restrictions that promote‘ the integ­
rity of primary elections. See, e.g., 
American Party of Texas v White, 
415 US, at 779-780, 39 L  Ed 2d 744,
94 S Ct 1296 (requirement that ma­
jo r political parties nominate candi­
dates through a primary and that 
minor parties nominate candidates 
through conventions); id., at 785-786,
39 L Ed 2d 744, 94 S Ct 1296 .(lim ita -r 
tion on voters’ participation’ t o ’ one v 
primary and bar on ’voters both vot-’r  
ing in a party primary-and signing-a 
petition supporting an-independent- 
candidate); Rosario v Rockefeller, su­
pra .(waiting"periods- before - voters r  
may change party' registratioif-and 
participate in another- party's •• pri­
m ary); Bullock v Carter, 405 US, at
the parties’ decisions as to the beat means to 
promote that message.

287
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146, 31 L Ed 2d 92, 92 S Ct 849 
(reasonable filing fees as a condition 
o f placement on the ballot). None of 
these restrictions, however, involved 
direct regulation of a party's lead­
ers.53 Rather, the infringement on 
the associational rights o f the par­
ties and their members was the indi­
rect consequence o f laws necessary 
to the successful completion o f a 
party’s external responsibilities in 
ensuring the order and fairness o f 
elections.

In the instant case, the State has 
not shown that its regulation o f in­
ternal party governance isjiecessary 
to the integrity o f the electoral pro­
cess. Instead, it contends that the 
challenged laws serve a compelling 
"interest in the 'democratic manage­
ment of the political party’s internal 
affairs.” ’ B rief for Appellants 43 
(quoting 415 US, at 781, n 15, 39 L 
Ed 2d 744, 94 S Ct 1296). This, how­
ever, is not a case where interven­
tion is necessaiy to prevent the dero­
gation o f the civil rights o f party 
adherents. Cf. Smith v Allwright, 
321 US 649, 88 L Ed 987, 64 S Ct 
757, 151 ALR 1110 (1944). Moreover, 
as we have observed, the State has 
no interest in "protecting] the integ-

22. Marchioro v Chaney, 442 US 191, SO L 
EH. 2d 816. 99 S Ct 2243 (1979) is not to the 
contrary. There we upheld a Washington stat­
ute mandating that political parties create a 
state central committee, to which the Demo­
cratic Party, not the State, had assigned sig­
nificant responsibilities in administering the 
party, raising and distributing funds to candi­
dates, conducting campaigns, and setting 
party policy, id., at 198-199, 60 L Ed 2d 816, 
99 S Ct 2243. The statute only required that 
the state central committee perform certain 
limited functions such as filing vacancies on 
the party ticket, nominating Presidential elec­
tors and delegates to national conventions, 
and calling state-wide conventions. The party 
members did not claim that these statutory 
requirements imposed impermissible burdens
288

rity o f the Party against the Party 
itself.’ ’ Tashjian, 479 US, at 224, 93 
L Ed 2d 514, 107 S Ct 544. The State 
further claims that limiting the 
term o f the state central committee 
chair and requiring that the chair 
rotate between residents o f northern 
and southern California helps "pre­
vent regional friction from reaching 
a 'critical mass.’ " Brief for Appel­
lants 48. However, a State cannot 
substitute its judgment for that o f 
the party as to the desirability o f a 
particular internal party structure, 
any more than it can tell a party 
that its proposed communication to 
party members is unwise. Tashjian, 
supra, at 224, 93 L Ed 2d 514, 107 S 
Ct 544.

[12b, 13a] In  sum, a State cannot 
justify regulating a party’s internal 
affairs without showing that such 
regulation is necessary to ensure an 
election that is orderly and fair. Be­
cause California has made no such 
showing here, the challenged laws 
cannot be upheld.33

in
[1], 2f] For the reasons stated 

above, we hold that the challenged 
California election law3 burden the
on the party or themselves so we had no 
occasion to consider whether the challenged 
law burdened the party’s First Amendment 
rights, and if so, whether the law served a 
compelling state interest Id., at 197, n 12, 60 
L Ed 2d 816, 99 S Ct 2243. Here, In contrast 
it is utate law, not a political party's charter, 
that places the state central committees at a 
party's helm and in particular assigns the 
statutorily-mandated committee responsibility 
for conducting the party's campaigns.

23, [13b] Because we find that curbing 
intraparty friction is not a compelling state 
interest as long as the electoral process re­
mains fair and orderly, we need not address 
the appellees' contention that the challenged 
laws w.aken rather than strengthen parties.



First Amendment rights of political Chief Justice Rehnquist took no 
parties and their members without part in the consideration or decision 
serving a compelling state interest. 0f this case.
Accordingly, the judgment o f the 
Cqnrt o f Appeals is affirmed.

SEPARATE OPINION 
Justice Stevens, concurring. nounces an inevitable result, and
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Today the Court relies on its opin­
ion in Illinois State Board o f Elec­
tions v Socialist Workers Party, 440 
US 173,-183-185, 59 L Ed 2d 230, 99 
S Ct 983 (1979)— and, in particular, 
on a portion o f that opinion that I 
did not jo in—for its formulation of 
the governing standards in election 
cases. In that case Justice Blackmun 
explained * his acceptance o f the 
Court's approach in words that pre­
cisely express my views about this 
case. He wrote:

"Although I  join the Court's 
opinion . . . .  I  add these comments 
to record purposefully, and per­
haps somewhat belatedly, my un­
relieved discomfort with what 
seems to be a continuing tendenc- 
in this Court to use as tests such 
easy phrases as 'compelling [state] 
interest' and ’ least drastic [or re­
strictive] means.’ Sec, ante, at 184, 
185, and 186 [59 L Ed 2d 230, 99 S 
Ct 983]. I  have never been able 
fu lly  to appreciate just what a 
’compelling state interest’ is. I f  it 
means ’convincingly controlling,’ 
o r ’incapable o f being overcome’ 
upon any balancing process, then, 
o f course, the test merely an-

the test is no test at a ll. And, fo r 
me, ’ least drastic means’ is a slip­
pery slope and also the signal o f 
the result the Court has chosen to 
reach. A judge would be unimagi­
native indeed if he could not come 
up with something a little less 
’drastic’ or a little less ’restrictive’ 
in almost any situation, and 
thereby enable himself to vote to 
strike legislation down; This is 
reminiscent o f the Court’s indul­
gence, a few decades ago, in sub­
stantive due process in the eco­
nomic area as a means o f nullifica­
tion.

" I feel, therefore, and have a l­
ways felt, that these phrases are 
really not very helpful fo r consti­
tutional analysis. They are too 
convenient and result oriented, 
and I must endeavor to disassoci­
ate myself from them. Apart from 
their use, however, the result the 
Court reaches here is the correct 
one. It  is with these reservations 
that I join the Court’s opinion.”  
Id., at 188-189, 59 L Ed 2d 230, 99 
S Ct 983.
With those same reservations I 

join the Court's opinion today.
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U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  O F  A L A S K A

A L L E N  G R A N T  DOYLE, JR., a n d  the 
R E P U B L I C A N  P A R T Y  O F  ALASKA,

P l a i n t i f f s ,

v s .

S T A T E  O F  A L A SKA, e t  a l . ,

D e f e n d a n t s .

No. A 9 0 - 2 4 8  C i v i l

O R D E R

( P r e l i m i n a r y  I n j u n c­
t i o n  D e n i e d )

The c o u r t  h a s  u n d e r  c o n s i d e r a t i o n  a m c t i o n  f o r  

p r e l i m i n a r y  i n j u n c t i o n ,  f i led J u n e  11, 1990, b y  p l a i n t i f f s  A l l e n  

G r a n t  Doyle, Jr., a n d  t h e  R e p u b l i c a n  P a r t y  of A l a s k a . 1 D o y l e  is 

s t a t e  c h a i r m a n  of t h e  R e p u b l i c a n  P a r t y  of A l a s k a  ( " P a r t y " ) . T h e  

m o t i o n  s e e k s  a n  o r d e r  r e s t r a i n i n g  a n d  e n j o i n i n g  t h e  s e v e r a l  

d e f e n d a n t s  fr o m  c o n d u c t i n g  the P a r t y ' s  A u g u s t  28, 1990, p r i m a r y

1 T h i s  a c t i o n  w a s  o r i g i n a l l y  f i l e d  in F a i r b a n k s  on
J u n e  11, 1990, a n d  a s s i g n e d  to D i s t r i c t  J u d g e  K l e i n f e l d .  J u d g e  
K l e i n f e l d  s u b s e q u e n t l y  r e c u s e d  h i m s e l f ,  arid t h e  c a s e  was 
t r a n s f e r r e d  to A n c h o r a g e  o n  J u n e  22, 1990.

AO 72A © 
(Rr*. 8/82)

O R D E R  ( P r e l i m i n a r y  I n j u n c t i o n  D e n i e d )  C O U R T  D E C I S I O N
Till i e i oor»
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in a n y  m a n n e r  o t h e r  t h a n  as p r o v i d e d  b y  A r t i c l e  X I V  o f  t h e  

P a r t y ' s  rules, w h i c h  w a s  a d o p t e d  in M a r c h  of 1990 a t  t h e  P a r t y ' s  

s t a t e w i d e  c o n v e n t i o n .  As p a r t  of t h e  d e s i r e d  i n j u n c t i v e  r e l ief, 

p l a i n t i f f s  a d d i t i o n a l l y  r e q u e s t  the c o u r t  to  r e s t r a i n  a n d  e n j o i n  

d e f e n d a n t s  f r o m  e n f o r c i n g ,  in the P a r t y ' s  A u g u s t  p r i m a r y ,  two 

s t a t e  s t a t u t e s :  A S  1 5 . 2 5 . 0 6 0  ( r e q u i r i n g  a s i n g l e  p r i m a r y

e l e c t i o n  b a l l o t  c o n t a i n i n g  t h e  n a m e s  o f  all c a n d i d a t e s  f o r  e a c h  

o f f i c e ,  g r o u p e d  b y  o f f i c e ,  w i t h o u t  r e g a r d  t o  p a r t y  a f f i l i a t i o n )  

a n d  A S  1 5 . 0 7 . 0 7 0 ( c )  a n d  (d) (which d e f e n d a n t s  i n t e r p r e t  t o  

r e q u i r e  t h a t  v o t e r s  d e s i g n a t e  t h e i r  p a r t y  a f f i l i a t i o n ,  o r  n o n­

a f f i l i a t i o n ,  at l e a s t  t h i r t y  d a y s  p r i o r  t o  t h e  p r i m a r y ) .

D e f e n d a n t s  i n c l u d e  t h e  S t a t e  of A l a s k a ;  t h e  S t a t e ' s  

D i v i s i o n  o f  E l e c t i o n s  ( " D O E " ) ; D a v i d  K o i v u n i e m i ,  t h e  d i r e c t o r  of  

t h e  DOE; a n d  L i e u t e n a n t  G o v e r n o r  S t e p h e n  M c A l p i n e ,  i n  h i s
i «

o f f i c i a l  c a p a c i t y  as s u p e r v i s o r  of e l e c t i o n s .  D e f e n d a n t s  o p p o s e  

p l a i n t i f f s '  m o t i o n .  A  j o i n t  a m i c u s  c u r i a e  b r i e f  h a s  b e e n  f i l e d  

b y  t h e  A l a s k a  F e d e r a t i o n  of N a t i v e s  a n d  t h e  A l a s k a  D e m o c r a t i c  

Party. T h e  a m i c i  a l s o  o p p o s e  p l a i n t i f f s '  m o t i o n  for p r o v i s i o n a l  

relief.'

A d d i t i o n a l l y ,  p l a i n t i f f s  f i l e d  a m o t i o n  o n  J u l y  6, 

1990, r e q u e s t i n g  the c o u r t  to e n t e r  an o r d e r  d i r e c t i n g  t h e  S t a t e  

o f  A l a s k a  to make, c e r t a i n  s u b m i s s i o n s  to t h e  V o t i n g  S e c t i o n ,  

C i v i l  R i g h t s  D i v i s i o n  of the D e p a r t m e n t  of J u s t i c e ,  W a s h i n g t o n ,  

D.C., ( h e r e i n a f t e r  r e f e r r e d  to as " V o t i n g  S e c t i o n " ) ,  p u r s u a n t  to 

s e c t i o n  5 of t h e  V o t i n g  R i g h t s  A c t  o f  1965. O n  J u l y  9, 1990,

ORDER (Preliminary Injunction Denied) 2



( c

d e f e n d a n t s  f i l e d  an o p p o s i t i o n  to  p l a i n t i f f s '  m o t i o n  for an o r d e r  

d i r e c t i n g  s u b m i s s i o n .

A  t e l e p h o n i c  s t a t u s  c o n f e r e n c e  w a s  h e l d  o n  J u l y  9, 

1990. C o u n s e l  f o r  p l a i n t i f f s ,  d e f e n d a n t s ,  a n d  amici.

p a r t i c i p a t e d ,  a s  w e l l  as an a t t o r n e y  f r o m  t h e  V o t i n g  S e c t i o n .  

T h e  c o u r t  h e a r d  o r a l  a r g u m e n t  on T h u r s d a y ,  J u l y  12, 1990. F o r  

t h e  r e a s o n s  o u t l i n e d  h e r e i n b e l o w ,  p l a i n t i f f s '  m o t i o n  f o r  

p r e l i m i n a r y  i n j u n c t i o n  a n d  m o t i o n  f o r  an o r d e r  d i r e c t i n g  t h e  

s t a t e  t o  rT.bmit m a t t e r s  t o  t h e  D e p a r t m e n t  o f  J u s t i c e  a r e  d e n i e d .

J u r i s d i c t i o n

T h e  m o t i o n  for p r e l i m i n a r y  i n j u n c t i o n  r a i s e s  f e d e r a l  

c o n s t i t u t i o n a l  issues, as  w e l l  as  c e r t a i n  m a t t e r s  c o g n i z a b l e  

u n d e r  t h e  V o t i n g  R i g h t s  A c t  cf 1965 (as a m e n d e d ) ,  42 U . S . C .  

§§ 1 9 7 1 - 1 9 7 4  (1981). A d d i t i o n a l l y ,  p l a i n t i f f s  h a v e  m o v e d  f o r  a n
t

o r d e r  r e q u i r i n g  d e f e n d a n t s  to  s u b m i t  m a t t e r s  to t h e  V o t i n g  

S e c t i o n  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  

D e p a r t m e n t  of J u s t i c e  p u r s u a n t  to t h e  V o t i n g  R i g h t s  Act. 

J u r i s d i c t i o n  is, as a g e n e r a l  p r o p o s i t i o n ,  a p p r o p r i a t e  u n d e r  

28 U. S . C .  § 1331.

B a c k g r o u n d

S i n c e  1967, s t a t e w i d e  p r i m a r i e s  in A l a s k a  h a v e  b e e n

i
c o n d u c t e d  as "blan k e t ,  o p en" p r i m a r i e s ,  w i t h  r e s p e c t  t o  t h e  

n o m i n a t i o n  of c a n d i d a t e s  for e l e c t i v e  s t a t e w i d e  a n d  f e d e r a l  

p o l i t i c a l  o f f i c e s .  AS 1 5 . 2 5 . 0 1 0 ,  et. s e a . P r i m a r y  c a n d i d a t e s  

a r e  l i s t e d  on a s i n g l e  b a l l o t ,  g r o u p e d  t o g e t h e r  b y  o f f i c e  s o u g h t
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r a t h e r  t h a n  p a r t y  a f f i l i a t i o n .  A S  1 5 . 2 5 . 0 6 0 .  P r i m a r y  v o t e r s  are 

n o t  r e s t r i c t e d  to v o t i n g . f o r  c a n d i d a t e s  w h o  c o r r e s p o n d  w i t h  the 

i n d i v i d u a l  v o t e r ' s  p o l i t i c a l  p a r t y  a f f i l i a t i o n  (or l a c k  t h e r e o f )  . 

By st a t u t e ,  v o t e r s  are not e l i g i b l e  t o  v o t e  in a p r i m a r y  u n l e s s  

t h e y  h a v e  r e g i s t e r e d  t o  v o t e  at  l e a s t  t h i r t y  d a y s  in a d v a n c e  of 

t h e  s c h e d u l e d  d a t e  for a pri m a r y .  AS 1 5 . 0 7 . 0 7 0 .  A  v o t e r  w i s h i n g  

to  c h a n g e  h i s  o r  h e r  e x i s t i n g  r e g i s t r a t i o n  m u s t  a l s o  d o  so at 

l e a s t  t h i r t y  d a y s  in a d v a n c e .  AS  1 5 . 0 7 . 0 6 0  l i s t s  t h e  i n f o r m a t i o n  

r e q u i r e d  for r e g i s t r a t i o n ,  b u t  d o e s  n o t  i n c l u d e  a r e q u i r e m e n t  

t h a t  a r e g i s t r a n t ' s  p a r t y  a f f i l i a t i o n  b e  d e c l a r e d .  H o w e v e r ,  by  

a d m i n i s t r a t i v e  i n t e r p r e t a t i o n ,  t h e  S t a t e  h a s  d e t e r m i n e d  t h a t  a 

r e g i s t r a n t  m u s t  d e c l a r e  p a r t y  a f f i l i a t i o n  (or l a c k  t h e r e o f )  

t h i r t y  d a y s  in a d v a n c e  of a n  e l e c t i o n  as p a r t  o f  t h e  r e g i s t r a t i o n  

p r o c e s s .

T h e  P a r t y  h e l d  its s t a t e w i d e  c o n v e n t i o n  in M a r c h  of 

1990. S h o r t l y  b e f o r e  t h e  c o n v e n t i o n  b e g a n ,  a d e l e g a t e  to  the 

c o n v e n t i o n  i n f o r m e d  L i n d a  E d g e w o r t h ,  a k e y  s t a f f  m e m b e r  a t  the 

DOE, t h a t  t h e  P a r t y  w a s  l i k e l y  to a d o p t  a r u l e  c h a n g e  r e g a r d i n g  

t h e  1990 p r i m a r y .  O n  M a r c h  31, 1990, t h e  c o n v e n t i o n  a d o p t e d  a 

p a r t y  r u l e  d i r e c t l y  a f f e c t i n g  the m a n n e r  in w h i c h  t h e  P a r t y ' s  

p r i m a r y ,  w h i c h  is s c h e d u l e d  to be  h e l d  o n  A u g u s t  28, 1990, w o u l d  

b e  c o n d u c t e d .  T h e  n e w l y  a d o p t e d  rule, A r t i c l e  XIV, p r o v i d e d  as 

f o l l o w s : 2

2 A l t h o u g h  t h e  r u l e  is s i l e n t  o n  t h e  sub j e c t ,  t h e  P a r t y
i n t e n d e d  t h a t  a n y  v o t e r  m i g h t  c h a n g e  h i s  d e s i g n a t e d  p a r t y  
a f f i l i a t i o n  at t h e  p o l l s  o n  t h e  d a y  of t h e  p r i m a r y  e l e c t i o n  and
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O n l y  r e g i s t e r e d  R e p u b l i c a n s ,  r e g i s t e r e d  
i n d e p e n d e n t s ,  a n d  t h o s e  w h o  s t a t e  no 
p r e f e r e n c e  o f  p a r t y  a f f i l i a t i o n  s h a l l  be 
a l l o w e d  to v o t e  in t h e  R e p u b l i c a n  p r i m a r y  
e l e c t i o n  for G o v e r n o r ,  L i e u t e n a n t  G o v e r n o r ,
U.S. S e n a t o r ,  U.S. R e p r e s e n t a t i v e ,  a n d  
m e m b e r s  of t h e  S t a t e  L e g i s l a t u r e .

T h e  P a r t y  c l e a r l y  d e s i r e d  t h a t  its n e w  r u l e  be 

i m p l e m e n t e d  b y  d e f e n d a n t s  i n  t i m e  f o r  t h e  A u g u s t  1990 p r i m a r y .  

A  c o p y  o f  t h e  r u l e  w a s  h a n d - c a r r i e d  t o  L i n d a  E d g e w o r t h ' s  o f f i c e  

on A p r i l  2, 1990. L i e u t e n a n t  G o v e r n o r  M c A l p i n e ' s  o f f i c e  w a s

n o t i f i e d  t e l e p h o n i c a l l y  on A p r i l  9, 11, 12, a n d  16 r e g a r d i n g  the 

n e w l y  a d o p t e d  rule. O n  A p r i l  20, 1990, t h e  P a r t y  w r o t e  a l e t t e r  

to M c A l p i n e ' s  o f f i c e .  T h e  full t e x t  o f  t h e  n e w  r u l e  w a s  set 

f o r t h  i n  t h e  l e t ter, a n d  t h e  P a r t y  r e q u e s t e d  M c A l p i n e  t o  r e v i s e  

t h e  v o t i n g  p r o c e d u r e s  f o r  t h e  A u g u s t  19 9 0  p r i m a r y  to  p r o p e r l y  

i m p l e m e n t  t h e  n e w  r u l e  chan g e .  T h e  L i e u t e n a n t  G o v e r n o r’s o f f i c e  

r e c e i v e d  the l e t t e r  o n  A p r i l  27. D e f e n d a n t  K o i v u n i e m i  r e c e i v e d  

a t e l e f a x e d  c o p y  o f  t h e  s a m e  l e t t e r  on A p r i l  25, 1990, a n d  J a m e s  

B a l d w i n  of t h e  s t a t e  A t t o r n e y  G e n e r a l ' s  O f f i c e  a l s o  r e c e i v e d  a 

c o p y  in l a t e  A p r i l .  B y  l e t t e r  d a t e d  M a y  5, 1990, K e n  J a c o b u s  

a d v i s e d  S t e p h e n  M c A l p i n e  of c e r t a i n  c a s e  l a w  a u t h o r i t y  u p o n  w h i c h  

t h e  P a r t y  r e l i e d  in a d o p t i n g  t h e  n e w  rule. A  c o p y  o f  J a c o b u s '  

M a y  5 l e t t e r  w a s  a l s o  s e n t  to d e f e n d a n t  K o i v u n i e m i .

A f t e r  th-is i n i t i a l  f l u r r y  of a c t i v i t y ,  t h e  P a r t y  w a i t e d  

for t h e  o u t c o m e  of the A l a s k a  D e m o c r a t i c  P a r t y  c o n v e n t i o n ,  h e l d

t h e r e b y  q u a l i f y  to v o t e  in the R e p u b l i c a n  p r i m a r y .  
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in N o m e  i n  m i d - M a y .  T h e  P a r t y  a p p a r e n t l y  e x p e c t e d  t h a t  the 

D e m o c r a t s  w o u l d  a d o p t  a s i m i l a r  r u l e  c h a n g e ,  b u t  t h e y  d i d  not.

A f t e r  t h e  D e m o c r a t i c  c o n v e n t i o n ,  t h e 'P a r t y  b e g a n  a 

s e r i e s  o f  e a r n e s t  c o n t a c t s  w i t h  d e f e n d a n t s  to e n s u r e  t h a t  

d e f e n d a n t s  w o u l d  a n d  c o u l d  i m p l e m e n t  t h e  r u l e  c h a n g e  in t i m e  for 

t h e  A u g u s t  p r i m a r y .  T h e s e  c o n t a c t s  h a v e  b e e n  e x t e n s i v e l y  b r i e f e d  

b y  t h e  p a r t i e s  a n d  t h e  c o u r t  o n l y  s u m m a r i z e s  t h e m  h e r e i n .

On M a y  24, 1990, a t e l e p h o n e  c o n f e r e n c e  w a s  h e l d  by 

d e f e n d a n t  K o i v u n i e m i .  P a r t i c i p a n t s  i n c l u d e d  K e n  a n d  C h e r i  

J a c o b u s ,  c o u n s e l  f o r  t h e  State, a n d  k e y  S t a t e  e l e c t i o n  o f f i c i a l s .  

A m o n g  o t h e r  t h i n g s ,  K o i v u n i e m i  e x p r e s s e d  c o n c e r n  r e g a r d i n g  the
I

S t a t e ' s  a b i l i t y  to  p r o p e r l y  i m p l e m e n t  t h e  n e w  rule, g i v e n  the 

s h o r t  t i m e  r e m a i n i n g  b e f o r e  t h e  p r i m a r y .  H e  o p i n e d  t h a t  t h e  r u l e

w a s  a m b i g u o u s l y  w o r d e d  a n d  r e q u e s t e d  c l a r i f i c a t i o n  on  t h e  P a r t y ' s
«

p r o p o s a l  t h a t  v o t e r s  b e  p e r m i t t e d  t o  c h a n g e  t h e i r  p a r t y  

r e g i s t r a t i o n  as la t e  as  t h e  d a y  o f  p o l l i n g .  T h e r e  w a s  al s o  

d i s c u s s i o n  r e g a r d i n g  t h e  m a n n e r  in w h i c h  a b s e n t e e  b a l l o t s  w o u l d  

h a v e  to  b e  h a n d l e d  if t h e  r u l e  w e r e  i m p l e m e n t e d  f o r  t h e  A u g u s t  

1990 p r i m a r y .  O n  M a y  28, 1990, K e n n e t h  J a c o b u s ,  P a r t y  c o u n s e l ,  

s e n t  a f o l l o w - u p  l e t t e r  to K o i v u n i e m i  a d d r e s s i n g  the 

a f o r e m e n t i o n e d  c o n c e r n s .

A s e c o n d  t e l e p h o n e  c o n f e r e n c e  w a s  h e l d  by K o i v u n i e m i  

on J u n e  5, 1990, w i t h  e s s e n t i a l l y  t h e  s a m e  p a r t i c i p a n t s  as

b e f o r e .  Again, the d i s c u s s i o n  c e n t e r e d  o n  s e v e r a l  s p e c i f i c  

l o g i s t i c a l  p r o b l e m s  ( p r e p a r a t i o n  of p r i m a r y  bal l o t s ,  m a i l i n g  of
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r (

a b s e n t e e  b a l l o t s ,  a n d  s o  forth) t h a t  t h e  S t a t e  “'felt m u s t  be 

r e s o l v e d  in o r d e r  to p r o p e r l y  i m p l e m e n t  t h e  n e w  r u l e . 3 D u r i n g  

t h i s  t e l e p h o n e  c o n f e r e n c e ,  t h e  P a r t y  l e a r n e d  t h a t  it n e e d e d  to 

" p r e c l e a r "  its r u l e  c h a n g e  w i t h  t h e  V o t i n g  S e c t i o n .  N o t h i n g  was 

r e s o l v e d  in t h e  s e c o n d  t e l e p h o n e  c o n f e r e n c e .  T h e  S t a t e  f i r m l y  

m a i n t a i n e d  t h a t  it w o u l d  a p p l y  t h e  t h i r t y - d a y  r e g i s t r a t i o n  

r e q u i r e m e n t  w i t h  r e s p e c t  to c h a n g e s  o f  p a r t y  a f f i l i a t i o n  in c o n­

j u n c t i o n  w i t h  i m p l e m e n t i n g  t h e  n e w  rule, a n d  g e n e r a l l y  r e i t e r a t e d  

its b e l i e f  t h a t  i n s u f f i c i e n t  t i m e  r e m a i n e d  f o r  'implementation. 

T h e  P a r t y  t h e n  m a d e  a s u b m i s s i o n  t o  t h e  V o t i n g  S e c t i o n ,  t o  w h i c h  

t h e  S t a t e  f o r m a l l y  o b j e c t e d  b y  i t s  l e t t e r  to t h e  D e p a r t m e n t  of 

J u s t i c e  d a t e d  J u n e  15, 1990, a n d  in a f o l l o w - u p  l e t t e r  d a t e d

J u n e  25, 1990. T h e  i n s t a n t  a c t i o n  w a s  f i l e d  o n  J u n e  11, -1990.

A p p l i c a b i l i t y  of  t h e  V o t i n g  R i g h t s  A c t  

T h e  p r i m a r y  p u r p o s e  of t h e  V o t i n g  R i g h t s  A c t  ("Act") 

is t o  e x t e n d  t h e  p r o t e c t i o n s  o f  t h e  f i f t e e n t h  a m e n d m e n t  to 

m e m b e r s  of r a c i a l  a n d  l a n g u a g e  m i n o r i t i e s ,  t o  p r e v e n t  

d i s c r i m i n a t i o n  in the f o r m  o f  d e n i a l  o r  a b r i d g e m e n t  of t h e  r i g h t  

to v o t e .  S t a t e  of S o u t h  C a r o l i n a  v. K a t z e n b a c h . 383 U.S. 301 

(1966). Of p a r t i c u l a r  c o n c e r n  a r e  v o t i n g  q u a l i f i c a t i o n s ,  

p r e r e q u i s i t e s ,  s t a n d a r d s ,  p r a c t i c e s ,  or  p r o c e d u r e s  w h i c h  m i g h t  

h a v e  a r a c i a l l y  d i s c r i m i n a t o r y  e f f e c t .  S e c t i o n  5 o f  the A c t

3 T h e  e x t e n s i v e  r e g u l a t o r y  c h a n g e s  t h a t  t h e  S t a t e  
b e l i e v e s  n e c e s s a r y  to i m p l e m e n t  the r u l e  c h a n g e  for t h e  A u g u s t  
p r i m a r y  a r e  t h o r o u g h l y  d o c u m e n t e d  in t h e  two a f f i d a v i t s  of L i n d a  
E d g e w o r t h  f iled in t h i s  action.
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r e q u i r e s  t h a t  a n y  j u r i s d i c t i o n  " c o v e r e d "  b y  t h e  A c t  m a y  n o t  

e n f o r c e  a n y  c h a n g e  p e r t a i n i n g  to t h e  m a n n e r  in w h i c h  e l e c t i o n s  

a r e  c o n d u c t e d  w i t h o u t  o b t a i n i n g  a d e c l a r a t o r y  j u d g m e n t  f r o m  t h e  

D i s t r i c t  C o u r t  for the D i s t r i c t  of  C o l u m b i a  t h a t  t h e  p r o p o s e d  

c h a n g e  is n o t  d i s c r i m i n a t o r y  w i t h i n  t h e  m e a n i n g  o f  t h e  Act. 

42 U . S . C .  § 1973c. A l t e r n a t i v e l y ,  a c o v e r e d  j u r i s d i c t i o n  m a y  

s a t i s f y  t h e  r e q u i r e m e n t s  o f  S e c t i o n  5 b y  s u b m i t t i n g  t h e  p r o p o s e d  

c h a n g e ,  a l o n g  w i t h  c e r t a i n  s u p p o r t i n g  d o c u m e n t s ,  to  t h e  A t t o r n e y  

G e n e r a l  o f  t h e  U n i t e d  S t a t e s  f o r  " p r e c l e a r a n c e " .  S e e  g e n e r a l l y , 

28 C.F.R. § 51 (1990); s e e  a l s o , A l l e n  v. S t a t e  B o a r d  of

E l e c t i o n s . 393 U.S. 544, 5 4 9 - 5 0  (1969). T h e  U n i t e d  S t a t e s

S u p r e m e  C o u r t  h a s  c o n s i s t e n t l y  c o n s t r u e d  S e c t i o n  5 t o  h a v e  the 

b r o a d e s t  p o s s i b l e  scope. P e r k i n s  v. M a t t h e w s , 400 U. S .  379, 387 

(1971). T h i s  h a s  r e s u l t e d  in j u r i s d i c t i o n s  r o u t i n e l y  s u b m i t t i n g

t
a p l e t h o r a  of p r o p o s e d  e l e c t i o n  c h a n g e s  to t h e  A t t o r n e y  G e n e r a l ,  

s o m e  o f  w h i c h  a r e  v e r y  m i n o r  in n a t u r e .  S e e , 28 C . F . R  § 51.12. 

W h i l e  m o s t  of t h e  s u b m i s s i o n s  a r e  p r o v i d e d  b y  s t a t e s ,  p o l i t i c a l  

p a r t i e s  a r e  s u b j e c t  to S e c t i o n  5 of  t h e  A c t  a n d  its p r e c l e a r a n c e  

r e q u i r e m e n t s .  28 C.F.R. § 51.7 p r o v i d e s  in part:

C e r t a i n  a c t i v i t i e s  of p o l i t i c a l  p a r t i e s  
a r e  s u b j e c t  to the p r e c l e a r a n c e  r e q u i r e m e n t  
of s e c t i o n  5. A c h a n g e  a f f e c t i n g  v o t i n g  
e f f e c t e d  by a p o l i t i c a l  p a r t y  is s u b j e c t  to 
the p r e c l e a r a n c e  r 'quirement: (a) If t h e
c h a n g e  r e l a t e s  t o  a p u b l i c  e l e c t o r a l  
f u n c t i o n  of t h e  p a r t y  and (b) if t h e  p a r t y  
is a c t i n g  u n d e r  a u t h o r i t y  e x p l i c i t l y  o r  
i m p l i c i t l y  g r a n t e d  by a c o v e r e d  j u r i s d i c t i o n  
o r  p o l i t i c a l  s u b u n i t  s u b j e c t  to  the 
p r e c l e a r a n c e  r e q u i r e m e n t  of s e c t i o n  5. 
. . . . C h a n g e s  w i t h  r e s p e c t  to t h e  c o n d u c t  o f
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p r i m a r y  e l e c t i o n s  at w h i c h  p a r t y  n o m i n e e s
  a r e  c h o s e n  a r e  s u b j e c t  t o  t h e
p r e c l e a r a n c e  r e q u i r e m e n t  o f  s e c t i o n  5 ....

S u b m i s s i o n s  a r e  m a d e  to  t h e  V o t i n g  S e c t i o n .  U n d e r

p e r t i n e n t  r e g u l a t o r y  g u i d e l i n e s ,  t h e  A t t o r n e y  G e n e r a l  h a s  s i x t y

d a y s  in w h i c h  to r e v i e w  a s u b m i t t e d  e l e c t i o n  c h a n g e .  28 C . F . R

§ 51.9. H o w e v e r ,  if a s u b m i t t i n g  j u r i s d i c t i o n  m a t e r i a l l y

s u p p l e m e n t s  its o r i g i n a l  s u b m i s s i o n ,  t h e n  a n e w  s i x t y - d a y  p e r i o d

of c o n s i d e r a t i o n  m a y  g o  i n t o  e f f e c t .  28 C . F . R  § 51. 3 9 .  If the

V o t i n g  S e c t i o n  o b j e c t s  to t h e  p r o p o s e d  c h a n g e ,  t h e  s u b m i t t i n g

p a r t y  m a y  r e q u e s t  r e c o n s i d e r a t i o n .  This, too, r e s u l t s  in a n e w

s i x t y - d a y  p e r i o d  f o r  r e v i e w  b y  t h e  V o t i n g  S e c t i o n .  23 C.F.R.

§ 51.45.

In t h i s  case, it is a g r e e d  t h a t  A l a s k a  is a " c o v e r e d "  

j u r i s d i c t i o n  (see, 28 C.F.R. § 55 A p p e n d i x )  a n d  t h a t  t h e  P a r t y ' s  

n e w  r u l e  is s u b j e c t  to t h e  p r e c l e a r a n c e  r e q u i r e m e n t  o f  S e c t i o n  5 

o f  t h e  Act. P u r s u a n t  to 28 C.F.R. § 51.7, t h e  P a r t y  m a d e  its 

s u b m i s s i o n  o n  J u n e  7, 1990, a n d  r e q u e s t e d  e x p e d i t e d

c o n s i d e r a t i o n .  T h e  p a r t y  s u b s e q u e n t l y  l e a r n e d  t h a t  d e f e n d a n t s  

w o u l d  a l s o  h a v e  to s u b m i t  any n e w  r e g u l a t i o n s  and. g u i d e l i n e s  

d e v e l o p e d  to i m p l e m e n t  the P a r t y  rule. S e e . 28 C . F . R .  § 51.22. 

A f t e r  c o n t a c t i n g  c o u n s e l  for the V o t i n g  S e c t i o n ,  t h e  P a r t y  

l e a r n e d  t h a t  the. V o t i n g  S e c t i o n  w o u l d  c o n c u r r e n t l y  c o n s i d e r  

d e f e n d a n t s '  p r o p o s e d  i m p l e m e n t a t i o n  g u i d e l i n e s ,  n o t w i t h s t a n d i n g  

t h a t  d e f e n d a n t s  a r e  n o t  r e q u i r e d  to s u b m i t  s u c h  g u i d e l i n e s  u n t i l  

t h e  P a r t y ' s  ru l e  h a d  a l r e a d y  b e e n  p r e c l e a r e d .  C o u n s e l  for the
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V o t i n g  S e c t i o n  s u g g e s t e d  t o  d e f e n d a n t s  t h a t  t h e y  p r e p a r e  a 

s u b m i s s i o n  for c o n c u r r e n t  c o n s i d e r a t i o n .  P l a i n t i f f s  f i l e d  a 

m o t i o n  on J u l y  6, 1990, r e q u e s t i n g  t h e  c o u r t  t o  o r d e r  d e f e n d a n t s  

t o  m a k e  t h e i r  s u b m i s s i o n  i m m e d i a t e l y .  In t h e  t e l e p h o n i c  s t a t u s  

c o n f e r e n c e  h e l d  J u l y  9, 1990, d e f e n d a n t s  a v e r r e d  t h a t  t h e y  h a v e  

b e e n  w o r k i n g  d i l i g e n t l y  t o  p r e p a r e  t h e  s u b m i s s i o n ,  a n d  t h a t  it 

s h o u l d  b e  s e n t  to t h e  V o t i n g  S e c t i o n ,  b y  e x p r e s s  m a i l ,  on 

J u l y  13, 1990. T h i s  w a s  c o n f i r m e d  at  o r a l  a r g u m e n t  o n  J u l y  12, 

1990.

In t h e  J u l y  9 s t a t u s  c o n f e r e n c e ,  c o u n s e l  f o r  t h e  V o t i n g  

S e c t i o n  i n d i c a t e d  t h a t  t h e  V o t i n g  S e c t i o n  h a d  r e c e i v e d  s e v e r a l  

s u p p l e m e n t a t i o n s  f r o m  t h e  Party, t h e  l a c e s t  h a v i n g  b e e n  r e c e i v e d  

t h a t  day. T h e  c o u r t  w a s  a l s o  a d v i s e d  t h a t  t h e  V o t i n g  S e c t i o n  

w o u l d  l i k e l y  c o n s i d e r  t h e  l a t e s t  s u p p l e m e n t a t i o n  t o  b e  a

i
" m a t e r i a l "  one, s u c h  t h a t  a n e w  s i x t y - d a y  r e v i e w  p e r i o d  h a d  b e g u n  

t o  run; t h a t  t h e  V o t i n g  S e c t i o n  v i e w e d  t h e  P a r t y  r u l e  as 

p r e s e n t i n g  a f a i r l y  s u b s t a n t i v e  c h a n g e  w h i c h  w o u l d  r e q u i r e  

t h o r o u g h  r e v i e w ;  a n d  t h a t  it i n t e n d e d  t o  o b t a i n  a d d i t i o n a l  i n p u t  

f r o m  i n t e r e s t e d  p a r t i e s ,  p a r t i c u l a r l y  t h e  N a t i v e  v o t e r s  in 

A l a s k a .

T h u s ,  p l a i n t i f f s  s e e k  p r o v i s i o n a l  r e l i e f  f r o m  t h i s  

c o u r t  p r i o r  t o  a n y  . p r e c l e a r a n c e  d e c i s i o n  b y  t h e  V o t i n g  S e c t i o n .  

T h e  p a r t i e s  a r e  i n  a g r e e m e n t  t h a t  t h e  r u l e  c h a n g e  c a n n o t  b e  

v a l i d l y  e m p l o y e d  i n  a n  e l e c t i o n  w i t h o u t  p r e c l e a r a n c e  f r o m  t h e  

V o t i n g  S e c t i o n .  T h e  c o u r t ' s  r e s e a r c h  s h o w s  t h i s  t o  b e  c o r r e c t .

AO 72A e  
(Rrv. 8/B2)
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S e e , e . g . , 2 8  C . F . R .  § 5 1 . 1 ,  5 1 . 1 0 .  T h e  S u p r e m e  C o u r t  h a s

c o n s i s t e n t l y  s o  h e l d .  S e e , C o n n o r  v .  W a l l e r . 4 2 1  U . S .  6 5 6  ( 1 9 7 5 )  

( p e r  c u r i a m )  ( c h a n g e s  n o t  p r e c l e a r e d  p u r s u a n t  t o  S e c t i o n  5  a r e  

" n o t  e f f e c t i v e  a s  l a w " ) ;  G e o r g i a  v .  U n i t e d  S t a t e s . 4 1 1  U . S .  5 2 6 ,  

5 3 8  ( 1 9 7 3 )  ( e l e c t i o n  l a w s  a r e  " f r o z e n "  u n t i l  d e c l a r a t o r y  j u d g m e n t  

o r  p r e c l e a r a n c e  i s  o b t a i n e d ) ;  C i t y  o f  R o m e  v .  U n i t e d  S t a t e s , 

4 4 6  U . S .  1 5 6 ,  1 6 0 - 6 1 ,  r e h ' g  d e n i e d . 4 4 7  U . S .  9 1 6  ( 1 9 8 0 )

( p r e c l e a r a n c e  r e q u i r e d ) ;  M c D a n i e l  v .  S a n c h e z , 4 5 2  U . S .  1 3 0 ,  1 3 7  

( 1 9 8 1 )  ( l a w s  n o t  e f f e c t i v e  w i t h o u t  p r e c l e a r a n c e ) .

o r d e r  e n f o r c i n g  t h e  n e w  r u l e  f o r  a  R e p u b l i c a n  p r i m a r y  c o n d i t i o n e d  

u p o n  V o t i n g  S e c t i o n  c l e a r a n c e  o f  t h e  r u l e .  T o  g r a n t  s u c h  a n  

o r d e r ,  t h e  c o u r t  m u s t  n e c e s s a r i l y  e v a l u a t e  t h e  P a r t y ' s  a l l e g e d  

c o n s t i t u t i o n a l  r i g h t s  w h i c h ,  i f  e s t a b l i s h e d ,  w o u l d  s u p p o r t  

i m p l e m e n t a t i o n  o f  t h e  r u l e .  I n  v o t i n g  r i g h t s  c a s e s ,  i t  h a s  b e e n  

h e l d  t h a t  i t  i s  e r r o r  f o r  a  c o u r t  t o  a d j u d i c a t e  s u c h  

c o n s t i t u t i o n a l  c l a i m s  u n t i l  t h e  V o t i n g  S e c t i o n  a c t s  o n  t h e  

p r o p o s e d  c h a n g e  i n  v o t i n g  r u l e s . 4 T h i s  c o u r t  c o n c l u d e s  t h a t  i t

( 1 9 8 1 )  ( q u o t i n g  W i s e  v .  L i p s c o m b , 4 3 7  U . S .  5 3 5 ,  5 4 2  ( 1 9 7 8 ) ) ;
C J n i t e d  S t a t e s  v .  B o a r d  o f  S u p e r v i s o r s . 4 2 9  U . S .  6 4 2 ,  6 4 6 - 4 7
( 1 9 7 7 ) ;  a n d  C o n n o r  v .  W a l l e r , 4 2 1  U . S .  6 5 6  ( 1 9 7 5 )  ( p e r  c u r i a m ) .  
C f . T e r r a z a s  v .  C l e m e n t s , 5 3 7  F .  S u p p .  5 1 4  ( N . D .  T e x .  1 9 8 2 ) ,
w h e r e i n  p l a i n t i f f s  r a i s e d  c o n s t i t u t i o n a l  c h a l l e n g e s  b o t h  t o  t h e  
e x i s t i n g  T e x a s  v o t e r  a p p o r t i o n m e n t  s c h e m e  a n d  t o  a  n ew  
a p p o r t i o n m e n t  p l a n  a d o p t e d  b y  t h e  s t a t e .  T h e  t h r e e - j u d g e  c o u r t  
s t r u c k  d o w n  t h e  e x i s t i n g  s c h e m e ,  b u t  h e l d  t h a t  i t  c o u l d  n o t  
a d j u d i c a t e  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  n ew  p l a n  w h i c h  h a d  f a i l e d  
t o  o b t a i n  D e p a r t m e n t  o f  J u s t i c e  p r e c l e a r a n c e .  H o w e v e r ,  t h e  c o u r t  
r e t a i n e d  j u r i s d i c t i o n  i n  o r d e r  t o  f a s h i o n  a n  e m e r g e n c y  
a p p o r t i o n m e n t  p l a n  f o r  u p c o m i n g  s t a t e w i d e  e l e c t i o n s ,  a n d  t h e  p l a n

T h e  P a r t y  w o u l d  h a v e  t h e  c o u r t  e n t e r  a  p r o s p e c t i v e

S e e , e . g . , M c D a n i e l  v .  S a n c h e z . 4 5 2  U . S .  1 3 0 ,  1 4 6
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i s  p r e s e n t l y  f o r e c l o s e d  f r o m  r u l i n g  u p o n  w h e t h e r  t h e  P a r t y ' s  r u l e  

i s  c o n s t i t u t i o n a l l y  p r o t e c t e d  u n t i l  t h e  r u l e  b e c o m e s  o p e r a t i v e  

a n d  e f f e c t i v e  b y  v i r t u e  o f  V o t i n g  S e c t i o n  r e v i e w  a n d  a p p r o v a l .  

T o  a c t  s o o n e r  w o u l d  a m o u n t  t o  t h e  c o u r t  r e n d e r i n g  a n  a d v i s o r y  

d e c i s i o n  i n  v i o l a t i o n  o f  a r t i c l e  I I I ,  s e c t i o n  2 ,  o f  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .

P r e l i m i n a r y  I n j u n c t i o n  A n a l y s i s

T h e  f o r e g o i n g  d i s c u s s i o n  d i s p o s e s  o f  p l a i n t i f f s '  m o t i o n  

f o r  p r e l i m i n a r y  i n j u n c t i o n  a n d ,  i n d e e d ,  s u g g e s t s  t h a t  p l a i n t i f f s '  

c o m p l a i n t  i s  s u b j e c t  t o  d i s m i s s a l  o n  t h e  t h e o r y  t h a t  t h e r e  i s  n o t  

p r e s e n t l y  a n y  j u s t i c i a b l e  c a s e  o r  c o n t r o v e r s y .  F o r  t h e  s a k e  o f  

c o m p l e t e n e s s ,  a n d  i n  o r d e r  t h a t  t h e  c o u r t ' s  e n t i r e  a n a l y s i s  o f  

p l a i n t i f f s '  m o t i o n  m a y  b e  a v a i l a b l e  f o r  p o s s i b l e  a p p e l l a t e  

r e v i e w ,  t h e  f o l l o w i n g  a d d i t i o n a l  d i s c u s s i o n  o f  t h e  m a t t e r s  b e f o r e  

t h e  c o u r t  a r e  i n c l u d e d .

I n  a  s t r a i g h t f o r w a r d  f a s h i o n ,  p l a i n t i f f s  s e e k  t o  h a v e  

t h e  c o u r t  o r d e r  t h e  d e f e n d a n t s  t o  p l a c e  t h e  n e w  R e p u b l i c a n  

p r i m a r y  r u l e  i n t o  e f f e c t .  T h e y  c l a i m  t h a t  t h e i r  d e c i s i o n  t o  

a l t e r  t h e  p r i m a r y  i s  f u l l y  s u p p o r t e d  b y  c o n s t i t u t i o n a l  c a s e  l a w  

c o n s t r u i n g  t h e  f i r s t  a m e n d m e n t  r i g h t s  o f  a s s o c i a t i o n  e n j o y e d  b y  

s t a t e  p o l i t i c a l  p a r t i e s .  P l a i n t i f f s  p r i n c i p a l l y  r e l y  o n  t h e  

h o l d i n g s  i n  T a s h i i a n  v .  R e p u b l i c a n  P a r t v  o f  C o n n e c t i c u t . 4 7 9  U . S .

w a s  o r d e r e d  w i t h o u t  p r e c l e a r a n c e .  I d .  a t  5 2 5 - 5 2 6  n . 1 4  ( c i t i n g  
C o n n e r  v .  W a l l e r . 4 2 1  U . S .  a t  6 5 6 - 5 7  ( i n a b i l i t y  t o  a d j u d i c a t e  
c o n s t i t u t i o n a l  c l a i m s  r e g a r d i n g  n ew  p l a n s  d o e s  n o t  d i v e s t  
d i s t r i c t  c o u r t  o f  j u r i s d i c t i o n  t o  o r d e r  a  t e m p o r a r y  p l a n ) ) .
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208 (1986) ; a n d  S a n  F r a n c i s c o  C o u n t y  D e m o c r a t i c  C e n t r a l  C o m m i t t e e  

v. E u . 792 F . 2d 802 (9th Cir. 198 6.) , v a c a t e d  & r e m a n d e d . 479 U.S. 

1024, o n  r e m a n d , 826 F . 2 d  814 (9th C i r  1987), a f f i r m e d , 489 U.S. 

214 (1989) . P l a i n t i f f s  s e e  t w o  p r i m a r y  b e n e f i t s  r e s u l t i n g  f r o m  

t h e  n e w  rule: a d e c r e a s e d  o p p o r t u n i t y  f o r  c r o s s o v e r  v o t i n g

( " r a i d i n g " ) , and a c h a n c e  t o  s t r e n g t h e n  t h e  P a r t y  by  n o m i n a t i n g  

a n d  e l e c t i n g  R e p u b l i c a n  c a n d i d a t e s  w h o  a r e  m o r e  c o n s i s t e n t  in 

t h e i r  p a r t y ' s  i d e o l o g y .

D e f e n d a n t s  a c k n o w l e d g e  t h e  r i g h t s  o f  a s s o c i a t i o n  a t  . 

i s s u e  h e r e ,  b u t  c o n t e n d  t h a t  t h e  S t a t e  of  A l a s k a  h a s  c e r t a i n  

c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t s  w h i c h  m u s t  b e  b a l a n c e d  a g a i n s t  

p l a i n t i f f s '  a l l e g e d  r i g h t  t o  a l t e r  t h e  p r i m a r y .  S p e c i f i c a l l y ,  

d e f e n d a n t s  a v e r  t h a t  t h e  S t a t e  h a s  a d u t y  to e n s u r e  t h e  i n t e g r i t y  

a n d  o r d e r l i n e s s  o f  e l e c t i o n s ,  a n d  t h a t  i n s u f f i c i e n t  t i m e  r e m a i n s  

b e f o r e  t h e  A u g u s t  p r i m a r y  in w h i c h  to  p r o p e r l y  i m p l e m e n t  t h e  

P a r t y  r u l e  and s t i l l  f u l f i l l  t h a t  duty. W i t h i n  t h a t  duty, 

d e f e n d a n t s  e x p r e s s  t w o  m a j o r  c o n c e r n s :  t h a t  t h e  S t a t e  m u s t

s h o u l d e r  a n  u n a c c e p t a b l e  a d m i n i s t r a t i v e  b u r d e n  to m a k e  a l l  t h e  

n e c e s s a r y  c h a n g e s  to  i m p l e m e n t  t h e  R e p u b l i c a n  p r i m a r y ,  a n d  t h a t  

m a n y  v o t e r s  ( p a r t i c u l a r l y  r u r a l  v o t e r s ,  m a n y  o f  w h o m  a r e  N a t i v e  

a n d  p r o t e c t e d  u n d e r  t h e  V o t i n g  R i g h t s  Act) w i l l  be c o n f u s e d  a n d  

p o s s i b l y  d i s e n f r a n c h i s e d  d u e  to t h e  l a t e  c h a n g e  in t h e  p r i m a r y  

e l e c t i o n  p r o c e d u r e s .

In a d d i t i o n  to t h e i r  V o t i n g  R i g h t s  A c t  a r g u m e n t s ,  

a m i c u s  A l a s k a  F e d e r a t i o n  of  N a t i v e s  e x p r e s s e s  two c o n c e r n s .
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F irst, it a r g u e s  t h a t  i m p l e m e n t a t i o n  c a n n o t  b e  s m o o t h l y  c a r r i e d  

o u t  in t h e  f e w  w e e k s  r e m a i n i n g  u n t i l  t h e  p r i m a r y  e l e c t i o n ,  w h i c h  

w i l l  r e s u l t  in c o n f u s i o n  a n d  d i s e n f r a n c h i s e m e n t  a m o n g  N a t i v e  

v o t e r s  w h o  w i l l  n o t  b e  p r o p e r l y  a n d  t i m e l y  a d v i s e d  o f  the 

c h a n g e s .  S e c o n d l y ,  t h e  F e d e r a t i o n ,  c o n t e n d s  t h a t  N a t i v e  v o t e r s  

h a v e  t r a d i t i o n a l l y  b e n e f i t t e d  f r o m  b e i n g  a b l e  t o  e m p l o y  c r o s s o v e r  

v o t i n g  to b u i l d  p o l i t i c a l  c o a l i t i o n s  h e l p f u l  t o  N a t i v e  c a u ses. 

In a r e l a t e d  vein, t h e  A l a s k a  D e m o c r a t i c  P a r t y  a s s e r t s  t h a t  it 

s t i l l  w e l c o m e s  R e p u b l i c a n  v o t e r s  c r o s s i n g  o v e r  i n  t h e  p r i m a r y .

T h e  N i n t h  C i r c u i t  r e c e n t l y  a r t i c u l a t e d  a n d  s u m m a r i z e d  

t h e  p e r t i n e n t  f a c t o r s  w h i c h  a d i s t r i c t  c o u r t  m u s t  c o n s i d e r  in 

d e c i d i n g  w h e t h e r  t o  g r a n t  o r  d e n y  i n j u n c t i v e  r e l i e f .  S t a t e  of 

A l a s k a  v. N a t i v e  V i l l a g e  of  V e n e t i e , 856 F . 2 d  1384 (9th Cir. 

1988). T h o s e  f o u r  f a c t o r s  are:

(1) T h e  l i k e l i h o o d  o f  t h e  p l a i n t i f f ' s  
s u c c e s s  on  t h e  m e r i t s ;

(2) t h e  t h r e a t  o f  i r r e p a r a b l e  h a r m  t o  
t h e  p l a i n t i f f  if t h e  i n j u n c t i o n  is n o t  
i m posed;

(3) t h e  r e l a t i v e  b a l a n c e  o f  t h i s  h a r m  t o  
t h e  p l a i n t i f f  a n d  t h e  h a r m  t o  t h e  d e f e n d a n t  
if t h e  i n j u n c t i o n  is i m p o s e d ;  and,

(4) t h e  p u b l i c  i n t e r e s t .

I d . at 1388. T h e  c o u r t  w e n t  on to n o t e  t h a t  t h e  f o u r  f a c t o r s  c a n  

r e a l l y  b e  c o n d e n s e d  i n t o  two f a c t o r s :  t h e  l i k e l i h o o d  o f  s u c c e s s

on t h e  m e r i t s  a n d  t h e  r e l a t i v e  b a l a n c e  o f  p o t e n t i a l  h a r d s h i p s  to 

t h e  p l a i n t i f f ,  the d e f e n d a n t ,  a n d  t h e  p u b l i c .  I d . a t  1389 .

T h o s e  two p r i m a r y  f a c t o r s  h a v e  b e e n  e m p l o y e d  in a t e s t  f r a m e d  in
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t h e  a l t e r n a t i v e ,  t h o u g h  t h e  a l t e r n a t i v e s  a r e  r e a l l y  £0 b e  t r e a t e d  
b y  t h e  d i s t r i c t  court, f o r  a n a l y t i c a l  p u r p o s e s ,  as " e x t r e m e s  of 

a s i n g l e  c o n t i n u u m . "  I d . , q u o t i n g  B e n d a  v. G r a n d  L o d g e  of 

I n t e r n a t i o n a l  A s s o c i a t i o n  o f  M a c h i n i s t s  & A e r o s p a c e  W o r k e r s . 

584 F . 2 d  308, 315 (9'ch Cir. 1978), cert, d i s m i s s e d . 4 4 1  U.S. 937 

(1979). T h e  a l t e r n a t i v e  t e s t  h a s  b e e n  f r a m e d  thusly:

B a s i c a l l y ,  p l a i n t i f f s  a r e  e n t i t l e d  to
p r e l i m i n a r y  i n j u n c t i v e  r e l i e f  if:

1) T h e y  d e m o n s t r a t e

1 . a p r o b a b l e  s u c c e s s  o n  t h e  m e r i t s ,  a n d  

. a p o s s i b i l i t y  o f  i r r e p a r a b l e  i n j u r y ;

2) o r  if t h e y  d e m o n s t r a t e

. a f a i r  c h a n c e  of  s u c c e s s  o n  t h e  m e r i t s  
(i . e . . s e r i o u s  q u e s t i o n s  a r e  r a i s e d ) , 
a n d

. t h e  b a l a n c e  of h a r d s h i p s  t i p s  s h a r p l y  
in t h e i r  fa/or.

N a t i v e  V i l l a g e  of  V e n e t i e , 856 F . 2 d  at 1389.

A p p l y i n g  t h e  f o r e g o i n g ,  t h e  c o u r t  w i l l  f i r s t  f o c u s  u p o n  

t h e  i s s u e  of p r o b a b l e  s u c c e s s  o n  t h e  m e r i t s .  A s  d i s c u s s e d  above, 

t h e  c o u r t  c a n n o t  s a y  t h a t  p l a i n t i f f s  w i l l  p r o b a b l y  s u c c e e d  o n  the 

m e r i t s .  A t  t h e  most, p l a i n t i f f s  r a i s e  a s e r i o u s  q u e s t i o n .  T h e  

c o u r t  acc e p t s ,  a n d  t h e  d e f e n d a n t s  t h e m s e l v e s  a p p e a r  t o  acce p t ,  

p l a i n t i f f s '  c o n t e n t i o n  t h a t  f i r s t  a m e n d m e n t  r i g h t s  of free 

a s s o c i a t i o n  a r e  s u b s t a n t i a l l y  i m p l i c a t e d  in t h e  r u l e  c h a n g e  w h i c h  

t h e  P a r t y  w o u l d  p u t  i n t o  e f f e c t .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  

h a s  r e c o g n i z e d  t h i s  r i g h t  in its d e c i s i o n  in T a s h i i a n  v.
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.  1amf
Republican Party of C o n n e c t i c u t , 479 U.S. 208 (1986). wrAs^

/important' a s‘t h e s e  r i g h t s  may'b'e,* h o w e v e r  ;";there"is'iittle.c c h a n g e

o f ^ p l a i n t i f f s’ p r e v a i l i n g  o n  t h e ' . n e n t s < o f  rrthe--preseht "complai'ht
— .........— rr— ■—• -  • •  .............. ••

^because,’ as s e t  o u t  above, t h e  P a r t y  s e e k s  t o  e n f o r c e  a n  i n c h o a t e

______rf̂ T: "• •• ...........
w h i c h  t h i s  c o u r t  d o e s  n o t  p r e s e n t l y  h a v e  t h e  p o w e r  t o  r e a c h  ■'due

to t h e  a b s e n c e  of V o t i n g  R i g h t s  A c t  p r e c l e a r a n c e .

T h e  f o r e g o i n g  a p p r a i s a l  o f  t h e  P a r t y ' s  c h a n c e s  of 

s u c c e s s  on t h e  m e r i t s  c a l l s  i n t o  p l a y  t h a t  p o r t i o n  o f  t h e  t e s t  

for g r a n t i n g  o r  d e n y i n g  p r e l i m i n a r y  i n j u n c t i o n s  w h i c h  c a l l s  u p o n  

a p l a i n t i f f  to d e m o n s t r a t e  t h a t  t h e  b a l a n c e  o f  h a r d s h i p s  t i p s  

s h a r p l y  in t h e  p l a i n t i f f ' s  favor. I n  t h i s  case, t h e  c o u r t  

c o n c l u d e s  t h a t  t h e  h a r d s h i p s  a r e  s u b s t a n t i a l l y  in e q u i p o i s e .

P a r t y ' s  p r i m a r y  e l e c t i o n  r u l e  w i l l  r e s u l t  in t h e  c o n d u c t  of  a 

" b l a n k e t "  o p e n  p r i m a r y  i n  w h i c h  r e g i s t e r e d  m e m b e r s  of  o t h e r  

p o l i t i c a l  p a r l i e s  c a n  v o t e  in t h e  R e p u b l i c a n  P a r t y  p r i m a r y .  T h e  

c o u r t ' s  d e c i s i o n  f o r c e s  t h e  R e p u b l i c a n  P a r t y  to a s s o c i a t e  w i t h  

t h o s e  D e m o c r a t s  o r  A l a s k a  I n d e p e n d e n c e  P a r t y  m e m b e r s  w h o  w o u l d  

c r o s s  p a r t y  l i n e s  a n d  v o t e  for a R e p u b l i c a n  in t h e  u p c o m i n g

p r i m a r y  e l e c t i o n .  T h e  h a r m  is of  a n a t u r e  w h i c h  is s u b s t a n t i a l l y  

i r r e p a r a b l e .

O n  the o t h e r  side, d e f e n d a n t s  a n d  a m i c i  a r g u e

p e r s u a s i v e l y  t h a t  r u r a l  A l a s k a n s  w i l l  b e  d i s e n f r a n c h i s e d  b e c a u s e  

of t h e  c o m p l e x i t y  of- r e g u l a t o r y  c h a n g e s  w h i c h  m u s t  t a k e  p l a c e  in

T h e  c o u r t ' s  r e f u s a l  t o  o r d e r  i m p l e m e n t a t i o n  o f  t h e
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o r d e r  t o  i m p l e m e n t  t h e  P a r t y ' s  n e w  p r i m a r y  rule. W h i l e  t h e  S t a t e  

o f  A l a s k a  is b l e s s e d  w i t h  s u b s t a n t i a l  m e a n s  o f  c o m m u n i c a t i o n  

b e t w e e n  l a r g e  c i t i e s  a n d  m o s t  o f  t h e  v e r y  s m a l l  v i l l a g e s  in t h e  

s tate. .tfiiT-'court 'Tis",-r'convinced;’,:"on rthe^rbasisT r o f j j i d e f e n d a n t s v W

_,.r —. i f - rrT-- . .. t • mr>iwr»̂ r ;pc^pj'‘ |>*i»
itf l h o w i n g ,’ t h a t  t h e r e  "'is'.'inadequate '"tiineTfo f o r m u l a t e -’, t h e  :?ruley 

^ • c h a n g e s ,^ e d u c a t e  • t h e  r u r a l  election'"workersJ'ranarstill’l ^ f g ^ S e ^ ^

/:txme'’enbugh'"fbr‘t h e " l a t t e r  as w e l l  as o t h e r s  u s i n g  p u b l i c V r a d i o * 1

_ ......— »  .............. . ‘y r v — r
t e l e v i s i o n ,  a n d  o t h e r  m e a n s  o f  c o m m u n i c a t i o n  t o : educate'ln:he

/■public" as ""to ” t h e  '1 o p t i o n s  a v a i l a b l e  • t o  ̂  t h e r a !iri^rthe"P!'’upC'SMing
*

.•primary - e l e c t i o n  u n d e r  - t h e - - P a r t y 1 s r:~hew”rrhle. E s p e c  1 a T i y " TV •!?•?'■. ••
,ft t r o u b l i n g  t o " t h e  co u r t "  is t h e  P a r t y 1 s''suggestiofrrt H a t 7 ^ u n d e r ^‘i,tst»

. . - “*•’* "* . j- •« Ti"r*»Tr̂  *V>T.Ttyn>,r̂ r*tr»x> tt - ■>»■««
r u T e 7 ?'an'ra h d i v i d u a i  v o t e r  m i g h t  b e  e n t i t l e d  t o  v o t e  m ^ b o t h T t h e # '

Republican-r:primary a n d  t h e  " o t h e r "  primary''rVa s l ^ ’e i i ?J .

 ..............  ... • • r » .v '7  •• * v r * . T S
•.^possibility of a v o t e r  ' h a v i n g  t w o  v o t e s  (one i n  e a c h  p r i m a r y )

  ■ -r-- • • : ......... . • •••’ .—♦
s t r i k e s  t h e  c o u r t  as d r a m a t i c  p r o o f  of  t h e  c o m p l e x i t y  "(whi c h ^ t h e

• t I...--- - - ........
:c o u r t  d i d  n o t  i n i t i a l l y  p e r c e i v e )  of e d u c a t i n g  t h e  e l e c t o r a t e .

S i m i l a r l y ,  t h e  d e f e n d a n t s '  a p p r o a c h  t o  s t r u c t u r i n g

b a l l o t s ,  w e r e  the P a r t y ' s  r u l e  to b e  i m p l e m e n t e d ,  s u g g e s t s

f u r t h e r  c o m p l e x i t i e s .  T h e  d e f e n d a n t s  s u g g e s t  t h a t  t h e  R e p u b l i c a n

P a r t y  b a l l o t  s h o u l d  li s t  all c a n d i d a t e s ,  o f  w h a t e v e r  pa r t y ,  s u c h

t h a t  R e p u b l i c a n s  c o u l d  v o t e  for w h o m e v e r  t h e y  w i s h ;  a n d  t h a t  the

" o t h e r "  p r i m a r y  s h o u l d  list all c a n d i d a t e s  e x c e p t  R e p u b l i c a n

c a n d i d a t e s .  T h e  c o u r t ' s  i n i t i a l  r e a c t i o n  to t h i s  p r o p o s e d

i m p l e m e n t a t i o n  of the P a r t y ' s  r u l e  w a s  t h a t  it s t o o d  the r u l e  on

its head. On f u r t h e r  r e f l e c t i o n ,  t h e  c o u r t  is s t i l l  o f  a v i e w

AO 7 2A  e  
(Rrv. ««*-;
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t h a t  t h e  S t a t e ' s  s u g g e s t i o n  f o r  the b a l l o t  s t r u c t u r e  is 

d i s i n g e n u o u s ;  b u t  t h e  m e r e  f a c t  t h a t  it is a p l a u s i b l e  a p p r o a c h  

t o  i m p l e m e n t a t i o n  o f  t h e  r u l e  f u r t h e r  u n d e r s c o r e s  t h e  c o m p l e x i t y  

of  c o n d u c t i n g  s i m u l t a n e o u s l y  t w o  o r  m o r e  p r i m a r y  e l e c t i o n s  w h e n  

t h e  r u l e s  for a l l  a r e  n o t  t h e  s a m e  a n d  w h e r e ,  a s  here, a c e r t a i n  

a m o u n t  of c r o s s o v e r  v o t i n g  is s t i l l  a l l o w e d .  T h u s  t h e  c o u r t  has 

c o n c l u d e d  t h a t  t h e r e  is a s u b s t a n t i a l  r i s k  t h a t  t h e  d e f e n d a n t s  

w i l l  b e  u n a b l e  t o  a d e q u a t e l y  i n s t r u c t  t h e  e l e c t o r a t e  i n  t i m e  for 

a n  A u g u s t  28, 1990, p r i m a r y  e l e c t i o n ,  a n d  t h a t  s o m e  w i l l  b e

d i s c o u r a g e d  f r o m  v o t i n g  a n d  o t h e r s  w i l l  b e  a t  b e s t  c o n f u s e d ,  and 

a t  w o r s t  m i s l e d ,  d e s p i t e  e v e r y o n e ' s  b e s t  e f f o r t s  a s  r e g a r d s  

e x e r c i s i n g  t h e i r  v o te. T h e  c o u r t  v i e w s  t h i s  t y p e  of  h a r d s h i p  as 

i r r e p a r a b l e  also.

h a v e  a t t e m p t e d ,  n o r  is it l i k e l y  t h a t  t h e y  w o u l d  b e  a b l e  to 

q u a n t i f y  in a m e a n i n g f u l  f a s h i o n  the e x t e n t  o f  h a r d s h i p  

o c c a s i o n e d  b y  t h e  h a r m  t o  w h i c h  t h e  c o u r t  p e r c e i v e s  e a c h  s i d e  to 

b e  e x p o s e d .  G i v e n  the p r o s p e c t i v e  n a t u r e  o f  t h e  a n a l y s i s ,  it is 

n o t  p o s s i b l e  to  s a y  h o w  m a n y  v o t e s  m a y  b e  c a s t  b y  D e m o c r a t s  in 

w h a t  s h o u l d  be a R e p u b l i c a n  r u l e  p r i m a r y ,  n o r  is it p o s s i b l e  to 

s a y  h o w  m a n y  v o t e r s  m a y  b e  d i s e n f r a n c h i s e d  b e c a u s e  of  i n a d e q u a t e  

o p p o r t u n i t y  to c o n s t r u c t  a n e w  p r i m a r y  e l e c t i o n  p r o c e d u r e  a n d  

i m p l e m e n t  it. T h i s  m u c h  t h e  c o u r t  c a n  s a y  v e r y  r e a d i l y :  T h e

b a l a n c e  of  h a r d s h i p s  c e r t a i n l y  d o e s  n o t  t i p  s h a r p l y  in the

P a r t y ' s  favor. In a v e r y  r o u g h  sense, t h e  a m o u n t  o f  h a r m  to

U n d e r s t a n d a b l y ,  n e i t h e r  t h e  P a r t y  n o r  t h e  d e f e n d a n t s

A O  72A e
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w h i c h  e a c h  is e x p o s e d  is the same; and, in t h e  a b s e n c e  o f  a n y  

o t h e r  pr o o f ,  t h e  c o u r t  c o n c l u d e s  t h a t  t h e  h a r m  t o  t h e  P a r t y  a n d  

t o  t h e  v o t e r s  w h o  m a y  b e  d i s e n f r a n c h i s e d  is r o u g h l y  eq u a l .

I n  a d d i t i o n ,  t h e  p u b l i c  i n t e r e s t  h a s  a p a r t  in the 

b a l a n c e  of h a r d s h i p s  w h i c h  is n o t  a d d r e s s e d  b y  t h e  f o r e g o i n g .  

N a t i v e  V i l l a g e  o f  V e n e t i e . 856 F . 2 d  at 1388. 'Tn^€ffis”c a s e 7 ^ K e ' ,r> 

•'dourf p e r c e i v e s  t h e r e  t o  b e - a  s u b s t a n t i a l ' - p u b l i c ^ i n t e r e s t r r l n ?

..".'having e l e c t i o n s  c o n d u c t e d  t i m e l y  a n d ”’ih" a n ^ r d e r l y  ̂ ' f a s K T o n ^
!* •*.* **s
C o g h i l l  v. B o o c h e r . 511 P . 2d 1297 ( A l a s k a  1 9 7 3 ) ;  T e r r a z a s  v. 

C l e m e n t s . 537 F. Supp. 514, 527 (N.D. Tex. 1982).

T h e  Par t y ,  o n  b r i e f  a n d  in o r a l  a r g u m e n t ,  h a s  m a d e  

f l e e t i n g  r e f e r e n c e  t o  t h e  p o s s i b i l i t y  o f  d e f e r r i n g  t h e  p r i m a r y  

e l e c t i o n  in o r d e r  t o  a f f o r d  m o r e  t i m e  f o r  i n s t r u c t i o n  t o  t h e  

v o t e r s  a n d  m o r e  t i m e  for t h e  D e p a r t m e n t  of J u s t i c e  t o  c l e a r  t h e  

P a r t y ' s  n e w  p r i m a r y  e l e c t i o n  rule. T h e  f o r e g o i n g  a u t h o r i t i e s  

s u g g e s t  t h a t  s u c h  a c t i o n  s h o u l d  n o t  b e  t a k e n  e x c e p t  f o r  v e r y  

c o m p e l l i n g  r e a s o n s .  T h e  c o u r t  p e r c e i v e s  no c o m p e l l i n g  r e a s o n  to 

d i s r u p t  t h e  n o r m a l  e l e c t i o n  p r o c e s s  in t h i s  c ase. I t  t a k e s  no 

g r e a t  a m o u n t  o f  i m a g i n a t i o n ,  n o r  is it u n d u l y  s p e c u l a t i v e ,  f o r  

t h e  c o u r t  t o  s u g g e s t  t h a t  a d e l a y  in t h e  p r i m a r y  e l e c t i o n  r i s k s  

c h a n g i n g  t h e  c h e m i s t r y  of  t h e  e l e c t i o n  i t s e l f .  It is i m p o s s i b l e  

t o  s a y  w h a t  c h a n g e s  m i g h t  o c c u r  b e t w e e n  A u g u s t  28, 1990, a n d  s o m e  

s u b s e q u e n t  d a t e  t o  w h i c h  an e l e c t i o n  m i g h t  b e  p o s t p o n e d .  

I n e v i t a b l y ,  a c h a n g e  in t h e  e l e c t i o n  d a t e  w i l l  a f f e c t  t h e  a b i l i t y  

o r  w i l l i n g n e s s  of  s o m e  v o t e r s  to p a r t i c i p a t e  in t h e  e l e c t i o n .

ORDER (Preliminary Injunction Denied) 19
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T h u s  t h e  p u b l i c  i n t e r e s t  c o n s i d e r a t i o n  a d d s  w e i g h t  o n  t h e  

d e f e n d a n t s '  s i d e  o f  t h e  b a l a n c e  o f  h a r d s h i p s ,  n o t  t h e  p l a i n t i f f s .

F i n a l l y ,  a n d  n o t  a p a r t  of t h e  g e n e r a l  c a l c u l u s  for 

g r a n t i n g  o r  d e n y i n g  p r e l i m i n a r y  i n j u n c t i o n s ,  t h e  c o u r t  h a s  g i v e n  

s o m e  s m a l l  c o n s i d e r a t i o n  a n d  w e i g h t  t o  t h e  d e f e n d a n t s 1 c o n t e n t i o n  

t h a t  t h e  P a r t y  h a s  d e l a y e d  s e e k i n g  to  e f f e c t  t h e  r i g h t s  w h i c h  it 

w o u l d  h a v e  t h e  c o u r t  order. I n j u n c t i v e  r e l i e f  is e q u i t a b l e  in 

n a t u r e ,  a n d  t h e  c o u r t  h a s  t h e  d i s c r e t i o n  t o  c o n s i d e r  w h e t h e r  o r  

n o t  t h e  p a r t y  s e e k i n g  i n j u n c t i v e  r e l i e f  h a s  t i m e l y  m o v e d  t o  

p r o t e c t  h i s  o r  its i n t e r e s t s .  In  t h i s  i n s t a n c e ,  t h e r e  is an 

e l e m e n t  o f  d e l a y  o n  t h e  p a r t  o f  t h e  Pa r t y .  T h e  P a r t y  m i g h t  h a v e  

s o u g h t  p r e c l e a r a n c e  f r o m  t h e  V o t i n g  S e c t i o n  o f  t h e  D e p a r t m e n t  of 

J u s t i c e  i m m e d i a t e l y  u p o n  a d o p t i n g  its r u l e  f o r  a R e p u b l i c a n  

p r i m a r y  e l e c t i o n .  It  d i d  n o t  d o  so. T h e  P a r t y  d e l a y e d  m o r e  t h a n  

s ’x t y  d a y s  b e t w e e n  t h e  a d o p t i o n  of its r u l e  a n d  t h e  p r e s e n t a t i o n  

of  t h e  m a t t e r  t o  t h e  D e p a r t m e n t  of  J u s t i c e .  A t  t h e  c o n c l u s i o n  

of  o r a l  a r g u m e n t ,  t h e  c o u r t  s u g g e s t e d  t h a t  t h e  P a r t y  w a s  

a c c o u n t a b l e  for s o m e  l a c h e s  o r  d e l a y  in p u r s u i n g  its r i g h t s .  On 

f u r t h e r  r e f l e c t i o n ,  t h e  c o u r t  h a s  c o m e  to  d o u b t  t h a t  t h e  l o s s  of 

s i x t y  d a y s ’ t i m e  f o r  c o n s i d e r a t i o n  o f  t h e  P a r t y ’s r u l e  b y  the 

D e p a r t m e n t  of  J u s t i c e  h a s  a n y  r o l e  in d e t e r m i n i n g ,  as b e t w e e n  t h e  

P a r t y  a n d  t h e  d e f e n d a n t s ,  w h e t h e r  a p r e l i m i n a r y  i n j u n c t i o n  s h o u l d  

issue. T h e r e  w a s  n o  d e l a y  o n  t h e  p a r t  o f  t h e  P a r t y  in its 

d e a l i n g s  w i t h  t h e  d e f e n d a n t s ,  a n d  t h e  P a r t y  h a s  a l r e a d y  b e e n  

s a d d l e d  w i t h  t h e  e f f e c t  of  its d e l a y  b e f o r e  t h e  J u s t i c e

OR DE R (Preliminary Injunction Denied) 20
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D e p a r t m e n t  w h e n  t h e  c o u r t  h e l d  t h a t  i t  w a s  w i t h o u t  p o w e r  to 

c o n s i d e r  t h e  c o n s t i t u t i o n a l  a s p e c t s  of t h e  P a r t y ' s  n e w  p r i m a r y  

e l e c t i o n  r u l e  b e c a u s e  t h e  V o t i n g  S e c t i o n  h a d  n o t  acted.

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  c o u r t  w o u l d  d e n y  a 

p r e l i m i n a r y  i n j u n c t i o n  e v e n  if it h a d  t h e  p o w e r  t o  c o n s i d e r  t h e  

m e r i t s  o f  p l a i n t i f f s '  c o m p l a i n t .

P l a i n t i f f s  h a v e  a l s o  m o v e d  f o r  a n  o r d e r  r e q u i r i n g  t h e  

S t a t e  of A l a s k a  t o  i m m e d i a t e l y  m a k e  its s u b m i s s i o n  t o  t h e  

D e p a r t m e n t  o f  J u s t i c e ,  V o t i n g  R i g h t s  S e c t i o n .  T h i s  m o t i o n  is n o w  

i n  s u b s t a n c e  m o o t  i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  p l a i n t i f f s '  

m o t i o n  f o r  p r e l i m i n a r y  i n j u n c t i o n  h a s  b e e n  d e n i e d .  M o r e  

g e n e r a l l y ,  t h e  p a r t i e s  n o w  s e e m  in a g r e e m e n t  t h a t  t h e r e  is no 

r e g u l a t o r y  r e q u i r e m e n t  t h a t  t h e  S t a t e  f i l e  its p r o c e d u r e s  w i t h  

t h e  D e p a r t m e n t  o f  J u s t i c e  u n t i l  a f t e r  t h e  V o t i n g  S e c t i o n  has 

a c t e d  u p o n  t h e  P a r t y ' s  p r e s e n t a t i o n .  S e e  28 C . F . R .  § 51'. 22.

A c c o r d i n g l y ,  t h e  p l a i n t i f f s '  m o t i o n  w i t h  r e g a r d  t o  the 

S t a t e  f i l i n g  w i t h  t h e  D e p a r t m e n t  o f  J u s t i c e  is d e n i e d .

F i n a l l y ,  t h e  P a r t y  h a s  s u g g e s t e d  t h a t  t h e  c o u r t  m u s t  

r u l e  u p o n  c e r t a i n  s t a t e  law q u e s t i o n s  w h i c h  it f e a r s  w i l l  be 

o u t s i d e  t h e  p u r v i e w  o f  t h e  J u s t i c e  D e p a r t m e n t ' s  V o t i n g  S e c t i o n .  

H e r e  t h e  P a r t y  h a s  r e f e r e n c e  t o  d i s a g r e e m e n t s  w i t h  t h e  S t a t e  as 

t o  (among o t h e r  t h i n g s )  w h e t h e r  a v o t e r 's !p a r t y ;J*designati”orVyna?’ 

''"be'-changed o n  t h e  d a y  of e l e c t i o n  or w h e t h e r y i t ; n n u s t - b e - c h a n g e d ^  

’■’"'thirty " d a y s  in a d v a n c e .  T h e s e  m a t t e r s  p r e s e n t  s t a t e  law 

q u e s t i o n s  w h i c h  a r e  n o t  n e c e s s a r i l y  r a i s e d  b y  t h e  m o t i o n s

OR DE R (Preliminary Injunction Denied) 21



p r e s e n t l y  b e f o r e  t h e  court, a n d  t h e  c o u r t  d e c l i n e s  t o  o f f e r  any 

o p i n i o n  on  t h e s e  i s s u e s  a t  t h i s  time.
!

D A T E D  a t  A n c h o r a g e ,  A l a s k a ,  t h i s  _/j=^_th d a y  o f  ^CTTy,

1990.

cc: W. Foss (ROSS)
K. Jacobus 
AAG-K
J. Rubini (3TRCH)

AO 72A ©
IRrv. 8/R7I
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[479 US 208] /
JU LIA  H. TA SH JIA N , S ecre ta ry  o f S ta te  o f Connecticut, A ppellan t

v

REPUBLICAN PARTY OF CONNECTICUT e t al.

479 U S 208, 93 L Ed 2d 514, 107 S  Ct 544 

[No. 85-766]

A rgued O ctober 8, 1986. Decided D ecem ber 10, 1986.

D e c is io n : C onnecticut prohibition  o f po litical p a r ty 's  choice to  permit 
independ en ts to vote in  ce rta in  p a rty  p rim ary  e lections held  to  violate 
freedom  o f association under F irst and F ou rteen th  A m endm ents.

SUMMARY

A C onnecticut s ta tu te  allow ed only p a rty  m em bers to vote in a prim ary 
election  fo r a nom ination to public office by a m ajor po litica l p arty . In 1983, 
one o f th e  s ta te ’s  two m ajor po litical p a rtie s  adopted a  ru le  (1) a ttem p ting  to 
p erm it independents— reg iste red  vo ters not affilia ted  w ith  an y  political 
p a rty — to vote in th e  p a r ty ’s p rim arie s  fo r fed era l and sta tew id e public 
offices, w hile (2) rem ain in g  s ile n t as to th e  p a r ty ’s p rim arie s fo r nominations 
for th e  s ta te  leg isla tu re. Then, cha llen g in g  th e  s ta te  s ta tu te , th e  party, its 
federa l officeholders, and its  s ta te  chairperson  filed su it in th e  U nited States 
D istrict C ourt for th e  D istrict o f C onnecticut a ga in st th e  S e c re ta ry  of tne 
S ta te  o f Connecticut, who w as charged  w ith  th e  ad m in istra tio n  o f th e  state s 
e lection  sta tu tes. T he D istric t C ourt g ran ted  su m m ary  ju d gm en t in 
th e  p a rty  and  its m em bers, ex p ressin g  th e  view  th a t th e  s ta tu te  (1) imposed 
a  su b s ta n tia l bu rden  on th e ir  r ig h t o f association un der th e  F irst an 
F o u rteen th  A m endm ents to th e  U nited  S ta te s  C onstitution, and  (2) was no 
supported  by any com pelling s ta te  in te re sts  (599 F Supp 1228). On ap p ea< 
th e  U nited  S ta te s  C ourt o f A ppeals fo r th e  Second C ircu it affirm ed, exPr®f~ 
ing  th e  view  th a t (1) th e  qualifications c lauses o f A rt I, § 2, cl 1, and 
S ev en teen th  A m endm ent to th e  U nited S ta te s  C onstitution, requ iring  
vo ters in elections for th e  U nited S ta te s  H ouse o f R epresen ta tives a 
S en a te  have th e  sam e qualifications a s vo ters in e lectio ns for th e m 
num erous branch  o f th e  s ta te  leg is la tu re , did not apply  to p a rty  Pr ‘m 
and (2) th e  s ta te  s ta tu te  p ro h ib itin g  th e  p arty  ru le  su b sta n tia lly  *n t e . j ng 
w ith  th e  p a r ty 's  con stitu tio na l r ig h t o f po litical association, by  determ in

B rie fs o f Counsel, p 1089, infra.
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(770 F2d 265)
’as engiDie to  participate in tne party’s candidate selection process

On appeal, the U nited S ta te s  Suprem e C ourt affirm ed. In an  opinion by 
Marshall, J., jo ined  by Brennan, White, Blackmun, and Pow ell, J  J., it 
was held  th a t (1) th e  s ta te ’s  s ta tu to ry  prohibition o f th e  p a r ty ’s p rim ary 
voting ru le  placed an  un constitu tional burden on th e  fu ndam enta l freedom 
of political association gu a ran teed  by th e  F irs t and F ou rteen th  Am end­
ments, w hile the in te re sts  a sserted  by the s ta te  in defense o f the s ta tu te  
were in substan tia l, and (2) th e  p a r ty  ru le  did no t v io la te  th e  qualifications 
clauses o f A rt I, § 2, cl 1, and th e  Seven teen th  A m endm ent, because the 
clauses did not req u ire  a p erfec t sym m etry, even  though th e  clauses did 
apply to congressional p rim ary  elections.

Stevens, J., jo ined  by Scaua, J., dissented, ex p ressin g  th e  view  that, 
under th e  circum stances, a llow ing independents to vote in p rim a ry  elections 
for th e  U nited S ta te s  House o f R epresen ta tives and Senate, w hile proh ibit­
ing such voters from  p a rtic ip a tin g  in p rim ary  e lections for th e  s ta te  house 
of representatives, vio lated  th e  qualifications c lauses o f A rt I, § 2, cl 1, and 
the Seven teenth  A m endm ent.

Scaua, J., jo ined  by Rehnquist, Ch. J., and  O’Connor, J., dissented, 
expressing th e  view  th a t th e  C onnecticut restric tio n  on a p a r ty ’s p rim ary  
voting to p arty  m em bers w as constitu tional, and th a t th e  Su prem e C ourt’s 
opinion exaggerated  th e  im portance o f th e  associational in te re s t a t issue, i f  
indeed such an  in te re s t existed.

I
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C o n s titu tio n a l L a w  § 940.5; E le c ­
t io n s  § 2 —  p a r ty  c h o ic e  to  
a llo w  in d e p e n d e n ts  to  v o te  in  
p r im a r ie s  —  fre e d o m  o f  a s so ­
c ia t io n

la - lg .  A s ta te  s ta tu te  w hich pro­
h ib its a p o litica l p a rty  from  exerc is­
ing its  choice to p erm it independents 
— reg istered  vo ters not affiliated  
w ith any p a rty — to vote in th e  p a r­
ty ’s  p rim ary  e lections fo r federa l 
and sta tew ide offices p laces an un­
constitu tional b u rden  on th e  funda­
m ental freedom  o f po litical associa­
tion gu a ran teed  by th e  F irs t and 
F ourteen th  A m endm ents to th e

U nited S ta te s  C onstitution, w here (1) 
any in te rfe ren ce  w ith th e  freedom  of 
a political p a rty  is sim ultaneously  
an in te rfe ren ce  w ith th e  freedom  of 
its  ad h eren ts; (2) under the circum ­
stances, th e re  is no conflict between 
th e  associational in te re sts  o f mem­
b ers  and nonm em bers over vo ting in 
such  elections; (3) a  s ta te  law which 
p erm its reg is tra tio n  as a p arty  mem­
b er u n til noon o f the la s t  business 
day preced ing a p rim ary  is not a 
sa tis fac to ry  response, fo r it requires 
action by th e  v o ters ra th e r  th an  the 
party , and in sists  upon a public act

T O T A L  C L IE N T -S E R V IC E  LIBR A R Y ®  R E F E R E N C E S
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,f a ffilia tion  w ith th e  p a rty  as a 
condition o f association; (4) th e  
power o f th e  s ta te  u n d er th e  C onsti­
tu tion (A rt I, § 4 , cl 1) to p rescribe 
the tim e, place, and m an n er o f hold­
ing e lectio n s for U nited  S ta te s  S en a ­
tors and R epresen tatives, w hich 
power is m atched by s ta te  control 
over th e  election  process for s ta te  
offices, does not ex tingu ish  th e  
s ta te ’s  resp o n sib ility  to observe th e  
lim its estab lish ed  by th e  F irs t 
A m endm ent r ig h ts  o f th e  s ta te ’s c it i­
zens; and (5) th e  in te re s ts  w hich th e  
sta te  a s se r ts  in d efense o f the s ta t ­
ute a re  in su b stan tia l. (Scalia, J., 
R ehnquist, Ch. J., and  O’Connor, J., 
dissented  from  th is holding.)

E le c tio n s  § § 2 ,  4 —  p r im a r ie s  —  
d i f f e r e n t  q u a l i f i c a t i o n s  f o r  
f e d e r a l  c o n g r e s s i o n a l  a n d  
s t a te  le g i s la t iv e  v o te r s  

2a-2e. A political p a r ty 's  ru le  p er­
m it t in g  independ en ts— reg istered  
voters n o t affilia ted  w ith  any p arty  
—to vote in th e  p a r ty ’s  p rim ary  elec­
tions fo r th e  U nited S ta te s  House o f 
R epresen ta tives and Senate, w hile 
rem ain ing s i le n t as to vo tin g  by such 
independents in th e  p a r ty ’s  p rim ary  
elections fo r th e  s ta te  leg isla tu re, 
does no t v io la te  th e  F ed era l Consti­
tu tion’s c lau ses on qualifications o f 
federal congressional e lecto rs (A rt I,
§ 2, cl 1, and  th e Seven teen th  
Am endm ent), w here (1) th e two 
clauses ap p ly  to th e  s ta te ’s p rim ary  
flectio ns in  p recise ly  th e  sam e fash- 
•on as th ey  app ly  to g e n e ra l congres­
sional elections, (2) th e  two clauses 
do °o t req u ire  p erfec t sym m etry, 
and (3) th e  p a rty  ru le  does not disen­
franch ise an y  v o ter in a  federa l con­
c e s s io n a l election  who is qualified 
9 vote in a  p rim ary  or g en era l elec- 
jon for th e  m ore num erous house o f 

e s ta te ’s  leg is la tu re . (S tevens and 
. a n a ,  J J 1( d issen ted  from  th is hold- 
‘ng.)

C o n s titu t io n a l L aw  §940 .5 ; E le c ­
t io n s  § 1 —  F ir s t  A m en d m en t 
— te s t s

3. C onstitu tional ch allen ges to spe­
cific provisions o f a s ta te ’s election 
law s cann ot be resolved by an y  " lit -  
m us-paper te s t” th a t w ill sep ara te  
valid  from  invalid restric tions; in­
stead, a co u rt m ust (1) consider the 
ch a ra c te r and m agnitude o f th e as­

s e r t e d  in ju ry  to the r ig h ts  protected
by the F irs t  and F ourteen th  A m end­
m ents th a t  a p la in tiff seek s to vindi­
cate, and (2) identify  and eva lu ate  
th e precise in te re sts  pu t forw ard  by 
th e  s ta te  a s  ju stifica tion s for the 
burden im posed by its ru le; a  court 
m ust not only  d eterm ine th e  leg iti­
m acy and s tre n g th  of each, o f these 
s ta te  in te rests , b u t also consider the 
ex ten t to w hich these in te re s ts  m ake 
it necessary  to burden th e  p la in tif fs  
righ ts.

C o n s titu tio n a l L aw  § 36.3 —  f r e e ­
dom  o f  s p e e c h  a n d  a s so c ia ­
tio n  —  d u e  p ro c e ss

4. Freedom  to engage in associa­
tion for th e  advancem ent o f beliefs 
and ideas is an  inseparab le aspect of 
th e  " lib e r ty ” assured  by th e  due 
process c lause o f the F ederal Consti­
tu tio n 's  F ourteen th  A m endm ent, 
which em braces freedom  o f speech.

C o n s titu tio n a l L aw  § 940.5 —  fr e e ­
d o m  o f p o lit ic a l  a s so c ia tio n  —  
e x te n t

5a-5c. The freedom  o f association 
protected by th e  F irst and Four­
teen th  A m endm ents o f th e  U nited 
S ta te s  C onstitution includes p artisan  
political organization; the r ig h t to 
associate w ith  th e political p arty  o f 
one’s choice is an  in tegra l p a rt o f 
th is  basic constitu tional freedom ; 
freedom  to jo in  to gether in th e  fu r­
th eran ce  of com m on political beliefs 
n ecessarily  presupposes the freedom



to Identify the people who constitute 
the association; a political party's 
determination of tho boundaries of 
its own association, and of the struc­
ture which best allows it to pursue 
its political goals, is protected by the 
Constitution.

C onstitu tional Law §940.5 — po­
litical organization  — privacy , 
of m em bers

6a, 6b. A political organization has 
a constitutional right to protect the 
privacy of its membership rolls, 
where acts of public affiliation may 
subject the members of the organiza­
tion to public hostility or discrimina­
tion.

E lections § 3 — time, place, and  
m anner — rig h t to vote

7. The power of a state under the 
United States Constitution (Art I,
§ 4, cl 1) to regulate the time, place, 
and m anner of holding elections for 
United States Senators and Repre­
sentatives, which power is matched 
by state control over the election 
process for state offices, does not 
justify, without more, abridgment of 
the fundamental right to vote.

C onstitu tional Law § 940.5; Elec­
tions § 2 — p arty  p rim ary  — 
freed o 'a  of association — ad­
m in istrative cost

8. Even assuming the factual accu­
racy of contentions as to the possibil­
ity of future increases in the cost of 
administering a state’s primary elec­
tion system due to a party rule per­
m ittin g  independents—registered 
voters not affiliated with any politi­
cal party—to vote in the party’s pri­
mary elections for federal and state­
wide office,, such contentions do not 
form a sufficient basis for infringing 
the First Amendment right of free; 
dom of political association by pro­
hibiting such a party rule.

Election® § 2 — prim aries — ; , <j. 
ing by other party

9. A possible state interest in seek­
ing to curtail "raiding”—a practice 
whereby voters in sympathy with 
one political party designate them­
selves as voters uf another party so 
as to influence or determine the re­
sults of the other party’s primary— 
is not implicated by the state’s pro­
hibition of one party’s choice to per­
mit independents (registered voters 
not affiliated with any political 
party) to vote in certain party pri­
maries, where, under state law, (1) 
the independents need only register 
as Darty members to vote in the 
primary, and (2) the state permits 
such registration as late as noon on 
the business day preceding the pri­
mary.

C onstitu tional Law § 940.5; Elec­
tions §§ 1, 2 — prim ary  and 
general elections — relation 
— freedom  of association

10a, 10b. A state has a legitimate 
interest in fostering informed and 
educated expressions of the popular 
will in a general election, but this 
interest is not sufficient to justify, 
under the First and Fourteenth 
Amendments to the United States 
Constitution, the state’s prohibition 
of a party rule permitting indepen­
dents—registered voters not affili* 
ated with any political party—to 
vote in certain party primaries, on 
the grounds that voters would be 
misled by party labels in the ensuing 
general election, where (1) 
United States Supreme Court’s cases 
reflect faith in the rbility of individ­
ual voters to inf'«rm themselves 
about campaign is> ues, (2) in the 
state in question, to be listed on s 
primary ballot requires tha t a candi­
date have obtained a t least 20ft 0 
the vote a t a party convention whic
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and (3) the argument in favor of single nominating act.
such a prohibition disregards the 
substantial benefit the party rule 
provides the party and its members 
in seeking to choose successful can­
d ida tes, given the  num erical 
strength of independent voters in 
that state. (Scalia, J., Rehnquist, Ch. 
J., and O’Connor, J., dissented in 
part from this holding.)
C onstitu tional Law  § 940.5; Elec­

tions § 2 — p arty  p rim ary  — 
freedom  of association — p ro ­
tecting  in teg rity  of p arty  

11a, lib . Even if a state is correct 
that its prohibition of a political 
party’s rule permitting independents 
—registered voters not affiliated 
with any party—to vote in certain 
party primaries protects the integ­
rity of the two-party system and the 
responsibility of party government, a 
state or court may not constitution­
ally substitute its own judgment for 
that of the party; under the freedom 
of association for the advancement 
of political beliefs, as is true of all 
First Amendment freedoms, the 
courts may not interfere on the 
ground that they view a particular 
expression as unwise or irrational. 
(Scalia, J., Rehnquist, Ch. J., and 
O’Connor, J., dissented from this 
holding.)
Elections 

tions
12a, 12b. A. state may adopt

§2 — single nom ina-

a

C onstitu tional Law §9 — con­
struction  — now oubject m at­
te r

13. In determining whether a pro­
vision of the United States Constitu­
tion applies to a new subject matter, 
it is of little significance that it is 
one with which the framers were not 
familiar, for in setting up an endur­
ing framework of government, they 
undertook to carry out for the indefi­
nite future and in all the vicissi­
tudes of changing human affairs, 
those fundamental purposes which 
the instrum ent itself discloses.

E lections §§2, 4 — constitu tional 
vo ter qualifications — stages 
applicable

14. The goal—under Art I, § 2, cl 
1, and the Seventeenth Amendment 
to the United States Constitution— 
of assuring that the members of the 
United States Congress are chosen 
by the people can only be secured if 
that principle is applicable to every 
stage in the selection process; the 
constitutional voter qualifications of 
these clauses apply to primaries as 
well as to general elections (1) where 
the state law has made the primary 
an integral part of the procedure of 
choice, or (2) where in fact the pri­
mary effectively controls the choice.

SYLLABUS BY REPORTER OF DECISIONS

A Connecticut statute (§ 9-431), en­
v ie d  in 1955, requires voters in any 
Political party primary to be regia- 

members of that party. In 
*9°4, appellee Republican Party of 
Connecticut (Party) adopted a Party 

tha t permits independent voters 
J . ^ s t e r e d  voters not affiliated 

llh any party—to vote in Republi­

can primaries for federal and state­
wide offices. The Party and the Par­
ty’s federal officeholders and state 
chairman (also appellees) brought an 
action in Federal District Court chal­
lenging the constitutionality of §9- 
431 on the ground that it deprives 
the Party of its right under the First
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and Fourteenth Amendments to en­
ter into political association with 
individuals of its own choosing, and 
seeking declaratory and injunctive 
relief. The District Court granted 
summary judgment in appellees’ fa­
vor, and the Court of Appeals af­
firmed.
. Held:

1. Section 9-431 impermissibly 
burdens the rights of the Party and 
its members protected by the First 
and Fourteenth Amendments.

(a) The freedom of association pro­
tected by those Amendments in­
cludes partisan political organiza­
tion. Section 9-431 places limits 
upon the group of registered voters 
whom the Party may invite to par­
ticipate in the "basic function” of 
selecting the Party’s candidates. The 
State thus limits the Party’s associa­
tional opportunities a t the crucial 
juncture at which the appeal to com­
mon principles may be translated 
into concerted action, and hence to 
political power in the community. 
The fact that the State has the 
power to regulate the time, place, 
and manner of elections does not 
justify, without more, the abridg­
ment of fundamental rights, such as 
the right to vote or, as here, the 
freedom of political association.

(b) The interests asserted by appel­
lant Secretary of State of Connecti­
cut as justification for the statute— 
that it ensures the administrability 
of the primary, prevents voter raid­
ing, avoids voter confusion, and pro­
tects the integrity of the two-party 
system and the responsibility of 
party government—are insubstan­
tial. The possibility of increases in 
the cost of administering the elec­
tion system is not a sufficient basis 
for in fring ing  appellees’ F irs t 
Amendment rights. The interest in 
curtailing raiding is not implicated, 
since § 9-131 does not impede a raid 
on the Republican Party by indepen­

dent voters; independent raiders 
need only register as Republicans 
and vote in the primary. The inter­
est in preventing voter confusion 
does not make it necessary to bur­
den the Party’s associational rights. 
And even if the State were correct 
in arguing tha t §9-431 in providing 
for. a closed primary system is de­
signed to save the Party from under­
taking conduct destructive of its own 
interests, the State may not consti­
tutionally substitute its judgment for 
tha t of the Party, whose determina­
tion of the boundaries of its own 
association and of the structure that 
best allows it to pursue its political 
goals is protected by the Constitu­
tion.

2. The implementation of the 
Party rule will not violate the Quali­
fications Clause of the Constitution 
—which provides that the House of 
Representatives "shall be composed 
of Members chosen . . .  by the Peo­
ple of the several States and the 
Electors in each State shall have the 
Qualifications requisite for Electors 
of the most numeroua Branch of the 
State Legislature"—and the parallel 
provision of the Seventeenth Amend­
ment, because it does not disenfran­
chise any voter in a federal election 
who was qualified to vote in a pri­
mary or general election for the 
more numerous house of the state 
legislature. The Clause and the 
Amendment are not violated by the 
fact that the Party rule establishes 
qualifications for voting in congres­
sional elections tha t differ from the 
qualifications in elections for the 
state legislature. Where state law, ss 
here, has made the primary an inte­
gral part of the election procedure, 
the requirements of the Clause an 
the Amendment apply to P1"'1118!.1̂  
as well as to general elections, j 
achievement of the goal of 
Clause to prevent the mischief

would arise if state voters found 
themselves disqualified from partici­
pating in federal elections does not 
require that qualifications for exer­
cise of the federal franchise be pre­
cisely equivalent to the qualifica­
tions for exercising the franchise in 
a given State.

770 F2d 265, affirmed.

Marshall, J., delivered the opinion 
of the Court, in which Brennan, 
White, Blackmun, and Powell, JJ., 
joined. Stevens, J., filed a dissenting 
opinion, in which Scalia, J., joined. 
Scalia, J., filed a dissenting opinion, 
in which Rehnquist, C. J., and 
O’Connor, J,, joined.

A PPEA R A N C E S O F COUNSEL

Elliot F. Gerson argued the cause for appellant. 
David S. G olub argued the cause for appellees. 
Briefs of Counsel, p 1089, infra.

O PIN IO N  O F T H E  COU RT

(479 US 210]
Justice M arshall delivered the 

-pinion of the Court.
[1a, 2a] Appellee Republican Party 

of the State of Connecticut (Party) in 
1984 adopted a Party rule which 
permits independent voters—regis­
tered voters not affiliated with any 
political party—to vote in Republi­
can primaries for federal and state­
wide offices. Appellant Julia Tash- 
jian, the Secretary of the State of 
Connecticut, is charged with the ad­
ministration of the State’s election 
statutes, which include a provision 
requiring voters in any party pri­
mary to be registered members 

(479 US 211]
Of

that party. Conn Gen Stat §9-431
(1985).' Appellees, who in addition to 
the Party include the Party’s federal 
officeholders and the Party’s state 
chairman, challenged this eligibility 
Provision on the ground tha t it de­
prives the Party of its First Amend­
ment right to enter into political 
ass°ciation with individuals of its

own choosing. The District Court 
granted summary judgment in favor 
of appellees. 599 F Supp 1228 (Conn 
1984). The Court of Appeals af­
firmed. 770 F2d 265 (CA2 1985). We 
noted probable jurisdiction, 474 US 
1049, 88 L Ed 2d 762, 1C6 S Ct 783
(1986), and now affirm.

I

In 1955, Connecticut adopted its 
present primary election system. For 
major parties,1 the process of candi­
date selection for federal and state­
wide offices requires a statewide con­
vention of party delegates; district 
conventions are held to select candi­
dates for seats in the state legisla­
ture. The party convention may cer­
tify as the party-endorsed candidate 
any person receiving more than 20% 
of the votes case in a roll-call vote at 
the convention. Any candidate not 
endorsed by the party who received 
20% of the vote may challenge the 
party-endorsed candidate in a pri­
mary election, in which the candi-

"N s ta tu te  provides in pertinent part: 
0 Person shall be perm itted to vote a t a 

'""Jty  of a party  unless he is on the last- 
aipleted enrollm ent list of such party  in the 

" '“ "icipality or voting district

Pari *  mai ° r P<]rty" is defined na "a  political y or organization whose candidate for

governor n t the last-preceding election for 
governor received . . .  a t least twenty per 
cent of Ihe whole number of votes cast for all 
candidates for governor.” Conn Gen S ta t §9- 
372l5xB> (1985). The Democratic and Republi­
can parties a re  the only major parties in the 
State under this definition.
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date receiving the plurality of votes 
becomes the party’B nominee. Conn 
Gen Stat §§9-382, 9-400, 9-444 
(1985). Candidates selected by the 
major parties, whether through con­
vention or primary, are automati­
cally accorded a place on the ballot 
at the general election.

[479 US 212]
§ 9-379. The

costs of primary elections are paid 
out of public funds. See, e.g., § 9-441.

The statute challenged in these 
proceedings, §9-431, has remained 
substantially unchanged since the 
adoption of the State’s primary sys­
tem. In 1976, the statu te’s constitu­
tionality was upheld by a three- 
judge District Court against a chal­
lenge by an independent voter who 
sought a  declaration of his right to 
vote in the Republican primary. 
Nader v Schaffer, 417 F Supp 837 
(Conn), summarily affd, 429 US 989, 
50 L Ed 2d 602, 97 S Ct 516 (1976). 
In that act'on, the Party opposed the 
plaintiff's efforts to participate in the 
Party primary.

Subsequent to the decision in 
Nader, however, the Party changed 
its views with respect to participa­
tion by independent voters in Party 
primaries. Motivated in part by the 
demographic importance of indepen­
dent voters in Connecticut politics,’ 
in September 1983 the Party’s Cen­
tral Committee recommended calling 
a state convention to consider alter­
ing the Party’s rules to allow inde­
pendents to vote in Party primaries. 
In January 1984 the state conven­
tion adopted the Party rule now at 
issue, which provides:

"Any elector enrolled as a mem­

ber of the Republican Party and 
any elector not enrolled as a mem­
ber of a party shall be eligible to 
vote in primaries for nomination 
of candidates for the offices of 
United States Senator, United 
States Representative, Governor, 
Lieutenant Governor, Secretary of 
th e  S ta te , A tto rney  G eneral, 
Comptroller and Treasurer.” App 
20.

During the 1984 session, the Re­
publican leadership in the state leg­
islature, in response to the conflict 
between the newly enacted Party 
rule and § 9-431, proposed to amend 
the statu te to allow independents to 
vote in primaries when permitted by 
Party rules. The proposed legislation 
was defeated,

[479 US 213]
substantially along 

party lines, in both houses of the 
legislature, which a t that time were 
controlled by the Democratic Party.1

The Party and the individual ap­
pellees then commenced this action 
in the District Court, Beeking a dec­
laration th a t § 9-431 infringes the 
appellees’ right to freedom of associ­
ation for the advancement of com­
mon political objectives guaranteed 
by the First and Fourteenth Amend­
ments, and injunctive relief against 
its further enforcement. After dis­
covery, the parties submitted exten­
sive stipulations of fact to the Dis­
trict Court, which granted summary 
judgment for appellees. The District 
Court concluded tha t "[a]ny effort by 
the state to substitute its judgment 
for tha t of the party on . . • “le 
question of who is and is not suffi­
ciently allied in interest with the

3. The record shows th a t in October 1983 4. In the November 1984 elections.
there were 659,268 registered Democrats, publicans acquired a majority of seats in
425,695 registered Republicans, and 532,723 houses of th e  sta te  legislature, and an ° ' ^ nby
registered and unafliliated voters in Connecti- m ent to } £M31 was passed, but was vetoed
cut. 2 App to Ju r is  S tatem ent 244. th e  Democratic Governor.
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party to w arrant inclusion in its 
candidate selection process . . , sub­
stantially impinges on First Amend­
ment rights." 599 F Supp, a t 1238. 
Rejecting the state interests prof­
fered by appellant to justify the stat­
ute, the District Court held tha t "as 
applied to the Republican Party rule 
permitting unaffiliated voters to par­
ticipate in certain Republican Party 
primaries, the statute abridges the 
right of association guaranteed by 
the First Amendment.” Id., a t 1241.

The Court of Appeals affirmed, 
holding that §9-431 "substantially 
interferes with the Republican Par­
ty’s first amendment right to define 
its associational boundaries, deter­
mine the content of its message, and 
engage in effective political associa­
tion.” 770 F2d, a t 283.

II
[3] We begin from the recognition 

that "[constitutional challenges to 
specific provisions of a S tate’s elec­
tion laws . . . cannot be resolved by 
any 'litmus-paper test’ tha t will sep­
arate valid from invalid restric­
tions.” Anderson v Celebrezze,

[479 US 214]
460

US 780, 789, 75 L Ed 2d 547, 103 S 
Ct 1564 (1983) (quoting Storer v 
Brown, 415 US 724, 730, 39 L Ed 2d 
714, 94 S Ct 1274 (1974)). "Instead, a 
c°urt . . . must first consider the 
character and magnitude of the as­
serted injury to the rights protected 
by the First and Fourteenth Amend­
ments tha t the plaintiff seeks to vin­
dicate. It then must identify and 
®valuate the precise interests put 
forward by the S tate as justifications 
J0r the burden imposed by its rule.
*n passing judgment, the Court must 
n°t only determine the legitimacy 
and strength of each of those inter- 
®®ta. it also must consider the extent 
10 which those interests make it

necessary to burden the plaintiffs 
rights.” 460 US, at 789, 75 L Ed 2d 
547, 103 S Ct 1564.

[4, 5a] The nature of the appellees’ 
First Amendment interest is evident. 
"It is beyond debate that freedom to 
engage in association for the ad­
vancement of beliefs and ideas is an 
inseparable aspect of the ’liberty’ 
assured by the Due Process Clause 
of the Fourteenth Amendment, 
which embraces freedom of speech.” 
NAACP v Alabama ex rel. Patter­
son, 357 US 449, 460, 2 L Ed 2d 
1488, 78 S Ct 1163 (1958); see 
NAACP v Button, 371 US 415, 430, 
9 L Ed 2d 405, 83 S Ct 328 (1963); 
Bates v Little Rock, 361 US 516, 522- 
523, 4 L Ed 2d 480, 80 6 Ct 412 
(1960). The freedom of association 
protected by the First and Four­
teenth Amendments includes parti­
san political organization. Elrod v 
Burns, 427 US 347, 357, 49 L Ed 2d 
547, 96 S Ct 2673 (1976) (plurality 
opinion); Buckley v Valeo, 424 US 1, 
15, 46 L Ed 2d 659, 96 S Ct 612 
(1976). "The right to associate with 
the political party of one’s choice is 
an integral part of this basic consti­
tutional freedom.” Kusper v Pon- 
tikes, 414 US 51, 57, 38 L Ed 2d 260, 
94 S Ct 303 (1973).

[5b] The Party here contends tha t 
§9-431 impermissibly burdens the 
right of its members to determine 
for themselves with whom they will 
associate, and whose support they 
will 3eek, in their quest for political 
success. The Party’s attem pt to 
broaden the base of public participa­
tion in and support for its activities 
is conduct undeniably central to the 
exercise of the right of association. 
As we have said, the freedom to join 
together in furtherance of common 
political beliefs "necessarily presup­
poses the freedom to identify the 
people who constitute the associa-

5 2 3
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tion.” Democratic Party of 
[470 US 218]

Unit­
ed States v Wisconsin ex rel. La 
Follette, 450 US 107, 122, 67 L Ed 
2d 82,101 S Ct 1010 (1981).

[6a] A mqjor state political party 
necessarily includes individuals play­
ing a broad spectrum of roles in the 
organization’s activities. Some of the 
Party's members devote substantial 
portions of their lives to furthering 
its political and organizational goals, 
others provide substantial financial 
support, while still others limit their 
participation to casting their votes 
for some or all of the Party’s candi­
dates. Considered from the stand­
point of the Party itself, the act of 
formal enrollment or public affilia­
tion with the Party is merely one 
element in the continuum of partici­
pation in Party affairs, and n>ed not 
be in any sense the most im rortant.5

[1b] Were the State to restrict by 
statute financial support of the Par­
ty’s candidates to Party members, or 
to provide that only Party members 
might be selected as the Party’s cho­
sen nominees for public office, such a

5. [6b] Indeed, nets of public affiliation may 
subject the members of political organizations 
to public hostility or discrim ination; under 
those circum stances an association hi a con- 
s titu tim a l right to protect the privacy of its 
m embership rolls. Bates v L ittle Rock. 361 US 
616. 523-524. 4 L Ed 2d 480. 80 S Ct 412 
(1960); NAACP v Alabama ex rel. Patterson. 
357 US 449, 462. 2 L Ed 2d 1488, 78 S Ct 1163 
(1958).

6. [1 c] It is this elem ent of potential in ter­
ference with the rights of the P arty ’s mem­
bers which distinguishes the present case 
from others in which we have considered 
claims by nonmembera of a party  seeking to 
vote in th a t party’s prim ary despite the par­
ty ’s opposition. In th is la tte r class of coses, 
the nonmem ber's desire to participate in the 
party’s affairs is overborne by the countervail­
ing and legitimate righ t of the party  to deter­
mine its own m em bership qualifications. See 
Rosario v Rockefeller, 410 US 752, 36 L Ed 2d 
1, 93 S Ct 1245 (1973); N ader v Schaffer. 417 
F Supp 837 (Conn), sum m arily afTd, 429 US

prohibition of potential association 
with nonmembers would clearly in­
fringe upon the rights of the Party’s 
members under the First Amend­
ment to organize with like-minded 
citizens in support of common politi­
cal goals. As we have said, '"[a]ny 
interference with the freedom of a 
party is simultaneously an interfer­
ence with the freedom of its 
adherents.’ ” Democratic Party, su­
pra, a t 122, 67 L Ed 2d 82, 101 S Ct 
1010 (quoting Sweezy v New Hamp­
shire, 354 US 234, 250, 1 L Ed 2d 
1311, 77 S Ct 1203 (1957)).' The stat­
ute here places limits upon the 
group of

[479 US Z la J 
registered voters whom the 

Party may invite to participate in 
the "basic function" of selecting the 
Party’s candidates. Kusper v Pon- 
tikes, supra, a t 58, 38 L Ed 2d 260, 
94 S Ct 303. The State thus limits 
the Party’s associational opportuni­
ties a t the crucial juncture a t which 
the appeal to common principles 
may be translated into concerted 
action, and hence to political power 
in the community.7

989. 50 L Ed 2d 602, 97 S C t 516 (1976). 
Sim ilarly, the Court haa upheld the right of 
national political parties to refuse to seat at 
the ir conventions delegates chosen in state 
selection processes which did not conform to 
party  rules. See Democratic P arty  of United 
States v Wisconsin ex rel. La Follette, 450 US 
107, 67 L Ed 2d 82. 101 S Ct 1010 (1981); 
Cousins v Wigoda, 419 US 477, 4 2  L Ed 2d 
595, 95 S C t 541 (1975). These situations ore 
analytically d istinct from the present cose, m 
which the Party  and its mem bers seek to 
provide enhanced opportunities for participi'- 
tion by willing nonmem bers. U nder there 
circumstances, the re  is no conflict between 
the associational in terests of members and 
nonmembers. See generally Note, Primary 
Elections and th e  Collective Right of Freedom 
of Association, 94 Yale U  117 (1984).

7. [Id] A ppellant contends th a t any **•* 
fringem ent o f the  associational right of the 
Party  or its mem bers is de minimis, because 
Connecticut law. as amended during the pen-
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[1f, 7] It is, of course, fundamental 

to appellant’s defense of the S tate’s 
statute that this impingement upon 
the associational rights of the Party 
and its members occurs ut the ballot 
box, for the Constitution grants to 
the States a broad power to pre­
scribe the "Times, Places and Man­
ner of holding Elections for Senators 
and Representatives," Art I, § 4, cl 1, 
which power is matched by state 
control over the election process for 
state offices. But this authority does 
not extinguish the S tate’s responsi­
bility to observe the limits estab 
lished by the First Amendment 
rights of the State’s citizens. The 
power to regulate the time, place, 
and manner of elections does not 
justify, without more, the abridg­
ment of fundamental rights, such as 
the right to vote, see Wesberry v 
Sanders, 376 US 1, 6-7, 11 L Ed 2d 
481, 84 S Ct 526 (1964), or, as here, 
the freedom of political association. 
We turn then to an examination of

dency of th is litigation, provides th a t any 
previously unaffiliated voter may become eli­
gible to vote in the P arty ’s prim ary by enroll­
ing os a Party member as late as noon on the 
last busineKi day preceding the prim ary. Conn 
Gen S tat §9-56 (1985). Thus, appellant con­
tends, any independent voter wishing to par­
ticipate in any Party  prim ary may do so.

[1#] This is not a satisfactory response to 
the Party 's contentions for two reasons. First, 
as the Court o f Appeals noted, th e  formal 
affiliation process is one which individual vot­
ers may employ in order to associate with the 
Party, but it provides no means by which the 
members of the Party  may choose to broaden 
opportunities for joining the association by 
their own act, w ithout any intervening action 
by potential voters. 770 F2d, a t 281, n 24. 
Second, and more im portantly, th e  require­
ment of public affiliation w ith the Party in 
order to vote in the prim ary conditions the 
exercise of the associational right upon the 
making of a public statem ent of adherence to 
the Party which the  S tate requires regnrd’ess 
of the actual beliefs of the individual voter. 
Cf. Wooley v M aynard. 430 US 705, 714-715. 
51 L Ed 2d 752. 97 S Ct 1428 (1977); West

the interests which appellant asserts 
to justify the burden cast by the 
statute upon the associational rights 
of the Party and its members.

Ill

Appellant contends that §9-431 is 
a narrowly tailored regulation which 
advances the State’s compelling in­
terests by ensuring the administrn- 
bility of the primary system, pre­
venting raiding, avoiding voter con­
fusion, and protecting the responsi­
bility of party government.

A

Although it was not presented to 
the Court of Appeals as a basis for 
the defense of the statute, appellant 
argues here tha t the administrative 
burden imposed by the Party rule is 
a sufficient ground on which to up­
hold the constitutionality of 

[479 US 218]
§ 9-431.*
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Virginia Board of Education v B arnette, 319 
US 624, 633-634, 87 L Ed 1628, 63 S Ct 1178, 
147 ALR 674 (1943). As counsel for appellees 
conceded a t oral argum ent, a  requirem ent 
th a t independent voters merely notify state 
authorities of ihe ir intention to vote in the 
Party  prim ary would be acceptable ua on 
adm inistrative m easure, but ”[t]he problem is 
th a t the S tate is insisting on a public act of 
affiliation . . . joining the Republican Party 
as a  condition of th is association." T r of Oral 
Arg 40.

8. The District C ourt entered no findings of 
fact as to the potential adm inistrative 
changes necessary to im plem ent the Party  
rule. As appellant conceded a t  oral argum ent, 
the only evidence in the record before the 
D istrict Court relating  to the adm inistration 
of the rule was a sta tem ent by the S tate 's 
election aUorney in testimony before the leg­
islature tha t the system  would be "workable." 
Id., a t 20. A ppellant relies here upon affida­
vits concerning potential adm inistrative bur­
den which were subm itted to the Court of 
Appeals in support of appellant's request for 
a stay, entered after this Court noted proba­
ble jurisdiction.

K9K
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Appellant contends that the Party's 
rule would require the purchase of 
additional voting machines, the 
training of additional poll workers, 
and potentially the printing of addi­
tional ballot materials specifically 
intended for independents voting in 
the Republican primary. In essence, 
appellant claims that the adminis­
tration of the system contemplated 
by the Party rule would simply cost 
the State too much.

[8] Even assuming the factual ac­
curacy of these contentions, which 
have not been subjected to any scru­
tiny by the District Court, the possi­
bility of future increases in the cost 
of administering the election system 
is not a sufficient basis here for in­
fringing appellees’ First Amendment 
rights. Costs of administration would 
likewise increase if a third major 
party should come into existence in 
Connecticut, thus requiring the 
State to fund a third major-party 
primary. Additional voting ma­
chines, poll workers, and ballot ma­
terials would all be necessary under 
these circumstances as well. But the 
State could not forever protect the 
two existing major parties from com­
petition solely on the ground that 
two major parties are all the public 
can afford. Cf. Anderson v Cele- 
brezze, 460 US 780, 75 L Ed 2d 547, 
103 S a  1564 (1983); Williams v 
Rhodes, 393 US 23, 21 L Ed 2d 24, 
89 S Ct 5, 45 Ohio Ops 2d 236 (1968). 
While the State is of course entitled

to take administrative and financial 
considerations into account in choos­
ing whether or not to have a pri­
mary system at all, it can no more 
restrain the Republican Party’s free­
dom of association for reasons of its 
own a d m in is tra tiv e  convenience 
than it could on the same ground 
limit the ballot access of a new ma­
jor party.

[479 US 219]
B

[9] Appellant argues that § 9-431 
is justified as a measure to prevent 
raiding, a practice "whereby voters 
in sympathy with one party desig­
nate themselves as voters of another 
party so as to influence or determine 
the results of the other party’s pri­
mary." Rosario v Rockefeller, 410 
US 752, 760, 36 L Ed 2d 1, 93 S Ct 
1245 (1973). While we have recog­
nized tha t "a State may have a legit­
imate interest in seeking to curtail 
’raiding,’ since tha t practice may 
affect the integrity of the electoral 
process,” Kusper v Pontikes, 414 US, 
a t 59-60, 38 L Ed 2d 260, 94 S Ct 
303; Rosario v Rockefeller, supra, at 
761, 36 L Ed 2d 1, 93 S Ct 1245, that 
interest is not implicated here.* The 
statute as applied to the Party 's ruL* 
prevents independents, who other­
wise cannot vote in any primary, 
from participating in the Republican 
primary. Yet a raid on the Republi­
can Party primary by independent 
voters, a curious concept only dis­
tantly related to the type of raiding

9. As we have previously noted, a study 
commission established by the national Demo­
cratic Party  concluded thBt " 'th e  existence of 
"raiding" has never been conclusively proven 
by survey re sea rch ." ' Democratic Party  of 
United States v Wisconsin ex rel. La Follette. 
450 US. a t 122-123, n 23, 67 L Ed 2d 82, 101 S 
Ct 1010 (quoting Openness, Participation and

Party  Building: Reforms for a S tronger Demo­
cratic Party  (58 (Feb. 17, 1978)1. In view of our 
conclusion th a t §9-431 iB irrelevant to the 
question of raiding, we express no opinion 
to w hether the continuing difficulty of proving 
tha t -raiding is possible attenuates the 
serted sta te  in terest in preventing the pf*c 
tice.
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discussed in Kusper and Rosario, is 
not impeded by § 9-431; the independ­
ent raiders need only register as Re­
publicans and vote in the primary. 
Indeed, under Conn Gen S tat § 9-56 
(1985), which permits an independent 
to affiliate with the Party as late as 
noon on the business day preceding 
the primary, see n 7, supra, the State’s 
election statu tes actually assist a 
"raid" by independents, which could 
be organized and implemented a t the 
11th hour. The State’s asserted inter­
est in the prevention of raiding pro­
vides no justification for the statute 
challenged here.

[479 US 220]
C

Appellant’s next argument in sup­
port of § 9-431 is that the closed 
primary system avoids voter confu­
sion. Appellant contends tha t ”[t]he 
legislature could properly find that 
it would be difficult for the general 
public to understand what a candi­
date stood for who was nominated in 
part by an unknown amorphous 
body outside the party, while never­
theless using the party name.” Brief 
for Appellant 59. Appellees respond 
that the State is attempting to act as 
the ideological guarantor of the Re­
publican Party’s candidates, ensur­
ing that voters are not misled by a 
"Republican" candidate who pro­
fesses something other than what 
the State regards as true Repub’ican 
Principles. Brief for Appellees 28.

[10a] As we have said, "[tjhere can 
he no question about the legitimacy 
?f the S tate’s interest in fostering 
■nformed and educated expressions 
°f the popular will in a general elec 
j'°n." Anderson v Celebrezze, 460 
US. at 796, 75 L Ed 2d 547, 103 S Ct

1564. To the extent tha t party labels 
provide a shorthand designation of 
the views of party candidates on 
matters of public concern, the identi­
fication of candidates with particular 
parties plays a role in the process by 
which voters inform themselves for 
the exercise of the franchise. Appel­
lant's argument depends upon the 
belief tha t voters can be "misled" by 
party labels. But ”[o]ur cases reflect 
a greater faith in the ability of indi­
vidual voters to inform themselves 
about campaign issues." Id., at 797, 
75 L Ed 2d 547, 103 S Ct 1564. 
Moreover, appellant's concern that 
candidates selected under the Party 
rule will be the nominees of an 
"amorphous” group usinfc the Par­
ty’s name is inconsistent with the 
facts. The Party is not proposing 
tha t independents be allowed to 
choose the Party’s nominee without 
Party participation; on the contrary, 
to be listed on the Party’s primary 
ballot continues to require, under a 
statute not challenged here, tha t the 
primary candidate have obtained a t 
least 20% of the vote a t a Party 
convention, which only Party 

[479 US 221]
mem­

bers may attend. Conn Gen Stat § 9- 
400 (1985). If no such candidate 
seeks to challenge the convention’s 
nominee in a primary, then no pri­
mary is held, and the convention 
nominee becomes the Party’s nomi­
nee in the general election without 
any intervention by independent vot­
ers.10 Even assuming, however, that 
putative candidates defeated a t the 
Party convention will have an in­
creased incentive under the Party's 
rule to make primary challenges, 
hoping to a ttract more substantial 
support from independents than

tion°.' , I he recor*i doe3 n0* discloet* the proportion of Connecticut Republican Party  nomina- 
innt ore the result of prim ary contests.
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from Party delegates, the require­
ment that such challengers garner 
substantial minority support a t the 
convention greatly attenuates the 
State’s concern that the ultimate 
nominee will be wedded to the Party 
in nothing more than a marriage of 
convenience.

[10b] In arguing tha t the Party 
rule interferes with educated deci­
sions by voters, appellant also disre­
gards the substantial benefit which 
the Party rule provides to the Party 
and its members in seeking to 
choose successful candidates. Given 
the numerical strength of indepen­
dent voters in the State, one of the 
questions most likely to occur to 
Connecticut Republicans in selecting 
candidates for public office is how 
can the Party most effectively ap­
peal to the independent voter? By 
inviting independents to assist in the 
choice a t the polls between primary 
candidates selected a t the Party con­
vention, the Party rule is intended 
to produce the candidate and plat­
form most likely to achieve tha t 
goal. The state statute is said to 
decrease voter confusion, yet it de­
prives the Party and its members of 
the opportunity to inform them­
selves as to the level of support for 
the Party’s candidates among a criti­
cal group of electors. "A State’s

11. A t the p resent tim e, 21 S tates provide 
for "closed" prim aries of the classic sort, in 
which the prim ary voter m ust be registered 
as a member of th e  party  for some period of 
tim e prior to the  holding of the prim ary 
election. See Ariz Rev S ta t Ann § 16-467 
(19841; Cal Elec Code Ann §501 (West Supp 
1986); Colo Rev S ta t §1-2-203 (Supp 1986); 
Conn Gen S ta t §9-431 11985); Del Code Ann, 
Tit. 15 § 3161 (1981); Fla Slot § 101.021 (1985); 
Kan S ta t A nn §25-3301 (1981); Ky Rev S ta t 
§§116.045, 116.055 (1982); Me Rev S ta t Ann, 
T it 21-A, § 141 e t seq. iSupp 1986-1987); Md 
Ann Code, A rt 33, § 3-8 et seq. (1985); Neb 
Rev S ta t §32-530 (1984); Nev Rev S tat 
§ 293.287 (1985); NM S ta t Ann § 1-4-16 11985); 
NY Elec Law § 1-104.9 (McKinney 1978); NC 
Gen S ta t § 163.74 (1982 and Supp 1985); Okla

claim tha t it is enhancing the ability 
of its citizenry to make wise deci­
sions by restricting the flow of infor­
mation to them must be viewed with 
some skepticism." Anderson v Cele- 
brezze, supra, at 798, 75 L Ed 2d 
547, 103 S Ct 1564. The State’s legit­
imate interests in preventing voter 
confusion

[479 US 222] 
and providing for educated 

and responsible voter decisions in no 
respect "make it necessary to bur­
den the [Party's] rights." 460 US, at 
789, 75 L Ed 2d 547, 103 S Ct 1564.

D
[11a] Finally, appellant contends 

that § 9-431 furthers the State’s com­
pelling interest in protecting the in­
tegrity of the two-party system and 
the responsibility of party govern­
ment. Appellant argues vigorously 
and a t length that the closed pri­
mary system chosen by the state 
legislature promotes responsiveness 
by elected officials and strengthens 
the effectiveness of the political par­
ties.

The relative merits of closed and 
open primaries have been the sub­
ject of substantial debate since the 
beginning of this century, and no 
consensus has as yet emerged." Ap-

Stat, T it 26. § 1-104 (1976); Ore Rev Slat 
§247.201 (1985); Pa S ta t Ann T it 25. §2832 
(Purdon 1963); SD Codified Lows §12-4-15 
(1982); W Va Code §3-1-35 (1979); Wyo Stat 
§ 22-3212 (1977). Sixteen S tates allow a voter 
previously unaffiliated with any party  to vote 
in a party  prim ary if  he affiliates w ith the 
party  a t  the tim e of, o r for the purpoee of. 
voting in the prim ary. See Ala Code § 17-13 
14(b) (1985); A rk S ta t Ann § 3 1 2 6  (1976); Ca 
Code Ann §21-2-235 (1982); III Rev S tat, ch 
46. 8 7-43(0) (1986); Ind Code § 3 1 3 1 5  (Supp 
1986); Iowa Code §§43.41, 43.42 (1985); Mas* 
Gen Laws §53:37 (1984); Miss Code Ann §23- 
15575 (1986 pamphlet); Mo Rev Stat 
§ 115.397 (1978); NH Rev S tat Ann §654:34(1 
(1986); N J S ta t Ann § 19:?345 (West Supp 
1986); Ohio Rev Code Ann §3513.19 (SupP
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pellant
[479 US 223] 

invokes a long and distin­
guished line of political scientists 
and public officials who have been 
supporters of the closed primary. 
But our role is not to decide whether 
the state legislature was acting 
wisely in enacting the closed pri­
mary system in 1955, or whether the 
Republican Party makes a mistake 
in seeking to depart from the prac­
tice of the past 30 years.11

We have previously recognized the 
danger tha t "splintered parties and 
unrestrained factionalism may do 
significant damage to the fabric of 
government.” Storer v Brown, 415 
US, a t 736, 39 L Ed 2d 714, 94 S Ct 
1274. We upheld a California statute 
which denied access to the ballot to 
any independent candidate who had 
voted in a party primary or been 
registered as a member of a political 
party within one year prior to the 
immediately preceding primary elec­
tion. We said:

” [T]he one-year disaffiliation 
provision furthers the State’s in­
terest in the stability of its politi­
cal system. We also consider that 
interest as not only permissible, 
but compelling and as outweighing 
the interest the candidate and his 
supporters may have in making a 
late

1885); RI Gen Laws §17-326<c) (1981); SC 
Code §§75-120. 7-9-20 (1976 and Supp 1985); 
Tenn Code Ann § 2-7-115<bX2) (1985); Tex Elec 
Code Ann §162.003 (1986). Four S lates pro­
vide for nonpartisan prim aries in which all 
registered voters may participate, A laska S tat 
Ann §§ 15.05.010. 15.25.090 (1982); La Rev 
S tat Ann §§ 18:401B, 18:521B (West 1979 and 
Supp 1986); Vn Code §24.1-182 (1985); Wash 
Rev Code § 29.18.200 (1965), while n ine States 
have adopted classical "open" prim aries, jn 
which all registered voters may choose in 
*hich party  prim ary to vole Haw Rev S ta t 
5 12-31 (Supp 1984); Idaho Code §§34-102, 34- 
*04. 34-904 (Supp 1986); Mich Comp Laws

(479 US 224] 
rather than an early decision 

to seek independent ballot status." 
Ibid.

The statute in .Storer was designed 
to protect the parties and the party 
system against the disorganizing ef­
fect of independent candidacies 
launched by unsuccessful putative 
party nominees. This protection, like 
tha t accorded to parties threatened 
by raiding in Rosario v Rockefeller, 
410 US 752, 36 L Ed 2d 1, 93 S Ct 
1245 (1973), is undertaken to pre­
vent the disruption of the political 
parties from without, and not, as in 
this case, to prevent the parties from 
taking internal steps affecting their 
own process for the selection of can­
didates. The forms of regulation up­
held in Storer and Rosario imposed 
certain burdens upon the protected 
First and Fourteenth Amendment 
interests of some individuals, both 
voters and potential candidates, in 
order to protect the interests of oth­
ers. In the present case, the state 
statute is defended on the ground 
that it protects the integrity of the 
Party against the Party itself.

s

[5c, 11b, 12a] Under these circum­
stances, the views of the State, 
which to some exlent represent the 
views of the one political party tran-

§§ 168.575. 168.576 <1967 and Sup-> 1986); 
Minn S ta t § 204D.08<4) (1985); Mont Code Ann 
§ 1310501(2) (1985); NI) Cent Code § 16.1-11- 
22 (Supp 1985); U tah Code Ann § 20-319(2) 
(Supp 1986); Vt S tat Ann, T il 17, §2363
(1982); Wis S ta t §§ 5.37, 6 80 (19831984).

12. We note th a t appellant's direst predic­
tions about destruction of the integrity of the 
election process and decay of responsible 
party government are  not borne ou t by the 
experience of the 29 State* which have choeen 
to perm it more substantial openness in their 
prim ary systems than Connecticut has per­
m itted heretofore.
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siently enjoying majority power, as 
to the optimum methods for preserv­
ing party integrity lose much of 
their force. The State argues that its 
statute is well designed to save the 
Republican Party from undertaking 
a course of conduct destructive of its 
own interests. But on this point 
"even if the State were correct, a 
State, or a court, may not constitu­
tionally substitute its own judgment 
for that of the Party." Democratic 
Party of United States v Wisconsin 
ex rel. La Follette, 450 US, at 123- 
124, 67 L Ed 2d 82, 101 S Ct 1010 
(footnote omitted). The Party’s deter­
mination of the boundaries of its 
own association, and of the structure 
which best allows it to pursue its 
political goals, is protected by the 
Constitution. "And as is true of all 
expressions of First Amendment 
freedoms, the courts may not inter­
fere on the ground that they view a 
particular expression as unwise or 
irrational.” Id., a t 124, 67 L Ed 2d 
82, 101 S Ct 1010.11

(479 US 225]
We conclude that the State’s en­

forcement, under these circum­
stances, of its closed primary system

%
13. [1 2 b ] O ur holding today does not estab­

lish tha t s ta te  regulation of prim ary voting 
qualifications may never w ithstand challenge 
by a political party or its membership. A 
party seeking, for example, to open its p ri­
mary to all voters, including members of 
other parties, would raise a different combina­
tion of considerations. U nder such circum ­
stances, the effect of one party’s broadening of 
participation would threaten other parties 
w ith the disorganization effects which the 
statu tes in S torer v Brown, 415 US 724, 39 L 
Ed 2d 714, 94 S Ct 1274 11974), and Rosario v 
Rockefeller. 410 US 752, 36 L Ed 2d 1. 93 S Cl 
1245 (1973), were designed to prevent. We 
have observed on several occasions th a t a 
State may adopt a "policy of confining each 
voter to o single nominating act," a policy 
decision which is not involved in the present 
case. See Anderson v Celebrezze, 460 US 780, 
802, n 29, 75 L Ed 2d 547, 103 5  Ct 1564
(1983); S torer v Brown, supra, a t  743, 39 L Ed

burdens the First Amendment rights 
of the Party. The interests which the 
appellant adduces in support of the 
statute are insubstantial, and ac­
cordingly the statute, as applied to 
the Party in this cose, is unconstitu­
tional.

IV

[2b] Appellant argues here, as in 
the courts below, tha t implementa­
tion of the Party rule would violate 
the Qualifications Clause of the Con­
stitution, Art I, §2, cl 1, and the 
Seventeenth Amendment because it 
would establish qualifications for 
voting in congressional elections 
which differ from the voting qualifi­
cations in elections for the more 
numerous house of the state legisla­
ture. M The Party rule as adopted 
permits independent voters to vote 
in Party primaries for the offices of 
United States Senator and Member 
of the House of Representatives, and 
for statewide offices, but is silent as 
regards

[479 US 226’ 
primaries held to contest 

nominations for seats in the state 
legislature. See supra, a t 212, 93 L

2d 714, 94 S Ct 1274. The analysis of these 
situations derives much from the particular 
facts involved. "The results of this evaluation 
will not be autom atic; as we have recogmzw- 
there is 'no substitu te  for the hard judgment* 
th a t m ust be m ade.’ " Anderson v Celebrezze. 
supra, a t  789-790, 75 L Ed 2d 547, 103 S u  
1564 (quoting S torer v Brown, supra, at 7 . 
39 L Ed 2d 714, 94 S Ct 1274).

14. Article I, § 2, cl 1, provides: " T h e  H o u se  

of Representatives shall be composed ol_n 
bers chosen every second Year by the I cop 
of the several States, and the Electors in e
State shall have the Q u a l i f ic a t io n s  requi ^
for Electors of th e  most numerous Bran 
the S tate Legislature.” The Seven ^  
Amendment, which provides for the 
election of United S tates Senators, sta  ̂
pertinent part th a t "[t]he electors ujsjle 
S tate shall have the qualifications r« i ^
for electors of the mo6t numerous brs 
the S tate  legislatures."

TASHJIAN v REPUBLICAN PARTY OF CONNECTICUT
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Ed 2d, a t 622. Appellant contends 
that the Qualifications Clause and 
the Seventeenth Amendment re­
quire an absolute symmetry of quali­
fications to vote in elections for Con­
gress and the lower house of the 
state legislature, and that the Party 
rule, if implemented according to its 
terms, would require lesser qualifica­
tions for voting in Party primaries 
for federal office than for state legis­
lative office.

The Court of Appeals rejected ap- 
pellant’s argument, holding that the 
Qualifications Clause and the paral­
lel provision of the Seventeenth 
Amendment do not apply to primary 
elections. 770 F2d, at 274. The con­
curring opinion took a different 
view, reaching the conclusion that 
these provisions require only that 
"anyone who is permitted to vote for 
the most numerous branch of the 
state legislature has to be permitted 
to vote" in federal legislative elec­
tions. Id., a t 286 (Oakes, J., concur­
ring). We agree.

D3, 14] We recognize tha t the Fed­
eral Convention, in adopting the 
Qualifications Clause of Article I, 
52, was not contemplating the ef­
fects of tha t provision upon the mod­
ern system of party primaries. As we 
nave said;

may assume tha t the framers 
of the Constitution in adopting 

n not hQVe specifi-
e®.I,y *n mind the selection and 
e 'mination of candidates for Con­
gress by the direct primary any 

°re than they contemplated the 
.^Plication ° f  th e  com merce

^nuse to interstate telephone, 
* * p h  and wireless communi- 

witl?-0, wHieh are concededly 
wh m? ®ut *n determining 

ether a provision of the Consti­

tution applies to a new subject 
matter, it is of little significance 
tha t it is one with which the fram­
ers were not familiar. For in set­
ting up an enduring framework of 
government they undertook to 
carry out for the indefinite future 
and in all the vicissitudes of the 

. changing affairs of men, those fun­
damental purposes which the in­
strum ent itself discloses." United 
States v Classic, 313 US 299, 315- 
316, 85 L Ed 1368, 61 S Ct 1031 
(1941).

[479 US 227]
The fundamental purpose underly­
ing Article I, §2, cl 1, that "[t]he 
House of Representatives -shall be 
composed of Members chosen . . .  by 
the People of the several States,” 
like the parallel provision of the 
Seventeenth Amendment, applies to 
the entire process by which federal 
legislators are chosen. "Where the 
state law has made the primary an 
integral part of the procedure of 
choice, or where in fact the primary 
effectively controls the choice," the 
requirements of Article I, §2, cl 1, 
and the Seventeenth Amendment 
apply to primaries os well as to 
general elections. United States v 
Classic, supra, a t 318, 85 L Ed 1368, 
61 S Ct 1031; see Smith v Allwright, 
321 US 649, 659-660, 88 L Ed 987, 64 
S Ct 757 (1944). The constitutional 
goal of assuring that the Members of 
Congress are chosen by the people 
can only be secured if that principle 
is applicable to every stage in the 
selection process. If primaries were 
not subject to the requirements of 
the Qualifications Clauses contained 
in Article I, § 2 and the Seventeenth 
Amendment, the fundamental prin­
ciple of free electoral choice would 
be subject to the sort of erosion 
these prior decisions were intended 
to prevent.
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[2c] Accordingly, we hold that the 
Qualifications Clauses of Article I, 
§ 2, and the Seventeenth Amend­
ment are applicable to primary elec­
tions in precisely the same fashion 
that they apply to general congres­
sional elections. Our task is then to 
discover whether, os appellant con­
tends, those provisions require that 
voter qualifications, such as party 
membership, in primaries for federal 
office must be absolutely symmetri­
cal with those pertaining to prima­
ries for state legislative office.

Our inquiry begins with an exami­
nation of the Framers' yurpose in 
enacting the first Qualifications 
Clause. It is clear that the Clause 
was intended to avoid the conse­
quences of declaring a single stan­
dard for exercise of the franchise in 
federal elections. The state govern­
ments represented a t the Convention 
had established varying voter qualifi­
cations, and substantial concern was 
expressed by delegates as to the 
likely effects of a federal voting qual­
ification which disenfranchised vot­
ers eligible to vote in the States. 
James

(479 US 223]
Wilson argued that "[i]t 

would be very hard and disagreeable 
for the same persons, a t the same 
time, to vote for representatives in 
the State Legislature, and to be ex­
cluded from a vote for those in the 
National Legislature.” J. Madison, 
Journal of the Federal Convention 
467 (E. Scott ed 1893) (hereinafter 
Madison’s Journal). Oliver Ellsworth 
predicted that "[t]he people will not 
readily subscribe to a National Con­
stitution, if it should subject them to 
be disfranchised.” Id., a t 468. Benja­
min Franklin argued, in the sat..- 
vein, that "[t]he sons of a substantial 
farmer, not being themselves free­
holders, would not be pleased at be­
ing disfranchised, and there are a

great many persona of that descrip, 
tion." Id., at 471. James Madison 
later defended the resulting provi­
sion on similar grounds:

"To have reduced the different 
qualifications in the different 
States, to one uniform rule, would 
probably have been as dissatisfac­
tory to some of the States, as it 
would have been difficult to the 
Convention. The provision made 
by the Convention appears there­
fore, to be the best that lay within 
their option. It must be satisfac­
tory to every State; because it is 
conformable to the standard al­
ready established, or which may 
be established by the State itself." 
The Federalist No. 52, p 354 (J. 
Cooke ed 1961).

[2d] In adopting the language of 
Article I, § 2, cl 1, the Convention 
rejected the suggestion that a prop­
erty qualification was necessary to 
restrict the availability of the fed­
eral franchise. See Madison’s Jour­
nal 468-473; 2 M. Farrand, The Re­
cords of the Federal Convention of 
1787, pp 200-216 (1966). Far from 
being a device to limit the federal 
suffrage, the Qualifications Clause 
was intended by the Framers to pre­
vent the mischief which would arise 
if state voters found themselves dis­
qualified from participation in fed­
eral elections. The achievement o> 
this goal does not require that quali- 
fit :tions for exercise of the federa 
franchise be at all

(479 US 229] .
times precisely

equivalent to the prevailing qua'‘ 1 
cations for the exercise of the fran 
chise in a  given State. The fun 
mental purpose of the Qualificatio  ̂
Clauses contained in Article I. 9 ' 
and the Seventeenth Amendmen 
satisfied if all those qualified to p« 
ticipate in the selection of mem 
of the more numerous branch °
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state legislature are also qualified to 
participate in the election of Sena­
tors and Members of the House of
Representatives.

[2e] Our conclusion tha t these pro­
visions do not require a perfect sym­
metry of voter qualifications in state 
and federal legislative elections 
takes additional support from the . 
fact that we have not previously 
required such absolute symmetry 
when the federal franchise has been 
expanded. In Oregon v Mitchell, 400 
US 112, 27 L Ed 2d 272, 91 S Ct 260 
(1970), five Justices agreed tha t the 
Voting Rights Act Amendments of 
1970 could constitutionally establish 
a minimum age of 18 for voters in 
federal elections, while a majority of 
the Court also concluded tha t Con­
gress was without power to set such 
a minimum age in state and local 
elections. See id., a t 117-118, 27 L Ed 
2d 272, 91 S Ct 260 (Black, J., an­
nouncing the judgments of the

SE PA R A T E

[479 US 230]
Justice S tevens, with whom Jus­

tice Scalia joins, dissenting.

The threshold issue presented by 
this case is whether, consistently 
w>th the Constitution, a State may 
Permit a voter to participate in e' .c- 
i°ns to the Congress while prevent­

ing that same person from voting for 
ndidates to the most numerous 

^anch of the state legislature. If we 
I I^a' n language of Article
the e C‘ Constitution and
into Veventeenth Amendment, the 
*oni fram ers, a°d the rea-

the opinions in Oregon v

of § 2. cl 1, provides: "The House
btr, c. esentatives shall be composed of Mem- 

‘he ito*0 eVerY second Year by the People 
tkat* ®ta les- and the Electors in each

0 have the Qualifications requisite

Court). Appellant’s reading of the 
Qualifications Clause, which would 
require identical voter qualifications 
in state and federal legislative elec­
tions, is plainly inconsistent with 
these holdings. We hold that the 
implementation of the Party rule 
does not violate the Qualifications 
Clause or the Seventeenth Amend- 

• ment because it does not disenfran­
chise any voter in a federal election 
who is qualified to vote in a primary 
or general election for the more nu­
merous house of the state legisla­
ture.

V

[1g] We conclude that §9-431 im­
permissibly burdens the rights of the 
Party and its members protected by 
the First and Fourteenth Amend­
ments. The interests asserted by ap­
pellant in defense of the statute are 
insubstantial. The judgment of the 
Court of Appeals is affirmed.

O PIN IO N S

Mitchell, 400 US 112, 27 L Ed 2d 
272, 91 S Ct. 260 (1970), we must 
answer tha t question in the nega­
tive.

Every person who votes in a fed­
eral election for a Member of ’he 
House of Representatives or for a 
United States Senator mus'. be quali­
fied to vote for candidates to the 
most numerous branch of the state 
legislature. The Constitution has im­
posed this condition of voter eligibil­
ity on congressional elections since 
1789' and on senatorial elections 
since the Seventeenth Amendment 
was ratified in 1913.*

PARTY OF C O N N E C T IC U T
2d 514, 107 S Ct 644

Tor Electors cf the most numerous Branch of 
the S tate  Legislature."

2. "The electors in each S tate  shall hove 
the qualifications requisite Tor electors of the 
most num erous branch of the Stole legisla­
tures."
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As the Court recognizes, ante, at 
227, 93 L Ed 2d, a t 531, a primary 
election is part of the process by 
which Members of the House and 
Sei'ate are "chosen . . .  by the Peo­
ple." US Const, Art I, § 2, cl 1. Cf. 
United States v Classic, 313 US 299, 
315, 85 L Ed 1368, 61 S Ct 1031 
(IS 1). In Connecticut one of the 
qualifications for voters in Republi­
can Party primary elections for the 
lower house of the state legislature 
is that the person be "on the last- 
completed enrolment list of such 
party in the municipality or voting 
district . . . Conn Gen Stat §9- 
431 1,1985). Thus, only enrolled Re­
publicans may vote in the Republi­
can primary for the state legislature.

[479 US 231]
The Court today holds, however, 

that pursuant to the Republican 
Party of Connecticut’s rules, the 
State must permit independent, as 
well as enrolled Republican, electors 
to vote in the Republican primary 
for the House of Representatives and 
the Senate of the United States. This 
facial disparity between the qualifi­
cations for electors of House and 
Senate candidates and the more 
stringent qualifications for electors 
to the state legislature violates both 
Qualifications Clauses.

The Court does not dispute the 
fact that the plain language of the 
Constitution requires that voters in 
congressional and senatorial elec­
tions "shall have" the qualifications 
of voters in elections to the state 
legislature. The Court nevertheless 
separates the federal voter qualifica­
tions from their state counterparts, 
inexplicably treating the mandatory 
"shall have” language of the Clauses

as though it means only that the 
federal voters "may but need not 
have" the qualifications of state vot­
ers. In support of this freewheeling 
interpretation of the Constitution 
the Court relies on what it describes 
as the Framers’ purpose in enacting 
the first Qualification Clause and on 
the judgment in Oregon v Mitchell 
supra, 27 L Ed 2d 272, 91 S Ct 26o! 
Neither of these arguments with­
stands scrutiny.

The excerpts from the debate 
umong the Framers quoted by the 
Court, ante, a t 227-229, 93 L Ed 2d, 
a t 531-533, related to a motion made 
by Gouverneur Morris to amend a 
draft of proposed Art I, § 1, that had 
been prepared by the Committee on 
Detail. To understand the full signif­
icance of that debate it is necessary 
first to consider the provision that 
G ouverneur MorriB w anted to 
change and then to consider the na­
ture of his proposed amendment.

Justice Stewart accurately sum­
marized tha t background in his opin­
ion in Oregon v Mitchell, supra:

"An early  d raft of the  Constitu­
tion provided th a t the States 
should fix the qualifications of vot­
ers in congressional elections sub­
ject to the proviso tha t these quali­
fications m ight ’a t any Time be 
altered and superseded by the Leg­
islature of the United States.’ The 
records of

[479 US 232] 
the Committee on De­

tail show th a t it  was decided to 
strike the provision granting 0 
Congress the au thority  to set vo • 
ing qualifications and to add in f 
stead a clause m aking the qu° 11
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cations 'the same from Time to 
Time as ihose of the Electors, in 
the several States, of the most 
numerous Branch of their own 
Legislatures.’ The proposed draft 
reported by the Committee on De­
tail to the Convention included 
the following:

" 'The qualifications of the elec­
tors shall be the same, from time 
to time, as those of the electors in 
the several States, of the most 
numerous branch of their own leg­
islatures.’ A rt IV, § 1." Id., a t 289, 
27 L Ed 2d 272, 91 S Ct 269 (con­
curring in part and dissenting in 
part) (footnotes omitted; emphasis 
added).

Thus, the draft that the Federal 
Convention of 1787 was considering 
when Gouverneur Morris made his 
motion was abundantly clear—the 
qualifications of the federal electors 
"shall be the same” as the electors 
of the legislatures of the several 
States. J. Madison, Journal of the 
Federal Convention 449-450 (E. Scott 
ed 1893). This provision would en­
sure uniformity of electors’ qualifica­
tions within each State, but would 
not impose a uniform nationwide
standard.*

It was this clause that Gouverneur 
Morris proposed to strike in order to 
substitute a clause permitting Con­
fe s s  to prescribe the electoral quali-

3- Janies Wilson referred to this p art of the 
cn poi]t the Comm ittee on Detail as "well 
th», ant* be 4id not th ink it could be
•nv" / ° r belter. It was difficult to form 
State*" i m ro *e qualifications, for all the 
(v  ' "■ Madison. Jou rnal of the Federal 

nv*ntion 467 (E. Scott ed 1893).

152* ^)7„0P'n ‘on ° f  Justice H arlan , 400 US, a t 
' ^ 2 2 l3 ,  27 L Ed 2d 272, 91 S Ct 260

fications or to adopt a provision 
"which would restrain the right of 
suffrage to freeholders." Id., at 467. 
Not surprisingly, his proposal was 
defeated by a vote of 7-1 because it 
would have disenfranchised a large 
number of voters ir, States that did 
not impose a property qualification 
on the right to vote. Id., a t 467, 468, 
471-472. Despite the Court’s reliance 
on the concerns that led the 

[479 US 233]
Fram­

ers to reject the Morris proposal, 
they shed absolutely no light on the 
reasons why the Committee on De­
tail had previously decided tha t the 
voters’ qualifications in state and 
federal elections "shall be the 
same.” '

The Court’s reliance on the hold­
ing in Oregon v Mitchell is equally 
misguided. That cose tested the con­
stitutionality of certain parts of the 
Voting Rights Act Amendments of 
1970, 84 S tat 314, including the sec­
tion that lowered the minimum age 
of voters in both state and federal 
elections from 21 to 18. Four Mem­
bers of the Court concluded that 
Congress had no such power;4 four 
other Members of the Court con­
cluded that the entire statute was 
valid.* Thus, the conclusions of all 
eight of those Justices were consis­
tent with the proposition that the 
Constitution requires the same qual­
ifications for state and federal elec-

(concurring in port and dissenting in part), 
and opinion of Justice Stew art, id., a t 281. 
287-289, 27 L Ed 2d 272, 91 S Ct 260 (joined 
by Burger, C. J ., and Blackmun, J.).

5. See opinion of Justice Douglas, id., at 
135, 141 144, 27 L Ed 2d 272, 91 S Ct 260, and 
the joint opinion, id., at 229, 280-281, 27 L Ed 
2d 272, 91 S Ct 260 (opinion of Brennan, 
White, and Murshull, JJ-).
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tions.* Only Justice Black concluded 
that the statute was invalid insofar 
as it applied to state elections but 
valid insofar as it applied to federal 
elections. 400 US, a t 125-130, 27 L 
Ed 2d 272, 91 S Ct 260.

Even Justice Black’s reasoning, 
however, supports a literal reading 
of the Qualifications Clause in the 
absence of a federal statute prescrib­
ing a different rule for federal elec­
tions. For he relied entirely on the 
provision in A rt I, § 4, that empow­
ers Congress to alter a S tate’s regu­
lations concerning the times, places, 
and manner of holding elections for 
Senators and Representatives. 400 
US, a t 119-124, 27 L Ed 2d 272, 91 S 
Ct 260. In Justice

[479 US 234]
Black’s opinion, the 

qualifications that the State pre­
scribed for their own voters for state 
offices "were adopted for federal of­
fices unless Congress directs other­
wise under Art I, §4.” Id., at 125, 
27 L Ed 2d 272, 91 S Ct 260.

In this case there is no federal 
statute tha t purports to authorize 
the State of Connecticut to prescribe 
different qualifications for state and 
federal elections. Thus, there is no 
authority whatsoever for the Court’s 
refusal to honor the plain language 
of the Qualifications Clauses. An in­
terpretation of that language linking 
federal voters’ qualifications in each 
State to the States’ existing qualifi­
cations exactly matches James Madi­
son’s understanding:

"The provision made by the Con­
vention appears therefore, to be 
the best tha t lay within their op-

6. This was certainly the view of Justice 
H arlan, *ee id., a t 210-211, 27 L Ed 2d 272, 91 
S Ct 260, and of Justice Stew art and the two 
Justices who joined his opinion, see id , at 
287-290, 27 L Ed 2d 272, 91 S Ct 260. As 
Justice Stew art observed: "The Constitution

tion. It must be satisfactory to 
every State; because it is conform­
able to the standard already estab­
lished, or which may be estab­
lished by the State itself." The 
Federalist No. 52, p 354 (J. Cooi<p 
ed 1961). e

I respectfully dissent.

Justice Scalia, with whom The 
Chief Ju s tice  and Justice O'Con­
no r join, dissenting.

Both the right of free political 
association and the State’s authority 
to establish arrangements that as­
sure fair and effective party partici­
pation in the election process are 
essential to democratic government. 
Our cases make it clear that the 
accommodation of these two vital 
interests does not lend itself to 
bright-line rules but requires careful 
inquiry into the extent to which the 
one or the other interest is inordi­
nately impaired under the facts of 
the particular case. See Anderson v 
Celebrezze, 460 US 780, 788-790, 75 
L Ed 2d 547, 103 S Ct 1564 (1983); 
Storer v Brown, 415 US 724, 730, 39 
L Ed 2d 714, 94 S Ct 1274 (19741. 
Even so, the conclusion reached on 
the individuated facts of one case 
sheds some measure of light upon 
the conclusion that will be reached 
on the individuated facts of the next. 
Since this is an area, moreover, in 
which the predictability of decisions 
is important,

[479 US 235]
I think it worth noting 

that for me today's decision already 
exceeds the permissible limit of Firs 
Amendment restrictions upon t 
States’ ordering of elections.

thus adopts os the federal standard -
dard which each S tate  has chosen for 1'
Id., at 288, 27 L Ed 2d 272. 91 S Ct r 60^ , , .  
opinions of Justice Douglas and Justice 
nan are  silent on the issue.
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In my view, the Court’s opinion 
exaggerates the importance of the 
ussociational interest a t issue, if in­
deed it does not see one where none 
exists. There is no question here of 
restricting the Republican Party’s 
ability to recruit and enroll Party 
members by offering them the abil­
ity to select Party candidates; Conn 
Gen Stat §9-56 (1985) permits arf 
independent voter to join the Party 
oa late as the day before the pri­
mary. Cf. Kusper v Pontikes, 414 US 
51, 38 L Ed 2d 260, 94 S Ct 303 
(1973). Nor is there any question of 
restricting the ability of the Party’s 
members to select whatever candi­
date they desire. Appellees’ only 
complaint is tha t the Party cannot 
leave the selection of its candidate to 
persons who are not members of the 
Party, and are unwilling to become 
members. It seems to me fanciful to 
refer to this as an interest in free­
dom of association between the 
members of the Republican Party 
and the putative independent voters. 
The Connecticut voter who, while 
steadfastly refusing to register as a 
Republican, casts a vote in the Re­
publican primary, forms no more 
meaningful an "association” with 
the Party than does the independent 
0r the registered Democrat who re­
sponds to questions by a Republican 

arty pollster. If the concept of free- 
orn of association is extended to 

Q|. casual contacts, it ceases to be 
p analytic use. See Democratic 
e y United States v Wisconsin 
lo,re*-La Follette, 450 US 107, 130-

Ed 2d 82’ 101 S Ct 1010 
eve (R°well, J., dissenting) ("[Not] 
Part COn̂ 'ct between state law and 
jn t /  ru*es concerning participation 
burdp° nom*Pa t*°n process creates a 
mug, ?,i0n associational rights"; one 
the in, . closely a t the nature of 
of rus*on, in light of the nature 

^ o c ia tio n  involved, to see

whether we are presented with a 
real limitation on First Amendment 
freedoms”).

The ability of the members of the 
Republican Party to select their own 
candidate, on the other hand, un­
questionably

[479 US 230]
implicates an associa­

tion :il freedom—but it can hardly be 
tho igh t tha t that freedom is uncan- 
stiti tionally impaired here. The 
Party is entirely free to put forward, 
if it wishes, tha t candidate who has 
the highest degree of support among 
Party members and independents 
combined. The State is under no 
obligation, however, to let its party 
primary be used, instead of a party- 
funded opinion poll, as the means by 
which the party identifies the rela­
tive popularity of its potential candi­
dates among independents. Nor is 
there any reason apparent to me 
why the State cannot insist that this 
decision to support what might be 
called the independents’ choice be 
taken by the party membership in a 
democratic fashion, rather than 
through a process that permits the 
members’ votes to be diluted—and 
perhaps even absolutely outnum­
bered—by the votes of outsiders.

The Court’s opinion characterizes 
this, disparagingly, as an attempt to 
”protec[t] the integrity of the Party 
against the Party itself." Ante, at 
224, 93 L Eld 2d, a t 529. There are 
two problems with this characteriza­
tion. The first, and less important, »s 
tha t it is not true. We have no way 
of knowing that a majority of the 
Party’s members is in favor of allow­
ing ultim ate selection of its candi­
dates for federal and statewide office 
to be determined by persons outside 
the Party. That decision was not 
made by democratic ballot, but by

5 3 7
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the Party’s state convention—which, 
for all we know, may have been demi- 
nated by officeholders and office seek­
ers whose evaluation of the merits of 
assuring election of the Party’s can­
didates, vis-d-viB the merits of pro­
posing candidates faithful to the 
Party’s political philosophy, diverged 
significantly from the views of the 
Party 's rank and file, 1 hod always 
thought it was a major purpose of 
state-imposed party primary require­
ments to protect the general party 
membership against this sort of mi­
nority control. See Nader v Schaffer, 
417 F Supp 837, 843 (Conn), sum­
marily afFd, 429 US 989, 50 L Ed 2d 
602, 97 S Ct 516 (1976). Second and 
more important, however, even i f  it 
were the fact that the majority of 
the Party’s members wanted its can­
didates to be

[479 US 237) 
determined by outsid­

ers, there is no reason why the State 
is bound to honor tha t desire—any 
more than it would be bound to 
honor a party’s democratically ex­
pressed desire that its candidates 
henceforth be selected by convention 
rather than by primary, or by the 
party’s executive committee in a 
smoke-filled room. In other words, 
the validity of the state-imposed pri-

77~-
mary requirement itself, which we 
have hitherto considered "too plain 
for argument," Am ercan P'..ty 0f 
Texas v White, 415 US 76', 781, 39 
L Ed 2d 744, 94 S Ct ) 296 (1974), 
presupposes that the S tite  has the 
right "to protect the Party against 
the Party itself." Connecticut may 
lawfully require tha t significant ele­
ments of the democratic election 
irocess be democratic—whether the 
Party wants that or not. It is beyond 
my understanding why the Republi­
can Party’s delegation of its demo­
cratic choice to a Republican Con­
vention can be proscribed, but its 
delegation of that choice to nonmem­
bers of the Party cannot.

In the case before us, Connecticut 
has said no more than this: Just as 
the Republican Party may, if it 
wishes, nominate the candidate rec­
ommended by the Party’s executive 
committee, so long as its members 
select that candidate by name in a 
democratic vote; so also it may nomi­
nate the independents’ choice, so 
long as its members select him by 
name in a democratic vote. That 
seems to me plainly and entirely 
constitutional.

I respectfully dissent.
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Decision: Ban on corporate election expenditures under § 316 of Federal 
Election Campaign Act (2 USCS § 441b) held to violate freedom of speech 
as applied to nonprofit corporation formed to promote "pro-life” causes.

SUMMARY

A nonprofit, nonstock corporation, formed to promote "pro-life" causes, 
used its general treasury funds to prepare and distribute a "special election 
edition’’ of its newsletter which (1) urged readers to "vote pro-life" in an 
upcoming primary election, (2) reported the positions of candidates on "pro­
ne ’ legislation, and (3) carried pictures of candidates who supported such 

legislation, but (4) disclaimed any endorsement of particular candidates. 
Investigating a complaint, the Federal Election Commission (FEC) found 
probable cause to believe tha t this publication violated the provision of § 316 
° the Federal Election Campaign Act (2 USCS § 441b) which bars corpora- 
lons frorn using treasury funds to make expenditures in connection with 
V  e*ection to any public office. After conciliation efforts failed, the FEC 

complaint against the corporation in the United States District Court 
„ /  j District of Massachusetts, seeking a civil penalty and other appropri- 
gn? fe. The District Court dismissed the complaint, holding (1) tha t the 
publ ^ ' t*on n°t violate § 441b, and (2) that if § 441b did prohibit this 
and 1Catl0.n> then it violated First Amendment freedoms of speech, press, 

as aPPl*ed to this corporation (589 F Supp 646). The United 
*aa ,.Urt ° f  Appeals for the First Circuit affirmed, holding (1) that § 441b 

able to the special edition, but (2) tha t § 441b violated the First 
■moment as so applied (769 F2d 13).

BhEni aPPeal, the United States Supreme Court affirmed. In an opinion by 
°pinj0 AN’ d » part of which (Parts I, II, III-B and III-C) constituted the 

of the court, expressing in part (as to holding 1 below) the unani-

Bnefs of Counsel, p 1091, infra.
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