


WAL'MC KEL

State of A laska
office of the governor

JCNEAU

April 29, 1991

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Speaker Grussendorf:

Under the authority of art. 11l, sec. 18, of the Alaska
Constitution, | am transmitting a bill relating to the notice
reguired for adoption of emergency regulations. This legislation

is necessary as a result of a recent court decision, Shepherd v.
State, 4FA-90-1514 Civil (March 19, 1991), which held that the
process the state has utilized for the adoption of emergency
regulations for several years is invalid. The purpose of this
legislation is to validate longstanding practice, thereby
permitting the state to continue using present practice.

Under AS 44.62.180, an emergency regulation adopted by an agency
is submitted to the lieutenant governor, and takes effect upon
filing by the lieutenant governor. AS 44.62.250 currently
requires notice of the adoption of an emergency regulation to be

published within 10 days after "adoption" of the regulation. | f
notice is not published within that time, the regulation is
automatically repealed. The Department of Law has always taken
the position that the term "adoption" in this section really
refers to the regulation's "effective date," since there would be
no point in publishing notice of an emergency regulation that was
not in effect and might never take effect. Furthermore, the

practical realities of the situation are that it is often
impossible to finalize and file an emergency regulation, and
ensure that notice of that action is published, within 10 days of
a board's action on it. *

Nevertheless, the superior court held that irrespective of
longstanding state practice, the time limits in AS 44.62.250
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begin running immediately upon a board's taking a vote approving

the adoption of an emergency regulation. This decision will
cause serious problems for several boards, such as the Boards
Fish and Game, that frequently adopt emergency regulations.

This bill will validate existing practice and longstanding
interpretations of the Department of Law with respect to the
notice requirement for emergency regulations. I urge your

support of this measure.

of



Notice of Adoption
of Emergency Requlations

As required by AS 44.62.250, notice is given that under
the authority of AS 15.15.010, the Division of Elections
adopted the following regulation as an emergency
regulation:

6 AAC 27.165: _ _ _

Establishing the authorltY of the director to require a
voter to verify the physical location of his or her residency
by means of attestation In order to qualify to vote in: 1) a
municipal mcorPoratl_on election or 2) a local option election
conducted by the division.

This req,u,lation, took effect Ma¥ 1, 1991, immediately
upon the |I|n% with the Lieutenant Governor, as provided
by AS 44.62.180(3).

This action «is not expected to require an increased
appropriation.

Copies of the regulation may be obtained by writing to
t9h9e811|5e1c0tgr of Elections, P.0. Box AF, Juneau, Alaska

Notice is also given that the Division of Elections intends
to make these regulations permanent under AS 44.62.260,
and any person interested In presenting written statements
or arguments relevant to the action proposed, may do. so.
Writtén statements may be sent to the Director of Elections
at the address indicated above, so that they are received
not later than June 1, 1991, I

DATE: 5/2/91 Chariot Thickstun
Juneau, Alaska i- Director [

AO #91*2060 K F ‘n
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TO: All Commissioners "

/ |
FROM: Walter J. Hickel”sU

Governor

DATE: April 1, 1991
SUBJECT: Procedure after adopting regulations

Currently, after your agencies adopt regulations, the regulations
are sent to the Department of Law for a legal review. I would now
like adopted regulations to be submitted to the Lieutenant

Governor, who will submit the regulation project to the Department
of Law for the legal review.

A control file will be set up in the Lieutenant Governor®"s office
and during the time that the Department of Law 1is preparing their
opinion, the Lieutenant Governor will be reviewing the regulations

to make sure they meet the following requirements that our
administration wishes to implement:

1. Are the regulations procedural. Policy belongs in
statutes not regulations.

2. Are they positive not negative. A "can-do" attitude.

3. Are they readable. Regulations should be clear, concise
and drafted in lay language so people can wunderstand
thenm.

4. Was the public 1input taken into account in the final
adopted version of the regulations.

5. Was the legislative intent followed through to the
regulatory process.

6. Are they necessary. Can government operate just as well
without them.

7. Are they consistent with statutes and other regulations.

This change 1in procedure will allow us to carry out our agenda to

be a responsive Administration and to implement our vregulatory
review program.

Please consider this procedural change effective 1immediately.



MEMORANDUM

State of Alaska

Department of Law

All Civil Attorneys DATE: April 11, 1991
Juneau, Anchorage, Fairbanks; '
and Chief Prosecutor's O ffice FILE NO.
TEL. NO: 465-3600
SUBJECT: New procedure for
adoption of regulations
/1
FROM: etr W. Bush
i/sant Attorney General RECEIVED
na Regulations Attorney APRlZ]%l
Effective immediately, there is a new procedure for the
adoption, amendment or repeal administrative regulations, to
provide for the review and approval of all regulations projects by
the Lieutenant Governor's O ffice prior to their taking effect.
Sara Fisher, an assistant to Mr. Coghill, will be in charge of
reviewing all regulations for the Lieutenant Governor. Governor
Hickel has directed Mr. Coghill review all proposed regulations
to ensure that they meet the following requirements:
mi 1* Are the regulations procedural. Policy
belongs in statutes not regulations.
?c.:;
e 2 Are they positive not negative. A "can-do"
n attitude.

3. Are they readable. Regulations should be
clear, concise and drafted in lay language so
people can understand them.

4. Was the public input taken into account in the
final adopted version of the regulations.

5. Was the legislative intent followed through to

the regulatory process.

jf 6. Are they necessary. Can government operate
just as well without them.
7. Are they consistent with statutes and other
regulations.
Memorandum from Governor Hickel to all commissioners, dated April

1, 1991.
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To implement the Governor's directi-ve, the- following
procedure will be used:
1. At the time a regulations project is first opened in our
office, a copy of the file opening memorandum will be sent to the
Lieutenant Governor's O ffice, and they will maintain a separate

file on each project.

2. Final regulations packages, including public notices and
adoption orders, should be sent by the adopting agency directly to
the Lieutenant Governor's O ffice. That office will then make a
copy of each package before forwarding the original documents on to
us. If you receive a final package directly from an agency, please
immediately send it to me; |I will then deliver it to the Lieutenant
Governor's O ffice, they will copy it and send it back, and I will

then get it back to you.

3. When the fir.al package comes to the Lieutenant Governor's
O ffice, they will begin their review, in conjunction with our lecral
review. Sara Fisher will contact the assigned attorney and work
closely with the attorney in their review. If at any time the
Lieutenant Governor's O ffice determines that a particular

regulation or set of regulations should not be adopted, Sara will
immediately contact the assigned attorney so that he or she can
stop working on the file. Please feel free to contact Sara at any

time with questions or comments.

4. Before any regulations project is forwarded to me for final
technical review and filing with the Lieutenant Governor, the
assigned attorney must get approval for the project from the

Lieutenant Governor's O ffice. The cover memo to me forwarding the
file must clearly state that the project has been approved for
adoption bv Sara Fisher. -Absent this statement, the file will be

immediately returned to the assigned attorney.

Please contact me if you have any questions.

JWB:cl

cc: Lt. Gov. John B. (Jack) Coghill
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Since the Governor has given his directive to have all agencies

submit adopted regulations to my office, 1 would like to inform you
how this will happen.

When adopted regulations are received by my office, we will set up
a control file. A copy the regulation project will be kept in my
office and the original project will be sent to the Department of
Law for legal review. Aft8r we receive the project we will notify
you of the date it was transmitted to Law. The Department of Law
will carry out their normal 1legal review, while my office will

conduct the review as outlined in Governor Hickel"™s directive (see
attached).

The Department of Law has advised me that adopted regulations were
sent to them either by mail or courier, I would Ilike to request a
department courier deliver all regulation projects to my office.
The courier should hand the project directly to Sara Fisher, my

cpecial assistant in charge of the regulatory review. If Sara is
not available the project should be left with Dennis Burns, the
Administrative Code Coordinator. This will ensure the regulation

project was properly received by my office.

Your <cooperation to start implementing these <changes by Monday

April 15, 1991 1is appreciated. Please contact Sara Fisher if you
have any questions.
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Czar

Continued from page Al

game management, said David-
son, cochair of the House Re-
sources Committee.

"OnJy the commissioner of an
agency has statutory authority to
implement regulations, not the
lieutenant governor,” said Rep.
Fran Ulmer, a Juneau Democrat
and attorney. “There Isn’t a lieu-
tenant governor In the Lower 48
who has this kind of power.”

But Hickel maintains he holds
executive authority to designate
the final arbiter of state regula-
tions, Rehmann said. '

“The governor has full author- ;
Ity to delegate to Jack the over-
sight on this,” Rehmann said.
“Jack’s a statewide elected offi-
cial and the governor sees this as
adding greater democracy to the
process."

Coghill made expansion of the
lieutenant governor's power a
key plank in his 1960 election
campaign.

Some regulations have been
mired In the review process for
up to three years by commission-
ers who delegate rule-writing to
their underlings, Coghill said. In-
dustry and Interest groups fre-
quently complain about regula-
tions that unfairly implement
newly passed laws, ho said.

"It’s kdnd of crazy that you
have middle management bu-
reaucracy dictating regula-
tions," Coghill said. “ That's why
It's Important the lieutenant gov-
ernor be the conscience of the
regulatory process."”

Coghill said he already has re-

‘I guess CoghilTs a
regulatory czar
now. | think the
special interests
gain and the public

process loses.’
— Rep. CIiff Davidson,
D-Kodiak

jected rules written by the De-
partment of Transportation and
Public Facilities that would have
further restricted travel of long
double-trailer trucks on the
Kenai Peninsula. Transportation
Commlssidrter Frank Turpin said
the rule would have limited
travel of the 110-foot-long trucks
to between 7 p m, and 7 a.m. on
weekdays on the Sterling and Se-
ward Highways.

Although the trailer trucks oc-
casionally slow traffic, they did
not prompt widespread criticism
from Kenai Peninsula legislators
and residents, confirming Cog-
hill's action, Turpin said.

“He (CoghiU) was light,” Tur-
pin said. “We just didn’t get a lot
of support for the tighter regula-
tions.”

Administration sources said
Coghill gained his newfound au-
thority after a showdown with
Hickel's chief of staff, Max
Hodel, ina meeting with Hickel.

Hodel reportedly defended
commissioners' rule-writing au-
thority. He could noi be reached
for comment. Coghill declined to
comment but made It clear he
now holds Hie power.

“That's the signature of the
governor,"” CoghiU said pointing
to the April 1 Hickel memo. "I'll
let you be the Judge of that."

A regulation is a rule or order
springing from one of 15 execu-
tive agencies in state govern-
ment. Regulations are adopted
under authority of statutes, or
laws, passed by the Legislature.

Commissioners typically
write or oversee the rule-writing

process. The rules are then sent ;

to the Department of Lgw for
technical review and theft to the
lieutenant governor for signa-
ture, typically a formality.

The Administrative Proce-
dures Act, which lays out the
rules for regulation writing,
makes no express provision for
the lieutenant governor tor it»-
sume the authority, said Jam
Cook, an attorney for the Legis-
lature.

However, it appears the gov-
ernor may shift responsibility
within the executive branch from

'the Department of Law to the

governor by executive order,
which issubject to legislative ap-
proval, she said.

Attorney General Charles
Cole did not return several phone
calls for comment on Hickel's
action. Legislators said there has
been no executive order, /rom
Hickel shifting rule-making re-
sponslbillty.

In 1999, an attorney general’s
opinion described the lieutenant
governor's regulatory rule as
largely ceremonial and confined
to rule-slgnLng. Then-Lt. Gov.
Stephen McAJplne blocked regu-
lations restricting h lottery or-
ganization by refusing to sign the
rules.

C

C Z a

carry out our agenda to be a re-
sponslve administration and to
implement our
view program,”
The memo laid out rules requlr,
Ing regulations to be positive and
to exhibit a “ can-do attitude."

A regulatory review tesm wlll
be formed

o g h ill w

Gov. Walter J.

Eric

regulatory re-
Hickel wrote.

in' CogfffiPi office, "N\'"em5,

w0V, Hic
unding 0

I N

' pow e

Hiclcel decision! fires up lawtiial

By DAVE PATRICK
TIMES CAPITAL BUREAU

JUNEAU -
Hickel has given Lt. Gov. Jack
Coghill sweeping new powers to
block proposed state regulations
or order them rewritten,
Rehmann, Hickel's press secre-

b

Rehmann said.

Lawmakers said |
likely unconstitution
allow special Interei
ence CoghilJd to

tary, confirmed Friday. blunt laws
Hickel's action elevates Cog-  written by the
hill over commissioners who Legislature.
previously oversaw regulation- "1 guess
writing and occurred wunan-  Coghill's a
nounced in an April 1 memo regulatory
signed by the governor and sent czar now,”
to his Cabinet officer*. said Rep. Clift
“This change will allow us to; ' Davidson, f
' D-Kodiak.

“1 t-°l
think the special In!
and the public prodfesi
Coghill will now b<
Ject or.revamp an
regulations that deal
gas taxes and royalik
mental safeguards, a
fcaCsai



8§ 44.17.010 Alaska Statutes § 44.17.030

ch 120 SLA 1971; am § 1ch 200 SLA 1972; am § 2 ch 207 SLA 1975;
am § 94 ch 218 SLA 1976; am E.O. No. 39, 8§ 7, 13 (1977); am E.O.
No. 55, § 37 (1984); am E.O. No. 58, § 19 (1984))

44q%vdi8r | ennu% %red In ﬂégerly AS
NOTES TO DECISIONS
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Eub et an E)m ployees, S T et seq; o é ates || 9 to 103,
Sec. 44.17.010. Delegation of functions. The principal executive
officer ofeach state department may assign the functions vested in the

department to subordinate officers and employees. (8 3 ch 64 SLA
1959)

Callateral re erences. — 1 Am. Jur.
o AT | ¥ i
d3 Acri l|Jsrtr Aggnwcyl|6 ecLeq C} S ub |c Inistrative

ect to suc

enc 11 257 £Oa v66|7 12%

Sec. 44.17.020. Divisions. The principal executive officer of each
department may, with the approval of the governor, establish divi-
sions or other adminiutrative or organization units within the depart-
ment in the interests of economy and efficiency and in accord with
sound administrative principles and practices. (8 3 ch 64 SLA 1959)

Sec. 44,17.030. Regulations. The principal executive officer of
each department may adopt regulations, consistent with law or regu-
lations established by the governor, for

(1) the administration of the department;

(2) the conduct of employees;

(3) the distribution and performance of business; and

(4) the custody, use, and preservation of the records, documents,
and property pertaining to department business. (8 o ch 64 SLA 1959)

14
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uirements 0 substance are upaut Fishertes Entry Comm'n. 680 P.2d 13
rlz%d and unenforceable. State v. Tanana Aﬁaska 19843y

Collateral references. — 1and 2 Am. 73 C.J.S.. Public Administrative Law
Jur. 2d Ad Inistrative Law. § | et seq.  and Procedure. $ 1 et seq

Article 1 Application and Effect.

18 Application to State Organization 30 8on3|stency between regulation and

0 statute
20. Autﬁonty to adopt, administer, or
enforce” requlations

Sec. 44.62.010. Application to State Organization Act of 1959.
Rule-making power conferred by ch 64 SLA 1959 is subject to this
chapter. <$¢ 2(4) art | (ch 1) ch 143 SLA 1959)

Rewsorﬁ notfes — It is nat possible to Rowe[]s referred to are scattered through-
ellmhnatet e reference tg,ch b4 SLA &9 59 hut this revision,
In the above section. The rule-making

NOTES TO DECISIONS

Cited in Davhoffv. Temsco Helicopters.
Inc.. 712 P.2 885 (A ﬁas a 1883)IO

Sec. 44.62.020. Authority to adopt, administer, or enforce reg-
ulations. Except for the authority conferred upon the lieutenant gov-
ernor in AS 44.62.130 — 44.62.170. AS 44.62.010 — 44.62.320 do not
confer authority upon or augment the authority of a state agency to
adopt, administer, or enforce a regulation. To be effective, each regu-
lation adopted must be within the scope of authority conferred and in
accordance with standards prescribed by other provisions of law. i§ 4
art I (ch 1) ch 143 SLA 1959)

179



NOTES TO DECISIONS

Authorization for regulations. — In
determining whether a regulation is au-
thorized hy statute the Court of Appeals of
Alaska looks to four things: First, the
scope of authority conferred by the autho-
rizing statute; sécond, the extent to which
the regulation is in accordance with "stan-
dards R,rescrlbed by other provisions of
law"; third, the extént to which the regu-
lation is consistent with the authorlzmg
statute; and fourth, the extent to whic
the regulation is reasonably necessary, to
carry out the purpose of the authorlzm%
statdte. Beran v. State. 705 P.2d 128
‘Alaska .Ct. App., 1985', :

Me(?nl of "In accordance with
standards prescribed by other provi-
sions of law." — The wards of this sec-
tion. "in accordance wjth standards pre-
scribed by other provisions of law." mean
nothing more than if standards are ﬁre-
scribe b}/ provisions of law other than
those contained tn this cha(fter, then they
must be recognized and aghered to. This
language doe3 not mean that regulations
cannot be validly adopted by an“adminis-
trative agency “unless" standards_have
been grescnbed. Boehl v. Sabre Jet Room.
Inc.. 349 P.2d 585 (Alaska 1960).

In the absence of exlor,ess statutory
authorization a regulation Imposing
strict liability but providing for punish-
ment by possible imprisonment is_not “in
accordance, with standards_prescribed ta/
other_provisions of law." Beran v. Staté.
705 P.2d 1280 (Alaska CI. App. 1985,

Refor_d should give explanation for
regulation. — This chapter does not spe-
cifically require a decisional statement
when an agency promulgates a regula-

Collateral references. — 1 Am. Jur.
2d. Administrative Law. %92 to 97.

tion: however, when an agency promul-
?ates a regulation, the record should at
east explain the reasons for the agency's
action. Johns v._ Commercial FiSheries
%618t8ry Comm'n. 758 P.2d 1256 (Alaska
Ju?mal review of administrative
regulation, — Where an administrative
requlation has been adoPted In accordance
with the procedures set forth in the Ad-
ministrative Procedure Act, and it ap-
pears that the legislature has intended to
commit to the agency discretion as to the
Partlcular matter that forms the subject of
he re%ulatlon, the supreme court will re-
view the regulation in the following man-
ner. First, It will ascertain whether the
requlatlon IS consistent with and reason-
ably necessary to carry out the purposes ol
the’ statutor Ip_rowslons conferring rule-
makmg authority on the a?ency. IS as-
pect of eview inSures that the agency ha-
not, exceeded the power delegatéd hv tnu
qulslature._Second, the supreme court
will determine whether the regulation Is
reasonable and not arbitrary. This latter
inquiry is Droper in the review of any leg-
Islative enactment. Kellv. v. Zamdrelld.
48% P.2d 906 (Alaska 1971)_ ,
tandard of review. — This section
and AS 44.62.030 provide guidance as in
the standard of review for regulations
adopted pursuant to an administrative
agency's  quasi-legislative rule-makin
function. Kelly v. Zamarello. 486 P.2d 90(1
(Alaska 1971>
A v. Anderson. 749 P.2d

e v, Alveska Pipeline
20 76 (Alaska 19861,

73 CJ.S.. Public_ Administrative Law
and Procedure. § 87 et seq.

Sec. 44.62.030. Consistency between regulation and statute.

If, by express or implied terms of a statute, a state agency has author-

ity to adopt regulations to implement, interpret, ma

e specific or oth-

efwise carry out the provisions of the statute, a regiulatlon adopted is

not valid or effective unless consistent with the statute and

reason-

ably necessary to carry out the purpose of the statute. (§ 5art | (ch 1)

ch "143 SLA 1959)
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aka looks to four things: First, the
scope of authority conferred by the autho-
rizing statute: second, the extent to which
the regulation is in accordance with "stan-
dards R_rescrlbed by other provisions of
law”; third, the extént to which the regu-
lation is consistent with the authorlzmﬂ
statute: and fourth, the extent to whic
the regulation is reasonably necessary to
carry out the purpose of the authorlzmﬂ
statite. Beran v. State. 705 P.2d 128
'Alaska Ct. App. 1985). o
Statute prevails over confll_ctln_tg reg-
ulation. — The statute delegating ifs law-
maka power to government agencies to
make faw through“regulations defines the
agency's authority to promulgate r_e(I;ula-
tions ‘and thus if there is a conflict be-
tween the statute and a requlation, the
statute prevails, Chevron, US.A.. Inc. v.

Hammond 'A77-195 Civili. — F. Supp.
'D. Alaska 1978).
Attorney general could not save

provisions offormer AS 30.25 from un-
constltutlonallt&/, under Alas. Const.,
art. IX. 8 7, by directing promulgation
of regulations inconsistent with stat-
ute. — See Chevron US.A.. Inc. v. Ham-
mond (A77-195 Civil), ~ F Supp. 'D.
Alaska 1978). _
Re?_ul_atlon accorded. presumption
of validity. — An administrative regula-

tion must be accorded a presumption of
validity, and the challenger of the requla-

tion must demonstrate its invalidity.
Union Oil Co. v. State. 574 P.2d 1266
'Alask_a_1978). _ o _
Judicial review of administrative

V, K]

ministrative Procedure Act. and it ap-
pears that the legislature has intended to
commit to the agency discretion as to the
?artlcular matter that forms the subject of
he regulation, the supreme court will re-
view the regulation in the_followmﬁ man-
ner. First, 1t will ascertain whether the
reg?ulatlon IS consistent with and reason-
ably necessary to carry out the purposes of
the statutory” provisions conferring rule-
making authority on the a(%ency. IS as-
pect ofreview inSures that the agency has
nol exceeded the power delegated by the
legislature. Second, the court will deter-
mine whether the regulation is reason-
able and not arbitrary. This latter inquiry
IS proper in the review of anY qulslatlve
enactment. Kelly v. Zamarello. -186 P.2d
‘Mp 'Alaska 1971). , _
Standard of review. — This section
ind AS 44.62.020 provide guidance as to
the standard of review for regulations
Adoptcd pursuant to an administrative
agency's  quasi-legislative rule-makine
function. Kelly v. Zamarello. 486 P.2d 906
Alaska 1971). _
Regulation” invalid under this sec-
tion.” — See State v. Alyeska Pipeline
Serv. Co., 723 P.2d 76 (Alaska 1986).
Applied in State v. Anderson, 749 P.2d
1342"(Alaska 1988); State v. Korean Air
Lines Co.. Squ. C1."Op. No. 3447 (File No.
S-2438),  Pa2d 1989

Quoted in Chevron U.

LeResche. 663 P.2d
Kuhn v. State. 692 P.
1983): State v. Eluska.
Alaska Ct. App. 1985).

A. Inc. v

923 (gAlaska 1983";
20 261 'Alaska
698 P2d 174

Article 2. Submission, Filing and Publication of Regulations.

Section ,
Submitting regulations
Styie andforms
Preparation and filing
Fees

40.
h0.
00.
0. .
80. Endorsement and filing

Section _ -

100. Presumptions from t|||nP _

110. Presumptions from. publication
120. Voluntary submitting and pubiica-

tion |
125. Regulations attorney
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~In this memo a reference to "regulations” includes orders of repeal.

& The scope of the delegation can be more completely understood by reviewing the April 11,1991,
Department of Law memo on this subject.

The statutes do not give the lieutenant governor any review power over the regulations that arc
submitted to him.

Mail Stop 3101



Senator Arliss Sturgulewski
April 19, 1991
Page 2

Under art. |Il, sec. 23, of the state constitution the governor is authorized to make
changes In the organization of the executive branch or in the as,su{;nment of functions
among its units that he considers necessary for efficient administration.*However,
if the Thange requires the force of law, he' must use an executive order.

At first glance, the extra steps could be characterized as merely an internal
reassu;znment of executive branch regulation review functions infierent in the
re ubaS eo OIry process, a reassignment that"does not require more than the memo that

However, the deleg%ation actually conflicts with the statutes governing the adoption
of re?ulahons, andthe delegation appears to significantly altér the présent statutory
planor adopting regulationis by adding these particular steps.

The delegation conflicts with AS 44.62.250, which establishes the procedures for
adopting emergency requlations, Under that section, the ado th ag?ency IS directed
to immediately submit a copy.of an emergency regulaﬂon to the lieutenant governor
for filing. Under the delegdtion, adopte re?ula lons are required to be stbmitted
to the lieutenant governorfor his review, notfor filing by him.

The delegatlon also contradicts, the responsibilities given to, the Department of Law
under AS 4462125 The lieutenant governor~essentially controls when the
requlations are transmitted to the department. He also controls whether or not the
department can perform its final review of the regulations. Because the lieutenant
governor controls when and if the department reviews regulations, it contradicts the
affirmative requirement in AS 44.62.125 that the dfpartment review requlations.

The scope of the lieutenant governqr's review hoth enlarges and conflicts with the
statutory plan. Under the Oelegation, the lieutenant governor Is to review the
requlations for such items as heing positive, not negative, and for a "can-do" attitude.
These criteria are not usually required for the “adoption of regulations, I the
lieutenant governor bases his ~ disapproval on these items, the disapproval may be

4 This section reads as follows:

Section 23. Reorganization. The governor may make changes in the organization
of the executive branch or in the assignment of functions among its units which
he considers necessary for efficient administration. Where these changes require the
force of law, they shall be set forth in executive orders. The legislature shall
have sixty days of a regular session, or a full session if of shorter duration, to
disapprove these executive orders. Unless disapproved by resolution concurred in
by a majority of the members injoint session, these orders become effective
at a date thereafter to be designated by the governor.



considered to conflict with the present statutory plan because it imposes new
requirements on regulations beyond those already required. ¥

During the review, the lieutenant governor also must consider whether "public input"
has been taken into account in the final adopted version of the regulations. The
ﬁres_ent statutory plan addresses gubllc review by establishing cerfain notice and

earing requirements ‘e.g. AS 4462.190 and 44.62.210). Once these are satisfied
under the present statutofy plan, the requlation should be considered to have satisfied
any "Pubhc input" requirements. Disapproval based on this point may conflict with
thé statutory plan because it requires more than is required by the Statutory plan
governing the adoption of regulations.

The timing and potential of the review appear to be significant. Under the present
statutory process, by the time the regulation is ready for'the final Department of Law
approvl, the regulation has gone thirough all of the requirements for the regulation
under the statutory system, except for the final department review and submission to
the lieutenant gavernor for technical f|||ngb At that Pomt the requlations have
essentially been "adopted” by the agency, but have not become "eftective”. The
addition of the Jieutenant goviernor's general review with the potential for disapprov-
mg the regulation at that point appéars to alter the established statutory plan for
adopting regulations.

Because of these conflicts and alterations force, of law is required to make. these
chanPe_s and the, governor. must use an executive order. Since the adoption of
requlations is basically alegislative function delegated to the executive branch, a court
is more likely (than vhen examining traditional executive functions) to hold that the
Igovernor cannot make these changes without an executive order.” The delegation
rom the Ie%|s|ature would be more narrowly construed, and the court could “more
easlly find that the changes require the forcé of law.

In conclusion, although the outcome of a court review cannot be predicted in this
situation, 1t is my opim'on that the governor cannot delegate the power to review
re?ulatlons to the lieutenant governor as he has done in"his April 1, 1991 memo,
unless he USes an executive order.

If | may be of further assistance, please advise.
TLBrpl

91-279.pIm



DIVISION OF LEGAL SERVICES

LEGSLATIVE AHFAIRS AGENCY
STATE OF ALASKA
P.O. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 { Mail Stop 3101
MEMORANDUM April 22, 1991

SUBJECT: Executive orders

TO: Representative Max Gruenberg, Jr.
FROM: Tamara Brandt Cookv” Cs
Director

You have informed me that you have a copy of the memorandum written by Terry
Bannister on April 19 addressing the issue of whether the Governor may transfer to
the Lieutenant Governor the broad regulation review function that the Lieutenant
Governor has indicated he intends to exercise. In that memorandum, Terry Bannister
concluded that such a transfer would require changes in statute and, therefore, could
probably be accomplished only through a executive order. You have questioned
whether, even by utilizing an executive order, the transfer could be accomplished.
Article Ill, Sec. 23 of the state constitution provides:

The governor may make changes in the organization of the executive branch
or in the assignment of functions among its units which he considers necessary
for efficient administration. Where these changes require the force of law,
they shall be set forth in executive orders. The legislature shall have sixty days
of a regular session, or a full session if of shorter duration, to disapprove these
executive orders. Unless disapproved by resolution concurred in by a majority
of the members in joint session, these orders become effective at a date
thereafter to be designated by the governor.

I have found only one case discussing this section of the constitution and it is not
particularly on point. fSuber v. Alaska State Bond Committee. 414 P.2d 546 (Alaska
1966) holding the section not implicated where the Commissioner of Commerce
created an executive agency to carry out the provisions of legislation when the
legislation gave him specific authority to hire staff) However, the section is discussed
in the Alaska Constitutional Convention Proceedings (pages 2226-2229) and it
appears clear that the delegates viewed this section as providing the Governor the
power, as an administrative matter, to reorganize the functions of the executive
branch, but not particularly, to enlarge, diminish, or otherwise alter those functions.



NORDALE: | Hu,st perhaps could amplify the Committee’s thmkm? at bit on
this. . We were thinking primarily of laws Setting up boards and sort-of sloppy
administration, aswe have at the present time. “Now then, when the governor
sees there are too many departments Set up functioning by themselves or
functioning under boards and there isn't any coordination, he has the right to
suggest a feorganization and a different asSignment of functions....

LONDBORG: Mr. President, just another word along that line, and
| think Mrs. Nordale brought it out quite clear, now'the other way
would be if the,qovernor wanted some reorganization he would have
10 90 to the legislature and have a bill introduced by somebody or on
his”own request and that bill would be acted upon to make this
necessary change.. Far instance, deleting a certain board or ceasing its
functions and puttm? it under the single dlepartment head or something
of that nature, whatever major change he would want he would havé
to depend upon the Jegislature to” pass that bill and get it into
operation. Doing It this Way, he sets forth an executive order but it
does not hecome effective until it sth through the next session of the
legislature. without being voted out by the législature. | suppose you
could call it reverse legiSlation. The governoi makes a new law and if
the legislature does not want it done away with, well, then they can let
it go through, but | think it runs in line with the stro_nP executive we
have wheré he can set forth his changes and the legislature b belngi
silent on it, in that way they approveé of the order. (Constifutiond
Convention Proceedings, Part I1l, Page 2229)

So, It appears quite clear that the Governor could move resRonslbllmes regarding the
review of regulations from the Department of Law.to the Lieutenant” Governor
through an executive order that would be subject to legislative disapproval. However,
what has been proposed in the current situation, involving extensive review of existing
requlations as well as a fwo-tiered review of new regulations invalving both thé
Ligutenant Governor's office the Department of Law, appears to go beyond what
may be accomplished through an executive order. Legislation may Well be required
to accomplish all that is proposed.

mi

TBC
91-074.mai
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J Version: HB 308

STATE OF ALASKA (H) pubiisn QOate:4/29/91

1991 LEGISLATIVE SESSION

Fish and Game

Revision Date: 4/17/91 Department Affected:

Title: Timely notice for emergency BRU: All divisions
regulations Component: All divisions

Sponsor!

Requestor: Governor COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0
| CAPITAL 0 0 | o 0 0
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OTHER n n 0 0 0
TOTAL 0 0 0 0 0
POSITIONS:

FULL-TIME n n n 0 0
PART-TIME 0 0 0 0 0
TEMPORARY n 0 0
Estimate of current year impact: No current year impact

Prepared By: ~ McKie Campbell - phone: 465-4 +%°
Division:  CommissioM&f-§ HFFice Date; 4170,
Approved by Commissioner: "RtPAj U f j¢gALTA
Agency: Fish and Game \) Date:

FY 97
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Version; HB 308

STATE OF ALASKA !
1991 LEGISLATIVE SESSION (H) Publish Date: A/29/91

Revision Da e: Department Affected: Department of Law
Title: ™An Ait relating to notice of 8RU: Legal Services
adoption of emergency regulations..."” Component: Operations

Sponsor: _Ry rfcquest of the Governor

Requestor: Governor"s Office COMPONENT SERIAL NO.
Expenditures/Revenues. (Thousands ol Dollars)

OPERATING FY 92 FVv 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0 - -0 - -0 - 0
CAPITAL
REVENUE
FUNDING: (Thousands of Dollars)
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TOTAL
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TEMPORARY
Estimate of current year impact:,
ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis.
X cs1
Prepared By: Richard 1. Peeues.”-Director Phone: 465-367
Division: Mmj.niiitratlv~e~ces/ i fp Date: April.18, m2JL
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Agency: Department of Lav Date: April 18. 1991
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.

This bill amends AS 42.62.250 by changing the notice requirements for
the adoption of emergency regulation to require that notice of adoption shall be
made within five days after filing by the lieutenant governor, instead of within
five days after adoption of emergency regulations. This change validates
longstanding practice, and it is needed to conform to a recent court decision in
Shepard v. State. Approval of the bill will not have a fiscal impact on the

Department of Law.

page 2 of 2
COMMITTEE COPY



§ 44.62.175 Alaska Statutes S 44.62.17%5

Ic) The lieutenant governor shall provide to the Legislative Affairs
Agency the text of each issue of the journal in a computer-readable

magnetic medium compatible with the Ie?islative data processing sys-

tem. The Legislative Affairs Agency shall retain the text of each Issue
of((tjt;eﬁournal in a computer-readable magnetic medium.

he lieutenant governor shall sell individual copies of and sub-

scriptions to the journal at a price reasonably calculated to offset the
cort of publication and distribution. The commissioner of administra-
tion shall separately account for money collected under this subsec-
tion that the lieutenant governor deposits in the general fund. The
annual estimated balance in the account may be used by the legisla-

ture to make appropriations to the office of the lieutenant governor to
carry out the purposes of this section.

(e] A person may not maintain an action based on publication or

lack of publication” in the journal.

f) In this section
2

B
am § 48 ch 106 SLA 1
SLA 1987)

Revisor’'s notes. — To correct manifest
errors in (a{(4) of this section, a reference
to AS 46.11.030 _
cause that section was repealed in 1983,
and in 1986 a reference to AS 37.05.316
was substituted for a reference to AS
37.05.315(d). o
Cross references. — For legislative
findings, see S 1, ch. 59. SLA 1985 in the
Temporary and Special Acts. .

Effect of amendments. — The first
1986 amendment added paragraph (10) of
subsection (a).

030 was deleted in 1985 be-

1) 'journal” means the Alaska Administrative Journal; and
"publish” means_to make available to the public

A) through the legislative data processing sgstem; and

in printed form. 5§ 2 ¢h 59 SLA 1985 am

5 ch 87 SLA 1986;

86; am § 80 ch 138 SLA 1986; am § 76 ch 14

The second 1986 amendment substi-
tuted "AS 36.30.130" for "AS 37.05.230"
in paragraph (3) of subsection (a) and de-
leted "AS 19.10.190; AS 19.40.020: AS
35.15.030; AS 36.98.030; AS 37.05.230"
following "18.55.320;" in paragraph (4i of
subsection la). _

“The third 1986 amendment inserted
"individual copies ofand" in the first sen-
tence and added the last two sentences in
subsection 5d.

The 1987 amendment inserted "AS
36.30.210" in subsection (a)(4).

Article 4. Procedure for Adopting Regulations.

Section

160. Effective date

190. Notice of proposed action

195. Fiscal notes on regulations
200. Contents of notice

210. Public proceedings

220. Right to petition

230. Procedure on petition

240. Limitation on retroactive action

Section .

250. Emergency regulations

260. Limitation on effective period of
emergency regulatio. ;

270. Slate policy

280. Purpose of AS 44.62.180 —
44.62.290

'290. Limits of the agflication of AS
44.62.'80 - 44.62.290

188

544.62.180

oSS
g'r?cne%*m %rsﬁ%)ﬂf t0

B promulgation'p

_Sec. 44.62.18
filed bﬁ the lie-
after the date .

(1) otherwise
regulation or o;
effective on the

(2) itisa regi
agency, in whic
ant ?ove_rnor oi
written instrun
order of repeal

@ it is an ei
AS 44.62.250, 1I:
constituting the
emor, together
which, in'that e
ant ?ove_rnor 0
writen instrur
order of repeal

(4) alaterda
ment submittei
(8 3 art IV (cl

ited in. Muki
A

Sec. 4462.1!
before the adoj
the proposed a
_ ”p publisher
industry publi
Alaska”Admin

(2) mailed t
progos_ed actio

(3) if the ag.
commissioner



S 44.62.180 State Government 344.62.190

Opinions of nttorney genernl. — The  ministrative Procedure Act. The list is
Department of Labor can Rubllsh its listof ~ merely a compilation of chemicals and
designated toxic and hazardous sub-  substances from sources already identified

stances pursuant to AS 18.60.030(12) and by the legislature. Julv 18. 1984 Op. Att'v
AS 18.60.105(a) without going Khr%ugh Gen. g P
the promulgation proceeding in the Ad-

_Sec. 44.62.180. Effective date. A regulation or an order of repeal
filed bK the lieutenant governor becomes effective on the 30th day
after the dace of filing unless _

(1) otherwise specifically provided by the statute under which the
regulatlon or order of repeal is ado?ted, in which event it becomes
effective on the day prescribed by the statute;

(2) it is aregulation prescribing the organization or procedure ofan
agency, in which event it becomes effective uBon fI|In? by the lieuten-
ant governor or upon a later date specified by the staté agency in a
writfen instrument submitted with, or as part of, the regulation or
order of repeal; _

<?2 It is an emerﬁency requlation or order of repeal adopted under
AS 44.62.250, in which case the finding and the statement of the facts
constituting the emergency shall be submitted to the lieutenant gov-
ernor, together with the emergency regulation or order of repeal,
which, in"that event only, becomes effective ugon filing by the lieuten-
ant governor or upon a later date specified by the staté agency in a
written instrument submitted with, or as part of, the regulation or
order of repeal; , _ o

< 1a later date is prescribed by the state a%en,cy in a written instru-
ment submitted with, or asspart of, the regulation or order of repeal.

3art IV (ch 1) ch 143 SLA 1950: am § 7 ch 40 SLA 1969)

NOTES TO DECISIONS

Cited in Mukluk Freight Lines v. ough v. Hammond, 726 P.2d 166 (Alnska
>'nbors Alaska Drilling, Inc., 516 P.2d 408 1986).
Alaska 1973); .Matanuska-Susitna Bor-

Sec. 44.62.190. Notice of proposed action, ta) At least 30 days
»efore the adoption, amendment, or repeal of a regulation, notice of
mie proposed action shall be _ .

‘11 published in the newspaper of general circulation, or trade or
odtistry publication, that the state agency prescribes and in the
-Maska” Administrative Journal; _ _

mailed to every ﬁerson who has filed a request for notice of
Proposed action with the state agency; _ _

"J' if the agency is within a department, mailed or delivered to the

"roniissioner of the department;



i) 44.62.190 Alaska Statutes X ggghes) |«]‘ii

4) when appropriate in the judgment of the agency,
. (A) mailed to a person or group of persons whom the agencv |,.
lieves is interested in the proposed action, and

(B) published in the additional form and manner the state ageru-

prescribes;

(51furnished the Department of Law together with a copy of u
proposed regulation, amendment, or order of repeal for the depart-
ment's use in pregarmg.the opinion required after adoption and bofor,

filing by AS 44.62.06

(6) furnished to all incumbent State of Alaska legislators and tx

Legislative Affairs Agency;

> furnished to the standing committee of each house of the legisia-
ture having legislative jurisdiction over the subject matter treated b\
the regulation-under the Uniform Rules of the Alaska State Legisla-

ture, together with a copy of the proposed regulation

amendment, or

order of repeal for the committee’s use in conducting the review autho-

rized by AS 24.05.182

(8) furnished to the staff of the Administrative Regulation Review

Committee.

_(b) If the form or manner of notice is prescribed by statute, in addi-
tion to the requirements of filing and majling noticé under this chap-
ter, the notice shall be published, posted, mailed, filed or otherwise-
publicized as prescribed by the statute. S
(c) The failure to mail natice to a person as provided in this section

does not invalidate an action taken

Dy an agency under AS 44.62.180

— 44.62.290. (§ 5 art IV (ch 1) ch 143 SLA1959: am S 2 ch 149 SLA
1962: am § 1¢ch 3 SLA 1968: am § 16 ch 143 SLA 1968: am S 4 ch 64
SLA 1978; am §5 ch 1 SLA 1982; am §3 ch 59 SLA 1985)

Effect of amendments. — The 1985
amendment in paragraph (11of subsection
iai substituted "that" for "which" and
Jadded ‘]and in the Alaska Administrative
ournal,"

pinions of attorney general. —
There are few cases and little text discus-
sion of the re?une_ments of notice and the
sufficiency of notice in proceedings for
adoption ‘of rules and regulations.” 1959
Op. Atty Gen., No. 26.
~ Where a lengthy re%ulatlon on one sub-
ject is to be proposed the best policy would
be to briefly summarize the content and
purpose of the regulation. 1959 Op. Attly
Gen.. No. 26. o

If onlg a very short regulation is pro-
posed then ordinarily it would be most
Practlcable to set forth the regulation in
ull. 1959 Op. Att'y Gen.. No. 26.

Where a great many regulations are to
be promulgated which are of a varied na-

ture. such as fish and game regulations,
or oil leasing regulations, then the 0. >
practical thing to do would be to give a
general listing of the subjects to be cov-
ered, a reference to any other existing
body of regulations which are bel_nﬁ
adopted, amended or superseded whic

m|ght be informative to the particular
public or industry concerned such as a
reference to existing regulations ofa state
agency or department or to existing fed-
eral regulations! and a brief listing of any
significant changes which are proposed if
an existing body of regulations 1s to be
effected. In such care it would be well to
indicate that copies of the proposed regu-
lations can be obtained from the agency in
order to indicate the agency has done ev-
erything reasonably possible to give the
public affected by its regulations an op-
portunity to familiarize itself with the
regulations and to prepare itselfto submit
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§ 44.62.190 State Government § 44.62.190

its views at the hearing. This should con-
stitute substantial compliance with the
Administrative Procedure Act and would
serve the purpose of the act. 1959 Op.
Atty Gen., No. 26.

And when a summary of a large num-
oer of proposed regulations is to be used it
would be safe for the departments and
agencies of the state government to follow
the Ohio and federal practice and to give
notice of the areas in which regulations

may or may not be promulgated by Iisting
the subject matter to which the propose
rules would relate. 1959 Op. Alt'v Gen.,
No. 26,
_Public notice referring only to regula-
tion numbers and subject headings. — See
195P Olp. Att'y Gen., No. 26.
For illustrations of the notice requirel
W this section, see 1959 Op. Att'y Gen.,
0. 26, Exhibit? A, B, C and D.

NOTES TO DECISIONS

The rule-making function of an ad-
ministrative agency frequently resem-
bles the legislative process of passing
a statute. Each entity determines the
need for a particular enactment in light of
chosen policies; each has procedures for
the expression of views upon the merits of
the ﬁroposal; and each, after consideration
of the relevant policies and arguments,
decides whether to adopt the proposed en-
actment. When administrative rule mak-
ing is based upon clear authority from the
Iedg|slature to formulate policy in the
adoption of regulations, the rule-making
activity takes on a quasi-legislative as-
pect. Under proper standards, such dele-
gations of legislative power to administer
agencies are constitutional. Kellg v.
Zamarello, 486 P.2d 906 (Alaska 1971).

Regulations adopted by the Com-
missioner of Natural Resources are
subject to_the rule-making provisions of
the” Administrative Procedure Act (AS
44.62) and must be adopted according to
the procedures set forth therein. Among
the required procedures for adoption of
regulations are notice of the proposed
adoption, a public hearing in which any
interested person may submit statements
to the agency, filing ‘of the regulation, if
adopted, with the secretary of state &r]ow
the lieutenant governor', and publication.
I1<997II1\5 v. Zamarello, 466 P.2d 906 (Alaska

Failure to specify in regulation in-
corporating building code where cop-
ies of code could be obtained did not
«"validate regulation. Northern Lights
Motel. Inc. v, Sweaney. 561 P.2d 1176,
altgf%ion rehearing, 563 P 2d 256 (Alaska

Agency cannot adopt future amend-
ments tocode, etc., by reference. — Ac-

191

cording to the Legislative Affairs Agency
[now Department of Law| drafting man-
ual, an administrative agency may not
adopt by reference a code or $et of stan-
dards from another state, the federal gov-
ernment or a private organlzatlon and
growde that future amendments as they
ecome effective are being adopted also.
Northern Lights Motel, Inc. v. Sweaney,
561 P.2d 1176. affd on rehearing, 563
P.2d 256 (Alaska 1977). .

One reason for the prohibition against
delegation of the future law-makin
power of the state to private groups is tha
when amendments are adopted by these
groups the public does not necessarily re-
ceive notice of, or have an oppjrtunity to
comment on or criticize, the amendments,
as it does when they are adopted by the
Ieﬁlslature or promulgated under the
Alaska Administrative Procedure Act.
Northern L|g7hts Moiol Inc. v. Sweaney,
561 P.2d 1176, affd on rehearing, 563
P.2d 256 (Alaska 1977). ,

Clause of regulation incorporating
future amendments held severable. —
Clause ofan administrative re%u[atlon in-
corporating 1955 Uniform Building Code
which also incorporated all future amend-
ments of the code was seP.arabIe from the
rest of the administrative regulation,
leaving the 1955 Uniform Building Code
Provmons applicable in a negligence ac-
ion based on the death of a quest in a
motel fire. Northern Ll%hts Maotel. Inc. v.
Sweaney, 561 P.2d 1176, alTd on rehear-
mgx 563 P.2d 256 (Alaska 1977).

pglled in ngerv v. ChapDle, 504

P.2d 831 (Alaska 1972).

Stated in State v. First Nat'l Bank, 660
P.2d 406 (Alaska 1982).

Cited in Boehl v. Sabre Jet Room, Inc.,
349 P.2d 585 (Alaska 1960).
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Sec. 44.62.195. Fiscal notes on regulations. If the adopt,
amendment, or repeal of a requlation would require increased ap|r
priations by the state, the dep_artment or a?enc affected shall Prop s
an estimate of the appropriation increase for the fiscal year follow,,,.,
adoption, amendment, or repeal of the regulation and for at lea-t tv*

succeeding fiscal years. (§ 1 ch 16 SLA™1960)

Sec. 44.62.200. Contents of notice, (a) The notice of propo-iv
adoption, amendment, or repeal of a re%u ation must include

(1) a statement of the time, Place, and nature of proceeding- p,r
adoption, amendment, or repeal of the regulation; o

(2) reference to the authority under which the regulation is pr,,
posed and a reference to the particular code section or other provision-
of law that are being implemented, interpreted, or made specific.
y (3) an informative summary of the proposed subject of agency ac-
jon,

(4) other matters prescribed by a statute applicable to the specifu
agency or to the specific regulation or class of,regulatlons;

(5) @ summary of the fiscal information required to be prepared
under AS 44627195, _

(b) A regulation that is adopted, amended or repealed may vary in
content from the summar){ specified in (a%(S) of this section if the
subject matter of the regulation remains the same and the original
notice was written so as to assure that members of the public are
reasonably notified of the proposed subject of agency action in order
for them to determine whether their interests could be affected by
agency action on that subject. _ _

(c) An agency that issues a notice under this section shall assure
that the notice is prepared in a form adequate for publication in the
Alaska Administrative Journal. (8 6 art | (fh 1) ch 143 SLA 1959
am5§ 1ch 185 SLA 1970; am § 2 ch 16 SLA 1980; am § 4 ch 59 SLA

1985)
Effect of amendments, — The 1985 porton ch. 185, SLA 1970 tCSHB 786&. set-
amendment added subsection (c). 1970 House Journal, pp. 916 — 918.

Legislative history reports. — For re-

NOTES TO DECISIONS

Liberal construction of informative informative summary requirement of
summary requirement. — The legisla- paragraph (ai(3> so as to overcome the
ture intended that the "informative sum-  statutory Presumptlon of validity since
mary" requirement in paragraph (a)(3) be  the contents of the notice gave members of
Ilberallg construed, State v. First Nat'l the public sufficient information to decide
Bank, 660 P.2d -106 éAIaska 1982). whether their interests could be affected

Notice of proposed requlations held by the agency action and thus whether to
sufficient. — Notice of Department of make their views known to the agency.
Commerce's proposed regulations to im-  State v. First Nat'l Bank. 660 P.2d 406
plement the Uniform Land Sales Prac- (Alaska 1982). .
tices Act, AS 3455, did not violate the Applied in Kingerv v. Chappie, 504
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P.Ud 831 (Alaska 1972): Chevron USAA., Stated in State v. Tanana Valley
Ilngcgs)v. LeResche, 663 P.3d 923 (Alaska ?B%tsmen's Ass'n. 583 P.2d 854 'Alaska

Quoted in Kenai Peninsula_Fisher- ~ Cited in Bo™hl v. Sabre Jet Room. Inc.,
man's Coog. Ass'n v. State, 628 P.2d 897 349 p.2d 555 (r'aska 1960).
(Alaska 1981).

_Sec, 44.62.210. Public proceedings, &a) On the date and at the
time and place designated in the notice the agency shall give each
interested person or the person’s authorized representative, or beth,
the opportunity to Rresent statements, arguments, or contentions in
writing, with or without o_p?ortunltY to present them orally. The state
agency may accept material presented by any form of communication
authorized by this chapter and shall consider all relevant mattei_ pre-
sented to it "before adopting, amending or repealing a regulation.
(b) At a hearing under this section the agency or its authorized
representative may administer oaths or affirmations, and may con-
tinue or postpone the hearln% to the time and glace which it ‘deter-

mines. (§ 7 art IV (ch 1) ch 143 SLA 1959; am

Effect of amendments. — The 1985
amendment in subsection (a) inserted
"may accept material presented hy any
form of communication authorized by this
chapter and" in the last sentence.

Opinions of attorney general. — Dif-
ference between hearings under this sec-
tion and AS 44.62.450 and distinction be-
tween "adjudicative facts" and "legislative
facts." See 1960 Op. Att'y Gen., No. 7.

'ch 54 SLA -085)

This article sets forth the procedure
which must be followed when an agency
exercises its quasi-legislative power but
not to uasrwdlmal proceedings. 1960 Op.
Att'y Gen., No. 7.

Atticle 8 of this chapter was intended to
be applicable to quasi-judicial proceed-
ings. 1960 Op. Att'y Gen., No. 7.

NOTES TO DECISIONS

Regulations adopted by the Com-
missioner of Natural Resources are
subject to the rule-making provisions of
“he Administrative Procedure Act (AS
14 62* and must he adopted according to
the procedures set forth therein. Among
"he required procedures for adoption of
requlations are notice of the proposed
"Joption. @ public hearing in which any

rested perse/, may submit statements
"*the agency, filing of the regulation, if
dopted, with the secretary of state (now
lieutenant governor), and publication.
K.*.dv v Zamarello, 486 P.2d 906 (Alaska

7L,
Aqency cannot a%o t future amend-
ments to"code, etc., Y reference. — Ac-
ting to the Le?lsla Ve Af aus.A?enc
(l'attl amanuado tag é’lf minist atlde
reference a code
/E‘e-lﬂfstg{ngétrgs fr%m %nqther state, the
efal government or @ private organiza-

tion and provide that future amendments
as they become effective are being adopted
also. ‘Northern Lights Motel,” Inc. v.
Sweaney, 561 P.2d 1176. a;Td on rehear-
|n%, 563 P.2d 2-56 (Alaska 1977).
ne reason for the prohibition against
delegation of the future law-muking
power of the state to private groups is that
when amendments are adopted by these
groups the public does not necessarily re-
ceive notice of. or have an opportunity to
comment on or criticize, the amendments,
as it does when they are adopted by the
legislature or promulgated under the
Alaska Administrative Procedure Act.
Northern Lli]hts Motel, Inc. v Sweaney,
561 P.2d 1176, ail'd on rehearing, 563
P.2d 256 (Alaska 1977* .
Clause of regulation incorporating
future amendments held separable. —
Clause ofan administrative regulation in-
corporating 1955 Uniform Building Code
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which also incorporated all future amend- Stated in Stale v. Tanana V||
ments of the code was separable from the Sgortsmen's Assn. 583 I'.2d Sat «-V '
rest nf the administrative regulation, 1978i. o
leaving the 1955 Uniform Building Code ~ Cited in Boehl v. Sabre Jet [{(mni
provisions applicable in a negligence ac- 349 P.2d 585 (Alaska 196(0; Juhn»

lion based on the death of a guest in a Commercial Fisheries Knirv Comm'n
mote! fire. Northern Ll%hts Motel, Inc. v. P.2d 1256 (Alaska 1988>.

Sweaney. 561 P.2d 1176, affd on rehear-

ing. 563 P.2d 256 (Alaska ,'977(.

Collateral references. — 2 Am, Jur. 73 CJ.S. Public Administrative Lav.
2d. Administrative Law. *5 281, 282. and Procedure, (S 106. 107

Sec. 44.62.220. Right to petition. Unless the right to petition for
adogtlon of a regulation is restricted by statute to a designated group
or the procedure for the petition is prescribed by statute, an interested
P_erson may petition an a encg for the adogtlon or reE,e_al of a requla-

jon as provided in AS 44.62.180 — 44.62.290. The petition must State
clearly ‘and concisely _

(1) ttheOI substance or nature of the regulation, amendment, or repeal
requested;

2) the reasons for the request; o

3) reference to the authority of the agency to take the actic.i re-
quested. (S 8 art IV (ch 1) ch 143 SLA™ 1959)

NOTES TO DECISIONS

~Quoted inJohnsv. Commercial Fisher-
|1egss5Elntry Cornm’n. 699 P.2d 334 (Alaska
i

Sec. 44.62.230. Procedure on petition. Upon receipt of a petition
requestlngi the adoption, amendment or repeal of a requlation under
AS 44.62.180 — 44.62.290, a state agency shall, within 30 days, deny
the petition in writing or schedule the matter for public hearing under
AS 44.62.190 — 44.62.210. However, if the petition is for an emer-
gency regulation, and the a?ency finds that an emergency exists, the
requirements of AS 44.62.190 — 44.62.210 do not apply, and the
a?ency may submit the regulation to the lieutenant governor immedi-
ately after'making the flndln% of emergency and putting the requla-
glfg\lrltgoeig)roperform. K 9art1V (ch 1) ch 143 SLA 1959;am § 1ch45

NOTES TO DECISIONS

Judicial review. — Even though a leg-  constitutes a denial of due process. Johns
islative enactment providing for agency v. Commercial Fisheries Entry Cornm'n,
action may not provide forjudicial review, 699 P.2d 334 (Alaska 19851.
the courts may proceed to review such ac- Writing requirement met, — A letter
tion where it is alleged that such action  from the chairman of an agency explain-
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ing to a petitioner the reasons for the quirement of this section. Johns v. Com-
agency's denial of the petition was suffi- mercial Fisheries Entry Cornm'n, 699
cient compliance with the "writing" re-  P.2d 334 (Alaska 1985).

Sec. 44.62.240. Limitation on retroactive action. If a requlation
adopted by an agency under this chaloter Is primarily legislative, the
regulation has P_rospectlve effect only. A regulation adopted under
this chapter that is primarily an "intefpretative regulation” has retro-
active effect only if the agency adopting it has adopted no earlier
inconsistent regulation and has followed no earlier course of conduct
inconsistent with the regulation. Silence or failure to follow any
course of conduct is considered earlier inconsistent conduct, 10 art
IV (ch 1) ch 143 SLA 1959)

NOTES TO DECISIONS

Applied in Wien Air Alaska, Inc. v. De-
partment of Revenue. 647 P.2d 1087
Alaska 1982).

Collateral references, — | Am. Jur.
2d, Administrative Law, 8§ 42 to 45, 69 et
Seq.

Sec. 44.62.250. Emergency regulations. A regulation or order of
repeal may be adopted as an emergency regulation or order of repeal if
a State a?ency makes a written flndlng, including a statement of the
facts that constitute the emergency, that the adoption of the regula-
tion or order of repeal is necessary for the immediate preservation of
the pubhcgeace, health, safety, o general welfare. The requirements
of AS 44.62.060 and 44.62.190 — 44.62.210 do not apply to the initial
adoption of emer?_ency regulations; however, upon adoption of an
emergency regulation the adopting agenC)(_shaII Immediately submit
a copy of it tothe lieutenant governor for tiling and for publication in
the Alaska Administrative Register, and within five days after adop-
tion the agency shall (Izlve_ notice of the adoption in accordance with AS
44.62.190?a)._ ailure ogilve the required notice by the end of the 10th
day automatlcallg repeals the re%ulatlon. 8 252) art [V Sch 1) ch 143
SLA 1959: am $ 2 ch'45 SLA 1969; am § 1ch 46 SLA 1972; am § 123
ch 6 SLA 1984)

NOTES TO DECISIONS

*Juoted in State v. Tanana Valley

-l'i&i&snten'.s Ass'n. 583 P.2d 854 (Alaska
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Sec. 44.62.260. Limitation on effective period of emer%en,cy
regulations, (a) A ref?ulatlon adopted as an emergency regulation
does not remain in effect more than 120 days unless the adoptimi
agenrv cr mplies with AS 44.62.060 and 44.62.190 — 44.62.210 either
before submitting the regulation to the lieutenant governor or during
the 120-day Perlod. o _

(b) Before the expiration of the 120-day period, the a_genc?; shall
transmit to the lieutenant governor for filing a certification that AS
44.62.060 and 44.62.190 — 44.62.210 were complied with before sl
mitting the requlation to the lieutenant ?overnor, or that the agency
complied with those sections within the I20-day period. Failure to S
certify repeals the emergency regulation; it me)/ not be renewed or
refiled as an emer4g5ency requlation. (8 4 art IV (ch 1) ch 143 SLA
1959; am § 3 ch 45 SLA 1969)

NOTES TO DECISIONS

Stntcd in Stale v. Tanana Valley
i@g}éssmen's Ass'n, 583 P.2d 854 tAlaska

.Sec. 44.62.270. State policy, It is the state policy that emergen-
cies are held to a minimum and are rarely found to exist. (§ 2(2) art
IV (ch 1) ch 143 SLA 1959)

NOTES TO DECISIONS

Quoted in State v. Tanana Valley
:B%Ssmen's Ass'n, 583 P.2d 854 (Alaska

Sec. 44.62.280. Purpose of AS 44.62.180 — 44.62.290. It is the
purpose of AS 44.62.180 — 44.62.290 to establish basic minimum
procedural requirements for_the adoption, amendment or repeal of
administrative regulations, Except as provided in AS 44.62.250, AS
44.62.180 — 44.62.290 apply to the exercise of quasi-legislative Bower
conferred by a statute, but'nothing in AS 44.62.180 — 44.62.290 re-
peals or diminishes additional reqUirements imposed by the statute,
AS 44.62.180 — 44.62.290 are not superseded or modified by subse-
quent legislation except to the extent that the legislation does so ex-
pressly. %§ Lart IV (ch 1) ch 143 SLA 1959)

Sec. 44.62.290. Limits of the apzplication of AS 44.62.180 —
44.62.290. (a) AS 44.62.180 — 44.62.290 do not apply to a regulation
not required to be submitted to the lieutenant governor under AS
44.62.010 — 44.62.320, _

(b) Only this section and AS 44.62.180 apply to a requlation that
prescribes the organization or procedure of an agency. (8 2(1) art IV
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State Government

§ -14.62.300

ich 1) ch 143 SLA 1959: am S 17 ch 143 SLA 1968; am § 8 ch 40 SLA

1969: am § 4 ch 45 SLA 1969)

Collateral references. — 1 Am. Jur.
2d, Administrative lLavv, §) 42 to 45, 69 et

£,

Article 5. Judicial Review.

Section ] o
90. Judicial review of validity

Sec. 44.62.300. Judicial review of validity. An interested person
may get ajudicial declaration on the validity dfa regulation b _brm?-
ing'an action for declaratory reliefin thesuPerlorcourt, In addition fo

any other ground the court may declare the |
16) for a substantial failure “to comply with” AS 44.62.010 —

1122

320, or

he regulation invalid

2) in the case of an emergency regulation or order of repea’, upon
'he ground that the facts recited in the statement do not constitute an
'mergency under AS 44.62.250. (S L art V (ch 1) ch 143 SLA 1959)

NOTES TO DECISIONS

Judicial review from non-adjudica-
tory legislative action is provided in
Administrative Procedure Act under
"a- section, which section specifically
"~ nudes for declaratory relief, but not for
*jiute of limitations on actions. Moore

+ -"taie. 553 P.2d 8 (Alaska 1976).
*rmer App. R. 45 did not apply to
mnlil's request for declaratory relief
w-org a ludgment declaring that AS
_1940<ai(8> was unconstitutional be-
-i—u delegates authority to the Alaska
«'> Licensing and Control Board with-
¢ idf-quate Standards, and declaring
" regulations adopted pursuant to
-ctum were unconstitutional because
« 'mmmitarbitrary action by the board.
~udicial ~ review  from
“indicatory legislative action is oro-
: a the Administrative Procedure
*"d"-r this section. Owsichek v. State.
» *-tensing & Control Bd.. 627 P.2d

I i'ka 1981).

N Pa'll the supreme court hus
LAl from a restrictive interpretn-
'm the standlng re%un_ement.
11 Boucher. 511 P.2d 1297 iAlaska

.leading may be allowed one with-

—..<" t'otercst in outcome. — The
rr,-view in certain cases mav make

it desirable to allow standing to one whose
primary interest is not in the direct out-
come of the administrative action, but in
its competitive effect on his economic in-
terest. oghlll v. Boucher, 511 P.2d 1297
(Alaska 1973). .
“Interested person." — Professional
salmon hand troller is "interested” in the
number of trolling permits issued, even if
he will obtain .alpermlt,.smce his ability to
fish commercially is directly affected” by
the number of trollers using the fishery.
Tgugtéser v. Slate, 668 P.2d 1343 (Alaska
Registered voters held "interested
P.ersons" to challenge election regula-
ions. — Residents and registered voters
held to possess standing as “interested
persons” under the Administrative Proce-
dure Act (AS 44.62) to chullenge the regu-
lations promulgated bg the lieutenant
governor under AS 15.15.330, dealing
with .earlyé counting of election votes.
(128793h)|I| v. Boucher, 511 P.2d 1297 (Alaska

Denial of standing to registered voters
would have the effect of unduIK limiting
the possibility ofa popular check upon ex-
ecutive control of the election Process.
Clg 3h)||| v. Boucher. 511 P.2d 1297 [Alaska





