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The JUDICIARY Committee considered: HB 303
HOUSE BILL NO. 303 CRIMINAL APPEALS

"An Act relating to the state's right to appeal in criminal cases; relating to sentence appeals from sentences
imposed by the district court; amending Rule 202 of the Alaska Rules of Appellate Procedure; and providing
for an effective date."
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STATE OF ALASKA ™9 BILL NO. HB 303
1992 LEGISLATIVE SESSION

Revision Date: Department Affected:  Administration
Title: "An Act refating to the State's right to appeal In crimin BRU: Public Defender Agency
cases. . Component: Public Defender Agency
Sponsor: House Judiclary

Requestor: House Judiciary COMPONENT SERIAL NO,
Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY®B FY 9l FY % Y% FYor FY®B
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 1 0 0 0
EQUIPVENT 0 0 0 0 0 0
LAND &STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MSCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING:  (Thousanas of Dolars)

GENERAL FUND 0 0 0 0 0 0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER

FUND SOURCE: 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS: A

FULL-TIVE 0 0 0 0 0 0
PART-TIVE 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year impact;

ANALYSIS: (Attach a separate page if necessary.) _ _ L
The fiscal impact of this bill depends entirely on the numbers of cases where review was previously denied, which now must be heard by the
appellate courts. ftis doubtful that there are any such cases. The appellate courts rarely have denied discretionary review to the State

P,reparedtaﬁ John Salemi. Public Defender | / Phone:  ZB-AL
Division: - Public Defencer Agency | / Date:  February 31992

roved by Commissioner:  Nancy Bear U
ﬁggnw: ijm'nistration y J W Ddie: 7%

Distrioution (by preparer): Leg. Fin., Legislative Sponsor, Requestor. OMBIDBR, Gov. Legss. 0'c,, & Impacted Agency(ies).
Rev 100791 Page 1 o
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FISCAL NOTE

STATE OF ALASKA -
1992 LEGISLATIVE SESSION

Revision D o te : ; Department Affected: Department of Law
Tide: »an Act relating to the state’s BRU: Prosecution
right to appeal in criminal cases..." Componen'[: _Al1L
Sponsor: House Judiciary Committee

Requestor: House Judiciary Committee COMPQNENT SERIALNO. T

EXPENDITURES/REVENUES: (Thousands of Doliars) 85 through 91

OPERATING FY 93 FY 34 FY 95 FY 96 FY 97 FY 98
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: (Thousands of Dotors)

GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS

OTHER
FUND SOURCE:

TOTAL
POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis,

Prepared By: Ricﬂrd I. Pegues//Director Phone; 465-3672

Division: AdfNiiski x a 5 e Al AR Date:  Tarma.. 71, 1232,
Approved by Commlssmner. Charles E. dale, Attomey General
Agency: Department of Law Date; January 21, 1992

Dwtriburtjon {by prepa/ar): Leg. Fin.. LagMlaciva Sponaor. R*gi>*atcr, OMB/DBR. Gov. L«ga. Ofc.. & Impaclad Agency!"**),
R«v 10/7.'31 Paga 1 of 2



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. HB 303

This Db ill amends AS 22.07, AS 22.10, AS 22.15, and
repeals Rule 202(c), Alaska Rules of Appellate Procedure, to
provide that the state's right to appeal in criminal cases is
lim ited by the prohibition against double jeopardy contained in the
United States Constitution and the Alaska Constitution. Existing
law lim its this right except to test the sufficiency of the
indictment or information or to appeal a sentence on the ground it
is too lenient. The effect of granting broadened appeals rights to
the state w ill be to permit it to test evidentiary rulings that are
adverse to the state's case at the outset. Currently, the state's
only opportunity to test evidentiary rulings is when a defendant
appeals a ruling adverse to the defense and the state gets to
respond.

Although there will be some incremental cost when the
state elects to affirmatively bring an evidentiary appeal, it will
certainly be more efficient than the current system where we must
wait for a defense appeal before evidence issues are finally
resolved.

page 2 of 2
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House Judiciary Committee jun~A teb 99811
Chairman Dave Donley (907)465-490
(9074654712

ALLOWING STATE TO APPEAL IN CRIMINAL CASES

HB 303 enlarges the state's right to appeal in criminal
cases by giving state prosecutors the same right to appeal as have
federal prosecutors. Unlike Alaska lav; where the right of the
prosecution to appeal is limited by statute (AS 22.07.020 and AS
22.10.020), the right of federal prosecutors to appeal erroneous
decisions is limited only by <constitutional double jeopardy

provisions. A copy of the federal statute is attached.

Like all human institutions, our criminal justice system

is not perfect and judges sometimes make mistakes. If a mistake
is made in favor_of the state, the defendant can appeal. A
conviction that was wrongfully obtained w ill be reversed on appeal.

That is as it should be; basic justice requires no less. But, if
a judge makes a mistake in favor of a defendant, the state may not
be able to obtain appellate review of the erroneous decisions.
Constitutional prohibitions against double jeopardy do not require
that these erroneous decisions stand uncorrected. The proposed
amendment changes the statutes to allow the state to appeal in

circum stances where an error has been made.



Under current state statutes, if a trial judge dismisses
a case erroneously, the state must file a "petition for review",
not an "appeal”, with the court of appeals. The difference is two-

fold.

First, the right to "appeal” means the right to have the
court hear a case and consider it on the merits; the court cannot
refuse to hear the case. But a "petition for review" is addressed
to the court's discretionary power to review decisions of the trial
court; the petitioner must convince the court that there is some
good reason to take the case, aside from the fact that the judge
may have made a mistake. The court can deny the petition because
the legal issue raised is unusual, or because the issue is not
likely to recur, or because the court is too busy, or for any other
discretionary reason, without ever reaching the merits of the trial
judge's decision. That is, the trial nudge could be clearly wrong
to have dismissed charges in a criminal case, but the court of
appeals is not required to do anything to correct that wrong, even

if it completely agrees with the state's legal argument.

Second, a petition for review must be drafted on very
short notice. In the normal appeal process, a person has 30 days
from the date of the trial judge's decision to file a simple
pleading stating the person intends to appeal. The record on
appeal is then prepared. After the record is completed, the person

has an additional 30 days to file a brief. This means that, as s



practical matter, the person has several months to research and

draft a brief before it must be filed with the court.

The petition for review process is quite different. The
state has only 10 days from the trial judge's order to draft a
petition that includes a sufficiently convincing argument on the
merits of the case to convince the court of appeals that they
should take the case and reverse the trial judge's decision. This
10-day period was designed with interlocutory — mid-trial —
appeals in mind. However, with mid-trial appeals the parties and
the judicial system cannot afford the luxury of leisurely briefing
because everyone needs to know quickly whether the court of appeals
IS going to interrupt the trial to decide the legal issue involved.
This frantic pace does not make a lot of sense when the state
appeals a final order in a case; by definition, a final order
adverse to the state ends the case. There is no reason to rush the

briefing schedule after a final order has bheen entered.



bs CRIMES AND CRIMINAL PROCEDURE

Now

The provisions of this section shall be liberally construed to effectuate its pur-

JoCsES.

(A* amended Jan. 2 ,19?1, Pob.L 91444, TtOe IIl, J 14(a), 84 Slat 1890.)

' 1971 AtatwdmwL. First par. Pub.L. 91-644,
{ 14(a)(1), enacted prtmsion for appeal to a
court of Appeal* from dacitkm. judgement, or order
of district court dismissing as mdktmecnl or infor-
aitkxj ai to any one or more counts, except that
PC appeal xhall lie where dM bk jeopardy prohib-
Hx farther prosecution.

Second par. Pub.L 917644. f K a)(l), enacted
provision for appeal to a court of appeal* from
decision or order of district court suppressing or
excluding evidence or requiring the return of
Jetted property in a criminal proceeding, not
mode after the defendant has been put m jeopardy
(fid before the verdict or finding on an indictment
or tnformaiion, if the United States attorney certi.
&ta to the district court that the appeal is not
taken for purpose of delay and that the evidence is
a aubsiantial proof of a fact materia) in the pro-
ceeding.

Such first and second pan, superseded former
fir* eight pars. Pan. one through foor bad
provided far appeal from district courts to Su-
preme Court from decision or judgment icnmg
aside, or dismissing any indictment or informa-
tion, or any count thereof and from daciuoo
irrcuing judgment of conviction for insufficiency
cf indictment or information, where such dcosioo
or judgment vis based upon invalidity or con-
structtoo of thr statute upon which the indictment
or information wu founded sod for an appeal
trow decision or judgment sustaining a motion in
bar, where defendant had not been put in jeopar-
dy. Pm. five through eight provided for appeal
from diatrict courts to a court of appeals where

wont nu provisions far direct appeal to
Supreme Court from decision or judgment sentag
anik. or dismissing any indictment or mfonna-
Be*, or any count thereof and from decisicw
arresting a judgment of conviction, and froea aft
order, granting a motion for return of semd
property or m motion to suppress evidence, made
briber trial of a person charged with vrolsnoo of a
Federal law, if the United States attorney certified
* the judge who granted the motion that the
*ppcaj was not taken for purpose of dels; »ad
that the evidence was a substantial proof of the
charge pending against the defendant.

Third par, Pub.L. 91-6+4, f 14(a)(2), aw W t-
<1 within third par., formerly ninth, an appeal
wjtiua thirty days after order has been rendered.

r Fourth par. Pub.L. 91-644, f 14(a), in rcrismg
(tie provHiont. had the effect of dmifnatiog tor-
War tenth par. as fourth par.

N Filth par. Pub.L. 91-644, f 14(a)(5). tubuitm-
W ot a fifth par. provision far liberal construction
wf this section for prior eleventh par. prortritm
topecting remand of case by Supreme Court to
woart of appeals that should ha*t been taken to
such oourt and treatment Of the court's jurudic-
don to hear and determine the cave M if the
gppeal wr-rc so taken in the (Int trounce and for
[NIOF twelfth par. provision respecting centfieanwu
cf case to Supreme Court that should have bom
mtiica directly to such Court and treatment of the
Ctwi’'sjurisdiction to hear and determine the

'‘haif the appeal were taken directly to such Coart.

Savings Prwvfcda*. Section 14(b) of PuhL
91-644 providad that: T he amendments made by
Ihb section [to this section) shall not apply with
ropact to any criminal COM begun in any district
court before the effective date of tbit section (Jan.
2, 1971)“

LegUlativ* HUtery. For legislative history and
purpose of Pub.L 91-644, set 1970 US. Code
Cong, and Adtn. News, pi 3804.

Federal| i‘:actice aad Procedure
Appellate review
Arrest of judgment, see Wright: Criminal 2d
i 374.
Criminal contempt proceedings, tea Wright:
Criminal 2d { 7)5.
Decision setting aside or dismbaing indict-
ment or information, sec Wright: Criminal
2d § 191.
Dismissal for unnecessary delay, «* Wright:
Criminal 2d j 114,
Motion for judgment of acquittal, tee Wright:
Criminal 2d f 49.
Search and seizure, *e* Wright: Criminal 2d
f «78.
Government's right to
Criminal 2d { 874,
Mandatory release'of defendant oo his own
recognizance upon distniual of indictment, arrest
of judgment and appeal by government, six
Wright: Criminal 2d { 767.
Review of fedm | courts, s « Wright, Miller &
Coopa: Jurisdiction f 4034 et se™.
Writ applications, see Wright, Miller. COOper &
Gftasmin: Jurisdiction §} 3932, 3934.

appeal, see Wright:

Notes of Dadsioas

Decision Of Judzrawi
Acquittal 14a
Double jeopardy W
ExrlusJoa of rrweaoc 31b
Exclusion of wiCMuaot 3la
Iwtmctioas 53
Masdaisus 33a
Motion to correct sentence 54a

.New trial, order snaring 470

Order reducing autese* 54
Parole terms 33
Gnashing of subpoena 90
State* and territories, appeals by 9
Suppression of rrldMCt
Generally 51
Time of rellng 51a
writ 0f error 52

1, , Coordrationality

Where there vu 'a general finding of guilt
rendered by court in a botch trial, *nd thereafter
diatrict coun granted defendant's dao00o t0 sup-
Fress. double jeopardy did not har aa *Pf*»i b
he government. u.s. v. Rom, 1976, 91 S.CL 26,
429 U.S. 3. 50 LE4.2d 5.

Where district court, following a oenjury trial,
found defendant guilty of charge of poasosing
marijiuaa with mtcat to distribute and LharnJUr
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18 § 3692 CRIMES AND CRIMINAL PROCEDURE
Ned /

ini owx of violation of inunction tuucd pursuant Butinas spent foe union tool diri®not have
to Mooon 1<0 of Titto 29 in a cue Involving in constitutional or statutory right XO/Ity trial ott
unfair tahor practice. in re Union National da charge of contempt for violation c/a "Boy* Mar-
Inbtit&tt, C.A. Puerto Rico 1974. 502 P.2d ket*” trmpooxy restraining ordrf which tnyaiaud
the local and ill o/fleets. agea* mesnben, and all
persons in active cuaccrt arid participuboa with
I. —— RIgkN(o Juiy trial them from In any manrw/ enpgmg In a strike,
Dktrict court, wduch ruled that It would not work stoppage or picketing agaimt enptoyer.
import a rentcnce inSeaoeu of si* months. proper- U.S. v. Partin. CA.Ly(975. 524 F2d 993. certio.
ly denied the jury mal motion of defendant*, ran denied 96 S.Ct 1493, 425 VS 90*. 47
rn/estiotttl Air Trafllc'Conuoilctt Organization LEd.2d 753.
officm who were chargcdNrith crih.mal contempt
for (aiUftf to honor temporal* restraining ordcri.
US. v. Martinez, CA-La.l9fc& 686 F.24 334.

Under this moQca providing that an accused it
entitled to a Wry trial in all eases of contempt
arising undyliwi of th< United Stata governing

This section giving an aecui”™i a right to a issuance or injunctions in any case involving or
rpeody and public trial by an impartial jury in all growinfcOut of a labor dispute, union and officers
caret of contempt arising under law”. of United cited lor contempt arising out of thdr alleged
Suta governing issuance of injunction murestrain- vioboon of court order enjoining union from
bi] order! in any caw involving or growingout of striking without complying with notice and wait-
a labor dispute do not apply to contempt pr ing requirement* of aectioo IbO of Trtic 29. were
in* to enforce injunctions iwurl under aerttim “entitled to jury trial. In re Uuio*t National de
141 tt ten of Title 29. Pabst Brewing Co. Tnbsjadores, C.A. Puerto Rico 1974, 302 F.2d
Brewery Workers Local Union No, 77, 113.

ClO, CA.111.1977, 333 F.2d 146. Section 160 of Title 29 stating that in granting

Failure to at lean accord defendants st renforcing injunctive relief requested by Natiofi-
right to Miemand" trial by jury in crimyi al) labor Relations Board in connection with al-
tempt proceeding violated due pr legedunfair labor practice the jurisdiction of court
mood Black Police Officers Ass'n v.Ofty of Rich- sitting to equity shall not'be limited by Noma-La-
mond. CA.Ya.l977, 541 F.2d/123. Ouardta vict, section 101 et seq. of Title 29. does

Writ of mandamus tequiringjury trial in crimi- not inaulant crimmil contempt ptmcaalings fol-
nal contempt proceedings instituted by National lowing issuihgoc of Board-requested injunction
Labor Relations Board wap/recalled, following from requirement of jury trial under this section
United Scales Supreme CaWrt decision that jury giving an accused right to jury in ail case* of
trills were net required in such cases, since with-  ¢ontempt arising urhkr lows of Uniud Stata gov-

erning issuance of injunction* in a case involving a
labor dispute. Id.

drawal of mandate wadld not substantially preju-
dice rights of the union defendants and although

defendants had sppnt considerable time and effort Air traffic controller’s Stuirgod with contempt
prtparmg for tiuir challenge to jury seJectioe in violating preliminary injunction requiring them
procedure tberd was no vested interest in bringing to refrain frod concerted eflbriNdirtcted to work
sod) ebaldloge in instant cate and such work, slow down or stoppage snd to nou”t thesr aupervv
which bwt been done by public interest Icgil tor of their medical aad physical Edition with
group, JKAdM MY would be available in othv. tupportin; medical data were not entitibd to jury

la re Union Nacional de Tratujadorm. triaL  U.Su v. Robinson, CA. AlJasia 1971s 449
CA.1, 1975, 327 F.2d 6K, F.2d 925.

CHAPTER 235—APPEAL
8373]_ Appeal Wl.h't&j Stales

In a criminal case an appeal by the United Status shall lie to a court of appeals
from a decision, judgment, or order of a district court dismissing an indictment or
information as to any one or’more counts, except that no appeal shall lie where the
double jeopardy clausa of the United States Constitution' prohibits further'proaecu-
tion.

An appeal by the United States shall lie to a court of appeals from a decision or
order of a district courts suppressing or excluding evidence or requiring the return
of seized property in a criminal proceeding, not made after the defendant has beeu
put in jeopardy and before the verdict or finding on an indictment or information, if
the United States attorney certifies to the district court that the appeal is not taken
for purpose of delay and that the evidence is a substantial proof of a fact material in
the proceeding.

The appeal in all such eases shall be taken within thirty days after the decision,
judgment or order has been rendered and shall be diligently prosecuted.

Petximg the proaecution and determination of the aopeal in the foregoing instanc-
es, the defendant shall be released in accordance with chapter 207 of this title.





