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This b i l l  amends the s t a t e ' s  environm ental c o n s e r v a t io n  la v s  ( T i t l e  
46) to  p ro v id e  th a t  a p r iv a t e  p a rty  or  person  may b r in g  a la v  s u i t  a g a in s t  a 
person  ( in c lu d in g  the s t a t e )  a l l e g e d  to  be in  v i o l a t i o n  o f  a l a v ,  r e g u la t i o n ,  
perm it , p lan , o r  o r d e r  e s t a b l i s h e d  under the s t a t e ' s  g en era l  s t a tu te  govern ing  
a i r ,  v a te r ,  en ergy , and environm enta l c o n s e r v a t io n  (AS 4 6 .0 3 ) ;  the s t a t e ' s  
s p e c i f i c  s ta tu te  govern in g  o i l  and hazardous substance c o n t r o l  (AS 4 6 .0 4 ) ;  and 
the s t a t e ' s  s p e c i f i c  s ta tu te  govern in g  hazardous substance r e le a s e  c o n t r o l  (AS 
4 6 .0 9 ) .

The b i l l  v ou ld  a l s o  a u th o r iz e  a person  to  b r in g  a la v  s u i t  a g a in s t  
the com m issioner o f  the Department o f  Environmental C on serva t ion , vhere  a f a i l u r e  
o f  the com m issioner t o  perform  a n o n d is c r e t io n a r y  a c t  o r  duty s p e c i f i e d  under AS
4 6 .0 3 ,  AS 4 6 .0 4 , o r  AS 46.09  i s  a l l e g e d .  The b i l l  s p e c i f i e s  th a t  the d e c i s i o n
o r  duty o f  the com m issioner t o  b r in g  an enforcem ent a c t i o n  a g a in s t  a p erson  
a l le g e d  to  be in  v i o l a t i o n  o f  a la v ,  r e g u la t io n ,  perm it ,  p la n ,  o r  o rd e r  
e s t a b l i s h e d  under the f o r e g o in g  s t a tu te s  i s  a d i s c r e t i o n a r y  a c t  o r  duty .

A p erson  v ou ld  n o t  be p erm itted  to  f i l e  a la v  s u i t  ur.der th ese  
p r o v i s i o n s  u n t i l  s i x t y  days a f t e r  the person  has g iv en  n o t i c e  o f  the v i o l a t i o n  
to  the person  a l l e g e d  to  be v i o l a t i o n ,  o r  i f  the com m issioner has commenced and 
i s  d i l i g e n t l y  p r o s e c u t in g  a c i v i l  a c t i o n  o r  a d m in is tr a t iv e  p e n a lty  p ro c e e d in g  to  
req u ire  com p lia n ce .  A p erson  f i l i n g  a c i v i l  a c t i o n  a g a in s t  th e  com m issioner 
v ou ld  a l s o  have to  g iv e  s i x t y  days p r i o r  n o t i c e  to  the com m issioner b e fo r e  such 
an a c t i o n  co u ld  be f i l e d .  The s i x t y  day n o t i c e  p r o v i s i o n s  v ou ld  n o t  apply  i f  the 
v i o l a t i o n  in v o lv e d  a hazardous v a s te  under AS 4 6 .0 3 .9 0 0 ,  a hazardous substance 
under AS 46 .0 3 .8 2 6  o r  AS 4 6 .0 9 .9 0 0 ,  o r  a hazardous a i r  p o l lu t a n t  under 42 U .S .C . 
7412. In  such an ev en t ,  a c i v i l  a c t i o n  c o u ld  be f i l e d  im m ediately  a f t e r  g iv in g
n o t i c e  t o  the p erson  a l l e g e d  t o  be in  v i o l a t i o n .

Although these  p r o v i s i o n s  v ou ld  seem to  p re c lu d e  a p erson  from 
b r in g in g  an a c t i o n ,  i f  the com m issioner has commenced and i s  d i l i g e n t l y  
p r o s e c u t in g  a c i v i l  a c t i o n  o r  a d m in is t r a t iv e  p e n a lty  p r o c e e d in g ,  the  b i l l  adds 
a nev s u b s e c t io n  t o  AS 4 6 .0 3 .8 7 0 ,  ( i ) , g iv in g  a person  thus p re c lu d e d  the r i g h t  
to  in te rv en e  in  an a c t i o n  o r  p r o c e e d in g  brought by the com m issioner.

F in a l l y ,  the b i l l  has the e f f e c t  o f  changing Alaska Rule o f  C i v i l  
Procedure 24 by l i m i t i n g  the c o u r t ' s  c o n t r o l  over  in t e r v e n t io n  o f  p a r t i e s ,  and 
i t  has the e f f e c t  o f  changing A laska Rule o f  C i v i l  Procedure 82 by  r e v i s i n g  the 
standards f o r  avard o f  a t t o r n e y  f e e s  and c o s t s .  In  t h i s  l a t t e r  re g a rd ,  the b i l l  
p ro v id e s  th a t  a c o u r t  may avard  the c o s t s  o f  l i t i g a t i o n ,  in c lu d in g  rea son a b le  
a t to rn e y  and e x p e r t  v i t n e s s  f e e s  t o  a s u b s t a n t ia l ly  p r e v a i l in g  p l a i n t i f f ,  o r  to  
a defendant i f  the c o u r t  f in d s  th a t  the p l a i n t i f f ' s  a c t i o n  vas v h o l l y  f r i v o l o u s .

In  sum, a l l  o f  th e s e  p r o v i s i o n s  v i l l  have a dram atic and fa r - r e a c h in g  
impact on hov the s t a t e ' s  en v iron m en ta l la v s  are e n fo r c e d  and vho v i l l  do the 
en forcem en t. In  e f f e c t ,  n e a r ly  any p erson  or  e n t i t y  c o u ld  assume the d u t ie s  o f  
the a t to rn e y  g e n e ra l  to  e n fo r c e  s t a t e  environm ental la v s .  The s t a t e  v ou ld  become 
a defendant in  a c t io n s  brou gh t under the b i l l  in  re s p e c t  to  the c o n s t r u c t i o n ,  
maintenance and o p e ra t io n s  o f  i t s  t r a n s p o r ta t io n  and a l l  o th e r  p u b l i c  f a c i l i t i e s .
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The n o n d is c r e t io n a r y  d u t ie s  o f  the Department o f  Environmental C on serv a t ion ,  
p a r t i c u l a r l y  those  in v o lv in g  p erm itt in g  p ro c e s s e s  and s ta te  r e g u la t i o n  o f  
fed era l ly -m a n d a ted  environm ental r u le s ,  vou ld  be s u b je c t  to  rep ea ted  a t ta c k  in  
c o u r t .  Moreover, the s t a t e ' s  p r o s e c u t io n  o f  v i o l a t i o n s  would become f a r  more 
co m p lica te d  due to  the in t e r v e n t io n  o f  t h i r d - p a r t i e s .  In a d d i t io n  to  s t a te  
government con cern s ,  the b i l l  i s  so broad that i t  c o u ld  even be used by one 
c o r p o r a t i o n  a g a in s t  another f o r  p u re ly  co r p o ra te  p u rp oses .

The changes to  Rule 82 u n n e c e ssa r i ly  expose the s t a te  t o  the payment 
o f  e x c e s s iv e  a t to rn e y  and e x p e r t  w itness f e e s ,  and s e t  up the s t a te  and o th e r  
p o t e n t i a l  defendants  as u lt im a te  'deep p o c k e ts .  R equ iring  th a t  a c o u r t  f i n d  th a t  
a p l a i n t i f f ' s  a c t i o n  was " w h o l ly '  f r i v o l o u s ,  b e fo r e  a defendant can  be awarded 
fe e s  and c o s t s ,  w i l l  p rob a b ly  assure th a t  a defendant who p r e v a i l s  in  c o u r t  w i l l  
never be awarded c o s t s  and f e e s .  Under cu rren t  r u le s ,  c o u r ts  r a r e l y  f i n d  a 
p l a i n t i f f  t o  be even sim ply f r i v o l o u s .  I t  i s  in c o n c e iv a b le  th a t  a c o u r t  c o u ld  
f in d  a p l a i n t i f f  to  be "w h o lly "  f r i v o l o u s ,  whatever the phrase may mean. This 
requirem ent w i l l  undoubtably  e s t a b l i s h  an in c e n t iv e  to  f i l e  law s u i t s ,  because  
i t  t o t a l l y  e l im in a te s  any monetary c o n s t r a in t s  from doing  so and, in deed , c o u ld  
p ro v id e  a su bsid y  f o r  d o in g  s o .

Under these  c ir cu m sta n ce s ,  i t  i s  im p o ss ib le  to  p r e d i c t  the amount o f
l e g a l  work, and the consequent c o s t  to  the Department o f  Law, i f  the b i l l  i s
approved. I t  i s  sim ply to o  fa r - r e a c h in g .  There w i l l  o b v io u s ly  be a h ig h , f i s c a l  
impact f o r  the s t a t e ' s  l e g a l  s e r v i c e s .  At t h i s  s ta g e ,  we cannot say whether we 
w i l l  need fo u r ,  s i x ,  o r  even ten  a d d i t io n a l  a t t o r n e y s ,  but the c o s t  c o u ld  e a s i l y  
exceed  $ 1 ,000 ,000  p er  y e a r .  There i s  a l s o  no way to  p r e d i c t  o r  c a l c u l a t e  the 
c o s t  to  o th e r  s ta te  programs, in d u s try ,  p r iv a t e  p a r t i e s ,  o r  the economy as a 
whole i f  non-governm ental e n t i t i e s  are p erm itted  to  execu te  the s t a t e ' s  
environm enta l laws, as a u th o r iz e d  by the b i l l .
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T he H o u s e  J u d i c i a r y  C o m m itte e  W o rk  D r a f t  f o r  HB 2 9 , d a t e d  
2 / 2 1 / 9 2 ,  a d o p ts  som e, b u t  n o t  a l l  o f  t h e  c h a n g e s  re c o m m e n d e d  b y  t h e  
D e p a r tm e n t  o f  Law f o r  t h i s  b i l l ,  w h ic h  a u t h o r i z e s  t h i r d  p a r t y  
i n t e r v e n t i o n  i n  s t a t e  e n v ir o n m e n t a l  e n fo r c e m e n t  a c t i o n s .  D e s p i t e  
t h e s e  c h a n g e s , t h e  b i l l  w i l l  s t i l l  h a v e  a f i s c a l  im p a c t  o n  t h e  
s t a t e .  T h e  D e p a r tm e n t  o f  L a w 's  c o m m e n ts , r e v i s e d  t o  r e f l e c t  t h e  
W o rk  D r a f t  v e r s i o n  o f  t h e  b i l l ,  a r e  p r o v id e d  b e lo w .

T h is  b i l l  am ends t h e  s t a t e ' s  e n v ir o n m e n t a l  c o n s e r v a t io n  
la w s  ( T i t l e  4 6 ) t o  p r o v id e  t h a t  a p r i v a t e  p a r t y  o r  p e r s o n  m ay b r i n g  
a la w  s u i t  a g a in s t  a p e r s o n  ( i n c l u d i n g  t h e  s t a t e )  a l l e g e d  t o  b e  i n  
v i o l a t i o n  o f  a la w ,  r e g u l a t i o n ,  p e r m i t ,  p l a n ,  o r  o r d e r  e s t a b l i s h e d  
u n d e r  t h e  s t a t e ' s  g e n e r a l  s t a t u t e s  g o v e r n in g  a i r ,  w a t e r ,  e n e r g y ,  
a n d  e n v ir o n m e n t a l  c o n s e r v a t io n  (AS 4 6 . 0 3 ) ;  t h e  s t a t e ' s  s p e c i f i c  
s t a t u t e s  g o v e r n in g  o i l  a n d  h a z a r d o u s  s u b s t a n c e  c o n t r o l  (AS 4 6 . 0 4 ) ;  
a n d  t h e  s t a t e ' s  s p e c i f i c  s t a t u t e  g o v e r n in g  h a z a r d o u s  s u b s t a n c e  
r e l e a s e  c o n t r o l  (AS 4 6 . 0 9 ) .

T h e  b i l l  w o u ld  a l s o  a u t h o r i z e  a p e r s o n  t o  b r i n g  a la w  
s u i t  a g a i n s t  t h e  c o m m is s io n e r  o f  t h e  D e p a r tm e n t  o f  E n v ir o n m e n t a l  
C o n s e r v a t io n ,  w h e re  a f a i l u r e  o f  t h e  c o m m is s io n e r  t o  p e r f o r m  a 
n o n d i s c r e t i o n a r y  a c t  o r  d u t y  s p e c i f i e d  u n d e r  AS 4 6 . 0 3 ,  AS 4 6 . 0 4 ,  o r  
AS 4 6 . 0 9  i s  a l l e g e d .  T h e  b i l l  s p e c i f i e s  t h a t  t h e  d e c i s i o n  o r  d u t y  
o f  t h e  c o m m is s io n e r  t o  b r i n g  a n  e n fo r c e m e n t  a c t i o n  a g a i n s t  a p e r s o n  
a l l e g e d  t o  b e  i n  v i o l a t i o n  o f  a la w ,  r e g u l a t i o n ,  p e r m i t ,  p l a n ,  o r  
o r d e r  e s t a b l i s h e d  u n d e r  t h e  f o r e g o in g  s t a t u t e s  i s  a d i s c r e t i o n a r y  
a c t  o r  d u t y .

A p e r s o n  w o u ld  n o t  b e  p e r m i t t e d  t o  f i l e  a la w  s u i t  u n d e r  
t h e s e  p r o v i s i o n s  u n t i l  s i x t y  d a y s  a f t e r  t h e  p e r s o n  h a s  g iv e n  n o t i c e  
o f  t h e  v i o l a t i o n  t o  t h e  p e r s o n  a l l e g e d  t o  b e  i n  v i o l a t i o n .  I n  
a d d i t i o n ,  a la w  s u i t  w o u ld  n o t  b e  p e r m it t e d  i f  t h e  c o m m is s io n e r  h a s  
com m enced and i s  d i l i g e n t l y  p r o s e c u t in g  a c i v i l  a c t i o n  o r  
a d m i n i s t r a t i v e  p e n a l t y  p r o c e e d in g  t o  r e q u i r e  c o m p lia n c e .  A p e r s o n  
f i l i n g  a c i v i l  a c t i o n  a g a i n s t  t h e  c o m m is s io n e r  w o u ld  a l s o  h a v e  t o  
g i v e  s i x t y  d a y s  p r i o r  n o t i c e  t o  t h e  c o m m is s io n e r  b e f o r e  s u c h  an  
a c t i o n  c o u ld  b e f i l e d .  T h e  s i x t y  d a y  n o t i c e  p r o v i s i o n s  w o u ld  n o t  
a p p ly  i f  t h e  v i o l a t i o n  i n v o l v e d  a h a z a r d o u s  w a s te  u n d e r  AS
4 6 . 0 3 . 9 0 0 ,  a h a z a r d o u s  s u b s t a n c e  u n d e r  AS 4 6 . 0 3 . 8 2 6  o r  AS
4 6 . 0 9 . 9 0 0 ,  o r  a h a z a r d o u s  a i r  p o l l u t a n t  u n d e r  42 U . S . C o  7 4 1 2 .  I n  
s u c h  an  e v e n t ,  a c i v i l  a c t i o n  c o u ld  b e  f i l e d  e i t h e r  10 d a y s  a f t e r  
n o t i c e ,  o r  im m e d ia t e ly  a f t e r  g i v i n g  n o t i c e  i f  t h e  a c t i o n  i n v o l v e d  
an  im m in e n t  a n d  s u b s t a n t i a l  e n d a n g e r m e n t t o  h e a l t h  o r  t h e  
e n v ir o n m e n t .

A lt h o u g h  t h e  b i l l  p r o h i b i t s  a p e r s o n  fr o m  b r i n g i n g  an  
a c t i o n  i f  t h e  c o m m is s io n e r  " h a s  com m enced a n d  i s  d i l i g e n t l y  
p r o s e c u t in g  a c i v i l  a c t i o n  o r  a d m i n i s t r a t i v e  p e n a l t y  p r o c e e d in g , "

p a g e  2 o f  ____ 4
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i n  p r a c t i c e  t h i s  e x c e p t io n  w o u ld  b e an  e x t r e m e ly  n a r r o w  o n e . 
F i r s t ,  m o s t DEC e n fo r c e m e n t  a c t i o n s  i n v o l v e  c o m p lia n c e  o r d e r s  b y 
c o n s e n t  (COBCs) o r ,  l e s s  f r e q u e n t l y ,  a d m i n i s t r a t i v e  c o m p lia n c e  
o r d e r  p r o c e e d in g s .  A lt h o u g h  b o t h  o f  t h e s e  a c t i o n s  u s u a l l y  i n v o l v e  
som e fo r m  o f  a d m i n i s t r a t i v e  a d j u d i c a t i o n ,  n e i t h e r  COBC a c t i o n s  n o r  
m a n d a to r y  c o m p lia n c e  o r d e r  a c t i o n s  f a l l  w i t h i n  t h e  e x c e p t io n  
c u r r e n t l y  p r o v id e d  i n  t h e  b i l l .  S e c o n d , t h e  p h r a s e  " a d m i n i s t r a t i v e  
p e n a l t y  p r o c e e d in g "  i s  m e a n in g le s s  u n d e r  c u r r e n t  DEC s t a t u t e s  
b e c a u s e  DEC d o e s  n o t  h a v e  a d m i n i s t r a t i v e  p e n a l t y  a u t h o r  . y .  T h e  
n a r r o w  n a t u r e  o f  t h i s  e x c e p t io n  i n v i t e s  t h i r d  p a r t y  i n t r u  _o n  i n t o  
a w id e  v a r i e t y  o f  DEC e n fo r c e m e n t  a c t i o n s  b e c a u s e , u n d e r  c u r r e n t  
la w , i n t e r v e n t i o n  c o u ld  o c c u r  u n le s s  t h e  c o m m is s io n e r  h a d  g o n e  t o  
t h e  e x tr e m e  s t e p  o f  b r i n g i n g  a la w  s u i t .  T h e  d e p a r tm e n t  t h e r e f o r e  
s t r o n g l y  recom m ends s u b s t i t u t i n g  " a d m i n i s t r a t i v e  p e n a l t y  
p r o c e e d in g "  w i t h  " a d m i n i s t r a t i v e  a d j u d i c a t i o n  p r o c e e d in g . "

T h e  W ork D r a f t  p r o v id e s  some r e s t r i c t i o n s  o n  t h e  t y p e  o r  
a m o u n t o f  r e l i e f  t h e  c o u r t  c a n  im p o s e  a g a i n s t  t h e  s t a t e .  A lt h o u g h  
t h i s  i s  a n  im p r o v e m e n t fr o m  e a r l i e r  v e r s i o n s ,  f u r t h e r  im p r o v e m e n t 
i s  re c o m m e n d e d . T h e  b i l l  p r o v id e s  t h a t  i n  an a c t i o n  a g a i n s t  t h e  
s t a t e  " t h e  c o u r t  m ay is s u e  an  i n j u n c t i o n  o r  o t h e r  r e l i e f . "  We 
recom m end t h a t  t h e  e n d in g  o f  t h i s  p h r a s e  b e  r e v i s e d  t o  r e a d  " o t h e r  
e q u i t a b l e  r e l i e f . "  T h i s  w i l l  g i v e  a c o u r t  t h e  f l e x i b i l i t y  t o  o r d e r  
c o r r e c t i o n  o f  a p o l l u t i o n  p r o b le m , r a t h e r  t h a n  s e r v e  a s  a d e v ic e  t o  
s e e k  m o n e ta r y  d a m a g e s . T h e -W o r k  D r a f t  v e r s i o n  o f  t h i s  s e c t i o n  a ls o  
s t a t e s ,  " N o t h in g  i n  t h e  s e c t i o n  a u t h o r i z e s  a c o u r t  t o  a w a rd  dam ages 
t o  a p a r t y  i n  an  a c t i o n  b r o u g h t  u n d e r  t h i s  s e c t i o n . "  A l t h o u g h  t h i s  
new la n g u a g e  i s  h e l p f u l ,  we b e l i e v e  t h a t  t h e  s e c t i o n  w o u ld  b e  f a r  
c l e a r e r  w i t h  t h e  i n c l u s i o n  o f  " e q u i t a b l e  r e l i e f " ,  b e c a u s e  n o t h in g  
i n  t h e  s e c t i o n  p r o h i b i t s  a w a rd  o f  m o n e ta r y  d a m a g e s .

F u r t h e r m o r e ,  t h e  b i l l  w i l l  r e s u l t  i n  c o s t s  a n d  a t t o r n e y  
f e e s  a w a rd s  a g a in s t  t h e  s t a t e .  I n  m o s t c a s e s ,  t h i r d  p a r t i e s  w i l l  
b e  a b le  t o  r e c o v e r  f u l l  r e a s o n a b le  c o s t s  a n d  a t t o r n e y  f e e s  a g a in s t  
t h e  s t a t e  b e c a u s e  s u c h  p a r t i e s  u s u a l l y  q u a l i f y  a s  p u b l i c  i n t e r e s t  
l i t i g a n t s .  T h is  s t a t u s  h a s  b e e n  b r o a d ly  d e f in e d  i n  A la s k a ,  a n d  o u r  
c o u r t s  h a v e  u s u a l l y  b e e n  g e n e r o u s  i n  a w a r d in g  c o s t s  a n d  f e e s  t o  
p u b l i c  i n t e r e s t  l i t i g a n t s .  H e n c e , t h e  b i l l  w i l l  c o n t in u e  t o  
p r o v id e  an  e c o n o m ic  i n c e n t i v e  f o r  t h i r d  p a r t i e s  t o  s u e  t h e  s t a t e .  
I n  s i t u a t i o n s  w h e re  t h e  n o n - s t a t e  v i o l a t o r  h a s  l i m i t e d  a s s e t s ,  t h e  
i n c e n t i v e  t o  s e a r c h  f o r  a n  u n d e r l y i n g  " n o n - d i s c r e t i o n a r y  d u t y "  as 
a b a s is  f o r  a s u i t  a g a i n s t  t h e  s t a t e  in c r e a s e s .

I n  sum , t h e s e  p r o v i s i o n s  c o u ld  h a v e  a f a r - r e a c h i n g  im p a c t  
on how t h e  s t a t e ' s  e n v ir o n m e n t a l  la w s  a r e  e n fo r c e d  an d  who w i l l  do 
t h e  e n fo r c e m e n t .  I n  e f f e c t ,  a p r i v a t e  p e r s o n  o r  e n t i t y  c o u ld  
assum e t h e  d u t i e s  o f  t h e  a t t o r n e y  g e n e r a l  t o  e n f o r c e  s t a t e  
e n v ir o n m e n t a l  la w s .  T h e  n o n d i s c r e t i o n a r y  d u t i e s  o f  t h e  D e p a r tm e n t

p a g e  3 o f  4



F o r  B i l l / R e s o l u t i o n  N o . HB 29 ( J u d i c i a r y  C o m m itte e  W o rk  D r a f t . )

CONTINUATION of FISCAL NOTE ANALYSIS

o f  E n v ir o n m e n t a l  C o n s e r v a t io n ,  p a r t i c u l a r l y  t h o s e  i n v o l v i n g  
p e r m i t t i n g  p r o c e s s e s  a n d  s t a t e  r e g u l a t i o n  o f  f e d e r a l l y - m a n d a t e d  
e n v ir o n m e n t a l  r u l e s ,  w o u ld  be s u b j e c t  t o  a t t a c k  i n  c o u r t .  I n  
a d d i t i o n  t o  s t a t e  g o v e r n m e n t c o n c e r n s ,  t h e  b i l l  c o u ld  b e  u s e d  b y  
o n e  c o r p o r a t io n  a g a i n s t  a n o t h e r  f o r  p u r e l y  c o r p o r a t e  p u r p o s e s .

O v e r  t h e  p a s t  s e v e r a l  y e a r s ,  t h e  s t a t e  h a s  p a id  an 
a v e r a g e  o f  $ 3 1 , 9 6 4 . 1 1  p e r  y e a r  i n  c o s t s  a n d  a t t o r n e y  f e e s  i n  c a s e s  
w h e re  i t  was a d e f e n d a n t  i n  e n v ir o n m e n t a l  s u i t s .  B e c a u s e  i t  
e n c o u r a g e s  l i t i g a t i o n ,  we b e l i e v e  t h a t  t h i s  b i l l  w i l l  c a u s e  n e w , 
a d d i t i o n a l  c o s t s  g r e a t e r  t h a n  t h i s  a m o u n t, e v e n  i f  o u r  re c o m m e n d e d  
c h a n g e s  a r e  a d o p te d .  T h is  c o s t  e s t i m a t e  i s  b a s e d  on t h e  b i l l  
c a u s in g  j u s t  o n e  o r  tw o  a d d i t i o n a l  la w  s u i t s  e a c h  y e a r ,  w h e re  t h e  
s t a t e  d o e s  n o t  f u l l y  p r e v a i l .  T h e  a m o u n t i s  b a s e d  u p o n  ju d g m e n ts  
p a id  i n  n in e  s u i t s  w h ic h  h a v e  o c c u r r e d  o v e r  t h e  p a s t  s e v e n  y e a r s .  
T h is  i s  a v e r y  c o n s e r v a t iv e  e s t i m a t e ,  a n d  t h e  a c t u a l  c o s t  c o u ld  
e a s i l y  b e  much ' h i g h e r .  M o r e o v e r ,  some o f  t h e  t i m e  o f  o u r
d e p a r t m e n t 's  a t t o r n e y s ,  now b e in g  s p e n t  e n f o r c in g  t h e  s t a t e ' s
e n v ir o n m e n t a l  la w s ,  w i l l  b e  l o s t  w h e n e v e r  t h e y  h a v e  t o  s t o p  t o  
d e fe n d  t h e  c o m m is s io n e r  o f  e n v ir o n m e n t a l  c o n s e r v a t io n  a g a i n s t  
a l l e g a t i o n s  o f  i n a c t i o n .  L a s t ,  we c a n n o t  p r e d i c t  t h e  c o s t  t o  
i n d u s t r y ,  p r i v a t e  p a r t i e s ,  o r  g o v e r n m e n t p r o g r a m s  i f  n o n ­
g o v e r n m e n t a l e n t i t i e s  a r e  p e r m it t e d  t o  e n f o r c e  t h e  s t a t e ' s
e n v ir o n m e n t a l  la w s .  N o n e t h e le s s ,  t h i s  c o u ld  r e p r e s e n t  a
s u b s t a n t i a l  c o s t  t o  t h e  s t a t e ' s  eco no m y o n  t h e  w h o le .

p a g e  4 o f 4



•• *

STATE OF ALASKA • 
1 9 9 2  LEGISLATIVE SESSION

FISCAL NOTE

BILL NO. CSSSHB 29 (RF..<n

Revision D ate : January 2 3 ,  1 9 9 2  •______

T itle : " An Act a u th o r iz in g  s u i t s  to_____
e n fo r ce  environm ental la w s ."____________

Spon so r: R ep resen ta t ive  Koponen_______
Requestor: House J u d ic ia r y  Committee

Department A ffec ted :
BRU: Leeal S e rv ice s

Department o f  Law

Component: O p e ra t io n s

COMPONENT SERIAL NO .

EXPENDiTURES/REVENUES: (Thousands o f  D o lla rs)
OPERATING FY 9 3 FY 9 4 FY 9 5 FY 3 6 FY 9 7 FY 9 8

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING * * * * * * * * * * * * * * * * **3V*

CAPITAL

REVENUE 
FUND SOURCE :

FUNDING: (Thousands o f Dolars)

GENERAL FUND * * * * * * * * * * * *
FEDERAL FUNDS
OTHER
FUND SOURCE:
TOTAL

POSIT IONS:
FULL-TIME * * * * * * * *
PART-TIME
TEMPORARY

Estimate o f  current year impact:
ANALYSIS : (Attach a separate page if necessary .)

P lease  see  the a ttach ed  a n a ly s is .

£ cU ̂  - /̂ tR ichard  I .  Pegues, Di^ec
, . ___  -L--L- _ . J

P ran arad  B y : Richard I .  Pegues, D ir e c to r  „  //P h n n a : 465-3672
--------------------------— --------v — 7 S 7  [Division:  A d m in is tra t iv e  (service 's  r j  A  /  Date : January 2 3 .  1992---------------

r^tTZTTZ  ' • 1 yj / '  1
Approved by Comm issioner: Charles E. C o le ,  A ttorney  General____________________________
Agency: ________ Department o f  Law_________________________________________  Date: January 2 3 ,  1992

Di*tribut>on (by preparerl: te g . Fin., LegtaUtivfl Sporwof, Repu«<tc>f, OMB/DBR, Gov. Legta. O fc .. & Impacted Agertcy(i««).
R«v 10 /7 /9 1  Page 1  o( 4



C O N T I N U A T I O N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  N o. _______ CSSSHB 29 ( R E S )

T h e R e s o u rc e s  C o m m itte e  S u b s t i t u t e  f o r  SSHB 29 o m it s  a 
p r i o r  p r o v i s i o n  i n  t h e  o r i g i n a l  b i l l  a u t h o r i z i n g  t h i r d  p a r t y  
i n t e r v e n t i o n  i n  s t a t e  e n v ir o n m e n t a l  e n fo r c e m e n t  a c t i o n s . I t  a ls o  
o m it s  t h e  p r i o r  p r o v i s i o n  t h a t  e x p r e s s ly  a u t h o r iz e d  a w a rd s  o f  
a t t o r n e y  fe e s  an d  c o s t s  a g a in s t  t h e  s t a t e .  D e s p i t e  t h e s e  c h a n g e s , 
h o w e v e r , t h e  b i l l  w o u ld  s t i l l  h a v e  a s i g n i f i c a n t  a d v e r s e  f i s c a l  
im p a c t  on t h e  s t a t e .  T he D e p a r tm e n t o f  L a w ' s  c o m m e n ts , r e v i s e d  t o  
r e f l e c t  t h e  R e s o u rc e s  C o m m itte e  S u b s t i t u t e ,  a r e  p r o v id e d  b e lo w .

T h is  b i l l  am ends t h e  s t a t e ' s  e n v ir o n m e n t a l  c o n s e r v a t io n  
la w s  ( T i t l e  4 6 )  i o  p r o v id e  t h a t  a p r i v a t e  p a r t y  o r  p e r s o n  m ay b r i n g  
a la w  s u i t  a g a in s t  a p e r s o n  ( i n c l u d i n g  t h e  s t a t e )  a l l e g e d  t o  b e  i n  
v i o l a t i o n  o f  a la w , r e g u l a t i o n ,  p e r m it ,  p la n ,  o r  o r d e r  e s t a b l i s h e d  
u n d e r  t h e  s t a t e ' s  g e n e r a l  s t a t u t e s  g o v e r n in g  a i r ,  w a t e r ,  e n e r g y ,  
an d  e n v ir o n m e n t a l  c o n s e r v a t io n  (AS 4 6 . 0 3 ) ;  t h e  s t a t e ' s  s p e c i f i c  
s t a t u t e s  g o v e r n in g  o i l  and  h a z a r d o u s  s u b s ta n c e  c o n t r o l  (AS 4 6 . 0 4 ) ;  
a n d  t h e  s t a t e ' s  s p e c i f i c  s t a t u t e  g o v e r n in g  h a z a r d o u s  s u b s t a n c e  
r e l e a s e  c o n t r o l  (AS 4 6 . 0 9 ) .

The b i l l  w o u ld  a ls o  a u t h o r iz e  a p e r s o n  t o  b r i n g  a la w  
s u i t  a g a in s t  t h e  c o m m is s io n e r  o f  t h e  D e p a r tm e n t o f  E n v ir o n m e n t a l  
C o n s e r v a t io n ,  w h e re  a f a i l u r e  o f  t h e  c o m m is s io n e r  t o  p e r f o r m  a 
n o n d i s c r e t i o n a r y  a c t  o r  d u t y  s p e c i f i e d  u n d e r  AS 4 6 . 0 3 ,  AS 4 6 . 0 4 ,  o r  
AS 4 6 . 0 9  i s  a l l e g e d .  T h e  b i l l  s p e c i f i e s  t h a t  t h e  d e c i s i o n  o r  d u t y  
o f  t h e  c o m m is s io n e r  t o  b r in g  a n  e n fo r c e m e n t  a c t i o n  a g a in s t  a p e r s o n  
a l l e g e d  t o  be i n  v i o l a t i o n  o f  a la w , r e g u l a t i o n ,  p e r m it ,  p l a n ,  o r  
o r d e r  e s t a b l i s h e d  u n d e r  t h e  f o r e g o in g  s t a t u t e s  i s  a d i s c r e t i o n a r y  
a c t  o r  d u t y .

A p e r s o n  w o u ld  n o t  b e p e r m it t e d  t o  f i l e  a la w  s u i t  u n d e r  
t h e s e  p r o v i s i o n s  u n t i l  s i x t y  d a y s  a f t e r  t h e  p e r s o n  h a s  g iv e n  n o t i c e  
o f  t h e  v i o l a t i o n  t o  t h e  p e r s o n  a l le g e d  t o  be i n  v i o l a t i o n .  I n  
a d d i t i o n ,  a la w  s u i t  w o u ld  n o t  be p e r m it t e d  i f  t h e  c o m m is s io n e r  h a s  
com m enced an d  i s  d i l i g e n t l y  p r o s e c u t in g  a c i v i l  a c t i o n  o r  
a d m i n i s t r a t i v e  p e n a l t y  p r o c e e d in g  t o  r e q u ir e  c o m p lia n c e .  A p e r s o n  
f i l i n g  a c i v i l  a c t i o n  a g a in s t  t h e  c o m m is s io n e r  w o u ld  a l s o  h a v e  t o  
g iv e  s i x t y  d a y s  p r i o r  n o t ic e  t o  t h e  c o m m is s io n e r  b e f o r e  s u c h  a n  
a c t i o n  c o u ld  be f i l e d .  T h e s i x t y  d a y  n o t ic e  p r o v i s i o n s  w o u ld  n o t  
a p p ly  i f  t h e  v i o l a t i o n  in v o l v e d  a h a z a r d o u s  w a s te  u n d e r  AS
4 6 . 0 3 . 9 0 0 ,  a h a z a r d o u s  s u b s ta n c e  u n d e r  AS 4 6 . 0 3 . 8 2 6  o r  AS
4 6 . 0 9 . 9 0 0 ,  o r  a h a z a r d o u s  a i r  p o l l u t a n t  u n d e r  42 U . S . C .  7 4 1 2 .  I n  
s u c h  a n  e v e n t ,  a c i v i l  a c t i o n  c o u ld  be f i l e d  e i t h e r  10 d a y s  a f t e r  
n o t i c e ,  o r  im m e d ia t e ly  a f t e r  g i v i n g  n o t ic e  i f  t h e  a c t i o n  i n v o l v e d  
a n  im m in e n t  an d  s u b s t a n t i a l  e n d a n g e rm e n t t o  h e a l t h  o r  t h e  
e n v ir o n m e n t .

A lt h o u g h  t h e  b i l l  p r o h i b i t s  a p e r s o n  fro m  b r i n g i n g  a n  
a c t i o n  i f  t h e  c o m m is s io n e r  "h a s commenced and i s  d i l i g e n t l y
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p r o s e c u t in g  a c i v i l  a c t i o n  o r  a d m i n i s t r a t i v e  p e n a l t y  p r o c e e d i n g , " 
i n  p r a c t i c e  t h i s  e x c e p t io n  i s  an  e x t r e m e ly  n a r r o w  o n e . F i r s t ,  m o s t 
DEC e n fo r c e m e n t  a c t i o n s  i n v o l v e  c o m p lia n c e  o r d e r s  b y  c o n s e n t  
(C O BC s) o r ,  le s s  f r e q u e n t l y ,  a d m i n i s t r a t i v e  c o m p lia n c e  o r d e r  
p r o c e e d in g s . N e i t h e r  COBC a c t i o n s  n o r  m a n d a to r y  c o m p lia n c e  o r d e r  
a c t i o n s  f a l l  w i t h i n  t h e  e x c e p t io n .  S e c o n d , t h e  p h r a s e
" a d m i n i s t r a t i v e  p e n a l t y  p r o c e e d in g "  i s  m e a n in g le s s  u n d e r  c u r r e n t  
DEC s t a t u t e s  b e c a u s e  DEC d o e s  n o t  h a v e  a d m i n i s t r a t i v e  p e n a l t y  
a u t h o r i t y .  T h e  n a r r o w  n a t u r e  o f  t h i s  e x c e p t io n  i n v i t e s  t h i r d  p a r t y  
i n t r u s i o n  i n t o  a w id e  v a r i e t y  o f  DEC e n fo r c e m e n t  a c t i o n s .  S u c h  
i n t e r v e n t i o n  h a s t h e  p o t e n t i a l  t o  i n t e r f e r e  w i t h  D E C ' s
e s t a b l i s h m e n t  o f  i t s  e n fo r c e m e n t  p r i o r i t i e s  a n d  w i t h  t h e  D E C ’ S 
s e l e c t i o n  o f  p a r t i c u l a r  e n fo r c e m e n t  t o o l s  i n  s p e c i f i c  c a s e s .

T h e  p r e s e n t  b i l l ' s  o m is s io n  o f  t h e  c o s t s  a n d  a t t o r n e y  
f e e s  p r o v i s i o n  w i l l  n o t  s i g n i f i c a n t l y  r e d u c e  c o s t  a n d  a t t o r n e y  f e e s  
a w a rd s  a g a in s t  t h e  s t a t e .  I n  m o s t c a s e s ,  t h i r d  p a r t i e s  w i l l  r e m a in  
a b le  t o  r e c o v e r  f u l l  r e a s o n a b le  c o s t s  a n d  a t t o r n e y  fe e s  a g a i n s t  t h e  
s t a t e  b e c a u s e  s u c h  p a r t i e s  q u a l i f y  as p u b l i c  i n t e r e s t  l i t i g a n t s .  
T h is  s t a t u s  h a s  b e e n  b r o a d ly  d e f in e d  i n  A la s k a ,  a n d  o u r  c o u r t s  h a v e  
u s u a l l y  b e e n  g e n e r o u s  i n  a w a r d in g  c o s t s  a n d  fe e s  t o  p u b li< ~  i n t e r e s t  
l i t i g a n t s .  H e n c e , e v e n  w i t h o u t  t h e  c o s t  a n d  a t t o r n e y  f e e s  
p r o v i s i o n ,  t h e  b i l l  w i l l  c o n t in u e  t o  p r o v id e  a s t r o n g  e c o n o m ic  
i n c e n t i v e  f o r  t h i r d  p a r t i e s  t o  s u e  t h e  s t a t e .  I n  s i t u a t i o n s  w h e re  
t h e  n o n - s t a t e  v i o l a t o r  h a s  l i m i t e d  a s s e t s ,  t h e  i n c e n t i v e  t o  s e a r c h  
f o r  a n  u n d e r l y i n g  " n o n - d i s c r e t i o n a r y  d u t y "  as a b a s is  f o r  a s u i t  
a g a i n s t  t h e  s t a t e  in c r e a s e s .

F u r t h e r m o r e ,  t h e  b i l l  a p p e a rs  t o  p la c e  no r e s t r i c t i o n s  o n  
t h e  t y p e  o r  a m o u n t o f  r e l i e f  t h e  c o u r t  c a n  im p o s e  a g a i n s t  t h e  
s t a t e .  T h e  b i l l  p r o v id e s  t h a t  i n  an a c t i o n  a g a in s t  t h e  s t a t e  " t h e  
c o u r t  may is s u e  an  i n j u n c t i o n  and o r d e r  o t h e r  r e l i e f . "  T h is  
la n g u a g e  c o u ld  b e i n t e r p r e t e d  as a u t h o r i z a t i o n  f o r  a c o u r t  t o  a w a rd  
d am ages a g a i n s t  t h e  s t a t e .  Damage a w a rd s  i n  e n v ir o n m e n t a l  c a s e s  
m ay b e h i g h l y  s p e c u l a t i v e  an d  d i f f i c u l t  t o  p r o v e  ( t h e  d i s p u t e  o v e r  
dam age a m o u n ts  e n c o u n te r e d  i n  t h e  r e c e n t  EXXON VALDEZ l i t i g a t i o n  
p r o v id e s  a n  e x a m p le ) . I n  a d d i t i o n  t o  t h e  a c t u a l  dam age a w a r d s , t h e  
s t a t e  c a n  e x p e c t  t o  i n c u r  t h e  s i g n i f i c a n t  l e g a l  c o s t s  i n v o l v e d  i n  
d i s p r o v i n g  a n d  d e f e n d in g  a g a in s t  s u c h  a l l e g e d  d a m a g e s . N o te  t h a t  
t h e  a m o u n t o f  dam age a w a rd s o f t e n  h in g e s  u p o n  t h e  s o r t  o f  f a c t  
s p e c i f i c  d is p u t e s  t h a t  r e s u l t  i n  e x p e n s iv e  j u r y  t r i a l s  a n d  i n  t h e  
u s e  o f  c o s t - c o n s u m in g  e x p e r t  w i t n e s s e s .

T h e  r e s t r i c t i o n  o n  t h e  u se  o f  s e t t l e m e n t  p r o c e e d s  seem s 
u n c l e a r  a n d  m ay h a v e  l i t t l e  p r a c t i c a l  e f f e c t .  T h e  r e s t r i c t i o n  d o e s  
n o t  a p p ly  t o  c o u r t - a p p r o v e d  s e t t l e m e n t s .  One w o u ld  e x p e c t  t h a t  i n  
m o s t a c t i o n s  b r o u g h t  u n d e r  t h e  b i l l  t h e  p a r t i e s  ( a t  l e a s t  t h e  
d e f e n d a n t )  w o u ld  w a n t t o  h a v e  t h e  s e t t le m e n t  a p p r o v e d  b y  t h e  c o u r t .
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I n  a d d i t i o n ,  t h e  r e s t r i c t i o n  a l lo w s  t h i r d  p a r t i e s  t o  u s e  t h e  
s e t t l e m e n t  p r o c e e d s  t o  fu n d  a t t o r n e y  f e e s  an d  c o s t s .  H e n c e , t h e  
b i l l  p r o v id e s  b o t h  p u b l i c  i n t e r e s t  an d  p r i v a t e  la w  f i r m s  w i t h  a n  
e c o n o m ic  i n c e n t i v e  t o  t h r e a t e n  o r  f i l e  la w  s u i t s  u n d e r  t h e  b i l l .

I n  sum , a l l  o f  t h e s e  p r o v i s i o n s  w i l l  h a v e  a d r a m a t ic  a n d  
f a r - r e a c h i n g  im p a c t  o n  how t h e  s t a t e ' s e n v ir o n m e n t a l  la w s  a r e  
e n f o r c e d  and  who w i l l  do t h e  e n fo r c e m e n t .  I n  e f f e c t ,  n e a r l y  a n y  
p e r s o n  o r  e n t i t y  c o u ld  a ssu m e  t h e  d u t ie s  o f  t h e  a t t o r n e y  g e n e r a l  t o  
e n f o r c e  s t a t e  e n v ir o n m e n t a l  l a w s .  I n  a d d i t i o n ,  t h e  s t a t e  w o u ld  
becom e a d e f e n d a n t  i n  a c t i o n s  b r o u g h t  u n d e r  t h e  b i l l  i n  r e s p e c t  t o  
t h e  c o n s t r u c t i o n ,  m a in t e n a n c e  a n d  o p e r a t io n s  o f  i t s  t r a n s p o r t a t i o n  
a n d  a l l  o t h e r  p u b l i c  f a c i l i t i e s ,  a n d  m any o t h e r  g o v e r n m e n t 
a c t i v i t i e s .  T h e  n o n d i s c r e t i o n a r y  d u t ie s  o f  t h e  D e p a r tm e n t  o f  
E n v ir o n m e n t a l  C o n s e r v a t io n ,  p a r t i c u l a r l y  t h o s e  i n v o l v i n g  p e r m i t t i n g  
p r o c e s s e s  a n d  s t a t e  r e g u l a t i o n  o f  f e d e r a l ly - m a n d a t e d  e n v ir o n m e n t a l  
r u l e s ,  w o u ld  be s u b j e c t  t o  r e p e a t e d  a t t a c k  i n  c o u r t .  I n  a d d i t i o n  
t o  s t a t e  g o v e r n m e n t c o n c e r n s ,  t h e  c u r r e n t  v e r s i o n  o f  t h e  b i l l  
r e m a in s  so  b r o a d  t h a t  i t  c o u ld  e v e n  b e u s e d  b y  o n e  c o r p o r a t i o n  
a g a in s t  a n o t h e r  f o r  p u r e l y  c o r p o r a t e  p u r p o s e s .

U n d e r t h e s e  c ir c u m s t a n c e s ,  i t  i s  im p o s s ib le  t o  p r e d i c t  
t h e  a m o u n t o f  l e g a l  w o r k , a n d  t h e  c o n s e q u e n t  c o s t  t o  t h e  D e p a r tm e n t  
o f  Law , i f  t h e  b i l l  i s  a p p r o v e d . I t  i s  s im p ly  t o o  f a r - r e a c h i n g .  
T h e r e  w i l l  o b v i o u s l y  be a h ig h  f i s c a l  im p a c t  f o r  t h e  s t a t e ' s  l e g a l  
s e r v ic e s  and f o r  t h e  a m o u n t t h e  s t a t e  may e v e n t u a l l y  h a v e  t o  p a y  t o  
p u b l i c  i n t e r e s t  l i t i g a n t s .  A t  t h i s  s ta g e  we c a n n o t  s a y  w h a t t h a t  
c o s t  w i l l  b e ,  b u t  i t  c o u ld  e a s i l y  e x c e e d  $ 1 , 0 0 0 , 0 0 0  p e r  y e a r .  
T h e r e  i s  a ls o  n o  w ay t o  p r e d i c t  o r  c a l c u l a t e  t h e  c o s t  t o  o t h e r  
s t a t e  p r o g r a m s , i n d u s t r y ,  p r i v a t e  p a r t i e s ,  o r  t h e  e c o n o m y a s  a 
w h o le  i f  n o n - g o v e r n m e n t a l  e n t i t i e s  a r e  p e r m it t e d  t o  e x e c u t e  t h e  
s t a t e ' s  e n v ir o n m e n t a l  l a w s ,  as a u t h o r iz e d  b y  t h e  b i l l .
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•Juneau, A K  9 9 3 1  1 -3 1 1 0  

Phone: >907' 1 6 3 -3 9 9 1  
F ax : <907) 1 6 3 -3 3 3 1

Alaska State Legislature

MEMORANDUM

TO: Representative Niilo Koponen

FROM: Glenn T* G r a y ^
Legislative Analyst

RE: Litigation Resulting From Citizen Suit Laws in Other States
Research Request 9 1 . 1 8 1

You requested information about states with statutes that permit citizen law 
suits against polluters or against persons that degrade the environment. 
These laws often include a notification period where the business may respond 
to the problem before the law suit is initiated. You asked us to contact 
several different states to find out the number of cases that make it to the 
notification stage, the number of court cases filed, the number of cases 
dismissed as frivolous, and the total number of civil cases.

We contacted attorneys, general in seven states to inquire about citizen law 
suit statutes: Connecticut, Florida, Indiana, Michigan, New Jersey, South
Dakota, and Wyoming. Statutes from each of these states are attached 
(Attachment A). Few of the attorneys we contacted were able to provide precise 
statistics about the number of cases filed using these laws.

Connecticut

Assistant Attorney General Joe Rubin said that people rarely use the 
Connecticut statute that authorizes citizen suits about environmental matters. 
Mr. Rubin said that he did not know why the statute is not used more often, but 
he speculated that citizens do not use it because the state responds quickly 
to resolve pollution problems. The law empowers any person to sue another 
person "for protection of the public trust in the air, water and other natural 
resources of the state from unreasonable pollution, impairment or destruction" 
(CS 2 2 a-1 6 ). The Connecticut statute does not require a notification period 
before a citizen can initiate a suit.

Florida

Jeff Peters, chief of the Environmental Litigation Section for the Florida 
Attorney General's Office, stated that citizens may receive injunctive relief 
against private companies or government agencies by initiating an action 
against the state. The citizen initiates in action under the premise that a

Legislative Research Agency
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state agency is not properly enforcing state law. After a citizen initiates 
an action, the state has 3 0  days to respond. It the state takes no action by
the end of the 3 0  days, the citizen may initiate a law suit against the state.
Mr. Paters said that it may be possible to add other parties, such as private
companies, to the complaint at that time.

The Florida Environmental Protection Act gives standing to any citizen to 
initiate a law suit if an activity has "the effect of impairing, polluting, or 
otherwise injuring the air, water, or other natural resource of the state" 
(FS 4 0 3 .4 1 2 ). Officials from the Attorney General's Office or the Department 
of Environmental Regulation were not able to estimate the number of court cases 
initiated using the act, but no one thought that it was used often. A bill 
currently before the Florida State Legislature expands the authority of 
citizens to initiate law suits (attached).

Indiana

According to Chief Counsel Jack Watson of the Indiana Attorney General's 
Office, between ten and fifteen notices are served each year using the state's 
citizen law suit provision. Some years a greater number of proceedings are 
initiated. The statute requires a 9 0 -day waiting period where state agencies 
attempt to resolve the problem. A citizen may initiate a court action on 
behalf of the state only if state agencies fail to resolve the problem by the 
end of the 9 0 -day period. Law suits may be initiated "for the protection of 
the environment of Indiana from significant pollution, impairment, or 
destruction" (IC 1 3 -6 -1 ). Most of these actions are resolved administratively 
without the need to go to court. Mr. Watson said about two or three suits make 
it to the courts each year, and he did not know of any of cases that have been 
dismissed as frivolous.

Michigan

The Michigan State Legislature passed one of the earliest statutes that permits 
citizens to initiate law suits against polluters or those who degrade the 
environment. A provision in the 1 9 7 0  Michigan Environmental Protection Act 
(MEPA) gives standing to individuals to sue polluters, but persons named in the 
suit have 2 8  days to respond to the complaint. According to Steve Chester, an 
assistant attorney general, initial predictions that citizens would flood the 
courts with frivolous cases never materialized. State and local governments 
initiate most of the cases under this law. During recent years, however, the 
state often uses more specific laws to stop pollution (e.g., statutes 
concerning hazardous waste, clean water, air quality, and the state superfund).

Mr. Chester knows of no recent statistics quantifying the number of cases 
initiated under this statute. The attached 1 9 8 5  article from the 
E n v i r o n m e n t a l  L a w  Q u a r t e r l y  states that during the first few years after the
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act was passed about two cases were filed per month (Attachment B). By 1 9 8 2  
law suits diminished to about one every two months. The article reports that 
the act stimulates settlements prior to court proceedings.

New Jersey

The New Jersey statute permitting citizen environmental law suits was recently 
amended. During 1 9 9 0 , a cap on the amount of attorney fees that may be 
collected was raised from $1 0 , 0 0 0  to $5 0 , 0 0 0  for citizen suits, and the cap on 
suits initiated by governments were unlimited. Charles Licata, assistant 
environmental prosecutor, estimated that about two citizen suits have been 
initiated each month since amendments to the statute became effective last 
July. The law requires that a 6 0 -day notice be given before suits are 
initiated. State agencies often negotiate a solution to the problem. If no 
settlement is reached after the 6 0 -day notice period, a citizen may initiate 
action through the courts. Mr. Licata is not aware of any suits being 
dismissed as frivolous.

South Dakota

Roxanne Giedd, an assistant attorney general, said that citizen suit provisions 
permit the state to file enforcement action on behalf of a citizen. The 
provisions also permit citizens to file suits directly against a polluter. Ms. 
Giedd said that citizens file about two cases per year against polluters and 
request state action to mitigate pollution about 4 0  times per year. State 
involvement usually results in some action taken by the polluter to resolve the 
problem. Ms. Giedd did not know of any instances where cases were dismissed 
as frivolous.

Wyoming

Steve Jones, senior assistant attorney general and head of the environmental 
section, said that he is aware of only one instance where someone has used 
Wyoming's citizen lawsuit statute. The statute, WS 3 5 -1 1 -9 0 2 , permits 
individuals "having an interest which is or may be affected" to commence a 
civil action against the state government for failing to enforce the 
Environmental Quality Act or against any private party that violates provisions 
of the act. The one law suit Mr. Jones was aware of was dismissed because the 
plaintiff did not comply with the required 6 0 -day waiting period before 
initiating a law suit.

Conclusion

Statutory provisions permitting citizens to sue polluters vary among the 
states. Some states require that the state bring action on behalf of the
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individual. Other states permit citizens to initiate law suits on behalf of 
themselves or on behalf of the state. While some states require citizens to 
wait a specified number of days before filing a suit, other states permit 
immediate filings.

State officials we contacted reported that citizen law suit legislation has 
been used less than initially expected. Government agencies tend to use such 
statutes as often or more often than citizens. Because of the costs associated 
with litigation, many polluters settle out-of-court. Thereford, environmental 
law suit legislation may serve to reduce the number of court cases rather than 
bog down the court system with an excessive number of civil cases. No one we 
contacted thought that frivolous law suits were a problem. Few states track 
the number of court cases initiated in association with citizen law suit 
statutes, but many officials provided rough estimates. Older laws permitting 
citizens and government agencies to initiate law suits against polluters tend 
to be used less often by the states now that newer, more specific laws have 
been adopted.

Please contact this office if we be of additional assistance.

Attachments



A lask a  O il S p ill C o m m issio n  
R e c o m m e n d a tio n  13



The state should expand and exercise its regulatory authority over 
environm ental safety. M ensures voluntarily adopted by industry should  
be backed up by state regulation. Federal technical standards and safety 
requirements should not preclude more stringent stale standards.

The State o f Alaska currently does not exercise its full power under the 
U.S. Constitution to regulate environmental safety. Recent congressional 
enactments and judicial decisions make it clear that Congress does not 
intend that states should hesitate to protect local environments with 
greater stringency than the minimums established under federal law. The 
state should have the power, for example, to prohibit vessels from 
entering or departing Alaska pons and waters under unsafe circum­
stances.

Regulatory effectiveness also should be improved through assessment of 
administrative and civil penalties to encourage prevention, no preen-

22 SpW: Report of the Alaska Off Spill Commission

forcement review of compliance orders, environmental audits, stronger 
criminal penalties, and statutory provision for citizen lawsuits. Private 
voluntary prevention measures, though commendable, are often ignored 
as memories fade unless backed up by state regulations.

' Recommendation 13 
Enhanced regulatory 

strength
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§ 27 .21 .950  M in in g  $ 27 .21 .950
tion o f persons engaging in  o r d irec tly  responsib le fo r b lasting o r the 
use o f explosives in su rface coal m in ing operations. (§ 1 ch 29  SLA  
1982/

R ev iso r ’s notes. — Form erly AS 
41.45.940. Renumbered in 1983.

Sec. 27.21.950. C iv i l a c t io n s , (a ) Except as provided in <b) o f this 
section, a  person who is o r m ay be adverse ly affected bv a fa ilu re  to 
comply w ith th is chapter m ay commence a c iv il action in  the superio r 
court on the person ’s own b e h a lf and compel compliance w ith this 
chapter against
’ (1 ) the comm issioner, i f  the comm issioner has fa iled  to perform  a 
nond iscretionarv act o r duty;

(2 ) an in s trum en ta lity  o r agency o f  the state which is in v io la tion  o f 
th is chapter o r a regu la tion  adopted, o r an o rder o r perm it issued, 
under th is chapter; o r

(3 ) a person who is in  v io la tion  o f  a regu la tion  adopted o r an order 
o r perm it issued under th is chapter.

(b) A person m ay not commence an action under (a il 1) o f this section 
un til 60 days a fte r g iv ing  the comm issioner w ritten notice o f  the 
intended action in  the m anne r prescribed by regu la tions adopted by the 
comm issioner, except th a t an  action m ay be brought im mediate ly a fte r 
the notice i f  the com m issioner’s fa i lu re  to perform  constitutes an im m i­
nent th rea t to the h ea lth  o r  sa fety o f  the person o r would im m ediate ly 
affect a leg a l in te rest o f  the person.

(c) A person m ay not commence an  action under (a )(2 ) o r (a )(3 ) o f  th is 
section.

(1 ) u n til 60 days a fte r the p la in t i f f  has given notice in w riting  o f  the 
v io la tion  to the com m issioner and to the agency, in strum en ta lity , o r 
a lleged v io la to r;

(2 ) i f  the state is d ilig en t ly  prosecuting a c iv il action in a state o r 
federa l cou rt to requ ire  compliance w ith  the provisions o f th is chapter 
o r a regu la tion  adopted o r an o rde r o r pe rm it issued under th is chapter, 
however, an y  person m ay in te rvene in  th a t c ivil action as a m atte r o f 
righ t.

(d) A person m ay commence an action under th is section on ly in the 
jud ic ia l d istric t in which the su rface coal m ining operation is located.

(e) N o th ing  in th is section restric ts any righ t th at a person o r class 
o f  persons m ay have unde r sta tu te  o r common law  to seek enforcement 
o f any o f  the p rovisions o f  th is chap ter and the regu la tions adopted 
under it, o r  to seek any o th e r re lie f, inc lud ing re lie f against the com­
m issioner.

(f) A person who is in ju red  o r whose property is damaged by the 
v io la tion  by a perm ittee o f  a regu la tion  adopted o r an o rde r o r perm it 
issued under th is chap ter m ay b ring  an action fo r damages, including
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reasonab le a tto rney fees and expert w itness fees, on ly  in the jud ic ia l 
d istric t in which the perm ittee's operation is located. Noth ing in this 
subsection a lfects the righ ts estab lished by o r lim its imposed under AS 
23 .30 .

<g) In  an action under th is section, the comm issioner may intervene 
as a m atte r o f  righ t. (S 1 ch 29 SLA  1982)

R ev iso r ’s notes. — Formerly AS 
41.45.950. Renumbered in 1983.

Sec . 27 .2 1 .9 6 0 . In c o n s is te n c ie s  w ith  fe d e ra l ac t. tai A provision 
o f  th is chapter th a t is inconsistent w ith the provisions o f the Surface 
M in ing C on tro l and Rec lam ation  Act o f  1977 as determ ined by the 
Secre tary o f  the Un ited  States D epartm ent o f the In te rio r under 30 
U .S .C . 1255ib ) is inva lid  from  the date o f the sec re ta ry ’s determ ination .

(b ) I f  a p rov is ion  o f the Su rface M in ing C on tro l and Rec lam ation  Act 
o f  1977 o r o f the regu la tions p rom ulgated under that Act by the Secre­
ta ry  o f the U n ited  States D epa rtm en t o f  the In te rio r is deleted, 
amended, set aside, en joined, o r declared in va lid  by Congress, the 
secretary , o r in a fin a l, unappea lab le judgm en t o f  a court o f competent 
ju risd ic tion , then the comm issioner sh a ll review  the changes made and 
m ake an app rop ria te  recommendation as to whether changes in  this 
chapter o r the regu la tions adopted under it shou ld be made. 1 ch 29 
SLA  1982)

R evisor's notes. — Formerly AS 
41.45.960. Renumbered in 1983.

Sec . 27 .2 1 .9 7 0 . R e la t io n s h ip  to  o th e r  law s . <a) Noth ing in th is 
chapter abrogates o r modifies the power o f  a state agency to enforce 
law s and regu la tions w ith in  its ju risd ic tion , except as specifica lly 
stated in th is chap ter and regu la tions adopted under it. The commis­
sioner sh a ll coord inate pe rm itting  procedures to prevent unnecessary 
dup lication  in pe rm it review .

(b ) Su rface coal m in ing operations fo r coal which has been o r is 
conveyed ou t o f federa l ownership m ust meet the requirem ents o f th is 
chapter. 1 ch 29  SLA  1982)

R evisor's notes. — Formerly AS date o f a version o f Senate B ill No. 84:
41.45.970. Renumbered in 1983. however. Senate (Jill No. 84 did not pass

E ditor's notes. — Section 2. ch. 2 9 ,S l.A  the House o f Representatives, and
1982. purported to add a subsection let. consequently, the amendment made by
Section 7 o f ch. 29 provided that the 2 o f ch. 29 never took etlect. 
amendment take effect on the effective

Sec . 27 .2 1 .9 7 5 . S e v e ra b i li t y . I f  any provision o f  th is chapter o r the 
app licab ility  o f it to any person o r circumstances is held inva lid , the 
rem ainde r o f  th is chapter and the app lication o f th a t provision to other 
persons o r circum stances is not a fleeted. 1 ch 29 SLA  1982)
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randum , the person is g u ilty  o f  a m isdemeanor, and upon conviction is 
punishable by a fin e  o f  not m ore th an  $5 ,000 , o r by im prisonm ent in 
ja i l  fo r not more than  s ix m onths, o r by both.

(c) A person who kn ow ing ly  aids o r abets another person in  the 
v io la tion  o f any prov ision  o f  th is chapter, o r a regu la tion  o r o rd e r o f 
the commission adopted under th is chapter is subject to the same 
penalty as th a t prescribed by th is chapter fo r the v io la tion  by the 
other person.

(d) The penalties p rovided in  th is section are recoverable by su it 
filed  by the a tto rn ey  gene ra l in  the name and on b eh a lf o f the 
commission in the supe rio r cou rt o f  the jud ic ia l d istric t in which the 
defendant resides o r in  which any defendant resides, i f  there is m ore 
than one defendant, o r  in the supe rio r court o f the ju d ic ia l d istric t in 
which the v io la tion  occurs. The paym ent o f a pena lty  does not re lieve  
a person on whom  the pena lty  is imposed from  lia b i lity  to any o the r 
person fo r  damages a ris in g  ou t o f  the v io lation .

(e) The comm ission m ay impose a pena lty  paym ent on every 1 ,000 
cubic feet o f n a tu ra l gas fla red , vented o r otherw ise determ ined to be 
waste as defined in  A S 3 1 .0 5 .1 7 0 . The pena lty  sh a ll be the fa ir  m arke t 
va lue o f the n a tu ra l gas a t the po in t o f  waste. (§ 12 ch 40 SLA  1955 ; 
am § 1 ch 195 SLA  1968 )

Collateral references. —  58 C.J.S.
Mines and Minerals § 241.

Sec . 3 1 .0 5 .1 60 , In ju n c t iv e  r e li e f ,  (a ) W henever it appears th a t a 
person is v io la tin g  o r th rea ten ing  to v io la te  any provision o f  th is 
chapter, o r any regu la tion  o r o rd e r o f  the commission, the comm ission 
sh a ll b ring  su it ag a in st th a t person in the superio r court o f  the 
jud ic ia l d istric t where the v io la t ion  occurs o r is th reatened , to re s tra in  
the person from  con tinu ing  the v io la tion  o r from  ca rry ing  ou t the 
th rea t o f  v io la tion . In  the su it, the court sh a ll have ju risd ic tion  to 
g ran t to the comm ission, w ithou t bond o r otherw ise undertak ing , such 
p roh ib ito ry and m andato ry  in junctions as the facts w a rran t.

(b) I f  the comm ission fa ils  to b ring  su it to en join a v io la tion  o r 
th reatened v io la tion  w ith in  10 days a fte r receipt o f w ritten  request to 
do so by a person who is o r w ill be adverse ly  affected by the v io la tion , 
the person m ak ing  the request m ay b ring  su it to re s tra in  the v io la tion  
o r th reatened v io la t ion  in the cou rt in which the commission may 
bring su it. I f  the cou rt finds th a t in junctive re lie f  shou ld be granted , 
the commission sh a ll be made a p a rty  and sh a ll be substitu ted fo r the 
person who brought the su it, and  the in junction sh a ll be issued as i f  
the commission had a t a l l  tim es been the p la in tiff. (§ 13 ch 40 SLA  
1955)

21
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Sec . 3 1 .0 5 .1 7 0 . D e fin it io n s . In  th is chapter, un less the context 
otherw ise requ ires

(1 ) "and ”  includes "o r”  and "o r”  includes "and ” ;
(2 ) "co rre la tiv e  rig h ts ”  m ean the opportun ity  afforded, so fa r as it is 

practicab le to do so, to the ow ner o f  each p roperty in  a pool to produce 
w ithout waste the ow ner’s ju s t  and equ itab le share o f  the o il o r gas, or 
both, in  the pool; being an  am ount, so fa r  as can be p ractica lly  
determ ined, and so fa r  as can p racticab ly be obtained w ithout waste, 
su b s tan tia lly  in  the p ropo rtion  th a t the quan tity  o f  recoverab le o il o r 
gas, o r both under the p rope rty  bears to  the to ta l recoverab le o il o r gas 
o r both in  the pool, and fo r  such purposes to use the owner’s ju s t and 
equ itab le share  o f the re se rvo ir energy;

(3 ) "comm ission”  m eans the A la ska  O il and Gas Conservation 
Comm ission;

(4 ) "cubic foot”  o f n a tu ra l gas m eans the vo lum e o f gas contained in 
one cubic foot o f  space m easured a t c p ressure base o f 14 .65 pounds 
per square inch abso lu te and a tem pera tu re  base o f 60 degrees 
Fah renhe it;

(5 ) " fie ld ”  m eans a gene ra l a rea  which is u nde rla in  o r appears to be 
unde rla in  by a t leas t one pool, and includes the underground re se rvo ir 
conta in ing o il o r ga~ and the words "poo l”  and " fie ld ”  mean the same 
th ing  when on ly  one underg round re se rvo ir is invo lved , but " fie ld ”  
un lik e  "poo l”  m ay re la te  to two o r m ore pools;

(6 ) "gas”  includes a l l  n a tu ra l gas and a l l  hydrocarbons produced a t 
the w e llhead  not defined as o il;

(7 ) " landow ne r”  means the owner o f  the subsurface estate o f the 
trac t affected;

(8 ) "o i l”  includes crude pe tro leum  o i l and o th e r hydrocarbons 
regard less o f  g rav ity  which a re  produced a t the w e llhead in  liqu id  
fo rm  and the liq u id  hydrocarbons know n as d is t illa te  o r condensate 
recovered o r extracted from  gas, o ther th an  gas produced in  associa­
tion w ith  o i l and com m only know n as casinghead gas;

(9 ) "ow ner”  m eans the person v» ho has the rig h t to d r i l l into and 
produce from  a pool and to app rop ria te  the o il and gas the person 
produces from  a pool fo r th a t person and others;

(1 0 ) "person ” includes a n a tu ra l person, corporation , association, 
pa rtnersh ip , receiver, trustee , executor, adm in istra to r, guard ian , 
fiduciary o r o the r rep resen ta tive  o f  any k ind , and includes a depart­
ment, agency o r in s trum en ta lity  o f the state o r a governm enta l 
subdivision o f  the state ;

(1 1 ) "poo l”  means an underg round re se rvo ir contain ing, o r appear­
ing to contain , a common accum u lation  o f  o il o r gas. Each zone o f  a 
genera l struc tu re  which is com p lete ly  separated from  any other zone 
in the struc tu re  is covered by the te rm  "poo l” ;

(12 ) "p roducer”  means the ow ner o f  a w e ll o r w ells capable o f 
producing o il o r gas o r both;
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C IV IL  AND CRIMINAL JUSTICE
C H A P T E R  36A. E N V IR O N M E N T A L  R IG H T S

S e c t io n
2A:33A-I. Short title.
2A:3JA-2. Legislative findings nnd determinations.
2A:35A-3. Definitions.
2A:3JA-4. Actions to enforce laws on pollution, impairment or destruction of environ­

ment,.or to protect environment; dismissal of frivolous actions.
2A:3JA-5. Rebuttal to prima facie evidence or affirmative defense; rules of evidence.
2A:35A-6. Temporary or permanent equitable relief.
2A:35A-7. Determination and adjudication of impact of conduct on environment.
2A:33A-8. Remittitur for administrative or other proceedings; retention of jurisdiction;

temporary equitable relief.
2A:33A-9. Security as condition for grant of injunction.
2A:35A-IO. Award of attorney’s and expert witness fees; applioation of doctrines of

collaterr.l estoppel and res judicata; consent of originating court for 
dismi.^al.

2A:35A-11. Notice of intention to commence action; persons to whom sent; waiver;
exemptions.

2A:35A-I2. Act as additional remedy.
2A:33A-I3. Construction of ad, rules, regulations and orders.
2A:35A-I4. Severability.

Env ironm en ta l p rotection: Perspective 1978 
L e w ii G n ld sho re  (P a ll 1978) N o 86 N .J. S ta le 
Bar J 44.

L a *  R e s i t*  Commentaries
A thum bna il sketch o f the E nv ironm en ta l 

R ight* A c t Lew is Goldshore (W inter 1975) No 
70 N  J S ta le  Bar J 18.

A na ly sis  o f environm enta l leg is la tion from  1970 
to  1975 in New  Jersey. Lew is G o ldshore (Sum ­
m er 1976) I Seton f la i l  Legis J. I.

2A:35A-1. Short title 
This act shall be known and may be cited as the "Environmental Rights Act." 

L.1974, c. 169, § 1, e ff. Dec. 9, 1974.
T id e  o f Act:

A n  A c t concern ing the commencement o f  ac­
tions for the protection o f the environm ent and 
the pub lic  in terest therein. L. 1974, c. 169.
A dm in istra tive  Code R cference i 

Env ironm en ta l hea lth standards o f  a dm in is tra ­
tive procedure, see N  J .A  C. 7:111-2 I e l seq.

L a *  Review Commentirie*
1985 environmental protection case law  <wcnnd 

in a scries). Lew is Goldshore and M arsh  t u l f .  
117 N .J.L .J . 375 (1986).

1985 environmental protection leg is la tion (firs t 
in • series). Lew is Goldshore and M arsha  W o lf, 
117 N .J.L .J . 335 (1986)

Notes o f D ec isions

I ,  J u r isd ic t io n  
Issue  o f whether U nited S ta le s A rm y  Corps of 

Eng ineers had  sub jec t m a tte r ju r is d ic t io n  over 
v a lid ity  o f w ater d ive rs ion  p ro ject was not ripe for 
• d jud ica lio n . in ligh t o f fact tha t engineers were 
be ing se lected  to  engage in fe a s ib ility  s tu d y  to help 
estab lish  spec ifics o f construc tion  for the project; 
it w ou ld  be on ly  a lte r such in fo rm ation  was gath­
ered tha t subm ission  co u ld  be made to Arm y 
Corps so that it m i jh l determ ine whether it 
sho u ld  assert ju r isd ic t io n . A pp lica tion  o f North 
Jersey D it l W ate r Supp ly C om m ission , 175 N J  
Super. 167, 417 A .2d 1095 (A .D  1980).

2A:35A-2. Legislative findings and determ inations
The Legislature finds and determines that the integrity o f the State's environment 

is continually threatened liy pollution, impairment and destruction, that every person 
has a substantial interest in minimizing this condition, and that it is therefore in the 
public interest In ennhte remly iirrons tu I he* courts fo r the remedy o f such a b u s e s .
* mwi „ mu * .> „rr ,, ,,,74

C IV IL  AND CRIM INAL JUSTICE
Notes o f D cc ls ln n t

I .  C onstruction and app lica tion 
Po licy  o f p ro tecting  s ta le ’s environm ent frnm  

po llu tion , im pa irm ent and destru c tion  is p rnpc ily  
cfTccluated through the con ing power and may 
in fluence lo ca l in n in g  decisions l.u s a rd i v C u r ­
tis Point P iop eny  O wners A ss'n , 86 N.J 217, 4.10 
A  2d 881 (1981).

2A:35A-4
Nota 1

Section 2A:)5A-4 gran ting  stand ing to any per­
son to  m a in ta in  action to  enforce o r restra in  the 
vio le tion  o f any sta tu te , regu la tion  o r ord inance 
designed to prevent or m in im ize  im pairm ent or 
d estru c tion  o f the env ironm ent i l  lim ited  to  d e ­
s truc tion  o f the n a tu ra l environm ent u  opposed to 
destruc tion  o f h is to r ica l bu ild in g s . Hoboken E n ­
vironm ent Com m ittee , Inc . v. G erm an Seaman’s 
M iss ion  o f N ew  Y o rk . 161 N .J Super. 256, 391 
A 2d 577 fC h  1978)

2A:35A-3. Definitions
For the purposes o f this act, the following words and phrases shall have the 

following meanings;
a. "Person" includes corporations, companies, associations, societies, firms, part­

nerships and joint stock companies, individuals, the State, any political subdivision o f 
the State and any agency or instrumentality o f the State or o f any political 
subdivision o f the Slate.

b. "Pollution, impairment or destruction o f the environment" means any actual 
pollution, impairment o r destruction to any o f the natural resources o f the State or 
parts thereof. It  shall include, but not be limited to, air pollution, water pollution, 
improper sewage disposal, pesticide pollution, excessive noise, improper disposal o f

; refuse, impairment and eutrophication o f rivers, streams, flood plains, lakes, ponds 
or other water resources, destruction o f seashores, dunes, wetlands, open spaces, 
natural areas, parks o r historic areas.
L .I974, c. 169, § 3, e ff. Dec. 9, 1974.
Is *  Review Commentarlee

Environment*! p ro tection : Perspective 1978. 
Lew is G o ldshore  ( F i l l  1978) No. 85 N .J. S t i le  
B ar J 44.

L ib ra ry  References 
W ords and Phra:** (Pem t Ed )

2A:35A~i. Actions to enforce laws on pollu tion , Impairment o r destruction o f 
environment, o r to protect environment; dismissal o f  frivo lous 
actions

a. Any person may maintain an action in a court o f competent jurisdiction againBt 
any other person to enforce, or to restrain the violation o f, any statute, -'egulation or 
ordinance which is designed to prevent o r minimize pollution, impairme't or destruc­
tion o f the environment.

b. Except in those instances where the conduct complained o f constitutes a 
violation o f r  statute, regulation o r ordinance which establishes a more specific 
standard for the control o f pollution, impairment o r destruction o f the environment, 
any person may maintain an action in any court o f competent jurisdiction for 
declaratory and equitable re lie f against any other person fo r  the protection o f the 
environment, o r the interest o f tne public therein, from pollution, impairment or 
destruction.

c. rrhe court may, on the motion o f any party, o r on its own motion, dismiss any 
action brought pursuant to this act which on its face appears to be patently 
frivolous, harassing or wholly lacking in merit.
L.1974, c. 169, § 4, e ff. Dec. 9, 1974.
L ib ra ry  Rcfcrenccc 

K ea llh  and Env ironm en t *»2J 5.
In junc tion  <*=>114(1).
C J S. H ealth and Env ironm ent {§  61 to 66. 69, 

71 to 73, 78 to 80. 82 to 86, 88 to 90. 94, 104. 
110. 115 to 126. 128, 129. IJ2, ID .  135. IJ7 
to 140. 142. 144 to 153 

C J S In junc tion ! § 17) c l seq

C om tructlon  and app lica tion I 
D am agei S
Enforcement o f tawa and regu la tion* 
In ju n c llo n i 2 
Review 4 
S tand ing 1.5

Nuli-v u f l l r i l t l i t u t
1. C om tructlon  and app lication 

At un it p lan n p p lin l a t “a m ure specific Han* 
it i n i '  In  liilrl\t.lt|- In jiliw ity  t i i l l t lr u i ' l in n  p rn jc il



HOUSE B IL L  29 
COMMENTS BEFORE THE HOUSE JU DICIARY COMMITTEE 

ROBERT K . REGES J R .
ON BEHALF OF THE ALASKA 

DEPARTMENT OF LAW 
AND

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

FEBRUARY 1 4 ,  1 9 9 2

We a r e  n o t  o p p o s e d  t o  t h e  c o n c e p t  o f  p r o v i d i n g  a c a u s e  o f  

a c t i o n  t o  c i t i z e n s  s o  t h a t  t h e y  may e n f o r c e  c h a p t e r s  4 6 . 0 3 . ,  4 6 . 0 4  

a n d  4 6 . 0 9 .  H o w e v e r, we c a n n o t  s u p p o r t  t h e  d r a f t  o f  HB 29 w h ic h  i s  

b e f o r e  y o u  n ow . 1 \  From  o u r  p e r s p e c t i v e ,  t h e  s p e c i f i c  

s h o r t c o m in g s  o f  t h a t  b i l l  a r e  a s  f o l l o w s :

DAMAGES AGAINST THE STATE

Some c o m m e n ta to r s  h a v e  s u g g e s te d  t h a t  t h e  b i l l  i s  n o t  

d e s ig n e d  t o  a l l o w  a c i t i z e n  t o  s e c u r e  dam ages (m o n e y ) fr o m  t h e  

s t a t e .  H o w e v e r, s e c t i o n  2 o f  t h e  b i l l  p r o c la i m s ,  i n  p e r t i n e n t  

p a r t :

[A ] p e r s o n  who h a s  a n  i n t e r e s t  t h a t  i s  o r  m ay b e  a d v e r s e ly  

a f f e c t e d  b y  t h e  v i o l a t i o n  may f i l e  a c i v i l  a c t i o n  a g a i n s t . . .  

t h e  s t a t e  o r  an  a g e n c y  o f  t h e  s t a t e . .

S u c h  a s u i t  w o u ld  be a s u i t  u n d e r  (d )  (1 ) o f  AS 4 6 . 0 3 . 8 7 0 .  T h e  b i l l  

g o e s  o n  t o  s a y :

I n  a n  a c t i o n  u n d e r  ( d ) (1)  o f  t h i s  s e c t i o n ,  t h e  c o u r t  m ay 

. . . o r d e r  o t h e r  r e l i e f .

T h i s  i s  fo u n d  i n  t h e  p r o p o s e d  AS 4 6 . 0 3 . 8 7 0 ( f ) .

I t  i s  h a r d  t o  im a g in e  a  b r o a d e r  a u t h o r i z a t i o n .  C l e a r l y ,

1 \  7 - L S 0 2 9 5 \ S ,  CS f o r  S p o n s o r  S u b s t i t u t e  f o r  H o u s e  B i l l  n o . 29
( R e s o u r c e s ) , O f f e r e d  5 / 2 0 / 9 1



t h i s  la n g u a g e  w o u ld  a l l o w  a p l a i n t i f f  t o  r e c o v e r  d am ages a g a i n s t  

t h e  s t a t e  w h e n e v e r  t h e  s t a t e ,  o r  a n  a g e n c y  o f  t h e  s t a t e  i s  a l l e g e d  

t o  b e  i n  v i o l a t i o n  o f  a  la w ,  r e g u l a t i o n ,  p e r m it ,  p l a n ,  o r  o r d e r  

e s t a b l i s h e d  u n d e r  AS 4 6 . 0 3 ,  4 6 . 0 4  o r  4 6 . 0 9 .  T h is  i s  n o t  i n  t h e  

b e s t  i n t e r e s t  o f  a n y  g o v e r n m e n t, p a r t i c u l a r l y  a n  " o w n e r  s t a t e . "

E n v ir o n m e n t a l  la w s  u s u a l l y  h o ld  b o t h  t h e  o w n e r a n d  

o p e r a t o r  l i a b l e  f o r  a v i o l a t i o n .  T h e  s t a t e  i s  s o m e tim e s  l i a b l e  f o r  

t h e  a c t i o n s  o f  p e r s o n s  who a r e  c o n d u c t in g  o p e r a t io n s  on s t a t e  

la n d s .  I n  t h e  p a s t ,  c o n c e p ts  o f  s o v e r e ig n  im m u n it y  a n d  o t h e r  l e g a l  

b a r r i e r s  h a v e  h e ld  p e o p le  b a c k  fr o m  p u r s u in g  t h e  s t a t e  f o r  t h i s  

i n d i r e c t ,  p a s s iv e  l i a b i l i t y .  H o w e v e r , u n d e r  t h i s  b i l l  t h e  s t a t e  

becom es a n  e a s y  t a r g e t .

T h e  s t a t e  i s  a d e e p  p o c k e t .  T h e r e  a r e  n o  p r o b le m s  

e s t a b l i s h i n g  j u r i s d i c t i o n  o v e r  t h e  s t a t e  f o r  t h e  t y p e  o f  a c t i o n s  a t  

is s u e  h e r e .  T h e r e  i s  n o  c h a n c e  t h a t  t h e  s t a t e  w i l l  f i l e  b a n k r u p t c y  

o r  w i l l  b e  a b le  t o  h id e  i t s  a s s e t s  i n  a s e r i e s  o f  s u b s i d i a r i e s .  

F o r  a l l  t h e s e  r e a s o n s ,  i t  w i l l  b e  e a s i e r  t o  s e c u r e  r e l i e f  fr o m  t h e  

s t a t e  t h a n  i t  w i l l  be t o  s e c u r e  r e l i e f  f r o m  t h e  o p e r a t o r  who 

a c t u a l l y  c a u s e d  t h e  dam age.

T h is  w a iv e r  o f  s o v e r e ig n  im m u n it y ;  t h i s  c a u s e  o f  a c t i o n  

c r e a t e d  b y  t h e  b i l l ,  i s  s im p ly  t o o  b r o a d .  P e r h a p s  i t  i s  i n  t h e  

p u b l i c ' s  i n t e r e s t  t o  a l l o w  i n j u n c t i o n s  a g a in s t  an  o w n e r s t a t e .  I t  

i s  n o t  i n  t h e  p u b l i c ' s  i n t e r e s t  t o  a l l o w  t h e  l e v y  o f  m oney d am ages 

a g a i n s t  t h e  s t a t e .  A c c o r d in g ly ,  we o b j e c t  t o  t h e  p h r a s e  " a n d  o r d e r  

o t h e r  r e l i e f "  now fo u n d  o n  p a g e  2 ,  l i n e  9 .

PENALTIES ACCRUING TO PRIVATE PARTIES



'

A t  p r e s e n t  t h e  b i l l  a l s o  a l lo w s  a c o u r t  t o  " a s s e s s  c i v i l  

p e n a l t i e s  u n d e r  AS 4 6 . 0 3 . 7 6 0 . "  2\  On i t s  f a c e ,  t h i s  w o u ld

a p p e a r  t o  a l l o w  p r i v a t e  p a r t i e s  t o  s e c u r e  p e n a l t i e s .

We n o t e  t h a t  AS 4 6 . 0 3 . 7 6 0  s a y s  t h a t  a p e r s o n  who v i o l a t e s  

s t a t e  e n v ir o n m e n t a l  la w s  " i s  l i a b l e ,  i n  a  c i v i l  a c t i o n ,  t o  t h e  

s t a t e . . . "  I t  i s  o u r  u n d e r s t a n d in g  t h a t  t h e  s p o n s o r s  o f  t h e  b i l l  

in t e n d e d  t h a t  t h i s  la n g u a g e  i n  7 6 0  w o u ld  p r o h i b i t  t h e  a c c r u a l  o f  

a n y  p e n a l t i e s  t o  a n y  p e r s o n  e x c e p t  t h e  s t a t e .  T h a t  i s  why t h e  b i l l  

a l l o w s  f o r  p e n a l t i e s  " u n d e r  AS 4 6 . 0 3 . 7 6 0 . "  T h i s  i n t e n t  i s  n o t  

c l e a r  o n  t h e  f a c e  o f  HB 2 9 . We recom m end c l a r i f i c a t i o n ,  s u c h  a s : 

I n  an  a c t i o n  u n d e r  ( d ) ( 1 )  o f  t h i s  s e c t i o n ,  t h e  c o u r t  may 

[A S S E S S ] a w a rd  c i v i l  p e n a l t i e s  t o  t h e  s t a t e , i r r e s p e c t i v e  

o f  w h e th e r  t h e  s t a t e  i s  a  p a r t y  t o  t h e  a c t i o n ,  u n d e r  AS

4 6 . 0 3 . 7 6 0 , .  . .

CLOSED S IT E S  AND PAST VIOLATIONS

Some c o m m e n ta to rs  h a v e  s t a t e d  t h a t  t h e  b i l l  i s  n o t  

d e s ig n e d  t o  a d d r e s s  c o m p le t e ly  c lo s e d  s i t e s  o r  e n t i r e l y  p a s t  

v i o l a t i o n s .  We f e e l  t h a t  i t  f a i l s  t o  a c c o m p lis h  t h i s  p u r p o s e .  A t  

p r e s e n t ,  a c a u s e  o f  a c t i o n  i s  p r o v id e d  i f  t h e  v i o l a t i o n  i s :  

. . . c o n t i n u i n g ,  i n t e r m i t t e n t ,  o r  l i k e l y  t o  r e c u r , . . .

T h e  c o n c e p t  o f  a c o n t in u in g  n u is a n c e  i s  w e l l  e s t a b l i s h e d  

i n  c a s e la w . 3.\ So lo n g  a s  a h a z a r d o u s  s u b s t a n c e  le a k s  fr o m  a

2.\ P a g e  2 ,  l i n e  8 ,  w h ic h  i s  t h e  p r o p o s e d  s u b s e c t io n  AS 
4 6 . 0 3 . 8 7 0 ( f ) .

2 \  E . g .  U n i t e d  S t a t e s  v .  P r i c e ,  523 F .S u p p .  1 0 5 5 , 1 0 7 1 ( D . N . J .
1 9 8 1 ) ;  CPC I n t e r n a t i o n a l ,  I n c .  v .  A e r o je t - G e n e r a l  C o r p . ,  759 
F .S u p p .  1 2 6 9 ,  1 2 7 7  -  1278 ( W. D .  M ic h .  1 9 9 1 ) .



b u r ie d  c o n t a i n e r ,  s o  lo n g  a s  a p o l l u t a n t  m ig r a t e s  fr o m  o n e  m e d ia  t o  

a n o t h e r ,  t h e  v i o l a t i o n  i s  c o n t i n u i n g .  I n  o r d e r  t o  o v e rc o m e  t h o s e  

p r e c e d e n t s ;  i n  o r d e r  t o  l i m i t  t h i s  b i l l  t o  f u t u r e  v i o l a t i o n s ,  

c o u r t s  w i l l  h a v e  t o  t a k e  a n a r r o w  r e a d in g  o f  te r m s  t h a t  d e f i n e  a 

v i o l a t i o n .  H c w e v e r, n a r r o w  i n t e r p r e t a t i o n s  o f  w o rd s  s u c h  a s  

" d is c h a r g e " ,  " d i s p o s a l " ,  " r e l e a s e "  a n d  o t h e r  s y n o n y m s  s h o u ld  n o t  b e  

e n c o u r a g e d . D oe s t h e  v i o l a t i o n  o f  o u r  o i l  s p i l l  la w s  e n d  w hen t h e  

v e s s e l  s t o p s  r e l e a s i n g  o i l  i n t o  t h e  e n v ir o n m e n t  o r  d o e s  t h e  

" d is c h a r g e "  c o n t in u e  w hen o i l  m oves fr o m  w a t e r  t o  b e a c h ?  We w o u ld  

c e r t a i n l y  w a n t  t o  a r g u e  t h e  l a t t e r .  A c c o r d i n g l y ,  we s u g g e s t  t h a t  

t h e  la n g u a g e  b e  c h a n g e d  t o  e x p r e s s l y  s t a t e  t h a t  i t  d o e s  n o t  p r o v id e  

a c a u s e  o f  a c t i o n  f o r  p a s t  v i o l a t i o n s  a n d  we f u r t h e r  recom m end t h a t  

a d e f i n i t i o n  o f  " p a s t  v i o l a t i o n "  b e  c r a f t e d  t o  i n s u r e  t h a t  t h e  

s c o p e  o f  t h e  b i l l  i s  n o t  b r o a d e r  t h a n  in t e n d e d .

UNEVEN P LA Y IN G  F IE L D  AS TO COSTS

As w r i t t e n ,  t h e  b i l l  e n c o u r a g e s  l i t i g a t i o n  a n d  

d is c o u r a g e s  p r e l i t i g a t i o n  n e g o t i a t i o n s .  I f  a p e r s o n  b r in g s  a 

l e g i t i m a t e  c o n c e r n  t o  t h e  a t t e n t i o n  o f  ADEC a n d  t h e  m a t t e r  i s  

r e s o lv e d  w i t h o u t  r e s o r t  t o  l i t i g a t i o n ,  t h e  p e r s o n  r e c e iv e s  n o  f e e  

f o r  t h e  t i m e  s p e n t  i n  d i s c u s s i o n  o r  n e g o t i a t i o n .  On t h e  o t h e r  

h a n d , i f  a  p e r s o n  f i l e s  a  c o m p la in t ,  h e  o r  s h e  m ay u s e  m o n ie s  

r e c e iv e d  i n  s e t t l e m e n t  t o  p a y  a t t o r n e y ' s  f e e s  a n d  c o s t s . 4. \  

T h is  p r o v id e s  an  i n c e n t i v e  t o  l i t i g a t e ,  r a t h e r  t h a n  a t t e m p t  t o  

. r e s o lv e  d is p u t e s  s h o r t  o f  l i t i g a t i o n .

I n  t h e  g e n e r a l  schem e o f  t h i n g s  t h i s  i n c e n t i v e  i s  o f f s e t

4 \  S e e  p r o p o s e d  AS 4 6 . 0 3 . 8 7 0 ( i ) .



b y  t h e  r i s k  o f  h a v in g  t o  p a y  a d e f e n d a n t 's  f e e s  i f  t h e  d e f e n d a n t  

p r e v a i l s .  J*\ H o w e v e r, i n  A la s k a  t h i s  d i s i n c e n t i v e  h a s  b e e n  

e l i m i n a t e d  w h e n e v e r  t h e  p l a i n t i f f  c a n  e s t a b l i s h  t h a t  h e  o r  s h e  i s  

a  " p u b l i c  i n t e r e s t  l i t i g a n t . "  6 \  I t  i s  f o r s e e a b le  a n d  f a i r  t o  

e x p e c t  t h a t  p e r s o n s  who a r e  a b le  t o  u s e  HB 29 w i l l  a lm o s t  a lw a y s  

q u a l i f y  a s  p u b l i c  i n t e r e s t  l i t i g a n t s .  T h u s ,  t h e y  c a n  m a rc h  i n t o  

c o u r t  w i t h  im p u n it y  a f f o r d e d  b y  c a s e la w , w i e l d i n g  t h e  c a u s e s  o f  

a c t i o n  a f f o r d e d  b y  t h i s  b i l l .  T h e  p l a i n t i f f  r i s k s  n o t h i n g .  O n ly  

t h e  d e f e n d a n t  i s  a t  r i s k .

T h is  c o m b in a t io n  o f  HB 29 a n d  t h e  p u b l i c  i n t e r e s t  

l i t i g a n t  e x c e p t io n  t o  C i v i l  R u le  82 c r e a t e s  a n  u n l e v e l  p l a y i n g  

f i e l d .  T h i s  c o m b in a t io n  f l i e s  i n  t h e  f a c e  o f  t h e  s o - c a l l e d  

" A m e r ic a n  r u l e "  w h e re b y  e a c h  p a r t y  b e a r s  h i s  o r  h e r  own c o s t s  o f  

l i t i g a t i n g .  T h a t  r u l e ,  e x p r e s s ly  r e c o g n iz e d  b y  t h e  U n i t e d  S t a t e s  

S u p re m e  C o u r t  i n  a  c a s e  t h a t  a r o s e  i n  A la s k a ,  7 \  i s  s t i l l  t h e  

b e s t  t o o l  f o r  a v o i d i n g  n u is a n c e  s u i t s .  W h i le  o u r  c o u r t s  h a v e  s e e n

f i t  t o  e m a s c u la te  t h e  r u l e  w i t h  " p u b l i c  i n t e r e s t  l i t i g a n t "

e x c e p t io n s ,  t h i s  l e g i s l a t u r e  —  i n  t h e  i n t e r e s t  o f  f a i r n e s s  —  

s h o u ld  n o t  t i p  t h e  b a la n c e  a n y  f u r t h e r  i n  f a v o r  o f  s u c h  l i t i g a n t s .

One s o l u t i o n  w o u ld  b e t o  re m o v e  t h e  p h r a s e  " o r  f o r

r e im b u r s e m e n t  o f  l e g a l  f e e s  a n d  c o s t s "  fr o m  p r o p o s e d  s u b s e c t io n  AS

5 \  A la s k a  R u le s  o f  C i v i l  P r o c e d u r e ,  R u le  8 2 .

6\ S e e  S i s t e r s  o f  P r o v id e n c e  i n  W a s h in g to n , I n c .  v .  D e p t ,  o f  
H e a l t h  a n d  S o c i a l  S e r v ic e s ,  648 P . 2d 9 7 0 ,  9 7 9  ( S . C t . A k .
1 9 8 2 ) ( a t t o r n e y s  f e e s  c a n n o t  b e  a w a rd e d  a g a in s t  a p u b l i c  i n t e r e s t  
l i t i g a n t ) ;  A la s k a  S u r v i v a l  v .  A la s k a  D e p t ,  o f  N a t u r a l  R e s o u r c e s ,723 
P . 2d 1 2 8 1 , 12 9 2  ( S . C t . A k .  1 9 8 6 ) ( a  p u b l i c  i n t e r e s t  l i t i g a n t  i s
e n t i t l e d  t o  f u l l ,  r e a s o n a b le  f e e s ,  n o t  j u s t  p a r t i a l  f e e s ) .

7 \  A ly e s k a  P i p e l i n e  S e r v ic e  C o. v .  W i ld e r n e s s  S o c i e t y ,  421 U . S .  
24 0  ( 1 9 7 5 ) .



4 6 . 0 3 . 8 7 0 ( i ) . & \  T h a t  w a y  p e r s o n s  s e t t l i n g  a n  a c t i o n  w o u ld

s e c u r e  n o  p e r s o n a l  b e n e f i t .  B e n e f i t s  w o u ld  o n l y  g o  t o  t h e  p u b l i c  

p u r p o s e s  p u r p o r t e d l y  r e p r e s e n t e d .  T h i s  s h o u l d  re m o v e  some o f  t h e  

i n c e n t i v e  t o  b r i n g  a s u i t  s i n c e  t h e  p l a i n t i f f  w i l l  kn ow  t h a t  m o s t  

c a s e s  s e t t l e  a n d ,  i n  s e t t l e m e n t ,  h e  o r  s h e  w i l l  g e t  n o  f e e s .  O f  

c o u r s e ,  we r e c o g n i z e  t h e  d o w n s id e  o f  t h i s  p r o p o s i t i o n ;  o n c e  a s u i t  

i s  com m enced, t h e  m o t i v a t i o n  t o  s e t t l e  i s  r e d u c e d .

A c c o r d i n g l y ,  we m o re  s t r o n g l y  recom m end a n o t h e r  s o l u t i o n .  

S t a t e  t h a t  t h e  p u b l i c  l i t i g a n t  e x c e p t i o n  d o e s  n o t  a p p l y  t o  s u i t s  

b r o u g h t  u n d e r  t h i s  s e c t i o n .  T h a t  w o u ld  e l i m i n a t e  a n y  t e n d e n c y  f o r  

p l a i n t i f f s  t o  a b u s e  t h e  c a u s e  o f  a c t i o n  p r o v i d e d  b y  t h e  b i l l .

WINDFALL TO ENVIRONMENTAL GROUPS

Some c o m m e n t a t o r s  h a v e  s a i d  t h a t  t h i s  b i l l  i s  n o t  

d e s i g n e d  t o  p r o v i d e  a w i n d f a l l  t o  p u b l i c  i n t e r e s t  g r o u p s .  I f  t h a t  

i s  t r u e ;  i f  t h e  p u r p o s e  o f  t h e  b i l l  i s  r e a l l y  t o  b r i n g  a b o u t  

e n v i r o n m e n t a l  im p r o v e m e n t  a n d  n o t  t o  l i n e  t h e  p o c k e t s  o f  a c t i v i s t s ,  

why d o e s  t h e  b i l l  a l l o w  s e t t l e m e n t  m o n ie s  t o  b e  u s e d  f o r  a n y  

p u r p o s e  b y  5 0 1 ( c ) (3 )  o r g a n i z a t i o n s ?  9 \  M o s t  p u b l i c  i n t e r e s t  

g r o u p s  f a l l  i n t o  t h i s  c a t e g o r y .  I f  t h e  b i l l  i s  r e a l l y  d e s i g n e d  a s  

i t  h a s  b e e n  t o u t e d ,  t h i s  r e f e r e n c e  s h o u l d  b e  d e l e t e d .  O t h e r w i s e  

t h e  b i l l  p r o v i d e s  a c t i v i s t s  w i t h  a b a c k  d o o r  i n t o  t h e  c o f f e r s  o f  

t h e  s t a t e  a n d  t h e  r e g u l a t e d  c o m m u n ity .

CONCLUSION

8 \  P a g e  2 ,  l i n e  3 1  a n d  p a g e  3 ,  l i n e  1 o f  t h e  b i l l .

9\ P a g e  2, l i n e  3 1  o f  t h e  b i l l .



I n  t h e  e n v i r o n m e n t a l  a r e n a  c i t i z e n  s u i t s  c a n  p r o v i d e  a  

u s e f u l  b a l a n c e  t o  t h e  t e n s i o n  e x i s t i n g  b e t w e e n  r e g u l a t o r s  a n d  t h e  

r e g u l a t e d  c o m m u n i t y .  A n d ,  a s  t e s t i m o n y  h a s  r e v e a l e d ,  t h e r e  h a v e  

b e e n  i s o l a t e d  i n s t a n c e s  w h e re  g o v e r n m e n t  was u n a b l e  t o  r e s o l v e  

e n v i r o n m e n t a l  c o n c e r n s  a s  e x p e d i t i o u s l y  a s  p r u d e n c e  w o u ld  h a v e  

d i c t a t e d .  S o , t h e r e  p r o b a b l y  i s  a l e g i t i m a t e  b a s i s  f o r  a l l o w i n g  

t h i r d  p a r t i e s  t o  b r i n g  a n  a c t i o n  f o r  i n j u n c t i o n  o r  i n  t h e  n a t u r e  o f  

m andam us. T h i s  i s  w h a t  m o s t  o t h e r  f e d e r a l  a n d  s t a t e  c i t i z e n  s u i t  

p r o v i s i o n s  p r o v i d e .

B u t  t h i s  b i l l  g o e s  t o o  f a r .  U n l e s s  a n d  u n t i l  i t  i s  r e c r a f t e d  

i n  t h e  m a n n e r  s e t  f o r t h  h e r e i n ,  n e i t h e r  t h e  d e p a r t m e n t  o f  la w  n o r  

t h e  d e p a r t m e n t  o f  e n v i r o n m e n t a l  c o n s e r v a t i o n  c a n  s u p p o r t  i t .  T h a n k
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A l a s k a  H e a l t h  P r o j e c t
Information and advocacy on occupational and environmental health.
1818 W. Northern Lights Blvd., Suite 103, Anchorage, Alaska 99517 

(907) 276*2864 In State 800-478-2864 Fax 907-279>3089 Modem 907-279-3128

J a n u a r y  3 1 , 1992

R e p r e s e n t a t i v e  D a ve  D o n le y  
C h a i r ,  J u d i c i a r y  C o m m it t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  D o n l e y :

P l e a s e  i n c l u d e  t h i s  l e t t e r  a s  t e s t i m o n y  f o r  t h e  h e a r i n g  
s c h e d u l e d  f o r  F e b r u a r y  3 i n  t h e  J u d i c i a r y  C o m m it t e e  on HB 2 9 .

T h e  A l a s k a  H e a l t h  P r o j e c t  i s  a p r i v a t e ,  n o n p r o f i t  
o r g a n i z a t i o n  t h a t  h a s  b e e n  p r o v i d i n g  i n f o r m a t i o n  a n d  s e r v i c e s  
r e g a r d i n g  o c c u p a t i o n a l  and e n v i r o n m e n t a l  h e a l t h  t o  A l a s k a n  
r e s i d e n t s ,  w o r k e r s ,  a n d  s m a l l  b u s i n e s s e s  s i n c e  1 9 8 0 .

T h e  p r o v i s i o n s  t h a t  H B -2 9  p r o p o s e s  t o  i n c l u d e  i n  o u r  s t a t e  
s t a t u t e s  a r e  p r o v i s i o n s  t h a t  h a v e  e x i s t e d  i n  m o s t  f e d e r a l  
e n v i r o n m e n t a l  s t a t u t e s  f o r  many y e a r s .  T h e r e f o r e ,  t h e  c o n c e p t s  
i n  HB 29 a r e  n o t  new a n d  h a v e  b e e n  im p le m e n t e d  a t  t h e  f e d e r a l  
l e v e l  f o r  q u i t e  some t i m e .

A s t u d y  c o n d u c t e d  r e c e n t l y  i n  t h e  N i k i s k i ,  A l a s k a ,  a r e a  
i n v e s t i g a t e d  t h e  r e c o r d  o f  e n v i r o n m e n t a l  la w  c o m p l i a n c e  o f  f o u r  
m a j o r  i n d u s t r i a l  f a c i l i t i e s  f r o m  t h e  1 9 5 0 ' s  u n t i l  1 9 8 9 .  T h e  
f i n d i n g s  w e r e  t h a t  t h e  b e s t  c o m p l i a n c e  w as w i t h  t h e  la w s  t h a t  
w e r e  s o l e l y  u n d e r  f e d e r a l  j u r i s d i c t i o n  ( s u c h  as t h e  C l e a n  W a t e r  
A c t . )  I n  t h e  c a s e s  w h e re  t h e  s t a t e  i s  a u t h o r i z e d  t o  e n f o r c e  a 
f e d e r a l  e n v i r o n m e n t a l  la w ,  b u t  t h e  f e d e r a l  a g e n c y  r e t a i n s  
o v e r s i g h t ,  ( s u c h  a s  t h e  C le a n  A i r  A c t ) ,  t h e  c o m p l i a n c e  r e c o r d  was 
n o t  a s  g o o d ,  an d  l i m i t e d  t o  c a s e s  w h e r e  t h e  f e d e r a l  a g e n c y  h a d  
b e e n  i n v o l v e d  i n  an  e n f o r c e m e n t  a c t i o n .  F o r  t h e  s t a t e  la w s  t h a t  
do n o t  h a v e  f e d e r a l  o v e r s i g h t ,  ( s u c h  as t h e  s o l i d  w a s t e ,  w a s t e  
w a t e r  a n d  w a s t e  w a t e r  s l u d g e  r e g u l a t i o n s )  r e s e a r c h e r s  f o u n d  t h e  
w o r s t  r e c o r d ,  i n c l u d i n g  n o n c o m p l i a n c e  a n d  l a c k  o f  e n f o r c e m e n t .
(A c o p y  o f  t h i s  s t u d y  i s  i n c l u d e d  w i t h  t h i s  l e t t e r . )

T h e r e  c o u l d  be s e v e r a l  e x p l a n a t i o n s  f o r  t h e  f e d e r a l  la w s  
h a v i n g  b e t t e r  c o m p l i a n c e  t h a n  t h e  s t a t e  la w s .  One m a j o r  
d i f f e r e n c e  b e t w e e n  t h e  f e d e r a l  e n v i r o n m e n t a l  la w s  a n d  t h e  s t a t e  
e n v i r o n m e n t a l  la w s  i s  t h e  i n c l u s i o n  o f  c i t i z e n  s u i t  p r o v i s i o n s  a t
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AN e n v i r o n m e n t a l  c o m p l i a n c e  a u d i t  o p  f o u r  o i l  a n d  g a s  f a c i l i t i e s

IN _ K E N A I/ ALASKA

R e l l e r ,  C.

entropy -  s e n i o r  s c i e n t i s t  
B ox 1 0 1 2 5 5
A n c h o r a g e ,  A l a s k a  99510

I n t r o d u c t i o n

N i k i s k i ,  a s m a l l  A la s k a  to w n  on t h e  K e n a i  p e n i n s u l a ,  100 km SW o f  
A n c h o r a g e ,  h o s t s  f o u r  o i l  and g a s  f a c i l i t i e s  on l e s s  t h a n  o ne 
s q u a r e  m i l e ,  i n c l u d i n g  t h e  w o r l d ' s  l a r g e s t  a m m o n ia /u r e a  p l a n t ,  
N o r t h  A m e r i c a ' s  l a r g e s t  e x p o r t e r  o f  n a t u r a l  g a s ,  and  tw o  o t h e r  
p e t r o l e u m  r e f i n e r i e s .  L o c a t e d  on a deep  w a t e r  p o r t  o f  Cook I n l e t ,  
N i k i s k i  i s  a d j a c e n t  t o  21 o i l  and gas f i e l d s .  A lo n g  t h e  i c e  
a f f e c t e d  c o a s t  15 p l a t f o r m s  e x t r a c t  p e t r o le u m .  A c r o s s  Cook I n l e t  
i s  M a r a t h o n ' s  T r a d i n g  Bay f a c i l i t y ,  t h e  l a r g e s t  o i l  p r o d u c t i o n  
f a c i l i t y  i n  N o r t h  A m e r ic a .  A ls o  on t h e  w e s t  s h o r e  i s  t h e  D r i f t  
R i v e r  c r u d e  o i l  s t o r a g e  t e r m i n a l ,  lo c a t e d  i n  a f l o o d  p l a i n  
d r a m a t i c a l l y  a f f e c t e d  b y  M t .  R e d o u b t ,  an a c t i v e  v o lc a n o .

P r i o r  t o  t h i s  s t u d y  t h e r e  w ere n o  c o m p r e h e n s iv e  e v a l u a t i o n s  o f  
p o l l u t i o n  d i s c h a r g e s ,  no c o m p ile d  r e c o r d s  o f  e n v i r o n m e n t a l  
v i o l a t i o n s ,  n o r  an a n a ly s e s  o f  e n fo r c e m e n t  a c t i o n s  f o r  t h e  K e n a i  
i n d u s t r i e s .  T h e  N i k i s k i  f a c i l i t i e s  s e l e c t e d  f o r  i n v e s t i g a t i o n  
b e c a u s e  o f  t h e i r  p r o x i m i t y  t o  human h a b i t a t i o n  and p o t e n t i a l  t o  
p o l l u t e .  F u r t h e r  r e s e a r c h  i s  needed  r e g a r d i n g  p l a t f o r m s ,  f a c i l i t i e s  
on t h e  w e s t e r n  s h o r e  o f  Cook I n l e t ,  and  d r i l l i n g  mud p i t s .

R e s e a r c h  c o v e r e d  a p e r i o d  fr o m  t h e  l a t e  1 9 5 0 's  t o  J a n u a r y  1 9 8 9 .  
M o re  r e c e n t  e v e n t s  may add t o  t h e  r e s u l t s  b u t  w o u ld  n o t  a f f e c t  t h e  
c o n c l u s i o n s .  T h e  f o u r  f a c i l i t i e s  s t u d i e d  a r e  t h e  U n o c a l - M i t s u b i s h i  
a m m o n ia /u r e a  p l a n t ,  P h i l l i p s - M a r a t h o n - U S X  n a t u r a l  g a s  r e f i n e r y ,  
T e s o r o  A l a s k a  r e f i n e r y ,  and C h e v ro n  USA r e f i n e r y .  A t  U n o c a l -  
M i t s u b i s h i  o v e r  3 b i l l i o n  p ound s o f  n i t r o g e n  b a se d  c h e m ic a ls  a r e  
p r o d u c e d  a n n u a l l y  -  e q u a l  t o  2% o f  t h e  w o r l d ' s .. a n n u a l  n i t r o g e n  
f i x i n g  b y  s o i l  b a c t e r i a .  C o n t ig u o u s  t o  t h e  a m m o n ia /u re a  p l a n t  a r e  
t h r e e  r e f i n e r i e s  t h a t  p r o d u c e  and e x p o r t  2 .6  b i l l i o n  g a l l o n s  a y e a r  
o f  g a s o l i n e ,  j e t  f u e l ,  f u e l  o i l s ,  a s p h a l t ,  and n a t u r a l  g a s -  I f  t h e  
r e f i n e r i e s  com bined* a n n u a l  p r o d u c t i o n  c a p a c i t y  was p l a c e d  i n  
b a r r e l s  a n d  p u t  ‘ e n d -t^ o -e n d  t h e y  .w ould  e n c i r c l e  t h e  g l o b e  w i t h  
e n o u g h  l e f t  o v e r  t o  re a c h  f r o m  Rru(3hae Bay t o  San F r a n c i s c o .

□



M e t h o d

T h e  r e s e a r c h  m eth o d  u s e d  I s  h i s t o r i c a l  i n  n a t u r e .  A g e n c y r e c o r d s  
w e re  s y s t e m i c a l l y  c o l l e c t e d  and e v a l u a t e d  i n  o r d e r  t o  u n d e r s t a n d  
p a s t  e v e n t s  and a n a l y z e  t r e n d s  i n  e n v i r o n m e n t a l  r e g u l a t i o n .  P r i m a r y  
s o u r c e s  o f  i n f o r m a t i o n  a r e  i n s p e c t i o n  r e p o r t s ,  p e r m i t s ,  e n f o r c e m e n t  
o r d e r s ,  i n t e r v i e w s ,  f a c i l i t y  s e l f  r e p o r t i n g ,  l e t t e r s ,  an d  memos. 
A p p r o x i m a t e l y  5 ,0 0 0  c o p ie s  w e r e  made fro m  a t o t a l  o f  2 0 , 0 0 0  
r e v i e w e d  p a g e s .  A la s k a  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  
(DEC) r e c o r d s  w e re  s e a rc h e d  i n  l o c a l ,  r e g i o n a l ,  and c e n t r a l  o f f i c e s  
o f  K e n a i ,  A n c h o r a g e ,  and J u n e a u .  I f  i n f o r m a t i o n  was m i s s i n g  o r  a 
l a c k  o f  d a t a  was i m p o r t a n t  t o  d o cu m e n t r e q u e s t s  w ere  m ade i n  
w r i t i n g  i n  a c c o r d a n c e  w i t h  A l a s k a  P u b l i c  R e c o rd s  A c t .  F e d e r a l  
r e c o r d s  a r e  p r e d o m i n a t e l y  k e p t  i n  S e a t t l e  and w ere  o b t a in e d  t h r o u g h  
t h e  F re e d o m  o f  I n f o r m a t i o n  A c t .

R e s u l t s

T h e  d a t a  i s  o r g a n i z e d  a c c o r d i n g  t o  r e c e p t o r  m e d ia ;  t h a t  i s ,  a i r ,  
w a t e r ,  a n d  s o i l s .  I t  i s  t h r o u g h  t h e s e  m e d ia  t h a t  a d v e r s e  e f f e c t s  
o f  p o l l u t i o n  a r e  t r a n s f e r r e d  b e tw e e n  each o t h e r  and t o  l i v i n g  
t h i n g s .  T h e  t o t a l  p o l l u t i o n  r e l e a s e d  i n t o  e ach m e d ia  i s  l i s t e d  
f i r s z  t h e n  m a j o r  v i o l a t i o n s  f o l l o w e d  by a g e n c y  r e s p o n s e s .

A I R  P O L L U T I O N

-  RELEASES
T h e  f o u r  N i k i s k i  f a c i l i t i e s  r e l e a s e  67 m i l l i o n  p o u n d s  o f  a i r  
p o l l u t a n t s  a n n u a l l y  ( T a b le  1 ) .  I f  t h e s e  p o l l u t a n t s  w e r e  
i n d i v i d u a l l y  and u n i f o r m l y  d i s t r i b u t e d  a c r o s s  t h e  s t a t e  N a t i o n a l  
A i r  Q u a l i t y  S ta n d a r d s  w o u ld  be e x c e e d e d  t o  a h e i g h t  o f  250 f e e t .

MAJOR VIO LA TIO NS
U n o c a l - M i t s u b i s h i  o p e r a t e s  i n  a l m o s t  d a i l y  v i o l a t i o n  o f  C le a n  A i r  
A c t. l i m i t a t i o n s  on su sp e n d e d  p a r t i c u l a t e s  ( l ) .  M a j o r  s p i l l s  o f  
a m m o n ia , as much as 8 0 0 ,0 0 0  p o u n d s  a t  one t i m e  (2) o c c u r  on - a 
r e g u l a r  b a s i s ,  u s u a l l y  tw o o r  t h r e e  t im e s  a y e a r  ( 3 ) .  O f f  s i t e  a i r  
m o n i t o r i n g  i n s t r u m e n t s  h a v e  e x c e e d e d  maximum r e a d i n g s  f o r  s i x  h o u r s  
a t  a t i m e  ( 4 ) .  A m a jo r  a i r  r e l e a s e  o c c u r r e d  d u r i n g  u n p e r m i t t e d  
h a z a r d o u s  w a s t e  t r e a t m e n t ,  when u n c o n t r o l l e d  g a s s e s  e s c a p e d ,  ( 5 )  
s p r e a d i n g  a c r o s s  p u b l i c  r o a d s  and d i s r u p t i n g  i n d u s t r i a l  o p e r a t i o n s ;  
i n c l u d i n g  t h e  a d j a c e n t  l i q u i f i e d  n a t u r a l  gas s t o r a g e  f a c i l i t y .

T e s o r o  r e f i n e r y  h y d r o c r a c k e r s  e x c e e d  n i t r o g e n  o x id e  s t a n d a r d s  and  
T e s c r o  r e c e n t l y  b u i l t  new s o u r c e s  o f  a i r  p o l l u t i o n  w i t h o u t  p r i o r  
a u t h o r i z a t i o n ,  a v i o l a t i o n  o f  t h e  C le a n  A i r  A c t  ( 6 ) .

'  346'
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A t  t h e  P h i l l i p s - M a r a t h o n - D S X  r e f i n e r y  w a s t e  o i l  a n d  g a s s e s  w e r e  
d u m p e d  i n t o  a flare pit and b u r n e d  in v i o l a t i o n  of a i r  q u a l i t y  
s t a n d a r d s  f o r  a pe r i o d  of 18 y e a r s  (7).

TABLE 1

A n n u a l  A i r  P o l l u t i o n  fro m  t h e  N i k i s k i  C i l  and Gas I n d u s t r y  (8 )

p ou n d s

3 0 , 0 0 0 ,0 0 0
1 9 , 0 0 0 ,0 0 0

5 . 4 0 0 . 0 0 0
4 . 3 0 0 . 0 0 0
3 . 4 0 0 . 0 0 0
2 . 4 0 0 . 0 0 0  
1 ,0 0 0 ,0 0 0  
1,0 0 0 ,0 0 0

7 3 .0 0 0
4 5 .0 0 0
3 2 .0 0 0
3 1 .0 0 0
1 8 .0 0 0
1 7 .0 0 0
1 3 .0 0 0

4 ,0 0 0
500 
100 

34 
22 

5 
2 
1

6 7 ,0 0 0 ,0 0 0  

( *  C le a n  A i r  A c t  p e r m it t e d  r e l e a s e s )  .

AGENCY RESPONSE
I n  r e s p o n s e  t o  o v e r  15 y e a r s  o f  v i o l a t i o n s  a t  U n o c a l - M i t s u b i s h i , 
DEC h a s  d o n e  t h e  f o l l o w i n g :  s t o p p e d  r e c o r d i n g  v i o l a t i o n s  (9 )  ,
r e q u e s t e d  EPA n o t  t o  i s s u e  an  e n fo r c e m e n t  l e t t e r  t o  U n o c a l -  
M i t s u b i s h i  ( 1 0 ) ,  p ro m is e d  t o  r e f r a i n  f r o m  f i n e s  o r  l e g a l  a c t i o n  f o r  
p a s t  v i o l a t i o n s  (1 1 ) , amended s t a t e  a i r  q u a l i t y  r e g u l a t i o n s  t h e r e b y  
c r e a t i n g  l e s s  s t r i n g e n t  s t a n d a r d s  ( 1 2 ) ,  and a l l o w e d  U n o c a l -  
M i t s u b i s h i  t o  o p e r a t e  w i t h  an e x p i r e d  p e r m i t .

pollutant

ammonia
n i t r o g e n  o x i d e s *
c a r b o n  m o n o x id e *
h y d r o c a r b o n s
m e t h a n o l
p a r t i c u l a t e s *
s u l f u r  o x i d e s *
h a z a r d o u s  w a s t e - a r s e n i c
b e n z e n e
x y l e n e s
c h lo r o f o r m
t o l u e n e
1 , 1,1 t r i c h l o r o e t h a n e
c y c lo h e x a n e
e t h y lb e n z e n e
fo r m a ld e h y d e
n a p h t h a le n e
le a d *
e t h y l e n e  d i c h l o r i d e  
p o l y c y c l i c  a r o m a t ic s  
e t h y l e n e  d ib r o m i d e  
cadmium 
chrom ium
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I n  r e s p o n s e  t o  v i o l a t i o n s  a t  T e s o r o  DEC r e i s s u e d  an a i r  p e r m i t .

I n  r e s p o n s e  t o  o v e r  18 y e a r s  o f  v i o l a t i o n s  a t  P h i l l i p s - M a r a t h o n -  
USX, DEC i s s u e d  a. N o t i c e  o f  V i o l a t i o n .

WATER POLLUTION

RELEASES
The N i k i s k i  f a c i l i t i e s  r e l e a s e  6 .5  m i l l i o n  p o u n d s  o f  w a s t e  i n t o  
Cook I n l e t  e a c h  y e a r  ( T a b le  2 ) ,  w h ic h  does n o t  i n c l u d e  t h e  w e i g h t  
o f  p o l l u t e d  w a t e r .

TABLE 2

A n n u a l  S u r fa c e  W a te r  P o l l u t i o n  f r o m  t h e  
N i k i s k i  O i l  and Gas I n d u s t r y  (1 3 )

ro u n d s p o l l u t a n t

3 , 3 0 0 , 0 0 0 n i t r o g e n  com p ound s*
2 , 4 0 0 , 0 0 0 s u l f u r i c  a c i d *

6 9 0 ,0 0 0 u n i d e n t i f i e d  s u s p e n d e d  s o l i d s ' *
1 4 0 ,0 0 0 o i l  and g r e a s e *

1 8 ,0 0 0 z i n c *
7 ,0 0 0 e t h y le n e  g l y c o l
2 ,5 0 0 1 , 1 , 1  t r i c h l o r o e t h a n e

970 chrom ium *
460 p h e n o ls *
550 s u l f i d e *
370 p o l y n u c l e a r  a r o m a t ic s
200 c y c lo h e x a n e
200 x y le n e s
130 benze n e

60 t o l u e n e
7 e t h y lb e n z e n e
7 a r s e n ic
7 cadmium
4 n i c k e l
4 c y a n id e

6 ,5 0 0 , 0 0 0

( *  C le a n  W a te r  A c t  p e r m i t t e d  r e l e a s e s ) .

MAJOR VIOLATIONS
T h e a m m o n ia /u r e a  p l a n t  was f o r m e r l y  owned b y  " C o l l i e r s "  a t  w h i c h  
t i m e  s e l f  m o n i t o r i n g  r e p o r t s  w ere  i n t e n t i o n a l l y  f a l s i f i e d  ( 1 4 )  . 
M o re  r e c e n t l y  U n o c a l - M i t s u b i s h i  dumped h a z a r d o u s  w a s te  c o n t a i n i n g
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m e t h a n o l  and fo r m a ld e h y d e  i n t o  C ook I n l e t  i n  v i o l a t i o n  o f  RCRA and
t h e  C le a n  W a te r  A c t  ( 1 5 ) .  U n o c a l - M i t s u b i s h i  a l l o w e d  t h e  o u t  f a l l
d i f f u s e r  t o  become p lu g g e d ,  t h e n  c u t  t h e  d i f f u s e r  o f f ,  t h u s
n e g a t i n g  t h e  p e r m i t  m i x in g  zo n e  c a l c u l a t i o n s  (1 6 )  .

O v e r  200 u n p e r m i t t e d  u n d e r g r o u n d  i n j e c t i o n  w e l l s  a r e  u s e d  t o  dump 
w a t e r  c o n t a m in a t e d  w i t h  am m onia  and a r s e n i c  ( 1 7 ) .  A U n o c a l  
u n d e r g r o u n d  i n j e c t i o n  w e l l  e x c e e d e d  p r e s s u r e  l i m i t s  and i n j e c t e d  
p r o h i b i t e d  w a s t e ,  v i o l a t i o n s  o f  t h e  S a fe  D r i n k i n g  W a te r  A c t  p e r m i t

T e s o r o  d i d  n o t  m e e t s c h e d u le s  f o r  e f f l u e n t  b i o a s s a y s .

P h i l l . i p s - M a r a t h o n - U S X  u s e s  u n p e r m i t t e d  s h a l l o w  u n d e r g r o u n d  
i n j e c t i o n  w e l l s  t o  dump c o n t a m in a t e d  w a t e r .  A ls o  t h e  f a c i l i t y  
d i s c h a r g e s  w a s t e  w a te r  i n t o  C ook I n l e t  w i t h o u t  a C le a n  W a te r  A c t  
p e r m i t .

AGENCY RESPONSE
A f t e r  n e a r l y  a d ecade and a h a l f  o f  d o cu m e n te d  g ro u n d  w a t e r  
p o l l u t i o n  b y  U n o c a l - M i t s u b i s h i  n e i t h e r  s t a t e  n o r  f e d e r a l  
a u t h o r i t i e s  h a v e  t a k e n  e n f o r c e m e n t  a c t i o n s .

When T e s o r o  p r o d u c t i o n  c a p a c i t y  in c r e a s e d ,  £PA and DEC s i m p l y  
a l l o w e d  t o t a l  p o l l u t i o n  t o  i n c r e a s e d  (19) d e s p i t e  t h e  f a c t  b i o a s s a y  
s t u d i e s  h a v e  shewn t h e  e f f l u e n t  s o  t o x i c  t h a t  a l l  s p e c ie s  s u b j e c t e d  
t o  a 1 : 1 0  d i l u t i o n  were k i l l e d  an d  e v e n  a 3% m i x t u r e  s e v e r e l y  
a f f e c t e d  r e p r o d u c t i o n  (20) .

SO LID  WASTE

RELEASES
U n o c a l - M i t s u b i s h i  d is p o s e d  o f  7 0 , 0 0 0  p o un d s o f  drummed h a z a r d o u s  
w a s t e  b y  g i v i n g  i t  t o  t h e  C i t y  o f  K e n a i  f o r  ro a d  o i l i n g  ( 2 1 , 2 2 ) .  
No r e c o r d s  o f  m a n i f e s t s ,  s t o r a g e  f a c i l i t y  p e r m i t s ,  o r  o t h e r  
r e q u i r e d  RCRA r e p o r t s  were f o u n d  i n  t h e  p u b l i c  r e c o r d .

E a c h  d a y  U n o c a l - M i t s u b i s h i  dumps 1 0 ,0 0 0  p ound s o f  m e t a l  s lu d g e s  
c o n t a i n i n g  h i g h  l e v e l s  o f  z i n c  ( 2 5 0 , 0 0 0  p p m ), a r s e n i c  ( 3 , 3 0 0  p p m ), 
c o p p e r  ( 2 5 , 5 0 0  ppm) and l e s s e r  a m o u nts  o f  c h ro m iu m , n i c k e l ,  l e a d ,  
a n d  cadm ium , i n t o  g r a v e l  p i t s  ( 2 3 , 2 4 , 2 5 ) .  I n  a d d i t i o n ,  U n o c a l -  
M i t s u b i s h i  g e n e r a t e s  one h a l f  m i l l i o n  pounds o f  c a t a l y s t  each y e a r .  
U se d  c a t a l y s t s  a r e  dumped on t h e  g r o u n d ,  u s e d  f o r  f i l l ,  and b u r i e d  
(2 6) . L a b o r a t o r y  t e s t i n g  i n  1983 i n d i c a t e d  u s e d  c a t a l y s t s  a r e  

h a z a r d o u s  w a s te  due t o  h i g h  l e v e l s  o f  e x t r a c t a b l e  c h ro m iu m . 
U n o c a l - M i t s u b i s h i  r e p e a t e d  l a b o r a t o r y  a n a l y s e s  u n t i l  t h e  c a t a l y s t  
p a s s e d  E P - t o x  t e s t s .  I n t r a - l a b o r a t o r y  d i f f e r e n c e s  o f  m ore t h a n  1 0 0 , 
b e tw e e n  t h r e e  s e p a r a t e  l a b s  w e re  n o t  r e s o l v e d  ( 2 7 ) ,  and t h e  
c a t a l y s t  w a s t e  was d e c la r e d  n o n  h a z a r d o u s .
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I n  a s i n g l e  y e a r  as much as 6 4 0 ,0 0 0  pounds o f  h a z a r d o u s  w a s te  w e r e  
s p i l l e d  a t  t h e  a m m o n ia /u re a  p l a n t  (2 8 )  . Between 1983 and 1985 t h e r e  
w e re  s e v e n  r e p o r t e d  m a jo r  h a z a r d o u s  w a s te  s p i l l s  ( 2 9 ) .  H a lo g e n a t e d  
s o l v e n t s  a r e  d is p o s e d  i n  w a s te  o i l  (3 0 ,  3 1 ) ,  a p r a c t i c e  c l e a r l y  
p r o h i b i t e d  b y  t h e  RCRA.

T e s o r o  g e n e r a t e s  1 0 ,0 0 0 ,0 0 0  pounds o f  e le m e n t a l  s u l f u r  each y e a r  
w h ic h  i s  dumped on t h e  g ro u n d  w i t h o u t  a p e r m it .

P h i l l i p s - M a r a t h o n - U S X  f i l t e r  c h a r c o a l  c o n t a m in a te d  w i t h  a r s e n i c  an d  
m e r c u r y  ( 3 2 )  i s  used f o r  d i s p o s a l ,  m a s q u e r a d in g  as " ro a d  o i l i n g  
d u s t  c o n t r o l " ,  r a t h e r  t h a n  managed as s o l i d  w a s te .  The m ost r e c e n t  
d i s p o s a l  i n v o l v e d  2 2 ,0 0 0  pounds o f  c o n t a m in a te d  c h a r c o a l .  W a s te  
o i l ,  p o s s i b l y  m ix e d  w i t h  RCRA l i s t e d  h a z a rd o u s  w a s t e ,  i s  dumped on
t h e  g r o u n d  w i t h  t h e  i n t e n t  o f  d i s p o s a l  (33) .

C h e v r o n  dumps " o i l  f i l t e r  w a s te "  on ro a d s f o r  t h e  p u r p o s e  o f
d i s p o s a l  (3 4 )  . I n  th e  p a s t  C h e v ro n  dumped h a z a r d o u s  w a s te  i n
u n p e r m i t t e d  p i t s  on C hevron p r o p e r t y  (3 5 ,  3 6 ) .  T.

MAJOR VIOLATIONS
U n o c a l - M i t s u b i s h i  ig n o r e d  RCRA r e g u l a t i o n s  and s t o r e d  o v e r  1 4 0 ,0 0 0  
p o u n d s  o f  h a z a r d o u s  w a ste  i n  v i o l a t i o n  o f  40 CFR 2 7 0 .7 1 .  F u r t h e r  
m is m a n a g e m e n t r e s u l t e d  i n  u n r e p o r t e d  s p i l l a g e  fr o m  b u l l d o z e r s  
k n o c k i n g  o v e r  drums o f  h a z a r d o u s  w a s te  (37) . H a z a rd o u s  w a ste  t a n k s  
( 1 9 0 ,  000 p o u n d s  c a p a c i t y )  do n o t  h a v e  RCRA t a n k  p e r m it s  ( 3 8 ) .

T e s o r o  dumped h a z a r d o u s  w a s te  i n t o  u n l i n e d  p i t s  dug i n  p o ro u s  s o i l s  
( 3 9 ) ,  s p r e a d  i t  on p u b l i c  r o a d s  ( 4 0 ) ,  i l l e g a l l y  s t o r e d  and s h ip p e d  

h a z a r d o u s  w a s te  ( 4 1 ) ,  and h a z a r d o u s  w a s te  s o l i d s  w e re  a l l e g e d l y  
r e c y c l e d  f o r  d i s p o s a l  p i t s  w a l l s  ( 4 2 ) .

C h e v r o n  a d d s  h a z a r d o u s  w a s te  t o  c o nsu m e r p r o d u c t s  ( 4 3 ) .  A d i s p o s a l  
m e th o d  n o t  a p p r o v e d  by RCRA; b e c a u s e , s o l i d s  d e r i v e d  fro m  l i s t e d  
h a z a r d o u s  w a s t e  a re  n o t  e l i g i b l e  f o r ' r e c y c l i n g  (40 CFR 2 6 1 . 1 ) .

AGENCY RESPONSE
EPA c i t e d  U n o c a l - M i t s u b i s h i  f o r  v i o l a t i n g  t h e  same RCRA s t o r a g e  
r e g u l a t i o n  as many as t h r e e  t im e s  i n  o n l y  f o u r  m o n th s  (4 4 ) .

A t  T e s o r o ,  EPA imposed f i n e s  t o t a l l i n g  $ 5 7 ,7 5 0  (4 5 ,  4 6 ) .

C h e v r o n  was t w ic e  s e r v e d  N o t i c e s  o f  V i o l a t i o n s  by EPA f o r  
n o n c o m p l ia n c e  w i t h  h a z a rd o u s  w a s te  la w s  ( 4 7 ) .
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CH g c u a s io n  

A I R  POLLUTION

EPA has d e l e g a t e d  a u t h o r i t y  o f  t h e  C le a n  A i r  A c t  t o  DEC. T h e r e f o r e  
i n s p e c t i o n s ,  r e p o r t i n g ,  and e n f o r c e m e n t  a re  t h e  r e s p o n s i b i l i t y  o f  
t h e  s t a t e .  As a r e s u l t  o f  s t a t e  a u t h o r i 2a t i o n  DEC lo w e re d  s t a t e  
a i r  q u a l i t y  s t a n d a r d s ;  t h a t  i s ,  an o p a c i t y  l i m i t  was r a i s e d ,  f o r  
t h e  p u r p o s e  o f  a l l o w i n g  U n o c a l - M i t s u b i s h i  t o  g r a d u a l l y  come i n t o  
c o m p l i a n c e .  H o w eve r f o r  a lm o s t  tw o d e c ad e s t h e  a m m o n ia /u r e a  p l a n t  
h a s  e x c e e d e d  e v e n  t h e  g e n e r o u s  v a r i a n c e  a l l o w e d  b y  DEC. When EPA 
t h r e a t e n e d  t o  o v e r r i d e  DEC p r im a c y  t h e  s t a t e  c o m m is s io n e r  p le a d e d  
w i t h  EPA t o  n o t  i s s u e  an e n f o r c e m e n t  l e t t e r .  U n o c a l - M i t s u b i s h i  a l s o  
l e v e r a g e d  t h e  DEC b y  p r e s s u r i n g  t h e  A la s k a  l e g i s l a t u r e .  As a 
r e s u l t  o f  t e s t i m o n y  a t  p u b l i c  h e a r i n g s ,  U n o c a l - M i t s u b i s h i  s e n t  a 
l e t t e r  p r o t e s t i n g  p r o p o s e d  a m b ie n t  a i r  s t a n d a r d s ,  The p r o t e s t  
l e t t e r  was s e n t  a l l  A l a s k a ' s  c o n g r e s s m e n , g o v e r n o r ,  and e v e r y  s t a t e  
r e p r e s e n t a t i v e  and s e n a t o r  ( 4 8 ) .

I n a b i l i t y  a n d  u n w i l l i n g n e s s  t o  e n f o r c e  a r e  f u r t h e r  i l l u s t r a t e d  b y  
DEC k n o w i n g l y  a l l o w i n g  c o n s t r u c t i o n  o f  new a i r  p o l l u t i o n  s o u r c e s  
b y  T e s o r o  i n  v i o l a t i o n  o f  t h e  c l e a n  A i r  A c t .  D e s p i t e  o n g o in g  
v i o l a t i o n s ,  t h e  T e s o r o  p e r m i t  was re n e w e d . T e s o r o  and DEC j u s t i f i e d  
r e n e w in g  t h e  a i r  p e r m i t  b e c a u s e  i t  w o u ld  be m ore e c o n o m ic a l  t o  
b r i n g  t h e  f a c i l i t y  i n t o  c o m p lia n c e  a t  some t i m e  i n  t h e  f u t u r e .

P r i o r  t o  DEC a c q u i r i n g  p r im a c y  o f  t h e  C le a n  A i r  A c t ,  A la s k a  h a d  
s t a t e  a i r  q u a l i t y  r e g u l a t i o n s  a t  w h ic h  t im e  f a c i l i t i e s  s u c h  as o i l  
a n d  g a s  p l a t f o r m s  and i n c i n e r a t o r s  w e re  r e q u i r e d  t o  b o t h  o b t a i n  
o p e r a t i n g  p e r m i t s  and r e p o r t  r e g u l a r l y .  H ow ever s i n c e  a s s u m p t io n  
o f  C le a n  A i r  A c t  p r im a c y  DEC h a s  s u b s t i t u t e d  l e s s  s t r i n g e n t  a i r  
q u a l i t y  r e g u l a t i o n s ;  t h u s ,  e f f e c t i v e l y  d e r e g u l a t i n g  o i l  and g as 
p l a t f o r m s  a n d  l a r g e  i n c i n e r a t o r s  s u c h  as t h e  o i l y  and c h e m ic a l  
w a s t e  i n c i n e r a t o r  l o c a t e d  a t  T r a d i n g  B a y , a c r o s s  Cook I n l e t  f r o m  
N i k i s k i .  T h e s e  d e r e g u l a t e d  s o u r c e s  a r e  n o t  i n s i g n i f i c a n t .  O i l  and 
g a s  p l a t f o r m s ,  o f f  s h o r e  fr o m  N i k i s k i ,  e m i t  a p p r o x i m a t e l y  34% o f  
t h e  35 m i l l i o n  p o u n d s /y e a r  o f  N0X p r o d u c e d  i n  u p p e r  Cook I n l e t .  
A d d i t i o n a l  d e r e g u l a t i o n  i s  e v i d e n t  by t h e  f a c t  t h a t  none o f  th e  o i l  
and g a s  p l a t f o r m s ;  i n c l u d i n g  t h r e e  w i t h  p e r m i t s . /  r e p o r t ,  m e a s u re ,  
o r  a r e  r e q u i r e d  t o  e v e n  e s t i m a t e  SO. e m i s s i o n s /  D e s p i t e  a h i s t o r y  
o f  a lm o s t  d a i l y  v i o l a t i o n s  a t  m u l t i p l e  f a c i l i t i e s ,  no e v id e n c e  was 
f o u n d  o f  s t a t e  a s s e s s e d  f i n e s .

SURFACE WATER POLLUTION

EPA r e t a i n s  a u t h o r i t y  f o r  e n f o r c i n g  t h e  C le a n  W a te r  A c t .  The f o u r  
N i k i s k i  f a c i l i t i e s  d is c h a r g e  w a s t e  w a t e r  t o  Cook I n l e t .  A r e v i e w  
o f  d i s c h a r g e  m o n i t o r i n g  r e p o r t s  (DMRs) i n d i c a t e s  a h ig h  l e v e l  o f
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c o m p l ia n c e .  The e x c e p t io n  i s  an i n t e n t i o n a l  f a l s i f i c a t i o n  o f  
a m m o n ia /u r e a  p l a n t  DMRs. A s e a r c h  o f  s t a t e  and f e d e r a l  r e c o r d s  d i d  
n o t  r e v e a l  t h i s  e n fo r c e m e n t  c a s e .  How ever p e r s o n a l  c o m m u n ic a t io n  
w i t h  a s t a t e  r e g i o n a l  s u p e r v i s o r  and e n fo r c e m e n t  o f f i c e r  r e v e a l e d  
t h e  n a t u r e  o f  t h i s  c a s e .  A c r i m i n a l  c o n v i c t i o n  was r e p o r t e d l y  p l e a  
b a r g a in e d  f o r  a f i n e  o f  a p p r o x i m a t e l y  $ 4 0 0 ,0 0 0 ,  one o f  t h e  h i g h e s t  
e v e r  a s s e s s e d  n a t i o n w i d e ,  a t  t h e  t i m e .

GROUND WATER POLLUTION

DEC r e g u l a t e s  t h e  d is c h a r g e  o f  w a s t e  w a t e r  to  t h e  la n d .  H ow ever, 
n e i t h e r  t h e  U n o c a l - M i t s u b i s h i  200 u n d e r g r o u n d  i n j e c t i o n  w e l l s  n o r  
a l e a k y  U n o c a l - M i t s u b i s h i  w a s te  w a t e r  p i p e l i n e  n o r  t h e  s e v e r a l  
d o z e n  d i s c h a r g e s  o f  P h i l l i p s - M a r a t h o n - U S X  are  p e r m i t t e d .  L ik e w i s e  
n o n e  o f . t h e  N i k i s k i  f a c i l i t i e s  h a v e  t h e  s t a t e  r e q u i r e d  p e r m it s  o r  
p l a n s  f o r  w a s t e  w a t e r  s lu d g e  d i s p o s a l .

An e x a m p le  o f  s t a t e  i n a b i l i t y  t o  e n f o r c e  i s  i l l u s t r a t e d  by a 
U n o c a l - M i t s u b i s h i  r e s p o n s e  t o  DEC r e q u e s t s  f o r  m o n i t o r i n g  w e l l s .  
U n o c a l - M i t s u b i s h i  c la im e d  t h e i r  c a r c i n o g e n i c  a r s e n i c - c o n t a i n i n g  
h a z a r d o u s  w a s t e  i s  " l e s s  t o x i c  t h a n  t a b l e  s a l t "  ( 4 9 ) .  U n o c a l -  
M i t s u b i s h i  u s e d  human s u b j e c t s  f o r  a t a s t e  and o d o r  p a n e l  t c  s c r e e n  
f o r  c o n t a m i n a t i o n .  U n o c a l c la im e d  " S h o u ld  any c o n t a m in a te d  w a t e r  
somehow r e a c h  a d o m e s t ic  w a te r  w e l l ,  t h e  w a te r  w o u ld  a c q u ir e  a 
d e t e c t a b l e  t a s t e  o r  o d o r  p r i o r  t o  becom ing h a z a r d o u s . "  ( 5 0 ) .  
E v e n t u a l l y  U n o c a l - M i t s u b i s h i  g r o u n d w a t e r  i n v e s t i g a t i o n s  were 
t r a n s f e r r e d  f r o m  RCRA t o  CERCLA ( 5 1 )  . A CERCLA s t u d y  fo u n d  t h a t  
c o n t a m in a t e d  g r o u n d  w a t e r  and u n p e r m i t t e d  a i r  r e l e a s e s  r e s u l t e d  i n  
a H a z a r d  R a n k in g  S y s te m  s c o r e  o v e r  30, h ig h  enough f o r  N a t i o n a l  
P r i o r i t i e s  L i s t  n o m in a t i o n  (52)  . L a t e r ,  g ro un d  w a t e r  c o m p lia n c e  
i s s u e s  w ere r e a s s i g n e d  back t o  RCRA. T h e r e  a r e  n e i t h e r  p la n s  n o r  
s c h e d u le s  t o  e v a l u a t e  th e  c o n t a m i n a t i o n  is s u e s  u n d e r  e i t h e r  RCRA 
o r  CERCLA. I n  t h e  f u t u r e  DEC may r e q u e s t  U n o c a l - M i t s u b i s h i  t o  s t u d y  
t h e i r  g r o u n d  w a t e r  p r o b le m s .

SO LID  WASTE

S o l i d  w a s te  r e g u l a t i o n s  a r e  a c o m p le x  web o f  s t a t e  and f e d e r a l  r 
l a v s .  S t a t e  la w s  r e g u l a t e  non-RCRA s o l i d  w a s t e .  None o f  t h e  
f a c i l i t i e s  h a v e  s o l i d  w a ste  p e r m it s  y e t  t h e y  a l l  d is p o s e  o f  s o l i d  
w a s t e  on t h e i r  f a c i l i t i e s .  No r e c o r d  was fo u n d  o f  any a t t e m p t  b y  
DEC t o  r e q u i r e  s o l i d  w a s te  p e r m it s  o f  t h e s e  f a c i l i t i e s .  A d d i t i o n a l  
e v id e n c e  o f  w id e s p r e a d  d is r e g a r d  f o r  s o l i d  w a s te  r e g u l a t i o n s  i s  
b o r n e  b y t h e  f a c t  t h a t  60 n e a r b y  p i t s  u s e d  f o r  d i s p o s a l  o f  d r i l l i n g  
muds h a v e  no p e r m i t s .

RCRA w a s te  i s  r e g u l a t e d  j o i n t l y  b y  EPA and DEC. EPA a c t i o n s  h a v e  
r e s u l t e d  i n  s e v e r a l  m a jo r  c o m p lia n c e  a c t i o n s  w i t h  f i n e s .  A d d i t i o n a l  
f e d e r a l  a c t i o n s  i n c l u d e  f o r c i n g  T e s o r o  t o  s u b m it  c l o s u r e  p la n s  f o r
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u n l i n e d  h a z a r d o u s  w a s te  s u r f a c e  im p o u n d m e n ts .  DEC a c t i o n s  a r e  
l i m i t e d  t o  a fe w  s i m p l e  r e p o r t s  b y  an i n e x p e r i e n c e d  i n s p e c t o r .  DEC 
h a s  n e v e r  t a k e n  a RCRA s a m p le  fr o m  a n y  o f  t h e  f o u r  N i k i s k i  
f a c i l i t i e s  ( 5 3 ) .

C o n c l u s i o n s

I .  E n v i r o n m e n t a l  la w s  w i t h  s o l e  f e d e r a l  j u r i s d i c t i o n ;  s u c h  a s  t h e
C le a n  W a te r  A c t  i n  A l a s k a ,  h a v e  t h e  b e s t  c o m p l ia n c e  r e c o r d .

I X .  When t h e  s t a t e  i s  a u t h o r i z e d  t o  e n f o r c e  f e d e r a l  e n v i r o n m e n t a l
l a w s ;  s u c h  a s ,  t h e  C le a n  A i r  A c t  and R e s o u r c e  C o n s e r v a t i o n  a n d  
R e c o v e r y  A c t ,  c o m p l ia n c e  i s  l i m i t e d  t o  i n c i d e n t s  o f  f e d e r a l  
i n v o l v e m e n t .

I I I .  S t a t e  e n v i r o n m e n t a l  la w s  w i t h o u t  f e d e r a l  o v e r s i g h t  a r e
v i r t u a l l y  w i t h o u t  c o m p l ia n c e  and e n f o r c e m e n t ;  such a s ,  s o l i d  
w a s t e ,  w a s t e  w a t e r ,  and w a s t e  w a t e r  s l u d g e s .

R e f e r e n c e s

1 .  Gi O ' N e a l ,  ( u n d a t e d ) .  N o t i c e  o f  V i o l a t i o n  fr o m  EPA t o  CT
C o r p o r a t i o n  S y s te m  A g e n t  o f  U n o c a l - M i t s u b i s h i ,  EPA f i l e  N o. 
1 0 8 7 - 0 4 - 0 5 - 1 1 3 .

2 .  T r y c k ,  Nyman and H a y e s .  ( 1 . 8 7 ) .  S u s p e c te d  U n c o n t r o l l e d  
H a z a r d o u s  W a s te  S i t e  I n s p e c t i o n .  DEC CERCLA S i t e  I n s p e c t i o n

3 .  p .  C r a w f o r d ,  (A u g u s t  9 ,  1 9 8 8 ) .  W hat i s  t h e  U n o c a l - M i t s u b i s h i
P l a n t  P u t t i n g  I n t o  t h e  A i r ? .  P e n i n s u l a  C l a r i o n , p p . 1 ,  2 0 , 2 4 .

4 .  M. L u c k y ,  (J u n e  12 , 1 9 8 5 ) .  memo t o  f i l e  DEC K e n a i  O f f i c e .

5 .  D. T u r n e r ,  (S e p te m b e r  1, 1 9 8 2 ) .  l e t t e r  fr o m  U n o c a l - M i t s u b i s h i
t o  M. L u c k y  o f  DEC.

6 .  R. G r a n th a m , (M arch 4 a n d  30 , 1 9 8 8 ) .  l e t t e r s  fro m  T e s o r o  t o '
L .  V e r r e l l i  o f  DEC.

7 .  M. L u c k y .  (M ay 1 2 , 1 9 8 6 ) .  N o t i c e  o f  V i o l a t i o n  P e r m i t  # 8 2 2 3 -
AA 0 0 2 .  DEC v s .  P h i l l i p s  P e t r o le u m  Company.

8 .  D a ta  c o m p i l e d  fro m  a i r  p e r m i t s ,  SARA T i t l e  I I I  f a c i l i t y  
r e p o r t s  and A la s k a  A i r  T o x i c s  E m is s i o n  I n v e n t o r y ' .  • EPA R e g i o n  
X C o n t r a c t  Number 6 8 - 0 2 - 3 8 9 9  Work A s s ig n m e n t  81 .

9 .  M. S c h u l z ,  ( A p r i l  20 1 9 8 7 ) .  EPA N o t i c e  o f  V i o l a t i o n  R e p o r t .
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I  1 0 .  D. K e l s o ,  (M ay 15 , 1 9 8 7 ) .  l e t t e r  fr o m  C o m m is s io n e r  o f  DEC t o  
A i r  and T o x i c  D i v i s i o n  D i r e c t o r  EPA.

1 1 .  C o m p l ia n c e  O r d e r  b y  C o n s e n t .  (1 9 8 7 )  DEC v s .  U n o c a l - M i t s u b i s h i .

12-. L ,  V e r r e l l i ,  (J u n e  27 , 1 9 8 8 ) .  l e t t e r  fro m  A i r  Q u a l i t y  P rogram  
M a n a g e r DEC t o  U n o c a l - M i t s u b i s h i  p l a n t  m a n a g e r.

1 3 .  D a ta  c o m p i l e d  fr o m  f e d e r a l  and s t a t e  w a s te  w a t e r  p e r m i t s ,  and 
SARA s e c t i o n  313 o f  T i t l e  I I I  f a c i l i t y  r e p o r t s .

1 4 .  R . B a y l i s s ,  B. L a m o re a u x , ( 1 9 8 8 ) .  p e r s o n a l  c o m m u n ic a t io n .

1 5 .  R. B u r d ,  ( F e b r u a r y  27, 1 9 8 7 ) .  l e t t e r  fro m  EPA t o  W. W h it e  o f  
U n o c a l - M i t s u b i s h i .

1 6 .  EPA. ( J u l y  2 6 ,  1988) F a c t  s h e e t  R e g a r d in g  U n o c a l - M i t s u b . i s h i  
NPDES P e r m i t  Number A K - 0 0 0 0 5 0 - 7 .

1 7 .  M. L u c k y ,  ( A u g u s t  6 , 1 9 8 4 ) .  l e t t e r  fr o m  DEC t o  D. T u r n e r  o f  
U n o c a l - M i t s u b i s h i .

1 8 .  R. B u r d ,  ( A p r i l  10, 1 9 8 7 ) .  l e t t e r  fro m  EPA t o  G. Graham o f  
U n o c a l - M i t s u b i s h i .

1 9 .  R. B o w k e r,  D e p a r tm e n t  o f  t h e  I n t e r i o r  t o  H. G e re n  C h i e f  o f  
W a te r  P e r m i t s  and C o m p lia n c e  B ra n c h  EPA.

2 0 .  B. D u n c a n , ( J a n u a r y  6, 1 9 8 7 ) .  memorandum fr o m  EPA t o  J .  Howe 
o f  DEC,

2 1 .  W. W h i t e ,  (N ovem ber 2 0 ,  1 9 8 6 ) .  l e t t e r  fr o m  U n o c a l - M i t s u b i s h i  
t o  B. B r i g h t o n  o f  C i t y  o f  K e n a i .

2 2 .  K. L a u r i e ,  (J u n e  11, 1 9 8 7 ) .  l e t t e r  fro m  U n o c a l - M i t s u b i s h i  t o  
K. K o r n e l i u s  o f  C i t y  o f  K e n a i .

2 3 .  U n o c a l - M i t s u b i s h i .  (Decem ber 4, 1 9 8 0 ) .  S c h e m a t ic  o f  W a te r  F lo w  
fr o m  NPDES A p p l i c a t i o n .

2 4 .  EPA. ( J u l y  2 6 , 1988)  F a c t  S h e e t  R e g a r d in g  U n o c a l - M i t s u b i s h i  
NPDES P e r m i t  Number A K - 0 0 0 0 5 0 - 7 .

2 5 .  T r y c k ,  Nyman and H a y e s ,  ( 1 9 8 7 ) .

2 6 .  T r y c k ,  Nyman and H a y e s . ( 1 9 8 7 ) .  .

2 7 .  C. H e u s , ( O c t o b e r  20, 1983)  . memorandum fro m  U n io n  o i l  Company 
C h e m ic a ls  D i v i s i o n  t o  T u r n e r .
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2 8 .  M. L u c k y ,  (M a rc h  5 , ,  1 9 8 4 ) .  memorandum o f  DEC t o  B. L a m o re a u x.

2 9 .  T r y c k ,  Nyman and H ayes. ( 1 9 8 7 ) .

3 0 .  T r y c k ,  Nyman and H ayes. ( 1 9 8 7 ) .

3 1 .  C, B u r g h ,  (May 31 , 1 9 8 6 ) .  n o t e s  o f  DEC c o n c e r n in g  U n o c a l -
M i t s u b i s h i  .

3 2 .  H. P a t t e r s o n ,  (M arch 4, 1 9 8 3 ) .  l e t t e r  fr o m  P h i l l i p s  P e t r o le u m  
Company t o  L .  L e a t h e r b e r r y  o f  DEC.

3 3 .  C. B u r g h ,  (S e p te m b e r 16, 1 9 8 7 ) .  RCRA I n s p e c t i o n  R e p o r t  o f  DEC 
P h i l l i p s  P e t r o le u m  Company K e n a i  P l a n t .

3 4 .  R. W i l l i a m s , ( A p r i l  16, 1 9 8 4 ) .  l e t t e r  f r o m  C h e v ro n  USA K e n a i  
R e f i n e r y  t o  M. L u c k y  o f  DEC.

3 5 .  T e t r a - T e c h .  ( 1 9 8 4 ) .  P r e l i m i n a r y  A s s e s s m e n ts  on 45 P o t e n t i a l  
U n c o n t r o l l e d  H a za rd o u s  W aste S i t e s .  DEC CERCLA.T e t r a T e c h

36 C. R i c e ,  (M arc h  3 , 1 9 8 5 ) .  memorandum o f  EPA t o  S. T o r e k .

3 7 .  A . S m i t h ,  ( F e b r u a r y  2 9 , 1 9 8 4 ) .  C o m p l a in t  and C o m p lia n c e  O r d e r  
RCRA D o c k e t  No. X 3 4 - 0 2 - 0 8 - 3 0 0 8 , EPA v s .  U n io n  O i l  Company o f  
C a l i f o r n i a .

3 8 .  K. L a u r i e ,  ( J u l y  19, 1 9 8 5 ) .  l e t t e r  fro m  U n io n  O i l  Company t o  
J .  Webb o f  EPA.

3 9 .  C. F i n d l e y ,  (S e p te m b e r 2 8 ,  1 9 8 7 ) .  C o m p l a in t  and F i n a l  O r d e r  
on C o n s e n t  R e q u i r i n g  S u b m is s io n  and I m p l e m e n t a t i o n  o f  P r o p o s a l  
f o r  S a m p l in g ,  A n a l y s i s ,  M o n i t o r i n g ,  and R e p o r t i n g  RCRA D o c k e t  
Number 1 0 8 6 - 0 7 - 1 2 - 3 0 0 8  fr o m  EPA t o  T e s o r o  A la s k a  P e t r o le u m  Co.

4 0 .  M. N e c e s s a r y ,  (A u g u s t  3, 1 9 8 8 ) ,  p e r s o n a l  c o m m u n ic a t io n .

4 1 .  R. F u e n t e s ,  ( J u l y  27, 1 9 8 4 ) .  memorandum o f  EPA t o  t h e  f i l e  o f  
T e s o r o  A l a s k a  P e tr o le u m  Company RCRA.

4 2 .  S. T o r o k ,  (May 5, 1 9 8 3 ) .  l e t t e r  fr o m  EPA t o  R. M e a s le s  o f  
T e s o r o  A l a s k a  P r o d u c t io n  Company.

4 3 .  C. B u r g h ,  (S e p te m b e r 1 6 , 1 9 8 7 ) .  RCRA I n s p e c t i o n  R e p o r t  DEC on 
C h e v r o n  USA K e n a i  R e f i n e r y .

44. c .  F i n d l e y ,  (November 1 4 , 1 9 8 4 ) .  N o t i c e  o f  V i o l a t i o n  and 
W a r n in g  l e t t e r  fro m  EPA t o  K e i t h  L a u r i e  o f  U n io n  O i l  Company 
o f  C a l i f o r n i a .
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4 5 -  M. C a l d w e l l ,  (S e p te m b e r 3 0 ,  1986 -  f a c s i m i l e  d a t e ) .  C o m p l a in t  
and  C o m p l ia n c e  O rd e r  RCRA D o c k e t  Number 1 0 8 6 - 0 7 - 1 2 - 3 0 0 8  f r o m  
EPA t o  T e s o r o  A la s k a  P e t r o le u m  Company.

4 6 .  C. F i n d l e y ,  (S e p te m b e r 2 8 ,  1 9 8 7 ) .  C o m p la in t  and F i n a l  O r d e r  
o n  C o n s e n t  R e q u i r i n g  S u b m is s io n  and I m p l e m e n t a t io n  o f  P r o p o s a l  
f o r  S a m p l in g ,  A n a l y s i s ,  M o n i t o r i n g ,  and R e p o r t in g  RCRA D o c k e t  
Num ber 1 0 8 6 - 0 7 - 1 2 - 3 0 0 8  fr o m  EPA t o  T e s o r o  A la s k a  P e t r o le u m  Co.

4 7 .  I .  A l e x a k o s ,  (November 12 , 1 9 8 7 ) .  memorandum o f  EPA t o  C . R i c e .

4 8 .  W. W h i t e ,  (A u g u s t  31, 1 9 8 8 ) .  l e t t e r  fro m  U n o c a l - M i t s u b i s h i  t o  
S e n a t o r  F .  M u rk o w s k i.

4 9 .  D. T u r n e r ,  ( J u l y  20 , 1 9 8 3 ) .  l e t t e r  U n o c a l t o  M. L u cky  o f  DEC.

5 0 .  e .  S c o t t ,  (J a n u a r y  22, 1 9 7 5 ) .  l e t t e r  fr o m  U n o c a l t o  D. W r i g h t  
o f  c o l l i e r  C arbon and C h e m ic a l  C orp.

5 1 .  G. M i l l e r ,  (June 6, 1 9 8 5 ) .  memorandum o f  DEC t o  D, D i T r a g l i a .

5 2 .  T r y c k ,  Nyman and K ayes, ( 1 9 8 7 ) .

5 3 .  L .  D i e t r i c k ,  (S ep tem b er 14, 1 9 8 8 ) .  l e t t e r  fr o m  DEC t o  C. 
R e l l e r .
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D av e  H e y n e n , AIA 
6 08  W e s t  4 2 n d  A v e  
A n c h o r a g e , AK 9 9 5 0 3

P h o n e : 2 6 5 -4 4 1 0

Representative Dave Donley,

I u n d e r s ta n d  that a  v o t e  Is s c h e d u le d  fo r  this a fte r n o o n  In th e 
J u d ic ia ry  C o m m itte e  o n  HB 2 9 . I u rg e  y o u  to  v o te  a g a in s t  p a s s in g  
th is bill a lo n g . HB 2 9  will g iv e  a n y o n e  th e  p o w e r  to  s t o p  
d e v e lo p m e n t  p r o je c t s  d u e  to  a l le g e d  v io la t io n s  o f  e n v iro n m e n ta l 
la w s. I b e l ie v e  th e  Intent o f  th is bill Is g o o d ,  bu t th e  la n g u a g e  
cu rren tly  will c r e a te  u n fo u n d e d  litigation  a n d  d e la y s  to  w orth w h ile  
c o n s t r u c t io n  p r o je c t s ,  th u s  a d d in g  c o s t . . . .

A s  an  a rch ite c t , a life lo n g  A la sk a n , a n d  a c o n s t itu e n t  o f  y o u r s  
c o n c e r n e d  a b o u t  th e  fu tu re  o f  o u r  sta te , I u rg e  y o u  to  v o t e  a g a in s t  
HB 2 9  a n d  lo o k  fo r  le g is la tio n  that will e n c o u r a g e  a d iv e rs ifie d  
industria l b a s e  lo r  A la s k a 's  fu tu re  e c o n o m ic  h ea lth ....ie t ’s  s e e  s o m e  
In ce n tiv e s  fo r  s e n s ib le  d e v e lo p m e n t  o f  o u r  p r o v e n  r e s o u r c e s .

D av e  H e y n e n  U
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F e b r u a r y  21, 1992

Attn: R e p r e s e n t a t i v e  D a v e  D o nl ey

Prom: G r e g  T h o mp s on

Subjeat: H o u s e  Bill #29

I a m  s e n d i n g  t h i s  fax in r e g a r d s  to H o u s e  B i l l  29 s c h e d u l e d  b e f o r e  
t he H o u s e  J u d i c i a r y  C o m m i t t e e  at i:30 today.

T h i s  bill, as I u n d e r s t a n d  it, has " F I A S C O "  w r i t t e n  a l l  o v e r  it. 
P l e a s e  do a ll th at  y o u  can  to e ns ur e tha t it m e e t s  its m u c h  
d e s e r v e d  demise.

10460 O l d  S e w a r d  H i g h w a y  
A n c h o r a g e ,  A l a s k a  99515

!
(907) 3 4 9 - 6 4 7 4



K n h r u a r y  2 1 ,  1 9 9 2

U fp r o e o n to t iv e  Pav e  D o n ley  
k e f .  HB 29

D ear r e p r e s e n t a t iv e  D o n le y ,

f have h ea rd  q u i t e  a b i t  a b o u t House B i l l  29 , and w hat i t 
w ould do th e  A la s k a n  econom y i f  i t  w ere  to  p a s s . 1 have 
h oard  b o th  th e  p r o 's  and c o n 's  c o n n e c te d  to  t h i s  b i l l .  I 
must s a y  t h a t ,  in  my o p in io n ,  i f  t h i s  B i l l  w ere to  p ass  we 
would once a g a in  pound a n o th e r  n a i l  in  ou r c o f f i n .

1 am s u re  t h a t  you h av e  h e a rd  th e  s a y in g ,  "WE HAVE MET THE
ENEMY AND HE I S  U S " ,  w e l l  i t  i3  c e r t a i n l y  th e  c a s e  iri t h i s
in s t a n c e . 1 am su re  t h a t  th e  in t e n t  was good b eh in d  t h i s  
H i l l ;  H ow evor, I  am p o s i t i v e  t h a t  th e  th o u g h t p ro c e s s  was a 
l i t t l e  c lo u d y , to  s a y  th e  l e a s t .

Wo need to  e n su re  t h a t  p o s i t i v e  deve lop m ent c o n t in u e s  in th e  
s t a t e  f o r  o u r s e lv e s  and o u r c h i ld r e n .  We have a lr e a d y  p la c e d  
no many o b s t a c le s  in  th e  way o f  p r o g r e s s  t h a t  any ro o I 
d eve lo p m en t e i t h e r  can  n o t t a k e  p l a c e ,  o r  i s  30 f a r  in  th e  
fu tu r e  ou r l i f e t i m e  w i l l  n e v e r  se e  i t .

in  summary, t h i3  b i l l  m ust be k i l l e d  im m e d ia te ly  b e fo re  i t  
hood  any f u r t h e r ,  and you m ust e n su re  t h a t  i t  can  no t r e a r
i t ' s  u g l y  head  a t  any  tim e  in  th e  f u t u r e .

Thank vou f o r  vo u r c o n s id e r a t io n .

P a t r i c k  Kenny
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Rep. Dave Donley
Chuirman, House Judiciary Comm.
Capitol Room 122 
Juneau, Alaska 99811

Dear Rep. Donley:

I undemand HB 29, authorizing suits to enforce environmental laws, will be heard in your 
committee on February 3,1992. 1 would like to express my concerns about the bill, and 
request, as well, an opportunity for a teleconference dedicated to this legislation so others 
like myself can be heard. - '

I am opposed to H B 29 for a variety of reasons. First, the Alaska Department of 
Environmental Conservation is charged with monitoring suspected environmental 
violations, and currently has the uutnority to pursue any such violations.

Allowing private actions to be brought against alleged violators will result in a legal free* 
for-all that would ultimately line the pockets of the environmental groups, who currently 
lead the charge to stop most development in Alaska. I cannot imagine that'trend would do 
anything but increase under this legislation, since the groups could then take on the role of 
pseudo-cnforcer through their favorite venue • the court system.

In addition, several other states have enacted similar legislation, and according to repons 1 
have rend, the end result is the environment gains little from these lawsuits, with most of 
the penalties or profits going straight to the child-party groups (primarily environmental 
organizations), which pursue the legal action. I tnink if you look at the previous hearing 
record on this bill, and note that the Attorney General's office is opposed to it, and a slew 
of environmental groups, particularly those that have litigation arms, support H B 29, you 
can see my point.

1/31/92

This legislation has the potential to do massive damage to the current system,' where 
enforcement Is rightfully placed with the state and federal branches of government.

t

Again, I oppose this bill and request an opportunity for myself and othdrsto testify via 
the teleconference network at u future date.

Thank-von. !

Scott Thorson
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R e p r e s e n t a t i v e  D o n n e ly  
1 6 5 - 2 2 9 9

Dear S i r :

P le a s e  add my name t o  t h e  l i s t  o f  p e o p l e  OPPOSED t o  HB 2 9 ,  C i t i z e n s  S u i t s  t o  
E n f o r c e  E n v i r o n m e n t a l  L a w s .

I f  Laws a r e  b r o k e n ,  i t  s h o u l d  be u p  t o  t h e  S t a t e  t o  e n f o r c e  t h e s e  l a w s .  Upon 
s u c c e s s f u l  p r o s e c u t i o n  a n y  f i n e s  l e v i e d  o r  ju d g e m e n t s  r e c e i v e d  s h o u l d  a c c r u e  
co t h e  S t a t e ,  n o t  a p r i v a t e  c i t i z e n  .

S i n c e r e l y  y o u r s ,

J o s e p h  F .  R u z i c k a  
4065 Hood C o u r t  
A n c h o r a g e ,  Ak 99517



F e b r u a r y ,  6 ,  1 9 9 2

R e p r e s e n t a t i v e ,  D ave D o n l e y  
C h a ir m a n ,  H ouse J u d i c i a r y  C o m m itt e e  
C a p i t o l  Room 122 
J u n e a u ,  A l a s k a  99811

RE: IIB2 9 an d  CS

D e a r  R e p r e s e n t a t i v e  D o n l e y ,

W i t h  r e f e r e n c e  t o  H B 29, I  w i s h  t o  a d v i s e  y o u  t h a t  I  am 
s t r o n g l y  o p p o s e d  t o  t h i s  b i l l  b e c o m in g  l a w .  I t  a p p e a r s  
t o  be  a b i l l  t h a t ,  i f  e n a c t e d ,  w o u ld  e n c o u r a g e  f i l i n g  
o f  l a w s u i t s  a g a i n s t  c o m p a n ie s  who a r e  "ALLEGED" t o  h a v e  
v i o l a t e d  p o l l u t i o n  c o n t r o l  l a w s .

We a l r e a d y  h a v e  i n  p l a c e  a s t r o n g  A l a s k a  D e p a r t m e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n ,  w h ic h  i s  c h a r g e d  w i t h  
m o n i t o r i n g  e n v i r o n m e n t a l  c o n c e r n s  an d  h a s  t h e  a u t h o r i t y  
t o  a s s e s s  p e n a l t i e s  i f  n e e d  b e .

P a s s a g e  o f  t h i s  b i l l  w o u ld  add a n o t h e r  im p e d im e n t  t o  
e c o n o m ic  d e v e lo p m e n t  a n d  a n o t h e r  s e t  o f  r e g u l a t i o n s  t o  
b u s i n e s s  t h a t  i s  a l r e a d y  o v e r b u r d e n e d  w i t h  cum bersom e 
r e g u l a t i o n s .

A g a i n ,  I  o p p o s e  t h i s  b i l l  and s t r o n g l y  u r g e  y o u  and 
y o u r  a s s o c i a t e s  i n  t h e  l e g i s l a t u r e  t o  s e e  t h a t  t h i s  
b i l l  d o e s  n o t  become la w .

S . in c e r e iJ ' ,/ /  J

4150 N o r t h  P o i n t  D r i v e  
A n c h o r a g e ,  A l a s k a  99515

3 3  : R I B :  A I I I 1



31 January 1992

Representative D ave D onley 

House  Judiciary Com m ittee 

PO  Box V

Juneau, A laska 99811 

Dear Chairman D on ley ;

I would like to express my opposition to House B ill 29, which would 

allow  citizen's lawsuits to enforce environm ental laws and 

regulations. P lease enter this letter in the record for the February 3, 

1992 hearing, as well as my request for a future teleconference to 

allow  adequate discussion of this bill before the H ouse Judiciary 

C om m ittee .

A s  a long-time, responsible A laska  m iner and industry consultant, I 

am opposed to H B  29 for a variety of reasons. The amended version 

does little to correct the primary problem with ti.-S bill, w hich is 

setting up citizens as private enforcers of state laws and regulations.

Specifically, this bill w ill repeal a subsection of state law  (A S  

64.03.870 a) and would expose an alleged polluter not only to an 

enforcement action by the Departm ent of Environm ental 

Conservation, but also to complaints o f others. This results in an 

alleged violator being exposed to numerous suits, many o f which, I 

believe would be instigated for the sake of harassment.

There are numerous other subsections of this bill that pose serious - 

problems. They include subsection (f ), which permits a court to 

assess penalties against an alleged polluter, and because of the repeal 

of subsection (a ), those penalties would be awarded to the citizen 

litigant. This section alone w ill do more to encourage public interest 

groups to accelerate their abuse of the court system than virtually 

any section in the bill.

In addition, I am concerned with subsection (h ), which rem oves from

the D E C  commissioner the opportunity to investigate an alleged 

violation to decide what to do. Rather, it forces the com m issioner to

rush to court in order to maintain control of the incident and



H B 2 9 , P a g e  2 Glavinovich

resulting litigation. This particular language forces a direct 

competition between a state agency charged with enforcing 

environmental laws, and an overzealous public interest group or 

citizen interested in pursuing their own legal agenda.

Taken in its current context this bill w ill plainly encourage non­

development, public interest groups to seek out alleged vio lations, 

pursue them through the courts, and pocket the proceeds from  the 

fines assessed. This process does not benefit the environm ent, it 

does not benefit the state, which is charged with enforcing such laws, 

and it certainly does not benefit any legitim ate industry or business, 

which deals regularly with D E C . Under H B  29, the person or groups 

receiving the process from fines assessed by the court is not required 

to make a report regarding any expenditures of the funds.

Finally, this bill in its entirety would strip the D E C  com m issioner of 

administration responsibilities for anti-pollution law s and regs. But 

worse than that, it strips from an alleged violator the rights 

guaranteed under both the 5th and 14th Am endm ents to the U .S .  

Constitution and Article I o f the A laska Constitution, which are 

designed to restrain the pow er of government, not individuals 

citizens. Endowing citizens with governmental powers, w ithout the 

afore-mentioned constitutional restraints, w ill lim it the court’s ability 

to guarantee a fair result under H B  29.

1 strongly oppose H B  29 and ask that this committee plan a future 

teleconference hearing to a llow  further public input.

Sincerely,

C
Paul Glavinovich
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A SSO C IA T E D  G E N E  tA L  C O N T R A C T O R S of A L A S K A

404! tf STREET * ANCHORAGE, A U S K  W503 
P.O. BOX 340«M • ANCHORAGE, A IaSKA  W iU -W fi 
TELEPHONE (907) JfilAVM • fA X {W f) f J-rill*

7 /F eb r, 19^2 

To

Ref>. Dave bon le y
House Judi 

Juneau, Ak.

PosMt'" brand fax transmittal memo 767! »of peget ►

T° j& fv yOo**- Frtm

Co' R o c * *  Juckci'<t^ Co- A  G cc.
Dept. Phone# S 'X l . 5 ‘5 5 ’4'

Fax*
Fex#

la r y  Committee

S u b je c t :
CS SS HB (R esou rces)
"An Act a u th o r iz in g  s u i t s  to  e n fo r c e  environm ental law s"

AGC o f  Alaska i s  s t r o n g ly  opposed to  th is  b i l l .

This i s  ar 

than s u ff i  

environmer

p rocesses

o th e r  example o f  co m p le te ly  unnessary l e g i s l a t i o n !  More 

c ie n t  laws and r e g u la t io n s  a re  in p la ce  to  p r o te c t  the 

c from p o l lu t io n  and en able  adequate enforcem ent o f  i t s

p r o v is io n ! . P r iv a te  in d iv id u a ls  and groups have enough a cce s s  to  the

to  safeguard  en forcem ent and c o r r e c t iv e  a c t io n s  through the

e s ta b lish e d  law enforcem ent a g e n c ie s  a t a l l '  Governmental l e v e l s .

This b i l l j d o e s  n e t  on ly  c r e a te  unwarranted in te r fe r e n c e  from p r iv a te  

sou rces  in to  Governmental a f f a i r s ,  i t  c r e a te s  a ls o  in c r e d ib le  p o s s i ­

b i l i t i e s [or e x c e s s iv e  c o s t s ,  co n fu s io n  over ju r i s d i c t i o n  and in  summary

i s  bad p u > lic  p o l i c y .

This b i l l  d eserv es  to  d ie  in  com m ittee.

S in ce re ly  

1
Henry Spr 
D ire c to r

Fairbanks 
p.o. b i «  ifom  * t a i r h a n  is . a k v . t o

iger

JL'NEAU
).U N. FRANKLIN. SUITE A * JUNF.All, AK 99o01 

per?) JIW 1740

SOI.OOTNA 
PO. FOX 350 • bO I,l\)TNA . AK '/MO 

(907) 2<<:-24BS



Pouch V 
Juneau, A laska 99811 

(907) 465-4992

A l a s k a  S t a t e  L e g i s l a t u r e

Representative Niilo Koponen
H ouse D is tr ic t 21 119 N. Cushman, Suite 207 

Fairbanks, A laska 99701 
(907) 456-8172

Citizen Suits 
Questions and Answers

Q . W h a t  is the need for this law?

A . The regulatory process has not worked as w ell as it  could, either due to 
shortcom ings inherent in  any  bureaucracy or due to lack of funding. In  
some cases it  has failed spectacularly. Testim ony received by the House 
Resources Com m ittee indicated th a t  A laskans have seen property values 
destroyed, w a te r  wells poisoned, a ir  degraded and fisheries threatened. In  

one instance, A laskans w aited  nine years for the state to act. In  the case of 
the E x x o n  Valdez disaster, a  citizen suit over A lyeska 's  failure to live up to 
its perm it obligations could have forced the company to be ready w hen the 

oil first h it the w ater.

Q . D on 't citizens a lready have a w ay  to stop pollution and protect 
them selves through  common nuisance suits?

A . Com m on nuisance suits can, indeed be brought, bu t only after the 
dam age has been done, sm all comfort to someone whose drinking w ate r or 
property value is threatened. Moreover, i t  is extrem ely difficult to prove 
th a t a particu lar po llutant or polluting activity  caused a par ticu lar injury. 

Env ironm en ta l law s w ere established because of the recognition that 

pollution needs to be stopped before people are h u rt and the environm ent 
dam aged. H B  29 is about preventing pollution, not about recovering 

d am ages .

Q . Do citizen suits create unpredictability for industry  by allow ing suits at 
any  tim e for past violations.

A . No. H B  29 is lim ited to three sections of statute (A S  46.03, 46.04 and 
46.09) w hich describe ongoing violations.

In  a s im ilar question under federal law , the U . S . Suprem e C ourt has ruled 
(G w altn ey  v. C hesapeake B a y  Foundation) that only violations which are 
ongoing or likely  to recur are subject to such su it under federal laws. 
Becau se  H B  29 has been drafted using the sam e language w hich was under 
review  in  G w a ltn e v . it is  expected th at should the issue ever arise, our 
courts would in terpret the la w  in a  sim ilar fashion.



Citizens Suits Q & A
p. 2

Q. Does the inclusion o f violations of "perm its, plans or orders" in  this bill 
unduly broaden th e  scope of citizen action?

A . The inclusion o f "perm its, plans or orders" in  language throughout the 
b ill is designed to encourage the regulatory process to work. L a w s  are  
crafted broadly. Perm its , plans and orders are  specific instructions w hich 
contain D E C 's  determ ination of w h at a  com pany m ust do to comply w ith  
the law . T h ey  are  usually  draw n up w ith  m axim um  industry involvem ent. 
A llow ing  citizens to sue only when laws or regulations are  violated would 
circum vent th is regu latory  process and cast a  cloud over such vehicles as 
compliance orders, w hich allow  industry some la titude for a  period of time 
while m easures a re  being taken  to m eet environm ental standards.
D eletion  of the  language would substitute a ham m er for a  scalpel and 
would w ork to underm ine, not strengthen, industry  confidence th a t legal 
obligations can  be m et by  following D E C  instructions.

I t  is im portant to note th a t citizens would only be able to sue a polluter w hen  
a  perm it, p lan  or order w as being v io lated . N oth ing  in  this bill would allow 

su it to be brought against an  operator sim ply because a  citizen disliked the 
term s o f the perm it, p lan  or order.

Q . W ould  this bill underm ine the finality of legal or adm in istrative action 
by perm itting repeated suits over the sam e issue.

A . No. Ju s t  as in  any other a rea  of law , once a n  issue is decided, it  cannot 
be brought again . N oth ing  in  this bill would override that com m on legal 

practice. A gain , adm in istrative action would still be, as it  is now, final, 
long as industry is not v io lating the term s of any  law , perm it, p lan , or order 
under w hich i t  is operating. O n ly  w hen those term s are broken could a  

citizen bring suit. This b ill would buttress the adm in istrative process by 
providing an  incentive to comply w ith  legally  b inding requirem ents.

Q . W ill this law  excuse citizens from participating in  the agency process to 
challenge and agency decision?

A . No. This b ill has nothing to do w ith  judicial re n e w  of agency decisions. 
A  person who w ants to challenge an  agency perm it, order, regu lation  or 
other decision w ill still be required to follow the procedure now in  place to 
bring a  law su it. Those rights and responsibilities are  a lready spelled out in  

existing law . This bill sim ply allow  citizens to go to court to enforce the 
requirem ents of law , including final agency regulations, perm its or orders, 
against those who are  in  violation of those requirem ents. I t  does not allow  
citizens a  second opportunity to challenge final agency actions.



Citizens Suits Q & A
p . o

Q. W ould H B  29 resu lt in  a proliferation of new  lawsuits?

A . N ow here else has th is happened. S im ila r  law s have existed for nearly  
two decades at the  federal level and in seventeen states and  the D istrict of 
Colum bia. A  survey done by the Legislative  Research  Agency indicates th a t 

citizen suit laws are used sparingly. Anecdotal evidence indicates th a t 
such laws have exactly  the effect intended by the sponsor, i.e., there is 
greater compliance by industry and greater effectiveness of regulatory 

agencies.

Q. W ill  this bill interfere w ith  D E C 's  ability to settle w ith  industry for 

violations of pollution laws?

A. No. D E C  can  reach  settlem ent of an  action in  court or adm inistrative 
penalty proceeding w ithout interference from citizens suits.



Representative Niilo Koponen
Pouch V  H ou se  D istr ict  21  119 N. Cushman, Suite 207

Juneau, A laska 99811 Fairbanks, A laska 99701
(907) 465-4992 (907) 456-8172

* Sponsor Statem ent *

S S H B  29

Alaska State Legislature

S S H B  29 is intended to give citizens the right to bring polluters to justice 

w hen  the state lacks the resources to do so. This measure is patterned after 

federal law , which has been in  effect since the early 70's and has proven both 

judicially acceptable and practical. Citizen suits are provided for in the Clean 

A ir  Act, C lean W ater Act, Resource Conservation and Recovery Act (R C R A ), 

the Com prehensive Environm ental Response, Com pensation and Liability 

A c t (C E R C L A ) and the Surface M in ing  Control and Reclam ation Act. 

Seventeen states also have citizen suit provisions.

People facing daily threats to health and well-being from environmental 

pollution deserve the protection of the law . Often, however, governm ent has 

inadequate resources to remedy such violations. S S H B  29 w ou ld  

com plem ent the Department's enforcement procedures and afford citizens 

the protection they currently do not have. The O il Spill Commission, 

recognizing that citizen participation w ould enhance A laska's regulatory 

effectiveness, included citizen suits am ong its recommendations. Citizen 

suits become especially appropriate in the era o f declining state revenues 

which m ay soon be upon us.

In  the aftermath of the oiling of Prince W illiam  Sound, and in light of 

incidents such as the Kenai dum ping now  know n as Poppy Lane, it is 

apparent that an involved citizenry is crucial to effective oversight of 

industry operations. N oth ing keeps regulators and industry alert as the active 

involvem ent of local residents who have their interests at stake. The key to 

involving citizens is em powering them. Citizens suits clearly and 

unequivocally place those w ho have the most to lose in a position to act.
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Juneau, Alaska 99811 
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A l a s k a  S t a t e  L e g i s l a t u r e

Representative Niilo Koponen
House D istrict 21 119 N. Cushman, Suite 207 

Fairbanks, Alaska 99701 
(907) 456-8172

M E M O R A N D U M

T o :  R ep. C l i f f  D a v id s o n
C h a i r ,  H ouse R e s o u r c e  C o m m itte e

F r o m :  Rep. N i i l o  Kopone.

R e  : C i t i z e n  S u i t s

D a t e :  2 /2 7 / 9 1

The f o l l o w i n g  a r e  s t a t e s  i d e n t i f i e d  b y  L e g i s l a t i v e  R e s e a r c h  
as h a v i n g  b r o a d - b a s e d  c i t i z e n  s u i t  p r o v i s i o n s  i n  t h e i r  
s t a t u t e s ,  t h a t  i s ,  s t a t u t e s  w h ic h  a r e  n o t  t i e d  t o  n a r r o w l y  
d e f i n e d  c a u s e s  o f  a c t i o n .

C o n n e c t i c u t  
F l o r i d a  
I n d i a n a  
M i c h i g a n  
M i n n e s o t a  
New J e r s e y  
M a s s a c h u s s e t s  
N evada
S o u t h  D a k o ta  
L o u i s i a n a  
I l l i n o i s  
W yom ing

I n  a d d i t i o n ,  t h e  f o l l o w i n g  s t a t e s  p r o v i d e  f o r  c i t i z e n  a c t i o n  
i n  c e r t a i n  a r e a s .

I d a h o  -  h a z a r d o u s  w a s te

P e n n s y l v a n i a  -  s o l i d  w a s te  
C a l i f o r n i a  -  c o a s t a l  p r o t e c t i o n  
D i s t r i c t  o f  C o lu m b ia  -  w a t e r  p o l l u t i o n

T h i s  l i s t  i s  p r o b a b l y  i n c o m p l e t e ,  a s  c i t i z e n  s u i t  p r o v i s i o n s  
a r e  o f t e n  em bedded i n  i n c o n s p i c u o u s  p l a c e s .  A l a s k a  i s  a c a s e  
i n  p o i n t .  C i t i z e n  s u i t s  a r e  c u r r e n t l y  p r o v i d e d  f o r  i n  o u r  O i l  
L Gas C o m m is s io n  s t a t u t e s  a n d  s u r f a c e  c o a l  m i n i n g  la w s .

O h io  -  s o l i d  and  h a z a r d o u s  w a s te

A l a s k a ' s  O i l  & Gas C o m m is s io n  s t a t u t e s  a r e  u n i q u e ,  and b e a r  
c l o s e  s c r u t i n y .  I  h a v e  p r o v i d e d  c o m m it t e e  members w i t h  
c o p i e s .  So i m p o r t a n t  d i d  t h e  l e g i s l a t u r e  c o n s i d e r  t h e s e
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A l a s k a  A c t i o n  T r u s t

HB 29 -  C IT IZ E N S  S U IT S  TO 
ENFORCE ENVIRONMENTAL LAWS

HB 29 i s  . in te n d e d  t o  em power c i t i z e n s  o f  t h e  S t a t e  o f  A l a s k a  who 
a r e  d i r e c t l y  a f f e c t e d  b y  e n v i r o n m e n t a l  l a w  v i o l a t i o n s  t o  b r i n g  s u i t  
t o  c o m p e l t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) t o  a c t  
a g a i n s t  v i o l a t o r s .  HB 29 a l s o  a l l o w s  f o r  d i r e c t  e n f o r c e m e n t  b y  t h e  
a f f e c t e d  c i t i z e n .  T h e  i n t e n t  o f  t h e  b i l l  i s  t o  i n c r e a s e  t h e  
e f f e c t i v e n e s s  o f  p u b l i c  i n t e r e s t  la w s  b y  p r o m o t i n g  v o l u n t a r y  
c o m p l i a n c e  a n d  c i t i z e n  e n f o r c e m e n t  r e s u l t i n g  i n  a  s a f e r ,  c l e a n e r  
a n d  h e a l t h i e r  e n v i r o n m e n t .  T h e  b e a u t y  o f  HB 29 i s  t h a t  i t  c l e a r l y  
p l a c e s  t h o s e  who h a v e  t h e  m o s t  t o  l o s e  i n  a  p o s i t i o n  t o  a c t  t o  
e n f o r c e  e n v i r o n m e n t  l a w s .

C i t i z e n  s u i t  p r o v i s i o n s  a r e  n o t  new o r  u n i g u e .  T h e y  a r e  p r o v i d e d  
f o r  i n  t h e  C le a n  A i r  A c t ,  C le a n  W a t e r  A c t ,  R e s o u r c e  C o n s e r v a t i o n  
R e c o v e r y  A c t  (RCRA) , t h e  C o m p r e h e n s iv e  E n v i r o n m e n t a l  R e s p o n s e ,  
C o m p e n s a t io n  and  L i a b i l i t y  A c t  (C E R C L A ), a n d  t h e  S u r f a c e  M i n i n g  
C o n t r o l  a n d  R e c l a m a t i o n  A c t .  A t  l e a s t  17 s t a t e s  a l s o  h a v e  c i t i z e n s  
s u i t  p r o v i s i o n s  a s  p a r t  o f  t h e i r  s t a t e  s t a t u t o r y  s c h e m e .

W i l l  t h i s  w e l l - i n t e n t i o n e d  l e g i s l a t i o n  l e a d  t o  t h e  f e e d i n g  f r e n z y  
b y  l a w y e r s  and  t h e  m o u n t a i n s  o f  l i t i g a t i o n  p r e d i c t e d  b y  some 
c r i t i c s ?  I t  d o e s n ' t  seem l i k e l y .  T h e  S t a t e  o f  A l a s k a ' s
L e g i s l a t i v e  R e s e a r c h  A g e n c y  h a s  i n v e s t i g a t e d  t h e  e f f e c t  t h a t  
c i t i z e n  s u i t  l e g i s l a t i o n  h a s  h a d  i n  o t h e r  s t a t e s .  On M a r c h  1 5 ,  
1 9 9 1 ,  a l e g i s l a t i v e  a n a l y s t  r e p o r t e d  t o  R e p r e s e n t a t i v e  K o p o n e n  t h a t  
t h e  c i t i z e n  s u i t  p r o v i s i o n s  i n  o t h e r  s t a t e s  w e r e  r a r e l y  u s e d .  
W h i l e  a c c u r a t e  s t a t i s t i c s  w e r e  n o t  k e p t ,  e s t i m a t e s  v a r i e d  f r o m  a 
r e p o r t e d  lo w  i n  t h e  s t a t e  o f  W y o m in g  (w h e r e  t h e  o f f i c i a l  c o n t a c t e d  
c o u l d  re m e m b e r o n l y  o n e  i n s t a n c e  o f  t h e  c i t i z e n  s u i t  p r o v i s i o n  
l e a d i n g  t o  l i t i g a t i o n )  t o  a  r e c o r d  h i g h  i n  t h e  w e l l - p o p u l a t e d  s t a t e  
o f  New J e r s e y ,  w h e r e  a w h o p p in g  24 c a s e s  a y e a r  a r e  e s t i m a t e d  t o  
h a v e  b e e n  f i l e d  s i n c e  i n i t i a t i o n  o f  t h a t  s t a t e ' s  c i t i z e n  s u i t  
l e g i s l a t i o n .

HB 29 d o e s n ' t  g i v e  c i t i z e n s  t h e  r e s o u r c e s  t o  d e v e l o p  t h e i r  c a s e s  o r  
p r o m o t e  t h e i r  r i g h t s .  I t  d o e s  p r o v i d e  a l e g a l  t o o l  t o  h e l p  p r o t e c t  
p e o p l e  who a r e  t h e  v i c t i m s  o f  p o l l u t i o n  o r  t o x i c  e x p o s u r e .  
C u r r e n t l y  t h e s e  p e o p l e  m u s t  d e p e n d  o n  t h e  DEC, a s t a t e  a g e n c y  t h a t  
h a s  t r a d i t i o n a l l y  b e e n  u n l o v e d ,  u n d e r - f u n d e d ,  an d  t h u s  c o n s t r a i n e d  
b y  p r a c t i c a l  c i r c u m s t a n c e s  t o  b e  l e s s  t h a n  a n  e f f e c t i v e  a d v o c a t e  
f o r  t h e  p o i s o n - f r e e  e n v i r o n m e n t  t h a t  we h a v e  t o o  l o n g  t a k e n  f o r  
g r a n t e d ,  b u t  a l l  w i s h  t o  make o u r  hom es i n .

I n d i v i d u a l  c i t i z e n  l i t i g a n t s  h a v e  n o  m o n e t a r y  i n c e n t i v e  u n d e r  HB 29

AiT



t o  p a r t i c i p a t e  i n  t h e  l i t i g a t i o n .  I f  t h e  l i t i g a t i o n  i s  e f f e c t i v e ,  
t h e y  m ay p r o t e c t  t h e i r  hom es o r  t h e i r  f a m i l i e s ;  t h e y  w o n ' t  g e t  r i c h  
i n  t h e  p r o c e s s .  T h e i r  a t t o r n e y s  i n  t h e s e  c a s e s  w o n ' t  g e t  r i c h  
e i t h e r .  T h e  m o s t  t h e  b i l l  p r o v i d e s  t o  t h e  c i t i z e n s '  c o u n s e l  i s  t h e  
h o p e  o f  s o o n e r  o r  l a t e r  b e i n g  p a i d  f o r  w o r k  t h a t  h a s  l o n g  s i n c e  
b e e n  p e r f o r m e d .

M o s t  o f  t h e  c r i t i c i s m s  o f  HB 29 h a v e  b e e n  o f f e r e d  b y  i n d u s t r i a l  
p o l l u t e r s .  T h e  f a c t  o f  t h e  m a t t e r  i s  t h a t  A l a s k a ,  w i t h  o v e r  1 , 0 0 0  
i d e n t i f i e d  h a z a r d o u s  w a s t e  s i t e s ,  h a s  b e e n  vised a s  a d u m p in g  g r o u n d  
f o r  i n d u s t r y  f o r  a l o n g  t i m e .  HB 29 i s  n o t  a c u r e - a l l .  I t  w i l l ,  
h o w e v e r ,  g i v e  t h o s e  p e o p l e  w h o s e  l i v e s  a n d  p r o p e r t y  v a l u e s  a r e  
d i r e c t l y  a f f e c t e d  b y  i l l e g a l  c o n d u c t  a c h a n c e  t o  s t a n d  u p  f o r  
t h e m s e l v e s  w hen g o v e r n m e n t  e i t h e r  c a n n o t  o r  w i l l  n o t  s t a n d  u p  f o r  
t h e m .  I t  i s  a n  i d e a  w h o s e  t i m e  h a s  com e, a n d  i t  d e s e r v e s  o u r  
s u p p o r t .
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S I E R R A  C L U B

L E G A L  D E F E N S E  F U N D ,  I N C .

419 6 th Street, Suite 323 Juneau, Alaska 99801 (907)  586-2 75 :

August 26, 1987

CERTIFIED MAIL

Our File
BLM District: Steese/White Mountain 
BLM Claim Nos.: F-70054, F-70051

Gerald W. Hooper 
P.O. Box 2750 
Palmer, AK 99645

R e: Notice of Violations o f § 301 o f the Clean Water Act, 33 U.S.C. § 1311 

Dear Mr. Hooper

9  The Sierra Club, the Northern Alaska Environmental Center, The Wilderness 
Society, Birch Creek Village, the Native Village o f  Minto, and Cenaliulriit Coastal 

> Management District have requested that I inform you that you appear to have 
violated the Clean Water Act by discharging dredged and fill materials into the 
waters o f the United States without a permit from the United States Army Corps o f 

i Engineers.

The Clean Water Act prohibits the discharge o f any pollutants into the waters 
or upon the wetlands o f the United States without compliance with its provisions. 
See 33 U.S.C. § 1311. Section 404 o f the Clean Water Act provides that the 
discharge o f dredged or fill material requires a permit from the United States Army 
Corps o f  Engineers. See 33 U.S.C. § 1344. We believe that your placer mining 
operations are in violatioiL o f these requirements fo r the following reasons:

(1) Your 1986 Annual Placer Mining Application (APMA No. 852881) indicates 
that your reclamation plans include reestablishing stream channels. This implies 
that your operations have disrupted or will disrupt the stream channels through the 
discharge o f dredged or fill material into the waters o f  the United States. 33 
C.F.R. § 323.2(d) and (f). (I f there were no disruption through the discharge o f 
^dredged or fill material, there would be no need to reestablish the stream channels.)

,  You do not have the § 404 permit required for such discharge, as far as we can 
A, determine.

(2) Regardless o f whether the disruption o f  the stream channels caused by 
your operations involves the discharge o f dredged or fill materials, the 
reestablishment o f the channels planned in your annual application will. 33 C.F.R. ? 
323.2(d) and (f). You do not have the § 404 permit required for such discharge, r 
far as we can determine.



(3) Your five-year mining plan that you submitted to the Bureau o f Land 
Management on July 24, 1986, states that in 1988 you plan to "move Swift Creek via 
a culvert." Moving a creek results in the discharge o f dredged or fill material into 
the waters o f the United States. 33 C.F.R. § 323.2 (d) and (f). You do not have 
the § 404 permit required for this discharge, as far as we can determine.

In addition to the violations listed above, we believe that you have violated 
the dredge and fill permit requirements o f the Clean Water Act in conducting your 
operations by building tailing piles, settling ponds, roads, and other structures on 
wetlands without obtaining a § 404 permit.

I Your failure to obtain the necessary permits prior to discharging dredged or 
. fill material constitutes a violation o f  the Clean Water Act. As such, you may be 
' —u Nct to a civil enforcement action in federal court and you may be liable for

ties amounting to $25,000 per day o f violation. See 33 U.S.C. § 1319(d).

Pursuant to the notice requirement o f § 505 o f  the Clean Water Act, 33 U.S.C. 
§ 1365(b), we hereby advise you that you should obtain the appropriate permits from 
the United States Army Corps o f Engineers prior to commencing operations in 1988 
or you may be subject to a civil enforcement action initiated by one or more o f the 
organizations listed above. We suggest that you contact the Corps as soon as 
possible to obtain a permit application so that processing o f  your application can be 
completed before the start of the 1988 mining season. The Corps’ Permit Processing 
Section in Alaska can be contacted at 907/753-2712, or toll-free at 800/478-2712, or 
by mail addressed to P.O. Box 898, Anchorage, Alaska 99506-0898.

If you believe that this notice o f violation is in error in any way, please write 
to us as soon as possible.

cc: Colonel Wilbur T. Gregory, Jr., District Engineer, United States Army
Corps o f  Engineers, Alaska District 

Lee M. Thomas, Administrator, Environmental Protection Agency 
Robie G. Russell, Regional Administrator, Environmental Protection Agency, 

Region 10
Michael Penfold, State O ffice Director, Bureau o f Land Management, Alaska 
Dennis D. Kelso, Commissioner, Alaska Department o f  Environmental

Matthew G. Olsen (law clerk)

Conservation



TO : H O U S E  JU D IC IA R Y  C O M M IT T E E

F R O M : G E R A L D  W . H O O P E R  B O X  875272 W A S E L L A , A L A S K A  

R E F :  H .B . 29

I  H A V E  B E E N  A  R E S ID E N T  O F  A L A S K A  F O R  A P R O X  20 Y E A R S  

I  A M  A  R E T IR E D  A L A S K A  S T A T E  T R O O P E R  A N D  A M  C U R R E N T L Y  

W O R K IN G  A S  A N  IN ST R U C T O R  IN  T H E  F IE L D  O F  H A Z A R D O U S  

M A T E R IA L S  A N D  R E S P O N S E  TO E M E R G E N C Y  R E L E A S E S  O F  H A Z A R D O U S  

M A T E R IA L S

I  A M  A L S O  A  G O L D  M IN E R  C U R R E N T L Y  H O L D IN G  O V E R  300 A C R E S  O F  

F E D E R A L  M IN IN G  C L A IM S  N O R T H  O F  T H E  Y U K O N  R IV E R .

W IT H  M Y  B A C K G R O U N D  I  A M  V E R Y  C O N C E R N E D  A N D  H A V E  B E E N  

V E R Y  C O N C E R N E D  T H A T  M Y  M IN IN G  O P E R A T IO N S  M E E T  O R  E X C E E D  

T H E  S T A N D A R D S  E S T A B L IS H E D  B Y  T H E  L A W  A N D  H A V E  IN F A C T  

G O N E  T O  E X T R A  E X P E N S E  TO  IN S U R E  T H A T  I  A M  A B L E  TO  P R E F O R M  

M Y  O P E R A T IO N S  W IT H  A  M 3 M IM U M  O F  IM P A C T  TO T H E  

E N V IR O N M E N T .

IN  J U L Y  O F  1986 I F IL E D  A  F IV E  Y E A R  A N T IC IP A T E D  M IN IN G  P L A N  

W IT H  T H E  B U R E A U  O F  L A N D  M A N A G E M E N T  A F T E R  C O N F IR M IN G  

T H A T  M Y  O P E R A T IO N  A N D  P L A N  W O U L D  B E  IN  C O M P L IA N C E  W IT H  

A L L  A P P L IC A B L E  R E G S  A S  IS S U E D  B Y  B L M , E P A , C O R P  O F  E N G IN E E R S  

A N D  S T A T E  D IV IS IO N  O F  D E C , A N D  A D F & G .

IN  A U G  OF 1987 IR E C E E V E D  T H E  A T T A C H E D  L E T T E R  F R O M  T H E  

S IE R R A  C L U B  L E G A L  D E F E N S E  F U N D

W H A T  IS  IN T E R E S T IN G  W A S  T H A T  I W A S  2 Y E A R S  B E H IN D  IN  M Y  

P L A N  A N D  H A D  Y E T  T O  B E G IN  M Y  O P E R A T IO N  A D D IT IO N A L L Y  I  H A D  

(P R IO R  T O  S U B M IT T IN G  M Y  M IN IN G  P L A N  )  C O N F IR M E D  W IT H  B O T H  

T H E  C O R P  O F  E N G , T H E  E P A  A N D  T H E  B L M  T H A T  M Y  C R E E K  D ID  N O T  

M E E T  T H E  S T A N D A R D S  S E T  F O R T H  IN  S E C T IO N  404 O R  33 C FR . A N D  

T H U S  N O  A D D IT IO N A L  P E R M IT T IN G  W A S  R E Q U IR E D .

M Y  F E A R  IS  T H A T  W IT H  A  B I L L  S U C H  A S  W H A T S  B E E N  P R O P O S E D  

T H E S E  A L L E D G E D  D O -G O O D ER S T H R U  N U M E R O U S  C H E A P  A N D  E A S Y  T O  

F I L E  L A W S U IT S .W IL L  S H U T  D O W N  A L L  S M A L L  A N D  L A R G E  

O P E R A T O R S  F O R  S O M E  A L L E D G E D  V IO L A T IO N  T H A T  IS  W IT H O U T  

S U B S T A N C E  O R  B A S IS . •’  '• ^  >: •' V .



IF  T H E  R E G U L A T O R S  A N D  IN D U S T R Y  A R E  TEED U P  IN  C O U R T  T R Y IN G  

T O  F IG H T  F R IV O L O U S  A N D  U N S U B S T IA T E D  A L L E G A T IO N S  W E  W E L L  

H A V E  N E IT H E R  T H E  R E S O U R S E S  N O R  T H E  T IM E  TO  G E T  A N Y  W O R K  

D O N E

I W O U L D  U R G E  T H E  C O M M IT T E E  T O  C H E C K  W IT H  B L M  IN  F A IR B A N K S  

A N D  D E T E R M IN E  T H E  M A N P O W E R  T H A T  H A D  TO  B E  A L L O C A T E D  A N D  

T H E  E X P E N S E  IN C U R R E D  B Y  T H E  R E G U L A T O R S  JU ST  SO  T H E  S IE R R A  

C L U B . C O U L D  M A IL  N O T IC E S  O F  T H IS  T Y P E .

T H E  A R G U M E N T  T H A T  T H IS  B E L L  W E L L  N O T  R E S U L T  IN  F R IV O L O U S  

L A W S U IT S  W IL L  N O T  ST A N D  U P , Y O U  N E E D  O N L Y  L O O K  T O  T H E  

S IE R R A  C L U B  L E G A L  D E F E N S E  FU N D  O FF IC E  A N D  A S K  T H E M  H O Y/ 

M A N Y  O F  T H E S E  S U C H  L E T T E R S  W E R E  M A IL E D , W IT H O U T  E V E R  

H A V IN G  A N Y  F IR S T  H A N D  K N O W L E D G E  IF  A  V IO L A T IO N  W A S  E V E N  

O C C U R R IN G  A T  A L L .

T H IS  B E L L  W IL L  A L L O W  T H E S E  O R G A N IZ A T IO N S  T O  C A R R Y  T H IS  

F O R M  O F  H A R R A S S M E N T  O N E  S T E P  F U R T H E R  W IT H  N O  B A S IS  IN  

FA C T .

D U R IN G  M Y  C A R R E E R  A S  A N  A L A S K A  S T A T E  T R O O P E R  I  M A D E  

N U M E R O U S  A R R E S T S  A N D  W R O T E  A  LO T  O F  T IC K E T S  B E C A U S E  T H A T  

W A S  M Y  JO B  A S  A  R E G U L A T O R . I A L S O  R E S P O N D E D  T O  A  N U M B E R  O F  

C IT IZ E N S  W H O  C O N T A C T ED  O U R  O FF IC E  W H O  H A D  O B S E R V E D  A  

V IO L A T IO N  A N D  W IS H E D  T H E  O F F E N D E R  D E A L T  W IT H . W H E R E  I 

W A S  A B L E  TO  D E V E L O P  T H E  N E C C E S S A R Y  E V ID E N C E  A N D  D E T E R M IN E  

T H A T  A  V IO L A T IO N  H A D  O C C U R R E D  I F IL E D  T H E  A P P R O P R IA T E  

C H A R G E S  W IT H  T H E  A P P R O P R IA T E  C O U R T .

T H IS  B I L L  W IL L  A L L O W  A N Y O N E  T O  B E C O M E  A  R E G U L A T O R  A N D  

T A K E  L E G A L  A C T IO N  B A S E D  O N  THEIR INTREPTATION O F  T H E  

L A W  A N D  P E R C E P T IO N  O F  R E G U L A T O R Y  O V E R S IG H T .

G R A N T E D  T H E R E  IS  A  60 D A Y  C L A U S E  F O R  R E S P O N S E  B U T  IN  T H E  

E V E N T  O F  A  M A S S IV E  M A IL IN G  S U C H  A S  M A Y  H A V E  O C C U R R E D  

D U R IN G  T H E  1987 C A M P A IG N  T H A T  I W A S  A  R E C E P IE N T  O F , T H E  

R E G U L A T O R Y  A G E N C IE S  M A Y  N O T  B E  A B L E  TO  R E S P O N D  Q U IC K  

E N O U G H  TO P R E V E N T  A  "C O U R T  P L U G G IN G  IN D U S T R Y  ST O P P IN G , 

F IN A N C IA L L Y  D E V A S T A T IN G , G O A T  R O P E "

THIS PROPOSED BILL SHOULD BE DEFEATED A L O N G  W IT H  T H IS  

M E S S A G E  TO T H O SE  E N V IR O M E N T A L  G R O U PS  L O O K IN G  F O R  A N O T H E R



A V E N U E  T O  ST O P  A L L  G R O W T H  IN  T H E  S T A T E  "B U Z Z  O FF. A N D  L E T  

T H E  R E G U L A T O R  R E G U L A T E  A N D  IN D U S T R Y  O PE R A T E , A N D  Y O U  C A N  

W A T C H  A N D  L E T  U S  K N O W  IF  Y O U  S E E  A  R E A L  V IO L A T IO N  A N D  

H A V E  S O M E  R E A L  E V ID E N C E , A N D  T H E N  W E  T H E  R E G U L A T O R S  W IL L  

D O  W H A T  IS  R IG H T .

T H A N K  Y O U  F O R  T H E  O P P O R T U N IT Y  T O  O F F E R  T H IS  T E S T IM O N Y  F O R  

T H E RECO RD
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February 19, 1992

Representative Dave Donley 
Chairman, House Judiciary Committee 
Room 122, Capitol Building 
P.O. Box V
Juneau, Alaska 99811

Re: H.B. 29

Dear Representative Donley:

I understand that at a recent hearing on H.B. 29, a Mr. Gerald 
Hooper introduced a letter addressed to him from the Sierra Club Legal 
Defense Fund as an example of abuse of the citizen suit process. I am 
writing to you so you and other me mbers of the committee will 
understand that this is instead an example of just how well federal 
citizen suit mechanisms work and why Alaska should enact similar 
provisions.

In fact, the letter to Mr. Hooper and other similar letters to other 
miners did net result in any harassing litigation. Instead, the Corps of 
Engineers responded to these letters by stepping in to require placer 
miners to obtain permits under the Clean Water Act, as it should have 
been doing all along. As a result, litigation was avoided, the Clean 
Water Act was enforced and the environment protected from 
unnecessary destruction.

The letter to Mr. Hooper was sent pursuant to the citizen suit 
provision of the federal Clean Water Act, 33 U.S.C. § 1365, which 
requires that, in most cases, at least 60 days notice be provided to any 
alleged violator of the Act before a lawsuit to enforce the Act can be 
brought. In this respect, the Clean Water Act is very similar to the prior 
notice requirements of H.B. 29. The letter concerned potential violations 
of section 404 of the Clean Water Act by placer miners in Alaska. This 
section of the Act requires a permit from the Corps of Engineers for 
discharge of fill material into rivers, wetlands, and other waters of the
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United States. At the time the letter was written, by its own admission the Corps 
was essentially failing to enforce this requirement for placer mining in Alaska, even 
though most operations involved activities requiring such a permit.

The Legal Defense Fund responded to requests from environmental and Native 
groups, and local governments to take steps to protect the streams and wetlands of 
interior Alaska from the unnecessary pollution and habitat destruction caused by 
unregulated mining activities. As a result, we pressured the Corps to begin enforcing 
the law by notifying miners of their obligation to obtain permits. I have attached a 
copy of one of our letters to the Corps and some newspaper stories about our efforts. 
At the same time, we attempted to identify placer mining operations which appeared 
to require permits but did not have them. To identify these operations, we examined 
state and federal records for existing and proposed mines. We then sent letters to the 
operators of mines that appeared to require a permit based on the available 
information, notifying them of the requirements of the Clean Water Act and the need 
to apply for a permit where needed. Mr. Hooper received one of those letters.

We attempted to find a way to notify the miners of possible violations that 
would meet the requirements of the law, yet not be unfair to small operators. As you 
know, most placer mining operations are seasonal in Alaska. Most operations do not 
prooeed in the winter months. We were concerned about waiting until the beginning 
of operations in the 1988 season to provide notice, in part because of the unfairness 
to miners. We concluded the best approach was to write letters the year before the 
next season's operations would begin. This would give operators a reasonable 
amount of time to contact us if we were in error or to obtain the necessary permit 
from the Corps. To provide this kind of fair advance warning, we obviously had to 
notify miners before their next season's operations began and, therefore, based our 
notice on prior operations at the same site or on plans filed for the next season or 
both.

In fact, we never initiated litigation against Mr. Hooper or any other miner under 
section 404 of the Clean Water Act. After we sent the notice letters, the Corps 
stepped in to address the problem, at least in part. The following year, the Corps 
issued a general permit under section 404 for all small placer miners in Alaska, which 
imposed certain important restrictions on placor mining operations to protect the 
environment. Many mines were required to obtain individual permits before the 1988 
season. Though our clients were not entirely satisfied with the Corps' response, it 
was, we believed, a sufficient beginning and we elected not to file any litigation on 
the issue. Today, largely as a result of our efforts, larger mines are required to obtain 
permits and, in fact, regularly apply for and receive them. Smaller mines are operating
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within the limits imposed by the Corps' general permit. As a result, the unnecessary 
destruction of Alaska's natural resources from such operations has been reduced.

Though we can understand how it might be unsettling to receive a letter like 
the one Mr. Hooper received, we attempted to handle the notice in the way most fair 
to the affected miners. We went far beyond the requirements of the law to provide 
advance notice and attempted to assist the miners to comply by providing detailed 
information about our concerns and about how to get a permit. We encouraged Mr. 
Hooper and the other recipients to contact us if we had made a mistake and gave 
them many months to do so. In fact, as a result of our efforts there was no 
harassment of miners or even any litigation. Instead, the notice letters led to 
enforcement of the law by the Corps, which it should have been doing all along. In 
other words, the citizen suit provision of the Clean Water Act worked exactly as it 
should. Rather than a reason not to enact H.B. 29, this whole episode is an example 
of why it is so important for Alaska's citizens to have a similar remedy for 
enforcement’of Alaska state pollution laws.

I hope this letter addresses any concerns which might have been raised by Mr. 
Hooper's testimony. I would be happy to answer any other questions you may have.

EPJ:ld
enclosures
cc: Rep. Gruenberg

Rep. Ellis 
Rep. Parnell 
Rep. Hanley 
Rep. Martin 
Rep. Miller 
Rep. Koponen

Managing Attorney
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Ansel Adams 419 6th Street Suite 323 Juneau, Alaska 99801
June 12, 1987

(907) 586-2751

Colonel Wilbur T . Gregory, Jr.
District Engineer
United States Array Corps o f  Engineers, Alaska District '
P.O. Box 898 ... .. . .
Anchorage, A K  99506-0898 • -

;• ,i • ■ '. " r  - •. • - ...• • . . •..• .--’.A '
Dear Colonel Gregory. ... . .. . ... - s

On behalf o f  the Sierra Club, the Northern Alaska Environmental Center, The 
Wilderness Society, Birch Creek Village, and Cenaliulriit Coastal Management 
District, my o ffice  has commenced reviewing the Bureau o f  Land Management’s 
mining files to determine the extent to which placer mining operators in Alaska 
comply with the dredge and fill requirements o f the Clean Water Act, 33 U.S.C. §§ 
1311 and 1344. We recently completed our review o f  mines within the Anchorage 
District for which notices or plans o f  operations were submitted in 1986 or 1987. 
The results are startling.

We reviewed a total o f  fifty -six  (56) separate mining operations. Even based 
on the limited information in BLM’s files, over half o f  these operations show the 
discharge o f  dredged or fill materials without the necessary permit from the Corps. 
Usually there are multiple violations at individual mines. Indeed, the average mine 
violates dredge and fill requirements four (4) times. On the face o f  BLM’s 
documents were such obvious violations as the construction o f  on-stream dams and 
settling ponds and the instream use o f  bulldozers and draglines. Streams have been 
diverted, had roads built across them, and had overburden piled into them. To be 
sure, a more intensive on-the-ground review o f  these mines would reveal further 
violations by a far greater proportion o f  operators.

Notices o f  violations were sent today on behalf o f  the organizations listed 
above under the citizen suit provisions o f  the Clean Water A ct to those operators 
in the Anchorage District that appear to be in violation with the Act’s dredge and . 
fill requirements. You will find details about the specific violations in the notices 
o f  violations that we sent to the operators, copies o f  which are enclosed.

We are gravely coi.cem ed about the extensive violations found in the 
Anchorage District alone. These serious and widespread violations, coupled with our 
understanding that your agency has issued only one permit under § 404 o f  the Clean 
Water Act for a placer mining operation in Alaska to date, indicate that the Corps 
has systematically failed to monitor mining operations in Alaska for unpermitted

.“•sSSflV. 
-• ■*. »c
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dredge and fill discharges. There could well be hundreds o f  placer mines in the 
state that are operating in violation o f  the dredge and fill requirements that you 
administer.

Your agency has primary responsibility for insuring compliance with the dredge 
and fill requirements o f  the Clean Water Act. 33 U.S.C. § 1344. In addition, your 
agency is required to notify unpermitted dischargers o f  their violations. See 
Memorandum o f  Agreement Between Environmental Protection Agency and 
Department o f  the Army Concerning Regulation o f  Discharges o f  Solid Waste Under 
the Clean Water Act at 2 (March 14, 1986). The Clean Water Act’s objective is 
clear: to eliminate the discharge o f  pollutants by 1985. 33 U.S.C. § 1251(a)(1). 
The Corps’ programmatic failure to address mine dredge and fill discharges 
constitutes an abdication o f  your statutory responsibilities rather than an aggressive 
e ffort to restore and maintain the integrity o f  the nation’s waters.

Therefore, we request that you take action to prevent mines that have violated 
or will violate the Clean Water Ac* icrom operating in 1988 until the mines obtain 
the necessary permits. Specifically, we request that you exercise your powers under 
33 C.F.R. § 326.3(c) to issue notices o f  noncompliance to all the operators who are 
in violation o f  the dredge and fill requirements. The notices should require the 
operators to apply for and obtain the necessary Corps permits before commencing 
operations in 1988. Further, we request that your agency undertake a rigorous 
review o f  the notices and plans o f  operations and State o f  Alaska tri-agency 
applications filed for the 1988 mining season to insure that the operators have 
obtained the necessary Corps permits prior to commencing operations.

We urge your agency to immediately undertake a concerted effort to address 
these serious deficiencies. I request an opportunity to meet with you as soon as 
possible to discuss what steps your agency can take to facilitate bringing the 
mining industry into compliance with the dredge and fill requirements o f  the Clean 
Water Act by 1988.

FLS/ke
Ends.
cc: Rooie G . Russell, Regional Administrator, Environmental Protection Agency,

Region 10
Michael Penfold, State O ffice Director, Bureau o f  Land Management, Alaska 
Dennis D. Kelso, Commissioner, Alaska Department o f  Environmental Conservation

Very truly yours,

Fern L. Shepard
Sierra Club Legal Defense Fund, Inc.
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'By DAVID FOSTER s^an^acoalitionofenvironmeiiv^CleanWaterActby the start of the . | h i 2 S £ P u h S S S « S S 5 S
tai nnH Native erouns charged on ,1988 summer mining season. nan land, it is cleai that corps per- . . . „  c . . . .Writer '-v ' I'tai and Native groups charged 

"  A N C H O R A G E — The U .S. Army f Tuesday. * The coalition said the corps has
Corns 5 Engineers has ignored its The coalition wrote a letter to the ^issued only one permit for a placer 
du , require permits for placer corps, demanding that the agency- j mining operation in Alaska, 
gola miners wh“ dump earth onto i require all of Alaska’s placer min- ]■' “ By the very nature of placer

mits are required for the vast 
majority of operations,”  said Fern 
Shepard, attorney for the Sierra 

-Club Legal Defense Fund, which is 
representing the coalition.wetlands or change the course of. ers to comply with the; federal mining, which is essentially strip ■. representing the coal

S i t  J ? ; • v<« . ? *  ............. ..v ,  •.,   -

[
7 1" “ It’s something we've ’always " 

had the responsibility to do, but • 
. we’ve had a lot of other things to do,,; 
and we were taking our time,”  said 
Richardson, . >'• -n • 1 • .

a The corps now is working with i
1 
l

. other regulatory agencies and min 
ing associations to alert miners of a 
planned increase in enforcement. < 
This fall, the agency will mail let- j 
ters to miners and ask for their ap- j 

.p lications during the winter, • 
Richardson said.- i V -* v  

a? The agency, which already hand- 1 
• les about 600 applications a year for ■ 
i disturbances of wetlands in Alaska,,J 
:will try to handle the increased v 
^.workload of miners’ applications > 
(i with no extra staff, she said.' • •»* i 
(!- She predicted that most applica- <j 
r tions would be approved in some j 

form. "We don’t try to prevent peo-^a 
5 pie from doing something,”  she 'j; 

v said. "We try to help them imple- r.
■ i ment a plan that would have the ) 
!. least impact." •■uv.
,|. Shepard said her group ex- j?

amined Bureau of Land Manage- \
-, ment records for 56 mining opera- v 

tions, mostly, in southcentral 
•Alaska. t 5 ..’'f'v

■ j "Even based on the limited in- !
. formation in BLM’s files, over half •/ 
■>. of these operations show the dis-;;
‘ charge of dredged or fill materials '

 ̂without the necessary permit from decision by a federal judge has shut 4 
the corps,”  she said in a letter to , down placer mining in Alaska’s^  
Col. Wilbur Gregory Jr., district ' national parks until a cumulative" 

^engineer for the Army Corps. -■ environmental impact statement is 
3 ' Curt McVee, executive director finished. The same judge ruled last 
iof the Alaska Miners Association, month that larger mines on BLM

land in several rich gold-mining 
drainages around Fairbanks will 
have to shut down next summer if 
the BLM does not finish' environ- 

j mental studies by then.
The earlier lawsuits do not affect 

any mines on state land, nor do they 
affect mines disturbing less than 
five acres of BLM land. But the 

bring civil suits against, them. ArmyCorpsof Engineers has juris- 
Notices will be sent to other miners' (diction over any operation that dis- 
this summer as Shepard and two .turbs wetlands, Shepard said, 

-assistants review other mining re- l-.iCWhat we’re trying to do is close 
^cords, she said. -a loophole,”  she said. "There are a

The coalition is not threatening • lot of mines that don’t have any en- 
lawsuits yet, Shepard said. "But

said the coalition’s figures may be . 
too high. "The Sierra Club must be 
assuming that these areas are all 

’•wetlands—that’s an interpretation 
that must be left up to the corps,” 

^hesaid.' ”  1 *'
( • The coalition also sent notices of 
•violations to30 miners, a procedure. 
•required if the group intends to

that’s certainly something we 
would consider doing in 1988 if the 

) problem is still unresolved,” she 
said. ..i’ 'i’ ’1 • • *.• >• •'

The Sierra Club has been suc­
cessful in other recent lawsuits in- 
i.yqlving placer mines. A July 1985 
ID' ■•■ - • .  i   ■'

vironmental review. This is sort oi 
the last piece of the puzzle."

The coalition comprises the Sier- 
i ra Club, the Northern Alaska En- 
1 vironmental Center, the Wilder­
ness Society, Birch Creek Village 
and Cenaliulriit Coastal Manage- 

', ment District. \ ' '••;' • •? *1, •

its job,”  Shepard said.
Pat Richardson, a corps spokes 

woman, agreed that the agency ha 
not pursued the task vigorously i- 
the past, but she said officials dc 
veloped a policy paper in April t 
deal with placer mining.

I



Tr ehrxnJ Mfi'1 f’ ‘ IfTT Ih/Vvfil'!M i

INSIDE
1 » », . ■ i,, !• »• -«•** i

rison guards 
need b f t t e r . c h e c ^ f t
I Corrections' officials s*y’ 
they'are'looking, at 'ways-to 
tighten background Checks of1 
applicants for gua[d(poslj:oniT

, *ge B-1?MiirjiiAu 
i >• w ' hi*f;<5il '•'> V foW iV
Scientists install 
m g f t ^ o n V o l c a r jp ^

•5AlRBANKS,(AP)ivr'Re-̂  
•searchers have begun Installs 
Ing devices oniAugustlne VoNi 
canoi totwam of Imrwmllno

kt state o
w

TTTiT?.

r
»•>

on wetlands. • • • •1 
is has put a three-man 

i on the 
plans to 

meetings In 
tell min- 
required

..............r _ t f-».v '*• i (
placing«’ ma teilaX)$ • 'The coalition also sent letters 
for stream diver-( v 'to  Individual operators threaien- 
berms or fish b y - I n g  lawsuits unless they obtain 

, and building ro a d s jo O ^ fliig (-S e fl,C p fp s , page A-10
i. I i : i. . |. no.** "to-



"it ,i |4t . Tnftj&'lrt.vWefhope’ the corps "is" now«̂ ||
Coips permits" before starting tofy  serious' about initiating a permlt^S^ 

H mine next year. Richardson sa id ^  program i that f will bring these^K^ 
l tho rnma wmiM u/nrk firsHwifh'2 Jminesfintoi cdmDliance, bv ^theV’AO

u-n'<.«in the Bureauof Land Man-i vCenter;'The-Wilderness Society;;^;# 
agement files are hundreds of un-;m Birch Creek 'Village, the nativej&fe. 

. permitted discharges of dredgenbvillage of-Minto, and the'Cenal-'*^'.
and fill, yet the corps has issuedi Mulriit Coastal Management Diŝ C,;•?-.r 
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fhe n o r t h  p a c i f i c  r i m
December 4,1991

Representative Niilo Koponen 

Alaska State Legislature 

PO  B o x  V  

Juneau, A K  99811

R E : I-IB0029c

Dear Representative Koponen:

Thank you for informing our Health Director, Leonard H amilton, concerning 

HB0029c. W e  are in full support of having a statutorily created cause of action for 

protection against environmental threats.

However, please be advised that our in-house counsel believes there is a syntax 

error at section (d)(1) which should be corrected. On the last line of page one (line 

14) and the first line of page two, the type of municipality excluded from suits is 

described. The prepositional phrase "by the Department of Community and 

Regional Affairs under A S  14.17.140" is misplaced. As it reads now, that phrase 

modifies "the alleged violation," which would mean that D C R A  is either the violator 

or the entity alleging the violation. Neither meaning makes sense.

W e  believe that the phrase should be inserted earlier in the sentence, at line 14 on 

page one, so that the bill reads as follows:

determination of $100,000,000 or less as determined by the 

Department, of Community and Regional Affairs under A S  14.17.140 

as of January 1 of the second fiscal year preceding the alleged 

violation [ B Y  T H E  D E P A R T M E N T  O F  C O M M U N IT Y  A N D  

R E G IO N A L  A F F A IR S  U N D E R  A S  14.17.140]:..."

Please advise us when the bill's language has been corrected.

3300 "C” Street / Anchorage, Alaska 99503-3920 / Ph. (907) 562-41551 Fax (907) 563-2891 
The Non-Protit Corporation Serving The People Of The Chugach Native Region



Representative Niilo Koponen 

December 4,1991 

Page Tw o

Again, thank you for informing us about the bill. 

Sincerely,

T H E  N O R T H  P A C IF IC  R IM

Richard A . Rollatfa 

Executive Director

cc: Leonard Hamilton, T N P R  Health Director

Alaska Native Health Board 

Representative K ay  Brow n 

Representative Johnny Ellis



CITY OF HAINES, ALASKA
P.O. B O X  1049 

H A IN E S , A L A S K A  99827

(907) 766-2231 • TOURISM (907) 766-2234 • FAX (907) 766-3179

D e c e m b e r 1 1 ,  1991

R e p . J e r r y  M a c k ie  
P . O .  B o x  V (MS 3 1 0 0 )
J u n e a u ,  AK 9 9 8 1 1

R e: HB 29

D e a r  J e r r y :

T h e  C i t y  o f  H a i n e s  s u p p o r t s  HB 2 9 .  I t  i s  an  i m p o r t a n t  b i l l  
r e l a t i n g  t o  p u b l i c  h e a l t h  i n  o u r  c o m m u n it y .

P o l l u t i o n  b y  s e p t i c  t a n k / l e a c h  f i e l d  s y s t e m s ,  o u t h o u s e s  a n d  
c e s s p o o l s  a f f e c t s  p r o p e r t y  l o c a t e d  d o w n h i l l  o r  d o w n s tr e a m  f r o m  t h e  
p o l l u t i o n  s o u r c e .  T h i s  p o l l u t i o n  c r e a t e s  u n s a f e  d r i n k i n g  w a t e r  a n d  
a n o t i c e a b l e  s m e l l  i n  t h e  n e i g h b o r h o o d s .  P o o l s  o f  se w a g e  f r o m  
s e p t i c  s y s t e m s  h a v e  b e e n  n o t e d  i n  c h i l d r e n ' s  p l a y  a r e a s .

P o l l u t i o n  la w s  n e e d  t o  b e  c r e a t e d  and e n f o r c e d ;  e s p e c i a l l y  w h e r e  
d r i n k i n g  w a t e r  a n d  p u b l i c  h e a l t h  a r e  im p a c t e d .

P l e a s e  s u p p o r t  HB 2 9 .

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  t o  h e a l t h - r e l a t e d  i s s u e s .

M a y o r
C IT Y  OF HAINES

c c :  S e n .  D i c k  E l i a s o n
R e p . N i i l o  K o p o n e n  
R e p . K a y  Brow n 
R e p . J o h n n y  E l l i s



P o p p y  L a n e :  a  Good C ase f o r  c i t i z e n  S u i t s

b y  K a r e n  Wood 
3 / 9 1  ' •

S h e i l a  a n d  C h a r l i e  D ic k s o n  a n d  t h e i r  d a u g h t e r  K im  w o r k e d  f o r  
n i n e  y e a r s  t o  g e t  r e l i e f  f r o m  t o x i c  e x p o s u r e  t o  t h e  d r i l l i n g  m uds 
a n d  o t h e r  w a s t e s  b e i n g  i l l e g a l l y  dumped i n  t h e  P o p p y  L a n e  g r a v e l  
p i t  b e h i n d  t h e i r  h o u s e .  N i n e  l o n g  y e a r s  o f  a  t o x i c  n i g h t m a r e ,  w i t h  
t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  s l o w  t o  t a k e  a c t i o n  
a n d  t h e  f a m i l y  u n a b l e  t o  move b e c a u s e  t h e  v a l u e  o f  t h e i r  h o u s e  l o t  
p l u n g e d  t o  z e r o .

I f  t h e  D ic k s o n s  h a d  b e e n  a b l e  t o  s u e  U n o c a l  t o  b r i n g  t h e  
c om p any i n t o  c o m p l i a n c e  w i t h  A l a s k a  p o l l u t i o n  la w s  ( t o  s t o p  t h e  
i l l e g a l  d u m p in g  a n d  s t o r a g e  o f  h a z a r d o u s  w a s t e s ) , t h e y  m i g h t  h a v e  
f o u n d  r e l i e f  s o o n e r .  B u t  A l a s k a n s  do n o t  h a v e  t h a t  r i g h t  u n d e r  
s t a t e  l a w .

H o u s e  B i l l  2 9 ,  r e i n t r o d u c e d  t h i s  y e a r  b y  R e p r e s e n t a t i v e  N i i l o  
K o p o n e n ,  w o u ld  g i v e  A l a s k a n s  t h e  a b i l i t y  t o  t a k e  a c t i o n  t o  c o n t r o l  
p o l l u t i o n  w hen DEC h a s  f a i l e d  t o  a c t .  P a s s a g e  o f  t h i s  b i l l  w o u ld  
e n a b l e  A l a s k a n s  l i k e  t h e  D ic k s o n s  t o  p r o t e c t  t h e m s e l v e s  f r o m  
p o l l u t i o n .

I t ' s  t o o  l a t e  f o r  S h e i l a ,  C h a r l i e  a n d  K im .  T h e y  h a v e  f i n a l l y  
e s c a p e d  t h e i r  t o x i c  b a c k y a r d  i n  K e n a i  a n d  a r e  s t a r t i n g  t h e i r  l i f e  
o v e r  a g a i n  e ls e w h e r e  i n  A l a s k a .  B e lo w  i s  t h e i r  s t o r y ,  a s  t o l d  t o  
me b y  S h e i l a  D i c k s o n .

S h e i l a  and C h a r l i e  D ic k s o n  b u i l t  t h e i r  home o n  P o p p y  L a n e  i n  
S o l d o t n a  i n  1 9 8 1 ,  e x p e c t i n g  t o  r a i s e  t h e i r  d a u g h t e r  in . a q u i e t ,  
r u r a l  s e t t i n g  i n  S o u t h c e n t r a l  A l a s k a .  S oon a f t e r  t h e y  m oved i n t o  
t h e i r  new  hom e, t h e  D i c k s o n s  n o t i c e d  t r u c k s  d u m p in g  l o a d s  o f  w h a t  
l o o k e d  l i k e  mud i n  t h e  g r a v e l  p i t  b e h i n d  t h e i r  h o u s e ;  5 - 8  v a c u u m  
t r u c k l o a d s  b e i n g  dumped e a c h  d a y .  U n o c a l  O i l  a n d  G a s , o w n e r s  o f  
t h e  p i t ,  m in e d  g r a v e l  t h e r e  t o  b u i l d  t h e i r  o i l  a n d  g a s  p r o d u c t i o n  
p a d s .

" I  d i d n ' t  know  w h a t  d r i l l i n g  muds w e r e , "  s a i d  S h e i l a .  " I  
t h o u g h t  t h e y  w e r e  some s o r t  o f  s e p t i c  w a s t e . "

T h e  D ic k s o n s  r e p o r t e d  t h e  d u m p in g  t o  t h e  D e p a r t m e n t  o f  
E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C ) , an d  R i c h a r d  M o u l t o n  came o u t  t o  
v i s i t  t h e  U n o c a l  g r a v e l  p i t .  A f t e r  l o o k i n g  a r o u n d ,  h e  o b t a i n e d  a 
s e a r c h  w a r r a n t  a n d  t o o k  s a m p le s  o f  m u d s. M o u l t o n  e s t i m a t e d  t h a t  
t h e  p i t  h a d  b e e n  a n  i l l e g a l  d u m p in g  s i t e  f o r  a t  l e a s t  10 y e a r s .

" T h e  t r u c k s  w o u ld  r u n  i n  and  h i d e  b e h i n d  m ounds o f  mud t o  
d u m p ,"  r e p o r t s  S h e i l a .  T h e  D ic k s o n s  c o u l d n ' t  c a t c h . , . t h e  t r u c k s  
b e c a u s e  t h e y ’ d e x i t  t h r o u g h  t h e  K e n a i  g a s  f i e l d s ,  a n d  t h e y ' c i i d n 11 
h a v e  a p h o n e  i n  t h e i r  h o u s e .  T h e i r  n e a r e s t  n e i g h b o r  l i v e d  a 
q u a r t e r  m i l e  a w a y.

A f t e r  M o u l t o n  made h i s  i n i t i a l  i n v e s t i g a t i o n ,  " U n o c a l  g o t  
c r a f t i e r , "  s a y s  S h e i l a .  " T h e y  came t o  dump b e f o r e  we g o t  u p  i n  t h e  
m o r n in g  a n d  a f t e r  d a r k . "

I n  1 9 3 2 ,  U n o c a l  s e t  t h e  p i t  on f i r e ,  i n f u r i a t i n g  n e i g h b o r h o o d  
r e s i d e n t s .  M e a n w h i le ,  C h a r l i e  was l e a r n i n g  a b o u t  d r i l l i n g  m u d s. 
He h a d  t a k e n  a j o b  r u n n i n g  a vacuum  t r u c k  f o r  A l a s k a  E n v i r o n m e n t a l
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I n d u s t r y  w h e r e  h e  h a u l e d  d r i l l i n g  muds t o  t h e  S t e r l i n g  S p e c i a l  
W a s te  S i t e  f o r  d i s p o s a l ,  a n d  b e g a n  t o  w o r r y  a b o u t  t h e  p o t e n t i a l  
t o x i c i t y  o f  t h e  w a s t e s  dumped n e a r  t h e i r  hom e.

T h e  D i c k s o n s  h a d  g o o d  r e a s o n  t o  b e  c o n c e r n e d .  D r i l l i n g  f l u i d s  
o r  m uds a r e  s u s p e n s i o n s  o f  s o l i d s  and d i s s o l v e d  m a t e r i a l s  i n  a b a s e  
o f  w a t e r  o r  o i l  t h a t  a r e  u s e d  i n  d r i l l i n g  o p e r a t i o n s  t o  l u b r i c a t e  
a n d  c o o l  d r i l l  b i t s ,  c o n t r o l  f o r m a t i o n  p r e s s u r e ,  r e m o v e  d r i l l  
c u t t i n g s ,  a n d  p e r f o r m  o t h e r  f u n c t i o n s .  T h e s e  w a s t e s  c a n  c o n t a i n  
a  n u m b e r  o f  t o x i c  s u b s t a n c e s ,  i n c l u d i n g  p e t r o l e u m  h y d r o c a r b o n s  
( i n c l u d i n g  b e n z e n e s ,  n a p h t h a l e n e s ,  a n d  p h e n a n t h r e n e s )  a n d  a d d i t i v e s  
s u c h  a s  b a c t e r i c i d e s ,  s o l u b l e  s a l t s ,  h e a v y  m e t a l s ,  a n d  e t h y l e n e  
g l y c o l  ( f r o m  O i l  i n  t h e  A r c t i c ) .

T h e  f a m i l y  d e c i d e d  t o  m o ve . T h e y  p u t  t h e i r  h o u s e  o n  t h e  
m a r k e t  i n  t h e  f a l l  o f  1 9 8 3 ,  b u t  f o u n d  l i t t l e  i n t e r e s t  i n  t h e  
p r o p e r t y .  R u m o u rs  h a d  b e g u n  t o  s p r e a d  a b o u t  t h e  P o p p y  L a n e  p i t .  
T h e  n u m b e r  o f  p o t e n t i a l  b u y e r s  becam e s m a l l e r  a n d  s m a l l e r ,  a n d  t h e  
D i c k s o n s  e v e n t u a l l y  l o s t  h o p e  t h a t  t h e y  w o u ld  e v e r  b e  a b l e  t o  s e l l .

" O l d - t i m e r s  b e g a n  t e l l i n g  u s  t h a t  t h e y  w e r e  a f r a i d  t o  w a l k  
t h r o u g h  t h e  p i t  i n  r u b b e r  b o o t s  b e c a u s e  o f  w h a t  t h e  s t u f f  dum ped 
t h e r e  w o u ld  d o  t o  y o u r  s h o e s , "  F o r  a l o n g  t i m e ,  l o c a l  r e s i d e n t s  
h a d  g o n e  t o  t h e  p i t  t o  g e t  o l d  b a r r e l s  f o r  t h e i r  h o u s e h o l d  r u b b i s h .  
" T h e y ' d  j u s t  dump t h e  c o n t e n t s  o f  t h e  b a r r e l s  o n  t h e  g r o u n d —  
t h e r e ' s  n o  t e l l i n g  w h a t  p e o p l e  w e r e  e x p o s e d  t o , "  s a i d  S h e i l a .

C h a r l i e  b e g a n  d e m a n d in g  t h a t  DEC t a k e  n o t i c e  o f  t h e  P o p p y  L a n e  
p i t .  M i k e  L u c k y  a n d  B ob C anone o f  DEC h e l d  an  i n f o r m a l  m e e t i n g  
w i t h  B ob  A n d e r s o n  a n d  L a r r y  c u t t i n g  o f  U n o c a l ,  C h a r l i e  a n d  a n o t h e r  
P o p p y  L a n e  r e s i d e n t  t o  d i s c u s s  t h e  p i t .  A f t e r  t h e  m e e t i n g ,  s a y s  
S h e i l a ,  L a r r y  C u t t i n g  "cam e u p  a n d  p o k e d  C h a r l i e  i n  t h e  c h e s t  a n d  
s a i d ,  ' I ' l l  s e e  y o u r  e n t i r e  f a m i l y  d e a d  and  b u r i e d  i n  t h e  d i r t  
b e f o r e  U n o c a l  g i v e s  y o u  a d i m e . ' "  W i t h  t h a t ,  s a i d  S h e i l a ,  " t h e  
f i g h t  w as o n . "

A b o u t  t h i s  t i m e ,  o n e  o f  t h e  D i c k s o n ' s  n e i g h b o r s  f e l l  s i c k  f r o m  
c h r o m iu m  p o i s o n i n g .  S h e i l a  a n d  C h a r l i e  b e g a n  h a u l i n g  t h e i r  
d r i n k i n g  w a t e r  f r o m  S o l d o t n a ,  and  b o i l e d  t a p  w a t e r  f o r  a l l  o t h e r  
u s e s .

I n  1 9 8 4 ,  l o c a l  r e s i d e n t s  p u s h e d  f o r  an  a n a l y s i s  o f  p i t  
c o n t e n t s ,  f o r  m o n i t o r i n g  w e l l s  t o  m e a s u r e  t h e  e x t e n t  o f  p o l l u t i o n  
a n d  p o t e n t i a l  g r o u n d w a t e r  c o n t a m i n a t i o n ,  a n d  f o r  a f e n c e  a r o u n d  
t h e  p i t  t o  k e e p  c h i l d r e n  o u t  o f  i t .

T h e  a n a l y s i s  b e g a n  i n  1 9 8 5 ,  a n d  p i l e s  o f  p e a r  s o a k e d  w i t h  g a s  
c o n d e n s a t e  w e r e  f o u n d .  I t  t o o k  s e v e r a l  y e a r s  t o  q u a n t i f y  t h e  
c o n t a m i n a t i o n .  DEC d u g  n i n e  t r e n c h e s  i n  d i f f e r e n t  p a r t s  o f  t h e  
p i t ,  b u t  d i d n ' t  f i n d  c o n s i s t e n t  r e s u l t s .  U n o c a l  d i d  some t e s t i n g  
a s  w e l l ,  b u t  u s e d  o n l y  a s m a l l  b u c k e t  a n d  d i d  n o t  d i g  d e e p l y ,  s a y s  
S h e i l a .

T h e  D i c k s o n s ,  a l o n g  w ic h  s e v e r a l  o f  t h e i r  n e i g h b o r s ,  f i l e d  
s u i t  f o r  dam ages a g a i n s t  U n o c a l  i n  1 9 3 5 .  T h e  c a s e  was b a s e d  on a 
n u i s a n c e  c o m p l a i n t  t h a t  U n o c a l  h a d  c r e a t e d  a n u i s a n c e  o n  t h e i r  
l a n d ,  m a k in g  i t  i m p o s s i b l e  f o r  t h e  D i c k s o n s  t o  s e l l  t h e i r  own 
a d j a c e n t  p r o p e r t y .

I n  1 9 8 7 ,  a new , m o re  e x t e n s i v e  i n v e s t i g a t i o n  w as b e g u n .  J o e  
L a b e a u x  o f  DEC o b t a i n e d  a s e a r c h  w a r r a n t  and i n t e r v i e w e d  l o c a l  
r e s i d e n t s  t o  d o c u m e n t  d u m p in g  s i t i n g s .  D a v e  K n u t h  o f  DEC c o l l e c t e d  
s a m p le s  f r o m  t h e  p i t ,  S h e i l a  d e s c r i b e d  how , a f t e r  g e t t i n g  i n t o  t h e



b u c k e t  o f  a b a c k h o e ,  K n u t h  was lo w e r e d  down i n t o  a  d i t c h  o f  g a s  
c o n d e n s a t e  s o a k e d  p e a t .  A f t e r  o n l y  a fe w  m i n u t e s ,  K n u t h  f a i n t e d .

A t  t h i s  p o i n t ,  L a b e a u x  v i s i t e d  t h e  D i c k s o n ' s  a n d  a d v i s e d  th e m  
n o t  t o  u s e  t h e  w a t e r ,  e v e n  t h o u g h  t h e  s a m p le s  f r o m  t h e  
i n v e s t i g a t i o n  h a d  n o t  y e t  b e e n  a n a l y z e d .  T h e  f a m i l y  b e g a n  
s h o w e r i n g  i n  t o w n .

I n  t h e  c o u r s e  o f  t h e  i n v e s t i g a t i o n ,  d r i l l i n g  b i t s ,  b a r r e l s ,  
a b o i l e r  c o v e r e d  w i t h  a s b e s t o s ,  an d  a c o m p l e t e  d r i l l  r i g  w e r e  
re m o v e d  f r o m  t h e  p i t .  "A  l o t  m o re  s u b s t a n c e s  w e r e  f o u n d ,  m o re  
h y d r o c a r b o n s ,  a n d  m o re  a r e a s  w h e re  p r o d u c e d  w a t e r s  w e r e  d u m p e d ,"  
s a i d  S h e i l a .

T h e  c o n t r a c t o r  r e s p o n s i b l e  f o r  h a u l i n g  t h e  m e t a l  p a r t s  aw ay 
w as s u p p o s e d  t o  s t e a m  c l e a n  th e m  b e f o r e  d i s p o s i n g  o f  th e m  i n  t h e  
l a n d f i l l .  S h e i l a  s a i d  t h a t  a t  o n e  p o i n t ,  t w o  o f  t h e  D i c k s o n ' s  
n e i g h b o r s  f o l l o w e d  t h e  c o n t r a c t o r ' s  t r u c k .  T h e  t r u c k  w e n t  s t r a i g h t  
t o  t h e  l a n d f i l l ;  n o  r e m o v a l  o f  d r i l l i n g  m uds f r o m  t h e  m e t a l  p a r t s  
was d o n e .  DEC w as n o t i f i e d ,  b u t  t h e  a g e n c y  d i d  n o t  f o l l o w  u p  o n  t h e  
r e p o r t .

W h a t  i s  h a p p e n i n g  now a t  t h e  P o p p y  L a n e  s i t e ?  C l e a n  u p  i s  
f i n a l l y  u n d e r w a y .  T h e  c o n t a m i n a t e d  g r o u n d  w a t e r  i s  b e i n g  r e m o v e d  
f r o m  t h e  g r o u n d ,  c l e a n e d ,  an d  r e i n j e c t e d  i n t o  t h e  a q u i f e r .  A nd  i n  
D e ce m b e r 1 9 9 0 ,  t h e  D i c k s o n ' s  la w  s u i t  was f i n a l l y  s e t t l e d  o u t  o f  
c o u r t  f o r  a n  u n d i s c l o s e d  a m o u n t ( a s  r e q u e s t e d  b y  U n o c a l ) .

Who w o u ld  h a v e  t h o u g h t  t h i s  h o r r i b l e  s t o r y  t o o k  p l a c e  i n  
A l a s k a ?  H a z a r d o u s  p o l l u t i o n  d o e s  b l i g h t  e v e n  t h e  f a r  r e a c h e s  o f  
o u r  s t a t e ,  a n d  c i t i z e n s  m u s t  be em pow ered t o  p r o t e c t  t h e m s e l v e s  
f r o m  i t .  T h e  a b i l i t y  t o  f i l e  a c i t i z e n  s u i t  t o  s t o p  t h e  d u m p in g  
a n d  g e t  a q u i c k  c l e a n u p  m i g h t  h a v e  e n d e d  t h e  D i c k s o n ' s  n i g h t m a r e  
s o o n e r .  P a s s a g e  o f  HB 29 i s  n e e d e d  t o  p r e v e n t  m o re  A l a s k a n s  f r o m  
s u f f e r i n g  s i m i l a r  e x p e r i e n c e s .
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W hy does A laska need the Citizen Self-Protection Act?

This bill would enable citizens to 1) provide an incentive to industry to prevent pollution, because a 
regulatory entity (the citizen) is present and watching even when DEC is not, 2) force DEC to take action to- 
enforce the laws against polluters, or 3) lake action against polluters when DEC has failed to do so. Citizen 
suits would be applicable in the case of an ongoing violation of stale pollution laws. The intention is to 
enhance the effectiveness of public interest laws, resulting in a cleaner environment and better health and 
well-being.

The Oil Spill Commission advised the stale to adopt citizen suits (Recommendation #13) as an 
important component in Alaska’s regulatory scheme. Over 900 hazardous wastes sites have been documented 
in the state, and more are added to the list each year. The Department of Environmental Conservation, an 
agency with a large statutory mandate and a large geographical area to cover, was underfunded even before 
this year’s proposed budget cuts. DEC can’t do everything. The Citizen Sclf-Protec’ ion Act will put power 
back into the hands of the people when normal administrative channels aren’t adequate.

W hen can citizens take action?

A suit can not be filed until 60 days after the plaintiff has given notice of violation to the 
Commissioner and to the alleged polluter. If the Commissioner is already prosecuting a civil or 
administrative penalty proceeding, a suit may not be filed.

W h o can be sued, and what rem edies can be achieved?

Citizens could sue any person, the state, or any agency of the state that is allegedly violating 
pollution laws (Title 46). A citizen may also sue the DEC Commissioner if the Commissioner fails to 
perform a nor.discretionarv act or duly.

The court may award civil penalties, issue an injunction, or provide for other relief. Any monetary 
penalty above and beyond reimbursement of attorney’s fees reverts to the state general fund.

D oes the federal government o r  any other states use citizen suit provisions?

Congress has recognized the value of citizen suits as supplements to the government’s enforcement. 
Citizens have ample authority to enforce federal environmental laws. Citizen enforcement actions have 
proven not to be unreasonable avenues for harassment of industry or the EPA, but to be a valuable means 
for stopping major violators whom the EPA had been unable to reach. The Clean Air Act, Clean Water Act, 
Resource Conservation and Recovery Act (RCRA), the Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA, or Superfund) and the Surface Mining Reclamation Act all have 
citizen suit provisions. The business community has operated under these federal laws for nearly 20 years.
Sixteen other states and the District of Columbia have citizen suit provisions in various forms.

W hat powers do Alaskans have now to protect themselves from  pollu tion?

Alaskans can bring a lawsuit against polluters who arc violating federal environmental laws. In some 
cases, Alaskans do have the legai authority to sue violators of some stale laws, including the state surface 
mining coal law. Interestingly, citizen suits arc a prominent feature o f the Oil and Gas Commission laws, 
existing to protect the interests of the oil industry. Victims of pollution do not, however, have the power to 
enforce state pollution laws.
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I n t r o d u c t i o n

The environmental record of oil development in Alaska has come under increasing scrutiny 

in the past several years as debate continues over proposed oil development in the Arctic 

National Wildlife Refuge, Bristol Bay and elsewhere in Alaska. The spill of eleven million 
gallons of North Slope crude oil into Prince William Sound from the Exxon Valdez tanker 

has intensified the watchfulness over the oil industry’s activities in Alaska. However, the 
Kenai Peninsula, site of Alaska’s first major commercial oil fields, remains largely 

untouched by the spotlight of legislative, media and Congressional attention. The Kenai 

oil industry and its regulators continue to operate um'er the "business as usual" policy- 

which frequently means haphazard compliance and lax enforcement, resulting in pollution 

of the water, air and land of the Kenai Peninsula and adjacent Cook Inlet, and frustration 
and ill health for many residents.

Asleep A t the W heel documents some of the alarming environmental problems on the 
Kenai Peninsula related to oil development, focusing on the small Kenai town of Nikiski. 
Nikiski hosts a  petrochemical complex of two petroleum refineries, one liqtAified natural gas 
facility, and an ammonia-urea chemical plant; (Natural gas is the raw input required for 
ammonia-urea production.) The extreme degree of pollution emitted from these plants with 
scarce punitive action by the state government is illustrative of Alaska’s inability to protect 
itself from oil and gas related pollution. Recommendations to improve pollution control 
and prevention begin on page 5 of this report summary.

Based on extensive review of public records, this report investigated the record of Nikiski’s 

Chevron U S A  (which ceased operation in 1991) and Tesoro oil refineries; Phillips Liquified 

Natural Gas Plant which is the largest exporter of natural gas in North America; and 

Unocal-Mitsubishi ammonia-urea plant, one of the world’s largest, which produces over 3 
billion pounds of nitrogen based chemicals annually.

The report is not intended to be a comprehensive investigation of all environmental 
problems on the Kenai Peninsula, or even of the four petrochemical plants. Rather, it 
should be viewed as a first effort to recognize the scope of the problems. However, the 
record reveals a disturbing pattern of the oil industry’s noncompliance with environmental 
laws and regulations and an absence of aggressive enforcement on the part of the state and 
federal environmental agencies. The report also details the inadequacies of state and 
federal laws and regulations designed to protect public health and the environment

Information was collected through the review of published material, state and federal 
regulatory agency files, and interviews with agency personnel. Compliance records were 
researched through the end of 1988.

Asleep A t the W heel does not address the impacts of offshore or onshore oil field 

operations; oil and gas pipelines; oil spill contingency plans; effects on subsistence, hunting 
and fishing; or worker health and safety.
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P o l l u t i o n ,  V i o l a t i o n s ,  a n d  L a c k  o f  E n f o r c e m e n t

Air Pollution

Over 67 million pounds per year of air pollutants are released by the Nikiski petrochemical 

industry.1 Kenai citizens have complained to regulatory officials about exacerbated asthma, 
strong ammonia odors, etched glass on automobiles and foam on lakes.2 Documented air 

pollution problems and monitoring deficiencies include the following accounts:

* Despite repeated promises as early as 1984 to install ambient air pollution 
monitoring, the state failed o install any monitoring equipment until 1988. By June of 
1991, the state had alread .added to dismantle its monitors due to lack of funding and 

instead will rely on industry monitors.3

* • Vegetation and Bernice Lake located near the Unocal ammonia plant appear to be 

dying as a result of plant emissions due to overfertilization of the lake and nitrogen 
deposition on the nearby forest.4 Visible emissions at the Unocal plant, which are of 

concern for respiratory health, have exceeded the applicable standard 7 5 %  of the time.3

c Beginning in 1976, in response to input from Unocal, D E C  granted Unocal a  series

of variances and relaxed state regulations for visible emissions from prill towers. (The prill 
tower is the main source of visible emissions at Unocal and Unocal’s tower is the only one 
in Alaska.) In 1984, D E C  noted that "although many tests and studies have been 
performed, no real progress has been made in decreasing visible emissions from the 

(Unocal’s) prill tower."4 In 1985, D E C  refused to renew the variance. In 1986 and 1987 
Notices of Violation were sent to Unocal but no fines were ever assessed and D E C  
requested that E P A  not take enforcement action.7

After signing a Consent Order with D E C  in 1988 which required coming into 
compliance with regulations, Unocal petitioned D E C  to change state regulations to allow 
higher visible emissions. The state agreed to raise the limit from 2 0 %  to a 4 0 %  average 
over 24 hours. In 1991, D E C  changed the regulations as per Unocal’s wishes.

* By contrast, Unocal’s urea plant in Erer., California operated in compliance with the 

state’s 2 0 %  visible emissions standard after having upgraded its facility in response to 
fines.*

W ater Pollution

The Nikiski facilities generate millions of gallons of wastewater annually. Nearly seven 

million pounds of wastewater pollutants are discharged into the waters of Cook Inlet.9 

Pollution of Cook inlet’s sediments has received virtually no study.10 As documented below, 

direct and indirect releases of wastewater have created serious groundwater contamination 
beneath the Nikiski plants.

In 1987, Tesoro reported groundwater contamination found by monitoring wells.
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The underground spill was first reported as forty gallons, but eventually estimated at
616,000 gallons.11 Three feet of petroleum product is now known to be floating on top of 
the water table and at least one water well has been abandoned because of the 
contamination. Tesoro estimates that it will take over a decade just to pump out the 
floating product and gross contamination.12 No estimate for removal of dissolved pollutants 
is available.

Contaminated Soils, Sludges, and Spills
Historically, the most common way to dispose of solid and even hazardous waste on the 
Kenai Peninsula has been dumping the waste onto the ground or mto unlined pits, and 
spreading it on roads for dust control. These practices are now manifesting themselves as 
contaminated soil and groundwater requiring expensive cleanup activities.

* From the 1970’s through 1981, Tesoro disposed of listed hazardous wastes in three 
unlined pits on its property. In 1987, monitoring wells revealed the presence of a layer of 
floating hydrocarbons on the water table. The groundwater under the pits and beyond the 
refinery’s property boundaries is contaminated with high concentrations of petroleum hydro­
carbons. Monitoring wells downgradient of the pits contained 13,000 ug/1 benzene, 15,000 
ug/1 toluene, 10,235 u /̂1 xylene, 170 ug/1 naphthalene, 62 ug/1 trichloroethylene, 48 ug/1 
phenanthrene and 37 ug/1 fluorene. These hydrocarbons are associated with "heavy end" 
refinery waste, which is consistent with Tesoro’s operations.13

By November 1988, monitoring results showed that in addition to contamination 
from the leaking pits, spills at the east tank farm haa polluted the unconfined aquifer, while 
the oily sewers had contaminated the unconfined aquifer on the west side. The plume had 
also moved south 700 feet onto Marathon Oil Company’s property.14

Almost a decade elapsed between DEC’S first compliance efforts in 1980 and 
closures of Tesoro’s waste pits in 1989 due largely to continued delays by Tesoro in 
submitting acceptable closure plans.

Conclusions .
Af;er tabulating the mass of pollutants, analyzing the violations, and evaluating the 

enforcement actions of the four major petrochemical plants in Nikiski, some patterns are 
evident.

1. VIOLATIONS
Violations of pollution control laws are a frequent occurrence. Industry’s methods 
o f  managing violations of environmental laws include petitions for waivers or 
changes in laws and regulations or delayed response to control pollution until state 
or federal agencies pursue enforcement actions.



2 . E N F O R C E M E N T  a n d  C O M P L I A N C E

State laws without federal jurisdiction are almost without compliance or enforcement 
(solid waste, waste water treatment sludges, oil spills, and clean ups not ordered by 
Superfund).

Officials within the Alaska Department of Environmental Conservation acknowledge 
limitations in technical expertise, funding for equipment to monitor pollution, and 
funding for personnel to conduct inspections and to enforce environmental laws.

Federal laws the state is authorized to enforce have a poor compliance record 
(Clean Air Act), as do laws where jurisdiction is divided (Resource Conservation 
and Recovery Act).

Laws with sole federal jurisdiction have the best compliance record (Clean Water 
Act), although the record is not without blemishes.

3. POLLUTION

Although nearly invisible to a casual observer the Nikiski petrochemical industry 
generates and dumps a large quantity of pollution to all the environmental media 
each year:

2,300 tons on the ground,

3,200 tons into the ocean,

33,000 tons into the air.

These waste'', do not include wastes from oil and gas drilling, production facilities, 
or underground injection, wastes which are greater in volume, but generally lower in 
toxicity. Nor do these numbers include waste generated from the clean up of hazardous 
waste sites which could be in excess of 100,000 tons for a single site with great variations 
in toxicity.

Recommendations
RECOMMENDATION 1

Alaska state law nhou.d be amended to allow citizen enforcement of all pollution control 
laws. The state of Alaska has not demonstrated the ability or willingness to vigorously 
enforce pollution ’ontrol laws. Other states which are dependent on one or two major 
industries such as oil or mining, experience similar pollution control problems. 
Enforcement actions usually require considerable legal resources. The legal reserves of a 
multinational corporation greatly exceed those available to a state environmental regulatory 
agency. In addition regulatory agencies may not have sufficient funding or expertise to



inspect, sample, and analyze wastes, discharges, and emissions.

If a federal pollution control law is violated and the federal government fails to take action 
against the polluter, a private citizen has the legal right to enforce that law. Citizen 
enforcement actions have had major positive impacts on compliance with the federal Clean 
Water Act.

Federal provisions for citizen enforcement should be adapted to state law. '"here are 
precedents in other Alaska state laws, for instance, surface mining (AS 27.21.950) and oil 
and gas activities (AS 31.05.170). Such provisions should be extended to all environmental 
statutes.

RECOMMENDATION 2
Ensure that regulatory agency staff who work in technical assistance are not the same 
people who conduct enforcement actions. The DEC should have sufficient legal assistance 
dedicated to environmental pollution enforcement.

RECOMMENDATION 3
Potentially affected citizens should be given the right to conduct inspections of facilities 
regulated under both state and federal law, as is available under state surface mining laws.
Affected citizens should have the right to be actively involved in permit development, 
voluntary cleanup, orders for remedial actions and pollution control.

RECOMMENDATION 4
Regulation of sludge must be done by the state DEC. It should be explicitly fit into either 
the wastewater or solid waste regulations, but no longer be allowed to slip between the two 
sets of regulations.

RECOMMENDATION 5
State permit applications should include fees that can help to fund state inspection and 
enforcement actions. At a minimum, application fees should reflect the actual cost to the 
state of reviewing an application. Permit fee monies should be used to fund training for 
inspectors, increased frequency of inspections, joint inspections with EPA, and multi-media 
inspections.
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Why does Alaska need citizen suits?
This bill would enable citizens to 1) provide an incentive to industry to prevent pollution, because a 

regulatory entity (the citizen) is present and watching even when D E C  is not, 2) force D E C  to take action to 
enforce the laws against polluters, or 3) take action against polluters when D E C  has failed to do so. Citizen 
suits would be applicable in the case of an ongoing violation of state pollution laws. The intention is to 
enhance the effectiveness of public interest laws, resulting in a cleaner environment and better health and 
well-being.

The Oil Spill Commission advised the state to adopt citizen suits (Recommendation #13) as an 
important component in Alaska’s regulatory scheme. Approximately 1000 hazardous wastes sites have been 
documented in the state, and more are added to the list each year. The Department of Environmental 
Conservation, an agency with a large statutory mandate and a large geographical area to cover, was 
underfunded even before this year’s proposed budget cuts. D E C  can’t do everything. Citizen suits will put 
power back into the hands of the people when normal administrative channels aren’t adequate.

When can a suit be filed?
A  suit can not be filed until 60 days after the plaintiff has given notice of violation to the 

Commissioner and to the alleged polluter. If the Commissioner is already prosecuting a civil action or 
proceeding with administrative actions, a suit may not be filed.

Who can be sued, and what remedies can be achieved?
Citizens could sue any person, the state, or any agency of the state that is allegedly violating 

pollution laws (Title 46). A  citizen may also sue the D E C  Commissioner if the Commissioner fails to 
perform a nondiscretionarv act or duty.

The court may award civil penalties, issue an injunction, or provide for other relief. Any monetary 
penalty above and beyond reimbursement of attorney’s fees reverts to the state general fund.

What happens to attorney’s fees?
Fees may be awarded at the court’s discretion to a substantially prevailing plaintiff or to a defendant 

if the court finds that the plaintiffs action is frivolous. This is the prevailing common law for public interest 
cases.

Does the federal government or any other states use citizen suit provisions?
Congress has recognized the value of citizen suits as supplements to the government’s enforcement. 

Citizens have ample authority to enforce federal environmental laws. Citizen enforcement actions have 
proven nal to be unreasonable avenues for harassment of industry or the EPA, but to be a valuable means 
for stopping major violators whom the E P A  had been unable to reach. The Clean Air Act, Clean Water Act, 
Resource Conservation and Recovery Act (RCRA), the Comprehensive Environmental Response, 
Compensation and Liability Act (CERCLA, or Superfund) and the Surface Mining Reclamation Act all have 
citizen suit provisions. The business community has operated under these federal laws for nearly 2 0  years.

Sixteen other states and the District of Columbia have citizen suit provisions in various forms.

What powers to sue do Alaskans have now?
Alaskans can bring a lawsuit against polluters who are violating federal environmental laws. In some 

cases, Alaskans do have the legal authority to sue violators of some state laws, including the state surface 
mining coal law. Interestingly, citizen suits are a prominent feature of the Oil a n d  G a s  C o m m i s s i o n  laws, 

existing to protect the interests of the oil industry. Victims of pollution do not, however, have the power to 
enforce state pollution laws.
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P.O. B o x  V
J u n e a u ,  AK 9 9 8 1 1

D e a r  C h a i r m a n  D a v i d s o n :

I a m  w r i t i n g  o n  b e h a l f  o f  t h e  L e a g u e  of W o m e n  V o t e r s  of 
A l a s k a  in s u p p o r t  of HB 29, g i v i n g  c i t i z e n s  the a u t h o r i t y  to sue 
p o l l u t e r s  t o  b r i n g  t h e m  i n t o  c o m p l i a n c e  w i t h  A l a s k a ' s  
e n v i r o n m e n t a l  laws. W e  o e l i e v e  t h a t  if c i t i z e n  a u t h o r i t y  to 
g u a r d  a g a i n s t  p o l l u t i o n  is m a d e  " o f f i c i a l , "  p o t e n t i a l  v i o l a t o r s  
of the l a w  w i l l  b e  d i s c o u r a g e d  f r o m  p o l l u t i n g  a n d  w i l l  t a k e  
p r e v e n t a t i v e  a c t i o n .

A s  p a r t  o f  i t s  c i t i z e n ' s  r i g h t s  c o n c e r n s ,  the L e a g u e  has 
lo n g  w o r k e d  for the c i t i z e n ' s  r i g h t  to k n o w  a n d  for b r o a d  c i t i z e n  
p a r t i c i p a t i o n  in g o v e r n m e n t .  T h e  L e a g u e  of W o m e n  V o t e r s  of the 
U n i t e a  S t a t e s  D e l i e v e s  th a t  d e m o c r a t i c  g o v e r n m e n t  d e p e n d s  u p o n  
t h e  i n f o r m e d  a n d  a c t i v e  p a r t i c i p a t i o n  of its c i t i z e n s  at all 
l e v e l s  of g o v e r n m e n t .

In t e r m s  of p r o t e c t i n g  the e n v i r o n m e n t ,  the L e a g u e  s u p p o r t s  
i n c e n t i v e s  to a c c e l e r a t e  p o l l u t i o n  c o n t r o l ,  a n d  b e l i e v e s  t h a t  
m e c h a n i s m s  f o r  c i t i z e n  a p p e a l  m u s t  b e  g u a r a n t e e d ,  i n c l u d i n g  
a c c e s s  to the c o u r t s .  D u e  p r o c e s s  r i g h t s  f o r  the a f f e c t e d  p u b l i c  
a n d  p r i v a t e  p a r t i e s  m u s t  be a s s u r e d .

In a s t a t e  a s  l a r g e  as  A l a s k a ,  it is d i f f i c u l t  f o r  t h e  
D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  to m o n i t o r  a n d  c o n t r o l  
all of the m a n y  s o u r c e s  of p o l l u t i o n ,  m a k i n g  c i t i z e n  i n v o l v e m e n t  

c r i t i c a l  to p r o t e c t i o n  of the e n v i r o n m e n t .

T h e  L e a g u e  of W o m e n  V o t e r s  of A l a s k a  u r g e s  y o u  to s u p p o r t  
H o u s e  B i l l  29. T h a n k  y o u  for y o u r  t i m e  a n d  c o n s i d e r a t i o n  of this 
i s s u e .

S i n c e r e l y
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DEAR: REPRESENTATIVE DAVIDSON

NAME: OONALD STEIN/CMTE MEMBER 
TITLE: AK LEGISLATIVE AFFAIRS WATCH 
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P U B L I C  O P I N I O N  M E S S A G E

R E P R E S E N T A T I V E  D A V I D S O N

CLARE PAVIA 
PWSCA
P.O. BOX 1697

V ALDEZ ZIP' 99686
N/R- 
HB 29

SUITS TO ENFORCE ENVIRONMENTAL LAWS

HB 29 IS IMPORTANT FOR ALASKA. THE OIL SPILL COMMISSION'S 
RECOMMENDATION TO ADOPT CITIZEN SUITS LEGISLATION SHOULDN'T BE 
IGNORED. ENABLING CITIZENS TO TAKE ACTION WHEN REGULATIONS ARE 

N OT ENFORCED WILL PROMOTE A CLEANER ENVIRONMENT BY PROVIDING AN 
INCENTIVE TO INDUSTRY AND GOVERNMENT TO PREVENT POLLUTION AND TO 
ENFORCE POLLUTION LAWS.
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IVAN
MOYER

FINKELSTEIN
CARNEY
HU D S O N
LEMAN
ZAWACKI

DEAR:

NAME: 
TITLE: 

ADDRESS: 
CITY: 

P H O N E : 
BILL NO: 
SUBJECT: 
MESSAGE:



■ ' 2 7 • ' 9 1  1 5 : 1 4  O l  9 0 7  4 8 3  4 8 5 6 GOLDBELT INC

A p r i l  2 3 ,  1990

The H o n o r a b le  C l i f f  D a v id s o n  
A la s k a  S t a t e  L e g i s l a t u r e  
P ou ch  V
J u n ea u , A la s k a  99811 

R e : HB 558

D ear R e p r e s e n t a t i v e  D a v id s o n :

I  am w r i t i n g  o n  b e h a l f  o f  G o l d b e l t ,  I n c .  t o  e x p r e s s  t h e  c o n c e r n s  
t h a t  we h a v e  w i t h  r e s p e c t  t o  t h e  a b o v e - r e f e r e n c e d  b i l l .  I t  i s  o u r  
s t r o n g  o p i n i o n  t h a t  t h i s  b i l l  i s  n o t  i n  t h e  b e s t  i n t e r e s t s  o f  
G o l d b e l t ,  o r  o f  any  o t h e r  b u s i n e s s  o r  i n d i v i d u a l  i n  t h i s  s t a t e .

The la w  p r o p o s e d  i n  HB 558 w o u ld  a l l o w  a n yon e  t o  f i l e  a l a w s u i t  i f  
he  b e l i e v e s  t h a t  an e n v ir o n m e n t a l  la w  has b e e n  v i o l a t e d .  A 
p l a i n t i f f  u n d e r  t h i s  p r o p o s a l  n eed  n o t  h a v e  any  p e r s o n a l  s t a k e  i n  
t h e  c o n t e s t  i n  o r d e r  t o  b r i n g  s u i t .  The o n l y  r e q u ir e m e n t  im posed  
b y  t h e  b i l l  i s  t h a t  t h e  p o t e n t i a l  p l a i n t i f f  n o t i f y  t h e  C om m iss ion er  
o f  t h e  D ep a rtm en t o f  E n v iro n m e n ta l  C o n s e r v a t i o n  ("D E C") and th e  
p r o p o s e d  d e f e n d a n t  and t h e n  w a i t  s i x t y  d a y s .  The s t a t e  i s  
p e r m i t t e d  a s  a m a t t e r  o f  r i g h t  t o  i n t e r v e n e  i n  t h e  c i t i z e n ' s  c a s e ?  
l i k e w i s e ,  i f  t h e  s t a t e  b r i n g s  s u i t ,  any  c i t i z e n  may i n t e r v e n e  as a 
m a t t e r  o f  r i g h t .

The b i l l  a l s o  a l t e r s  t h e  c i v i l  r u l e s  g o v e r n i n g  t h e  award o f
a t t o r n e y ' s  f e e s  t o  a  p r e v a i l i n g  p a r t y .  I f  t h e  p l a i n t i f f ' s  c a s e  i s  
" w h o l l y  f r i v o l o u s , "  t h e n  a p r e v a i l i n g  d e f e n d a n t  i s  e n t i t l e d  t o  be  
aw arded  a t t o r n e y ' s  f e e s .  A l l  t h a t  a p l a i n t i f f  n e e d s  t o  show in  
o r d e r  t o  b e  e n t i t l e d  t o  f e e s ,  h o w e v e r ,  i s  t h a t  he  i s  a
" s u b s t a n t i a l l y  p r e v a i l i n g  p l a i n t i f f . "

T h is  b i l l  i s  d a n g e r o u s ,  i t  a l l o w s  a s u i t  b y  a n y on e  i n  t h e  w o r ld  
who b e l i e v e s  t h a t  an A la s k a n  i n d i v i d u a l  o r  b u s i n e s s  has v i o l a t e d  an 
e n v i r o n m e n t a l  la w .  No s t a n d i n g  r e q u ir e m e n t s  a r e  im p osed  upon  t h e  
p l a i n t i f f .  He o r  sh e  n e e d  n o t  h ave  s u f f e r e d  a n y  i n j u r y  a s  a r e s u l t  
o f  t h e  a l l e g e d  v i o l a t i o n .  I f  som eone i n  O regon  t h i n k s  t h a t
G o l d b e l t  has d i s c h a r g e d  h a z a r d o u s  w a s t e  in  J u n e a u , t h e n  G o l d b e l t  
w o u ld  b e  f o r c e d  t o  d e f e n d  t h e  c l a i m .  O n ly  i f  t h e  p l a i n t i f f ' s  
c o m p l a i n t  i s  l a t e r  f o u n d  t o  b e  " w h o l l y  f r i v o l o u s "  w i l l  th e
d e f e n d a n t  b e  f o r c e d  t o  p a y  t h e  p l a i n t i f f ' s  r e a s o n a b l e  f e e s .  The 
aw ard o f  f e e s  w i l l  b e  s c a n t  c o m f o r t ,  h o w e v e r ,  i f  t h e  p l a i n t i f f  i s  
ju d g m en t  p r o o f ,  o r  i f  he  i s  o u t  o f  s t a t e  and d i f f i c u l t  t o  t r a c e .  
The i n t e r v e n t i o n  p r o v i s i o n s  o f  t h e  b i l l  make no  s e n s e .  T hey  a l l o w  
p r i v a t e  i n t e r v e n t i o n  a s  a m a t t e r  o f  r i g h t  i n  t h e  s t a t e ' s  l a w s u i t s  
and s t a t e  i n t e r v e n t i o n  i n  p r i v a t e  s u i t s  w i t h o u t  r e g a r d  f o r  t h e
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n orm al r e q u i r e m e n t s  o f  an i n t e r e s t  o r  a r e a s o n  t o  i n t e r v e n e .  T h is  
p r o v i s i o n  i n v i t e s  an  e x p l o s i o n  o f  l i t i g a t i o n  i n  w h ic h  p a r t i e s  w i l l  
j o i n  t h e  s t a t e ' s  l a w s u i t s  o u t  o f  m ere c u r i o s i t y ,  and w i l l  overw h e lm  
t h e  c o u r t s  w i t h  t h e  p r o b le m s  o f  m u l t i p l e  p a r t y  l i t i g a t i o n  t h a t  i s  
u n n e c e s s a r y  f o r  t h e  r e s o l u t i o n  o f  l e g i t i m a t e  d i s p u t e s .

G o l d b e l t  i s  N a t iv e  C o r p o r a t i o n  t h a t  owns t im b e r l a n d  n e a r  Juneau and 
sand  and g r a v e l  r e s o u r c e s  i n  J u n ea u . We a r e  w e l l  av i r e  o f  t h e  
e n v ir o n m e n t a l  r e g u l a t i o n s  t h a t  c o n c e r n  o u r  o p e r a t i o n s  and w ork  h a rd  
t o  s e e  t h a t  we d o  n o t  v i o l a t e  t h e  la w .  N o n e t h e l e s s ,  t im b e r  
h a r v e s t i n g  i s  an u n t i d y  b u s i n e s s .  I t  i n v o l v e s  m o v in g  l a r g e  am ounts 
o f  raw  m a t e r i a l s  and  c r e a t e s  d e b r i s ,  u n a v o i d a b l e  h a z a r d s ,  and w a s t e  
p r o d u c t s . S t a t e  r e g u l a t o r y  p e r s o n n e l  u n d e r s t a n d  t h e s e  t y p e  o f  
o p e r a t i o n s  b e c a u s e  t h e y  a r e  p r o f e s s i o n a l s  w i t h  e x p e r i e n c e  and 
t r a i n i n g .  I f  t h e y  d e t e c t  a v i o l a t i o n ,  t h e i r  ju d g m en t  i n  p u r s u in g  
i t  i s  e n t i t l e d  t o  some w e i g h t .  On t h e  o t h e r  h a n d , a l l o w i n g  e v e r y  
man, woman, and c h i l d  i n  t h e  n a t i o n  t h e  o p p o r t u n i t y  t o  p l a y  a t  
b e i n g  a t t o r n e y  g e n e r a l  i s  n o t  a r a t i o n a l  way o f  e n f o r c i n g  
e n v ir o n m e n t a l  l a w s .

The p r o p o s a l  c o n t a i n e d  i n  HB 558 w i l l  n o t  im p r o v e  t h e  a d m i n i s t r a ­
t i o n  o f  A l a s k a ' s  la w s  on  e n v i r o n m e n t a l  p r o t e c t i o n .  I t  w i l l  s im p ly  
e n c o u r a g e  m ore l i t i g a t i o n  o f  d u b io u s  v a l u e  and i n c r e a s e  t h e  c o s t s  
o f  d o i n g  b u s i n e s s .  F u r th e r m o r e ,  num erous l e g a l  a c t i o n s  b y  p r i v a t e  
a t t o r n e y s  g e n e r a l  w i l l  d e c r e a s e  t h e  p r e d i c t a b i l i t y  o f  e n f o r c e m e n t  
o f  e n v i r o n m e n t a l  l a w i  and r e d u c e  t h e  r e s p e c t  a c c o r d e d  t o  t h o s e  
l a w s .

G o l d b e l t  o p p o s e s  t h i s  b i l l  f o r  a l l  o f  t h e  r e a s o n s  d i s c u s s e d  a b o v e ,  
and we u r g e  y o u  t o  v o t e  a g a i n s t  i t .  A la s k a  h a s  s t r o n g  
e n v i r o n m e n t a l  la w s  t h a t  a r e  b e s t  e n f o r c e d  b y  t h o s e  who know what 
t h e y  a r e  d o i n g .  T h row in g  t h e  d o o r  o p e n  t o  e n f o r c e m e n t  b y  
e n t h u s i a s t i c  a m a teu rs  who h a v e  no s t a k e  i n  t h e  o u tco m e  i n v i t e s  
a b u s e s  and  d o e s  n o t  im p r o v e  A l a s k a ' s  e n v ir o n m e n t .  T h is  b i l l ,  w ere  
i t  t o  b ecom e  la w ,  c o u l d  h a v e  a d e v a s t a t i n g  e f f e c t  o n  a l l  A la s k a n  
e n t e r p r i s e s ,  p a r t i c u l a r l y  t h o s e  w h ic h ,  l i k e  G o l d b e l t ,  manage 
n a t u r a l  r e s o u r c e s .  We, t h e r e f o r e ,  u r g e  y o u  t o  v o t e  a g a i n s t  t h i s  
b i l l .

S i n c e r e l y  y o u r s ,

P r e s i d e n t  & C h i e f  E x e c u t i v e  O f f i c e r
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R e p r e s e n t a t i v e  C l i f f  D a v id son  
A la sk a  S t a t e  House o f  R e p r e s e n t a t i v e s  
P .O . Box V
J u n ea u , A la s k a  99811

RE: HB 29

Dear R e p r e s e n t a t i i d s o n :

I am w r i t i n g  r e g a r d i n g  HB 29 now b e in g  c o n s i d e r e d  by  t h e  r e s o u r c e s  
c o m m it t e e .  The p r o p o s e d  l e g i s l a t i o n  a l l o w s  f o r  c i t i z e n  s u i t s  t o  
e n f o r c e  p e r m it  s p e c i f i c a t i o n s ,  S t a t e  management p l a n s ,  and 
e n v ir o n m e n t a l  la w s .

K on cor  F o r e s t  P r o d u c t s  has e s t a b l i s h e d  an e x c e l l e n t  e n v ir o n m e n t a l  
r e c o r d .  In  p a s t  y e a r s  we r e c e i v e d  r e c o g n i t i o n  o f  su ch  from  a 
v a r i e t y  o f  s o u r c e s .  In  s p i t e  o f  o u r  c o m p a n y 's  r e c o g n i z e d  
r e s p o n s i b l e  e n v ir o n m e n t a l  p o l i c y ,  we a r e  d e e p l y  c o n c e r n e d  r e g a r d in g  
t h i s  p r o p o s e d  l e g i s l a t i o n .

F or  o u r  company t o  s t a r t  up a t im b e r  h a r v e s t  o p e r a t i o n  in  t h e  S t a t e  
o f  A la s k a ,  we must r e c e i v e  num erous p e r m it s  from  t h e  S t a t e  
i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  p e r m it s  f o r  t i d e l a n d s  use,, sew age 
d i s p o s a l ,  s o l i d  w a s te  d i s p o s a l ,  and s tre a m  c r o s s i n g s .  In  a d d i t i o n  
we must c o n t i n u a l l y  n o t i f y  t h e  S t a t e  o f  o u r  o p e r a t i o n a l  p la n s  a t  
l e a s t  30 d a y s  in  a d v a n c e .  P r o f e s s i o n a l  f o r e s t e r s ,  e n v ir o n m e n t a l  
e n g i n e e r s ,  and f i s h e r i e s  b i o l o g i s t s  em p loyed  b y  t h e  v a r i o u s  S t a t e  
a g e n c i e s  a d m in i s t e r  and e n f o r c e  t h e  p r o v i s i o n s  o f  t h e s e  p e r m it s  and 
n o t i f i c a t i o n s .

T h is  p r o p o s e d  l e g i s l a t i o n  w ou ld  a l l o w  any c i t i z e n  r e g a r d l e s s  o f  th e  
m e r i t s  o f  t h e i r  c l a i m ,  t o  d e l a y  o u r  o p e r a t i o n s ,  w i t h  no r e a l  c o s t  
t o  them . The b i l l  w ou ld  e n c o u r a g e  f r i v o l o u s  s u i t s  t o  b e  u s e d  as a 
d e l a y i n g  t a c t i c  by t h o s e  who p e r c e i v e  o u r  o p e r a t i o n s  a s  
o b j e c t i o n a b l e ,  r e g a r d l e s s  o f  o u r  e n v ir o n m e n t a l  s t a n d a r d s  o r  
c o m p l ia n c e  w it h  la w s .  The p l a i n t i f f  in  su ch  s u i t s  w ou ld  have  
n o t h in g  t o  l o s e  by a t t e m p t in g  t o  s e c o n d  g u e s s  t h e  a g e n c i e s  whom a re  
e n t r u s t e d  t o  a d m in i s t e r  and e n f o r c e  e n v ir o n m e n t a l  s t a t u t e s  and 
r e g u l a t i o n s .  P l a i n t i f f s  w it h  few  a s s e t s  c o u l d  s i g n i f i c a n t l y  r e d u c e  
o u r  c a s h  f l o w ,  g i v i n g  us no r e a l i s t i c  means o f  r e c o v e r i n g  t h e  c o s t s



o f  i n j u n c t i o n s  o r  s u s p e n s i o n s  o f  o p e r a t i o n s .  In  t h e  p a s t  t h e s e  
a c t i o n s  have  b a n k r u p te d  l e g i t i m a t e  co m p a n ies  t h a t  w ere  e v e n t u a l l y  
p r o v e n  t o  be  d o in g  t h e i r  o p e r a t i o n s  in  an e n v i r o n m e n t a l l y  sound 
manner.

I f  t h e r e  i s  a p ro b le m  w it h  t h e  a d m i n i s t r a t i o n ' s  a b i l i t y  t o  e n f o r c e  
e n v ir o n m e n t a l  law s  and r e g u l a t i o n s ,  th e n  su ch  p r o b le m s  s h o u ld  be 
re m e d ie d  th r o u g h  a d e q u a te  fu n d in g  f o r  t h e s e  a g e n c i e s ,  and p r o p e r  
a d m i n i s t r a t i v e  o v e r s i g h t .  To e n l i s t  t h e  p u b l i c  as  a s o r t  o f  
v i g i l a n t e  r e s o u r c e  p r o t e c t i o n  a d v o c a t e ,  w it h  t h e  pow er  a u t h o r i z e d  
by t h i s  b i l l ,  w ou ld  b e  a s e t  b a ck  f o r  b o th  p r o f e s s i o n a l  r e s o u r c e  
management and e n v ir o n m e n t a l  p r o t e c t i o n .

In  p a s t  d e l i b e r a t i o n s ,  c o n c e r n s  h ave  b een  e x p r e s s e d  t h a t  s m a l l  
a n d / o r  r u r a l  c o m m u n it ie s  s h o u ld  be  exem pted  from  t h e  b i l l ' s  p r e v ie w  
s i n c e  t h e y  d o  n o t  h a v e  t h e  r e s o u r c e s  t o  d e fe n d  t h e m s e lv e s  a g a i n s t  
s p u r i o u s  s u i t s .  We w ou ld  su b m it  t h a t  p r i v a t e  b u s i n e s s e s  a re  even  
m ore v u l n e r a b l e  t o  f i n a n c i a l  r u i n  th a n  c o m m u n it ie s .

I f  p a s s a g e  o f  t h i s  t y p e  o f  l e g i s l a t i o n  i s  i n e v i t a b l e ,  th e n  i t  
s h o u ld  a p p ly  w i t h o u t  e x c e p t i o n  and t h e r e  must b e  p r o t e c t i o n  f o r  
d e f e n d a n t s  from  f r i v o l o u s  c a s e s  w h ich  a r e  u se d  s im p ly  t o  d e la y  
o p e r a t i o n s .  One p o s s i b l e  a v en u e  w ou ld  b e  a b o n d in g  r e q u ir e m e n t  f o r  
p l a i n t i f f s ,  w h ich  w ou ld  p r o v i d e  d e f e n d a n t s ,  p u b l i c  o r  p r i v a t e ,  w ith  
a means by w h ich  t h e y  c o u l d  r e c o v e r  b o t h  t h e  c o s t s  o f  p r o v i d i n g  a 
d e f e n s e ,  and t h e  c o s t s  i n c u r r e d  by  su sp en d ed  o p e r a t i o n s  and make 
th e  award o f  c o s t s  m a n d a tory  r a t h e r  th a n  d i s c r e t i o n a r y .  A s u i t  
s h o u ld  n o t  have  t o  be  fo u n d  w h o l ly  f r i v o l o u s  f o r  t h i s  a c t i o n  t o  
o c c u r .

The l e g i s l a t u r e  must a l s o  c o n s i d e r  t h e  h id d e n  c o s t s  in  te rm s  o f  
S t a t e  s t a f f  h o u r s  c o m m it te d  t o  p r e p a r a t i o n  and d e f e n s e  in  such  
c a s e s .  The money w ou ld  b e  f a r  more w i s e l y  u se d  by c o m m it t in g  i t  t o  
t h e  e x i s t i n g  r e g u l a t o r y  p ro g ra m s .

T h e r e f o r e  I u r g e  you  n o t  t o  s u p p o r t  t h i s  p r o p o s e d  l e g i s l a t i o n .  

S i n c e r e l y ,

R e p r e s e n t a t i v e  D a v i d s o n
May 6 ,  1 9 9 1  RE : HB29

John  L. S t u r g e o n  
S i r e s id e n t

J L S / j e s

c c :  T h y e s  S h aub
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May 7 ,  1991

R e p r e s e n t a t i v e  D a v id s o n , Chairman 
H ouse R e s o u r c e s  C om m ittee 
P .O . Box V 
J u n ea u , AK 99811

D ear Chairm an D a v id s o n :

Klukwan F o r e s t  P r o d u c t s  i s  o p p o s e d  t o  House B i l l  29 b e c a u s e  
i f  p a s s e d  i n t o  law  i t  w ou ld  b r o a d e n  t h e  s c o p e  o f  t h e  t y p e  o f  
a c t i o n  t h a t  c o u l d  b e  b r o u g h t  a g a i n s t  a n o t h e r  p e r s o n ,  t h e  
S t a t e  o r  an a g e n c y  o f  t h e  S t a t e .  F u r th e rm o r e ,  HB29 w ou ld  
make t h e  p l a i n t i f f  a lm o s t  t o t a l l y  immune from  t h e  
c o n s e q u e n c e s  o f  h i s  a c t i o n s .  T h is  a c t i o n  c o u l d  b e  b r o u g h t  
a g a i n s t  a b u s i n e s s  i f  t h e  p l a i n t i f f  f e e l s  t h e  la w  h a s  b e e n  
v i o l a t e d  e v e n  i f  t h e  a g e n cy  h a s  fo u n d  no v i o l a t i o n .

The l i s t  o f  u n d e s i r a b l e  a s p e c t s  o f  t h e  b i l l  i s  t o o  e x c e s s i v e  
f o r  s im p ly  f i x i n g  i t ,  t h e r e f o r e ,  i t  n e e d s  t o  b e  s t o p p e d  
c o m p l e t e l y .  A l a s k a 's  b u s i n e s s e s  and i n d u s t r i e s  s im p ly  
c a n n o t  be  e x p o s e d  t o  i r r e s p o n s i b l e  l a w s u i t s  t h a t  t h i s  b i l l  
w ou ld  a l l o w .

S i n c e r e l y ,

C h i e f  F o r e s t e r

RRW: a cp

c c :  T h yes  Shaub
H ouse R e s o u r c e s  C om m ittee
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C h a i r m a n  C l i f f  Dav idson
Vice Chairman G e o r g i a n n a  L i n c o l n  •
H o u s e  Resources C o m m i t t e e  
P. 0. Box V  
Juneau, AK 99811

Dear R e p r e s e n t a t i v e s  D a v i d s o n  and Lincoln:

I would like you to k n o w  what I think about House Bill 29.
Let me preface my remar ks by telling you that I s erved for 
several years as R e g i o n a l  A d m i n i s t r a t o r  in Region 10 for the 
U n i t e d  States E n v i r o n m e n t a l  P r o t e c t i o n  Agency. In that 
capac i t y  I had a g o o d  deal of exp eri e n c e  with law suits of 
all types, a d m i n i s t r a t i v e  proceedings, compl i a n c e  
negoti a t i o n s  and c o n s e n t  arrangements. C i t i z e n  lawsuits were 
a part of that experience.

In my opinion, there a r e  several e l e m e n t s  m i s s i n g  from 
c i t izen lawsuits that are g e n e rall y p r e s e n t  where go od law 
and good governmen t exist. Probably the most important of 
these m i ssing elements are standing, a c c o u n t a b i l i t y  and 
c o n t e x t .

w i t h  respect to standing, what I m e a n  is o f t e n  a c i tize n suit 
is broug ht by a party that has a b s o l u t e l y  no standing ii the 
affair: is net a neighbor, stakeholder, p o t e n t i a l l y  harmed 
p a r t y  or in any other way involved. W i t h  respect to 
accountability, what I mean is v i r t u a l l y  always, c i tizen 
lawsuits are b r ought b y  a party for w h o m  nothing is at risk 
or at stake in the outcome. For example, if the lawsuit 
d e l a y e d  a project but u l t i m a t e l y  was lost, th e "citizen" 
c o u l d  not be held a c c o u n t a b l e  for t h e  cost of delay.
Finally, with respect to context what I m e a n  is that citi-zen 
lawsuits often disregard, or p r o c e e d  in spite of p r o gress 
u n d e r w a y  in a broader arena. For example, if industry 
s tandards are b e i n g  p r o m u l g a t e d  to r e g u l a t e  a specific 
p o l l u t a n t  industry-wide, a specific c i t i z e n  lawsuit, against 
an individual p o l l u t e r  might a c t u a l l y  d i s t r a c t  limited 
resources from solving the larger probl e m .

I b e l i e v e  that our s y s t e m  of g o v e r n m e n t  is a good one. It
had stood a long test, and survi ved on the s t r ength  of the 
balance of power  a c h i e v e d  b e tween t h e  legislature, executive



C O  J U  c o t  I O V M & C w a  ' n  o v ' a o

a n d  j u d i ciary. I b e l i e v e  c i t i z e n s  h a v e  a m p l e  o p p o r t u n i t y  for 
i n v o l v e m e n t  in this p r o c e s s  at the p o l l s ,  in the c o n v e n t i o n a l  
way. if th e y  d o n't like the la w s  t h e y  c a n  g e t  rid o f  y o u  
guys. If t h e y  d o n ' t  like the a d m i n i s t r a t i o n  th e y  c a n  get rid 
of the e x e c u t i v e .  C i t i z e n  l a w s u i t s  p i t  t h e  c i t i z e n s  a g a i n s t  
t h e  r e g u l a t o r y  a g e n c i e s  in an a r e n a  o u t s i d e  the t r i a n g l e  of 
r e s p o n s i v e  g o v e r n m e n t .  I t h i n k  t h e y  a r e  d o o m e d  to c r e a t e  
ill-w i l l ,  a n d  cost money, and a c h i e v e  v e r y  l i t t l e  o f  real 
result. I a m  not in f a v o r  of H o u s e  B i l l  29.

S i n c e r e l y ,

f<

E r n e s t a  B a l l a r d  
C h i e f  O p e r a t i n g  O f f i c e r

cc. D o n  Finney, A l a s k a  F o r e s t  A s s o c i a t i o n
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Petersburg Ak W j p  
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Dear Representative Davidson

house Pin 29 'SS i; Cit.zen suits to Enforce Environmental Lavs is a law v e  
uespe-aieiy need m the aftermath of the Exxon Valdez disaster Big industr 
has often done as they please with the environment Alaska is so big there 
can never be sufficient lav enforce men; officials to watch each project. 
Private citizens will watch their neighborhoods, providing a more effective 
means of protection than any state agency However, v e  must give private 
>: in zone some authority, so if a violation ie reported, legal repercuseione 'vill 
foiiov

Citizen suits are a prominent feature of the Oil and ('as Contamination lave 
which exist to protect the interests of the oil industry The federal 
government recognizes the value of citizen suits, as do sixteen other states.

Crest danger exists as v e  open our resources to development. Please allow 
private citizens the ability to guard their interests

"nan?: vou for vour time.
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U£L 29-EnyirttnmcntaI law enforcem ent suits
RDC Position Paper

H B 29, w h ic h  is d e s i g n e d  to p r o v i d e  for  c i t izen  su it s  to en fo rce  

e n v i r o n m e n t a l  l a w s  in A laska ,  is o p p o s e d  b y  th e  R e s o u r c e  

D e v e l o p m e n t  C o u n c i l  fo r  A laska ,  as  an u n n e c e s s a r y  a n d  

d a n g e r o u s  p ie c e  o f  leg is la t ion .

T h e  in ten t  o f  the bi l l  is to a l lo w  p e o p l e  w h o  h a v e  s u p p o s e d l y  b e e n  
in ju red  by  h a z a r d o u s  w a s te  s i tes ,  oi l sp i l l s  a n d  s im i la r  

d e g r a d a t i o n ,  a s t r u c t u r e  u n d e r  w h i c h  th e y  can f ile  a l aw su i t .  

H o w e v e r ,  c u r r e n t  l a w  a l r e a d y  p r o v i d e s  s u c h  i n d i v i d u a l s  w i th  th e  

r i g h t  to s u e  p o l lu t e r s ,  a n d  the  a b i l i ty  to o b t a in  an in ju n c t io n  if 

th ey  can  p r o v e  th e re  is the p o te n t ia l  for  a  d a n g e r o u s  s i tua t ion.  O n  

th e  o t h e r  e n d  of  th e  s p e c t r u m  is th e  i n d i v i d u a l  w i t h o u t  a s t r o n g  

case,  w h o  is s e e k i n g  i m m e d i a t e  rel ief .  T h a t  p e r s o n  w i l l  n o t  h a v e  a 

s t r o n g e r  ca se  u n d e r  HB 29, b u t  w i l l  h a v e  the  ab i l i ty  to  f i le  a w e a k  

l a w s u i t  a n d  se t t le  fo r  l a rg e  d a m a g e s  w i th  the  a l l e g e d  po l lu te r .

W h a t  s im i la r  bi l l s  in  o t h e r  s ta t e s  h a v e  p r o v i d e d  is an a v e n u e  for  

l a w s u i t - h a p p y ,  n o n - d e v e l o p m e n t  o r g a n i z a t i o n s  to u s e  the l a w  for  

the ir  o w n  ga in .  A  s t u d y  by  th e  C e n t e r  fo r  I n d iv id u a l  R ights ,  

c o n c e r n i n g  th e  p r i v a t e  e n f o r c e m e n t  o f  e n v i r o n m e n t a l  la w ,  show's  

that  t h e  v a s t  m a jo r i ty  o f  c i t izen  l a w s u i t s  d u r i n g  the 1980s w e r e  

f i led  b y  e n v i r o n m e n t a l  a d v o c a c y  g r o u p s  a n d  n o t  i n ju r e d  c i t izens .  

In fact, EPA da ta  b e t w e e n  1983 a n d  1985, s h o w s  that  65 p e r c e n t  of 

the  s e t t l e m e n t s  u n d e r  l e g i s la t io n  s i m i la r  to H B  29, r e s u l t e d  in 

a p p r o x i m a t e l y  $1 m i l l io n  p a id  to n o n - d e v e l o p m e n t  g r o u p s .

RDC b e l i e v e s  that  HB 29 is p o o r  p u b l i c  p o l i c y  - an  A la s k a n  w h o  is 

b e in g  s u b j e c t e d  to d a n g e r o u s  a n d  i l l ega l  p o l l u t a n t s  can  u se  c u r r e n t  

s t a t u t e s  to b r i n g  a b o u t  a c h a n g e  in a n  e x p e d i t i o u s  m a n n e r .  This  

bi l l  is a th in ly - v e i l e d  a t t e m p t  to  p r o v i d e  e a s y  l e g a l  p i c k i n g s  for  

A l a s k a ' s  n o n - d e v e l o p m e n t  o r g a n i z a t i o n s ,  a n d  a s  su c h ,  s h o u l d  n o t  

b e c o m e  law.
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February 25, 1991 
Representative Cliff Davidson 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Representative Davidson:

I am writing to thank you for the time you took to meet with Patti Saunders of 
our office in early February to discuss HB 29. As you know, the bill is sponsored by 
Rep. Niilo Koponen (co-sponsors to date are Kay Brown and Johnny Ellis), and enables 
citizens to sue polluters to bring them into compliance with environmental laws (Alaska 
Statute Title 46). During our meeting, you asked about the experience of other states 
with citizen suit laws. We are working with Rep. Koponen’s office to get that 
information, and will forward it to you as soon as it becomes available. Enclosed is 
some background information to answer further questions you may have.

Citizen suits would enable citizens to 1) provide an incentive to industry to 
prevent pollution, because a regulatory entity (the citizen) is present and watching even 
when DEC is not, 2) force DEC to take action to enforce the laws against polluters, or 
3) take action against polluters when DEC has failed to do so. State adoption of citizen 
suits was recommended by the Oil Spill Commission, and have been used for years 
under federal pollution laws. Please see the enclosed briefing paper for further 
explanation of the bill.

The Exxon Valdez oil spill might not have occurred if Alaskans had been able to 
enforce pollution laws. Despite acknowledgement that Alyeska’s oil spill contingency 
plan was very different on paper than it was in reality, DEC did not use its authority to 
force Alyeska to bring response capability up to par. As you know, other sources of 
pollution exist in this state beyond the potential for oil spills (placer mines or small oil 
spills contaminating water supplies, for example), and these are not adequately regulated 
by DEC. Out of necessity, DEC must prioritize its attentions to the largest sources of 
environmental issues, leaving otner, less pressing pollution uncontrolled. Tlnl'orrmiately. 
what is less pressing today often becomes a priority problem tomorrow. A major goal of 
HB 29 is to motivate industry to install pollution controls today and avoid contamination 
problems in the future.

HB 29 is important legislation for Alaska. The Alaska Center for the 
Environment is eager to have your support for HB 29, and would appreciate a response 
expressing your position on the bill. Thank you for your attention to this issue, and 
please feel free to call with any questions.

Sincet ely,

Karen Wood
Waste Reduction Specialist

enclosures



House Resources Committee

From: Marge Harys, President
Alaska League of Women Voters ( LWVAK)

Re: HB 29

I a m  w r i t i n g  on  b e h a l f  o f  LWVAK In s u p p o r t  o f  HB 2 9 ,  g i v i n g  c i t i z e n s  t h e  

a u t h o r i t y  to  s u e  p o l l u t e r s  t o  b r i n g  t h e m  I n t o  c o m p l i a n c e  w i t h  A l a s k a ’s  

e n v i r o n m e n t a l  l a w s .  We b e l i e v e  t h a t  I f  c i t i z e n  a u t h o r i t y  t o  g u a r d  a g a i n s t  

p o l l u t i o n  I s  m a d e  o f f i c i a l ,  p o t e n t i a l  v i o l a t o r s  o f  t h e  l a w  w i l l  b e  

d i s c o u r a g e d  f r o m  p o l l u t i n g  a n d  w i l l  t a k e  p r e v e n t a t i v e  a c t i o n .

A s  p a r t  o f  I t s  c i t i z e n ' s  r i g h t s  c o n c e r n s ,  t h e  L e a g u e  h a s  l o n g  w o r k e d  f o r  

t h e  c i t i z e n ' s  r i g h t  t o  k n o w  a n d  f o r  b r o a d  c i t i z e n  p a r t i c i p a t i o n  In 

g o v e r n m e n t .  T h e  L e a g u e  o f  W o m e n  V o t e r s  o f  t h e  U n i t e d  S t a t e s  b e l i e v e s  

t h a t  d e m o c r a t i c  g o v e r n m e n t  d e p e n d s  u p o n  t h e  i n f o r m e d  a n d  a c t i v e  

p a r t i c i p a t i o n  o f  i t s  c i t i z e n s  a t  a l l  l e v e l s  o f  g o v e r n m e n t .

In t e r m s  o f  p r o t e c t i n g  t h e  e n v i r o n m e n t ,  t h e  L e a g u e  s u p p o r t s  I n c e n t i v e s  to  

a c c e l e r a t e  p o l l u t i o n  c o n t r o l ,  a n d  b e l i e v e s  t h a t  m e c h a n i s m s  f o r  c i t i z e n  

a p p e a l  m u s t  b e  g u a r a n t e e d , i n c l u d i n g  a c c e s s  t o  t h e  c o u r t s .  Due  p r o c e s s  

r i g h t s  f o r  t h e  a f f e c t e d  p u b l i c  a n d  p r i v a t e  p a r t i e s  m u s t  b e  a s s u r e d .  In a 

s t a t e  a s  l a r g e  a s  A l a s k a ,  i t  I s  d i f f i c u l t  f o r  t h e  DEC t o  m o n i t o r  a n d  c o n t r o l  

a l l  o f  t h e  m a n y  s o u r c e s  o f  p o l l u t i o n ,  m a k i n g  c i t i z e n  i n v o l v e m e n t  c r i t i c a l  

t o  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t .

T h a n k  y o u  f o r  y o u r  t i m e  a n d  c o n s i d e r a t i o n  o f  t h i s  i s s u e .  I w o u l d  

a p p r e c i a t e  y o u r  d i s t r i b u t i n g  t h i s  m e m o  t o  t h e  o t h e r  c o m m i t t e e  m e m b e r s .
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To: Dove Donley, Rep.

House Judiciary Committee

From: Marge Her/s, President
Alaska League of Women Voters ( LWVAK)

Re: HB 29

I a m  w r i t i n g  on b e h a l f  o f  LWVAK in s u p p o r t  o f  HB 2 9 ,  g i v i n g  c i t i z e n s  t h e  

a u t h o r i t y  t o  s u e  p o l l u t e r s  t o  b r i n g  t h e m  I n t o  c o m p l i a n c e  w i t h  A l a s k a ' s  

e n v i r o n m e n t a l  l a w s .  W e b e l i e v e  t h a t  i f  c i t i z e n  a u t h o r i t y  t o  g u a r d  a g a i n s t  

p o l l u t i o n  i s  m a d e  o f f i c i a l ,  p o t e n t i a l  v i o l a t o r s  o f  t h e  l a w  w i l l  b e  

d i s c o u r a g e d . f r o m  p o l l u t i n g  a n d  w i l l  t a k e  p r e v e n t a t i v e  a c t i o n .

A s  p a r t  o f  I t s  c i t i z e n ' s  r i g h t s  c o n c e r n s ,  t h e  L e a g u e  h a s  lo n g  w o r k e d  f o r  

t h e  c i t i z e n ' s  r i g h t  to  k n o w  a n d  f o r  b r o a d  c i t i z e n  p a r t i c i p a t i o n  in 

g o v e r n m e n t .  T h e  L e a g u e  o f  W o m e n  V o t e r s  o f  t h e  U n i t e d  S t a t e s  b e l i e v e s  

t h a t  d e m o c r a t i c  g o v e r n m e n t  d e p e n d s  u p o n  t h e  I n f o r m e d  a n d  a c t i v e  

p a r t i c i p a t i o n  o f  I t s  c i t i z e n s  a t  a l l  l e v e l s  o f  g o v e r n m e n t .

In t e r m s  o f  p r o t e c t i n g  t h e  e n v i r o n m e n t ,  t h e  L e a g u e  s u p p o r t s  I n c e n t i v e s  to  

a c c e l e r a t e  p o l l u t i o n  c o n t r o l ,  a n d  b e l i e v e s  t h a t  m e c h a n i s m s  f o r  c i t i z e n  

a p p e a l  m u s t  b e  g u a r a n t e e d , I n c l u d i n g  a c c e s s  t o  t h e  c o u r t s .  Due p r o c e s s  

r i g h t s  f o r  t h e  a f f e c t e d  p u b l i c  a n d  p r i v a t e  p a r t i e s  m u s t  b e  a s s u r e d .  In a 

s t a t e  a s  l a r g e  a s  A l a s k a ,  i t  I s  d i f f i c u l t  f o r  t h e  DEC t o  m o n i t o r  a n d  c o n t r o l  

a l l  o f  t h e  m a n y  s o u r c e s  o f  p o l l u t i o n ,  m a k i n g  c i t i z e n  I n v o l v e m e n t  c r i t i c a l  

t o  p r o t e c t i o n  o f  t h e  e n v i r o n m e n t .

T h a n k  y o u  f o r  y o u r  t i m e  a n d  c o n s i d e r a t i o n  o f  t h i s  i s s u e .  I w o u l d  

a p p r e c i a t e  y o u r  d i s t r i b u t i n g  t h i s  m e m o  t o  t h e  o t h e r  c o m m i t t e e  m e m b e r s .



Box 2876
Soldotna, Alaska 99669

League o f Women Voters o f  A laska

WHEREAS, the League o f Women Voters of Alaska and the League of Women Voters 
of the United States believe that democratic government depends upon the informed 
and active participation o f its citizens at all levels of government,

WHEREAS, the LWVAK and LWVUS support incentives to accelerate pollution 
control,

WHEREAS, the LWVAK and LWVUS support environmental protection through 
inspection, monitoring,and vigorous enforcement mechanisms,

WHEREAS, the LWVAK and LWVUS believe that mechanisms for citizen appeal must 
be guaranteed, including access to the courts,

WHEREAS, the Alaska Department of Environmental Conservation is faced with the 
monumental task of monitoring and controlling all of the many sources o f pollution 
spread across our large state, but is constrained by limited resources and personnel,

WHEREAS, the United States Environmental Protection Agency acknowledges the 
importance o f citizen suits as a supplement to government enforcement because the 
government has only limited resources with which to bring its own enforcement actions 
and because citizen suits provide a strong incentive for compliance with federal laws;

THEREFORE BE IT RESOLVED, that LWVAK will promote education and action to 
raise the awareness of the need for citizen suits in Alaska.

BE IT FURTHER RESOLVED, LWVAK urges local and state lawmakers to give 
Alaskans the authority to sue polluters to bring them into compliance with state 
environmental laws when the state has failed to act by supporting HB 29 (Koponen).

LWVAK, THEREFORE, meeting in Convention in Anchorage on April 21, 1991, 
adopted this resolution to publicly state LWVAK’s support for these actions and to urge 
the Alaska State Legislature to pass the above-referenced bills.



M u n i c i p a l i t y

o f
A n c h o r a g e

P.O. BOX 196650
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4433
TOM FINK,
MAYOfi

OFFICE OF THE MUNICIPAL MANAGER

May 14, 1991

R e p r e s e n t a t i v e  C l i f f  D a v id so n , Chairman 
House R e s o u r c e s  C om m ittee 
P .O . Box V
Juneau , A la s k a  99811  

D ear R e p r e s e n t a t i v e  D a v id s o n :

E n c lo s e d  i s  a c o p y  o f  t h e  M u n i c i p a l i t y  o f  A n ch o ra g e  p o s i t i o n  p a p e r  
on  HB 2 9 ,  r e g a r d i n g  l a w s u i t s  t o  e n f o r c e  e n v ir o n m e n ta l  l a w s .  P l e a s e  
p r o v i d e  y o u r  members w i t h  a c o p y  o f  o u r  p o s i t i o n .

Thank y ou  f o r  y o u r  a s s i s t a n c e  and c o n s i d e r a t i o n  o f  o u r  v i e w s .

S i n c e r e l y ,

L a rry  D. C ra w ford  
M u n ic ip a l  Manager



M E M O R A N D U M
M UN IC IPAL ITY  OF ANCHORAGE

PO S IT IO N  PAPER

DATE: May 6 ,  1991

TO: L a rry  D. C raw ford , M u n ic ip a l  M anager

FROM: u la  E a s le y ,  D i r e c t o r ,  G overn m en t A f f a i r s

RE: HB 29, An A ct  A u t h o r iz in g  S u i t s  t o
E n fo r c e  E n v iron m en ta l  Laws

As r e q u e s t e d ,  I have r e v ie w e d  HB 29 r e g a r d i n g  l a w s u i t s  t o  e n f o r c e  
e n v ir o n m e n ta l  la w s . Over th e  y e a r s  I  h a v e  had o p p o r t u n i t i e s  t o  
c o n s i d e r  th e  o v e r a l l  i n t e n t  and r e s u l t s  o f  su ch  l a w s u i t s .  From 
t h a t  e x p e r i e n c e ,  i t  i s  my re co m m e n d a t io n  t h a t  th e  M u n i c i p a l i t y  o f  
A nchorage  s t r o n g l y  op p ose  l e g i s l a t i o n  t h a t  w ou ld  e n c o u r a g e  more 
c i t i z e n  l a w s u i t s .

The c i t i z e n  la w s u i t ,  r a t h e r  th a n  a means f o r  l e g a l l y  " i n j u r e d "  
i n d i v i d u a l s  t o  seek  r e d r e s s  t h r o u g h  t h e  c o u r t s ,  has b e e n  u sed  
a lm o s t  e x c l u s i v e l y  by o r g a n iz e d  e n v i r o n m e n t a l  g ro u p s  a s  a t o o l  t o  
fu n d  t h e i r  a c t i v i t i e s .  As t h e s e  l a w s u i t s  have s i g n i f i c a n t  
n u is a n c e  v a l u e ,  th ey  a re  o f t e n  s e t t l e d  o u t  o f  c o u r t  w it h  f i n e s  
and a t t o r n e y  f e e s  p a id  by p r o d u c e r s  o f  t h e  n a t i o n ' s  c o m m o d it ie s .  
These  c o s t s  a r e  u l t i m a t e l y  p a s s e d  on  t o  c o n s u m e r s .

V a r io u s  f e d e r a l  e n v iro n m e n ta l  law s a l r e a d y  p r o v i d e  t h e  means f o r  
c i t i z e n s  w ith  s ta n d in g  t o  f i l e  s u i t  a g a i n s t  com p an ies  s u s p e c t e d  
o f  p o l l u t i n g .  Once t h e s e  c i t i z e n s  show t h e y  have b een  o r  w i l l  be  
damaged, an i n j u n c t i o n  can  b e  i s s u e d  b y  t h e  c o u r t .  T h is  
a d d i t i o n a l  s t a t e - i m p o s e d  mandate i s  n o t  i n  t h e  b e s t  i n t e r e s t s  o f  
our  c i t i z e n s .



Alaska Environmental Lobby, Inc.
P.O. Box 22151 Juneau, Alaska 99802 907-586-2345

HB29 -  CITIZEN SUITS TO ENFORCE ENVIRONMENTAL LAWS

The Alaska Environmental Lobby strongly supports HB29.
This bill prevents pollution by providing an incentive to industries 
not to pollute even if DEC is absent. This bill is critical due to this 
administration's emphasis on technical assistance rather than 
enforcement and its desire to cut the budget, leaving DEC 
overburdened and underfunded.

A person may sue

A. The Commissioner of DEC if he fails to perform tasks 
required by the legislature; or

B. A polluter when the following is true:

1. The Commissioner fails to take 
enforcement action against the polluter. A 
suit cannot be filed if the Commissioner is 
already acting against the offending party.

2. It is 60 days after the person has given 
the industry and Commissioner notice of the 
v io la tio n .

HB29 facilitates the enforcement of policy enacted by the 
Legislature to protect the environment. This partnership between 
individuals and the Legislature safeguards the environment. As 
such, HB29 provides a vital and necessary tool for the citizens of 
A laska.

prepared by Krista Maciolek and Mollie TaVrucht, 5/8/91.

ALASKA CENTEP FOR THE ENVIRONMENT • ALASKA CHAPTER, SIERRA CLUB • JUNEAU GROUP. SIERRA CLUB • SITKA GROUP, SIERRA CLUB 
KNIK GROUP, SIERRA CLUB • DENALI GROUP. SIERRA CLUB • ANCHORAGE AUDUBON SOCIETY • ARCTIC AUOUBON SOCIETY 
DENALI CITIZENS'COUNCIL • ALASKA FRIENDS OF THE EARTH • JUNEAU AUDUBON SOCIETY • KACHEMAK BAY CONSERVATION SOCIETY 
KENAI PENINSULA AUDUBON SOCIETY • KODIAK AUDUBON SOCIETY • LYNN CANAL CONSERVATION • ALASKA WILOLIFE ALLIANCE 
SITKA CONSERVATION SOCIETY • NORTHERN ALASKA ENVIRONMENTAL CENTER • SOUTHEAST ALASKA CONSERVATION COUNCIL

KNIK KANOERS AND KAYAKERS
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7 )m  Foundation to r the
P R O T E C T I O N  of th. 
C O M M O N  P E O P L E , INC.
P.O.Box 3122, Sitka AK 99835

Testimony In  favor of Houss B i l l  Ho. 29 

bsfore tha 

Senate bmoqtcm  c tM ittM  

Mfcy 14, 1991

Mr. Chairman and umbers of tha Committee:

Thank you for th* opportunity to te s t ify  today. My name i f  F lo rian  Saver, 
and I  am testify ing  on behalf of The Foundation fo r th* Protection of tha 
Common People, In c .; In  favor of H.B. No.29. Our organization ia  
dedicated to the protection of tha c i v i l  and human rights of a l l  
individuals; and tha compliance with a l l  environmental lavs and 
regulations.

We are in favor of th is  leg is lation  because, especially over the la s t  fev 
years, i t  has beccsa increasingly apparent that the Alaska Department of 
Environmental Conservation has a propensity to "resist- a t re s t , u n til 
acted upon by an outaid# force". U ntil th* rods*-' '*’ V  $ changed, th* 
only outside force which ADEC w i l l  have any Inc*. > respond to , is
industry.

Tha citizens.; of Alaska should be provided a forum in which thay can bring 
to lig h t , l it ig a te  and compel enforcement of standing regulations and 
lava. This w i l l  act as an incentive fo r industry to comply with the existing  
lavs and regulations, and make them rea lize  that they v i l l  operate v ith in  
th* la v , or they v i l l  pay th* price ; not the innocent victims of th e ir 
v io lations.

Again, v* ask that you support and pass H.B. 29, as v r itte n , and in  I t s  
entirety .



r c D - i u - r ^  n u n  u s i j l j  l u n i n u  x u o u  i g i _

CURTSS W. FOSTER 
9621 SPRING HILL DRIVE 

ANCHORAGE, AK. 99507-4374

February 10, 1992

Representative Dave Donley J A 9 9
Alaska House of Representatives 
P .O .BoxV MS 3100 
Juneau, AK. 99611

Reference: HB 29 - "An Act Authorizing Suits to Enforce Environmental Laws"
{NOTE: Please enter below comments Into the record.)

Dear Representative Donley:

In reference to HB 29, "An Act Authorizing Suits to Enforce Environmental Laws", I vigorously 
oppose this specific bill and similar bills which violate the principles of establishment of 
agencies and regulations to administer and enforce laws of all the people. This bill is yet 
another example of unnecessary legislation that provides an alternate path for anti-development 
groups to hinder development. It also goe3 beyond the spirit of oversight and provides 
Incentives for "fund-raising" (penalties awarded to the litigant) while creating havoc with free 
enterprise.

i fully support adequate enforcement of current environmental laws and believe the appropriate 
method Is already in place and Is sound, utilizing tU* designated federal and state agencies to 
oversee the regulations promulgated from law. Placing the Interpretation of regulatory 
compliance In the hands of the masses wlil deter from the scientific and practical approaches 
needed to ensure a balance of technology application and business purpose necessary for a stable 
economy.

I urge your efforts to defeat this terrible piece of legislation.

Curtis W. Foster

oc: Rep. B. Bruckman
Rep. D. Choquette
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PUBLIC RELATIONS COUNSELORS 
711 M Streer, Suite 620, Ancriorage, Alaska 99501 (907) 276-1397, FAX (907) 276-7907

February 21, 1992

Representative Dave Donley 
Fax 465-2299
Dear Dave:

Please, please, please kill HB 29 In the Judiciary Committee. There is 
already ample opportunity for public input and legal action to protect Alaska's 
environment in business and resource development activities. HB 29 would 
send a message to prospective investors that Alaska is a risky and undesirable 
place to do business. It would Institutionalize McCarthyism by allowing 
unfounded accusations to block desirable economic activity.

The prospects for a healthy economy in Alaska are very scary. I have 
looked closely at the projections for future oil production and revenues, as I'm 
sure you have. This is the time for Alaska’s leaders to show in the most 
dramatic ways they can that they are working for to make Alaska an attractive 
place to do business.

We must protect the environment and we are doing so. This bill is 
unnecessary and would work against the best interests of our state. Thanks for 
your consideration.

Sincerely,

Tom Brennan 
Chairman



B R E n n c i n
D R E n n c i r L

PUBLIC RELATIONS COUNSELORS 
711 H Street, Suite 620, Anchorage, Alaska 99501 

(907) 276-1397, FAX (907) 276-7907

F e b r u a r y  10, 1 9 9 2

House Judiciary Committee 
% Legislative Information Office 
3111 C Street, Suite 150 
Anchorage, Alaska 99503
Dear Committee Members:
Re: House Bill 29

! will be unable to testify in person on House Bill 29, but would like to ask 
that my written comments be made part of the record. This bill would enable 
citizens to file lawsuits against companies which are "alleged" to have violated 
pollution laws.

Should this bill pass we will have proven the accuracy of the words of Mr. 
Whitekeys:

Every time somebody 
Does something dumb, 

An Alaskan 
Does Something Dumber

Thank you.
Sincerely,

Tom Brennan

A Hill and Knowlton Associate



A L A S K A  T R U C K I N G  A S S O C I A T I O N ,  I N C .
3443 Mlnnasota Drive • Anchorage, Alaska 86503 e PHONE (807) 276-1149 ♦ FAX (907) 274-1946

Chairman Donley and members of the committee/ my name i s  F ran k  J .  
D i l lo n . I  am E x e c u t iv e  D ire c to r  of A laska  T ru ck in g  A s s o c ia t io n , 
In c ,

I  am here  today re p re s e n t in g  the  300 member companies of A la ska  
T ru ck in g  A s s o c ia t io n , In c ,  ATA i s  opposed to  H .B . 29 and asks  th a t  
i t  not be passed ,

In  read ing  H .B . 29 we f in d  i t  o f fe r s  no a d d it io n a l re a l p ro te c t io n  
to  the in t e g r i t y  o f A la s k a 's  environment beyond th e  e x is t in g  
adequate p ro te c t io n  a ffo rd e d  by cu rre n t s t a te  and fe d e ra l law and 
re g u la t io n s . H .B . 29 would seem to  have the p o te n t ia l however to 
fo s te r  by i t s  m isgu ided  a p p lic a t io n  a n eed le ss  burden on the 
Department of En v iro n m en ta l C o n se rva tio n , and th e  b u s in e ss  
community. Fo r exam ple, unfounded a lle g a t io n s  by u nscrupu lous 
b u s in ess  co m p etito rs  co u ld  r e s u l t  in  a lo s s  of p r o d u c t iv i t y ,  
embarrassment and u n necessa ry  le g a l fe e s  fo r  a company and i t s  
employees g u i l t y  o f no environm enta l t ra n s g re s s io n , ATA f in d s  no 
m e r it  in  t h is  b i l l  and u rges th a t  H .B . 29 not be p assed , -  .

Thank y o u .

TESTIMONY OF FRANK J ,  DILLON 
BEFORE

HOUSE JUDICIARY COMMITTEE 
FEBRUARY 7 , 1992



HOUSE JU D IC IA R Y  COMMITTEE
H e a r i n g  o n  H B 2 9  - C i t i z e n  L a w s u i t s

F e b r u a r y  14, 1992

T h a n k  y o u  f o r  t h i s  o p p o r t u n i t y  t o  p r e s e n t  t e s t i m o n y  o n  t h e  
l e g i s l a t i o n  p e n d i n g  b e f o r e  y o u  tod a y .  M y  n a m e  is J o e  
W e h r m a n  w i t h  K o n c o r  F o r e s t  P r o d u c t s  in A n c h o r a g e .

T h e  c o m m i t t e e  is t o  b e  c o m m e n d e d  f o r  s p e n d i n g  t h e  e x t r a  t i m e  
r e q u i r e d  t o  c o n s i d e r  t h i s  l e g i s l a t i o n  i n  d e p t h  b e f o r e  
d e c i d i n g  h o w  t o  p r o c e e d .  T h e  l e g i s l a t i o n  h a s  f a r  r e a c h i n g  
r a m i f i c a t i o n s  t h a t  w i l l  e x t e n d  w e l l  b e y o n d  t h e  s i t u a t i o n s  
a d d r e s s e d  in t h e  b i l l  a t  t h i s  time. If p a s s e d ,  i t  w i l l  
l i t e r a l l y  e s t a b l i s h  l e g i s l a t i v e  p o l i c y  a g a i n s t  of a n y  f o r m  
of d e v e l o p m e n t a l  a c t i v i t y  in A l a s k a .  L e g i s l a t i o n  s u c h  a s  
t h i s  t e n d s  to  e x p a n d  t o  i n c o r p o r a t e  o t h e r  r e g u l a t o r y  
a u t h o r i t i e s  r a t h e r  t h a n  s t a y  l i m i t e d  t o  its o r i g i n a l  s c o p e .

Y o u  h a v e  h e a r d  a n d  w i l l  h e a r  t e s t i m o n y  a b o u t  t h e  b e n i g n  
n a t u r e  of t h i s  b ill, h o w  t h e r e  h a s  b e e n  n o  p r o l i f e r a t i o n  of 
l a w s u i t s  in  o t h e r  j u r i s d i c t i o n s  w h e r e  t h i s  t y p e  of 
l i t i g a t i o n  is a l l o w e d ,  a n d  h o w  s u i t s  f i l e d  in o t h e r  p l a c e s  
h a v e  n o t  b e e n  f r i v o l o u s .  W h a t  y o u  w i l l  n o t  h e a r  a b o u t  is 
t h e  u n w a r r a n t e d  c o s t  t o  i n d u s t r y  o f  d e f e n d i n g  i t s e l f  a g a i n s t  
s u c h  sui t s ,  or t h e  m a s s i v e  o p p o r t u n i t y  l o s s e s  c o n n e c t e d  w i t h  
s u c h  sui t s .  W h a t  y o u  d e f i n i t e l y  w i l l  n o t  h e a r  f r o m  
s u p p o r t e r s  of t h i s  l e g i s l a t i o n  as it n o w  a p p e a r s  is t h a t ,  
u n l i k e  t h i s  bill, w h e r e  s u c h  s u i t s  a r e  n o w  a u t h o r i z e d  t h e  
p e n a l t i e s  d o  n o t  g e n e r a l l y  a c c r u e  t o  t h e  p l a i n t i f f  b u t  
i n s t e a d  g o  t o  t h e  g o v e r n m e n t a l  b o d y  h a v i n g  j u r i s d i c t i o n .  In 
t h o s e  f e w  i n s t a n c e s  w h e r e  p r o v i s i o n  is m a d e  f o r  o u t  o f  c o u r t  
s e t t l e m e n t s  t o  b e  p a y a b l e  t o  t h e  p l a i n t i f f ,  s u i t s  a r e  b e i n g  
u s e d  a s  f o r m  of e n v i r o n m e n t a l i s t  e x t o r t i o n  s i n c e  it is l e s s  
c o s t l y  f o r  t h e  i n d u s t r y  t o  s e t t l e  t h a n  b e a r  t h e  l e g a l  
e x p e n s e s  a n d  o p p o r t u n i t y  l o s s e s  c o n n e c t e d  w i t h  s u c h  
l i t i g a t i o n .

K o n c o r  is w i d e l y  r e c o g n i z e d  a s  b e i n g  o n e  of t h e  m o s t  
e n v i r o n m e n t a l l y  s e n s i t i v e  c o m p a n i e s  in t h e  f o r e s t  p r o d u c t s  
i n d u s t r y .  O u r  o w n e r s  a r e  A l a s k a  n a t i v e s  w i t h  d e e p  t i e s  t o  
b o t h  t h e  l a n d  a n d  a s u b s i s t e n c e  l i f e s t y l e .  W e  g o  f a r  b e y o n d  
t h e  l e t t e r  of t h e  l a w  t o  m a i n t a i n  t h o s e  v a l u e s  f o r  o u r  
s h a r e h o l d e r s .  E v e n  t h e  U n i t e d  F i s h e r m e n  of A l a s k a  h a s  
f o r m a l l y  a c k n o w l e d g e d  o u r  e n v i r o n m e n t a l  e f f o r t s .  In s p i t e  
o f  t h i s  s u c c e s s f u l  t r a c k  r e c o r d ,  w e  m u s t  g o  o n  r e c o r d  as 
b e i n g  o p p o s e d  t o  t h i s  l e g i s l a t i o n .  T h e r e  a r e  s e v e r a l  
r e a s o n s  f o r  t h i s  o p p o s i t i o n .

M a n y  p e o p l e  b e l i e v e  t h a t  t h e r e  is n o  a c c e s s  t o  t h e  c o u r t s  
u n d e r  t h e  p r e s e n t  s y s t e m .  T h a t  is f a r  f r o m  t h e  case. 
I n d i v i d u a l s  and g r o u p s  c a n  a p p e a l  d e c i s i o n s  b y  t h e  v a r i o u s  
a g e n c i e s  in a t i m e l y  m a n n e r  and, a f t e r  e x h a u s t i n g  t h a t



■

a v e n u e ,  c a n  f i l e  suit. W e  h a v e  t o  s u b m i t  l i t e r a l l y  f i l e  
d r a w e r s  f u l l  o f  d a t a  a n d  p e r m i t  a p p l i c a t i o n s  t o  a n y  n u m b e r  
o f  g o v e r n m e n t a l  a g e n c i e s  b e f o r e  w e  c a n  b e g i n  a s i n g l e  
o p e r a t i o n .  A t  a n y  s t e p  in t h e  p r o c e s s  a n y  i n d i v i d u a l  c a n  
f i l e  a n  a p p e a l  a n d  s u b s e q u e n t l y  l i t i g a t e  a n y  a g e n c y  
d e c i s i o n .  T h e r e  a r e  a n  e x t r a o r d i n a r y  n u m b e r  of 
o p p o r t u n i t i e s  f o r  a n  i n d i v i d u a l  t o  i n t e r v e n e  ur V^r p r e s e n t  
s t a t u t e s  if t h e y  b e l i e v e  t h e  e n v i r o n m e n t  is thr x t e n e d  or 
e v e n  if t h e y  j u s t  p l a i n  do  n o t  l i k e  an a g e n c y  d e c i s i o n .

T h e r e  is a t  p r e s e n t  n o  p r o v i s i o n  in s t a t u t e  f o r  p l a i n t i f f s  
t o  m a k e  m o n e y  t o  f u n d  t h e m s e l v e s  w i t h o u t  a n y  f i n a n c i a l  r i s k  
b e i n g  i n c u r r e d .  T h i s  w o u l d  b e  t h e  c a s e  if t h i s  l e g i s l a t i o n  
b e c o m e s  law. F o r  o n e  of  o u r  o p e r a t i o n s  t h a t  h a s  t h u s  far 
b e e n  o v e r  t w o  y e a r s  in t h e  p e r m i t t i n g  p r o c e s s ,  w e  h a v e  b e e n  
a d v i s e d  b y  a s i n g l e  a g e n c y  t h a t  t h e r e  a r e  f i v e  l o c a l  
a t t o r n e y s  l i n e d  u p  t o  f i l e  i n d i v i d u a l  p r o - b o n o  s u i t s  t o  s t o p  
u s  f r o m  l a w f u l l y  a c c e s s i n g  o u r  r e s o u r c e s  b e c a u s e  t h e y  o b j e c t  
t o  t h e  w a y  it w i l l  look.

T h e  p r e s e n t  v e r s i o n  of H B 2 9  is e n t i r e l y  o n e - s i d e d .  xt 
p r o v i d e s  n o  r e m e d y  o r  p r o t e c t i o n  for t h e  d e f e n d a n t  a n d  
a b u n d a n t  i n c e n t i v e  f o r  p o t e n t i a l  p l a i n t i f f s  t o  i n i t i a t e  
sui t s .  T h e  p l a i n t i f f  h a s  n o  f i n a n c i a l  e x p o s u r e .  T h e r e  is 
n o  r e c o g n i t i o n  of t h e  o p p o r t u n i t y  l o s s e s  t h a t  s u c h  s u i t s  
p r e s e n t  f o r  p r i v a t e  c o r p o r a t i o n s .

T h e  c o m m i t t e e  m u s t  u n d e r s t a n d  t h a t  p a s s a g e  of t h i s  
l e g i s l a t i o n  in  a n y  f o r m  w i l l  i n c r e a s e  t h e  b u r d e n  o n  t h e  
c o u r t  s y s t e m  a n d  f u r t h e r  s t r a i n  a g e n c y  s t a f f  t i m e  n o w  
a v a i l a b l e  f o r  t h e  m o n i t o r i n g  a n d  e n f o r c e m e n t  of r e g u l a t i o n s .  
If t h e  C o m m i t t e e  f e e l s  c o m p e l l e d  t o  r e c o m m e n d  p a s s a g e  o f  
t h i s  l e g i s l a t i o n  it m a y  be  p o s s i b l e  to a m e n d  t h e  b i l l  t o  
m a k e  t h e  p l a y i n g  f i e l d  c l o s e r  t o  l evel f o r  a l l  p a r t i e s .

T h e  s t a t u t e  m u s t  l e a v e  n o  d o u b t  as to  t h e  d i s t r i b u t i o n  of 
a n y  f i n e s  a n d / o r  p e n a l t i e s  g o i n g  to  t h e  S t a t e  r a t h e r  t h a n  
t h e  l i t i g a n t .  It m a y  b e  u n c o n s t i t u t i o n a l  t o  d o  w h a t  t h e  
s t a t u t e  as p r e s e n t l y  w r i t t e n  i n d i c a t e s  w i t h  t h e  m o n e y  f r o m  
t h e  s u i t s  in a n y  case.

R e c o g n i t i o n  h a s  to  be i n c o r p o r a t e d  to  i n s u r e  t h a t  a 
s e t t l e m e n t  b e t w e e n  an a g e n c y  a n d  a p o t e n t i a l  d e f e n d a n t  
l e a v e s  b o t h  i m m u n e  f r o m  c i t i z e n  lawsu i t s .

T h e  p r e m i s e  o f  " s u b s t a n t i a l l y  p r e v a i l i n g "  n e e d s  
c l a r i f i c a t i o n  a n d  h a s  t o  b e  a p p l i e d  e q u a l l y  t o  b o t h  s i d e s  of 
t h e  case. L i k e w i s e  t h e  p o t e n t i a l  e x p o s u r e  t o  c o s t s  m u s t  
w o r k  b o t h  w a y s .

T h e r e  m u s t  b e  a b o n d  r e q u i r e d  f r o m  t h e  p l a i n t i f f  t h a t  c o v e r s  
n o t  o n l y  t h e  c o s t  of a d e f e n s e  f r o m  t h e  suit, b u t  a l s o  t h e  
p o t e n t i a l  o p p o r t u n i t y  l o s s e s  t h a t  m i g h t  b e  i n f l i c t e d  o n  t h e  
d e f e n d a n t  as  a r e s u l t  o f  a suit.



T h e  e x e m p t i o n  f o r  c o m m u n i t i e s  m u s t  b e  e l i m i n a t e d .  D u r i n g  
l a s t  y e a r ' s  d e l i b e r a t i o n s  on t h e  b i l l  t h e r e  w a s  w o r d i n g  
a d d e d  t o  e x e m p t  m o s t  c o m m u n i t i e s  in A l a s k a .  A s  o n e  
l e g i s l a t o r  p u t  it b e c a u s e  " c o m m u n i t i e s  c o u l d n ' t  a f f o r d  t o  
d e f e n d  t h e m s e l v e s  a g a i n s t  t h i s  k i n d  of s u i t " .  W e  q u e s t i o n  
w h e t h e r  t h e  l e g i s l a t u r e  r e a l l y  b e l i e v e s  t h a t  t h e  p r i v a t e  
s e c t o r  is in  a b e t t e r  p o s i t i o n  t o  a b s o r b  t h e s e  c o s t s  a n d  
r e m a i n  in b u s i n e s s ?

In  s u m m a r y ,  t h i s  b i l l  s h o u l d  n o t  p a ss. T h e  e n v i r o n m e n t  a n d  
p e o p l e  of  A l a s k a  w o u l d  b e  f a r  b e t t e r  s e r v e d  if t h e  
r e g u l a t o r y  a g e n c i e s  w e r e  a d e q u a t e l y  f u n d e d  t o  a d m i n i s t e r  
e x i s t i n g  r e g u l a t i o n s  t h a n  t o  h a v e  t h i s  b i l l  p a s s e d  i n t o  law. 
M a i n t a i n i n g  a v i a b l e  b a l a n c e  b e t w e e n  t h e  n e e d s  o f  m a n  a n d  
o u r  e n v i r o n m e n t  is s u p p o s e d  t o  b e  w h a t  t h e  e n v i r o n m e n t a l  
m o v e m e n t  is a l l  about.

T h a n k  y o u  f o r  a l l o w i n g  m e  t h e  o p p o r t u n i t y  t o  p r e s e n t  t h e s e  
t h o u g h t s  f o r  y o u r  c o n s i d e r a t i o n .
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To

R e p . D a v e  D o n l e y

H o u s e  J u d i c i a r y  Co m m i t t e e

Juneau, Ak.

Subj e c t :

CS SS HB  29 (Resources)

"An A c t  a u t h o r i z i n g  suits to e n f o r c e  e n v i r o n m e n t a l  laws"

A G C  o f  A l a s k a  is s t r o n g l y  o p p o s e d  to this bill.

Thi s is a n o t h e r  e x am pl e of c o m p l e t e l y  u n n e s s a r y  le gi sl a t i o n !  M o r e  

t h a n  s u f f i c i e n t  laws a n d  r e g u l a t i o n s  a r e  in p l a c e  to p r o t e c t  the 

e n v i r o n m e n t  f r o m  p o l l u t i o n  a n d  e n a b l e  a d e q u a t e  e n f o r c e m e n t  of its 

pr o v i si on s.  P r i v a t e  i n d i v i d u a l s  a n d  g r o u p s  h a v e  e n o u g h  a c c e s s  to the 

p r o c e s s e s  to sa f e g u a r d  e n f o r c e m e n t  a n d  c o r r e c t i v e  a c tio ns  t h r o u g h  th e 

e s t a b l i s h e d  law  e n f o r c e m e n t  a g e n c i e s  at all G o v e r n m e n t a l  levels.

Thi s b i l l  does n o t  o n l y  c r e a t e  u n w a r r a n t e d  i n t e r f e r e n c e  f r o m  p r i v a t e  

so u r c e s  into G o v e r n m e n t a l  affairs, it c r e a t e s  a l s o  i n c r e d i b l e  p o s s i­

b i l i t i e s  for e x c e s s i v e  costs, c o n f u s i o n  ov e r  j u r i s d i c t i o n  a n d  in s u m m a r y  

is b a d  p u b l i c  policy.

This b i l l  d e s e r v e s  to die in committee.

D i r e c t o r
FAIRBANKS P.O. BOX60035 • FAIRBANKS, AK99706 (907)452-1809

JUNEAU134 N. FRANKLIN. SUITE A • JUNEAU. AK 99801 (907) 586-1740
SOLDOTNA P.O. BOX 350 • SOLDOTNA. AK 99669 (907)262-2485
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H O U S E  B I L L  29
P U B L I C  T E S T I M O N Y  H O U S E  J U D I C I A R Y  C O M M I T T E E ,  2 / 1 4 / 9 2

In l i e u  o f  o u r  p e r s o n a l  a p p e a r a n c e  p l e a s e  r e a d  o u r  o b j e c t i o n  to 
-this b i l l  i n t o  t h e  r e c o r d .

W e  s t r o n g l y  o b j e c t  t o  HB29, C S  F O R  S P O N S O R  S U B S T I T U T E  F O R K  H O U S E  
B I L L  29 ( R E S O U R C E S ) ,  s p o n s o r e d  b y  R e p r e s e n t a t i v e s  K o p o n e n ,  B r o w n  
a n d  El l i s .  A s  it w o u l d  a p p a r e n t l y  a l l o w  a n y o n e  to b r i n g  s u i t  
a g a i n s t  e n t i t i e s  " A L L E G E D "  t o  h a v e  v i o l a t e d  p o l l u t i o n  c o n t r o l  laws, 
it w o u l d  m i t i g a t e  b a s i c  r i g h t s  g u a r a n t e e d  u n d e r  o u r  c o n s t i t u t i o n a l  
s y s t e m  i n  d e n y i n g  d u e  p r o c e s s  a n d  a s s u m p t i o n  o f  i n n o c e n c e .

T h i s  b i l l  is n o t  n e c e s s a r y .  T h e r e  a r e  i n  p l a c e  p o l i c i e s ,  
g u i d e l i n e s ,  p l a n s  a n d  l a w s  b y  w h i c h  c o m p a n i e s  m u s t  o p e r a t e  to 
r e c e i v e  a p e r m i t  f o r  m o s t  a c t i v i t i e s .  T h e  s t a t e  w o u l d  b e  r e m i s s  if 
t h e y  f a i l e d  t o  m o n i t o r  t h e  p e r m i t t e d  a c t i v i t i e s .  V i o l a t i o n s  s h o u l d  
b e  a d d r e s s e d  b y  t h e  state, b u t  a n y  i n d i v i d u a l  m a y  at p r e s e n t  fi l e  
s u i t  w i t h  ca u s e .  H o w e v e r ,  t o  p e r m i t  c i v i l  s u i t  b a s e d  o n  a l l e g e d  
v i o l a t i o n s  is c o n t r a r y  to  r e a s o n  a n d  w i l l  s t a g n a t e  e f f o r t s  b y  
i n d u s t r y  to  d e v e l o p  o u r  r e s o u r c e s .  T h e  l i k e l i h o o d  o f  n u i s a n c e  s u i t s  
( w i t h o u t  f o u n d a t i o n  b u t  w h i c h ,  o n c e  i n t o  t h e  system, m u s t  b e  
a d d r e s s e d )  w i l l  b e  a s e r i o u s  d e t r i m e n t  to  t h e  a t m o s p h e r e  o f  d o i n g  
b u s i n e s s  i n  A l a s k a .

S i n c e r e l y ,

P A L M E R  E C O N O M I C  
D E V E L O P M E N T  A U T H O R I T Y

PO Box 2315 • Palmer, Alaska 99645 • Phone (V07) 745-7332/ Fax (907) 745-6733



Formerly ERT

February 18, 1992
ENSR Consulting 
iiikI Engineering

Representative Dave Donley 
Chairman, House Judiciary Committee

750 West Second Avenue 
Suite 100
Anchorage, AK 99501 
(907) 276-4302

State Capitol, Room 120 
Juneau, Alaska 99801-1182

Re: House Bill 29, "An Act Authorizing Suits to Enforce Environmental Laws"

Dear Mr. Donley:

I am writing to express my opposition to the above-referenced bill. This bill, if passed in its 
present form, will allow anyone with an anti-development persuasion to file a lawsuit against 
companies who are only alleged to have violated environmental laws. This is clearly another 
attempt to give the anti-development environmental lobby additional ammunition to use against 
those in the resources businesses.

We already have a plethora of environmental regulations and agencies with enforcement powers 
to see that these regulations are carried out. The employees of these agencies are at least 
formally trained and have some technical foundation for their enforcement roles. House Bill 29 
would essentially give the general public the right to practice enforcement in the court house, 
but without technical foundation required. Political persuasion would be the underlying 
motivation.

The authors of House Bill 29 (Kopenen, Brown, and Ellis) have a reputation of consistently 
proposing this type of anti-development legislation. Apparently, they have never figured out 
what drives Alaska’s economy; at least what there is left of it. It looks to me like these people 
are in the process of biting the hand that feeds them. They have done sufficient damage 
already in past sessions of the legislature. Enough is enough. I may not be the brightest guy 
in the world, but I can clearly identify stupidity when I see it and HB29 surely qualifies.

Please do all you can to see that this dangerous piece of special interest legislation never sees 
the light of day.

Robert C. Gardner
Regional Director, Technical Services

cc:; Loren Leman 
Mark Hanley 
Niilo Hoponen 
Kay Brown 
Johnny Ellis
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From: Bill Webb, General Manager

To; REPRESENTATIVE DAVE DONLEY Date: 2 -2 0 -9 2

Prom: The A l l ia n ce  -  Fax 561-8870 Page 1 o f  1

Itl
3rd Hearings on House B i l l  29 -  The Stop A ll  Development B i l l

As our 350+ member companies c o n t in u e  to  p lan on downsizing t h e i r  
companies due to lack of v i a b l e  f u t u r e  development p r o j e c t s  in  Alaska; the  
liouti° J u d ic ia r y  Committee i s  u s in g  t h e i r  t ime to  hold ANOTHER h e a r in g  on 
limine B i l l  29 th a t  would cause  our members to  f u r t h e r  reduce t h e i r  fu tu r e  
n 1 mis because "ALLEDGED ACTS" charged  by peop le  with  "NO STANDING" would be 
>,1, 1 ,, to  make our s t a t e ’ s  f u t u r e  development even more d i f f i c u l t  than i t  i s

now.

We s t r o n g l y  su g g e s t  t h a t  your committee devote  i t s  time to  working on 
l o a i s l a t i o n  th a t  w i l l  promote jo b s  in  Alaska. House B i l l  29 should  simply 
a tay  in  your committee u n t i l  th e  REAL PROBLEMS OF ALASKA ARE RESOLVED.

We w i l l  be most i n t e r e s t e d  in  how you v o te  on t h i s  b i l l .

S in c e r e ly  yours,

B i l l  Webb



W H m m a n M M n
0 2 /2 1 /9 2  1 1 :3 6  ‘iS‘907 265 7507 FLEET SALES DEPT

1300 E. Stn. Avenue 
Anchorage, Alaska 99501
Phone (907) 279-9641 
FAX (907) 276-8942

SERVING AlASKANS SINCE 19/4V.

F E B R U A R Y  21, 1992

R E P R E S E N T A T I V E  DAVE DONLEY 

HB 291

D E A R  MR.. DONLEY,

V E R Y  SHORTLY YOU A R E  GOING TO V O T E  O N  THIS BILL. N E E DLES S 
TO SAY, A  N O  V O T E  IS DEFINETL Y T H E  R I G H T  V O T E  F O R  THE BUSINESS 
A N D  I N D U S T R Y  OF ALASKA. THIS IS THE W R O N G  TYPE OF L E G I S L A T I O N  
TO B E  S P E N D I N G  YOUR VALUABL E TIME  ON, LET'S P R O M O T E  .SOME BILLS 
T H A T  W I L L  H E L P  A N D  EXPAND OUR E C O N O M Y  A N D  NOT ONE'S THAT PUT 
A N O T H E R  N O O S E  AROUND O U R  NECKS.

THANKS F O R  YOUR A T T E N T I O N  A N D  C O N C E R N  T O W A R D  THIS ISSUE.

AGAIN, PLEASE V O T E  NO!

B E S T  REGARDS,

D U A N E  MATH ES
F L E E T  SALES M A NAGER
907-265-7523

Chevroler • Pontiac • Oldsmobile • Cadillac • Buick GMC Trucks



SENT BYSVECO ESTIMATING/ENGR I 2-21-92 111:56AM ! 9072648810-* 907 465 22991# 1

TO: Dave D on ley  FAX: 46 5 -2299

FROM: G ordon S te v e n s

10301 T r e e  Top Lane 

A n ch o ra g e ,  A la sk a  99516

R e f e r e n c e  House B i l l  2 9 : T h is  b i l l  w i l l  a l l o w  t h e  m i n o r i t y  t o  

o v e r r u l e  t h e  m a j o r i t y  c o n t r a r y  t o  t h e  p r i n c i p l e s  o f  d e m o c r a t i c  

g ov ern m en t . A f t e r  t h e  a p p r o p r i a t e  f e d e r a l ,  s t a t e  and l o c a l  p e r m i t s  

h a v e  b een  g r a n t e d ,  t h i s  b i l l  w ou ld  a l l o w  anyone who d o e s n ' t  w ant a 

p r o j e c t  t o  g o  fo rw a rd  t o  t a k e  c o u r t  a c t i o n  and a t  l e a s t  d e l a y  t h e  

w ork . D e la y  means added c o s t s  and , i f  t h e  p r o j e c t  i s  c a n c e l l e d ,  

l o s s  o f  JOBS. The g o v e r n m e n t 's  r e p u t a t i o n  i s  low  en ou gh  now w i t h o u t  

ev en  c o n s i d e r i n g  a b i l l  su ch  a s  H3 2 9 . KILL IT  and sp e n d  y o u r  t im e  

m ore p r o d u c t i v e l y  e l s e w h e r e .



SENT BY:FRONTIER TRANSPORT. 2-21-92 ;11:02AM : FRONTIER TRANSPORT.-t
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907 465 2299;# 1/ 1

TO» Al a s k a  S t a t e  R e p r e s e n t a t i v e  Da v e  D o n l e y  
Fax* 4 6 5 - 2 2 9 9

FROM: Eugene J u V e t t e

DATE; F e b r u a r y  21, 1992

PAGEs 1 of 1

D e a r  R e p r e s e n t a t i v e  Donleyi

I ara s e n ding this fax to e x p r e s s  my f e e l i n g s  o p p o s i n g  H . B . 29 as I 
u n d e r s t a n d  it.

W i t h o u t  proof or at l e ast r e a s o n a b l e  cause, d e v e l o p m e n t a l  p r o j e c t s  
s h o u l d  not be put in j e o p a r d y  o n  a whim.

T h a n k  you,

E u g e n e  Juvette 
14 291 Jcirvi Drive 
A n c h o r a g e ,  A l a s k a  
(907) 345-5104



Ecology 
Responsibility 
Nonviolence 
Base Democracy

Personal and Social Responsibility 
Nonviolence 

Decentralization 
Community-based Economics

Ecological Wisdom 
Grassroots Democracy

G r e e n  P a r t y  o f  A l a s k a Postpatriarchal Values 
Respect for Diversity 
Global Responsibility

106 W. BUNNELL AVE. HOMER, A K  99603 

(907) 235-7601
Future Focus/Sustainability

R e p r e s e n t a t i v e  D a v e  D o n l e y  
Chair, H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  
J u n eau, A K  9 9 8 0 1 - 1 1 8 2

RE: HB  29

F e b r u a r y  14, 1S92

D e a r  R e p r e s e n t a t i v e  D o n l e y ,

I a m  w r i t i n g  i n  s u p p o r t  of H o u s e  B i l l  29 - "An A c t  a u t h o r i z i n g  
s u i t s  to  e n f o r c e  e n v i r o n m e n t a l  laws". I d i d  a t t e n d  t h e  l e g i s l a t i v e  
t e l e c o n f e r e n c e  y o u r  c o m m i t t e e  h e l d  t h i s  a f t e r n o o n ,  b u t  
u n f o r t u n a t e l y  d i d  n o t  g e t  a c h a n c e  t o  t e s t i f y .  I u n d e r s t a n d  t h a t  
t h e s e  m e e t i n g s  a r e  u n d e r  c e r t a i n  t i m e  c o n s t r a i n t s  b u t  I d o  w i s h  t o  
p o i n t  o u t  t h a t  y o u  c o n c e n t r a t e d  a l m o s t  e x c l u s i v e l y  o n  A n c h o r a g e ,  
t a k i n g  t e s t i m o n y  f r o m  e i g h t  or n i n e  p e o p l e  i n  a r o w  f r o m  t h a t  o n e  
l o c a t i o n .  I f e e l  it w o u l d  h a v e  b e e n  m o r e  a p p r o p r i a t e  to s w i t c h  
l o c a t i o n s  m o r e  f r e q u e n t l y  t o  a l l o w  a b r o a d e r  s p e c t r u m  of  o p i n i o n s  
to  b e  heard.

A f t e r  l i s t e n i n g  t o  t h e  t e s t i m o n y  t o d a y  I w a s  s t r u c k  b y  t h e  
v e h e m e n c e  of t h e  o p p o s i t i o n  t o  it b y  i n d u s t r y  s p o k e s p e r s o n ' .  T h a t  
a l o n e  i n d i c a t e s  t o  m e  t h a t  i t  is a b i l l  w i t h  t h e  g e n e r a l  p u b l i c ' s  
i n t e r e s t  a t  h e a r t  a n d  w o u l d  b e  e f f e c t i v e  in its i n t e n t i o n s .  I h e a r d  
s e v e r a l  p e o p l e  m e n t i o n  t h a t  t h e  b i l l  is f o d d e r  f o r  " m e d d l e s o m e "  
p e o p l e  a n d  " a n t i - d e v e l o p m e n t  t y p e s " .  Th i s  is e x t r e m e l y  w o r r i s o m e ,  
s i n c e  it d e n i e s  t h e  f a c t  t h a t  p r i v a t e  c i t i z e n s  c o u l d  h a v e  r e a l  
c o n c e r n s  a b o u t  t h e  d e g r a d a t i o n  of o u r  e n v i r o n m e n t  a n d  t h e  r e s u l t a n t  
d a n g e r  to  the p u b l i c  h e a l t h .  HB 29 w i l l  p r o v i d e  o n e  m o r e  l a y e r  of 
c i t i z e n  o v e r s i g h t ,  a n o t i o n  t h a t  is of g r o w i n g  c o n c e r n  a n d  
i m p o r t a n c e .  Indeed, c i t i z e n  o v e r s i g h t  of i n d u s t r y  a n d  g o v e r n m e n t  
r e g u l a t o r s  is t h e  b a s i s  of a t r u e  d e m o c r a c y .  M o r e o v e r ,  c o n c e r n  f o r  
t h e  e n v i r o n m e n t  s h o u l d  n o t  b e  a u t o m a t i c a l l y  l i n k e d  t o  " a n t i­
d e v e l o p m e n t "  a t t i t u d e s .  W h a t  is h a p p e n i n g  is t h a t  m o r e  a n d  m o r e  
p e o p l e  a r e  a s k i n g  t h a t  w e  p r o c e e d  w i t h  d e v e l o p m e n t  i n  a m o r e  
c a r e f u l  m a n n e r  t h a n  in t h e  past, w i t h  a h e a l t h y  r e g a r d  f o r  t h e  
e f f e c t s  o n  t h e  e n v i r o n m e n t  a n d  t h e  s o c i o - e c o n o m i c  i m p a c t s  on t h e  
l o c a l  c i t i z e n r y .  P e o p l e  a r e  a s k i n g  "who r e a l l y  b e n e f i t s ? " ;  " w hat 
a r e  t h e  o v e r a l l  e f f e c t s  of t h e  d e v e l o p m e n t ? "  a n d  "is t h e  p r o j e c t  
s u s t a i n a b l e  a n d  is it t h e  w i s e s t  u s e  of r e s o u r c e s ? "

[ OVE R ]

I’aid for by the Green Party o f Alaska. Tim Feller. Treasurer



T h e r e  is no i n c e n t i v e  f o r  a p r i v a t e  c i t i z e n  t o  b r i n g  a 
" f r i v i l o u s "  s u i t  a g a i n s t  a n  " a l l e g e d "  p o l l u t e r .  I s u p p o r t  
R e p r e s e n t a t i v e  K o p o n e n ' s  a m e n d m e n t  d e l e t i n g  t h e  c l a u s e  t h a t  w o u l d  
a l l o w  f u n d s  to b e  a w a r d e d  to  501 (c) 3 o r g a n i z a t i o n s .  A n y  m o n e t a r y  
a w a r d s  s h o u l d  b e  f o r  r e s t o r a t i o n  o r  r e h a b i l i t a t i o n  o f  e n v i r o n m e n t a l  
d a m a g e ,  a n d  e n i v r o n m e n t a l  e d u c a t i o n .  T h e  f e a r  of  " f r i v i l o u s "  s u i t s  
s h o w s  a l a c k  of t r u s t  - e g u a l  t o  t h e  p u b l i c ' s  l a c k  of  t r u s t  of 
i n d u s t r y  t o  o p e r a t e  in a n  e n v i r o n m e n t a l l y  r e s p o n s i b l e  m a n n e r  a n d  
t h e  a b i l i t y  a n d  d e s i r e  of g o v e r n m e n t  t o  e n f o r c e  r e g u l a t i o n s .  I m u s t  
s a y  t h a t  t h e  p u b l i c  has a m p l e  e v i d e n c e  in s u p p o r t  o f  t h e i r  fear. 
H o w e v e r ,  t h i s  is a v i c i o u s  c y c l e  t h a t  w i l l  o n l y  b e  b r o k e n  b y  
a l l o w i n g  i n d u s t r y  a n d  t h e  g e n e r a l  p u b l i c  t o  w o r k  t o g e t h e r ,  t o  e n t e r  
i n t o  " c o m p a c t s "  f o r  t h e  b e n e f i t  o f  all. T h e  r o l e  of g o v e r n m e n t  is 
t o  c a r r y  o u t  t h e  w i l l  of t h e  p e o p l e .

A  c i t i z e n  b r i n g i n g  s u i t  a g a i n s t  a c o m p a n y  o r  g o v e r n m e n t  a g e n c y  
u n d e r  t h e  p r o v i s i o n s  of t h i s  b i l l  w o u l d  h a v e  t o  b e  a n y t h i n g  b u t  
" f r i v i l o u s " .  T h e r e  is n o  p o s s i b i l i t y  of  p e r s o n a l  g a i n  a n d  if t h e  
j u d g e m e n t  is in f a v o r  of t h e  d e f e n d a n t ,  t h e y  o r  t h e i r  l a w y e r s  w o u l d  
b e  l i a b l e  f o r  c o u r t  costs.

In m a n y  r e s p e c t s  it is e x t r e m e l y  u n f o r t u n a t e  to  u s e  t h e  t h r e a t  
of  l i t i g a t i o n  t o  f o r c e  c o m p l i a n c e  w i t h  e n v i r o n m e n t a l  r e g u l a t i o n s  
b u t  u n t i l  t h e  p e o p l e ' s  c o n c e r n s  a r e  a l l a y e d  b y  p e r f o r m a n c e  b y  
i n d u s t r y  a n d  g o v e r n m e n t ,  w e  n e e d  t h e  a b i l i t y  t o  o v e r s e e  o p e r a t i o n s  
a n d  e n s u r e  c o m p l i a n c e .  In a p e r f e c t  w o r l d ,  t h e r e  w o u l d  b e  no 
p o l l u t i o n ,  no t h r e a t s  o f  f i n e s  o r  l i t i g a t i o n ,  n o  l a c k  of tr u s t .  
U n t i l  t h e  p e o p l e  a r e  a s s u r e d  t h a t  w e  a r e  h e a d i n g  t o w a r d s  t h a t  
p e r f e c t  world, w e  n e e d  HB  29 t o  p r o t e c t  o u r  i n t e r e s t s  a n d  a l l a y  o u r  
f e a r s .

T h e  m o d e r n  w o r l d  is w a k i n g  u p  t o  t h e  f a c t  t h a t  s t r o n g  laws 
p r o t e c t i n g  t h e  e n v i r o n m e n t  a n d  t h e  p u b l i c  h e a l t h ,  l a w s  t h a t  a r e  
s t r i c t l y  e n f o r c e d ,  a r e  b e c o m i n g  i n c r e a s i n g l y  n e c e s s a r y .  T h e r e  is 
a r e a l  b e n e f i t  h e r e  too. S t r o n g  e n v i r o n m e n t a l  la w s  i n c r e a s e  
i n v e n t i v e n e s s  a n d  c r e a t i v i t y  o n  t h e  p a r t  of i n d u s t r y .  T h e y  f o s t e r  
a h e a l t h y  c o m p e t i t i o n  b e t w e e n  c o m p a n i e s  t o  r e d u c e  p o l l u t i o n  a n d  
w a s t e ;  u l t i m a t e l y  t h e y  w i l l  m a k e  i n d u s t r y  m o r e  e f f i c i e n t ,  m o r e  
c o m p e t i t i v e  a n d  m o r e  p r o f i t a b l e .  In t h e  f a c e  of  s t r o n g  
e n v i r o n m e n t a l  s t a n d a r d s ,  c o m p a n i e s  t h a t  p r o m o t e  " g o o d  h o u s e k e e p i n g "  
p r a c t i c e s ,  c o m p l y i n g  w i t h  t h e  law, w i l l  c a p t u r e  a g r e a t e r  s h a r e  of 
t h e i r  m a r k e t s ,  b o t h  a t  h o m e  a n d  a b r o a d .  In this, e v e r y b o d y  p r o f i t s .

T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  t o  c o n s i d e r  t h e s e  v i e w s  a n d  o n c e  
a g a i n  I e n c o u r a g e  y o u  to  m o v e  t h i s  b i l l  f o r w a r d  w i t h  y o u r  s u p p o r t .

cc: R e p s  K o p o n e n ,  Bro w n ,  N a v a r r e ,  G . P h i l l i p s  
C. B r o die, V i c e - P r e s i d e n t ,  U s i b e l l i  C o a l  
R. B o r r e l l ,  A l a s k a  M i n e r s  A s s o c i a t i o n  
J. W h i t m o r e ,  Chair, G r e e n  P a r t y  of A l a s k a  
G r e e n  P a r t y  S t a t e  C o u n c i l

B e n n  L e v i n e
B i o s y s t e m s  & E n e r g y  A d v i s o r
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UDELHOVEN
Oilfield System Services. Incorporated 11401 Olive Lane 

Anchorage, Alaska 09515 
Fax 007-522-2541 
007*344-1577

F e b r u a r y  2 4 ,  1 9 9 2

Dear Dave,

I a m  a s k i n g  y o u r  h e l p  t o  k i l l  t h e  HB 2 9  B i l l  ( A n  A c t  A u t h o r i z i n g  S u i t s  

To  E n f o r c e  E n v i r o n m e n t a l  L a w s ) .  T h i s  Bi l l ,  i f  i t  b e c o m e s  l a w ,  w o u l d  

a l l o w  e x t r e m e  f  v i r o n m e n t a l i s t s  t o  d e a l  a  d e a t h  b l o w  t o  f u t u r e  

d e v e l o p m e n t  i n  A l a s k a .

T h a n k  y o u  f o r  y o u r  h e l p  i n  t h i s  m a t t e r .

An Alaskan Corporation North District South District
Established 1970 P.O. Box 3 4 0 1 0 3  P.O Box 1129

Prudhoe Bay. AK 99734 Soldotna, AK 99669
_ _ _ ______________________________________________________907-659*2634 907-262*9121
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TELEFAX  COVER PAGE

FROM: SEWARD TELEFAX NO. 907-224-3937 DATE:___ 2 1 .2 U .S 2  -
PLEASE DELIVERY THE FOLLOWING PAGES TO:

NAMF; REPRESENTATIVE DAVE..DONLEY_________

FIRM:  HOUSE OF REPRESENTATIVES______________
CITY: J U N E A U , A K ____________________________________

FAX#: ( ,_ 9 0 l l ____ 4 6 5 - 2 2 9 9 ________________________________
RE: HB_29________________________________________________

TOTAL NUMBER OF PAGES INCLUDING THIS PAGE: _____3----------- --------- ,-----------------
COMMENTS: PLEASE BE ADVISED THAT WE STRONGLY QEP-O.SE---------

HOUSE BTT.T. 9Q ( AN ACT AUTHORIZING SUTTS TQ .ENFORCE______

ENVIRONMENTAL LAWS). THIS ACT WILL ALLOW JUST ABOUT

ANYONE TO ‘SUE TO STOP DEVELOPMENT PROJECTS BECAUSE OF

ALLEGED VIOLATIONS OF ENVIRONMENTAL LAWS. THIS BILL

TS A NIGHTMARE AND SHOULD DIE IN COMMITTEE._______________

SIGNED: X w .
HARBOR ENTERPRISES, INC.
DALE R. LINDSEY, PRESIDENT^

PLEASE NOTIFY US IMMEDIATELY IF YOU DO NOT RECEIVE ALL PAGES
OPERATOR:_______________________________   at 907-224-3190
WE ARE TRANSMITTING FROM A PANAFAX 400 AD, GROUP THREE FAX.

Corporate Tolefax Numbers

DUTCH HARBOR ..................... 907-581-1431 KODIAK....................................... 907-486-6833
ANCHORAGE 907-258-2362 N IKISKI....................................... 907-776-8088
SEATTLE ............................  206-283-0075

A Pioneer Alaskan Company Specializing in Petroleum Marketing to the Marine Industry.



February 21, 1992
K o n i         M

3501 D ena li. Suite 202
A nch o rag e , A laska 99503
(9 07 ) 562-3335 FAX (9 07 ) 562-0599

Representative Dave Donley 
Alaska House of Representatives 
P.O. Box V
Anchorage, Alaska 99811

Dear Representative Donley:

We urge you to not support HB-29. As a small business involved in resource development this bill 
if passed will be a disaster to us. It allows anyone with an attorney to stop our operations, even if 
we are doing everything properly. There is already much public involvement in the legislature and 
administration portion of laws for citizens to participate.

Why doesn’t the bill create a level playing field for those involved. The environmentalists who will 
use this bill for the sole purpose of stopping or delaying a project have nothing to lose. If this bill 
passes it should at a minimum require environmental groups to post a bond and if charges are 
false they should pay damages. These damages at a minimum should include attorney fees, costs 
of delay, lost profits, etc. If the business is wrong that we will pay whatever fine is appropriate. If 
this bill is not that harmful to small business, why were small communities removed?

In summary, we urge you to not support this anti business bill. Alaska business already have 
dozens of laws we must comply with to assure the environment is protected. This bill will only 
delay and bankrupt legitimate Alaskan businesses. It will be used as a tool of extremist 
environmental groups to stop legitimate operations.

S i n c e r e l y ,

J L S / j e s
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February 21, 1992 VIA FAX

Representative Dave Donley 
Alaska State Legislature 
P.O. Box V  
Juneau, AK 99801

Dear Representative Donley:

The process of trying to conduct any resource development activity, or 
for that matter any business activity at all, in the state of Alaska is 
already extremely burdensome given the myriad of rules, regulations, 
permit requirements and "watch dog" agencies.

The passage of H.B 29 would turn a difficult world into an impossible 
world. This law borders on lunacy. I would hope that w e  can count on 
your support to kill this nonsensical piece of legislation in committee.
It is not even worthy of a vote by the full House (or legislature).

sincerely,
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DEPARTMENT OF LAW
OFFICE O F  THE A T T O R N E Y  G E N E R A L

F e b r u a r y  19, 1992

WALTER J. HICKEL, GOVERNOR

REPLY TO:
□ 1031 W  4th AVEN UE SU ITE  200 

ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550
FAX: (907) 276-3697

□ KEY BANK  BU ILD ING
100 CUSHM AN ST. SU ITE 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE: (907) 452-1568 
FAX: (907) 456-1317
P.O. BOX K -  STATE CAPITOL  
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600 
FAX: (907) 463-5295

H o u s e  J u d i c i a r y  C o m m i t t e e  
C a p i t o l  B u i l d i n g  
F i r s t  F l o o r ,  R o o m  1 2 0  
J u n e a u ,  A K  9 9 8 0 1

RE: D e p a r t m e n t  o f  L a w ,  D e p a r t m e n t
of E n v i r o n m e n t a l  C o n s e r v a t i o n  
C o m m e n t s  o n  H B 2 9

V I A  H A N D  D E L I V E R Y

H o n o r a b l e  L e g i s l a t o r s :

I n a s m u c h  a s  y o u  d i d  n o t  h a v e  t i m e  f o r  m y  o r a l  t e s t i m o n y ,  
I a m  s u b m i t t i n g  t h e  f o l l o w i n g  f o r  y o u r  c o n s i d e r a t i o n :

1. P r e p a r e d  t e s t i m o n y ;  —

2. S u g g e s t e d  a m e n d m e n t s ;  a n d

3. C o r r e s p o n d e n c e  f r o m  t h e  D e p a r t m e n t  of C o m m u n i t y  a n d  
R e g i o n a l  A f f a i r s  r e g a r d i n g  c i t i e s  w i t h  f u l l  v a l u e  
d e t e r m i n a t i o n  i n  e x c e s s  o f  $ 1 0 0 , 0 0 0 , 0 0 0 .

0 3 - C 5 L H
[inntcd on recycled paper t) y C.D.



H ou se  J u d i c i a r y  C om m it te e F e b r u a r y  1 9 ,  1 9 9 2
P a g e  2

P l e a s e  a d d  t h e s e  d o c u m e n t s  to y o u r  l e g i s l a t i v e  r e c o r d  a n d  c o n s i d e r  
t h e m  a f o r m a l  p o s i t i o n  s t a t e m e n t  f r o m  t h e  D e p a r t m e n t s  of L a w  a n d  
E n v i r o n m e n t a l  C o n s e r v a t i o n .

S i n c e r e l y ,

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

By:
R o b e r t  K. R e g e s  Jr.

A s s i s t a n t  A t t o r n e y  G e n e r a l

R K R : b g a

E n c l o s u r e s

cc: R e p r e s e n t a t i v e  K o p o n e n



H O U S E  B I L L  29 
C O M M E N T S  B E F O R E  T H E  H O U S E  J U D I C I A R Y  C O M M I T T E E  

R O B E R T  K. R E G E S  J R .
O N  B E H A L F  O F  T H E  A L A S K A  

D E P A R T M E N T  O F  L A W  
A N D

D E P A R T M E N T  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N  

F E B R U A R Y  14, 1 9 9 2

W e  a r e  n o t  o p p o s e d  t o  t h e  c o n c e p t  o f  p r o v i d i n g  a c a u s e  of  
a c t i o n  t o  c i t i z e n s  so t h a t  t h e y  m a y  e n f o r c e  c h a p t e r s  4 6 . 0 3 . ,  4 6 . 0 4  
a n d  4 6 . 0 9 .  H o w e v e r ,  w e  c a n n o t  s u p p o r t  t h e  d r a f t  o f  H B  29 w h i c h  is 
b e f o r e  y o u  now. 1\ F r o m  o u r  p e r s p e c t i v e ,  t h e  s p e c i f i c  
s h o r t c o m i n g s  o f  t h a t  b i l l  a r e  a s  f o l l o w s :

D A M A G E S  A G A I N S T  T H E  S T A T E

S o m e  c o m m e n t a t o r s  h a v e  s u g g e s t e d  t h a t  t h e  b i l l  i s  n o t  
d e s i g n e d  t o  a l l o w  a c i t i z e n  t o  s e c u r e  d a m a g e s  (money) f r o m  t h e  
s t a t e .  H o w e v e r ,  s e c t i o n  2 of t h e  b i l l  p r o c l a i m s ,  i n  p e r t i n e n t  
p a rt:

[A] p e r s o n  w h o  h a s  a n  i n t e r e s t  t h a t  is o r  m a y  b e  
a d v e r s e l y  a f f e c t e d  b y  t h e  v i o l a t i o n  m a y  f i l e  a 
c i v i l  a c t i o n  a g a i n s t . . .  t h e  s t a t e  o r  a n  a g e n c y  o f  
t h e  s t a t e . .

S u c h  a s u i t  w o u l d  b e  a s u i t  u n d e r  (d) (1) o f  A S  4 6 . 0 3 . 8 7 0 .  T h e  b i l l  
g o e s  o n  t o  say:

In a n  a c t i o n  u n d e r  ( d ) (1) of t h i s  s e c t i o n ,  t h e  
c o u r t  m a y  . . . o r d e r  o t h e r  r e l i e f .

T h i s  is f o u n d  i n  t h e  p r o p o s e d  A S  4 6 . 0 3 . 8 7 0 ( f ) .

It i s  h a r d  to i m a g i n e  a b r o a d e r  a u t h o r i z a t i o n .  C l e a r l y ,  
t h i s  l a n g u a g e  w o u l d  a l l o w  a  p l a i n t i f f  t o  r e c o v e r  d a m a g e s  a g a i n s t  
t h e  s t a t e  w h e n e v e r  t h e  s t a t e ,  or a n  a g e n c y  of t h e  s t a t e  is a l l e g e d  
t o  b e  in v i o l a t i o n  of a law, r e g u l a t i o n ,  p e r m i t ,  p l a n ,  or o r d e r  
e s t a b l i s h e d  u n d e r  A S  46.03, 4 6 . 0 4  o r  46. 0 9 .  T h i s  is n o t  i n  t h e  
b e s t  i n t e r e s t  o f  a n y  g o v e r n m e n t ,  p a r t i c u l a r l y  a n  " o w n e r  s t a t e . "

E n v i r o n m e n t a l  l a w s  u s u a l l y  h o l d  b o t h  t h e  o w n e r  a n d  
o p e r a t o r  l i a b l e  f o r  a v i o l a t i o n .  T h e  s t a t e  is s o m e t i m e s  l i a b l e  f o r  
t h e  a c t i o n s  o f  p e r s o n s  w h o  a r e  c o n d u c t i n g  o p e r a t i o n s  o n  s t a t e  
lan d s .  I n  t h e  p a s t ,  c o n c e p t s  of s o v e r e i g n  i m m u n i t y  a n d  o t h e r  l e g a l

1\ 7 - L S 0 2 9 5 \ S ,  CS f o r  S p o n s o r  S u b s t i t u t e  f o r  H o u s e  B i l l  no. 29
( R e s o u r c e s ) , O f f e r e d  5 / 2 0 / 9 1



b a r r i e r s  h a v e  h e l d  p e o p l e  b a c k  f r o m  p u r s u i n g  t h e  s t a t e  f o r  t h i s  
i n d i r e c t ,  p a s s i v e  l i a b i l i t y .  H o w e v e r ,  u n d e r  t h i s  b i l l  t h e  s t a t e  
b e c o m e s  a n  e a s y  t a r get.

T h e  s t a t e  is a d e e p  p o c k e t .  T h e r e  a r e  n o  p r o b l e m s  
e s t a b l i s h i n g  j u r i s d i c t i o n  o v e r  t h e  s t a t e  f o r  t h e  t y p e  of a c t i o n s  a t  
i s s u e  h e r e .  T h e r e  i s  n o  c h a n c e  t h a t  t h e  s t a t e  w i l l  f i l e  b a n k r u p t c y  
o r  w i l l  b e  a b l e  t o  h i d e  i t s  a s s e t s  i n  a s e r i e s  o f  s u b s i d i a r i e s .  
F o r  a l l  t h e s e  r e a s o n s ,  i t  w i l l  b e  e a s i e r  t o  s e c u r e  r e l i e f  f r o m  t h e  
s t a t e  t h a n  it w i l l  be t o  s e c u r e  r e l i e f  f r o m  t h e  o p e r a t o r  w h o  
a c t u a l l y  c a u s e d  t h e  d a m a g e .

T h i s  w a i v e r  of  s o v e r e i g n  i m m u n i t y ;  t h i s  c a u s e  of a c t i o n  
c r e a t e d  b y  t h e  b ill, is s i m p l y  t o o  b r o a d .  P e r h a p s  it is i n  t h e  
p u b l i c ' s  i n t e r e s t  t o  a l l o w  i n j u n c t i o n s  a g a i n s t  a n  o w n e r  s t a t e .  I t  
is n o t  in t h e  p u b l i c ' s  i n t e r e s t  t o  a l l o w  t h e  l e v y  of m o n e y  d a m a g e s  
a g a i n s t  t h e  state. A c c o r d i n g l y ,  w e  o b j e c t  t o  t h e  p h r a s e  " a n d  o r d e r  
o t h e r  r e l i e f "  n o w  f o u n d  o n  p a g e  2, l i n e  9.

PENALTIES ACCRUING TO PRIVATE PARTIES

A t  p r e s e n t  t h e  b i l l  a l s o  a l l o w s  a c o u r t  t o  " a s s e s s  c i v i l  
p e n a l t i e s  u n d e r  A S  4 6 . 0 3 . 7 6 0 . "  2.\ On  its face, t h i s  w o u l d
a p p e a r  to  a l l o w  p r i v a t e  p a r t i e s  t o  s e c u r e  p e n a l t i e s .

W e  n o t e  t h a t  A S  4 6 . 0 3 . 7 6 0  s a y s  t h a t  a p e r s o n  w h o  v i o l a t e s  
s t a t e  e n v i r o n m e n t a l  la w s  "is l i a b l e ,  in a  c i v i l  a c t i o n ,  t o  t h e  
s t a t e  . . . ." It is  o u r  u n d e r s t a n d i n g  t h a t  t h e  s p o n s o r s  o f  t h e  
b i l l  i n t e n d e d  t h a t  t h i s  l a n g u a g e  i n  7 6 0  w o u l d  p r o h i b i t  t h e  a c c r u a l  
of  a n y  p e n a l t i e s  t o  a n y  p e r s o n  e x c e p t  t h e  s t a t e .  T h a t  is  w h y  t h e  
b i l l  a l l o w s  for p e n a l t i e s  " u n d e r  A S  4 6 . 0 3 . 7 6 0 . "  T h i s  i n t e n t  is  n o t  
c l e a r  o n  t h e  f a c e  o f  H B  29. W e  r e c o m m e n d  c l a r i f i c a t i o n ,  s u c h  as:

I n  a n  a c t i o n  u n d e r  ( d ) (1) of t h i s  s e c t i o n ,  t h e  c o u r t  m a y  
[AS S E S S ]  a w a r d  c i v i l  p e n a l t i e s  t o  t h e  s t a t e . i r r e s p e c t i v e  of 
w h e t h e r  t h e  s t a t e  is a p a r t y  t o  t h e  a c t i o n ,  u n d e r  A S  4 6 . 0 3 . 7 6 0 , . . .

CLOSED SITES AND PAST VIOLATIONS

S o m e  c o m m e n t a t o r s  h a v e  s t a t e d  t h a t  t h e  b i l l  is n o t  
d e s i g n e d  t o  a d d r e s s  c o m p l e t e l y  c l o s e d  s i t e s  o r  e n t i r e l y  p a s t  
v i o l a t i o n s .  W e  f e e l  t h a t  it f a i l s  t o  a c c o m p l i s h  t h i s  p u r p o s e .  A t  
p r e s e n t ,  a c a u s e  of a c t i o n  is p r o v i d e d  if t h e  v i o l a t i o n  is:

. . . c o n t i n u i n g ,  i n t e r m i t t e n t ,  o r  l i k e l y  t o  re c u r ,

2.\ P a g e  2, l i n e  8, w h i c h  is t h e  p r o p o s e d  s u b s e c t i o n  AS  
4 6 . 0 3 . 8 7 0 ( f ) .



T h e  c o n c e p t  o f  a c o n t i n u i n g  n u i s a n c e  is w e l l  e s t a b l i s h e d  
in c a s e l a w .  3.\ So  l o n g  a s  a h a z a r d o u s  s u b s t a n c e  l e a k s  f r o m  a 
b u r i e d  c o n t a i n e r ,  s o  l o n g  a s  a p o l l u t a n t  m i g r a t e s  f r o m  o n e  m e d i a  t o  
a n o t h e r ,  t h e  v i o l a t i o n  is c o n t i n u i n g .  In  o r d e r  t o  o v e r c o m e  t h o s e  
p r e c e d e n t s ;  i n  o r d e r  t o  l i m i t  t h i s  b i l l  t o  f u t u r e  v i o l a t i o n s ,  
c o u r t s  w i l l  h a v e  t o  t a k e  a n a r r o w  r e a d i n g  of t e r m s  t h a t  d e f i n e  a 
v i o l a t i o n .  H o w e v e r ,  n a r r o w  i n t e r p r e t a t i o n s  of w o r d s  s u c h  as  
" d i s c h a r g e " ,  " d i s p o s a l " ,  " r e l e a s e "  a n d  o t h e r  s y n o n y m s  s h o u l d  n o t  b e  
e n c o u r a g e d .  D o e s  t h e  v i o l a t i o n  o f  o u r  o i l  s p i l l  l a w s  e n d  w h e n  t h e  
v e s s e l  s t o p s  r e l e a s i n g  o i l  i n t o  t h e  e n v i r o n m e n t  o r  d o e s  t h e  
" d i s c h a r g e "  c o n t i n u e  w h e n  o i l  m o v e s  f r o m  w a t e r  t o  b e a c h ?  W e  w o u l d  
c e r t a i n l y  w a n t  t o  a r g u e  t h e  latter. A c c o r d i n g l y ,  w e  s u g g e s t  t h a t  
t h e  l a n g u a g e  b e  c h a n g e d  t o  e x p r e s s l y  s t a t e  t h a t  it d o e s  n o t  p r o v i d e  
a c a u s e  o f  a c t i o n  f o r  p a s t  v i o l a t i o n s  a n d  w e  f u r t h e r  r e c o m m e n d  t h a t  
a d e f i n i t i o n  o f  " p a s t  v i o l a t i o n "  b e  c r a f t e d  t o  i n s u r e  t h a t  t h e  
s c o p e  of t h e  b i l l  is n o t  b r o a d e r  t h a n  i n t e n d e d .

U N E V E N  P L A Y I N G  F I E L D  A S  T O  C O S T S

A s  w r i t t e n ,  t h e  b i l l  e n c o u r a g e s  l i t i g a t i o n  a n d  
d i s c o u r a g e s  p r e l i t i g a t i o n  n e g o t i a t i o n s .  If a p e r s o n  b r i n g s  a 
l e g i t i m a t e  c o n c e r n  to  t h e  a t t e n t i o n  of A D E C  a n d  t h e  m a t t e r  is 
r e s o l v e d  w i t h o u t  r e s o r t  t o  l i t i g a t i o n ,  t h e  p e r s o n  r e c e i v e s  n o  f e e  
f o r  t h e  t i m e  s p e n t  in d i s c u s s i o n  o r  n e g o t i a t i o n .  O n  t h e  o t h e r  
hand, if a p e r s o n  f i l e s  a c o m p l a i n t ,  h e  or s h e  m a y  u s e  m o n i e s  
r e c e i v e d  in s e t t l e m e n t  t o  p a y  a t t o r n e y ' s  f e e s  a n d  c o s t s .  4\ 
T h i s  p r o v i d e s  an i n c e n t i v e  to  l i t i g a t e ,  r a t h e r  t h a n  a t t e m p t  t o  
r e s o l v e  d i s p u t e s  s h o r t  o f  l i t i g a t i o n .

In t h e  g e n e r a l  s c h e m e  o f  t h i n g s  t h i s  i n c e n t i v e  is o f f s e t  
b y  t h e  r i s k  o f  h a v i n g  t o  p a y  a d e f e n d a n t ' s  f e e s  i f  t h e  d e f e n d a n t  
p r e v a i l s .  5\ H o w e v e r ,  in  A l a s k a  t h i s  d i s i n c e n t i v e  h a s  b e e n  
e l i m i n a t e d  w h e n e v e r  t h e  p l a i n t i f f  c a n  e s t a b l i s h  t h a t  h e  or s h e  is 
a " p u b l i c  i n t e r e s t  l i t i g a n t . "  6 \  I t  is f o r s e e a b l e  a n d  f a i r  t o  
e x p e c t  t h a t  p e r s o n s  w h o  a r e  a b l e  to  u s e  H B  29 w i l l  a l m o s t  a l w a y s  
q u a l i f y  a s  p u b l i c  i n t e r e s t  l i t i g a n t s .  T h us, t h e y  c a n  m a r c h  i n t o  
c o u r t  w i t h  i m p u n i t y  a f f o r d e d  b y  cas e l a w ,  w i e l d i n g  t h e  c a u s e s  o f

3 \  E.g. U n i t e d  S t a t e s  v. Pr i c e ,  523 F . S u p p .  1055, 1 0 7 1 (D.N.J.
1 9 8 1 ) ;  C P C  I n t e r n a t i o n a l ,  Inc. v. A e r o j e t - G e n e r a l  C o r p . ,  759 
F . S u p p .  1269, 1 2 7 7  - 1 2 7 8  (W.D. M i c h .  1991).

4.\ S e e  p r o p o s e d  A S  46. 0 3 . 8 7 0 ( i )  .

5\ A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e ,  R u l e  82.

f>\ S e e  S i s t e r s  o f  P r o v i d e n c e  i n  W a s h i n g t o n ,  Inc. v. D e p t ,  o f  
H e a l t h  a n d  S o c i a l  S e r v i c e s ,  648 P . 2 d  970, 979 (S.Ct.Ak.
1 9 8 2 ) ( a t t o r n e y s  f e e s  c a n n o t  b e  a w a r d e d  a g a i n s t  a p u b l i c  i n t e r e s t  
l i t i g a n t ) ;  A l a s k a  S u r v i v a l  v. A l a s k a  Dept, o f  N a t u r a l  R e s o u r c e s , 723 
P . 2d 1281, 12 9 2  (S.Ct.Ak. 1986) (a p u b l i c  i n t e r e s t  l i t i g a n t  is 
e n t i t l e d  t o  full, r e a s o n a b l e  fees, n o t  j u s t  p a r t i a l  f e e s ) .



a c t i o n  a f f o r d e d  by  t h i s  b i l l .  The p l a i n t i f f  r i s k s  n o t h i n g .  Only 
t h e  d e f e n d a n t  i s  a t  r i s k .

T h is  c o m b in a t io n  o f  HB 29 and t h e  p u b l i c  i n t e r e s t  
l i t i g a n t  e x c e p t i o n  t o  C i v i l  R u le  82 c r e a t e s  an  u n l e v e l  p l a y i n g
f i e l d .  T h is  c o m b in a t io n  f l i e s  i n  t h e  f a c e  o f  t h e  s o - c a l l e d
"A m er ica n  r u l e "  w h ereby  e a ch  p a r t y  b e a r s  h i s  o r  h e r  own c o s t s  o f  
l i t i g a t i n g .  T h a t  r u l e ,  e x p r e s s l y  r e c o g n i z e d  by  t h e  U n i t e d  S t a t e s  
Supreme C o u r t  i n  a c a s e  t h a t  a r o s e  i n  A la sk a , 7\ i s  s t i l l  th e  
b e s t  t o o l  f o r  a v o i d i n g  n u is a n c e  s u i t s .  W h ile  o . i r  c o u r t s  h a v e  se e n  
f i t  t o  e m a s c u la t e  t h e  r u l e  w i t h  " p u b l i c  i n t e r e s t  l i t i g a n t "
e x c e p t i o n s ,  t h i s  l e g i s l a t u r e  —  i n  t h e  i n t e r e s t  o f  f a i r n e s s  —  
s h o u ld  n o t  t i p  t h e  b a l a n c e  any f u r t h e r  i n  f a v o r  o f  s u c h  l i t i g a n t s .

One s o l u t i o n  w ou ld  be  t o  rem ov e  t h e  p h r a s e  " o r  f o r
re im b u rs e m e n t  o f  l e g a l  f e e s  and c o s t s "  from  p r o p o s e d  s u b s e c t i o n  AS 
4 6 . 0 3 . 8 7 0 ( i ) . J3\ T h a t  way p e r s o n s  s e t t l i n g  an a c t i o n  w ou ld  
s e c u r e  no p e r s o n a l  b e n e f i t .  B e n e f i t s  w o u ld  o n l y  g o  t o  t h e  p u b l i c  
p u r p o s e s  p u r p o r t e d l y  r e p r e s e n t e d .  T h is  s h o u ld  rem ov e  some o f  th e  
i n c e n t i v e  t o  b r i n g  a s u i t  s i n c e  t h e  p l a i n t i f f  w i l l  know t h a t  m ost 
c a s e s  s e t t l e  a n d , i n  s e t t l e m e n t ,  h e  o r  sh e  w i l l  g e t  no f e e s .  Of 
c o u r s e ,  we r e c o g n i z e  t h e  d o w n s id e  o f  t h i s  p r o p o s i t i o n ;  o n c e  a s u i t  
i s  com m enced, t h e  m o t i v a t i o n  t o  s e t t l e  i s  r e d u c e d .

A c c o r d i n g l y ,  we more s t r o n g l y  recommend a n o t h e r  s o l u t i o n .  
S t a t e  t h a t  t h e  p u b l i c  l i t i g a n t  e x c e p t i o n  d o e s  n o t  a p p ly  t o  s u i t s  
b r o u g h t  u n d er  t h i s  s e c t i o n .  T h a t  w ou ld  e l i m i n a t e  any t e n d e n c y  f o r  
p l a i n t i f f s  t o  a b u se  t h e  c a u s e  o f  a c t i o n  p r o v i d e d  by  t h e  b i l l .

W I N D F A L L  T O  E N V I R O N M E N T A L  G R O U P S

Some com m en ta tors  h a v e  s a i d  t h a t  t h i s  b i l l  i s  n o t  
d e s ig n e d  t o  p r o v i d e  a w i n d f a l l  t o  p u b l i c  i n t e r e s t  g r o u p s .  I f  t h a t  
i s  t r u e ;  i f  t h e  p u r p o s e  o f  t h e  b i l l  i s  r e a l l y  t o  b r i n g  a b o u t  
e n v ir o n m e n t a l  im provem ent and n o t  t o  l i n e  t h e  p o c k e t s  o f  a c t i v i s t s ,  
why d o e s  t h e  b i l l  a l l o w  s e t t l e m e n t  m o n ie s  t o  b e  u se d  f o r  any 
p u r p o s e  b y  5 0 1 ( c ) (3)  o r g a n i z a t i o n s ?  9\ M ost p u b l i c  i n t e r e s t  
g r o u p s  f a l l  i n t o  t h i s  c a t e g o r y .  I f  t h e  b i l l  i s  r e a l l y  d e s ig n e d  as 
i t  h a s  b e e n  t o u t e d ,  t h i s  r e f e r e n c e  s h o u ld  b e  d e l e t e d ,  o t h e r w i s e  
t h e  b i l l  p r o v i d e s  a c t i v i s t s  w i t h  a b a ck  d o o r  i n t o  t h e  c o f f e r s  o f  
t h e  s t a t e  and t h e  r e g u l a t e d  com m unity .

2\ A ly e s k a  P i p e l i n e  S e r v i c e  C o . v .  W i ld e r n e s s  S o c i e t y ,  421 U.S .  
240 ( 1 9 7 5 ) .

8\ Page 2 , l i n e  31 and p a g e  3 ,  l i n e  1 o f  t h e  b i l l .

9 \  P a g e  2 ,  l i n e  3 1  o f  t h e  b i l l .



CONCLUSION
I n  t h e  e n v i r o n m e n t a l  a r e n a  c i t i z e n  s u i t s  c a n  p r o v i d e  a 

u s e f u l  b a l a n c e  t o  t h e  t e n s i o n  e x i s t i n g  b e t w e e n  r e g u l a t o r s  a n d  t h e  
r e g u l a t e d  c o m m u n i t y .  And, a s  t e s t i m o n y  h a s  r e v e a l e d ,  t h e r e  h a v e  
b e e n  i s o l a t e d  i n s t a n c e s  w h e r e  g o v e r n m e n t  w a s  u n a b l e  t o  r e s o l v e  
e n v i r o n m e n t a l  c o n c e r n s  as e x p e d i t i o u s l y  as p r u d e n c e  w o u l d  h a v e  
d i c t a t e d .  So, t h e r e  p r o b a b l y  is  a l e g i t i m a t e  b a s i s  f o r  a l l o w i n g  
t h i r d  p a r t i e s  t o  b r i n g  a n  a c t i o n  f o r  i n j u n c t i o n  o r  i n  t h e  n a t u r e  of  
m a n d a m u s .  T h i s  is w h a t  m o s t  o t h e r  f e d e r a l  a n d  s t a t e  c i t i z e n  s u i t  
p r o v i s i o n s  p r o v i d e .

B u t  t h i s  b i l l  g o e s  t o o  far. U n l e s s  a n d  u n t i l  it is 
r e c r a f t e d  in t h e  m a n n e r  s e t  f o r t h  h e r e i n ,  n e i t h e r  t h e  d e p a r t m e n t  o f  
l a w  n o r  t h e  d e p a r t m e n t  of  e n v i r o n m e n t a l  c o n s e r v a t i o n  c a n  s u p p o r t  
i t . T h a n k  y o u .
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P l e a s e  n o t e  t h a t  I h a v e  n o t  c h e c k e d  t h e  p r o p o s e d  l a n g u a g e  
a g a i n s t  t h e  d r a f t i n g  m a n u a l .  T h e  c o n c e p t s ,  r a t h e r  t h a n  t h e  
s p e c i f i c  w o r d s ,  a r e  m o s t  i m p o r t a n t  t o  t h e  D e p a r t m e n t  o f  L a w  a n d  
A l a s k a  D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n .  W o r d s  t o  b e  
d e l e t e d  a r e  b r a c k e t e d ,  c a p i t a l i z e d  a n d  b o ld. W o r d s  t o  b e  a d d e d  a r e  
u n d e r l i n e d .

Sec. 2. A S  4 6 . 0 3 . 8 7 0 ( f )

P a g e  2, l i n e s  8 - 1 0

(f) In  a n  a c t i o n  u n d e r  (d) (1) o f  t h i s  s e c t i o n ,  t h e  c o u r t  

m a y  [ASSESS] a w a r d  c i v i l  p e n a l t i e s  t o  t h e  state, i r r e s p e c t i v e  

of w h e t h e r  t h e  s t a t e  is a p a r t y  t o  t h e  a c t i o n ,  u n d e r  

A S  4 6 . 0 3 . 7 6 0 [ , ]  o r  i s s u e  a n  i n j u n c t i o n  u n d e r  A S  4 6 . 0 3 . 7 6 5  [, 

A N D  O R D E R  O T H E R  R E L I E F ] .  I n  a n  a c t i o n  u n d e r  (d)(2) o f  t h i s  

s e c t i o n ,  t h e  c o u r t  m a y  i s s u e  d e c l a r a t o r y  j u d g m e n t  or  a n  

i n j u n c t i o n  [A N D  O R D E R  O T H E R  R E L I E F ] .

Sec. 2 A S  4 6 . 0 3 . 8 7 0 ( g )

P a g e  2, l i n e s  11 - 21

(g) A  p e r s o n  m a y  n o t  f i l e  a c i v i l  a c t i o n  u n d e r  (d) o f  

t h i s  s e c t i o n  f o r  a n v  c o n d i t i o n  c r e a t e d  p r i o r  t o  t h e  e f f e c t i v e  

d a t e  of t h i s  A c t .  A  p e r s o n  m a y  n o t  f i l e  a c i v i l  a c t i o n  u n d e r  

( d ) o f  t h i s  s e c t i o n  f o r  a n y  s u b s e q u e n t l y  c r e a t e d  c o n d i t i o n ,  o r  

a n v  v i o l a t i o n .  u n l e s s  t h e  c o n d i t i o n  or v i o l a t i o n  is 

s u b s t a n t i a l  a n d  is e i t h e r  c o n t i n u i n g ,  i n t e r m i t t e n t ,  or  l i k e l y  

t o  r e c u r ,  a n d

(1) if t h e  a c t i o n  is u n d e r  ( d ) (1) o f  t h i s  s e c t i o n

(A) u n t i l  60 d a y s  a f t e r  t h e  p e r s o n  h a s  g i v e n  

n o t i c e  o f  t h e  v i o l a t i o n  t o  t h e  c o m m i s s i o n e r  a n d  t o  t h e



p e r s o n  a l l e g e d  t o  b e  i n  v i o l a t i o n  o f  a law, r e g u l a t i o n ,  

p e r m i t ,  p l a n ,  o r  o r d e r ;  or

(B) if t h e  c o m m i s s i o n e r  h a s  c o m m e n c e d  a n d  is 

d i l i g e n t l y  p r o s e c u t i n g  a c i v i l  [AC T I O N ]  o r  a d m i n i s t r a t i v e  

[ P E N A L T Y ]  e n f o r c e m e n t  p r o c e e d i n g  t o  r e q u i r e  c o m p l i a n c e  

w i t h  t h e  law, r e g u l a t i o n ,  p e r m i t ,  p l a n ,  o r  o r d e r ;  o r

(2) if t h e  a c t i o n  is u n d e r  ( d ) (2) o f  t h i s  s e c t i o n  

u n t i l  60 d a y s  a f t e r  t h e  p e r s o n  h a s  g i v e n  n o t i c e  o f  t h e  

[ V I O L A T I O N ]  a l l e g e d  i n a c t i o n  t o  t h e  c o m m i s s i o n e r .

Sec. 2. A S  4 6 . 0 3 . 8 7 0 (i)

P a g e  2, l i n e s  29 - 31 a n d  p a g e  3, l i n e s  1 - 2  

(i) A  s e t t l e m e n t  o f  a c i v i l  a c t i o n  b r o u g h t  u n d e r  t h i s  

s e c t i o n  [ M U S T  P R O V I D E  T HAT] s h a l l  b e  e n t e r e d  in  t h e  c o u r t  i n  

w h i c h  t h e  a c t i o n  w a s  c o m m e n c e d ,  a s  a c o n s e n t  d e c r e e . E x c e p t  

a s  o t h e r w i s e  p r o v i d e d  in A l a s k a  R u l e s  of E v i d e n c e ,  t e r m s  a n d  

c o n d i t i o n s  o f  c o n s e n t  d e c r e e s  s h a l l  n o t  b e  c o n s i d e r e d  an  

a d m i s s i o n  o f  l i a b i l i t y  f o r  a n v  p u r p o s e ,  a n d  c o n s e n t  d e c r e e s  

s h a l l  n o t  b e  a d m i s s i b l e  in a n v  j u d i c i a l  or  a d m i n i s t r a t i v e  

p r o c e e d i n g  e x c e p t  a p r o c e e d i n g  t o  e n f o r c e  t h e  t e r m s  o f  t h e  

d e c r e e .  T h e  p r o c e e d s  r e c e i v e d  b y  a p a r t y  u n d e r  [THE 

S E T T L E M E N T ]  a c o n s e n t  d e c r e e  m u s t  b e  a p p r o v e d  b v  t h e  c o u r t  a n d  

m a y  o n l y  b e  u s e d  f o r  r e s t o r a t i o n  costs, e n v i r o n m e n t a l  

e d u c a t i o n ,  [ D O N A T I O N S  T O  G R O U P S  E X E M P T  U N D E R  

2 6  U . S . C .  5 0 1 ( c ) ( 3 ) , ]  or, in a c c o r d a n c e  w i t h  R u l e  82, A l a s k a  

R u l e s  o f  C i v i l  P r o c e d u r e , f o r  [ R E I M B U R S E M E N T ]  an a w a r d  of 

l e g a l  f e e s  a n d  c o s t s .  T h e  p u b l i c  i n t e r e s t  l i t i g a n t  e x c e p t i o n  

t o  R u l e  82 s h a l l  n o t  b e  a p p l i e d  in a n v  a w a r d  u n d e r  t h i s



s u b s e c t i o n .  [THIS S U B S E C T I O N  D O E S  N O T  A P P L Y  I P  T H E  T E R M S  O P  

T H E  S E T T L E M E N T  A R E  S U B J E C T  T O  A P P R O V A L  B Y  T H E  C O U R T . ]
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RE: C S S S  HB 29 - An A c t  a u t h o r i z i n g  s u i t s  to e n f o r c e
e n v i r o n m e n t a l  laws

D e a r  Mr. Cole:

As the D e p a r t m e n t  of L a w  is the le a d  a g e n c y  with re g a r d  to 
HB 29, we a r e  t r a n s m i t t i n g  h e r e w i t h  i n f o r m a t i o n  that y o u  m a y  
fi n d  p e r t i n e n t  to y o u r  t e s t i m o n y  o n  C S S S  HB 29 at the c o m m i t t e e  
h e a r i n g  s c h e d u l e d  for F e b r u a r y  3, 1992.

The C o m m i t t e e  S u b s t i t u t e  m a k e s  m u n i c i p a l i t i e s  s u s c e p t i b l e  
to c i v i l  s u i t s  to e n f o r c e  e n v i r o n m e n t a l  laws u n l e s s  they ha v e  a 
f u l l  v a l u e  d e t e r m i n a t i o n  on the t a x a b l e  real and p e r s o n a l  
p r o p e r t y  w i t h i n  their b o u n d a r i e s  of less than $ 1 0 0 , 0 0 0 , 0 0 0 .

The D e p a r t m e n t  of C o m m u n i t y  a n d  R e g i o n a l  A f f a i r s  p r e p a r e s  
full v a l u e  d e t e r m i n a t i o n s  and p u b l i s h e s  th e m  a n n u a l l y  in a 
p u b l i c a t i o n  c a l l e d  A l a s k a  T a x a b l e .  T h e  a t t a c h e d  i n f o r m a t i o n  
has b e e n  p r e p a r e d  for A l a s k a  T a x a b l e  1 9 9 1  w h i c h  w i l l  be 
p u b l i s h e d  s h o r t l y .  T h e  a t t a c h e d  t a b l e s  s h o w  that a m o n g  the 
b o r o u g h s ,  a&Q* b u t  A l e u t i a n s  E a s t  B o r o u g h ,  D e n a l i  B o r o u g h ,  a n d  
L a k e  and P e n i n s u l a  B o r o u g h  e x c e e d e d  a fu l l  v a l u e  d e t e r m i n a t i o n  
of $ 1 0 0 , 000->000 as of J a n u a r y  1, 1991. S e v e r a l  c i t i e s  o u t s i d e  
of b o r o u g h s  a l s o  ha v e  a f u l l  v a l u e  d e t e r m i n a t i o n  in e x c e s s  of 
$ 1 0 0 , 0 0 0 , 0 0 0 ^  T h e y  are Bethel, C o r d o v a ,  D i l l i n g h a m ,  Nome, 
P e t e r s b u r g ,  U n a l a s k a ,  V a l d e z  and Wrangell.- W i t h i n  the s e c o n d  
c l a s s  b o r o u g h s ,  the full v a l u e  d e t e r m i n a t i o n  for a n u m b e r  of 
c i t i e s  also e x c e e d e d  $ 1 0 0 , 0 0 0 , 0 0 0  on J a n u a r y  1, 1991. T h o s e
c i t i e s  are F a i r b a n k s ,  N o r t h  Pole, Homer, Ke n a i ,  S e w a r d ,  
S o l d o t n a ,  K e t c h i k a n ,  P a l m e r  and Wasilla.- A l l  of the a b o v e  
m u n i c i p a l i t i e s  w i l l  be s u s c e p t i b l e  to c i v i l  l i t i g a t i o n  u nder 
the p r o p o s e d  l e g i s l a t i o n .

21-P1LH’



Mr. Charles Cole
January 2 1, 1992
Page two

In c a s e  a n y  q u e s t i o n s  s h o u l d  c o m e  up  a b o u t  w h a t  is a full 
v a l u e  d e t e r m i n a t i o n ,  a b r i e f  e x p l a n a t i o n  of the c o n c e p t  is 
i n c l u d e d  a l o n g  w i t h  the tables.

If w e  c a n  be of f u r t h e r  a s s i s t a n c e ,  p l e a s e  c o n t a c t  the 
d e p a r t m e n t ' s  l e g i s l a t i v e  l i a i s o n ,  S a n d r a  W i c k s ,  or the s t a t e  
A s s e s s o r ,  M i k e  W o r l e y ,  at 4 6 5 - 4 7 5 0 .

S i n c e r e l y ,

i f  ̂  r ' l y

E d g a r  B l a t c h f o r d  
C o m m i s s i o n e r  
D e p a r t m e n t  of C o m m u n i t y  

and R e g i o n a l  A f f a i r s

E n c l o s u r e s



Alaska Taxabl*

1991

BOROUGHS/UNIFIED
MUNICIPALITIES

ALEUTIANS EAST

ANCHORAGE

BRISTOL BAY

DENALI BOROUGH

FAIRBANKS NORTH STAR

HAINES BOROUGH

JUNEAU

KENAI PENINSULA

LOCAL TAXABLE 
FULL VALUE, AS 29.45:

STATE TAXABLE OIL 
& GAS PROPERTY, AS 43.56:

FULL VALUE DETERMINATION:

TABLE 8 

FULL VALUE DETERMINATION
(As of January 1)

AS 43.56 
STATE TAXABLE 
FULL VALUE ($) 

(OIL 8c GAS)

AS 29.45 
LOCAL TAXABLE 
FULL VALUE ($)

84,199,100

10,203,409,300

160,700,800

69,533,800

2.721.235.300

119,427,700

1,479,741,100

2.848.898.300

0

63,316,960

0

0

453,928,810

0

0

678,720,260

FULL VALUE 
DETERMINATION ($)

84,199,100

10,266,726,260

160,700,800

69,533,800

3,175,164,110

119,427,700

1,479,741,100

3,527,618,560

The full value of real and personal property that can be taxed under state law 
as equalized by the Department of Community and Regional Affairs 
according to standards defined in Attorney General Opinion No. 18 ,1962.

The assessed value of oil and gas exploration, production and transportation 
property as determined by the Petroleum Division, Department of Revenue.

The full value of property taxable under state law (AS 29.45) and oil and 
gas related property assessed by the State (AS 43.56).



Alaska Taxable
1991

BOROUGHS/UNIFIED
MUNICIPALITIES

KETCHIKAN GATEWAY 

KODIAK ISLAND 

LAKE & PENINSULA 

MATANUSKA-SUSITNA 

NORTH SLOPE 

NORTHWEST ARCTIC 

SITKA

TABLE 8
CONTINUED

FULL VALUE DETERMINATION
(As of January 1)

AS 43.56 
AS 29.45 STATE TAXABLE

LOCAL TAXABLE FULL VALUE ($) FULL VALUE
FULL VALUE ($) (OIL & GAS) DETERMINATION ($)

915.815.000 0 915,815,000

737,468,500 0 737,468,500

66,352,000 0 66,352,000

1,813,566,000 12,032,920 1,825,598,920

202.946.000 12,290,672,660 12,493,618,660

351,181,100 0 351,181,100

492,698,800 0 492,698,800



Alaska Taxable
1991

TABLE 8 
CONTINUED

FULL VALUE DETERMINATION
(As of January 1)

CITIES

AS 29.45 
LOCAL TAXABLE 
FULL VALUE ($)

AS 43.56 
STATE TAXABLE 
FULL VALUE ($) 

(OIL & GAS)
FULL VALUE 

DETERMINATION ($)

BETHEL 180,576,300 0 180,576,300
CORDOVA 146,361,700 2,439,160 148,800,860
CRAIG 50,794,100 0 50,794,100
DELTA JUNCTION 31,081,000 0 31,081,000
DILLINGHAM 123,842,000 0 123,842,000
EAGLE 7,972,800 0 7,972,800
GALENA 19,965,100 0 19,965,100
HOONAH 22,813,100 0 22,813,100
HOOPER BAY 5,618,100 0 5,618,100
HYDABURG 5,736,300 0 5,736,300
KAKE 16,951,200 0 16,951,200
KLAWOCK 11,993,800 0 11,993,800
NENANA 15,150,700 0 15,150,700
NOME 130,773,500 0 130,773,500
PELICAN 13,651,000 0 13,651,000
PETERSBURG 180,170,200 0 180,170,200
ST. MARYS 4,459,300 0 4,459,300
SKAGWAY 63,040,300 0 63,040,300
TANANA 11,245,600 0 11,245,600
UNALASKA 252,114,100 34,380 252,148,480
VALDEZ 159,323,600 1,049,877,060 1,209,200,660
WHITTIER 19,009,000 794,750 19,803,750
WRANGELL 134,546,700 0 134,546,700
YAKUTAT 21,548,100 0 21,548,100
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PART C - REAL ANP PERSONAL PROPERTY
Municipalities not listed in Part C do not levy a property tax.

BOROUGHS/UNIFIED
MUNICIPALITIES

LOCALLY
ASSESSED VALUE ($) FULL VALUE ($) RATIO (%)

ANCHORAGE 9,066,544,711 10,203,409,300 88.86%

BRISTOL BAY 151,282,253 160,700,800 94.14%

FAIRBANKS NORTH STAR
Fairbanks 
North Pole 
Outside Cities

2,157,616,536
823,718,964
145,281,780

1,188,615,792

2,721,235,300
1,029,283,200

170,861,800
1,521,090,300

79.29%
80.03%
85.03%
78.14%

HAINES BOROUGH
Haines
Outside Cities

103,550,666
49,668,0.70
53,882,596

119,427,700
58,207,400
61,220,300

86.71%
85.33%
88.01%

JUNEAU 1,277,084,875 1,479,741,100 86.30%

KENAI PENINSULA
Homer
Kachemak
Kenai
Seldovia
Seward
Soldotna
Outside Cities

2,502,368,216
202,191,613
15,866,578

239,829,989
16,054,512

141,039,327
177,510,047

1,709,876,150

2,848,898,300
238,375,000
19,117,400

291.192.200 
19,007,900

169,597,100
208.294.200 

1,903,314,500

37.84%
84.82%
83.00%
82.36%
84.46%
83.16%
85.22%
89.84%

KETCHIKAN GATEWAY
Ketchikan 
Saxman 
Outside Cities

737,784,800
383,794,100

8,998,100
344,992,600

915,815,000
486,242,200

13,946,300
415,626,500

80.56%
78.93%
64.52%
83.01%

KODIAK ISLAND 516,304,869 737,468,500 70.01%

MATANUSKA-SUSITNA
Houston
Palmer
WasiHa
Outside Cities

1,606,388,261
28,962,625
90,013,433

209,081,593
1,278,312,610

1,813,566,000
32,912,700

108,007,400
229,966,200

1,442,679,700

88.58%
88.00%
83.36%
90.92%
88.61%

NORTH SLOPE 180,434,531 202,946,000 88.91%

SITKA 432,157,089 492,698,300 87.71%

/



What is a "Full Value Determination" ?

A full value determination is the sum total for a municipality of the full and true value 
established for each piece of taxable real and personal property within a municipality. 
AS 29.45.110 (a) specifies that the full and true value is "the estimated price that the property 
would bring in an open market and under the then prevailing market conditions in a sale 
between a willing seller and a willing buyer both conversant with the property and with 
prevailing general price levels." AS 29.45.110 (a) also requires the assessorto assess property 
at its full and true value as of January 1 of the assessment year.

The education title of the Alaska Statutes, specifically AS 14.17.140, requires the Department 
of Community and Regional Affairs, in consultation with the assessor for each school district, 
to establish the full value of the taxaole real and personal property in each city and borough 
school district. Not all cities and boroughs have property taxes, however, and, consequently, 
not all cities and boroughs have assessors. For those that do not, the State Assessor, located 
in the Department of Community and Regional Affairs, must estimate the full value of the 
taxable real and personal property without the consultation of a local assessor.

The State Assessor then compiles thefull value determination for each municipality annually 
and notifies each municipality. The full value determination plays a significant role in the 
calculation of both the state foundation aid for education and the state revenue sharing 
programs. The ful I and true value of all taxable property, whetherthe property is actually taxed 
or not, must be included in the full value determination for the municipality.
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O P I N I O N
TAKING A STAND

Citizen’s suit provision cause for debate over legislation
I jaw will discourage 
industry, businesses
By Mary Nordale

Citizens' suits. It's o phmsc with a nice ring. It sounds wholesome.House Bill 29. a bill to authorize citizen suits, was reported out of House Re* sources Committee on May 17 and ended up In the House Judiciary Committee when the Legislature adjourned. It will bo taken up again when the Legislature reconvenes In January 19(72.This bill would authorize citizens to sue fur alleged violations of environmental lows, regulations, permits, plans or or* dels. Any money recovered In settlement of such an action may only be used for res- turallon costs, environmental education, donations to 301(c)(3) groups or relm* borsemenl of "legal" fees and costs.;Promolers of the bill claim It Is neces­sary because the Department of Environ­mental Conservation Is so overworked that It can't attend to Its regulatory duties. That Is nonsense. Ask any regulated Indus* try.The purpose of the bill Is to strip the DEC of Its regulatory and enforcement powers, vest those powers In "citizens" and the courts, and divert ony penalties or fines recovered In an action from the state's treasury to the pockets of "dll* zentrThe lntcmol Revenue Service's Reve­nue Ruling 80-278 held that an organization engaging In environmental litigation, such as Trustees for Alaska or the Sierra Club Legal Defense Fund, qualities for lax ex­emption under Section 501(c)(3) of the In­ternal Revenue Code.HB29 is being pushed because some of the environmental groups realize that courts have only limited ways In which to respond to such sults. They can either stop a project or let It go forward.They are unable to work out problems and achieve compromises that wiU allow a tiiiilness to continue operations or per­mit a project to go forward. Even If a project Is stopped for a relatively short time, that Interruption may mean the death knell to It, the result WKight hy envi­ronmental litigators.Federal law allows citizen suits In a number of Instances tn which environmen­tal concerns may arise. In each of the in- sta/ices in which such suits are allowed, the,appropriate federal department may Intervene and continue the case. All fines

and penalties go to the federal treasury and the federal agency retains all of Its regulatory powers.It Is a system that works fairly well and enables both the citizen concerned about environmental harm and the regulatory agency responsible for protecting the en­vironment to cooperate In achieving the abatement of pollution.Why didn't the sponsors of HB29 use the federal model? It was rejected by advo­cates of this bill because the federal model would have left DEC In fuJI com­mand of Its regulatory powers and would have denied environmental litigators the opportunity of pursuing litigation Irom funds that properly belong to the state and, therefore, to all AJaslums.Resource development Is one of the few ways In which Alaska Is going to be able to provide jobs and decent living conditions I or her people. With the thaw In the Cold War, the Anchorage and Fair­banks International Airports are no longer necessary for the transportation of people and goods between the Orient and Europe.While we maw see an Increase In the military presence In the short run, over time we should expect a decline In the Im­portance of the military to Alaska's econ­omy. Alaska has not been able lo attract high-tech Industries, so we have little al­ternative but the development of our lim­ber, minerals, oil and gas.But resource development Is Inconsis­tent with the agenda of environmental groups. Let us not forget the bitter com­ment of an attorney for Trustees for Alaska when, after losing a battle to lockup limber resources of the Chugach Alaska Native Corporation, that It was better to let the Natives In Prince William Sound remain on subsistence and welfarr than to let them become "addicted" to paychecks.All natural resource Industries are regulated by the DEC, the agency that Issues most of the permits and monitors compliance. No Industry can survive If It cannot rely on a regulatory climate that Is fair, reasonable and consistent.If HB29 Is enartcd. the main regulators will be the courts, on a case-by-casc basis. This will bring lnconsls'ency and uncer­tainty to Alaska's regulatoty climate, fur­ther discouraging the formation of new businesses or the development of new In­dustries. This bill Is a very bad bill.
Mary Nordeie is an attorney in pmate prac­tice tn Juneau. Opmtons expressed in Taking a Stand do not necessarily teflect the c&iona’ position ot The Anchorage Times

Bill provides needed protection

EDITOR'S NOTE: House Bill 39 Is rending In the House Judicial}' Commit­tee end MU be taken u/. again when the Legislature reconvenes In January 1991

By Mlctuel J. Schneider
The Anchorage Time* h»i published iwo gueil opinion pieces by James Burling ol the Piclllc Legal Foundallon In which he has criticised the "ctll- icn'i lull" provisions ot House Bill 29, Unreduced by Rep. Nlllo Koponen ot Fairbanks. However. neither arti­cle revealed | what HB29 In­tended to do.The spon-I sor’s state­ment (Rep.Koponen) ex­presses the Intent ol thislegislation_____belter than I s<.hneider can.",,. (This bill) Is Intended to give citizens the right to bring polluters to Justice when the state lacks the resources to do so. This measure Is patterned after federal law, which has bo.n In effect since the early *70s and has proven both Judicially ac­ceptable and practical."Citizen suits are provided for in the Clean Air Act, Clean Water Act, Resource Conservation and Recovery Act, the Comprehen­sive Environmental Response, Compensation and Liability Act and the Surface Mining Control and Reclamation Act. Seventeen states also liave citizen suit provisions."People facing dally threats to health and well-being from en­vironmental pollution deserve the protection of the law. Often, however, government has Inade­quate resources to remedy such violations. ... (This WU) would complement the department’s enforcement procedures and af­ford citizens the protection they currently do not ha\ e."The Oil Spill Commission, recognizing that citizen partici­pation would enhance Alaska’s regulatory effectiveness. In­cluded citizen suits among Its recommendations. Citizen suits become especially appropriate In the era of declining state reve­nues which may soon be upon us."In the aftermath of the oUlng of Prince William Sound, and In light of Incidents such as the Kenai dumping now known as Poppy Lane, It Is apparent that an Involved citizenry Is crucial to effect oversight of Industry operations. Nothing keeps regu­lators and lndustiy as alert as the active Involvement of local residents who have their Inter­ests at stake. The key to Involv- ing citizens Is empowering them. Citizen suits clearly and une­quivocally place those who have the most to lose In the position to act."

Will this well-lntentlooed legis­lation lead to the feeding frenzy by lawyers and the mountains of litigation predicted by Mr. Burl- Ing? it doesn't seem likely. The state of Alaska’s Legirlatlve Re­search Agency has done some In­vestigation Into the effects that citizen suit legislation have had In oilier states. The agency re­ported that the citizen suit provi- sions In other states were rarely used.Estimates varied from a re­ported Inw in the stole of Wyo­ming — where the official con­tacted could remember only one Instance of the cliizen-sult provi­sion leading to litigation — to a high In the well-populated state of New Jersey, where 24 cases a year are estlmutcd to have been filed since Initiation of that state's citizen suit legislation.HB29 doesn't give citizens the resources to develop their cases or promote their rights. It does provide a legal tool to help pro­tect people who are the victims of pollution or toxic exposure.Currently these people must depend on (he Department of En­vironmental Conservation, a state agency that has tradition­ally been unloved, underfunded and thus constrained by practical circumstances to be less than a fully effective advocate for the poison-free environment that we ha .c too long taken for granted, but all wish to make our homes In.Individual citizen lltigan‘5 have no monetary Lncentlve under this bill to participate In Lhe litigation. If the litigation Is effective, they may protect their homes or their families: they won't get rich In the process. Their attorneys In these cases aren’t going to get rich either.- The most that the bill provides to the citizen's counsel Is of sooner or later being paid for work that has long since been completed.Most of the criticisms of this bill hove been offered by indus­trial polluters. The fact of the matter is that Alaska has been used as o dumping ground for In­dustry for a long time. HB29 is not likely, by Itself, to stop this practice.It will, however, give those people whose lives and property values ore directly affected by Illegal conduct a chance to stand up for themselves when govern­ment either cannot, or will not, stand up for them. It Is an idea whose time has ».ome, and It de­serves our support.
M/chee' J. Schnefder is an eno>• ney in pnva>e practice in Ancno ape. Opmaons expressed in Tatung $ Stand do not necessanty reflect me editorial popt>on ot The Ancnorege Times
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D esp ite years o f  w arnings from  its fie ld  
staffers a b ou t A lyeska's p o o r  o il-sp ill 
preparedness, the D E C  d id  n ext to noth ing.

Paper Tiger

RMIEPJIV

v  FOR DISASTER
Its «l WU M  ddil tow k towel

0**jr Nfw* L’« cr>0<0'Pf»» SdiOfl
Crewa on two small boats elasn up oil gp.lled into Vatdsi Harbor thta Fabruary while tbs tankar Mobil Arctic loads oil. Crltlca o l tha 
Dapartmanl o l Environmental Conaarvallon hava quastlonad tha agency's ratolva In demanding that oil companies hava anough gaar and 
wall-trained paopls lo respond swiftly and effectively to any oil spills.
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Department 
no real heat
By PATTI EPLER Duly News reporter 
•Caovw* iw rn w t 0*t •—«

F or more than a decade before the Exxon Veldes oil spill, top officials of the Alaska Department of Environmental Conservation Ignored warnings from their own staff and failed to make oil companies prepare for a mojor spill 
In Prince William Sound.Year after year, DEC staffers, some Alyeska Pipeline Service Co. employees and others warned that catastrophe was likely if Alyeska wasn't ordered to upgrade Its equipment and teach cleanup workers to do their Jobs, a Dally News Investigation shows.Yet beyond noting the critical field reports, DEC administrators did little to force Alyeska to do better. Every DEC administration since oil began lo flow In 1977 has been r Ineffectual against a stubborn and miserly Alyeska, which behaved as

leaders put 
on Alyeska

though a big spill would never happen, according to public records and Interviews with former and current state, federal and Industry representatives.Alyeska. the consortium of seven oil companies that own the pipeline and Valder terminal, cannot legally operate Its snipping facility without state approval of a plan to deal with oil spills In Port Valdez and Prince William Sound.Yet DEC never moved to withhold Its approval as a way o f forcing Alyeska to Improve oll-splll response. The agency never cited or took any other enforcement action against the pipeline company, a fact that Alyeska now says shows DEC was satisfied with Its plan and performance.As a result, the agency effectively Ignored the danger posed by the giant oil tankers and. critics say, shares tha
Please see Page A-6, H C



Continued from Page A-1
b lam e fo r  th e  d e v a s ta t io n  fr o m  th e  M a rch  24 
s p i ll .  T h e  t a n k e r  E x x o n  V o id e r , m an e u v e rin g  
to a v o id  Ice, sm ashed  In to  B lig h  R e e f a b o u t 
25 m ile s  f r o m  A ly e s k a 's  s h ip p in g  te rm in a l, 
sp illin g  11 m i l l io n  g a llo n s  o f  N o r th  S lo p e  
crude In  w h a t  has becom e the  n a t io n 's  w o rs t 
ta n k e r s p i l l .

"T h e  a d je c t iv e  th a t m o s t com es to  m ind  
when I  th in k  o f  D E C  Is s p in e le s s ,"  sa y s  P a t t i  
S a u n d e is , a v e te ra n  e n v iro n m e n ta l la w y e r . 
"T h e re  Is th is  p e rc e p tion  a b o u t h ow  p o w e r­
fu l (th e  o i l c om pan ie s ) a re  and  D E C  is  n o t 
w i ll in g  to  ta c k le  th e m ."
NOT A HIGH PRIORITY

The t a n k e r  f le e t  has s p i l le d  s m a ll am ou n ts  
o f o i l In  P r in c e  W i ll ia m  S o u n d  m o re  th an  400 
tim es d u r in g  th e  p a s t dozen  y e a rs , so  D E C  
o ff ic ia ls  h a v e  h ad  am p le  o p p o r tu n i ty  to  
assess A ly e s k a 's  s p i l l p re p a ra t io n s . In  
ad d it io n , A ly e s k a  conducts  p e r io d ic  d r i l l s  f o r  
Its  c rew s a n d  eq u ipm en t .

In  s im u la te d  s p i l ls  and  re a l ones, D E C  has 
w atched A ly e s k a  in  a c tio n  and  re p e a te d ly  
found  th e  c om p an y 's  e f fo r t s  b a re ly  a d eq u a te , 
o r  w o rse . C o n ta in m en t b o om s s a n k , 
s k im m e rs  c log g ed  and  c le an u p  c rew s 
b um b led  w h i le  o i l escaped  In to  open  w a te r  
o r  w ashed  up  on  beaches.

T im e  and  ag a in , D E C  s ta f fe r s  c om p la in ed  
tha t m uch o f  A ly e s k a 's  e q u ipm en t w a sn 't 
s u ita b le  f o r  th e  h a rsh  V a ld e z  e n v iro n m en t 
and w o u ld n 't  s ta n d  a chance ag a in s t a  b ig  
s p ill .

A f t e r  A ly e s k a  d isb and ed  Its  fu l l- t im e  s p i l l  
re sp on se  te am  In  1981 and  cu t b a c k  on  
e q u ipm en t, D E C  s ta f fe r s  w ro te  Im p a ss io n ed  
re p o rts  w a rn in g  o f  d is a s te r and  c a llin g  f o r  
ac tion . T h e y  g o t l i t t le  s u p p o r t  f r o m  th e i r  
su p e r io rs .

A ly e s k a 's  o i l  s p i l l p la n  " ju s t  n e v e r  seem ed 
to be a p r i o r i t y , "  say s  R a n d y  B a y lis s ,  fo rm e r  
head o f  th e  D E C 's  V a ld e z  o i f lc e . F o r  y e a rs  
B a y lis s  t r ie d  to  get h is  bosses to  o rd e r  
s t ro n g e r o i l  s p i l l  p re c au tion s . " T h e re  w as 
a lw ay s  s om e th in g  b ig g e r and  m o re  
Im p o rta n t .”

In  re cen t y e a rs , p ro d d e d  b y  c it iz en  
c om p la in ts  and  new s co ve rag e , D E C  has 
toughened  its  s tance o n  w a te r  a n d  a i r  
p o llu t io n  a t th e  V a ld e z  te rm in a l. B u t  It  
con tin u ed  to  la rg e ly  Ig n o re  th e  ta n k e rs  th a t 
c a rry  b i l l i o n s  o f  g a llo n s  o f  c ru d e  o i l  o u t  o f  
A la s k a .

D en n is  K e ls o , th e  head  o f  D E C  since 
J a n u a ry  1987 , h ad  n e v e r been  to  V a ld e z  as  
c om m iss io n e r b e fo re  th e  E x x o n  t a n k e r  
sm ashed  In to  B lig h  R e e f on  M arch  .24. W hen  
he a r r iv e d  a t th e  sh ip  th a t  a fte rn o o n , h is  
own s t a f f  d id n ’ t k n ow  w ho  he w as .

T h a t w a s  th e  d a y  th e  s t a f f  w as  v in d ic a te d .
A ly e s k a  c rew s to o k  a t le a s t 14 h o u rs  to  

fin d  e q u ip m en t — som e o f  i t  b u r ie d  In  deep  
snow  —  an d  lo a d  i t  on  a  b a rg e . C n ee  a t  th e  
s ite  o f  th e  s p i l l ,  b oom s and  s k im m e rs  th e  
s ta te  h ad  fo u n d  accep tab le  on  paper- p ro v e d  
In ad eq u a te  on  the  w a te r .

M uch o f  th e  o i l th a t k i l le d  a n im a ls  and  
b ird s  an d  b la c k e n ed  a th o u sa n d  m ile s  o f  
s h o re lin e  c o u ld  h a v e  been  scooped  u p  b y  
b e tte r e q u ipm en t and  tra in e d  c rew s , a  s tu d y  
b y  th e  G e n e ra l A ccoun ting  O f fic e , th e  
In v e s t ig a t iv e  a rm  o f  C ong ress , con c lu d ed . 
G A O  s a id  m o re  th a n  4 m i l l io n  o f  th e  11 
m i ll io n  g a llo n s  re lea sed  c o u ld  h a v e  been  
c o lle c ted  b e fo re  c o n t ro l o f  th e  s p i l l  r - a s  lo s t  

J o  bad  w e a th e r  on  M a rch  27 .
" I t  Is  n o t  su rp ris in g  th a t m a jo r  p ro b lem s  

w ere  en cou n te red  because n o  one h ad  
r e a li s t ic a lly  p re p a re d  to  d e a l w ith  a  s p i l l  o f  
th is  m ag n itu d e  In  P r in c e  W i ll ia m  S o u n d ,”  
G A O  a sso c ia te  d ire c to r V ic to r  Rezendes to ld  
a c o n g re s s io n a l c om m ittee  f iv e  m on th s  a f t e r  
the s p i l l .

C ow p e r , K e ls o  and  o th e r  s ta te  le a d e rs  
w e re  q u ic k  to  p o in t a n g ry  f in g e rs  a t  A ly e s k a  
and  E x x o n . K e ls o  and  C ow p e r h a v e  
c o n t in u a l ly  re jec ted  a n y  sugges tion  th a t  D E C  
sh a re s  th e  b k m e .

K e ls o  s a y s  w e a k  law s  d id n 't a l lo w  D E C  to  
fo rce  A ly e s k a  to  acqu ire  th e  eq u ipm en t an d  
t ra in  th e  p e rs o n n e l to h a n d le  e b ig  s p i l l .

H e  a ls o  say s  the  le g is la tu re  w as a t fa u lt  
because i t  w o u ld n 't g iv e  D E C  m on ey  to  
re v iew  con tingency  p la n s  and  p o lic e/ 1 jj

OWy n* pfto«yFr«n DuffW

Dennis Kelso: The commie'loner says DEC shares no bleme for the effects of the spill.
B u t K e ls o  d id n 't need a m  v re v iew  o f  th e  

A ly e s k a  p la n . H is  ow n  s t a f f  w as a lr e a d y  
te l lin g  h im  th a t A ly e s k a , w ith  its  ag ing  
equ ipm en t an d 'u n t ra in e d  w o rk e r s , c o u ld  n o t 
h a n d le  a  m a jo r  s p i l l .  In  Ju n e , s ix  m on th s  
a f t e r  b ecom ing  c om m iss io n e r, K e ls o  
ap p ro v e d  A ly e s k a 's  s p i l l p la n  w ith o u t e v e r 
re a d in g  i t  o r  a s k in g  much ab ou t it .

MISMATCHED TUG-OF-WAR 
D E C  and  A ly e s k a  a re  l i k e  f r a t e rn a l tw in s , 

b o ra  o f  th e  sam e c ircum stances bu t o p p o s ite  
In  n a tu re .

A ly e s k a  w as fo rm e d  in  1970 b y  th e  m a jo r  
A la s k a  o i l  p ro d u c e rs  to  b u ild  and  o p e ra te  the  
t ra n s -A la s k a  p ip e lin e  and  V a ld e z  sh ip p in g  
te rm in a l. D E C  w as  crea ted  b y  the le g is la tu re  
In  1971 to  o v e rse e  con s tru c tion  o f  th e  
p ip e lin e  a n d  o i l  d e v e lo pm en t in  g e n e ra l.

D E C  h as a lw a y s  been s ta rv e d  f o r  
re sou rce s . F o r  n e a r ly  20 y e a rs , s ince its  
b i r th , th e  agency 's w o rk lo a d  has 
m u sh ro om ed  as c om p le x  e n v iro n m en ta l and  

i p u b lic  h e a lth  p ro g ram s  e v o lv e d . T h e  C ow p e r 
| a d m in is t ra t io n  p u shed  f o r  tw o  y e a rs  to  

in c rea se  D E C 's  b udge t and  succeeded in  
g e tt in g  m o re  m on ey  from  th e  le g is la tu re .

A ly e s k a , o n  th e  o th e r  h and , has a lw a y s  
h a d  p le n t y  o f  m on ey  to  run  th e  p ip e lin e  and  
te rm in a l. I t s  ow n e rs  g iv e  it  w h a te v e r I t  
n eeds , a c co rd in g  to  A ly e s k a  and  ow n e r 
c om pany  o f f ic ia ls .  A ly e s k a  h a s  m ade  m o re  
th a n  112 b i l l i o n  f o r  its  ow ne rs  in  th e  p a s t ' 
d ozen  y e a rs , a  s ta te  re p o rt s ay s .

In  th e  f i e ld ,  D E C  and  A ly e s k a  h n ve  n e v e r 
g o tten  a lo n g . L a s t  sum m er, A ly e s k a  re fu se d  
to  a llo w  D E C  In sp ec to rs  access to  the  
te rm in a l, s a y in g  D a n  L aw n , th e  agency ’ s 
c h ie f V a ld e z  In v e s t ig a to r , w as a  " j e r k "  and  a 
" t r o u b le m a k e r . ”  1auiu, u i . ,  m e re  h a v e  been th re e  o il-s p iU  

con tingency  p la n s  co ve r in g  P o r t  V a ld e z  and  
P rin c e  W i ll ia m  S ou nd . S ta te  la w  re q u ire s  
• v e r y  te rm in a l and  ta n k e r  o p e ra t in g  in  
A la s k a  to  su b m it a docum ent d e ta i l in g  how  
a  s p i l l  w o u ld  be h a n d le d . R e g u la t io n s  g o v e rn  
h ow  m uch  eq u ipm en t fa c i lit ie s  m u s t h a v e  
and  a l lo w  th e  s ta te  to  h o ld  d r i l l s  t o  check  a 
com pany 's  re ad in e ss .

T h e  p la n s  m u s t be re v iew ed  and  
re -ap p ro ve d  e v e ry  th re e  y e a rs , a lth ou g h  f o r  
A ly e s k a  as w e ll as som e 400 o th e rs  w h o  come 
v n <J.e r U je  la w  th a t schedu le  h a s  s lip p e d  
b a d ly . D E C  a d m in is t ra to rs  s ay  th e y  d o n ’ t 
h a v e  the  re sou rces to  keep  up  w ith  th e  
re v iew s , le t  a lo n e  In spec t eq u ipm en t and  
p e rs o n n e l.

• f t a f f . rw  w h o  re v iew ed  A ly e s k a 's  f i r s t  
p la n  In  1977 asked  f o r  m a jo r  changes.

"A ly e s k a 's  V a ld e z  T e rm in a l O l l - S p l l l  
C on tin g en cy  P la n , In  a lm o s t e v e ry  m a jo r  
facpt, c on ta in s  m istake -, and  inadequac ie s .

d em on s tra te s  m ic ro scop ic  th in k in g  and , 
w o rse , om its  m a jo r  fu n c tion s  th a t  a re  
n e c e s s a ry ,"  th e  D E C 's  R a n d y  B a y lis s  w ro te  
t o  h is  bosses in  1976.

"T h e  In i t i a l p la n  Is  so b ad , th e  d ep a rtm en t 
s h o u ld  c o n s id e r p ro secu tion  f o r  v io la t io n  o f  
s o lid -w a s te  re g u la t io n s .”

B a y li s s  b e lie v e d  A ly e s k a  needed  m o re  
c o n ta in m en t b o om  —  f lo a t in g  fences 
d es igned  to  k e ep  o i l  fro m  sp re ad in g . H e  
w an ted  m o re  b o a ts  and  p e op le  and  m o re  
th o u g h t g iv e n  to  c le an u p  techn iques .

A t  le a s t 50 ,000  fe e t o f  boom  w as  needed  to 
c om b a t a s p i l l  In  P r in c e  W ill ia m  S ou nd , the 
.s ta te  sa id  In  1977.

A ly e s k a  c om p la in ed  th a t to  d e p lo y  th a t 
m uch  b o om  "w o u ld  be  li k e  th e  N o rm an d y  
In v a s io n ,”  a cco rd in g  to  a  s ta te  s u m m a ry  o f  a

DEC BUDGET
Fiscal Years 1973-90

Year Oovamor's
Request

Final
Budget

1990 S25.3 mlWon $24 .9 million
1989 S22.0 million $21 .0 million
19BB S15.3 miHion $15.B million
1987 $17.1 mllFon $15.1 million
1986- $17 .0  milHon $16.1 million
1985 $15 .7 million $15.7 million
1984 $13 .9 million $13 .8 million
1983 51T..4 million $15.4 million
1982 $13 .7 million $13.4 mIHion
1981 $9.1 minion $7.8 million
1980 $7 .6 mHRan $6.0 million
1979 $8.3 million $6.2 million
1978 $4.7 mWton $4.7 mHBon
1977 $4.4 mSHon $4.5 million
1978 $3.2 mflton $3.8 mtUlon
1975 $1 .8 mMon $1.5 million
1974 $1.6 million $1.5 million
1973 $1.8 million $1.5 million

Imm-. AM a Olw w iH tt W t m m l  i U n i w
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' M irc h  1977 m ee tin g  b e tw een  re g u la to rs  and 
In d u s try .

W hen th e  p la n  w as  f i n a l ly  a p p ro v e d  a few  
• weeks la t e r ,  A ly e s k a  w as a llow e d  to  k e ep  
j  o n ly  19,000 fe e t a t th e  V a ld e z  te rm in a l.

T w e lv e  y e a rs  la t e r ,  w hen  th e  E x x o n  
V a ld ez  ra n  a g rou n d , th e  c om p an y  h a d  ab ou t 
it ',000 fe e t  o f  b o om  on  h a n d . B u t  e v en  th a t 
w asn 't en ough  to  s to p  th e  sp re a d  o f  o i l  In  the 
Sound , e ven  w ith  th re e  c a lm  d ay s  a f t e r  the  
accident. C le an u p  e x p e r ts  d o u b t th a t the  
s ta te 's  p ro p o sed  5 0 ,0 00  fe e t w o u ld  h a v e  
stopped m uch  o i l  d th e r , a lth ou g h  th e y  s a y  It  
m igh t h a v e  c o n ta in e d  som e  o f  w ha t 
e v e n tu a lly  s p la t te re d  beaches.

A ly e s k a  " h a s  m an e u v e re d  th e  g o v e rn m en t 
In to  accep ting  a s h o d d y  p iece o f  w o r k , ”  A1 
C a n o n , a s ta te  D e p a r tm e n t o f  F is h  an d  
Gam e o f f i c ia l ,  w ro te  t o  th a  s ta te  p ip e lin e  
o ff ic e  In  J u n e  1077, r e fe r r in g  to  A ly e s k a 's  
con tingency  p la n  In  g e n e ra l.

I t  w as a m on th  b e fo re  p ip e lin e  o p e ra t io n s  
w ere  to  b eg in , bu t n o  o n e  w as  lis te n in g .

"T h e  p e o p le  w ith  th e  a u th o r i ty  w e re  
lam e -du ck  a d m in is t ra to r s  b y  th e  t im e  th e y  
got to th a t  end  o f  I t , ”  s a y s  B a y lis s . " T h e y  
got the p ip e lin e  con stru c ted  and  the  la s t  
th ing  th e y  w an ted  w a s  to  be  an n oyed  w ith  
these d e ta i ls  a b o u t th e  con tin g en cy  p la n . ”

WATCHDOG THAT DIDN’T BARK
O n  A ug . 1, 1977, th e  A rc o  Ju n eau  ca st o f f  

fro m  th e  A ly e s k a  te rm in a l w ith  th e  f i r s t  
ta n k e r- lo a d  o f N o r th  S 'o p e  c rude . S in c e  then , 
ta n k e rs  h a v e  m ade  m o re  th an  8 ,000 t r ip s  
across th e  S o u n d . O c c a s io n a l eng ine fa i lu re s  
th re a ten ed  c a ta s t ro p h e , bu t u n t i l th e  E x x o n  
V a ld e z  n o  t a n k e r  h a d  ru n  a g rou n d  in  P r in c e  
W ill ia m  S ou nd .

E v en  so , b e fo re  M a rch  24, m i l l io n s  o f  
g a llo n s  o f  N o r th  S lo p e  c ru d e  o i l  h ad  s p i lle d  
fro m  ta n k e rs , b u t a lw a y s  e ls ew h e re  —  in  
Puget S o u n d , th e  G u l f  o f  A la s k a , C o o k  In le t  
o r  o f f  th e  coas t o f  H a w a i i .

S m a l l s p i l ls  In  P o r t  V a ld e z  w e re  fre q u en t 
and  c le a n u p  e f fo r t s  la r g e ly  In e f fe c tu a l, 
acco rd ing  to  th e  D E C . E a r ly  o n , D E C  s ta f fe r s  
In  V a ld e z  n am ed  a g ro u p  o f  ta n k e rs  "T h e  
D i r t y  D o z e n ”  f o r  re p e a ted  s m a ll s p i l ls  
caused b y  s lo p p y  lo a d in g  o r  p o o r  
m a in ten an ce .

In  S e p tem b e r 1977 , b a r e ly  a  m on th  a f t e r  
ta n k e rs  began  c a llin g  a t V a ld e z , th e  t a n k e r  
G la c ie r 3 a y  le a k e d  500 g a llo n s  th ro u g h  an 
18-inch c ra c k  in  its  h u l l .  C le an u p  e f fo r t s  
fa i le d  to  c o n ta in  th e  o i l ,  w h ich  w a sh ed  up  o n  
beaches as  f a r  as seven  m ile s  aw ay .

C o in c id e n ta lly , sc ien tis ts  and  g o v e rnm en t 
o f f ic ia ls  m e t In  A nch o rag e  th a t sam e  d ay  to  
debate o i l  s p i l l  re sp on se s  In  th e  a ft e rm a th  o f  
a n o th e r ta n k e r  s p i l l ,  th e  A rg o  M erchan t, 
w h ich  a  y e a r  b e fo re  h ad  s u n k  o f f  th e  coas t o f  
M assachusetts , s p i l l in g  its  e n t ire  c a rg o  o f  7 .8 
m i ll io n  g a llo n s  o f  h e a v y  in d u s t r ia l fu e l .

O n  a c o u p le  o f  s n ow y  d ay s  In  D ecem be r 
1977, B a y li s s  and  o th e r  D E C  s ta f fe r s  spen t 
long , d u s ty  h o u rs  In  A ly e s k a  w a reh ou se s  an d  ' 
Its  sm a ll-b o a t  h a rb o r  check ing  on  th e  
o l l - s p i l l g e a r A ly e s k a  h a d  p rom is ed  to  h a v e  
In  V a ld e z .

“ T h e  e x am in a t io n  re v e a le d  th a t  a  la rg e  
am oun t o f  the  e q u ip m e n t . . .  Is  m is s in g  o r  
n o t In  c o n d it io n  f o r  Im m ed ia te  o p e ra t io n ,”  
ta n k e r  sp ec ia lis t B i l l  P u b lic o v e r  w ro te  to  
A ly e s k a  la t e r  H e  n o te d  th a t  A ly e s k a  h ad  
v io la te d  re g u la t io n s  b y  fa l l in g  to  n o t i f y  the  
s ta te  th a t  e s s e n t ia l e q u ipm en t w as  b ro k e n  o r  
m iss in g .

B u t th a t w as  as f a r  as th e  s ta te  w en t. N o  
fines w e re  le v ie d  o r  cha rg es f i le d . N o  e f f o r t  
w h a tso e v e r w as m ad e  to  fo rc e  th e  p ip e lin e  j
c om pan y  to  do  w h a t I t  h a d  p r o m is e d . , ‘ •

T h e  s ta te  g o t a n o th e r  chance to  re v iew  
A ly e s k a 's  c on tin g en cy  p la n  in  1 9 8L  D E C  
s ta f fe r s  fo u n d  n um e rou s  d e fic ien c ie s . B u t 
w hen th e  agency s igned  o f f  on  th e  new  p la n  
In  1983, I t  h ad  don e  l i t t le  to  Im p ro v e  
p ro te c t io n  o f  P r in c e  W i ll ia m  S ou n d  ag a in s t a  
m a jo r  o i l  s p i l l .

D EC 'S  V a ld e z  s t a f f  c a lle d  the  p la n  
" s u p e r f ic ia l a t  b e s t .”  D an  L aw n , b y  then  th e  
D E C 's  c h ie f o i l  s p i l l  s p ec ia lis t in  V a ld tz , 
p o in ted  ou t th a t  A ly e s k a 's  eq u ipm en t 
c o u ld n 't c le an  up  o i l  as fa s t  as th e  com pany  
sa id  I t  c ou ld , n o r  c o u ld  It  reach s om e  p a r ts  o f  
the S o u n d  as q u ic k ly  as it  c la im ed .

One o f  A ly e s k a 's  m os t s ig n if ic a n t 
cu tbacks In s p i l l re sp on se  cam e in  1981 w hen  
It d isb anded  Its  fu l l- t im e  o i l  s p i l l  team . T h e  
em p loyees w e re  ab so rb ed  In to  re g u la r  
te rm in a l o p e ra tio n s  o r  la id  o f f .  W o rk e rs  In  
o th e r Jobs w e re^ ra in ed  to  re sp on d  to  s p i l ls , 
according to A lyeska . j

DEC  objected to the team 's d ism an tlin g . ( 
but did noth ing to fo rce  A ly e s k a  lo  keep the 
o ll - ip l i :  teamIn  fact, the one sub stan tive  Im p rovem en t . 
In  A lyeska 's rcspcr.’ e a b i l i t y  came about 
on ly  because a loau t J  tan ke t n a rrow ly  
.avoided a d isastrous g round ing  and 
frightened regu la to rs  In to  action . •• !

On Jan. 17. 1980, 90 m ph w inds bu ffe ted  . 
the G u lf o f A la ska  nea r H ln c h ln b ro o k  ,
Entrance. The ta n k e r P rin ce  W illiam  Sound , ; 
f i l le d  wli'n 35 m illio n  g a llo n s  o f  c rude o i l ,  i 
was about to leave  the re la t iv e  sa fe ty  o f  the 
Entrance when a sm a ll e le c tr ic a l com ponent .■ 
m alfunctioned . The sh ip  w en t dead and Its  I 
crew was unab le to re -s ta rt the  engine.

The captain used his la s t b it o f  steam  to  
m ake a U -tu rn  In the m id d le  o f  the Entrance, • 
an act that o ff ic ia ls  la t e r  c red ited  w ith  • 
saving the sh ip and Its  cargo. The ta n k e r 
d rifted  back in to  the Sound .

F o r  17 hours it f lo a te d  p ow erle ss  w h l lr  
tugs tried  to get lines on it . One tug ' /  
swamped in the heavy seas, and the  ta n k e r • 
was m inutes from  sm ashing In to  F a lrm oun t • .  
R ee f when It f in a lly  re -sta rted  its  engine. , 

The close ca ll scared bo th  D EC  and the 
Coast Guard . DEC  added a section to  the 
contingency p lan  that requ ired  ta n k e rs  to  be -.’ 
fitted  w ith  a system  o f  lin es , cab les and 
shack les — a tow ing package — so tugs cou ld '- j 
m ore  eas ily  hook  up In fo u i w eather.

Though the accident m ade c le a r  the 
po ten tia l fo r  a ca tastroph ic  s p i l l ,  the tow ing 
requirem ent was the on ly  Im p rovem en t In 
the A lyeska  contingency p la n  fo r  which DEC  ! 
cou ld  t ik e  cred it. The agency app roved  the »
p lan  In Janu a ry  1983. w ith  D E C  , . 
adm in is tra to rs p rom is ing  a tough e r lo o k  at 
the p lan  when It came up  fo r  re v iew  aga in .In i
1986.

F o r  the next lew  yea rs . D E C  sta ffe rs  
continued to document se riou s shortcom ings ..
In  A lyeska 's s p i l l p lan , as w e l l as o th e r , |
p rob lem s at the te rm in a l.

Law n , the m ost pe rs is ten t c ritic , to ld  b l i  
superio rs in  M ay 1984: "O v e r  the  past . 
seve ra l m onths, th e re  has ta k en  place,!) 
genera l d isem bow eling  o f  the  A ly e s k a  . 
ope ra tiona l p la n ,”  in c lud ing  the o i l sp ill. ,

' response p rog ram . , ,
Response capab ilitie s  w ere  h u rt by  the 

loss  o l the dedicated s p i l l team , L aw n  said , 
because there w e ren ’ t enough w o rke rs  .. 
tra ined  both to h and le  o i l lo ad in g  and 
respond to sp ills .

S p i l l equipm ent was ou tda ted  and , . 
tra in ing  p rog ram s had been cut, he said ,, yet .' 
the number o f tan ke rs  c a llin g  a t the te rm ina l' 
— and thus the chances fo r  a m a jo r  s p i ll .— 
were Increasing.

When the te rm in a l opened , 34 tanke rs  a 
month docked a t the  te rm in a l. When Law n 
was w rit in g  th e  m em os, abou t 50 tanke rs  
ca lled  each m onth . N ow  abou t 75 ■ m onth  
m ake the stop . . . • „  .

On Oct. 17, 1984. A ly e s k a  In v ited  s ta te  s id-' 
fede ra l o ff ic ia ls  to  obse rve  a d r i l l  In  which 
A lyeska  p retended a ta n k e r s p ille d  o i l a t  the 
dock, and su rrounded  the “ s p i l l "  w ith  beats, 
booms and sk im m ers . .*,

An hou r la te r , according to  a fe d e ra l, . . .  
account, the  m a in  boom  d r i fte d  unde r a . - 
ta n k e r and sank . A  w o rk b o a t w asn 't , , 
p ow e rfu l enough to p u ll I t  o u t o f  the w ater. 
Another boom  was too  sh o rt to  re tch  shore , 
leav ing  a 30-foot gap th rough  which "oil'.', 
escaped. ..• 1

The d r i l l  w as canceled w hen h igh seas 
“ Jecpsrd lzed the sa fe ty ”  o f  A ly e s k a  s m a in  • 
deep-water conta inm ent g ea r, which w a s ; 
w hat the company a p p a ren t ly  p lanned  to  use \  
In rougher w a te r ou ts ide  th e  p o rt a rea  lifcfhe •' 
event o f  a re a l s p i ll . ‘ i

"E qu ipm ent and m anpow er m ay no t be 
app rop ria te  fo r  the en v ironm en ta l cond itions- 
o f P o rt V a ld ez .”  tha E n v iro nm en ta l 
P ro tection  Agency w ro te  In  a  c ritiq ue  o f  (he "• 
d r i l l .  Keep ing contingency equ ipm ent s to red  • 
at va rious p laces th roughou t the fa c ility  
•low ed the response and tra in in g  was 
Inadequate, the repo rt aa ld . ,•

"A t th is tim e , E PA  la  no t con fiden t • > 
^ 'ye rV a 1« prepared to  e ff-c ie n tly  respond to  •

a m a jo r s p i l l e v en t ,”  the E PA 's  A la sk a  ch ie f.
• R o n  K re tzenb cek . w ro te  In a N ovem be r 1984 

le t te r to the  Coast G ua rd  He asked  tha t 
"a p p ro p r ia te  ac tion !-" be taken  to m ake  su re

-  A ly e sk a  c ou ld  p ro tec t P o r t  V a ld ez  from  a 
sp ill.

The Coast C uB rd  d ism issed K re izcnbeck 's  
concerns as u nw a rra n ted . The Coast G u a rd  
said A ly e s k a  had  h ired  a new  te rm ln n l 

t aupe rin tenden t and new o il s p i l l c o o rd in a to r 
a few  w eeks a f t e r  the d r i l l  and w as t ry in g  to

• .do be tter.
-. But the concerns o f the E rA  and D E C  

'.w ere echoed by  A ly esk a 's  ow n em p loyees , 
.Inc lud ing its  m anage r o f o l l - s p i l l c leanup  
■operations, w h o  w arned  that A ly e s k a  shou ld  
not a ttem p t to c lean up a s p i l l In  P rin ce

• W illiam  S ou nd .
Jam es W ood le , a fo rm e r V a ld e z  Coast 

G ua rd  c om m ande r w ho went lo  w o rk  fo r  
A ly e sk a  as its  m a rin e  superin tenden t In 
1982, w as w o rr ie d  about the age o f  the 
equ ipm ent as w e ll as reduc tions in tra in ed  
response p e rsonne l. "R e sp on se  to  an y  s p i l l 
.(beyond th e  gene ra l p o rt a rea ) sh ou ld  n o t be 
-a ttem pted  w ith  p resent equ ipm ent and 
p e rs o n n e l,"  he w ro te  to A ly e s k a  o ff ic ia ls  In 
1984. W ood le  had recen tly  been fire d  from  
A ly e sk a  fo r  in sub o rd in a tion  and la te r  lo s t a 
•law su it cha llen g in g  h is te rm in a tion .

:.“ We can no longe r Ignore th e  ro u t in e  
m on ito rin g  o f A ly eska ,'' L aw n  w a rned  h is 
own s u p e r io rs  at D E C  on M ay 1, 1984,
"un le ss  w e  do  not care I f  a m a jo r  
;c a ta stroph ic  event occu rs ."
TANKERS ON THE 3ACK BURNER

A  w eek  a ft e r  I 11 Ross lo o k  o v e r as D E C  
com m iss ione r in 1985, Dan Law n 's m em os 
landed on  h is desk . The D E C  s ta ffe rs  
re sp on s ib le  fo r  V a ldez and A ly e s k a  w an ted  
to  kn ow  w ha t he w an ted  them  to  do , Ross 
reca lled  re cen tly .

>*' 'B u t A ly e s k a  a lso  had o th e r se riou s 
en v iro nm en ta l p rob lem s, in c lud ing  Its  
b a lla s t w a te r  trea tm en t p la n t , w h ich was 

: suspected o f dum ping too much o i ly  w aste 
In to  P o r t  V a ld ez .

"W as  b a lla s t  w a te r being d ischarged  In to  
the  bay  a w o rse  p rob lem  than  a p o te n tia l o i l 
s p i l l? "  R o ss  asks new . "A t  the tim e I  decided 

.1 had  to  go w ith  b a lla s t w a te r ."
The con tingency p la n  — w hich w as abou t 

' to  e x p ire  —  was considered  the second m ost 
Im p o rta n t A ly e s k a  p rob lem , bu t s t i l l  scored 
low  on  R o ss ' lis t o f  p ressing e n v iro nm en ta l 
Issues. I t  t e l l behind p la c e r m in ing , 
w id esp read  o i l p o llu t io n  In  K en a i, w a te r 

' q u a li ty  p ro b lem s  In  Anchorage , and
- su bd iv is ion  deve lopm en t In  the 
M a tanu ska -Su s itn a  V a lle y .

In  h is  22 m onths as com m iss ione r, Ross 
V isited  V a ld e z  tw ice. He to u red  the A ly e s k a  
‘fa c i lit y  and  listened  to hts s t a f f ’s concerns 
about p o te n t ia l o i l sp ills .
'■'Meanwhile, A ly e s k a  con tinued  to  s p i l l o i l 
ju id  Its  c leanup  e ffo r ts  con tinued  to  f a l l  

'  sh o rt. A  700 -ga llon  s p ill f rom  the ta n k e r B T
• S an  D ieg o  In  A p r i l 1986 p ro v ed  tough fo r  
-’ A ly e s k a  to  p ick  up , even In  the po rt .

-“ C le an -up  equ ipm ent d id  n o t func tion , 
c lean-up per-.onne l w ere no t a v a i la b le , 
su p e rv is ion  was la c k in g ,"  D E C  V a ld ez  Held  
o ff ic e r T om  M cCarty  w ro te  to  h is su p e rio rs  
on  A p r i l 17, 1986.

■'1 H e lp  fro m  con trac t la b o re rs  and an 
-'Outside s p i l l e xpe rt "cam e to o  la te ,”  b e  sa id , 
n o ting  th a t much o f  the o i l f rom  the B T  San  
D iego had  a lre a d y  escaped con ta inm en t.
. -'D EC  s t a f f  w ere  a lre a d y  p a in fu lly  aw are  

‘ th a t A ly e s k a 's  Ideas o f how  to  h and le  a s p i l l 
lo o k e d  b e tte r on  pape r ib i n  in  re a li ty , 

j '  -  " ' I t  a p p e in ; :o m e th a t the  m a jo r  p rob lem s ‘ n tay  n o t bo w ith  the techn ica l contents o f  the 
p la n  bu t In s tead  W ith the execu tion  o f the 
js lan  in  th e  f i e ld , "  H au l O 'B rie n , the  DEC 's 

" o i l p ro g ram  m anr.ger, w ro te  In an O ctobe r 
(!985 m em o to  R c js . He described p rob lem s 

■with tra in in g , com m unications and 
;  equ ipm en t.

• " I t  la  Im p o rta n t and necessary to  address 
the  a lle g a t io n s ,"  O 'B rien  to ld  R oss, " s o  tha t 
the  p u b lic  c le a r ly  sees th a t the depa rtm en t Is 
do ing  som eth ing  abou t A ly eska 's  : (L’on tlngency ) p l jh  and response c a p a b i li ty ."
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•  They almost never do surprise 
Inspections. If somebody tells them | 
to go away, they just do. 9  '

A ly e s k a  h ad  a l l  Its  equ ipm en t and  p e op le  
ready  —  som e th in g  t l a t w ou ld n 't be  li k e ly  
w ith  a re a l s p i l l .

E ven  w ith  p le n ty  ot w a rn in g , A ly e s k a  
b a re ly  passed the  test. T he  " s p i l l response 
was accep tab le , I  fe e l, bu t no t by  a w ide 
m a rg in ,"  conc luded  the  D E C ’s P a t  C y r In  an 
e v a lu a tio n  o f  th e  d r i l l .

C y r u rg ed  a n o th e r "u n an n ou n ced ”  d r i l l .  
N one e v e r  occu rred .

In Ju n e  19B7, O 'B r ie n  n o t i f ie d  A ly e s k a  
tha t D E C  w ou ld  re a p p ro v e  the con tingency 
p lan , based  in  p a r t  on “ th e  re s u lt s ”  o f  the  
1986 d r i l l .  F o r  th e  f i r s t  t im e , h ow ev e r, D E C  
to ld  A ly e s k a  it  m igh t w ith d raw  a p p ro v a l o f  
the p la n  i f  the  com pany  d id n 't do  b e t te r  on 
fu tu re  s p i lls .

"W e h a v e  th e  op tion  o f  y a n k in g  o u r  
a p p ro v a l i f  th e y  can ’ t show  th e y 're  d o in g  a 
b e tte r jo b  in  th e  fu tu re ,"  sa id  O 'B r ie n , w ho  
le ft  D E C  in  F e b ru a ry  1989. "W e m ade e v e ry  | 
s p i ll th a t occu rred  from  th a t p o in t . . .  op en  , 
fo r  sc ru tin y  b y  th e  d ep a rtm en t In  a fo rm a l , 
sense ."

S ince then , D E C  s ta ffe rs  h ave  o fte n  
com p la ined  ab ou t A ly e s k a 's  e f fo r ts  to  c lean  
up even th e  sm a lle s t s p i lls . B u t no  m o v e  ha s  I 
ever been m ade  to  w ith d raw  the p e rm it . I

As re c e n t ly  as la s t J a n u a ry , w hen  tw o  I
tanke rs in  tw o  w eeks spew ed o i l th ro u g h  I
cracked h u lls , D E C  aga in  bem oaned w h a t It 
considered A ly e s k a 's  in ep t c leanup  a ttem p ts .

One ta n k e r , th e  T hom pson  P a ss , w as 
su rrounded  b y  boom s w hen o i l le a k e d .
A ly esk a , a ided  b y  ca lm  w ea th e r, scooped  up 
much o f the  70 ,000 g a llon s  th a t s p i lle d . The 
com pany w as lu c k y  ra th e r  than  e ff ic ie n t ,
D E C  said .

The second s p i l l ,  from  th e  C ove  L e ad e r , 
though m uch sm a lle r , e luded  A ly e s k a  
c leanup crew s because they  cou ld n 't get th e  
o i l c o r ra l le d  In  tim e  to keep  m ost o f  i t  fr o m  
runn ing  ou t o f  P o r t  V a ldez .

D E C  a ls o  sough t b e lte r s p i l l p re p a ra t io n  
b y  re q u ir in g  A ly e s k a  to  document the  
tra in in g  o f  its  c leanup w o rk e rs , and  b y  
m ak ing  th e  com pany subm it s p i l l 
" s c e n a r io s ."  w h ich  were supposed to  show  
how  A ly e s k a  w ou ld  c lean up a s p i l l aa la rg e  
as 200,000 b a r re ls . Eoss and O 'B rie n  sa id  
they w an ted  A ly e s k a  to show  it had  th ough t 
th rough  w h a t to  do  in case o f a huge s p i ll .

D E C  s ta f fe r s  a ls o  b rough t up p rob lem s 
w ith  ag ing equ ipm en t, but th e ir s u p e rv is o rs  
decided to  le a v e  th a t fo r  the  next p la n  
rev iew  —  In  1990. |

Ross says he n e v e r considered re jec ting  
A ly e sk a 's  con tingency p la n , which w ou ld  
have shut dow n the  p ip e lin e .

" I t  n e v e r go t to  the p o in t o f  d raw ing  a  
lin e  in th e  s a n d ,”  he  says . " S h ou ld  I  hava  |
assessed th e  fa c tu a l s itu a t io n  h e re  and  sa id , 1
‘A re  we headed  f o r  deep doo -doo?' j

"T h e re  w as n o  one w ho w as re a lly  i
keep ing  tra c k  o f  the  b ig  p ic tu re , w h ich  Is 
how  w e ll w as th is  tra n sp o rta tio n  sys tem  I
h o ld in g  tog e th e r. N o  one though t ab ou t 
w he the r a c ap ta in  w as d ru n k  o r  th e  Coant 
G ua rd  d id n 't h a v e  an adequate su rv e i lla n c e  
sys tem .”

"T h e  question  is ,"  Ross adds, "W as  th e  
s ta te  re sp o n s ib le  a t the m om ent th a t t a n k e r  
w en t up  on  the  rocks? T ha t's  a  question  th a t  
has caused m e som e sleep less n ig h ts .”
OUT OF SIGHT; OUT Off MIND

A lth o u g h  he 'd  ru n  IheTJEC  fo r  m o re  th a n

tw o yea rs , the f i rs t  tim e C om m iss ione r 
Denn is K e ls o  e v e r went to V a ld ez  w as March 
2<, the day he f lew  out to the stranded  
ta n k e r to v iew  the  nation 's w o rs t ta n k e r 
s p i ll .

K e ls o  had n e v e r met Lawn, the  head o f  his 
V a ld ez o ff ic e . N o r  had he eve r seen the 
A ly e sk a  te rm in a l, f o r  years the m ost 
e n v iro nm en ta lly  con tro ve rs ia l fa c i l i t y  In 
A la sk a  and the  la rg es t o f  Us k in d  In the 
w o r ld .

N o r had he read  A lyeska 's o ll- s p i l l 
contingency p lan , a lthough he had  app roved  
It  In  June 1987, s ix  m onths a f t e r  becom ing 
com m issioner.

In  fac t, K e ls o  seemed content to  le t 
subord ina tes d e a l w ith  a ir  and w a te r .' 
p o llu t io n , ta n k e rs  and the re la t iv e ly  sm a ll 
o i l sp ills  a t the  A ly e sk a  te rm in a l — u n t i l the 
E xxon  V a ld ez  tu rned  the g la re  o f  n e tw o rk  
te lev is ion  cam eras on the tin y  com m un ity .

Since then he's been a frequen t v is ito r , 
o ften  w o rk in g  lo n g  stretches w ith ou t a d ay  
o f f  to  get to  V a ld ez , C o rdova , K o d ia k ,
H om e r and o th e r p laces a ffec ted  b y  the  s p ill . 
H e  has become the m ost v is ib le  and 
ou tspoken  c ritic  o f  E xxon  and A ly e s k a .

K e ls o  says he  pu rp ose ly  s tayed  aw ay  from  
V a ld ez  b e fo re  the s p ill .

"W hen  I  came on  board , we w ere  a lre a d y  
engaged In  som e con flic t w ith A ly e s k a  o v e r 
these o th e r m a tte rs ,"  K e lso  sa id  in  a recent 
In te rv iew . " I  d id  n o t want to go to  the 
A ly e s k a  fa c i l i t y  unde r circum stances th a t 
c ou ld  be m is in te rp re te d ."

A  com m iss ione r- leve l v is it to  V a ld ez  
m igh t be taken  b y  A la s k a  as a sign th a t 
D E C  was so ften ing  Its  po :< 'lon  on a i r  and 
w a te r p o llu t io n , he  said , o r  tha t he d id n 't 
tru s t h is s ta ff 's  judgm ent.

D EC  a p p ro v a l o f  A ly e sk a ’ s th ird  
contingency p la n  had  been rn  the  f in a l stages 
when K e ls o  becar'ie com m issioner In  J a n u a ry
1987. H e concedes he didn't ta k e  as much 
In te re st in  the o lo n  as had R oss, h is 
p redecessor.

O ’ B r ie n , the  s ta te  o i l p rog ram  m anager, 
doesn 't rem em be r meeting w ith  K e ls o  o r  
ta lk in g  to  h im  abou t the p lan b e fo re  send ing 
the  com m it u e r a copy o f a Ju n e  11, 1987, 
a p p ro v a l le t te r . T he  le t te r went ou t und e r 
O 'B rien 's  s ig n a tu re  a fte r K e ls o  O K 'd  It .

"H e  was ju s t a d if fe re n t com m iss ione r 
than  B i l l  R o s s ,"  O 'B rien  ssys. " B U I ro l le d  
up h is sleeves and got in to It . H e d idn 't 
hesita te  to  come bashing In to o u r  o ffic e s  a t 
a n y  tim e w ith  questions.

"D en n y 's  ju s t  a d iffe ren t m anager. He's 
m o re  rem oved , he le ts o the r peop le  ta k e  care 
o f I t . "

K e ls o  w on 't discuss DEC's fa i lu re  to  get 
an adequate o ll-s p lU  response p la n  in p lace  
b e fo re  he becam e com m issioner. H e  b lam es 
the faU lngs d u rin g  h is time on the le g is la tu re  
f o r  n o t p ay in g  fo r  a contingency p la n  re v iew  
team , and on  s ta te  law s he says d id  n o t g ive  
D E C  the c lo u t to  m ake  A ly eska  and  o th e r oU  
te rm in a ls  p rep a re  fo r  sp ills .

S even  m on ths a ft e r  K e lso  to o k  o ff ic e , the 
ta n k e r G la c ie r B a y  ran  In to a subm erged 
ro c k  n e a r N ik is k i In  C ook Lnlet, s p i ll in g  
190,000 thousand  gaUons o f crude oU  ju s t  as 
sa lm on  w e re  bunch ing fo r  th e ir sum m er ru n  
up  the  ln le t .

T he tan ke r's  ow ne r, a sm a ll Independen t 
sh ip p e r caUed T r in id a d  Corp ., abandoned  the 
c leanup , fo rc in g  the  Coast G uard  to  ta k e  
o ve r. K e ls o  says the state found ou t then It 
d idn 't have  the p ow e r to  m ake su re  T r in id a d  
cou ld  o r  w ou ld  d e a n  up a sp ill.

In  1988, D E C  asked  the le g is la tu re  to  
c la r i fy  the  sta te 's  contingency p la n  law , 
w h ich  i t  d id . U n t i l then, K e lso  says , ta n k e rs  
and  te rm in a ls  m ay  have been requ ired  to  f i le  
d e a n u p  p la n s , b u t the re  was no  law  un d e r 
w h ich  D E C  cou ld  m ake  them  c a r ry  ou t the  
p la n s .

A lth ough  the  la w  was " f ix e d "  n e a r ly  a 
y e a r  b e fo re  the E x x on  Va ldez accident,

, K e ls o 's  agency d id n 't use It to  get tough e r 
w ith  A ly e s k a . In s tead  DEC chose to  w a it 
u n t i l the A ly e s k a  p la n  came up fo r  re v iew  In  
1990.

K e ls o  says D E C  d idn 't have m oney to  do  
m o re . In  1988|rD E C  asked the le g is la tu re  fo r

—  Patti Saunders

O 'B rie n  and  Ross decided A ly e s k a  sh ou ld  
p ro v e  It  c o u ld  cope w ith  a s p i l l .  T hey  decided 
to h o ld  an "u n an n ou n c ed "  d r i l l  — Use f i r s t  
e v e r re q u ire d  b y  DEC .

B u t th e  d r i l l ,  when it happened in  I
N ovem be r 1986, was v ry  much announced . ' 
A ly e s k a  o f f ic ia ls ,  say ing  they w e re  w o rr ie d  
about d is ru p t in g  ta n k e r  t ra ff ic , pe rsu aded  
D E C  to  h o ld  the  d r i l l  on  a day th ey  p ic ked .

m ore  than  $500,000 fo r  contlngency-p lan  
rev iew  and en fo rcem en t. The  le g is la tu re  
app roved  $150,000 to  rev iew  p lan s .

In  1988, the  le g is la tu re  gave DEC  m oney 
to ho ld  fiv e  s p i l l d r i l l s ,  bu t D E C  d idn 't 
choose to  h o ld  an  A ly e s k a  d r i l l .  In  fac t, DEC  
d idn 't conduct m os t o f  the d r i l ls  u n t i l a fte r  
the E xx on  V a ld e z  s p i l l .  Then , the m oney was 
used to w atch  a s p i l l d r i l l  in K o tzebu e  Sound  . 
and a coup le  o f  N o r th  S lop e  d r i l ls .

Th is y e a r , ju s t  w eeks a f t e r  the biggest 
s p i l l in  U .S . h is to ry , s ev e ra l hundred 
thousand d o lla r s  f o r  con tingency p lan  
rev iew s " f e l l  ou t o f  th e  bu dge t" In  the la s t 
days o f the  le g is la t iv e  session , K e ls o  said .
H e d idn 't k n ow  w h y , o r  h ow  ha rd  the DEC  
o ff ic ia ls  re sp o n s ib le  f o r  the budget tried  to 
keep It In .

B u t c ritic s  say  K e ls o  Is ju s t  m ak in g  
excuses, th a t D E C  a lre a d y  had the p ow e r to .
m ake  A ly e s k a  get th e  equ ipm en t and 1
pe rsonne l i t  needed .

"D E C  has  n o  Id e a  w h a t th e i r  a u th o r ity  Is 
o r  isn 't because th e y ’ v e  n e v e r tested i t , "  says 
P a tt i S aunde rs , th e  A ncho rage  
en v iro nm en ta l la w y e r . " I f  th ey  w on 't ever 
exerc ise It ,  it 's  as good as n o t hav ing  it.
That's  c le a r ly  the  b iggest p ro b lem  D E C  h a s ."

"T h e y  a lm o s t n e v e r do su rp rise  
In spec tion s ,"  s a id  S aunde rs , w ho spent 
s ev e ra l y e a rs  as an  en v iro nm en ta l p ro secu to r 
fo r  P en n sy lv a n ia 's  e n v iro n m en ta l p ro tec tion  
agency. " I f  som ebod y  te lls  th em  to go aw ay , 
they  Just d o .”

She says D E C  is a fr a id  o f  the  o i l 
companies and  a fr a id  to  go to cou rt. “ What 
th ey  don 't re a liz e  is  the  m o re  y ou  do  the 
easie r It  g e ts .”

" P lu s  y o u  send a m essage to  eve ryb od y  in 
tha t In d u s try  th a t th e y 're  go ing  to  get 
n a i le d ."

Ross concedes he n e v e r lik e d  to  go to  cou rt 
because o f  th e  tim e  and  expense. “ B u t I 
c e rta in ly  fe l t  I  s to od  up  to the  o i l In d u s try ,"  
he sa id . "W e  w e re  push ing  en v iro nm en ta l 
Issues as m uch  as th e  b od y  p o li t ic  In  A la sk a  
cou ld  to le ra te ."

E ven  n ow , c ritic s  sa y , the  D E C  continues 
to  bow  to  p re s su re  f r o m  A ly e s k a . The 
com pany has fr e q u e n t ly  com p la ined  about 
D an  L aw n , th e  D E C 's  p r in c ip a l A ly e s k a  
watchdog.

In  A ugust, L a r r y  D ie tr ic k , one  o f  K e ls o 's  
ch ie f d epu ties , rem oved  L aw n  as su p e rv is o r 
o f  the V a ld e z  o ff ic e . L aw n  w as ta k en  o f f  
In ves tig a tion s o f  a i r  and  w a te r p o llu t io n  a t 
the te rm in a l and  ass igned  to  re v iew  o i l s p i ll 
contingency p la n s .

K e ls o  and  D ie t r ic k  v eh em en tly  deny they 
w ere p re ssu red  to  m ov e  L aw n . B u t a Ju n e  23 
memo f r o m  L aw n 's  A nchorage sup e rv iso r .
B i l l  L am o re a u x , Ind ica te s  D E C  
a dm in is tra to rs  w e re  u n com fo rta b le  w ith  
L aw n 's ag g re ss ive  a tt itu d e  tow a rd  A ly e sk a .

In  the m em o, L am o re a u x  discussed 
A ly e sk a 's  o b je c tion s  to  L aw n . H e  sa id  he , 
be lieved  L aw n  h ad  a lw a y s  acted 
a p p ro p r ia te ly  tow a rd  A ly e s k a , y e t 
L am o re au x  d ire c ted  L aw n  to  send o th e r 
V a ld ez  s ta f fe r s  to  d e a l w ith  the  com pany and 
to  "reduce y o u r  o v e r a l l In v o lv em en t In 
ro u t in e  In spec tion  a c t iv it ie s ."

P rin ce  W i l l ia m  S ou n d  to d a y  is  p rotected 
b y  an  o l l - s p i l l  re sp on se  system  unm atched in  
th e  w o r ld . S op h is t ic a ted  equ ipm ent and 
sa fe ty  m easu res  th a t c ritic s  h a v e  demanded 
fo r  a dozen y e a rs  a re  now  In  p lace . In stead  o f 
boom s and  s k im m e rs  and  c leanup crew s 
try in g  to  c o v e r  th e  S ou n d  fr o m  a base In  
V a ldez , e sco rt ve sse ls  fo l lo w  each loaded 
ta n k e r th ro u g h  th e  S ou n d , c a rry in g  high-tech 
equ ipm ent re a d y  f o r  Im m ed ia te  dep loym en t.

I t  h appened  because o f  a ca tastroph ic  o i l 
s p i l l — th e  on e  so m a n y  had  p red icted .

Iu  A p r i l ,  w h en  an  an g ry  G o v . S teve  
C ow per th re a te n ed  to  shu t dow n the p ipe lin e  
te rm in a l I f  th e  In d u s t ry  d id n 't come up w ith  
a b e tte r s p i l l re sp on se  p rog ram , o i l 
com pan ies d isp a tched  to p  executives to 
A la s k a  to  p u t to g e th e r a  new  p la n  In  s ix  
w eeks.
□ MONDAY: A lo ok  at DEC Commissioner Dennis 
Ke lso .at 1»-----------------------------------
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Anchorage D a lly  News Sunday, October ?2, 1989

Despite warnings, top officials 
didn’t get tough with Alyeska

State’s  te s tw a sn ’t hard; Alyeska didn ’t pass by m uch
J t f J T T I  O V E R  E q u ip m e n t  w a s  r e a d y  a n d  lo a d e d  o n  b o a ts
Doty Nawe reporter f o r  d e p lo y m e n t

i
n  a  d o z e n  y e a n  o f  t a n k e r  o p e r a t io n s ,  t h e .  ■ - T h e  s t a t e 's  s c e n a r io  a s s u m e d  t h a t  a  t a n k -  
s ta t e  h a s  ta s te d  A ly e s k a  P l p c l l n r . 8 c r < " l a r  s u f f e r e d  a  m e c h a n ic a l  f a i l u r e  a t  th e  d o c k , 
v ic e  C o . 's  c le a n u p  c a p a b i l i t i e s  In  a r e a l - 1'  c a u s in g  a  t a n k  to  o v e r f i l l  d u r in g  lo a d in g .  
I s t lc  d r i l l  o n ly  o n c e . A b o u t  60 b a r r e l s  —  2,200 g a l lo n s  — s p i l le d

E v e ry  o t h e r  t im e ,  A ly e a k a  I ts e l f  c r e a te d  - In to  th e  p o r t  a r e a .  O ra n g e s  d u m p e d  In to  th e  
a n d  c o n tr o l le d  th e  e x e rc ise s  o n  w h ic h ; Usei -I w a te r  w e re  u s e d  to  s im u la t e  o i l .  
s t a t e  Ju d g e d  th a  c o m p a n y ’s a b i l i t y  t o  c a r r y ,  ' W hen  th e  g e n u in e  s p i l l  c a m e  la s t  M a rc h  
o u t  I t s  p l a n  f o r  c le a n in g  u p  o i l . - .S I  a t e  > 2 4 , c o n d it io n s  c o u ld n 't  h a v e  b e e n  m o re  
ac ce p ta n c *  o f  t h a  p l a n  v u  n o c e s t a r w f o s  • ,d i f f e re n t .  T h e  t a n k e r  E x x o n  V a ld e z  r a n  
A ly e s k a  t o  o p e ra te  t h e  t e r m in a l .  iW J - ,  a g ro u n d  J u s t  a f t e r  m id n ig h t ,  o n  a  d a r k  a n d  

B u t  f o r  t h e  s t a t e 's  o n e  " u n a n n o u A e e d ^ . - d r i z i I y  n ig h t ,  a b o u t  26 m ile s  f ro m  p o r t ,  
d r i l l ,  th o  D e p a r tm e n t  o f  E n v i r o n m e n ta l - ,  h e a r t y  11 m il l io n  g a llo n s  o f  c ru d e  o i l  
C o n s e rv a t io n  g a v e  A ly e s k a  s e v e r a l  O s te ty  >-p o u re d  I n to  P r in c e  W ill ia m  S o u n d .  A ly e ik a  
w a r n in g ,  a n d  c b o e e  a  d a y  re c o m m e n d e d  b y „  - s ta f f in g  w a s  m in im a l  b e c a u s e  I t  w a s  n ig h t  
t h e  p ip e l in e  c o m p a n y  s o  t a n k e r  t r a f f i c  a n d  G o o d  F r id a y .  E x t r a  c le a n - u p  w o r k e r s  
w o u ld n 't  b e  Im p e d e d . t o o k  s ix  h o u r s  to  r e p o r t .

E v e n  s o , A ly e s k a  b a r e ly  p a s s e d  th a  e x - ' A ly e s k a 's  e q u ip m e n t  w a s  f a r  f ro m  r e a d y :  
a m . b o o m s, s k im m e r s ,  p u m p s  a n d  o t h e r  g e a r

"3  m a d e  a  d e c is io n  n o t  to  d i s r u p t  t h a . ' h , d  b e  ,o aD tl “  *o a --1 *» w a re h o u s e s ,  
p ip e l in e ,"  s a id  BUI R o sa . t h e n - c o m m lM lo & ,- ° ‘b a r i  b u r ie d  In  s n o w  -  a n d  lo a d e d  o n  a  
a r  o f  th a  D E C . " I f  t h e  p re s e n c e  o f  th e -c o p .  'b a r g e .  S o m e  b o o m s  b s d  t o  b e  r e p a i r e d  
o n  th e  c o rn  i t  c a u se s  y o u  to  g o  6T, l n l a  63  ,% bsfora  t h e y  c o u ld  b e  lo a d e d .  C re w s  to o k  14 
io n s ,  th e n  m o s t  p e o p le  c o n s id e r  t L r i J d a . .  ■b ? u£ , t?  £ c k  <h « b , r * c  « » < *  ‘ h e  «P»> 
q u a le  e n fo rc e m e n t .  S o  th e y  d e a n  f i t .  h o u s e  i _?“ * b  R e e f .
w h e n  t h e y  k n e w  w e  w e r e  c o m in g * ' . > , R °s»  c s n c c d e  t h e y  r r J g h t  h a v e

. j i a a * » __  , le in 5 e d  m o re  a b o u t  A ly e s k a  a r e a l  s t a t e  o i
11 , h * y ’d  c o n d u c te d  s  s u r p r i s e  

N o v . 22, 1M 6. G n o w  d r i f t e d  d o w n  l t t b t l p  d r i l l ,  o r  e v e n  I f  th e  s ta t e  h a d  c o n d u c te d  
f ro m  a n  o v e rc a s t  s k y .  a n d  v i s ib i l i ty :  w a s  ro 0 „  ^  o n t  d r j l ,  , t  j u ^ k . .  
o l t c n  p o o r .  " O n e  c o u ld  a rg u e  w e  c o u ld  h a v e  g o t te n  a

D a y - s h if t  w o r k e r s  h a d  b e e n 'o n  t h a  J o b ' h e a d s  u p  a n d  a d d re s s e d  th o s e  t h in g s ,"  s a id  
f o r  tw o  h o u r s ,  a n d  A ly e s k a  — e x p e c t in g  r - ' P a u l  O 'B r ie n ,  f o rm e r  o i l  p r o g ra m  m a n a g e r  
d r i l l  t h a t  d a y  — h a d  l in e d  u p  e x t r s A e l p i .  f o r  Ifca D E C  w h o  o v e rs a w  t h e  I960 d r i l l .

£ It the presence of the cop on the corner causes you to go 55 in a 55 zone, then most people consider that adequate enforcement. So they cleaned house when they knew we were coming. $
— Bill Floss

O 'B r ie n  s a id  t h e  D E C  r a r e ly  c o n d u c ts  
d r i l l s  f a r  o i l  te r m in a ls  o r  t a n k e r s ,  e v e n  
th o u g h  s t a t e  la w  a llo w s  tw o  s u c h  d r i l l s  a 
y e a r  f o r  e a c h  f a c i l i ty  o r  s h ip .

A ly e s k a  I n v ite s  r e g u la to r s  t o  o b s e rv e  a t  
l e a s t  o n e  m a r in e  ap lU  e x e rc i s e  a  y e a r  In  
w h ic h  th e  c o m p u n y  I ts e lf  d e v is e s  t h e  sce ­
n a r io  a n d  p ic k s  th e  t im e  — u s u a l ly  s u m m e r  
— a n d  c o n d it io n s  f o r  th e  d r i l l .  B i l l  H o w it t ,  
e n g in e e r in g  m a n a g e r  f o r  A ly e s k a ,  p re f e r s  
to  c a ll  t h e  m a n e u v e r s  " e x e r c i s e s . "  H e  r a id  
th e  s ta t e .  C o a s t  G u a rd  a n d  o t h e r  a g e n c ie s  
z r c  a lw a y s  I n v i te d  to  w a tc h  a n d  o f fe r  
c r i t ic ism .

D E C  C o m m is s io n e r  D e n n is  K e ls o  h a s  
■aid I t c o s ts  to o  m u ch  f o r  t h e  s t a t e  to  
c o n d u c t  d r i l l j .  B u t  R o ss  s a id  h e  c o n s id e re d  
II I m p o r ta n t  to  t e i t  A ly e s k a 's  c a p a b i l i t ie s  
th ro u g h  s n  " u n a n n o u n c e d "  d r i l l  b e fo re  
s ig n in g  o f f  o n  t h e  c o n tin g e n c y  p la n .

T h a t  d r i l l ,  h o w e v e r ,  w a s  h a r d ly  a  s u r ­

p r is e .  A  N o v . 4, 1986, l e t t e r  In  t h e  D E C  f ile s  
— " S u b je c t :  U n a n n o u n c e d  S p i l l  D r i l l "  — 
c a m e  f ro m  f ro m  A ly e s k a 's  H o w it t ,  th e n  
t e r m in a l  s u p e r in te n d e n t .  H o w it t  s u g g e s te d  
f o u r  d a te s  d u r in g  t h a t  m o n th  w h e n  A ly e s k a  
e x p e c te d  m in im a l  t a n k e r  t r a f f ic .  T h e  D E C  

■ c h o s e  o n e  o f  th e  fo u r.
H o w it t  s a id  A ly e s k a  d i d n 't  k n o w  th e  

t im e  o f  d a y  th e  D E C  In te n d e d  to  h o ld  th e  
d r i l l ,  n o r  d id  th e  c o m p a n y  k n o w  w h a ?  th e  
s c e n a r io  w o u ld  be .

B u t  A ly e s k a  w a s  a b le  to  h a v e  e q u ip m e n t  
r e a d y  to  g o  a n d  e n o u g h  p e o p le  o n  h a n d  a t  
t h e  t e r m in a l  to  m a k e  th e  r e s p o n s e  s m o o th ,  
h e  s a id .

" A l y e s k a 's  s p i l l  r e s p o n s e  w a s  a c c e p t­
a b l e . "  D E C  f ie ld  o f f ic e r  P a t  C y r  w r o te  In  
b i s  e v a lu a t io n ,  " b u t  n o t  b y  a  w id e  m a r g in ."

C y r  re c o m m e n d e d  t h a t  a n o th e r  " u n a n ­
n o u n c e d "  d r i l l  b e  h e ld  In  1987, u s in g  a  
c h e m ic a l  t h a t  b e h a v e s  l i k e  o i l ,  r a t h e r  t h a n  
o ra n g e s .  B u t  11 n e v e r  to o k  p la c e .

K e ls o  s a id  In  a  re c e n t  I n te r v ie w  t h a t  It Is 
to o  e x p e n s iv e  fo r  th e  s t a t e  to  d e v is e  a  s p i l l  
s c e n a r io  a n d  th e n  s c ru t in iz e  A ly e s k a 's  p e r ­
fo rm a n c e ,  a l th o u g h  h e  d i d n 't  k n o w  w b o t  
t h e  a c tu a l  c o s t  w o u ld  b e . O th e r  D E C  o f f i ­
c ia l s  e s t im a te d  i t  m ig h t  c o s t  a s  m u ch  a s  
610,000, In c lu d in g  s ta f f  s a la r ie s  J u s t  fo r  a  
d r i l l ,  t r a v e l  a n d  p e r  d ie m  p a y  w h i le  In  
V a ld e z .

O 'B r ie n  a g re e d  t h a t  I t  t a k e s  a  " t r e m e n ­
d o u s  a m o u n t  o f  t im e "  lo  d e s ig n  a  s p i l l  d r i l l ,  
“ b u t  o n e  c o u ld  s a y , 'C a n  w e  a f f o r d  n o t  to  
d o  t h a t ? " '

0*1, -(-T.O Hf ooaoftoo HiW-wn
Bill R o n :  H a 'a  h a d  s l a e p l e t a  n ig h ts .
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A s  DEC  s t i f f e n s ,  
it n e e d s  o u r  h e lp

Exxon deserves the roar of criticism it has received 
since the Exxon Valdez oil spill, but government 
regulators merit a scolding as well.

Alaska’s main environmental watchdog had the 
chance to help avert the disaster — and blew it. 
Department of Environmental Conservation field 
people in Valdez repeatedly reported that the Alyeska 
terminal’s preparations for an oil spill were deficient | 
and its contingency plans inadequate. But the 
agency’s Juneau leadership refused to act on these ; 
reports. Nobody in DEC’s top ranks took the threat of j 
a catastrophic oil spill seriously enough to get tough 
on Alyeska.

DEC officials explain their failings by arguing they 
never had adequate funding to meet the agency’s 
myriad responsibilities. And it’s true that until the 
Exxon Valdez oil spill, the legislature, ever fearful 
that a strong DEC would impede rapid resource 
development, kept the agency underfunded and 
understaffed.

Nonetheless, DEC’s failings with Alyeska do not 
stem from a lack of money. They stem from a lack of ! 
determination and will. Even with its shoestring 
budget, DEC discovered Alyeska’s woeful state of 
preparedness. DEC’s leaders simply failed to back up 
their field people and demand that Alyeska change its 
ways.

Since the Exxon spill, DEC has shown encouraging 
signs of change. It rode herd on Exxon and the Coast 
Guard to deliver as promised on the spill cleanup. Its 
budget grew as the spill made environmental 
protection a more .respectable cause among legislators. 
With about. 60 percent more money than two years 
ago, DEC is better financed than ever.

But bigger budgets won’t guarantee safe operations 
at the Valdez terminal and in Prince William Sound. 
DEC must develop a more aggressive attitude 
scrupulously fair, yes; but more aggressive — toward 
Alyeska. Gov. Steve Cowper should tell DEC that he 
expects the agency not to back down if Alyeska 
complains about the rigors of living up to its 
obligations.

Ordinary Alaskans have a role to play, too. They 
should make it clear to the governor and the 
legislature that they expect vigorous enforcement of 
environmental rules, that they want an ever-vigilant 1 
DEC protecting their environment, health and 
welfare.

Alaskans have told each other for years that they 
are “ real environmentalists.” It’s a sentiment ^ull of 
good Intentions, but it must be converted into sound 
environmental policy, with strict enforcement by a 

■powerful and fearless Department of Environmental 
Conservation. Nothing less will do.

A nchorage  D a i ly  News e d i t o r i a l  
O c to b e r  2 9 , 1989



F e b ru a r y  2 1 ,1 9 9 2

Keprofientative Dave Donley 
I'; HH 29

!>(••.• f t r  D a v e

HB 29 m u s t  die in the H ou se J u d i c i a r y  Conimi.tt-.ee 
February 21st, E v e r y b o d y  talks about d o i n g  things for their 
c h i l d r e n  in the future. Well lets insure that respon s i b l e  
d e v e l o p m e n t  can a l w a y s  take place, For o u r s e l f s  and our
c h i  I d r e n .

It is a l r e a d y  to p r o h i b i t e d  to do certain types ot 
busine ss in Alaska, And we w i l l  end u p  with no industries 
;\n«i no voters.

T h a n k  You for your C o n s i d e r a t i o n

K o v  i ri D r a k e




