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CONTINUATION of FISCAL NOTE ANALYSIS

For BilllResolution No. HB 29

This bill amends the state's environmental conservation lavs (Title
46) to provide that a private party or person may bring a lav suit against a
person (including the state) alleged to be in violation of a lav, regulation,
permit, plan, or order established under the state's general statute governing
air, vater, energy, and environmental conservation (AS 46.03); the state's
specific statute governing oil and hazardous substance control (AS 46.04); and
the state's specific statute governing hazardous substance release control (AS

46.09).

The bill vould also authorize a person to bring a lav suit against
the commissioner of the Department of Environmental Conservation, vhere a failure
of the commissioner to perform anondiscretionary act or dutyspecified under AS
46.03, AS 46.04, or AS 46.09 is alleged. The bill specifies that the decision
or duty of the commissioner to bring an enforcement action against a person
alleged to be in violation of a lav, regulation, permit, plan, or order
established under the foregoing statutes is a discretionary act or duty.

A person vould not be permitted to file a lav suit ur.der these
provisions until sixty days after the person has given notice of the violation
to the person alleged to be violation, or if the commissioner has commenced and
is diligently prosecuting a civil action or administrative penalty proceeding to
require compliance. A person filing a civil action against the commissioner
vould also have to give sixty days prior notice to the commissioner before such
an action could be filed. The sixty day notice provisions vould not apply if the
violation involved a hazardous vaste under AS 46.03.900, a hazardous substance
under AS 46.03.826 or AS 46.09.900, or a hazardous air pollutant under 42 U.S.C.
7412. In such an event, a civil action could be filed immediatelyafter giving
notice to the person alleged to be in violation.

Although these provisions vould seem to preclude a person from
bringing an action, if the commissioner has commenced and is diligently
prosecuting a civil action or administrative penalty proceeding, the bill adds
a nev subsection to AS 46.03.870, (i), giving a person thus precluded the right
to intervene in an action or proceeding brought by the commissioner.

Finally, the bill has the effect of changing Alaska Rule of Civil
Procedure 24 by limiting the court's control over intervention of parties, and
it has the effect of changing Alaska Rule of Civil Procedure 82 by revising the
standards for avard of attorney fees and costs. |In this latter regard, the bill
provides that a court may avard the costs of litigation, including reasonable
attorney and expert vitness fees to a substantially prevailing plaintiff, or to
a defendant if the court finds that the plaintiff's action vas vholly frivolous.

In sum, all of these provisions vill have a dramatic and far-reaching
impact on hov the state's environmental lavs are enforced and vho vill do the
enforcement. In effect, nearly any person or entity could assume the duties of
the attorney general to enforce state environmental lavs. The state vould become
a defendant in actions brought under the bill in respect to the construction,
maintenance and operations of its transportation and all other public facilities.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/lResolution No. HB 29

The nondiscretionary duties of the Department of Environmental Conservation,
particularly those involving permitting processes and state regulation of
federally-mandated environmental rules, vould be subject to repeated attack in
court. Moreover, the state's prosecution of violations would become far more
complicated due to the intervention of third-parties. In addition to state
government concerns, the bill is so broad that it could even be used by one
corporation against another for purely corporate purposes.

The changes to Rule 82 unnecessarily expose the state to the payment
of excessive attorney and expert witness fees, and set up the state and other
potential defendants as ultimate 'deep pockets. Requiring that a court find that
a plaintiff's action was "wholly' frivolous, before a defendant can be awarded
fees and costs, will probably assure that a defendant who prevails in court will
never be awarded costs and fees. Under current rules, courts rarely find a
plaintiff to be even simply frivolous. It is inconceivable that a court could
find a plaintiff to be "wholly" frivolous, whatever the phrase may mean. This
requirement will undoubtably establish an incentive to file law suits, because
it totally eliminates any monetary constraints from doing so and, indeed, could
provide a subsidy for doing so.

Under these circumstances, it is impossible to predict theamount of
legal work, and the consequent cost to the Department of Law, if the bill is
approved. It is simply too far-reaching. There will obviously be a high, fiscal
impact for the state's legal services. At this stage, we cannot say whether we
will need four, six, or even ten additional attorneys, but the cost could easily
exceed $1,000,000 per year. There is also no way to predict or calculate the
cost to other state programs, industry, private parties, or the economy as a
whole if non-governmental entities are permitted to execute the state's
environmental laws, as authorized by the bill.



FISCAL NOTE WORK. DRAFT
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/lResolution No. HB 29 (Judiciary Committee Work D raft)

The House Judiciary Committee Work Draft for HB 29, dated

2/21/92, adopts some, but not all of the changes recommended by the
Department of Law for this b ill, which authorizes third party
intervention in state environmental enforcement actions. Despite
these changes, the b ill will s till have a fiscal impact on the
state. The Department of Law's comments, revised to reflect the
Work Draft version of the b ill, are provided below.

This b ill amends the state's environmental conservation

laws (Title 46) to provide that a private party or person may bring
a law suit against a person (including the state) alleged to be in
violation of a law, regulation, permit, plan, or order established
under the state's general statutes governing air, water, energy,
and environmental conservation (AS 46.03); the state's specific
statutes governing o il and hazardous substance control (AS 46.04);
and the state's specific statute governing hazardous substance
release control (AS 46.09).

The b ill would also authorize a person to bring a law
suit against the commissioner of the Department of Environmental
Conservation, where a failure of the commissioner to perform a
nondiscretionary act or duty specified under AS 46.03, AS 46.04, or
AS 46.09 is alleged. The b ill specifies that the decision or duty
of the commissioner to bring an enforcement action against a person
alleged to be in violation of a law, regulation, permit, plan, or
order established under the foregoing statutes is a discretionary
act or duty.

A person would not be permitted to file a law suit under
these provisions until sixty days after the person has given notice

of the violation to the person alleged to be in violation. In
addition, a law suit would not be permitted if the commissioner has
commenced and is diligently prosecuting a civil action or
administrative penalty proceeding to require compliance. A person
filing a civil action against the commissioner would also have to
give sixty days prior notice to the commissioner before such an
action could be filed. The sixty day notice provisions would not
apply if the violation involved a hazardous waste under AS
46.03.900, a hazardous substance under AS 46.03.826 or AS
46.09.900, or a hazardous air pollutant under 42 U.S.Co 7412. In
such an event, a civil action could be filed either 10 days after
notice, or immediately after giving notice if the action involved
an imminent and substantial endangerment to health or the

environment.

Although the b ill prohibits a person from bringing an
action if the commissioner "has commenced and is diligently
prosecuting a civil action or administrative penalty proceeding,”
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/lResolution No. HB 29 (Judiciary Committee Work D raft)

in practice this exception would be an extremely narrow one.
First, most DEC enforcement actions involve compliance orders by

consent (COBCs) or, less frequently, administrative compliance
order proceedings. Although both of these actions usually involve
some form of administrative adjudication, neither COBC actions nor
mandatory compliance order actions fall within +the exception
currently provided in the b ill. Second, the phrase "administrative
penalty proceeding” is meaningless under current DEC statutes
because DEC does not have administrative penalty author .y. The

narrow nature of this exception invites third party intru _on into
a wide variety of DEC enforcement actions because, under current

law, intervention could occur unless the commissioner had gone to
the extreme step of bringing a law suit. The department therefore
strongly recommends substituting "administrative penalty

proceeding” with "administrative adjudication proceeding."

The Work Draft provides some restrictions on the type or

amount of relief the court can impose against the state. Although
this is an improvement from earlier versions, further improvement
is recommended. The b ill provides that in an action against the
state "the court may issue an injunction or other relief."” We
recommend that the ending of this phrase be revised to read "other
equitable relief.”™ This w ill give a court the fle xib ility to order

correction of a pollution problem, rather than serve as a device to
seek monetary damages. The-Work Draft version of this section also

states, "Nothing in the section authorizes a court to award damages
to a party in an action brought under this section.” Although this
new language is helpful, we believe that the section would be far
clearer with the inclusion of "equitable relief”, because nothing

in the section prohibits award of monetary damages.

Furthermore, the b ill will result in costs and attorney
fees awards against the state. In most cases, third parties w ill
be able to recover full reasonable costs and attorney fees against
the state because such parties usually qualify as public interest
litigants. This status has been broadly defined in Alaska, and our
courts have usually been generous in awarding costs and fees to
public interest |litigants. Hence, the b ill will continue to

provide an economic incentive for third parties to sue the state.
In situations where the non-state violator has limited assets, the
incentive to search for an underlying "non-discretionary duty" as
a basis for a suit against the state increases.

In sum, these provisions could have a far-reaching impact
on how the state's environmental laws are enforced and who w ill do
the enforcement. In effect, a private person or entity could
assume the duties of the attorney general to enforce state
environmental laws. The nondiscretionary duties of the Department
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/lResolution No. HB 29 (Judiciary Committee Work Draft.)

of Environmental Conservation, particularly those involving
permitting processes and state regulation of federally-mandated
environmental rules, would be subject to attack in <court. In
addition to state government concerns, the b ill could be used by

one corporation against another for purely corporate purposes.

Over the past several years, the state has paid an
average of $31,964.11 per year in costs and attorney fees in cases

where it was a defendant in environmental suits. Because it
encourages litigation, we believe that this b ill w ill cause new,
additional costs greater than this amount, even if our recommended
changes are adopted. This cost estimate is based on the b ill
causing just one or two additional law suits each year, where the
state does not fully prevail. The amount is based upon judgments

paid in nine suits which have occurred over the past seven years.
This is a very conservative estimate, and the actual cost could

easily be much "higher. Moreover, some of the time of our
department's attorneys, now being spentenforcing the state's
environmental laws, w ill be lost whenever they have to stop to
defend the <commissioner of environmental conservation against
allegations of inaction. Last, we cannot predict the cost to
industry, private parties, or government programs if non-
governmental entities are permitted to enforce the state's
environmental laws. Nonetheless, this could represent a

substantial cost to the state's economy on the whole.
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FISCAL NOTE
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1992 LEGISLATIVE SESSION
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/lResolution No. CSSSHB 29 (RES)

The Resources Committee Substitute for SSHB 29 omits a

prior provision in the original b ill authorizing third party
intervention in state environmental enforcement actions. It also
omits the prior provision that expressly authorized awards of
attorney fees and costs against the state. Despite these changes,
however, the b ill would still have a significant adverse fiscal
impact on the state. The Department of Law's comments, revised to

reflect the Resources Committee Substitute, are provided below.

This b ill amends the state's environmental conservation
laws (Title 46) io provide that a private party or person may bring
a law suit against a person (including the state) alleged to be in
violation of a law, regulation, permit, plan, or order established
under the state's general statutes governing air, water, energy,
and environmental conservation (AS 46.03); the state's specific
statutes governing o il and hazardous substance control (AS 46.04);
and the state's specific statute governing hazardous substance
release control (AS 46.009).

The b ill would also authorize a person to bring a law
suit against the commissioner of the Department of Environmental
Conservation, where a failure of the commissioner to perform a
nondiscretionary act or duty specified under AS 46.03, AS 46.04, or
AS 46.09 is alleged. The b ill specifies that the decision or duty
of the commissioner to bring an enforcement action against a person
alleged to be in violation of a law, regulation, permit, plan, or
order established under the foregoing statutes is a discretionary
act or duty.

A person would not be permitted to file a law suit under
these provisions until sixty days after the person has given notice

of the violation to the person alleged to be in violation. In
addition, a law suit would not be permitted if the commissioner has
commenced and is diligently prosecuting a civil action or
administrative penalty proceeding to require compliance. A person
filing a civil action against the commissioner would also have to
give sixty days prior notice to the commissioner before such an
action could be filed. The sixty day notice provisions would not
apply if the violation involved a hazardous waste wunder AS
46.03.900, a hazardous substance under AS 46.03.826 or AS
46.09.900, or a hazardous air pollutant under 42 U.S.C. 7412. In
such an event, a civil action could be filed either 10 days after
notice, or immediately after giving notice if the action involved
an imminent and substantial endangerment to health or the

environment.

Although the b ill prohibits a person from bringing an
action if the commissioner "has commenced and is diligently
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CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/lResolution No. CSSSHB 29 fRES”

prosecuting a civil action or administrative penalty proceeding,"”
in practice this exception is an extremely narrow one. First, most
DEC enforcement actions involve compliance orders by consent
(CoBCs) or, less frequently, administrative compliance order
proceedings. N either COBC actions nor mandatory compliance order
actions fall w ithin the exception. Second, the phrase
"administrative penalty proceeding” is meaningless under current
DEC statutes because DEC does not have administrative penalty
authority. The narrow nature of this exception invites third party
intrusion into a wide variety of DEC enforcement actions. Such
intervention has the potential to interfere w ith DEC's
establishment of its enforcement priorities and with the DEC’S
selection of particular enforcement tools in specific cases.

The present bill's omission of the costs and attorney
fees provision w ill not significantly reduce cost and attorney fees
awards against the state. In most cases, third parties w ill remain
able to recover full reasonable costs and attorney fees against the
state because such parties qualify as public interest litigants.
This status has been broadly defined in Alaska, and our courts have
usually been generous in awarding costs and fees to public~ interest

litigants. Hence, even without the cost and attorney fees
provision, the bill w ill continue to provide a strong economic
incentive for third parties to sue the state. In situations where
the non-state violator has limited assets, the incentive to search
for an underlying "non-discretionary duty" as a basis for a suit

against the state increases.

Furthermore, the b ill appears to place no restrictions on
the type or amount of relief the court can impose against the
state. The b ill provides that in an action against the state "the
court may issue an injunction and order other relief." This
language could be interpreted as authorization for a court to award
damages against the state. Damage awards in environmental cases

may be highly speculative and difficult to prove (the dispute over
damage amounts encountered in the recent EXXON VALDEZ litigation

provides an example). In addition to the actual damage awards, the
state can expect to incur the significant legal costs involved in
disproving and defending against such alleged damages. Note that

the amount of damage awards often hinges upon the sort of fact
specific disputes that result in expensive jury trials and in the
use of cost-consuming expert witnesses.

The restriction on the use of settlement proceeds seems

unclear and may have little practical effect. The restriction does
not apply to court-approved settlements. One would expect that in
most actions brought under the b ill the parties (at least the

defendant) would want to have the settlement approved by the court.
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CONTINUATION of FISCAL NOTE ANALYSIS

For BilllResolution No. CSSSHB 29 (RES)
In addition, the restriction allows third parties to use the
settlement proceeds to fund attorney fees and costs. Hence, the
b ill provides both public interest and private law firms with an

economic incentive to threaten or file Ilaw suits under the bill.

In sum, all of these provisions w ill have a dramatic and
far-reaching impact on how the state's environmental laws are
enforced and who w ill do the enforcement. In effect, nearly any
person or entity could assume the duties of the attorney general to
enforce state environmental laws. In addition, the state would
become a defendant in actions brought under the b ill in respect to
the construction, maintenance and operations of its transportation
and all other public facilities, and many other government
activities. The nondiscretionary duties of the Department of

Environmental Conservation, particularly those involving permitting
processes and state regulation of federally-mandated environmental
rules, would be subject to repeated attack in court. In addition
to state government concerns, the current version of the b ill
remains so broad that it could even be used by one corporation
against another for purely corporate purposes.

Under these circumstances, it is impossible to predict
the amount of legal work, and the consequent cost to the Department
of Law, if the b ill is approved. It is simply too far-reaching.
There w ill obviously be a high fiscal impact for the state's legal
services and for the amount the state may eventually have to pay to
public interest litigants. At this stage we cannot say what that
cost will be, but it could easily exceed $1,000,000 per year.
There is also no way to predict or calculate the cost to other
state programs, industry, private parties, or the economy as a

whole if non-governmental entities are permitted to execute the
state's environmental laws, as authorized by the b ill.
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March 15, 1991
MEMORANDUM
TO: Representative Niilo Koponen

FROM:  Glenn ™ Gray”
Legislative Analyst

RE: Litigation Resulting From Citizen Suit Laws in Other States
Research Request 91.181

You requested information about states with statutes that permit citizen law
suits against polluters or against persons that degrade the environment.
These laws often include a notification period where the business may respond
to the problem before the law suit i1s initiated. You asked us to contact
several different states to find out the number of cases that make It to the
notification stage, the number of court cases filed, the number of cases
dismissed as frivolous, and the total number of civil cases.

We contacted attormeys, general in seven states to inquire about citizen law
suit statutes: Connecticut, Florida, Indiana, Michigan, New Jersey, South
Dakota, and Wyoming. Statutes from each of these states are attached
(Attachment A). Few of the attorneys we contacted were able to provide precise
statistics about the number of cases filed using these laws.

Connecticut

Assistant Attorney General Joe Rubin said that people rarely use the
Connecticut statute that authorizes citizen suits about environmental matters.
Mr. Rubin said that he did not know why the statute is not used more often, but
he speculated that citizens do not use it because the state responds quickly
to resolve pollution problems. The law empowers any person to sue another
person "“for protection of the public trust in the air, water and other natural
resources of the state from unreasonable pollution, impairment or destruction"
(CS 22a-16). The Connecticut statute does not require a notification period
before a citizen can initiate a suit.

Florida

Jeff Peters, chief of the Environmental Litigation Section for the Florida
Attorney General®s Office, stated that citizens may receive injunctive relief
against private companies or government agencies by initiating an action
against the state. The citizen initiates in action under the premise that a
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state agency 1is not properly enforcing state law. After a citizen initiates

an action, the state has 30 days to respond. It thestate takes no action by

the end of the 30 days, the citizen may initiate a law suit againstthe state.
Mr. Paters said that it may be possible to add other parties, such as private
companies, to the complaint at that time.

The Florida Environmental Protection Act gives standing to any citizen to
initiate a law suit if an activity has "the effect of impairing, polluting, or
otherwise injuring the air, water, or other natural resource of the state"
(FS 403 412). Officials from the Attorney General®*s Office or the Department
of Environmental Regulation were not able to estimate the number of court cases
initiated using the act, but no one thought that it was used often. A bill
currently before the Florida State Legislature expands the authority of
citizens to initiate law suits (attached).

Indiana

According to Chief Counsel Jack Watson of the Indiana Attorney General®s
Office, between ten and fifteen notices are served each year using the state"s
citizen law suit provision. Some years a greater number of proceedings are
initiated. The statute requires a 90 -day waiting period where state agencies
attempt to resolve the problem. A citizen may initiate a court action on
behalf of the state only if state agencies fail to resolve the problem by the
end of the 90-day period. Law suits may be initiated "for the protection of
the environment of Indiana from significant pollution, iImpairment, or
destruction™ (IC 13-5-1). Most of these actions are resolved administratively
without the need to go to court. Mr. Watson said about two or three suits make
It to the courts each year, and he did not know of any of cases that have been
dismissed as frivolous.

Michigan

The Michigan State Legislature passed one of the earliest statutes that permits
citizens to initiate law suits against polluters or those who degrade the
environment. A provision in the 1970 Michigan Environmental Protection Act
(MEPA) gives standing to individuals to sue polluters, but persons named in the
suit have 28 days to respond to the complaint. According to Steve Chester, an
assistant attorney general, initial predictions that citizens would flood the
courts with frivolous cases never materialized. State and local governments
initiate most of the cases under this law. During recent years, however, the
state often uses more specific laws to stop pollution (e.g., statutes
concerning hazardous waste, clean water, air quality, and the state superfund).

Mr. Chester knows of no recent statistics quantifying the number of cases
initiated under this statute. The attached 1985 article from the
Environmental Law Quarterly sStates that during the first few years after the
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act was passed about two cases were filed per month (Attachment B). By 1952
law suits diminished to about one every two months. The article reports that
the act stimulates settlements prior to court proceedings.

New Jersey

The New Jersey statute permitting citizen environmental law suits was recently
amended.  During 1990, a cap on the amount of attorney fees that may be
collected was rairsed from $10,000 to $50,000 for citizen suits, and the cap on
suits initiated by governments were unlimited. Charles Licata, assistant
environmental prosecutor, estimated that about two citizen suits have been
initiated each month since amendments to the statute became effective last
July. The law requires that a 60-day notice be given before suits are
Initiated. State agencies often negotiate a solution to the problem. If no
settlement is reached after the s0-day notice period, a citizen may initiate
action through the courts. Mr. Licata i1s not aware of any suits being
dismissed as frivolous.

South Dakota

Roxanne Giedd, an assistant attorney general, said that citizen suit provisions
permit the state to file enforcement action on behalf of a citizen. The
provisions also permit citizens to file suits directly against a polluter. Ms.
Giedd said that citizens file about two cases per year against polluters and
request state action to mitigate pollution about 40 times per year. State
involvement usually results in some action taken by the polluter to resolve the
problem. Ms. Giedd did not know of any instances where cases were dismissed
as frivolous.

Wyoming

Steve Jones, senior assistant attorney general and head of the environmental
section, said that he is aware of only one instance where someone has used
Wyoming®"s citizen lawsuit statute. The statute, WS 35-11-902, permits
individuals "having an interest which is or may be affected” to commence a
civil action against the state government for failing to enforce the
Environmental Quality Act or against any private party that violates provisions
of the act. The one law suit Mr. Jones was aware of was dismissed because the
plaintiff did not comply with the required ¢0-day waiting period before
initiating a law suit.

Conclusion

Statutory provisions permitting citizens to sue polluters vary among the
states. Some states require that the state bring action on behalf of the
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individual. Other states permit citizens to initiate law suits on behalf of
themselves or on behalf of the state. While some states require citizens to
wait a specified number of days before filing a suit, other states permit

immediate filings.

State officials we contacted reported that citizen law suit legislation has
been used less than initially expected. Government agencies tend to use such
statutes as often or more often than citizens. Because of the costs associated
with litigation, many polluters settle out-of-court. Thereford, environmental
law suit legislation may serve to reduce the number of court cases rather than
bog down the court system with an excessive number of civil cases. No one we
contacted thought that frivolous law suits were a problem. Few states track
the number of court cases initiated iIn association with citizen law suit
statutes, but many officials provided rough estimates. Older laws permitting
citizens and government agencies to initiate law suits against polluters tend
to be used less often by the states now that newer, more specific laws have

been adopted.

Please contact this office iIf we be of additional assistance.

Attachments
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' Recommendation 13
Enhanced regulatory
strength

The state should expand and exercise its regulatory authority over
environmentalsafety. Mensures voluntarily adopted by industry should
be backed up by state regulation. Federaltechnical standards and safety
requirements should notpreclude more stringent stale standards.

The State of Alaska currently does not exercise its full power under the
U.S. Constitution to regulate environmental safety. Recentcongressional
enactments and judicial decisions make it clear that Congress does not
intend that states should hesitate to protect local environments with
greater stringency than the minimums established under federal law. The
state should have the power, for example, to prohibit vessels from
entering or departing Alaska pons and waters under unsafe circum-
stances.

Regulatory effectiveness also should be improved through assessment of
administrative and civil penalties to encourage prevention, no preen-

spw: Report of the Alaska off Spill Commission

forcement review of compliance orders, environmental audits, stronger
criminal penalties, and statutory provision for citizen lawsuits. Private
voluntary prevention measures, though commendable, are often ignored
as memories fade unless backed up by state regulations.
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tion of persons engagin(_} in or directly responsible for blastin% or the
l{ge&c}f explosives In surface coal mining operations. (§ 1 ch 29 SLA

notes. — Formerly as

Revisor's ,
A Renumbered in 1983.

eviso
41.45,940,
Sec. 27.21.950. Civil actions, (a) Except as provided in <b) of this
section, a person who is or may be adversely affected bv a failure to
comply with this chapter may commence a civil action in the superior
court on the person’s own behalf and compel compliance with this
chapter against
" (1) the commissioner, if the commissioner has failed to perform a
nondiscretionarv act or duty;

(2) an instrumentality or agency of the state which is in violation of
this chapter or a regulation adopted, or an order or permit issued,
under this chapter; or

(3) a person who is in violation of a regulation adopted or an order
or permit issued under this chapter.

(b) A person may not commence an action under (ail 1) of this section
until 60 days after giving the commissioner written notice of the
intended action in the manner prescribed by regulations adopted by the
commissioner, exceptthat an action may be brought immediately after
the notice ifthe commissioner's failure to perform constitutes an'immi-
nent threat to the health or safety of the person or would immediately
affect a legal interest of the person.

((%) A person may not commence an action under (a)(2) or (a)(3) of this
section.

(1) until 60 days after the plaintiffhas given notice in Writin%'ofthe
violation to the commissioner and to the agency, instrumentality, or
alleged violator;

52) if the state is diligently prosecuting a civil action in a state or
federal court to require compliance with the provisions of this chapter
oraregulation adopted or an order or permit issued under this chapter,
h_ovr\]/tever, any person may intervene in that civil action as a matter of
right.

_ Jd)_Apersqn may commence an action under this section o.nIY in the
judicial district in which the surface coal mining operation is located.

(e) Nothing in this section restricts any right that a person or class
of persons may have under statute or common law to seek enforcement
of any of the provisions of this chapter and the [e?ulat_lons adopted
under it, or to seek any other relief, including reliefagainst the com-
missioner.

(f) A person who is injured or whose property is damaged by the
violation by a permittee ofa regulatlon adopted or an order or permit
issued under this chapter may bring an action for damages, including

71
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reasonable attorney fees and expert witness fees, only in the judicial
district in which the permittee's operation is located. Nothing in this
%lébgs(?ctlon alfects the rights established by or limits imposed under AS

<g)'ln an action under this section, the commissioner may intervene
as a matter of right. (S 1 ch 29 SLA 1982)

R
A4

A

evisor's notes. — Formerly AS
5.950.

r's
Renumbered in 1983.

41

Sec. 27.21.960. Inconsistencies with federal act. tai A provision
of this chapter that is inconsistent with the provisions of the Surface
Mining Control and Reclamation Act of 1977 as determined by the
Secretar%/ of the United States Department of the Interior under 30
U.S.C. 1255ib) is invalid from the date of the secretary’s determination.

(bg Ifa provision of the Surface Mining Control and Reclamation Act
0f 1977 or of the requlations promulgated under that Act by the Secre-
tary of the United States Department of the Interior is deleted,
amended, set aside, enjoined, or declared invalid by Congress, the
secretary, or in a final, unappealable judgment of a court of competent
jurisdiction, then the commissioner shall review the changes made and
make an appropriate recommendation as to whether changes in this
(S:fﬂ%‘ptleégozr)the regulations adopted under it should be made.  1ch29

Revisor's notes. — Formerly AS
41.45.960. Renumbered in 1983,

Sec. 27.21.970. Relationship to other laws. <a) Nothing in this
chapter abrogates or modifies the power of a state agency to enforce
laws and regulations within its jurisdiction, except as specifically

stated in this chapter and regulations adopted under it. The commis-

sioner shall coordinate permitting procedures to prevent unnecessary
duplication in permit review. . _

(b)  Surface coal mining operations for coal which has been or
conveyed out of federal ownership must meet the requirements of this
chapter.  1ch 29 SLA 1982)

rmerly AS date of a version of Senate Bill No. 84

3, however. Senate (Jill No. 84 did not pass

ch.29,SI. A the House of "Representatives, ‘and

section let. conse(?uentl , the amendment made by
ch. 29 never took etlect.

Revisor's notes. — F0
41.45.970. Renumbered in 198

Editor's notes. — 9eCtion 2,
1982. purported to add a sub
Section 7 of ch. 29 provided that the 20
amendment take effect on the effective

Sec. 27.21.975. Severability. Ifany provision of this chapter or the
applicability of it to any person or circumstances is held invalid, the
remainder of this chapter and the application of that growsmn to other
persons or circumstances is not afleeted.  1ch 29 SLA 1982)

)
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randum, the person is quilty of a misdemeanor, and upon conviction is
punishable by a fine of not more than $5,000, or by imprisonment in
jail for not more than six months, or by both.

(c) A person who knowingly aids or abets another person in the
violation of any provision of this chapter, or a regulation or order of
the commission adopted under this chapter is subject to the same
penalty as that prescribed by this chapter for the violation by the
other person.

(d) The penalties provided in this section are recoverable by suit
filed by the attorney general in the name and on behalf of the
commission in the superior court of the judicial district in which the
defendant resides or in which any defendant resides, if there is more
than one defendant, or in the superior court of the judicial district in
which the violation occurs. The payment of a penalty does not relieve
a person on whom the penalty is imposed from liability to any other
person for damages arising out of the violation.

(e) The commission may impose a penalty payment on every 1,000
cubic feet of natural gas flared, vented or otherwise determined to be
waste as defined in AS 31.05.170. The penalty shall be the fair market
value of the natural gas at the point of waste. (§ 12 ch 40 SLA 1955;
am § 1ch 195 SLA 1968)

Collateral references. — 58 C.J.S.
Mines and Minerals § 241.

Sec. 31.05.160, Injunctive relief, (a) Whenever it appears that a
person is violating or threatening to violate any provision of this
chapter, or any regulation or order of the commission, the commission
shall bring suit against that person in the superior court of the
judicial district where the violation occurs or is threatened, to restrain
the person from continuing the violation or from carrying out the
threat of violation. In the suit, the court shall have jurisdiction to
grant to the commission, without bond or otherwise undertaking, such
prohibitory and mandatory injunctions as the facts warrant.

(b) If the commission fails to bring suit to enjoin a violation or
threatened violation within 10 days after receipt ot written request to
do so by a person who is or will be adversely affected by the violation,
the person making the request may bring suit to restrain the violation
or threatened violation in the court in which the commission ma
bring suit. If the court finds that injunctive relief should be granted,
the commission shall be made a party and shall be substituted for the
person who brought the suit, and the injunction shall be issued as if
tlg%sc)ommission had at all times been the plaintiff. (§ 13 ch 40 SLA

21
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Sec. 31.05.170. Definitions. In this chapter, unless the context
otherwise requires .

1) "and” includes "or" and "or" includes "and"; o

2) "correlative rights” mean the opportunity afforded, so far as it is
practicable to do so, to the owner of each property in a pool to produce
without waste the owner'sjust and equitable share of the oil or %as, o
both, in the pool; being an amount, so far as can be practically
determined, and so far as can practicably be obtained without waste,
substantially in the proportion that the quantity of recoverable oil or
gas, or both under the property bears to the total recoverable oil or gas
or both in the pool, and for such purposes to use the owner'sjust and
equitable share ofthe reservoir energy;

(3) "commission” means the Alaska Oil and Gas Conservation
Commission;

(4) "cubic foot” of natural gas means the volume of gas contained in
one cubic foot of space measured at ¢ pressure base of 14.65 pounds
Eer square inch absolute and a temperature base of 60 degrees

ahrenheit;

(5) "field” means a general area which is underlain or appears to be
underlain by at least one pool, and includes the underground reservoir
containing oil or ga~ and the words "pool” and "field” mean the same
thing when only one underground reservoir is involved, but "field”
unlike "pool” may relate to two or more pools;

(6) "Has” includes all natural gas and all hydrocarbons produced at
the wellhead not defined as oil:

(7) "landowner” means the owner of the subsurface estate of the
tract affected;

(8) "oil" includes crude petroleum oil and other hydrocarbons
regardless of ?ravity which are produced at the wellhead in liquid
form and the fiquid hydrocarbons known as distillate or condensate
recovered or extracted from gas, other than gas produced in associa-
tion with oil and commonly known as casinghead gas,

(9) "owner” means the person who has the right to drill into and
produce from a pool and to appropriate the oil and gas the person
produces from a pool for that person and others; _ o

(10) "person” ‘includes a natural person, corporation, association,
Partn_ershlp, receiver, trustee, executor, administrator, guardian,
iduciary or other representative of any kind, and includes a depart-
ment, agency or instrumentality of the state or a governmental
subdivision of the state; . o
~(11) "pool” means an underground reservoir containing, or appear-
ing to contain, a common accumulation of oil or gas. Each zone of a
general structure which is completely separated from any other zone
In the structure is covered bK the term "pool”;

(12) "producer” means the owner of a well or wells capable of
producing oil or gas or both;
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CIVIL AND CRIMINAL JUSTICE

CHAPTER 36A. ENVIRONMENTAL RIGHTS

Section

2A:33A-1.
2A:3JA-2.
2A:35A-3.
2A:3JA-4.

Short title.

Legislative findings nnd determinations.

Definitions.

Actions to enforce laws on pollution, impairment or destruction of environ-
ment,.or to protect environment; dismissal of frivolous actions.

Rebuttal to prima facie evidence or affirmative defense; rules of evidence.

Temporary or permanent equitable relief.

Determination and adjudication of impact of conduct on environment.

Remittitur for administrative or other proceedings; retention of jurisdiction;
temporary equitable relief.

Security as condition for grant of injunction.

Award of attorneys and expert witness fees, applioation of doctrines of
g_ollat_e/\rr.ll estoppel and res judicata; consent of originating court for
ismi."al.

Notice of intention to commence action; persons to whom sent, waiver,
exemptions.

Act as additional remedy.

Construction of ad, rules, regulations and orders.

Severability.

2A:3JA-5.
2A:35A-6.
2A:35A-T7.
2A:33A-8.

2A:33A-9.
2A:35A-10.

2A:35A-11.

2A:35A-12.
2A:33A-13.
2A:35A-14.

La* Resit* Commentaries

A thumbnail sketch of the Environmental
Right* Act Lewis Goldshore (Winter 1975) No
70N J Stale Bar J 18

An%/s.is of environmental legislation from 1970
to 1975 in New Jersey. Lewis Goldshore (Sum-
mer 1976) | Seton flail Legis J. I.

Environmental protection: Perspective 1978
Lewii Gnldshore (Pall 1978) No 86 N.J. Stale
BarJ 44

2A:35A-1. Short title
This act shall be known and may be cited as the "Environmental Rights Act."
L.1974, c. 169, § 1 eff. Dec. 9, 1974,

Tide of Act:
~An Act concerning the commencement of ac-

tions for the protection of the environment and |
the public interest therein. L. 1974 ¢. 169

Administrative Code Rcferencei

_Environmental health standards of administra-
tive procedure, see N J.A C. 7.111-2 | el seq.

La* Review Commentirie*

1985 environmental protection case law <wcnnd
in a scries). Lewis Goldshore and Marsh  tulf.
117 NJ.LJ. 375 (1986).

1985 environmental Frotection legislation (first
in e« series). Lewis Goldshore and Marsha Wolf,
17 N.J.LJ. 335 (1986)

Notes of Decisions

Jurisdiction

Issue of whether United Stales Army Corps of
Engineers had subject matter jurisdiction over
validity of water diversion project was not ripe for
edjudicalion. in light of fact that engineers were
being selected to engage in feasibility study to help
establish specifics of construction for the project;
it would be only alter such information was gath-
ered that submission could be made to Army
Corps so that it mijhl determine whether it
should assert jurisdiction. Application of North
Jersey Ditl Water Supply Commission, 175 NJ
Super. 167, 417 A.2d 109% (A.D 1980).

2A:35A-2. Legislative findings and determinations

_ The Legislature finds and determines that the mtegrlty of the State's environment
is continually threatened liy pollution, impairment and déstruction, that every person
has a substantial interest in minimizing this condition, and that it is therefore in the
public interest In ennhte remly iirrons tu [het courts for the remedy of SUCh abuses.

*mwi o, mu * > rr 74

CIVIL AND CRIMINAL JUSTICE

Notes of Dcclsinnt

I Construction and application

Policy of protecting stale’s environment frnm
pollution, imﬁairment and destruction is prnpcily
cfTccluated through the coning power and may
influence local inning decisions l.usardi v Cur-
tis Point Piopeny Owners Ass'n, 86 N.J 217, 410
A 2d 831 (1981).

2A:35A-3.  Definitions

2A:35A-4
Nota 1

Section 2A))5A-4 granting standing to any per-
son to maintain action to enforce or restrain the
violetion of any statute, regulation or ordinance
designed to prévent or minimize impairment or
destruction of the environment il limited to de-
struction of the natural environment u opposed to
destruction of historical buildings. Hoboken En-
vironment Committee, Inc, v. German Seaman’s
Mission of New York. 161 N.J Super. 256, 301
A 2d 577 fCh 1978)

For the purposes of this act, the following words and phrases shall have the

followi
g T
nersh

ngs, . .
mgciudes corporations, companies
ips and joint stock companies, individlals, the State, any political subdivision of

associations, societies, firms, part-

the State and anglagency or instrumentality of the State or of any political

subdivision of the Slate.

“Pollution, impairment or destruction of the environment" means angtactual

pollution, impairment or_destruction to any of the natural resources of the
parts thereor. It shall include, but not bé limited to, air
Improper sewage disposal, pesticide pollution, excessive n
refuse, impairment and eutrophication of rivers, streams, flood
or other water resources, destruction of seashores, dunes, wet

natural areas, parks or historic areas.
L.1974, c. 169, § 3, eff. Dec. 9, 1974,
Is* Review Commentarlee

Environment*! {)rotection: Perspective 1978

Lewis Goldshore (Fill 1978) No. 85 N.J. Stile
Barl 44

2A:35A~i. Actions to enforce laws on

gnvironment, or to prote

actions
any oth

&ollution, Impairment or ?es;rt*c.tiop of

a. Any person may maintain an action in a cqurt of competentjurisdiction againBt
e?/ erson.to e%]%]rce, or to restrain the violation oPJq : %1 ' H

ate o
g_ollut,lon, water pollution
ise, improper disposal of
Plams, lakes, ponds
ands, open spaces,

Library References
Words and Phra:** (Pemt Ed )

environment; dismissal of Trivolous

any statute, -'e ulation or

ordinance which is de&gned to prevent or minimize pollution, Impairme't or destruc-

tiog of_the environment..

Except In those instances where the conduct complained of constitutes a

standar po

person may malnt?m an action |

environment, or the Interest of t
destruc

action brought pursuant to t

violatio r_statute, requlation or ordinance which
é ?or the contyol 0? hunon, impairment or 8e

an [ any court o
declaratory and equitable relief a%alnst any ‘other person for t _e[P
e public’ therein, from pollution,

Hon. .
C, rrhe court may, on the m%t_lon of an
S IS act wi

establis eF ﬁ more s#ecmc
?tructlon 0T the envirg mePt,
comPe ent ;urlsdlcnon or
otection of the
impairment or

I){i é)arty, Qr on its own motion, dismiss an;

h.on Its face appears to be patentl

frivolous, harassing or wholly lacking in merit.

L.1974, c. 169, § 4, eff. Dec. 9, 1974,

Library Refcrencee

Keallh and Environment *»2J 5,

[njunction <*:>114%1). ,

CJS. Health and Environment {§ 61 to 66. 69,
7L to 73, 78 to 80. 82to 86, 8310 90. 94, 104
110 115t0 126, 128 129 132, ID. 135 N7
to 140 142 144 to 13

CJS Injunction! § 17) cl seq

Nuli-v uf Ilriltlitut

Comtructlon and application |
Damagei S

Enforcement of tawa and requlation*
Injunclloni 2

Review 4

Standing 15

1 Comtructlon and application
_Atunit F.Ian npplin| at “a mure .sFecific Han*
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HOUSE BILL 29
COMMENTS BEFORE THE HOUSE JUDICIARY COMMITTEE
ROBERT K. REGES JR.
ON BEHALF OF THE ALASKA
DEPARTMENT OF LAW
AND
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

FEBRUARY 14, 1992

We are not opposed to the concept of providing a cause of

action to citizens so that they may enforce chapters 46.03., 46.04
and 46.09. However, we cannot support the draft of HB 29 which is
before you now. 1\ From our perspective, the specific
shortcomings of that bill are as follows:

DAMAGES AGAINST THE STATE
Some commentators have suggested that the b ill is not
designed to allow a citizen to secure damages (money) from the
state. However, section 2 of the b ill proclaims, in pertinent
part:
[A] person who has an interest that is or may be adversely
affected by the violation may file a civil action against...
the state or an agency of the state..
Such a suit would be a suit under (d) (1) of AS 46.03.870. The b ill
goes on to say:
In an action under (d)(1) of this section, the court may
...order other relief.
This is found in the proposed AS 46.03.870(f).
It is hard to imagine a broader authorization. Clearly,

1\ 7-LS0295\S, CS for Sponsor Substitute for House B ill no. 29
(Resources), Offered 5/20/91



this language would allow a plaintiff to recover damages against
the state whenever the state, or an agency of the state is alleged
to be in violation of a law, regulation, permit, plan, or order
established under AS 46.03, 46.04 or 46.09. This is not in the
best interest of any government, particularly an "owner state."

Environmental laws wusually hold both the owner and
operator liable for a violation. The state is sometimes liable for
the actions of persons who are conducting operations on state
lands. In the past, concepts of sovereign immunity and other legal
barriers have held people back from pursuing the state for this
indirect, passive liability. However, under this b ill the state
becomes an easy target.

The state is a deep pocket. There are no problems

establishing jurisdiction over the state for the type of actions at

issue here. There is no chance that the state w ill file bankruptcy
or w ill be able to hide its assets in a series of subsidiaries.
For all these reasons, it w ill be easier to secure relief from the
state than it w ill be to secure relief from the operator who

actually caused the damage.

This waiver of sovereign immunity; this cause of action
created by the bill, is simply too broad. Perhaps it is in the
public's interest to allow injunctions against an owner state. It
is not in the public's interest to allow the levy of money damages
against the state. Accordingly, we object to the phrase "and order

other relief" now found on page 2, line 9.

PENALTIES ACCRUING TO PRIVATE PARTIES



At present the b ill also allows a court to "assess civil
penalties under AS 46.03.760." 2\ On its face, this would
appear to allow private parties to secure penalties.

We note that AS 46.03.760 says that a person who violates
state environmental laws "is liable, in a civil action, to the
state..."” It is our understanding that the sponsors of the b ill

intended that this language in 760 would prohibit the accrual of

any penalties to any person except the state. That is why the b ill
allows for penalties "under AS 46.03.760." This intent is not
clear on the face of HB 29. We recommend clarification, such as:

In an action under (d)(1) of this section, the court may
[ASSESS] award civil penalties to the state, irrespective
of whether the state is a party to the action, under AS

46.03.760,.

CLOSED SITES AND PAST VIOLATIONS
Some commentators have stated that the b ill is not
designed to address completely closed sites or entirely past
violations. We feel that it fails to accomplish this purpose. At
present, a cause of action is provided if the violation is:
...continuing, intermittent, or likely to recur,...
The concept of a continuing nuisance is well established

in caselaw. 3.\ So long as a hazardous substance leaks from a

2\ Page 2, line 8, w hich is the proposed subsection AS
46.03.870(f).

2\ E.g. United States v. Price, 523 F.Supp. 1055, 1071(D.N.J.
1981); CPC International, Inc. v. Aerojet-General Corp., 759
F.Supp. 1269, 1277 - 1278 (W.D. Mich. 1991).



buried container, so long as a pollutant migrates from one media to

another, the violation is continuing. In order to overcome those
precedents; in order to Ilim it this b ill to future violations,
courts w ill have to take a narrow reading of terms that define a
violation. Hcwever, narrow interpretations of words such as
"discharge"™, "disposal”, "release”™ and other synonyms should not be
encouraged. Does the violation of our oil spill laws end when the
vessel stops releasing oil into the environment or does the
"discharge" continue when o il moves from water to beach? We would
certainly want to argue the latter. Accordingly, we suggest that

the language be changed to expressly state that it does not provide
a cause of action for past violations and we further recommend that
a definition of "past violation" be crafted to insure that the

scope of the b ill is not broader than intended.

UNEVEN PLAYING FIELD AS TO COSTS
As written, the b ill encourages litigation and
discourages prelitigation negotiations. If a person brings a
legitimate concern to the attention of ADEC and the matter is
resolved without resort to litigation, the person receives no fee
for the time spent in discussion or negotiation. On the other
hand, if a person files a complaint, he or she may use monies
received in settlement to pay attorney's fees and costs.4\
This provides an incentive to litigate, rather than attempt to
resolve disputes short of litigation.

In the general scheme of things this incentive is offset

4\ See proposed AS 46.03.870(i).



by the risk of having to pay a defendant's fees if the defendant
prevails. J*\ However, in Alaska this disincentive has been

eliminated whenever the plaintiff can establish that he or she is

a "public interest litigant.” 6\ It is forseeable and fair to
expect that persons who are able to use HB 29 w ill almost always
qualify as public interest litigants. Thus, they can march into

court with impunity afforded by caselaw, wielding the causes of
action afforded by this b ill. The plaintiff risks nothing. Only
the defendant is at risk.

This combination of HB 29 and the public interest
litigant exception to Civil Rule 82 <creates an unlevel playing
field . This combination flies in the face of the so-called
"American rule" whereby each party bears his or her own costs of
litigating. That rule, expressly recognized by the United States
Supreme Court in a case that arose in Alaska, 7\ is still the
best tool for avoiding nuisance suits. W hile our courts have seen
fit to emasculate the rule with"public interest litigant"”
exceptions, this legislature — in the interest of fairness —
should not tip the balance any further in favor of such litigants.

One solution would be to remove the phrase "or for

reimbursement of legal fees and costs" from proposed subsection AS

5\ Alaska Rules of Civil Procedure, Rule 82.

6\ See Sisters of Providence in Washington, Inc. v. Dept, of
Health and Social Services, 648 P.2d 970, 979 (S.Ct.AKk.
1982)(attorneys fees cannot be awarded against a public interest
litigant); Alaska Survival v. Alaska Dept, of Natural Resources, 723
P.2d 1281, 1292 (S.Ct.Ak. 1986)(a public interest |litigant is
entitled to full, reasonable fees, not just partial fees).

7\ Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S.
240 (1975).



46.03.870(i). &\ That way persons settling an action would

secure no personal benefit. Benefits would only go to the public
purposes purportedly represented. This should remove some of the
incentive to bring a suit since the plaintiff will know that most
cases settle and, in settlement, he or she will get no fees. of

course, we recognize the downside of this proposition; once a suit
is commenced, the motivation to settle is reduced.

Accordingly, we more strongly recommend another solution.
State that the public litigant exception does not apply to suits
brought under this section. That would eliminate any tendency for

plaintiffs to abuse the cause of action provided by the bill.

WINDFALL TO ENVIRONMENTAL GROUPS

Some commentators have said that this biill is not
designed to provide a windfall to public interest groups. If that
is true; if the purpose of the bill is really to bring about

environmental improvement and not to line the pockets of activists,
why does the bill allow settlement monies to be used for any
purpose by 501(c)(3) organizations? 9\ Most public interest
groups fall into this category. If the bill is really designed as
it has been touted, this reference should be deleted. Otherwise
the b ill provides activists with a back door into the coffers of

the state and the regulated community.

CONCLUSION

8\ Page 2, line 31 and page 3, line 1 of the bill.

9\ Page 2, line 31 of the bill.



In the environmental arena citizen suits can provide a
useful balance to the tension existing between regulators and the
regulated community. And, as testimony has revealed, there have
been isolated instances where government was unable to resolve
environmental concerns as expeditiously as prudence would have
dictated. So, there probably is a legitimate basis for allowing
third parties to bring an action for injunction or in the nature of
mandamus. This is what most other federal and state citizen suit
provisions provide.

But this b ill goes too far. Unless and until it is recrafted
in the manner set forth herein, neither the department of law nor

the department of environmental conservation can support it. Thank
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Information and advocacy on occupational and ervironental health
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January 31, 1992

Representative Dave Donley
Chair, Judiciary Committee
House of Representatives
State Capitol

Juneau, AK 99801-1182

Dear Representative Donley:

Please include this letter as testimony for the hearing
scheduled for February 3 in the Judiciary Committee on HB 29.

The Alaska Health Project is a private, nonprofit
organization that has been providing information and services
regarding occupational and environmental health to Alaskan
residents, workers, and small businesses since 1980.

The provisions that HB-29 proposes to include in our state
statutes are provisions that have existed in most federal
environmental statutes for many years. Therefore, the concepts
in HB 29 are not new and have been implemented at the federal
level for quite some time.

A study conducted recently in the Nikiski, Alaska, area
investigated the record of environmental law compliance of four
major industrial facilities from the 1950's until 1989. The
findings were that the best compliance was with the laws that
were solely under federal jurisdiction (such as the Clean Water
Act.) In the cases where the state is authorized to enforce a
federal environmental law, but the federal agency retains
oversight, (such as the Clean Air Act), the compliance record was
not as good, and limited to cases where the federal agency had
been involved in an enforcement action. For the state laws that
do not have federal oversight, (such as the solid waste, waste
water and waste water sludge regulations) researchers found the
worst record, including noncompliance and lack of enforcement.
(A copy of this study is included with this letter.)

There could be several explanations for the federal laws
having better compliance than the state laws. One major
difference between the federal environmental laws and the state
environmental laws is the inclusion of citizen suit provisions at
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reprinted from: Proceedings of the First International
Symposium on  Oil and Gas Exploration and
Production Waste Management Practices.

U.S. Environmental Protection Agency. September 1990.

AN environmental compliance audit op four oil and gas facilities

IN_ KENAI/ ALASKA

Reller, C.

entropy - senior scientist
Box 101255
Anchorage, Alaska 99510

Introduction

Nikiski, a small Alaska town on the Kenai peninsula, 100 km SW of
Anchorage, hosts four oil and gas facilities on less than one
square mile, including the world's largest ammonia/urea plant,

North America's largest exporter of natural gas, and two other
petroleum refineries. Located on a deep water port of Cook Inlet,

Nikiski 1is adjacent to 21 oil and gas fields. Along the ce
affected coast 15 platforms extract petroleum. Across Cook Inlet
is Marathon's Trading Bay facility, the largest oil production
facility in North America. Also on the west shore is the Drift
River «crude oil storage terminal, located in a flood plain

dramatically affected by Mt. Redoubt, an active volcano.

Prior to this study there were no comprehensive evaluations of

pollution discharges, no compiled records of environmental
violations, nor an analyses of enforcement actions for the Kenai
industries. The Nikiski facilities selected for investigation

because of their proximity to human habitation and potential to
pollute. Further research is needed regarding platforms, facilities
on the western shore of Cook Inlet, and drilling mud pits.

Research covered a period from the late 1950's to January 1989.
More recent events may add to the results but would not affect the
conclusions. The four facilities studied are the Unocal-Mitsubishi
ammonia/urea plant, Phillips-Marathon-USX natural gas refinery,

Tesoro Alaska refinery, and Chevron USA refinery. At Unocal-
Mitsubishi over 3 billion pounds of nitrogen based chemicals are
produced annually - equal to 2% of the world's.annual nitrogen
fixing by soil bacteria. Contiguous to the ammonia/urea plant are
three refineries that produce and export 2.6 billion gallons a year
of gasoline, jet fuel, fuel oils, asphalt, and natural gas- If the

refineries combined* annual production capacity was placed in
barrels and put ‘end-t"o-end they .would encircle the globe with
enough left over to reach from Rru(3hae Bay to San Francisco.

|



Method

The research method used Is historical in nature. Agency records
were systemically collected and evaluated in order to understand
past events and analyze trends in environmental regulation. Primary
sources of information are inspection reports, permits, enforcement
orders, interviews, facility self reporting, letters, and memos.
Approximately 5,000 copies were made from a total of 20,000
reviewed pages. Alaska Department of Environmental Conservation

(DEC) records were searched in local, regional, and central offices
of Kenai, Anchorage, and Juneau. |If information was missing or a
lack of data was important to document requests were made in
writing in accordance with Alaska Public Records Act. Federal

records are predominately kept in Seattle and were obtained through
the Freedom of Information Act.

Results

The data is organized according to receptor media; that is, air,

water, and soils. It is through these media that adverse effects
of pollution are transferred between each other and to living
things. The total pollution released into each media is listed

firsz then major violations followed by agency responses.

AIR POLLUTION

- RELEASES
The four Nikiski facilities release 67 million pounds of air
pollutants annually (Table 1). I f these pollutants were

individually and uniformly distributed across the state National
Air Quality Standards would be exceeded to a height of 250 feet.

MAJOR VIOLATIONS

Unocal-Mitsubishi operates in almost daily violation of Clean Air
Act. limitations on suspended particulates (l). Major spills of
ammonia, as much as 800,000 pounds at one time (2) occur on-a
regular basis, usually two or three times a year (3). Off site air
monitoring instruments have exceeded maximum readings for six hours
at a time (4). A major air release occurred during unpermitted
hazardous waste treatment, when uncontrolled gasses escaped, (5)
spreading across public roads and disrupting industrial operations;
including the adjacent liquified natural gas storage facility.

Tesoro refinery hydrocrackers exceed nitrogen oxide standards and

Tescro recently built new sources of air pollution without prior
authorization, a violation of the Clean Air Act (6).

BTLC)
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At the Phillips-Marathon-DSX refinery waste oil and gasses were
dumped into a flare pit and burned 1in violation of air quality
standards for a period of 18 years (7).

TABLE 1

Annual Air Pollution from the Nikiski Cil and Gas Industry (8)

pounds pollutant
30,000,000 ammonia
19,000,000 nitrogen oxides*
5.400.000 carbon monoxide*
4.300.000 hydrocarbons
3.400.000 methanol
2.400.000 particulates*
1,000,000 sulfur oxides*
1,000,000 hazardous waste-arsenic
73.000 benzene
45.000 xylenes
32.000 chloroform
31.000 toluene
18.000 1,1,1 trichloroethane
17.000 cyclohexane
13.000 ethylbenzene
4,000 formaldehyde
500 naphthalene
100 lead*
34 ethylene dichloride
22 polycyclic aromatics
5 ethylene dibromide
2 cadmium
1 chromium

67,000,000
(* Clean Air Act permitted releases) .

AGENCY RESPONSE
In response to over 15 years of violations at Unocal-Mitsubishi,

DEC has done the following: stopped recording violations 9) .,
requested EPA not to issue an enforcement letter to Unocal-
Mitsubishi (10), promised to refrain from fines or legal action for
past violations (11) , amended state air quality regulations thereby
creating less stringent standards (12), and allowed Unocal-
Mitsubishi to operate with an expired permit.
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In
USX,

The NikisKki

Cook

response
issued a Notice of Violation.

DEC

response to violations

to over

RELEASES

Inlet

each year

of polluted water.

(*

facilities

18 years of violations

WATER POLLUTION

release 6.5 million

(Table 2),

at Tesoro DEC reissued an air

which does not

permit.

at Phillips-Marathon-

pounds of waste into
include the weight

TABLE 2
Annual Surface Water Pollution from the
Nikiski Oil and Gas Industry (13)
rounds pollutant
3,300,000 nitrogen compounds*
2,400,000 sulfuric acid*
690,000 unidentified suspended solids'*
140,000 oil and grease*
18,000 zinc*
7,000 ethylene glycol
2,500 1,1,1 trichloroethane
970 chromium*
460 phenols*
550 sulfide=*
370 polynuclear aromatics
200 cyclohexane
200 xylenes
130 benzene
60 toluene
7 ethylbenzene
7 arsenic
7 cadmium
4 nickel
4 cyanide
6,500,000
Clean Water Act permitted releases).
MAJOR VIOLATIONS
The ammonia/urea plant was formerly owned by "Colliers”™ at which

time
More

self

recently Unocal-Mitsubishi

monitoring

reports were
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methanol and formaldehyde into Cook Inlet in violation of RCRA and

the Clean Water Act (15). Unocal-Mitsubishi allowed the out fall
diffuser to become plugged, then cut the diffuser off, thus
negating the permit mixing zone calculations (16) .

Over 200 unpermitted underground injection wells are used to dump
water contaminated with ammonia and arsenic (17). A Unocal
underground injection well exceeded pressure limits and injected
prohibited waste, violations of the Safe Drinking Water Act permit

Tesoro did not meet schedules for effluent bioassays.

Phill.ips-Marathon-USX uses unpermitted shallow underground
injection wells to dump contaminated water. Also the facility
discharges waste water into Cook Inlet without a Clean Water Act

permit.

AGENCY RESPONSE
After nearly a decade and a half of documented ground water

pollution by Unocal-Mitsubishi neither state nor federal
authorities have taken enforcement actions.

When Tesoro production capacity increased, £PA and DEC simply
allowed total pollution to increased (19) despite the fact bioassay
studies have shewn the effluent so toxic that all species subjected
to a 1:10 dilution were killed and even a 3% mixture severely

affected reproduction (20) .

SOLID WASTE

RELEASES
Unocal-Mitsubishi disposed of 70,000 pounds of drummed hazardous

waste by giving it to the City of Kenai for road oiling (21,22).
No records of manifests, storage facility permits, or other
required RCRA reports were found in the public record.

Each day Unocal-Mitsubishi dumps 10,000 pounds of metal sludges
containing high levels of zinc (250,000 ppm), arsenic (3,300 ppm),

copper (25,500 ppm) and lesser amounts of chromium, nickel, lead,
and cadmium, into gravel pits (23,24,25). In addition, Unocal-
Mitsubishi generates one half million pounds of catalyst each year.
Used catalysts are dumped on the ground, used for fill, and buried
(26) . Laboratory testing in 1983 indicated wused catalysts are
hazardous waste due to high levels of extractable chromium.

Unocal-Mitsubishi repeated laboratory analyses until the catalyst
passed EP-tox tests. Intra-laboratory differences of more than 100,
between three separate labs were not resolved (27), and the
catalyst waste was declared non hazardous.
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In a single year as much as 640,000 pounds of hazardous waste were
spilled at the ammonia/urea plant (28) . Between 1983 and 1985 there
were seven reported major hazardous waste spills (29). Halogenated
solvents are disposed in waste oil (30, 31), a practice clearly
prohibited by the RCRA.

Tesoro generates 10,000,000 pounds of elemental sulfur each year
which is dumped on the ground without a permit.

Phillips-Marathon-USX filter charcoal contaminated with arsenic and

mercury (32) is wused for disposal, masquerading as "road oiling
dust control"™, rather than managed as solid waste. The most recent
disposal involved 22,000 pounds of contaminated charcoal. Waste
oil, possibly mixed with RCRA listed hazardous waste, is dumped on

the ground with the intent of disposal (33) .

Chevron dumps "oil filter waste"™ on roads for the purpose of
disposal (34) . In the past Chevron dumpedhazardous waste in
unpermitted pits on Chevron property (35, 36). T

MAJOR VIOLATIONS
Unocal-Mitsubishi ignored RCRA regulations and stored over 140,000

pounds of hazardous waste in violation of 40 CFR 270.71. Further
mismanagement resulted in unreported spillage from bulldozers
knocking over drums of hazardous waste (37) . Hazardous waste tanks
(190, 000 pounds capacity) do not have RCRA tank permits (38).

Tesoro dumped hazardous waste into unlined pits dug in porous soils
(39), spread it on public roads (40), illegally stored and shipped
hazardous waste (41), and hazardous waste solids were allegedly
recycled for disposal pits walls (42).

Chevron adds hazardous waste to consumer products (43). A disposal

method not approved by RCRA; because, solids derived from listed

hazardous waste are not eligible for'recycling (40 CFR 261.1).
AGENCY RESPONSE

EPA cited Unocal-Mitsubishi for violating the same RCRA storage

regulation as many as three times in only four months (44) .

At Tesoro, EPA imposed fines totalling $57,750 (45, 46).

Chevron was twice served Notices of Violations by EPA for
noncompliance with hazardous waste laws (47).

350
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CHgcuasion
AIR POLLUTION

EPA has delegated authority of the Clean Air Act to DEC. Therefore
inspections, reporting, and enforcement are the responsibility of

the state. As a result of state authoriZation DEC lowered state
air quality standards; that is, an opacity limit was raised, for
the purpose of allowing Unocal-Mitsubishi to gradually come into
compliance. However for almost two decades the ammonial/urea plant

has exceeded even the generous variance allowed by DEC. When EPA
threatened to override DEC primacy the state commissioner pleaded
with EPA to not issue an enforcement letter. Unocal-Mitsubishi also

leveraged the DEC by pressuring the Alaska legislature. As a
result of testimony at public hearings, Unocal-Mitsubishi sent a
letter protesting proposed ambient air standards, The protest

letter was sent all Alaska's congressmen, governor, and every state
representative and senator (48).

Inability and unwillingness to enforce are further illustrated by
DEC knowingly allowing construction of new air pollution sources
by Tesoro in violation of the clean Air Act. Despite ongoing

violations, the Tesoro permit was renewed. Tesoro and DEC justified
renewing the air permit because it would be more economical to
bring the facility into compliance at some time in the future.

Prior to DEC acquiring primacy of the Clean Air Act, Alaska had
state air quality regulations at which time facilities such as oil
and gas platforms and incinerators were required to both obtain
operating permits and report regularly. However since assumption
of Clean Air Act primacy DEC has substituted less stringent air
quality regulations; thus, effectively deregulating oil and gas
platforms and large incinerators such as the oily and chemical
waste incinerator located at Trading Bay, across Cook Inlet from
Nikiski. These deregulated sources are not insignificant. Oil and
gas platforms, off shore from Nikiski, emit approximately 34% of
the 35 million pounds/year of NOX produced in upper Cook Inlet.
Additional deregulation is evident by the fact that none of the oil
and gas platforms; including three with permits./ report, measure,
or are required to even estimate SO. emissions/ Despite a history
of almost daily violations at multiple facilities, no evidence was
found of state assessed fines.

SURFACE WATER POLLUTION
EPA retains authority for enforcing the Clean Water Act. The four

Nikiski facilities discharge waste water to Cook Inlet. A review
of discharge monitoring reports (DMRs) indicates a high level of
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compliance. The exception is an intentional falsification of
ammonia/urea plant DMRs. A search of state and federal records did
not reveal this enforcement case. However personal communication
with a state regional supervisor and enforcement officer revealed
the nature of this case. A criminal conviction was reportedly plea
bargained for a fine of approximately $400,000, one of the highest
ever assessed nationwide, at the time.

GROUND WATER POLLUTION

DEC regulates the discharge of waste water to the land. However,
neither the Unocal-Mitsubishi 200 underground injection wells nor
a leaky Unocal-Mitsubishi waste water pipeline nor the several
dozen discharges of Phillips-Marathon-USX are permitted. Likewise
none of.the Nikiski facilities have the state required permits or
plans for waste water sludge disposal.

An example of state inability to enforce is illustrated by a
Unocal-Mitsubishi response to DEC requests for monitoring wells.
Unocal-Mitsubishi claimed their carcinogenic arsenic-containing
hazardous waste is "less toxic than table salt"” (49). Unocal-
Mitsubishi used human subjects for a taste and odor panel tc screen
for contamination. Unocal claimed "Should any contaminated water

somehow reach a domestic water well, the water would acquire a
detectable taste or odor prior to becoming hazardous."” (50).
Eventually Unocal-Mitsubishi groundwater investigations were

transferred from RCRA to CERCLA (51) . A CERCLA study found that
contaminated ground water and unpermitted air releases resulted in
a Hazard Ranking System score over 30, high enough for National
Priorities List nomination (52) . Later, ground water compliance
issues were reassigned back to RCRA. There are neither plans nor
schedules to evaluate the contamination issues under either RCRA
or CERCLA. In the future DEC may request Unocal-Mitsubishi to study

their ground water problems.

SOLID WASTE

Solid waste regulations are a complex web of state and federal

lavs. State laws regulate non-RCRA solid waste. None of the
facilities have solid waste permits yet they all dispose of solid
waste on their facilities. No record was found of any attempt by
DEC to require solid waste permits of these facilities. Additional

evidence of widespread disregard for solid waste regulations is
borne by the fact that 60 nearby pits used for disposal of drilling
muds have no permits.

RCRA waste is regulated jointly by EPA and DEC. EPA actions have
resulted in several major compliance actions with fines. Additional
federal actions include forcing Tesoro to submit closure plans for
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unlined hazardous waste surface impoundments. DEC actions are
limited to a few simple reports by an inexperienced inspector. DEC
has never taken a RCRA sample from any of the four Nikiski
facilities (53).

Conclusions

l. Environmental laws with sole federal jurisdiction; such as the
Clean Water Act in Alaska, have the best compliance record.

IX. When the state is authorized to enforce federal environmental
laws; such as, the Clean Air Act and Resource Conservation and
Recovery Act, compliance is Ilimited to incidents of federal
involvement.

I11. State environmental laws without federal oversight are
virtually without compliance and enforcement; such as, solid
waste, waste water, and waste water sludges.
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Dave Heynen, AlA
608 West 42nd Ave
Anchorage, AK 99503

Phone: 265-4410

Representative Dave Donley,

lunderstand thatavote Isscheduled for this afternoon In the
Judiciary Committee on HB 29. lurge you to vote against passing
this bill along. HB 29 will give anyone the power to stop
development projects due to alleged violations of environmental
laws. | believe the Intent of this bill Is good, but the language
currently will create unfounded litigation and delays to worthwhile
construction projects, thus adding cost....

As an architect, a lifelong Alaskan, and a constituent of yours
concerned about the future of our state, Il urge you to vote against
HB 29 and look for legislation that will encourage a diversified
industrial base lor Alaska's future econom ic health....iet’'s see some
Incentives for sensible development of our proven resources.

Dave Heynen U
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February 21, 1992

Attn: Representative Dave Donley
Prom: Greg Thompson

Subjeat: House Bill #29

I am sending this fax in regards to House Bill 29 scheduled before
the House Judiciary Committee at 1:30 today.

This bill, as 1 understand it, has "FIASCO" written all over it.
Please do all that you can to ensure that it meets 1its much

deserved demise.

10460 Old Seward Highway
Anchorage, Alaska 99515

!
(907) 349-6474



Knhruary 21, 1992

Ufproeontotive Pave Donley
kef. HB 29

Dear representative Donley,

f have heard quite a bit about House Bill 29, and what it
would do the Alaskan economy if it were to pass. 1 have
hoard both the pro's and con's connected to this bill. 1
must say that, in my opinion, if this Bill were to pass we
would once again pound another nail in our coffin.

1 am sure that you have heard the saying, "WE HAVEMET THE

ENEMY AND HE IS US", well it i3 certainly the case iri this
instance. 1 am sure that the intent was good behind this
Hill; Howevor, | am positive that the thought process was a

little cloudy, to say the least.

Wo need to ensure that positive development continues in the
state for ourselves and our children. We have already placed
no many obstacles in the way of progress that any rool
development either can not take place, or is 30 far in the
future our lifetime will never see it.

in summary, thi3 bill must be killed immediately before it
hood any further, and you must ensure that it can not rear

it's ugly head at any time in the future.

Thank vou for vour consideration.

Patrick Kenny
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1/31/92

Rep. Dave Donley

Chuirman, House Judiciary Comm.
Capitol Room 122

Juneau, Alaska 99811

Dear Rep. Donley:

I undemand HB 29, authorizing suits to enforce environmental laws, will be heard in your
committee on February 3,1992. l1would like to express my concerns about the bill, and
request, as well, an opportunity for a teleconference dedicated to this legislation so others
like myself can be heard. -

I am opposed to HB 29 for a variety of reasons. First, the Alaska Department of
Environmental Conservation is charged with monitoring suspected environmental
violations, and currently has the uutnority to pursue any such violations.

Allowing private actions to be brought against alleged violators will result in a legal free*
for-all that would ultimately line the pockets of the environmental groups, who currently
lead the charge to stop most development in Alaska. | cannot imagine that'trend would do
anything but increase under this legislation, since the groups could then take on the role of
pseudo-cnforcer through their favorite venue «the court system.

In addition, several other states have enacted similar legislation, and according to repons 1
have rend, the end result is the environment gains little from these lawsuits, with most of
the penalties or profits going straight to the child-party groups (primarily environmental
organizations), which pursue the legal action. | tnink if you look at the previous hearing
record on this bill, and note that the Attorney General's office is opposed to it, and a slew
of environmental groups, particularly those that have litigation arms, support HB 29, you
can see my point.

This legislation has the potential to do massive damage to the current system,' where

enforcement Is rightfully placed with the state and federal branches of government.
t

Again, | oppose this bill and request an opportunity for myself and othdrsto testify via
the teleconference network at u future date.

Thank-von. !

Scott Thorson
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Representative Donnely
165-2299

Dear Sir:

Please add my name to the list of people OPPOSED to HB 29, Citizens Suits to
Enforce Environmental Laws.

If Laws are broken, it should be up to the State to enforce these laws. Upon
successful prosecution any fines levied or judgements received should accrue
co the State, not a private citizen

Sincerely yours,

Joseph F. Ruzicka
4065 Hood Court
Anchorage, Ak 99517



February, 6, 1992

Representative, Dave Donley
Chairman, House Judiciary Committee
Capitol Room 122

Juneau, Alaska 99811

RE: 1IB29 and CS

Dear Representative Donley,

With reference to HB29, | wish to advise you that | am
strongly opposed to this b ill becoming law. It appears
to be a bill that, if enacted, would encourage filing

of lawsuits against companies who are "ALLEGED" to have
violated pollution control laws.

We already have in place a strong Alaska Department of
Environmental Conservation, which is charged with
monitoring environmental concerns and has the authority
to assess penalties if need be.

Passage of this bill would add another impediment to
economic development and another set of regulations to
business that is already overburdened with cumbersome

regulations.
Again, | oppose this bill and strongly urge you and

your associates in the legislature to see that this
bill does not become law.

S.inf7rei\]]',

4150 North Point Drive
Anchorage, Alaska 99515

33 :RIB:AI



31 January 1992

Representative Dave Donley
HOUSQ Judiciary Committee
PO Box V

Juneau, Alaska 99811

Dear Chairman Donley;

I would like to express my opposition to House Bill 29, which would
allow citizen's lawsuits to enforce environmental laws and
regulations. Please enter this letter in the record for the February 3,
1992 hearing, as well as my request for a future teleconference to
allow adequate discussion of this bill before the House Judiciary
Committee.

As a long-time, responsible Alaska miner and industry consultant, |
am opposed to HB 29 for a variety of reasons. The amended version
does little to correct the primary problem with ti.-S bill, which is

setting up citizens as private enforcers of state laws and regulations.

Specifically, this bill will repeal a subsection of state law (AS
64.03.870 a) and would expose an alleged polluter not only to an
enforcement action by the Department of Environmental
Conservation, but also to complaints of others. This results in an
alleged violator being exposed to numerous suits, many of which, |
believe would be instigated for the sake of harassment.

There are numerous other subsections of this bill that pose serious -
problems. They include subsection (f), which permits a court to
assess penalties against an alleged polluter, and because of the repeal
of subsection (a), those penalties would be awarded to the citizen
litigant. This section alone will do more to encourage public interest
groups to accelerate their abuse of the court system than virtually
any section in the bill.

In addition, I am concerned withsubsection (h), which removesfrom
the DEC commissioner the opportunity to investigate an alleged
violation to decide what to do. Rather, it forces the commissioner to
rush to court in order to maintain control of the incident and



HB 29, Page 2 Glavinovich

resulting litigation. This particular language forces a direct
competition between a state agency charged with enforcing
environmental laws, and an overzealous public interest group or

citizen interested in pursuing their own legal agenda.

Taken in its current context this bill will plainly encourage non-
development, public interest groups to seek out alleged violations,
pursue them through the courts, and pocket the proceeds from the
fines assessed. This process does not benefit the environment, it
does not benefit the state, which is charged with enforcing such laws,
and it certainly does not benefit any legitimate industry or business,
which deals regularly with DEC. Under HB 29, the person or groups
receiving the process from fines assessed by the court is not required
to make a report regarding any expenditures of the funds.

Finally, this bill in its entirety would strip the DEC commissioner of
administration responsibilities for anti-pollution laws and regs. But
worse than that, it strips from an alleged violator the rights
guaranteed under both the 5th and 14th Amendments to the U.S.
Constitution and Article | of the Alaska Constitution, which are
designed to restrain the power of government, not individuals
citizens. Endowing citizens with governmental powers, without the
afore-mentioned constitutional restraints, will limit the court’s ability
to guarantee a fair result under HB 29.

1 strongly oppose HB 29 and ask that this committee plan a future
teleconference hearing to allow further public input.

Sincerely,

Paul Glavinovich
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Ref>. Dave bonley
House Judi lary Committee
Juneau, Ak.

Subject:

CS SS HB (Resources)

"An Act authorizing suits to enforce environmental laws"

AGC of Alaska is strongly opposed to this bill.

This is arother example of completely unnessary legislation! More
than sufficient laws and regulations are in place to protect the
environmer ¢ from pollution and enable adequate enforcement of its
provision!. Private individuals and groups have enough access to the

processes to safeguard enforcement and corrective actions through the

established law enforcement agencies at all' Governmental levels.

This billjdoes net only create unwarranted interference from private
sources into Governmental affairs, it creates also incredible possi-
bilities [or excessive costs, confusion over jurisdiction and in summary

is bad pu>lic policy.

This bill deserves to die in committee.

Sincerely

Henry Spr iger

Director
Fairbanks JL'NEAU SOI.OOTNA .
po. bi« ifom *tairhan is. akv.to )UN. FRANKLIN SUITE A * JUNF.AIl, AK 99001 PO. FOX 30 -bOI,I\éTNA. AK 'IMO
per?) JW 170 (907) 2<-2485

F’
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Alaska State Legislature
Representative Niilo Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907) 456-8172
Citizen Suits

Questions and Answers

Q. Whatis the need for this law?

A. The regulatory process has not worked as well as it could, either due to
shortcomings inherent in any bureaucracy or due to lack of funding. In
some cases it has failed spectacularly. Testimony received by the House
Resources Committee indicated that Alaskans have seen property values
destroyed, water wells poisoned, air degraded and fisheries threatened. In
one instance, Alaskans waited nine years for the state to act. In the case of
the Exxon Valdez disaster, a citizen suit over Alyeska's failure to live up to
its permit obligations could have forced the company to be ready when the
oil first hit the water.

Q. Don't citizens already have a way to stop pollution and protect
themselves through common nuisance suits?

A . Common nuisance suits can, indeed be brought, but only after the
damage has been done, small comfort to someone whose drinking water or
property value is threatened. Moreover, it is extremely difficult to prove
that a particular pollutant or polluting activity caused a particular injury.
Environmental laws were established because of the recognition that
pollution needs to be stopped before people are hurt and the environment
damaged. HB 29 is about preventing pollution, not about recovering
damages.

Q. Do citizen suits create unpredictability for industry by allowing suits at
any time for past violations.

A . No. HB 29 is limited to three sections of statute (AS 46.03, 46.04 and
46.09) which describe ongoing violations.

In a similar question under federal law, the U. S. Supreme Court has ruled
(Gwaltney v. Chesapeake Bay Foundation) that only violations which are
ongoing or likely to recur are subject to such suit under federal laws.
Because HB 29 has been drafted using the same language which was under
review in Gwaltnev. it is expected that should the issue ever arise, our
courts would interpret the law in a similar fashion.



Citizens Suits Q & A
p. 2

Q. Does the inclusion ofviolations of "permits, plans or orders"” in this bill
unduly broaden the scope of citizen action?

A . The inclusion of "permits, plans or orders" in language throughout the
bill is designed to encourage the regulatory process to work. Laws are
crafted broadly. Permits, plans and orders are specific instructions which
contain DEC's determination ofwhat a company must do to comply with
the law. They are usually drawn up with maximum industry involvement.
Allowing citizens to sue only when laws or regulations are violated would
circumvent this regulatory process and cast a cloud over such vehicles as
compliance orders, which allow industry some latitude for a period of time
while measures are being taken to meet environmental standards.
Deletion ofthe language would substitute a hammer for a scalpel and
would work to undermine, not strengthen, industry confidence that legal
obligations can be met by following DEC instructions.

It is important to note that citizens would only be able to sue a polluter when
a permit, plan or order was being violated. Nothing in this bill would allow
suit to be brought against an operator simply because a citizen disliked the
terms of the permit, plan or order.

Q. Would this bill undermine the finality oflegal or administrative action
by permitting repeated suits over the same issue.

A . No. Just as in any other area oflaw, once an issue is decided, it cannot
be brought again. Nothing in this bill would override that common legal
practice. Again, administrative action would still be, as it is now, final,
long as industry is not violating the terms of any law, permit, plan, or order
under which it is operating. Only when those terms are broken could a
citizen bring suit. This bill would buttress the administrative process by
providing an incentive to comply with legally binding requirements.

Q. Will this law excuse citizens from participating in the agency process to
challenge and agency decision?

A. No. This bill has nothing to do with judicial renew ofagency decisions.
A person who wants to challenge an agency permit, order, regulation or
other decision will still be required to follow the procedure now in place to
bring a lawsuit. Those rights and responsibilities are already spelled out in
existing law. This bill simply allow citizens to go to court to enforce the
requirements of law, including final agency regulations, permits or orders,
against those who are in violation of those requirements. It does not allow
citizens a second opportunity to challenge final agency actions.



CitizensSuits Q & A
p.o

Q. Would HB 29 result in a proliferation ofnew lawsuits?

A. Nowhere else has this happened. Similar laws have existed for nearly
two decades at the federal level and in seventeen states and the District of
Columbia. A survey done by the Legislative Research Agency indicates that
citizen suit laws are used sparingly. Anecdotal evidence indicates that
such laws have exactly the effect intended by the sponsor, i.e., there is
greater compliance by industry and greater effectiveness of regulatory

agencies.

Q. Will this bill interfere with DEC's ability to settle with industry for
violations of pollution laws?

A. No. DEC can reach settlement ofan action in court or administrative
penalty proceeding without interference from citizens suits.



Alaska State Legislature
Representative Niilo Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907) 456-8172

Sponsor Statement *
SSHB 29

SSHB 29 is intended to give citizens the right to bring polluters to justice
when the state lacks the resources to do so. This measure is patterned after
federal law, which has been in effect since the early 70's and has proven both
judicially acceptable and practical. Citizen suits are provided for in the Clean
Air Act, Clean Water Act, Resource Conservation and Recovery Act (RCRA),
the Comprehensive Environmental Response, Compensation and Liability
Act (CERCLA) and the Surface Mining Control and Reclamation Act.
Seventeen states also have citizen suit provisions.

People facing daily threats to health and well-being from environmental
pollution deserve the protection of the law. Often, however, government has
inadequate resources to remedy such violations. SSHB 29 would

complement the Department's enforcement procedures and afford citizens
the protection they currently do not have. The Oil Spill Commission,
recognizing that citizen participation would enhance Alaska's regulatory
effectiveness, included citizen suits among its recommendations. Citizen
suits become especially appropriate in the era of declining state revenues
which may soon be upon us.

In the aftermath of the oiling of Prince William Sound, and in light of
incidents such as the Kenai dumping now known as Poppy Lane, itis
apparent that an involved citizenry is crucial to effective oversight of
industry operations. Nothing keeps regulators and industry alert as the active
involvement of local residents who have their interests at stake. The key to
involving citizens is empowering them. Citizens suits clearly and
unequivocally place those who have the most to lose in a position to act.



Alaska State

Legislature

Representative Niilo Koponen

Pouch V House District 21

Juneau, Alaska 99811
(907) 465-4992

M EMORANDUWM

To Rep. C liff Davidson
Chair, House Resource Committee
From: Rep. Niilo Kopone.
Re : Citizen Suits
Date: 2/27/91

The following are states
as having broad-based citizen
statutes, that is,
defined causes of action.

suit

Connecticut
Florida
Indiana
Michigan
Minnesota

New Jersey
Massachussets
Nevada

South Dakota
Louisiana

119 N. Cushman, Suite 207
Fairbanks, Alaska 99701
(907) 456-8172

identified by Legislative Research
provisions
statutes which are not tied to

in their
narrowly

Illinois

Wyoming
In addition, the following states provide for citizen action
in certain areas.

Idaho - hazardous waste

Ohio - solid and hazardous waste

Pennsylvania - solid waste

California - coastal protection

District of Columbia - water pollution
This list is probably incomplete, as citizen suit provisions
are often embedded in inconspicuous places. Alaska is a case
in point. Citizen suits are currently provided for in our Oil
L Gas Commission statutes and surface coal mining laws.
Alaska's Oil & Gas Commission statutes are unique, and bear
close scrutiny. I have provided committee members with
copies. So important did the legislature consider these
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P.O. 130\ 102323 « Anchorage. Alaska 99510
Office: 540 L Street. Suite 104 < Anchorage
(907) 258-4040

HB 29 - CITIZENS SUITS TO
ENFORCE ENVIRONMENTAL LAWS

HB 29 is .intended to empower citizens of the State of Alaska who
are directly affected by environmental law violations to bring suit
to compel the Department of Environmental Conservation (DEC) to act
against violators. HB 29 also allows for direct enforcement by the
affected citizen. The intent of the bill 1is to increase the
effectiveness of public interest Ilaws by promoting voluntary
compliance and citizen enforcement resulting in a safer, cleaner
and healthier environment. The beauty of HB 29 is that it clearly
places those who have the most to lose in a position to act to
enforce environment laws.

Citizen suit provisions are not new oOr unigue. They are provided
for in the Clean Air Act, Clean Water Act, Resource Conservation
Recovery Act (RCRA), the Comprehensive Environmental Response,

Compensation and Liability Act (CERCLA), and the Surface Mining
Control and Reclamation Act. At least 17 states also have citizens
suit provisions as part of their state statutory scheme.

W ill this well-intentioned legislation lead to the feeding frenzy
by lawyers and the mountains of |litigation predicted by some
critics? It doesn't seem likely. The State of Alaska's
Legislative Research Agency has investigated the effect that
citizen suit legislation has had in other states. On March 15,

1991, a legislative analyst reported to Representative Koponen that
the <citizen suit provisions in other states were rarely used.
While accurate statistics were not kept, estimates varied from a
reported low in the state of Wyoming (where the official contacted
could remember only one instance of the citizen suit provision
leading to litigation) to a record high in the well-populated state
of New Jersey, where a whopping 24 cases a year are estimated to
have been filed since initiation of that state's citizen suit
legislation.

HB 29 doesn't give citizens the resources to develop their cases or
promote their rights. It does provide a legal tool to help protect
people who are the victims of pollution or toxic exposure.
Currently these people must depend on the DEC, a state agency that
has traditionally been unloved, under-funded, and thus constrained
by practical circumstances to be less than an effective advocate
for the poison-free environment that we have too long taken for
granted, but all wish to make our homes in.

Individual citizen litigants have no monetary incentive under HB 29



to participate in the litigation. If the litigation is effective,
they may protect their homes or their families; they won't get rich
in the process. Their attorneys in these cases won't get rich
either. The most the b ill provides to the citizens' counsel is the
hope of sooner or later being paid for work that has long since
been performed.

Most of the criticisms of HB 29 have been offered by industrial
polluters. The fact of the matter is that Alaska, with over 1,000
identified hazardous waste sites, has been vised as a dumping ground
for industry for a long time. HB 29 is not a cure-all. It will,
however, give those people whose lives and property values are
directly affected by illegal conduct a chance to stand up for
themselves when government either cannot or will not stand up for
them. It is an idea whose time has come, and it deserves our
support.
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LEGAL DEFENSE FUND, INTC

Aratl Adams a19 eth Street, Suite 323 Juneau, Alaska 99801 (907) 586-275:

August 26, 1987

CERTIFIED MAIL

Our File
BLM District: Steese/White Mountain
BLM Claim Nos.: F-70054, F-70051

Gerald W. Hooper
P.O. Box 2750
Palmer, AK 99645

Re: Notice of Violations of § 301 of the Clean Water Act, 33 U.S.C. § 1311

Dear Mr. Hooper

The Sierra Club, the Northern Alaska Environmental Center, The Wilderness
Society, Birch Creek Village, the Native Village of Minto, and Cenaliulriit Coastal
Management District have requested that | inform you that you appear to have
violated the Clean Water Act by discharging dredged and fill materials into the

waters of the United States without a permit from the United States Army Corps of
Engineers.

The Clean Water Act prohibits the discharge of any pollutants into the waters
or upon the wetlands of the United States without compliance with its provisions.
See 33 U.S.C. § 1311. Section 404 of the Clean Water Act provides that the
discharge of dredged or fill material requires a permit from the United States Army
Corps of Engineers. See 33 U.S.C. § 1344. We believe that your placer mining
operations are in violatioiL of these requirements for the following reasons:

(1) Your 1986 Annual Placer Mining Application (APMA No. 852881) indicates
that your reclamation plans include reestablishing stream channels. This implies
that your operations have disrupted or will disrupt the stream channels through the
discharge of dredged or fill material into the waters of the United States. 33
C.F.R. § 323.2(d) and (f). (If there were no disruption through the discharge of
~dredged or fill material, there would be no need to reestablish the stream channels.)
You do not have the § 404 permit required for such discharge, as far as we can

A, determine.

(2) Regardless of whether the disruption of the stream channels caused by
your operations involves the discharge of dredged or fill materials, the
reestablishment of the channels planned in your annual application will. 33 C.F.R.?
323.2(d) and (f). You do not have the § 404 permit required for such discharge, r
far as we can determine.



(3) Your five-year mining plan that you submitted to the Bureau of Land
Management on July 24, 1986, states that in 1988 you plan to "move Swift Creek via
a culvert.” Moving a creek results in the discharge of dredged or fill material into
the waters of the United States. 33 C.F.R. § 323.2 (d) and (f). You do not have
the 8§ 404 permit required for this discharge, as far as we can determine.

In addition to the violations listed above, we believe that you have violated
the dredge and fill permit requirements of the Clean Water Act in conducting your
operations by building tailing piles, settling ponds, roads, and other structures on
wetlands without obtaining a § 404 permit.

1 Your failure to obtain the necessary permits prior to discharging dredged or
. fill material constitutes a violation of the Clean Water Act. As such, you may be
" —uNct to a civil enforcement action in federal court and you may be liable for

ties amounting to $25,000 per day of violation. See 33 U.S.C. § 1319(d).

Pursuant to the notice requirement of § 505 of the Clean Water Act, 33 U.S.C.
§ 1365(b), we hereby advise you that you should obtain the appropriate permits from
the United States Army Corps of Engineers prior to commencing operations in 1988
or you may be subject to acivil enforcement action initiated by one or more of the
organizations listed above. We suggest that you contact the Corps as soon as
possible to obtain a permit application so that processing of your application can be
completed before the start of the 1988 mining season. The Corps’ Permit Processing
Section in Alaska can be contacted at 907/753-2712, or toll-free at 800/478-2712, or
by mail addressed to P.O. Box 898, Anchorage, Alaska 99506-0898.

If you believe that this notice of violation is in error in any way, please write
to us as soon as possible.

Matthew G. Olsen (law clerk)

cc: Colonel Wilbur T. Gregory, Jr., District Engineer, United States Army

Corps of Engineers, Alaska District

Lee M. Thomas, Administrator, Environmental Protection Agency

Robie G. Russell, Regional Administrator, Environmental Protection Agency,
Region 10

Michael Penfold, State Office Director, Bureau of Land Management, Alaska

Dennis D. Kelso, Commissioner, Alaska Department of Environmental
Conservation



TO: HOUSEJUDICIARY COMMITTEE
FROM: GERALD W. HOOPER BOX 875272 WASELLA, ALASKA
REF: H.B. 29

IHAVE BEEN A RESIDENT OF ALASKA FOR APROX 20 YEARS

IAM A RETIRED ALASKA STATETROOPER AND AM CURRENTLY
WORKING AS AN INSTRUCTOR IN THE FIELD OF HAZARDOUS
MATERIALS AND RESPONSETOEMERGENCY RELEASES OFHAZARDOUS
MATERIALS

IAM ALSO AGOLD MINER CURRENTLY HOLDING OVER 300 ACRES OF
FEDERAL MINING CLAIMS NORTH OF THE YUKON RIVER.

WITH MY BACKGROUND IAM VERY CONCERNED AND HAVE BEEN
VERY CONCERNED THATMY MINING OPERATIONS MEET OREXCEED
THE STANDARDSESTABLISHED BY THELAW AND HAVE INFACT
GONETOEXTRA EXPENSE TOINSURE THATIAM ABLE TOPREFORM
MY OPERATIONS WITH A M3MIMUM OF IMPACT TO THE
ENVIRONMENT.

IN JULY OF 1986 | FILED A FIVE YEAR ANTICIPATED MINING PLAN
WITH THEBUREAU OF LAND MANAGEMENT AFTER CONFIRMING
THAT MY OPERATION AND PLAN WOULD BEIN COMPLIANCEWITH
ALL APPLICABLE REGS ASISSUED BY BLM, EPA, CORP OFENGINEERS
AND STATE DIVISION OFDEC, AND ADF&G.

IN AUG OF 1987 IRECEEVED THE ATTACHED LETTER FROM THE
SIERRA CLUB LEGALDEFENSEFUND

WHAT IS INTERESTING WAS THAT I WAS 2 YEARS BEHIND IN MY
PLAN AND HAD YET TOBEGIN MY OPERATION ADDITIONALLY I HAD
(PRIOR TO SUBMITTING MY MINING PLAN ) CONFIRMED WITH BOTH
THE CORP OFENG, THEEPA AND THEBLM THATMY CREEK DID NOT
MEET THE STANDARDS SET FORTH IN SECTION 404 OR 33CFR. AND
THUS NO ADDITIONAL PERMITTING WAS REQUIRED.

MY FEAR IS THAT WITH A BILL SUCH ASWHATS BEEN PROPOSED
THESE ALLEDGED DO-GOODERS THRUNUMEROUS CHEAP AND EASY TO
FILE LAWSUITS.WILL SHUT DOWN ALL SMALL AND LARGE
OPERATORS FOR SOMEALLEDGED VIOLATION THAT IS WITHOUT
SUBSTANCE OR BASIS. =& '- N >V,



IFTHE REGULATORS AND INDUSTRY ARE TEEDUPIN COURT TRYING
TO FIGHT FRIVOLOUS AND UNSUBSTIATED ALLEGATIONS WE WELL
HAVE NEITHER THERESOURSES NORTHETIMETO GET ANY WORK
DONE

IWOULD URGE THE COMMITTEETO CHECKWITH BLM IN FAIRBANKS
AND DETERMINE THE MANPOWER THAT HAD TOBE ALLOCATED AND
THEEXPENSE INCURRED BY THE REGULATORS JUST SO THE SIERRA
CLUB.COULD MAILNOTICES OF THIS TYPE.

THE ARGUMENT THAT THIS BELL WELL NOT RESULT IN FRIVOLOUS
LAWSUITS WILLNOT STAND UP,YOU NEED ONLYLOOK TO THE
SIERRA CLUB LEGAL DEFENSE FUND OFFICE AND ASK THEM HOY/
MANY OF THESE SUCH LETTERS WERE MAILED,WITHOUT EVER
HAVING ANY FIRST HAND KNOWLEDGE IFA VIOLATION WAS EVEN
OCCURRING AT ALL.

THIS BELL WILL ALLOW THESE ORGANIZATIONS TO CARRY THIS
FORM OF HARRASSMENT ONE STEP FURTHER WITH NO BASIS IN
FACT.

DURING MY CARREER AS AN ALASKA STATETROOPER I MADE
NUMEROUS ARRESTS AND WROTE A LOT OFTICKETS BECAUSE THAT
WAS MY JOB AS A REGULATOR. ALSO RESPONDED TO A NUMBER OF
CITIZENS WHO CONTACTED OUR OFFICEWHO HAD OBSERVED A
VIOLATION AND WISHED THE OFFENDER DEALTWITH. WHEREI
WAS ABLE TODEVELOP THENECCESSARY EVIDENCE AND DETERMINE
THAT A VIOLATION HAD OCCURRED IFILED THE APPROPRIATE
CHARGESWITH THE APPROPRIATE COURT.

THISBILL WILL ALLOW ANYONE TOBECOME A REGULATOR AND
TAKE LEGAL AcTIoN BASED oN THEIR INTREPTATION oF THE

LAW AND PERCEPTION OF REGULATORY OVERSIGHT.

GRANTED THERE IS A60ODAY CLAUSE FOR RESPONSE BUT IN THE
EVENT OF AMASSIVE MAILING SUCH AS MAY HAVE OCCURRED
DURING THE 1987 CAMPAIGN THAT IWAS A RECEPIENT OF, THE
REGULATORY AGENCIES MAY NOTBE ABLE TO RESPOND QUICK
ENOUGH TOPREVENT A "COURTPLUGGING INDUSTRY STOPPING,
FINANCIALLY DEVASTATING, GOAT ROPE"

THIS PROPOSED BILL SHOULD BE DEFEATED ALONG WITH THIS

MESSAGE TOTHOSEENVIROMENTAL GROUPSLOOKING FOR ANOTHER



AVENUE TO STOP ALL GROWTH IN THE STATE "BUZZ OFF. AND LET
THE REGULATOR REGULATE AND INDUSTRY OPERATE, AND YOU CAN
WATCH AND LET US KNOW IF YOU SEE A REAL VIOLATION AND

HAVE SOME REAL EVIDENCE, AND THEN WE THE REGULATORS WILL
DO WHAT IS RIGHT.

THANK YOU FOR THE OPPORTUNITY TO OFFER THISTESTIMONY FOR
THERECORD
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February 19, 1992

Representative Dave Donley
Chairman, House Judiciary Committee
Room 122, Capitol Building

P.O. Box V

Juneau, Alaska 99811

Re: H.B. 29
Dear Representative Donley:

| understand that at a recent hearing on H.B. 29, a Mr. Gerald
Hooper introduced a letter addressed to him from the Sierra Club Legal
Defense Fund as an example of abuse of the citizen suit process. | am
writing to you so you and other members of the committee will
understand that this is instead an example of just how well federal
citizen suit mechanisms work and why Alaska should enact similar
provisions.

In fact, the letter to Mr. Hooper and other similar letters to other
miners did net result in any harassing litigation. Instead, the Corps of
Engineers responded to these letters by stepping in to require placer
miners to obtain permits under the Clean Water Act, as it should have
been doing all along. As a result, litigation was avoided, the Clean
Water Act was enforced and the environment protected from
unnecessary destruction.

The letter to Mr. Hooper was sent pursuant to the citizen suit
provision of the federal Clean Water Act, 33 U.S.C. § 1365, which
requires that, in most cases, at least 60 days notice be provided to any
alleged violator of the Act before a lawsuit to enforce the Act can be
brought. In this respect, the Clean Water Act is very similar to the prior
notice requirements of H.B. 29. The letter concerned potential violations
of section 404 of the Clean Water Act by placer miners in Alaska. This
section of the Act requires a permit from the Corps of Engineers for
discharge of fill material into rivers, wetlands, and other waters of the
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United States. At the time the letter was written, by its own admission the Corps
was essentially failing to enforce this requirement for placer mining in Alaska, even
though most operations involved activities requiring such a permit.

The Legal Defense Fund responded to requests from environmental and Native
groups, and local governments to take steps to protect the streams and wetlands of
interior Alaska from the unnecessary pollution and habitat destruction caused by
unregulated mining activities. As a result, we pressured the Corps to begin enforcing
the law by notifying miners of their obligation to obtain permits. | have attached a
copy of one of our letters to the Corps and some newspaper stories about our efforts.
At the same time, we attempted to identify placer mining operations which appeared
to require permits but did not have them. To identify these operations, we examined
state and federal records for existing and proposed mines. We then sent letters to the
operators of mines that appeared to require a permit based on the available
information, notifying them of the requirements of the Clean Water Act and the need
to apply for a permit where needed. Mr. Hooper received one of those letters.

We attempted to find a way to notify the miners of possible violations that
would meet the requirements of the law, yet not be unfair to small operators. As you
know, most placer mining operations are seasonal in Alaska. Most operations do not
prooeed in the winter months. We were concerned about waiting until the beginning
of operations in the 1988 season to provide notice, in part because of the unfairness
to miners. We concluded the best approach was to write letters the year before the
next season's operations would begin. This would give operators a reasonable
amount of time to contact us if we were in error or to obtain the necessary permit
from the Corps. To provide this kind of fair advance warning, we obviously had to
notify miners before their next season's operations began and, therefore, based our
notice on prior operations at the same site or on plans filed for the next season or
both.

In fact, we never initiated litigation against Mr. Hooper or any other miner under
section 404 of the Clean Water Act. After we sent the notice letters, the Corps
stepped in to address the problem, at least in part. The following year, the Corps
issued a general permit under section 404 for all small placer miners in Alaska, which
imposed certain important restrictions on placor mining operations to protect the
environment. Many mines were required to obtain individual permits before the 1988
season. Though our clients were not entirely satisfied with the Corps' response, it
was, we believed, a sufficient beginning and we elected not to file any litigation on
the issue. Today, largely as a result of our efforts, larger mines are required to obtain
permits and, in fact, regularly apply for and receive them. Smaller mines are operating
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within the limits imposed by the Corps' general permit. As a result, the unnecessary
destruction of Alaska's natural resources from such operations has been reduced.

Though we can understand how it might be unsettling to receive a letter like
the one Mr. Hooper received, we attempted to handle the notice in the way most fair
to the affected miners. We went far beyond the requirements of the law to provide
advance notice and attempted to assist the miners to comply by providing detailed
information about our concerns and about how to get a permit. We encouraged Mr.
Hooper and the other recipients to contact us if we had made a mistake and gave
them many months to do so. In fact, as a result of our efforts there was no
harassment of miners or even any litigation. Instead, the notice letters led to
enforcement of the law by the Corps, which it should have been doing all along. In
other words, the citizen suit provision of the Clean Water Act worked exactly as it
should. Rather than a reason not to enact H.B. 29, this whole episode is an example
of why it is so important for Alaska's citizens to have a similar remedy for
enforcement’ of Alaska state pollution laws.

| hope this letter addresses any concerns which might have been raised by Mr.
Hooper's testimony. | would be happy to answer any other questions you may have.

Managing Attorney

EPJ:Id

enclosures

cc.  Rep. Gruenberg
Rep. Ellis
Rep. Parnell
Rep. Hanley
Rep. Martin
Rep. Miller
Rep. Koponen
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June 12, 1987

Colonel Wilbur T. Gregory, Jr.

District Engineer

United States Array Corps of Engineers, Alaska District

P.O. Box 898 .

Anchorage, AK 99506-0898 - -

- i - m'  "r- -, e - e e es A"
Dear Colonel Gregory. e e e -8

On behalfof the Sierra Club, the Northern Alaska Environmental Center, The
Wilderness Society, Birch Creek Village, and Cenaliulriit Coastal Management
District, my office has commenced reviewing the Bureau of Land Management’s
mining files to determine the extent to which placer mining operators in Alaska
comply with the dredge and fill requirements of the Clean Water Act, 33 U.S.C. 8§
1311 and 1344. We recently completed our review of mines within the Anchorage
District for which notices or plans of operations were submitted in 1986 or 1987.
The results are startling.

We reviewed a total of fifty-six (56) separate mining operations. Even based
on the limited information in BLM's files, over half of these operations show the
discharge of dredged or fill materials without the necessary permit from the Corps.
Usually there are multiple violations at individual mines. Indeed, the average mine
violates dredge and fill requirements four (4) times. On the face of BLM's
documents were such obvious violations as the construction of on-stream dams and
settling ponds and the instream use of bulldozers and draglines. Streams have been
diverted, had roads built across them, and had overburden piled into them. To be
sure, a more intensive on-the-ground review of these mines would reveal further
violations by a far greater proportion of operators.

Notices of violations were sent today on behalf of the organizations listed
above under the citizen suit provisions of the Clean Water Act to those operators

in the Anchorage District that appear to be in violation with the Act’s dredge and .

fill requirements. You will find details about the specific violations in the notices
of violations that we sent to the operators, copies of which are enclosed.

We are gravely coi.cemed about the extensive violations found in the
Anchorage Districtalone. These serious and widespread violations, coupled with our
understanding that your agency has issued only one permit under § 404 of the Clean
Water Act for a placer mining operation in Alaska to date, indicate that the Corps
has systematically failed to monitor mining operations in Alaska for unpermitted

-e B »C



Wilbur T. Gregory
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dredge and fill discharges. There could well be hundreds of placer mines in the

state that are operating in violation of the dredge and fill requirements that you
administer.

Your agency has primary responsibility for insuring compliance with the dredge
and fill requirements of the Clean Water Act. 33 U.S.C. § 1344. In addition, your
agency is required to notify unpermitted dischargers of their violations. See
Memorandum of Agreement Between Environmental Protection Agency and
Department of the Army Concerning Regulation of Discharges of Solid Waste Under
the Clean Water Act at 2 (March 14, 1986). The Clean Water Act's objective is
clear: to eliminate the discharge of pollutants by 1985. 33 U.S.C. § 1251(a)(1).
The Corps’ programmatic failure to address mine dredge and fill discharges
constitutes an abdication of your statutory responsibilities rather than an aggressive
effort to restore and maintain the integrity of the nation’s waters.

Therefore, we request that you take action to prevent mines that have violated
or will violate the Clean Water Ac* icrom operating in 1988 until the mines obtain
the necessary permits. Specifically, we request that you exercise your powers under
33 C.F.R. § 326.3(c) to issue notices of noncompliance to all the operators who are
in violation of the dredge and fill requirements. The notices should require the
operators to apply for and obtain the necessary Corps permits before commencing
operations in 1988. Further, we request that your agency undertake a rigorous
review of the notices and plans of operations and State of Alaska tri-agency
applications filed for the 1988 mining season to insure that the operators have
obtained the necessary Corps permits prior to commencing operations.

We urge your agency to immediately undertake a concerted effort to address
these serious deficiencies. | request an opportunity to meet with you as soon as
possible to discuss what steps your agency can take to facilitate bringing the

mining industry into compliance with the dredge and fill requirements of the Clean
Water Act by 1988.

Very truly yours,

Fern L. Shepard
Sierra Club Legal Defense Fund, Inc.

FLS/ke

Ends.

cc: Rooie G. Russell, Regional Administrator, Environmental Protection Agency,
Region 10

Michael Penfold, State Office Director, Bureau of Land Management, Alaska

Dennis D. Kelso, Commissioner, Alaska Department of Environmental Conservation
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December 4,1991

Representative Niilo Koponen
Alaska State Legislature

PO Box V

Juneau, AK 99811

RE: 1-1BO029c

Dear Representative Koponen:

Thank you for informing our Health Director, Leonard Hamilton, concerning
HB0O029c. W e are in full support of having a statutorily created cause of action for
protection against environmental threats.

However, please be advised that our in-house counsel believes there is a syntax
error at section (d)(1) which should be corrected. On the last line of page one (line
14) and the first line of page two, the type of municipality excluded from suits is
described. The prepositional phrase "by the Department of Community and
Regional Affairs under AS 14.17.140" is misplaced. As it reads now, that phrase
modifies "the alleged violation,"” which would mean that D CRA is either the violator
or the entity alleging the violation. Neither meaning makes sense.

W e believe that the phrase should be inserted earlier in the sentence, at line 14 on
page one, so that the bill reads as follows:

determination of $100,000,000 or less as determined by the
Department, of Community and Regional Affairs under AS 14.17.140
as of January 1 of the second fiscal year preceding the alleged
violation [BY THE DEPARTMENT OF COMMUNITY AND
REGIONAL AFFAIRS UNDER AS 14.17.140]:..."

Please advise us when the bill's language has been corrected.

3300 "C” Street/ Anchorage, Alaska 99503-3920/ Ph. (907) 562-41551 Fax (907) 563-2891
The Non-Protit Corporation Serving The People Of The Chugach Native Region



Representative Niilo Koponen
December 4,1991
Page Two

Again, thank you for informing us about the bill.

Sincerely,
THE NORTH PACIFIC RIM

Richard A. Rollatfa
Executive Director

CcC: Leonard Hamilton, TNPR Health Director
Alaska Native Health Board
Representative Kay Brown
Representative Johnny Ellis



CITY OF HAINES, ALASKA

P.O. BOX 1049
HAINES, ALASKA 99827
(907) 766-2231 = TOURISM (907) 766-2234 = FAX (907) 766-3179

December 11, 1991

Rep. Jerry Mackie
P.O. Box V (MS 3100)
Juneau, AK 99811
Re: HB 29

Dear Jerry:

The City of Haines supports HB 29. It is an important b ill
relating to public health in our community.

Pollution by septic tank/leach field systems, outhouses and
cesspools affects property located downhill or downstream from the
pollution source. This pollution creates unsafe drinking water and
a noticeable smell in the neighborhoods. Pools of sewage from

septic systems have been noted in children's play areas.

Pollution laws need to be created and enforced; especially where
drinking water and public health are impacted.

Please support HB 29.

Thank you for your attention to health-related issues.

Mayor
CITY OF HAINES

cc: Sen. Dick Eliason
Rep. Niilo Koponen
Rep. Kay Brown
Rep. Johnny E llis



Poppy Lane: a Good Case for citizen Suits

by Karen Wood
3/91 e

Sheila and Charlie Dickson and their daughter Kim worked for
nine years to get relief from toxic exposure to the drilling muds
and other wastes being illegally dumped in the Poppy Lane gravel
pit behind their house. Nine long years of a toxic nightmare, with
the Department of Environmental Conservation slow to take action
and the family unable to move because the value of their house lot
plunged to zero.

If the Dicksons had been able to sue Unocal to bring the
company into compliance with Alaska pollution laws (to stop the
illegal dumping and storage of hazardous wastes), they might have

found relief sooner. But Alaskans do not have that right under
state law.

House B ill 29, reintroduced this year by Representative Niilo
Koponen, would give Alaskans the ability to take action to control
pollution when DEC has failed to act. Passage of this bill would
enable Alaskans |like the Dicksons to protect themselves from
pollution.

It's too late for Sheila, Charlie and Kim. They have finally
escaped their toxic backyard in Kenai and are starting their life
over again elsewhere in Alaska. Below is their story, as told to

me by Sheila Dickson.

Sheila and Charlie Dickson built their home on Poppy Lane in
Soldotna in 1981, expecting to raise their daughter in. a quiet,

rural setting in Southcentral Alaska. Soon after they moved into
their new home, the Dicksons noticed trucks dumping loads of what
looked like mud in the gravel pit behind their house; 5-8 vacuum
truckloads being dumped each day. Unocal O il and Gas, owners of
the pit, mined gravel there to build their oil and gas production
pads.

"I didn't know what drilling muds were,”" said Sheila. "

thought they were some sort of septic waste."”
The Dicksons reported the dumping to the Department of
Environmental Conservation (DEC), and Richard Moulton came out to

visit the Unocal gravel pit. After looking around, he obtained a
search warrant and took samples of muds. Moulton estimated that
the pit had been an illegal dumping site for at least 10 years.

"The trucks would run in and hide behind mounds of mud to
dump,” reports Sheila. The Dicksons couldn't catch.,.the trucks
because they’d exit through the Kenai gas fields, and they'ciidnll
have a phone in their house. Their nearest neighbor lived a
quarter mile away.

After Moulton made his initial investigation, "Unocal got
craftier," says Sheila. "They came to dump before we got up in the
morning and after dark."

In 1932, Unocal set the pit on fire, infuriating neighborhood
residents. Meanwhile, Charlie was learning about drilling muds.

He had taken a job running a vacuum truck for Alaska Environmental
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Industry where he hauled drilling muds to the Sterling Special
Waste Site for disposal, and began to worry about the potential
toxicity of the wastes dumped near their home.

The Dicksons had good reason to be concerned. Drilling fluids
or muds are suspensions of solids and dissolved materials in a base
of water or oil that are used in drilling operations to lubricate
and cool drill bits, control formation pressure, remove drill
cuttings, and perform other functions. These wastes can contain
a number of toxic substances, including petroleum hydrocarbons

(including benzenes, naphthalenes, and phenanthrenes) and additives
such as bactericides, soluble salts, heavy metals, and ethylene

glycol (from Oil in the Arctic).

The family decided to move. They put their house on the
market in the fall of 1983, but found little interest in the
property. Rumours had begun to spread about the Poppy Lane pit.

The number of potential buyers became smaller and smaller, and the
Dicksons eventually lost hope that they would ever be able to sell.
"Old-timers began telling us that they were afraid to walk
through the pit in rubber boots because of what the stuff dumped
there would do to your shoes,” For a long time, local residents
had gone to the pit to get old barrels for their household rubbish.
"They'd just dump the contents of the barrels on the ground—
there's no telling what people were exposed to," said Sheila.

Charlie began demanding that DEC take notice of the Poppy Lane
pit. Mike Lucky and Bob Canone of DEC held an informal meeting
with Bob Anderson and Larry cutting of Unocal, Charlie and another
Poppy Lane resident to discuss the pit. After the meeting, says
Sheila, Larry Cutting "came up and poked Charlie in the chest and
said, “1"Il see your entire family dead and buried in the dirt
before Unocal gives you a dime."" With that, said Sheila, "the
fight was on."

About this time, one of the Dickson's neighbors fell sick from
chromium poisoning. Sheila and Charlie began hauling their
drinking water from Soldotna, and boiled tap water for all other
uses.

In 1984, local residents pushed for an analysis of pit
contents, for monitoring wells to measure the extent of pollution
and potential groundwater contamination, and for a fence around
the pit to keep children out of it.

The analysis began in 1985, and piles of pear soaked with gas

condensate were found. It took several years to quantify the
contamination. DEC dug nine trenches in different parts of the
pit, but didn't find consistent results. Unocal did some testing
as well, but used only a small bucket and did not dig deeply, says
Sheila.

The Dicksons, along wich several of their neighbors, filed
suit for damages against Unocal in 1935. The case was based on a
nuisance complaint that Unocal had created a nuisance on their
land, making it impossible for the Dicksons to sell their own
adjacent property.

In 1987, a new, more extensive investigation was begun. Joe
Labeaux of DEC obtained a search warrant and interviewed local
residents to document dumping sitings. Dave Knuth of DEC collected

samples from the pit, Sheila described how, after getting into the



bucket of a backhoe, Knuth was lowered down into a ditch of gas

condensate soaked peat. After only a few minutes, Knuth fainted.

At this point, Labeaux visited the Dickson's and advised them
not to use the water, even though the samples from the
investigation had not yet been analyzed. The family began
showering in town.

In the course of the investigation, drilling bits, barrels,
a boiler covered with asbestos, and a complete drill rig were
removed from the pit. "A lot more substances were found, more

hydrocarbons, and more areas where produced waters were dumped,”
said Sheila.

The contractor responsible for hauling the metal parts away
was supposed to steam clean them before disposing of them in the

landfill. Sheila said that at one point, two of the Dickson's
neighbors followed the contractor's truck. The truck went straight
to the landfill; no removal of drilling muds from the metal parts
was done. DEC was notified, but the agency did not follow up on the
report.

What is happening now at the Poppy Lane site? Clean up is
finally underway. The contaminated ground water is being removed
from the ground, cleaned, and reinjected into the aquifer. And in

December 1990, the Dickson's law suit was finally settled out of
court for an undisclosed amount (as requested by Unocal).

Who would have thought this horrible story took place in
Alaska? Hazardous pollution does blight even the far reaches of
our state, and citizens must be empowered to protect themselves

from it. The ability to file a citizen suit to stop the dumping
and get a quick cleanup might have ended the Dickson's nightmare
sooner. Passage of HB 29 is needed to prevent more Alaskans from

suffering similar experiences.
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Briefing Paper on HB 29 (HRes)

Citizen Self-Protection Act

1/92

Why does Alaska need the Citizen Self-Protection Act?

This bill would enable citizens to 1) provide an incentive to industry to prevent pollution, because a
regulatory entity (the citizen) is present and watching even when DEC is not, 2) force DEC to take action to-
enforce the laws against polluters, or 3) lake action against polluters when DEC has failed to do so. Citizen
suits would be applicable in the case of an ongoing violation of stale pollution laws. The intention is to
enhance the effectiveness of public interest laws, resulting in a cleaner environment and better health and
well-being.

The Oil Spill Commission advised the stale to adopt citizen suits (Recommendation #13) as an
important component in Alaska’s regulatory scheme. Over 900 hazardous wastes sites have been documented
in the state, and more are added to the list each year. The Department of Environmental Conservation, an
agency with a large statutory mandate and a large geographical area to cover, was underfunded even before
this year’s proposed budget cuts. DEC can’t do everything. The Citizen Sclf-Protec’ion Act will put power
back into the hands of the people when normal administrative channels aren’'t adequate.

When can citizens take action?

A suit can not be filed until 60 days after the plaintiff has given notice of violation to the
Commissioner and to the alleged polluter. If the Commissioner is already prosecuting a civil or
administrative penalty proceeding, a suit may not be filed.

Who can be sued, and what remedies can be achieved?

Citizens could sue any person, the state, or any agency of the state that is allegedly violating
pollution laws (Title 46). A citizen may also sue the DEC Commissioner if the Commissioner fails to
perform a nor.discretionarv act or duly.

The court may award civil penalties, issue an injunction, or provide for other relief. Any monetary
penalty above and beyond reimbursement of attorney's fees reverts to the state general fund.

Does the federal government or any other states use citizen suit provisions?

Congress has recognized the value of citizen suits as supplements to the government’s enforcement.
Citizens have ample authority to enforce federal environmental laws. Citizen enforcement actions have
proven not to be unreasonable avenues for harassment of industry or the EPA, but to be a valuable means
for stopping major violators whom the EPA had been unable to reach. The Clean Air Act, Clean Water Act,
Resource Conservation and Recovery Act (RCRA), the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA, or Superfund) and the Surface Mining Reclamation Act all have
citizen suit provisions. The business community has operated under thesefederal laws for nearly 20 years.
Sixteen other states and the District of Columbia have citizen suit provisions in various forms.

What powers do Alaskans have now to protect themselves from pollution?

Alaskans can bring a lawsuit against polluters who arc violating federal environmental laws. In some
cases, Alaskans do have the legai authority to sue violators of some stale laws, including the state surface
mining coal law. Interestingly, citizen suits arc a prominent feature of the Oil and Gas Commission laws,
existing to protect the interests of the oil industry. Victims of pollution do not, however, have the power to
enforce state pollution laws.
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Introduction

The environmental record of oil development in Alaska has come under increasing scrutiny
in the past several years as debate continues over proposed oil development in the Arctic
National Wildlife Refuge, Bristol Bay and elsewhere in Alaska. The spill of eleven million
gallons of North Slope crude oil into Prince William Sound from the Exxon Valdez tanker
has intensified the watchfulness over the oil industry’s activities in Alaska. However, the
Kenai Peninsula, site of Alaska’s first major commercial oil fields, remains largely
untouched by the spotlight of legislative, media and Congressional attention. The Kenai
oil industry and its regulators continue to operate um'er the "business as usual" policy-
which frequently means haphazard compliance and lax enforcement, resulting in pollution
of the water, air and land of the Kenai Peninsula and adjacent Cook Inlet, and frustration
and ill health for many residents.

Asleep At the Wheel documents some of the alarming environmental problems on the
Kenai Peninsula related to oil development, focusing on the small Kenai town of Nikiski.
Nikiski hosts a petrochemical complex of two petroleum refineries, one ligtAified natural gas
facility, and an ammonia-urea chemical plant; (Natural gas is the raw input required for
ammonia-urea production.) The extreme degree of pollution emitted from these plants with
scarce punitive action by the state government is illustrative of Alaska’s inability to protect
itself from oil and gas related pollution. Recommendations to improve pollution control
and prevention begin on page 5 of this report summary.

Based on extensive review of public records, this report investigated the record of Nikiski’s
Chevron USA (which ceased operation in 1991) and Tesoro oil refineries; Phillips Liquified
Natural Gas Plant which is the largest exporter of natural gas in North America; and
Unocal-Mitsubishi ammonia-urea plant, one of the world’s largest, which produces over 3
billion pounds of nitrogen based chemicals annually.

The report is not intended to be a comprehensive investigation of all environmental
problems on the Kenai Peninsula, or even of the four petrochemical plants. Rather, it
should be viewed as a first effort to recognize the scope of the problems. However, the
record reveals a disturbing pattern of the oil industry’s noncompliance with environmental
laws and regulations and an absence of aggressive enforcement on the part of the state and
federal environmental agencies. The report also details the inadequacies of state and
federal laws and regulations designed to protect public health and the environment

Information was collected through the review of published material, state and federal
regulatory agency files, and interviews with agency personnel. Compliance records were
researched through the end of 1988.

Asleep At the Wheel does not address the impacts of offshore or onshore oil field
operations; oil and gas pipelines; oil spill contingency plans; effects on subsistence, hunting
and fishing; or worker health and safety.



Pollution, Violations, and Lack of Enforcement

Air Pollution

Over 67 million pounds per year of air pollutants are released by the Nikiski petrochemical
industry.1 Kenai citizens have complained to regulatory officials about exacerbated asthma,
strong ammonia odors, etched glass on automobiles and foam on lakes.2 Documented air
pollution problems and monitoring deficiencies include the following accounts:

* Despite repeated promises as early as 1984 to install ambient air pollution
monitoring, the state failed o install any monitoring equipment until 1988. By June of
1991, the state had alread .added to dismantle its monitors due to lack of funding and
instead will rely on industry monitors.3

* - Vegetation and Bernice Lake located near the Unocal ammonia plant appear to be
dying as a result of plant emissions due to overfertilization of the lake and nitrogen
deposition on the nearby forest.4 Visible emissions at the Unocal plant, which are of
concern for respiratory health, have exceeded the applicable standard 75% of the time.3

o Beginning in 1976, in response to input from Unocal, D EC granted Unocal a series
of variances and relaxed state regulations for visible emissions from prill towers. (The prill
tower is the main source of visible emissions at Unocal and Unocal’s tower is the only one
in Alaska.) In 1984, DEC noted that "although many tests and studies have been
performed, no real progress has been made in decreasing visible emissions from the
(Unocal’s) prill tower."4 In 1985, D EC refused to renew the variance. In 1986 and 1987
Notices of Violation were sent to Unocal but no fines were ever assessed and DEC
requested that EP A not take enforcement action.7

After signing a Consent Order with DEC in 1988 which required coming into
compliance with regulations, Unocal petitioned DEC to change state regulations to allow
higher visible emissions. The state agreed to raise the limit from 20% to a 40% average
over 24 hours. In 1991, D EC changed the regulations as per Unocal’s wishes.

* By contrast, Unocal’s urea plant in Erer., California operated in compliance with the

state’s 20% visible emissions standard after having upgraded its facility in response to
fines.*

Water Pollution

The Nikiski facilities generate millions of gallons of wastewater annually. Nearly seven
million pounds of wastewater pollutants are discharged into the waters of Cook Inlet.9
Pollution of Cook inlet’s sediments has received virtually no study.D As documented below,
direct and indirect releases of wastewater have created serious groundwater contamination
beneath the Nikiski plants.

In 1987, Tesoro reported groundwater contamination found by monitoring wells.
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The underground spill was first reported as forty gallons, but eventually estimated at
616,000 gallons.1L Three feet of petroleum product is now known to be floating on top of
the water table and at least one water well has been abandoned because of the
contamination. Tesoro estimates that it will take over a decade just to pump out the
floating product and gross contamination.2 No estimate for removal of dissolved pollutants

is available.
Contaminated Soils, Sludges, and Spills

Historically, the most common way to dispose of solid and even hazardous waste on the
Kenai Peninsula has been dumping the waste onto the ground or mto unlined pits, and
spreading it on roads for dust control. These practices are now manifesting themselves as
contaminated soil and groundwater requiring expensive cleanup activities.

* From the 1970’s through 1981, Tesoro disposed of listed hazardous wastes in three
unlined pits on its property. In 1987, monitoring wells revealed the presence of a layer of
floating hydrocarbons on the water table. The groundwater under the pits and beyond the
refinery’s property boundaries is contaminated with high concentrations of petroleum hydro-
carbons. Monitoring wells downgradient of the pits contained 13,000 ug/1 benzene, 15,000
ug/1 toluene, 10,235 u”M/1 xylene, 170 ug/1 naphthalene, 62 ug/1l trichloroethylene, 48 ug/1
phenanthrene and 37 ug/1 fluorene. These hydrocarbons are associated with "heavy end"
refinery waste, which is consistent with Tesoro’s operations.B

By November 1988, monitoring results showed that in addition to contamination
from the leaking pits, spills at the east tank farm haa polluted the unconfined aquifer, while
the oily sewers had contaminated the unconfined aquifer on the west side. The plume had
also moved south 700 feet onto Marathon Oil Company’s property. %

Almost a decade elapsed between DEC'S first compliance efforts in 1980 and
closures of Tesoro’s waste pits in 1989 due largely to continued delays by Tesoro in
submitting acceptable closure plans.

Conclusions

Af;er tabulating the mass of pollutants, analyzing the violations, and evaluating the
enforcement actions of the four major petrochemical plants in Nikiski, some patterns are
evident.

1. VIOLATIONS

Violations of pollution control laws are a frequent occurrence. Industry’s methods
of managing violations of environmental laws include petitions for waivers or
changes in laws and regulations or delayed response to control pollution until state
or federal agencies pursue enforcement actions.



2. ENFORCEMENT and COMPLIANCE

State laws without federal jurisdiction are almost without compliance or enforcement
(solid waste, waste water treatment sludges, oil spills, and clean ups not ordered by
Superfund).

Officials within the Alaska Department of Environmental Conservation acknowledge
limitations in technical expertise, funding for equipment to monitor pollution, and
funding for personnel to conduct inspections and to enforce environmental laws.

Federal laws the state is authorized to enforce have a poor compliance record
(Clean Air Act), as do laws where jurisdiction is divided (Resource Conservation
and Recovery Act).

Laws with sole federal jurisdiction have the best compliance record (Clean Water
Act), although the record is not without blemishes.

3. POLLUTION

Although nearly invisible to a casual observer the Nikiski petrochemical industry
generates and dumps a large quantity of pollution to all the environmental media
each year:

2,300 tons on the ground,
3,200 tons into the ocean,
33,000 tons into the air.

These waste", do not include wastes from oil and gas drilling, production facilities,
or underground injection, wastes which are greater in volume, but generally lower in
toxicity. Nor do these numbers include waste generated from the clean up of hazardous
waste sites which could be in excess of 100,000 tons for a single site with great variations
in toxicity.

Recommendations

RECOMMENDATION 1

Alaska state law nhou.d be amended to allow citizen enforcement of all pollution control
laws. The state of Alaska has not demonstrated the ability or willingness to vigorously
enforce pollution ’ontrol laws. Other states which are dependent on one or two major
industries such as oil or mining, experience similar pollution control problems.
Enforcement actions usually require considerable legal resources. The legal reserves of a
multinational corporation greatly exceed those available to a state environmental regulatory
agency. In addition regulatory agencies may not have sufficient funding or expertise to



inspect, sample, and analyze wastes, discharges, and emissions.

If a federal pollution control law is violated and the federal government fails to take action
against the polluter, a private citizen has the legal right to enforce that law. Citizen
enforcement actions have had major positive impacts on compliance with the federal Clean
Water Act.

Federal provisions for citizen enforcement should be adapted to state law. "here are
precedents in other Alaska state laws, for instance, surface mining (AS 27.21.950) and oil
and gas activities (AS 31.05.170). Such provisions should be extended to all environmental
statutes.

RECOMMENDATION 2

Ensure tnat re%ulator agenc staff Who work IN technical assistance are not the same
people wno contuct entorCement actions. The DEC should have sufficient legal assistance

dedicated to environmental pollution enforcement.

RECOMMENDATION 3

Potepnagy aﬁecged citizens sh?uld bf iven the right 50 conduct msEecPons of facilities
requlatea Under both state and federal law, as Is available under state surface mining laws.
Affected citizens should have the right to be actively involved in permit development,
voluntary cleanup, orders for remedial actions and pollution control.

RECOMMENDATION 4

Regulation of sludge must be done by the state DEC. It should be explicitly fit into either
the wastewater or solid waste regulations, but no longer be allowed to slip between the two
sets of regulations.

RECOMMENDATION 5

St:%te germlt a Pllcatlons should include fees that can neip to fund state inspection and
entorcement actlons. At a minimum, application fees should reflect the actual cost to the
state of reviewing an application. Permit fee monies should be used to fund training for
inspectors, increased frequency of inspections, joint inspections with EPA, and multi-media
inspections.



7

t

1. Compiled from state permits, facility reports, and public
reports. See full report.
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May 24, 1991.
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9. See full report. Data taken from public records.

10. Homer News, 130 Spills in Cook inlet in 3 Years, October 26,
1989.

11. Peninsula Clarion, Tesoro Takes 1Its Site Problems to the
Public, August 9, 1988.

12. id.

13. A.T. Kearney Inc.(for EPA) July 1988 RCRA Facility Assessment.
Tesoro Refinery.

14 id.
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Citizen Suits to Enforce Environmental Laws
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Why does Alaska need citizen suits?

This bill would enable citizens to 1) provide an incentive to industry to prevent pollution, because a
regulatory entity (the citizen) is present and watching even when DEC isnot, 2) force DEC to take action to
enforce the laws against polluters, or 3) take action against polluters when DE C has failed to do so. Citizen
aitswould be applicable in the case of an ongoing violation of state pollution laws. The intention is to
enhance the effectiveness of public interest laws, resulting in a cleaner environment and better health and
well-being.

The Oil Spill Commission advised the state to adopt citizen suits (Recommendation #13) as an
important component in Alaska 3 regulatory scheme. Approximately 1000 hazardous wastes sites have been
documented in the state, and more are added to the list each year. The Department of Environmental
Conservation, an agency with a large statutory mandate and a large geographical area to cover, was
underfunded even before this year 3 proposed budget cuts. DEC can Tdo everything. Citizen suitswill put
power back into the hands of the people when normal administrative channels aren T adequate.

When can a suit be filed?

A suit can not be filed util 60 days after the plaintiff has given notice of violation to the
Commissioner and to the alleged polluter. If the Commissioner isalready prosecuting a civil action or
proceeding with administrative actions, a suit may not be filed.

Who can be sued, and what remedies can be achieved?

Citizens could sue any person, the state, or any agency of the state that is allegedly violating
pollution laws (Title 46). A citizen may also sue the D EC Commissioner ifthe Commissioner fails to
perform a nondiscretionarv act or duty.

The court may award civil penalties, issue an injunction, or provide for other relief. Any monetary
penalty above and beyond reimbursement of attorney 3 fees reverts to the state general fund.

What happens to attorney’s fees?

Fees may be awarded at the court 3 discretion to a substantially prevailing plaintiff or to a defendant
if the court finds that the plaintiffs action is frivolous. This is the prevailing common law for public interest
Cases.

Does the federal government or any other states use citizen suit provisions?

Congress has recognized the value of citizen suits as supplements to the government 3 enforcement.
Citizens have ample authority to enforce federal environmental laws. Citizen enforcement actions have
proven nal to be unreasonable avenues for harassment of industry or the EPA, but to be a valuable means
for stopping major violatorswhom the EPA had been unable to reach. The Clean Air Act, Clean Water Act,
Resource Conservation and Recovery Act (RCRA), the Comprehensive Environmental Response,
Compensation and LiabilityAct (CERCLA, or Superfund) and the Surface Mining Reclamation Act all have
citizen suit provisions. The business community has operated under these federal laws for nearly 20 years.
Sixteen other states and the District of Columbia have citizen suit provisions in various forms.

What powers to sue do Alaskans have now?

Alaskans can bring a lawsuit against polluters who are violating federal environmental laws. In some
cases, Alaskans do have the legal authority to sue violators of some state laws, including the state surface
mining coal law. Interestingly, citizen suits are a prominent feature of the Oil and Gas Commission laws,
existing to protect the interests of the oil industry. Victims of pollution do not, however, have the power to
enforce state pollution laws.
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February 28, 1991

Representative Cliff Davidson
Chairman, House Resources Committee
Capitol Room 124

Alaska State Legislature

P.0. Box V

Juneau, AK 99811

Dear Chairman Davidson:

I am writing on behalf of the League of Women Voters of
Alaska 1in support of HB 29, giving citizens the authority to sue
polluters to bring them 1into compliance with Alaska-“s
environmental laws. We oelieve that 1if citizen authority to
guard against pollution 1is made "official,"” potential violators
of the law will be discouraged from polluting and will take
preventative action.

As part of 1its citizen®"s rights concerns, the League has
long worked for the citizen"s right to know and for broad citizen
participation 1in government. The League of Women Voters of the
Unitea States Delieves that democratic government depends wupon
the informed and active participation of 1its citizens at all
levels of government.

In terms of protecting the environment, the League supports

incentives to accelerate pollution control, and believes that
mechanisms for citizen appeal must be guaranteed, 1including
access to the courts. Due process rights for the affected public

and private parties must be assured.

In a state as large as Alaska, it is difficult for the
Department of Environmental Conservation to monitor and control
all of the many sources of pollution, making citizen involvement
critical to protection of the environment.

The League of Women Voters of Alaska urges you to support
House Bill 29. Thank you for your time and consideration of this
issue.

Sincerely
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April 23, 1990

The Honorable Cliff Davidson
Alaska State Legislature
Pouch V

Juneau, Alaska 99811

Re: HB 558

Dear Representative Davidson:

I am writing on behalf of Goldbelt, Inc. to express the concerns
that we have with respect to the above-referenced bill. It is our
strong opinion that this bill is not in the best interests of

Goldbelt, or of any other business or individual in this state.

The law proposed in HB 558 would allow anyone to file a lawsuit if

he believes that an environmental law has been violated. A
plaintiff under this proposal need not have any personal stake in
the contest in order to bring suit. The only requirement imposed
by the bill is that the potential plaintiff notify the Commissioner
of the Department of Environmental Conservation ("DEC") and the
proposed defendant and then wait sixty days. The state s
permitted as a matter of right to intervene in the citizen's case?
likewise, if the state brings suit, any citizen may intervene as a

matter of right.

The bill also alters the civil rules governing the award of
attorney's fees to a prevailing party. If the plaintiff's case is
"wholly frivolous," then a prevailing defendant is entitled to be
awarded attorney's fees. All that a plaintiff needs to show in
order to be entitled tofees, however, is that he is a
"substantially prevailing plaintiff.”

This bill is dangerous, it allows a suit by anyone in the world
who believes that an Alaskan individual or business has violated an
environmental law. No standing requirements are imposed upon the

plaintiff. He or she need not have suffered any injury as a result
of the alleged violation.If someone in Oregon thinks that
Goldbelt has discharged hazardous waste in Juneau, then Goldbelt

would be forced to defend the claim. Only if the plaintiff's
complaint is later foundto be "wholly frivolous"” will the
defendant be forced to pay the plaintiff's reasonable fees. The
award of fees will be scant comfort, however, if the plaintiff is
judgment proof, or if he is out of state and difficult to trace.

The intervention provisions of the bill make no sense. They allow

private intervention as a matter of right in the state's lawsuits
and state intervention in private suits without regard for the



HB 558
April 23, 1990
Page 2

normal requirements of an interest or a reason to intervene. This
provision invites an explosion of litigation in which parties will
join the state's lawsuits out of mere curiosity, and will overwhelm
the courts with the problems of multiple party litigation that is
unnecessary for the resolution of legitimate disputes.

Goldbelt is Native Corporation that owns timberland near Juneau and

sand and gravel resources in Juneau. We are well avire of the
environmental regulations that concern our operations and work hard
to see that we do not violate the law. Nonetheless, timber
harvesting is an untidy business. It involves moving large amounts
of raw materials and creates debris, unavoidable hazards, and waste
products. State regulatory personnel understand these type of
operations because they are professionals with experience and
training. If they detect a violation, their judgment in pursuing
it is entitled to some weight. On the other hand, allowing every
man, woman, and child in the nation the opportunity to play at
being attorney general is not a rational way of enforcing

environmental laws.

The proposal contained in HB 558 will not improve the administra-
tion of Alaska's laws on environmental protection. It will simply
encourage more litigation of dubious value and increase the costs
of doing business. Furthermore, numerous legal actions by private
attorneys general will decrease the predictability of enforcement
of environmental lawi and reduce the respect accorded to those
laws.

Goldbelt opposes this bill for all of the reasons discussed above,
and we urge you to vote against it. Alaska has strong
environmental laws that are best enforced by those who know what
they are doing. Throwing the door open to enforcement by
enthusiastic amateurs who have no stake in the outcome invites
abuses and does not improve Alaska's environment. This bill, were
it to become law, could have a devastating effect on all Alaskan
enterprises, particularly those which, like Goldbelt, manage
natural resources. We, therefore, urge you to vote against this
bill.

Sincerely yours,

President & Chief Executive O fficer
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Koncor® Forest Products Company
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Representative CIliff Davidson

Alaska State House of Representatives
P.O. Box V

Juneau, Alaska 99811

RE: HB 29
Dear Representati idson:

I am writing regarding HB 29 now being considered by the resources
committee. The proposed legislation allows for citizen suits to
enforce permit specifications, State management plans, and
environmental laws.

Koncor Forest Products has established an excellent environmental
record. In past years we received recognition of such from a
variety of sources. In spite of our company's recognized
responsible environmental policy, we are deeply concerned regarding
this proposed legislation.

For our company to start up a timber harvest operation in the State
of Alaska, we must receive numerous permits from the State
including but not limited to, permits for tidelands use,, sewage

disposal, solid waste disposal, and stream crossings. In addition
we must continually notify the State of our operational plans at
least 30 days in advance. Professional foresters, environmental

engineers, and fisheries biologists employed by the various State
agencies administer and enforce the provisions of these permits and
notifications.

This proposed legislation would allow any citizen regardless of the
merits of their claim, to delay our operations, with no real cost
to them. The bill would encourage frivolous suits to be used as a
delaying tactic by those who perceive our operations as
objectionable, regardless of our environmental standards or
compliance with laws. The plaintiff in such suits would have
nothing to lose by attempting to second guess the agencies whom are
entrusted to administer and enforce environmental statutes and
regulations. Plaintiffs with few assets could significantly reduce
our cash flow, giving us no realistic means of recovering the costs



Representative Davidson
May 6, 1991  RE: HB29

of injunctions or suspensions of operations. In the past these
actions have bankrupted legitimate companies that were eventually
proven to be doing their operations in an environmentally sound
manner.

rese

If there is a problem with the administration's ability to enforce
environmental laws and regulations, then such problems should be
remedied through adequate funding for these agencies, and proper

administrative oversight. To enlist the public as a sort of
vigilante resource protection advocate, with the power authorized
by this bill, would be a set back for both professional resource

management and environmental protection.

In past deliberations, concerns have been expressed that small

and/or rural communities should be exempted from the bill's preview
since they do not have the resources to defend themselves against
spurious suits. We would submit that private businesses are even

more vulnerable to financial ruin than communities.

If passage of this type of legislation is inevitable, then it
should apply without exception and there must be protection for
defendants from frivolous cases which are used simply to delay
operations. One possible avenue would be a bonding requirement for
plaintiffs, which would provide defendants, public or private, with
a means by which they could recover both the costs of providing a
defense, and the costs incurred by suspended operations and make
the award of costs mandatory rather than discretionary. A suit
should not have to be found wholly frivolous for this action to

occur.

The legislature must also consider the hidden costs in terms of
State staff hours committed to preparation and defense in such
cases. The money would be far more wisely used by committing it to

the existing regulatory programs.

Therefore | urge you not to support this proposed legislation.

Sincerely,

John L. Sturgeon
Siresident

JLS/jes

cc: Thyes Shaub



Klukwan Forest Products, Inc.
P.0.Box34659 «Juneau. Alaska 99803-4659
(907) 789-7104 Fax-.1907) 789-0675

May 7, 1991

Representative Davidson, Chairman
House Resources Committee

P.O. Box V

Juneau, AK 99811

Dear Chairman Davidson:
Klukwan Forest Products is opposed to House Bill 29 because

if passed into law it would broaden the scope of the type of
action that could be brought against another person, the

State or an agency of the State. Furthermore, HB29 would
make the plaintiff almost totally immune from the
consequences of his actions. This action could be brought

against a business if the plaintiff feels the law has been
violated even if the agency has found no violation.

The list of undesirable aspects of the bill is too excessive
for simply fixing it, therefore, it needs to be stopped
completely. Alaska's businesses and industries simply

cannot be exposed to irresponsible lawsuits that this bill
would allow.

Sincerely,

Chief Forester

RRW: acp

cc: Thyes Shaub
House Resources Committee
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Chairman Cliff Davidson

Vice Chairman Georgianna Lincoln .
House Resources Committee

P. 0. Box V

Juneau, AK 99811

Dear Representatives Davidson and Lincoln:
I would like you to know what |1 think about House Bill 29.

Let me preface my remarks by telling you that 1 served for
several years as Regional Administrator in Region 10 for the

United States Environmental Protection Agency. In that
capacity | had a good deal of experience with law suits of
all types, administrative proceedings, compliance
negotiations and consent arrangements. Citizen lawsuits were

a part of that experience.

In my opinion, there are several elements missing from
citizen lawsuits that are generally present where good law

and good government exist. Probably the most important of
these missing elements are standing, accountability and
context.

with respect to standing, what 1 mean 1is often a citizen suit

is brought by a party that has absolutely no standing 1i the
affair: 1is net a neighbor, stakeholder, potentially harmed
party or in any other way involved. With respect to
accountability, what I mean 1is virtually always, citizen
lawsuits are brought by a party for whom nothing is at risk
or at stake in the outcome. For example, if the lawsuit
delayed a project but ultimately was lost, the "citizen"
could not be held accountable for the cost of delay.

Finally, with respect to context what 1 mean is that citi-zen
lawsuits often disregard, or proceed 1in spite of progress
underway 1in a broader arena. For example, 1if industry
standards are being promulgated to regulate a specific
pollutant industry-wide, a specific citizen lawsuit, against
an individual polluter might actually distract limited
resources Tfrom solving the larger problem.

I believe that our system of government 1is a good one. It
had stood a long test, and survived on the strength of the
balance of power achieved between the legislature, executive
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and judiciary. I believe citizens have ample opportunity for
involvement in this process at the polls, in the conventional
way . if they don"t like the laws they can get rid of you
guys. IT they don"t like the administration they can get rid
of the executive. Citizen lawsuits pit the citizens against
the regulatory agencies in an arena outside the triangle of
responsive government. I think they are doomed to create

ill-will, and cost money, and achieve very little of real
result. | am not in favor of House Bill 29.

Sincerely,
<

Ernesta Ballard
Chief Operating Officer

cc. Don Finney, Alaska Forest Association
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Dear Representative Davidson

house Pin 29'SSi; Cit.zen suits to Enforce Environmental Lavs is a law ve
uespe-aieiy need m the aftermath of the Exxon Valdez disaster Big industr
has often done as they please with the environment Alaska is so big there
can never be sufficient lav enforce men; officials to watch each project.
Private citizens will watch their neighborhoods, providing a more effective

means of protection than any state agency However, ve must give private
>inzone some authority, so if a violation ie reported, legal repercuseione *“vill
foiiov

Citizen suits are a prominent feature of the Oil and (‘as Contamination lave
which exist to protect the interests of the oil industry The federal

government recognizes the value of citizen suits, as do sixteen other states.

Crest danger exists as ve open our resources to development. Please allow
private citizens the ability to guard their interests

"nan?: vou for vour time.
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U£|_ 29-Enyirttnmcntal law enforcement suits
RDC Position Paper

HB 29, which is designed to provide for citizen suits to enforce
environmental laws in Alaska, is opposed by the Resource
Development Council for Alaska, as an unnecessary and
dangerous piece of legislation.

The intent of the bill is to allow people who have supposedly been
injured by hazardous waste sites, oil spills and similar
degradation, a structure under which they can file a lawsuit.
However, current law already provides such individuals with the
right to sue polluters, and the ability to obtain an injunction if
they can prove there is the potential for a dangerous situation. On
the other end of the spectrum is the individual without a strong
case, who is seeking immediate relief. That person will not have a
stronger case under HB 29, but will have the ability to file a weak
lawsuit and settle for large damages with the alleged polluter.

What similar bills in other states have provided is an avenue for
lawsuit-happy, non-development organizations to use the law for
their own gain. A study by the Center for Individual Rights,
concerning the private enforcement of environmental law, show's
that the vast majority of citizen lawsuits during the 1980s were
filed by environmental advocacy groups and not injured citizens.
In fact, EPA data between 1983 and 1985, shows that 65 percent of
the settlements under legislation similar to HB 29, resulted in
approximately $1 million paid to non-development groups.

RDC believes that HB 29 is poor public policy - an Alaskan who is
being subjected to dangerous and illegal pollutants can use current
statutes to bring about a change in an expeditious manner. This
bill is a thinly-veiled attempt to provide easy legal pickings for
Alaska's non-development organizations, and as such, should not
become law.



A laska Center for the E nvironm ent
519 West 8th Avenue. Suite 201 <Anchorage. Alaska 99501 < (907) 274-3621

February 25, 1991

Representative Cliff Davidson
Alaska State Legislature

P.O. Box V

Juneau, AK 99811

Dear Representative Davidson:

I am writing to thank you for the time you took to meet with Patti Saunders of
our office in early February to discuss HB 29. As you know, the bill is sponsored by
Rep. Niilo Koponen (co-sponsors to date are Kay Brown and Johnny Ellis), and enables
citizens to sue polluters to bring them into compliance with environmental laws (Alaska
Statute Title 46). During our meeting, you asked about the experience of other states
with citizen suit laws. We are working with Rep. Koponen'’s office to get that
information, and will forward it to you as soon as it becomes available. Enclosed is
some background information to answer further questions you may have.

Citizen suits would enable citizens to 1) provide an incentive to industry to
prevent pollution, because a regulatory entity (the citizen) is present and watching even
when DEC is not, 2) force DEC to take action to enforce the laws against polluters, or
3) take action against polluters when DEC has failed to do so. State adoption of citizen
suits was recommended by the Oil Spill Commission, and have been used for years
under federal pollution laws. Please see the enclosed briefing paper for further
explanation of the bill.

The Exxon Valdez oil spill might not have occurred if Alaskans had been able to
enforce pollution laws. Despite acknowledgement that Alyeska’s oil spill contingency
plan was very different on paper than it was in reality, DEC did not use its authority to
force Alyeska to bring response capability up to par. As you know, other sources of
pollution exist in this state beyond the potential for oil spills (placer mines or small oil
spills contaminating water supplies, for example), and these are not adequately regulated
by DEC. Out of necessity, DEC must prioritize its attentions to the largest sources of
environmental issues, leaving otner, less pressing pollution uncontrolled. TInl'orrmiately.
what is less pressing today often becomes a priority problem tomorrow. A major goal of
HB 29 is to motivate industry to install pollution controls today and avoid contamination
problems in the future.

HB 29 is important legislation for Alaska. The Alaska Center for the
Environment is eager to have your support for HB 29, and would appreciate a response
expressing your position on the bill. Thank you for your attention to this issue, and

please feel free to call with any questions.

Sincet ely,

Karen Wood
Waste Reduction Specialist

enclosures



House Resources Committee

From: Marge Harys, President
Alaska League of Women Voters ( LWVAK)

Re: HB 29

Il am writing on behalf of LWVAK In support of HB 29, giving citizens the
authority to sue polluters to bring them Into compliance with Alaska’s
environmental laws. We believe that If citizen authority to guard against
pollution Is made official, potential violators of the law will be
discouraged from polluting and will take preventative action.

As part of Its citizen's rights concerns, the League has long worked for
the citizen's right to know and for broad citizen participation In
government. The League of Women Voters of the United States believes
that democratic government depends upon the informed and active

participation of its citizens at all levels of government.

In terms of protecting the environment, the League supports Incentives to
accelerate pollution control, and believes that mechanisms for citizen
appeal must be guaranteed,including access to the courts. Due process
rights for the affected public and private parties must be assured. In a
state as large as Alaska, it Is difficult for the DEC to monitor and control

all of the many sources of pollution, making citizen involvement critical

to protection of the environment.

Thank you for your time and consideration of this issue. I would
appreciate your distributing this memo to the other committee members.
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To: Dove Donley, Rep.
House Judiciary Committee

From: Marge Her/s, President
Alaska League of Women Voters ( LWVAK)

Re: HB 29

lam writing on behalf of LWVAK in support of HB 29, giving citizens the
authority to sue polluters to bring them Into compliance with Alaska's
environmental laws. We believe that if citizen authority to guard against
pollution is made official, potential violators of the law will be
discouraged.from polluting and will take preventative action.

As part of Its citizen's rights concerns, the League has long worked for
the citizen's right to know and for broad citizen participation in
government. The League of Women Voters of the United States believes
that democratic government depends upon the Informed and active

participation of Its citizens at all levels of government.

In terms of protecting the environment, the League supports Incentives to
accelerate pollution control, and believes that mechanisms for citizen
appeal must be guaranteed,Including access to the courts. Due process
rights for the affected public and private parties must be assured. In a
state as large as Alaska, it Is difficult for the DEC to monitor and control
all of the many sources of pollution, making citizen Involvement critical

to protection of the environment.

Thank you for your time and consideration of this issue. I would
appreciate your distributing this memo to the other committee members.

2

N



Box 2876
Soldotna, Alaska 99669

League of Women Voters of Alaska

WHEREAS, the League of Women Voters of Alaska and the League of Women Voters
of the United States believe that democratic government depends upon the informed
and active participation of its citizens at all levels of government,

WHEREAS, the LWVAK and LWVUS support incentives to accelerate pollution
control,

WHEREAS, the LWVAK and LWVUS support environmental protection through
inspection, monitoring,and vigorous enforcement mechanisms,

WHEREAS, the LWVAK and LWVUS believe that mechanisms for citizen appeal must
be guaranteed, including access to the courts,

WHEREAS, the Alaska Department of Environmental Conservation is faced with the
monumental task of monitoring and controlling all of the many sources of pollution
spread across our large state, but is constrained by limited resources and personnel,

WHEREAS, the United States Environmental Protection Agency acknowledges the
importance of citizen suits as a supplement to government enforcement because the
government has only limited resources with which to bring its own enforcement actions
and because citizen suits provide a strong incentive for compliance with federal laws;

THEREFORE BE IT RESOLVED, that LWVAK will promote education and action to
raise the awareness of the need for citizen suits in Alaska.

BE IT FURTHER RESOLVED, LWVAK urges local and state lawmakers to give
Alaskans the authority to sue polluters to bring them into compliance with state
environmental laws when the state has failed to act by supporting HB 29 (Koponen).

LWVAK, THEREFORE, meeting in Convention in Anchorage on April 21, 1991,
adopted this resolution to publicly state LWVAK'’s support for these actions and to urge
the Alaska State Legislature to pass the above-referenced bills.
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M unici alit
P y ANCHORAGE, ALASKA 99519-6650

of (907) 343-4433
TOM FI_NK,
A nchorage VAYOTi
OFHCE GF THE MUNIAPAL MANAGER

May 14, 1991

Representative CIliff Davidson, Chairman
House Resources Committee

P.O. Box V
Juneau, Alaska 99811

Dear Representative Davidson:

Enclosed is a copy of the Municipality of Anchorage position paper
on HB 29, regarding lawsuits to enforce environmental laws. Please

provide your members with a copy of our position.

Thank you for your assistance and consideration of our views.

Sincerely,

Larry D. Crawford
Municipal Manager



MEMORANDUM
MUNICIPALITY OF ANCHORAGE
POSITION PAPER

DATE: May 6, 1991
TO: Larry D. Crawford, Municipal Manager
FROM: ula Easley, Director, Government Affairs

RE: HB 29, An Act Authorizing Suits to
Enforce Environmental Laws

As requested, | have reviewed HB 29 regarding lawsuits to enforce
environmental laws. Over the years | have had opportunities to
consider the overall intent and results of such lawsuits. From

that experience, it is my recommendation that the Municipality of
Anchorage strongly oppose legislation that would encourage more
citizen lawsuits.

The ~citizen lawsuit, rather than a means for legally "injured"
individuals to seek redress through the courts, has been used
almost exclusively by organized environmental groups as a tool to
fund their activities. As these lawsuits have significant
nuisance value, they are often settled out of court with fines
and attorney fees paid by producers of the nation's commodities.
These costs are ultimately passed on to consumers.

Various federal environmental laws already provide the means for
citizens with standing to file suit against companies suspected
of polluting. Once these citizens show they have been or will be
damaged, an injunction <can be issued by the court. This
additional state-imposed mandate is not in the best interests of
our citizens.



Alaska Environmental Lobby, Inc.
PO Box 22151 Juneau, Alaska 99802 907-586-2345

HB29 - CITIZEN SUITS TO ENFORCE ENVIRONMENTAL LAWS

The Alaska Environmental Lobby strongly supports HB29.
This Dill Frevents pollution by prowdmgr an incentive to industries
not to pollute even if DEC is absent. This bill is critical due to this
administration's emphasis on technical assistance rather than
enforcement and its desire to cut the budget, leaving DEC
overburdened and underfunded.

A person may sue

A. The Commissioner of DEC if he fails to perform tasks
required by the legislature; or

B. A polluter when the following is true:

1. The Commissioner fails to take

enforcement action a_?amst the polluter. A
suit cannot be filed if the Commissioner is
already acting against the offending party.

2. 1tis 60 days after the person has given
the industry and Commissioner notice of the
violation.

HB29 facilitates the enforcement of policyr enacted by the
Legislature to protect the environment. This partnership between
individuals and the Legislature safeguards the environment. As
such, HB29 provides a vital and necessary tool for the citizens of

Alaska.
prepared by Krista Maciolek and Mollie TaVrucht, 5/8/91.

ALASKA CENTEP FOR THE ENVIRONMENT ¢  ALASKA CHAPTER, SIERRACLUB + JUNEAUGROUP. SIERRACLUB + SITKA GROUP, SIERRA CLUB
KNIK GROUP, SIERRA CLUB . DENALI GROUP. SIERRA CLUB . ANCHORAGE AUDUBON SOCIETY . ARCTIC AUOUBON SOCIETY
DENALI CITIZENS'COUNCIL ~ «  ALASKA FRIENDS OF THE EARTH  «  JUNEAU AUDUBON SOCIETY +  KACHEMAK BAY CONSERVATION SOCIETY
KENAI PENINSULA AUDUBON SOCIETY . KODIAK AUDUBON SOCIETY . LYNN CANAL CONSERVATION . ALASKA WILOLIFE ALLIANCE
SITKA CONSERVATION SOCIETY . NORTHERN ALASKA ENVIRONMENTAL CENTER . SOUTHEAST ALASKA CONSERVATION COUNCIL

KNIK KANOERS AND KAYAKERS
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T)m Foundation tor the

PROTECTION of th.
COMMON PEOPLE, INC
P.O.Box 3122, Sitka AK 99835

Testimony In favor of Houss B ill Ho. 29
bsfore tha
Senate bmogtcm ctM ittM

Moy 14, 1991

Mr. Chairman and umbers of tha Committee:

Thank you for th* opportunity to testify today. My name if Florian Saver,
and | amtestifying on behalf of The Foundation for th* Protection of tha
Commmn People, Inc.; In favor of H.B. N0.29. Our organization ia
dedicated to the protection of tha civil and human rights of all
individuals; and tha compliance with all environmental lavs and

regulations.

We are in favor of this legislation because, especially over the last fev
years, it has beccsa increasingly apparent that the Alaska Department of

Environmental Conservation has a propensity to "resist- at rest, until
acted upon by an outaid# force"”. Until th* rods*-'"* V $ changed, th*
only outside force which ADEC w ill have any Inc*. >respond to, is
industry.

Tha citizens.; of Alaska should be provided a forum in which thay can bring
to light, litigate and compel enforcement of standing regulations and

lava. This will act as an incentive for industry to comply with the existing
lavs and regulations, and make them realize that they vill operate vithin

th* lav, or they vill pay th* price; not the innocent victims of their
violations.

Again, v* ask that you support and pass H.B. 29, as vritten, and in Its
entirety.
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CURTSS W. FOSTER
9621 SPRING HILL DRIVE
ANCHORAGE, AK. 99507-4374

February 10, 1992

Representative Dave Donley JA99
Alaska House of Representatives

P.O.BoxV MS 3100

Juneau, AK. 99611

Reference: HB 29 - "An Act Authorizing Suits to Enforce Environmental Laws"
{NOTE: Please enter below comments Into the record.)

Dear Representative Donley:

In reference to HB 29, "An Act Authorizing Suits to Enforce Environmental Laws", | vigorously
oppose this specific bill and similar bills which violate the principles of establishment of
agencies and regulations to administer and enforce laws of all the people. This hill is yet
another example of unnecessary legislation that provides an alternate path for anti-development
groups to hinder development. It also goe3 beyond the spirit of oversight and provides
Incentives for "fund-raising” (penalties awarded to the litigant) while creating havoc with free

enterprise.

I fully support adequate enforcement of current environmental laws and believe the appropriate
method Is already in place and Is sound, utilizing tU* designated federal and state agencies to
oversee the regulations promulgated from law. Placing the Interpretation of regulatory
compliance In the hands of the masses Wil deter from the scientific and practical approaches
needed to ensure a balance of technology application and business purpose necessary for a stable

economy.

| urge your efforts to defeat this terrible piece of legislation.

Curtis W. Foster

oc: Rep. B. Bruckman
Rep. D. Choquette
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February 21, 1992

Repr ntatlve Dave Donley
Fax 465-2299

Dear Dave:

Please, please please kill HB 29 In the Jud|C|ary Commltee There is
alread% ample otﬁpor tunity for |publlc input and legal action to protect Alaska's
enV|ro ment In business and esource development activities. HB 29 would
sen a message t grospectwe Investors that Alaska Is a r|sky and yndesirable

ace to do busines Institutionalize McCarthyism by allowin
B founded accusations t %lllock eswa%le economic agtmty & !

The prospects for a health¥ economy in Alaska are very scary. |have
looked closely at the project |0ns or future 0|| produc |0n and revenues as I'm

sure you have. This is the time orAasi ers 13 V\r the most
dramatic wag s they can that they are working for to make Alaska an attractive

place to do business.

We must protect the environment and we are dom? S0. Th|s bill is
unnecessary and would work against the best interests of our state. Thanks for

your consideration.
Sincerely,

Tom Brennan
Chairman

- 02
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February 10, 1992

House Judmarx Committee

% Leqislative | ormat|on Office
3111 C Street, Suite 150
Anchorage, Afaska 99503

Dear Committee Members:
Re: House Bill 29

L will be unable to est|y in person on House Bl 29 but would like to ask
that my wn}ten comments be made part of the record. This bill W uld enalﬁl
Cmﬁ&t?osnt(ia\l/!/% lawsuits against com;? anies Wh|ch are "alleged" to have violated
po

. Should this bill pass we will have proven the accuracy of the words of Mr.
Whitekeys:

Every time somehody
Does something dumb,
An Alaskan
Does Something Dumber

Thank you.
Sincerely,

Tom Brennan

AHilland Knowlton Associate



A LASKA TRUCKING ASSOCIATION ,INC.
3443 Minnasota Drive = Anchorage, Alaska 86503 e PHONE (807) 276-1149 & FAX (907) 274-1946

TESTIMONY OF FRANK J, DILLON
BEFORE
HOUSE JUDICIARY COMMITTEE
FEBRUARY 7, 1992

Chairman Donley and members of the committee/ my name is Frank J.
Dillon. I am Executive Director of Alaska Trucking Association,
Inc,

| am here today representing the 300 member companies of Alaska
Trucking Association, Inc, ATA is opposed to H.B. 29 and asks that
it not be passed,

In reading H.B. 29 we find it offers no additional real protection
to the integrity of Alaska's environment beyond the existing
adequate protection afforded by current state and federal law and
regulations. H.B. 29 would seem to have the potential however to
foster by its misguided application a needless burden on the
Department of Environmental Conservation, and the business
community. For example, unfounded allegations by unscrupulous
business competitors could result in a loss of productivity,
embarrassment and unnecessary legal fees for a company and its
employees guilty of no environmental transgression, ATA finds no
merit in this bill and urges that H.B. 29 not be passed, -

Thank you.



HOUSE JUDICIARY COMMITTEE

Hearing on HB29 - Citizen Lawsuits
February 14, 1992

Thank you for this opportunity to present testimony on the
legislation pending before you today. My name 1is Joe
Wehrman with Koncor Forest Products in Anchorage.

The committee is to be commended for spending the extra time
required to consider this legislation in depth before
deciding how to proceed. The legislation has far reaching
ramifications that will extend well beyond the situations
addressed in the bill at this time. If passed, it will
literally establish legislative policy against of any form
of developmental activity in Alaska. Legislation such as
this tends to expand to incorporate other regulatory
authorities rather than stay limited to its original scope.

You have heard and will hear testimony about the benign
nature of this bill, how there has been no proliferation of
lawsuits in other jurisdictions where this type of
litigation is allowed, and how suits filed in other places
have not been frivolous. What you will not hear about is
the unwarranted cost to industry of defending itself against
such suits, or the massive opportunity losses connected with
such suits. What you definitely will not hear from
supporters of this legislation as it now appears is that,
unlike this bill, where such suits are now authorized the
penalties do not generally accrue to the plaintiff but
instead go to the governmental body having jurisdiction. In
those few instances where provision is made for out of court
settlements to be payable to the plaintiff, suits are being
used as form of environmentalist extortion since it is less
costly for the industry to settle than bear the legal
expenses and opportunity losses connected with such
litigation.

Koncor is widely recognized as being one of the most
environmentally sensitive companies in the forest products
industry. Our owners are Alaska natives with deep ties to
both the land and a subsistence lifestyle. We go far beyond
the letter of the law to maintain those values for our
shareholders. Even the United Fishermen of Alaska has
formally acknowledged our environmental efforts. In spite
of this successful track record, we must go on record as
being opposed to this legislation. There are several
reasons for this opposition.

Many people believe that there is no access to the courts
under the present system. That is far from the case.
Individuals and groups can appeal decisions by the various
agencies in a timely manner and, after exhausting that



avenue, can Tfile suit. We have to submit literally file
drawers Tfull of data and permit applications to any number
of governmental agencies before we can begin a single

operation. At any step in the process any individual can
file an appeal and subsequently litigate any agency
decision. There are an extraordinary number of

opportunities for an individual to intervene ur VAr present
statutes if they believe the environment is thr xtened or
even if they just plain do not like an agency decision.

There 1is at present no provision in statute for plaintiffs
to make money to fund themselves without any financial risk
being incurred. This would be the case if this legislation
becomes law. For one of our operations that has thus far
been over two years 1in the permitting process, we have been
advised by a single agency that there are five local
attorneys lined up to file individual pro-bono suits to stop
us from lawfully accessing our resources because they object
to the way it will look.

The present version of HB29 1is entirely one-sided. xt
provides no remedy or protection for the defendant and
abundant incentive for potential plaintiffs to initiate
suits. The plaintiff has no financial exposure. There 1is
no recognition of the opportunity losses that such suits
present for private corporations.

The committee must understand that passage of this
legislation in any form will increase the burden on the
court system and further strain agency staff time now
available for the monitoring and enforcement of regulations.
IfT the Committee feels compelled to recommend passage of
this legislation it may be possible to amend the bill to
make the playing field closer to level for all parties.

The statute must leave no doubt as to the distribution of
any fines and/or penalties going to the State rather than
the litigant. It may be unconstitutional to do what the
statute as presently written indicates with the money from
the suits in any case.

Recognition has to be incorporated to insure that a
settlement between an agency and a potential defendant
leaves both immune from citizen lawsuits.

The premise of "substantially prevailing"” needs
clarification and has to be applied equally to both sides of
the case. Likewise the potential exposure to costs must
work both ways.

There must be a bond required from the plaintiff that covers
not only the cost of a defense from the suit, but also the
potential opportunity losses that might be inflicted on the
defendant as a result of a suit.



The exemption for communities must be eliminated. During
last year®"s deliberations on the bill there was wording

added to exempt most communities in Alaska. As one
legislator put it because "communities couldn®"t afford to
defend themselves against this kind of suit". We question

whether the legislature really believes that the private
sector is in a better position to absorb these costs and
remain in business?

In summary, this bill should not pass. The environment and
people of Alaska would be far better served if the
regulatory agencies were adequately funded to administer
existing regulations than to have this bill passed into law.
Maintaining a viable balance between the needs of man and
our environment is supposed to be what the environmental
movement is all about.

Thank you for allowing me the opportunity to present these
thoughts for your consideration.



ASSOCIATED GENERAL CONTRACTORS of ALASKA

7/Febr. 1992

To
Rep. Dave Donley

House Judiciary Committee
Juneau, Ak.

Subject:

CS SS HB 29 (Resources)

"An Act authorizing suits to enforce environmental laws"

AGC of Alaska is strongly opposed to this bill.

This 1is another example of completely unnessary legislation! More
than sufficient laws and regulations are in place to protect the
environment from pollution and enable adequate enforcement of its
provisions. Private individuals and groups have enough access to the

processes to safeguard enforcement and corrective actions through the

established law enforcement agencies at all Governmental levels.

This bill does not only create unwarranted interference from private
sources into Governmental affairs, it creates also incredible possi—
bilities for excessive costs, confusion over jurisdiction and in summary

is bad public policy.

This bill deserves to die in committee.

Director

FOH)@%%#SA@KB BIN - AL




PALMER ECONOMIC
DEVELOPMENTAUTHORITY

January 10, 1991

Legislative Information Office
3111 C Street Suite 150
Anchorage AK 99503

HOUSE BILL 29
PUBLIC TESTIMONY HOUSE JUDICIARY COMMITTEE, 2/14/92

In lieu of our personal appearance please read our objection to
-this bill into the record.

We strongly object to HB29, CS FOR SPONSOR SUBSTITUTE FORK HOUSE
BILL 29 (RESOURCES), sponsored by Representatives Koponen, Brown
and Ellis. As it would apparently allow anyone to bring suit
against entities "ALLEGED"™ to have violated pollution control laws,
it would mitigate basic rights guaranteed under our constitutional
system in denying due process and assumption of innocence.

This bill is not necessary. There are in place policies,
guidelines, plans and Jlaws by which companies must operate to
receive a permit for most activities. The state would be remiss if
they failed to monitor the permitted activities. Violations should
be addressed by the state, but any individual may at present file
suit with cause. However, to permit civil suit based on alleged
violations 1is contrary to reason and will stagnate efforts by
industry to develop our resources. The likelihood of nuisance suits
(without foundation but which, once 1into the system, must be
addressed) will be a serious detriment to the atmosphere of doing
business in Alaska.

Sincerely,

PALMER ECONOMIC
DEVELOPMENT AUTHORITY

PO Box 2315 . Palmer, Alaska 99645 . Phone (V07) 745-7332/ Fax (907) 745-6733



Formerly ERT

ENSR Consulting
iiikl Engineering

February 18, 1992

750 West Second Avenue

Suite 100
Representative Dave Donley Anchorage, AK 99501
Chairman, House Judiciary Committee (907) 276-4302

State Capitol, Room 120
Juneau, Alaska 99801-1182

Re: House Bill 29, "An Act Authorizing Suits to Enforce Environmental Laws"

Dear Mr. Donley:

| am writing to express my opposition to the above-referenced bill. This bill, if passed in its
present form, will allow anyone with an anti-development persuasion to file a lawsuit against
companies who are only alleged to have violated environmental laws. This is clearly another
attempt to give the anti-development environmental lobby additional ammunition to use against
those in the resources businesses.

We already have a plethora of environmental regulations and agencies with enforcement powers
to see that these regulations are carried out. The employees of these agencies are at least
formally trained and have some technical foundation for their enforcement roles. House Bill 29
would essentially give the general public the right to practice enforcement in the court house,
but without technical foundation required. Political persuasion would be the underlying
motivation.

The authors of House Bill 29 (Kopenen, Brown, and Ellis) have a reputation of consistently
proposing this type of anti-development legislation. Apparently, they have never figured out
what drives Alaska’'s economy; at least what there is left of it. It looks to me like these people
are in the process of biting the hand that feeds them. They have done sufficient damage
already in past sessions of the legislature. Enough is enough. | may not be the brightest guy
in the world, but | can clearly identify stupidity when | see it and HB29 surely qualifies.

Please do all you can to see that this dangerous piece of special interest legislation never sees
the light of day.

Robert C. Gardner
Regional Director, Technical Services

cc; Loren Leman
Mark Hanley
Niilo Hoponen
Kay Brown
Johnny Ellis



To; REPRESENTATIVE DAVE DONLEY Date: 2-20-92

Prom: The Alliance - Fax 561-8870 Page 1 of 1

- 3rd Hearings on House Bill 29 - The Stop AIll Development Bill

As our 350+ member companies continue to plan on downsizing their
companies due to lack of viable future development projects in Alaska; the
liouti® Judiciary Committee is using their time to hold ANOTHER hearing on
limine Bill 29 that would cause our members to further reduce their future
nimis because "ALLEDGED ACTS" charged by people with "NO STANDING' would be
>1,1,, to make our state’s future development even more difficult than it is

now.
We strongly suggest that your committee devote its time to working on
loaislation that will promote jobs in Alaska. House Bill 29 should simply
atay in your committee until the REAL PROBLEMS OF ALASKA ARE RESOLVED.
We will be most interested in how you vote on this Dbill.
Sincerely yours,

Bill \Webb



w 1 m m a n Wwvi VI n
02/21/92 11:36 iS'907 265 7507 FLEET SALES DEPT

1300 E Stn. Avenue
Anchorage, Alaska 99501
Phone (907) 279-9641
FAX (907) 276-8942

V SERVING AIASKANS SINCE 19/4

FEBRUARY 21, 1992

REPRESENTATIVE DAVE DONLEY
HB 291

DEAR MR.. DONLEY,

VERY SHORTLY YOU ARE GOING TO VOTE ON THIS BILL. NEEDLESS
TO SAY, A NO VOTE IS DEFINETLY THE RIGHT VOTE FOR THE BUSINESS
AND INDUSTRY OF ALASKA. THIS IS THE WRONG TYPE OF LEGISLATION
TO BE SPENDING YOUR VALUABLE TIME ON, LET"S PROMOTE .SOME BILLS
THAT WILL HELP AND EXPAND OUR ECONOMY AND NOT ONE®"S THAT PUT
ANOTHER NOOSE AROUND OUR NECKS.

THANKS FOR YOUR ATTENTION AND CONCERN TOWARD THIS ISSUE.

AGAIN, PLEASE VOTE NO!

BEST REGARDS,

DUANE MATHES
FLEET SALES MANAGER
907-265-7523

Chevroler . Pontiac . Oldsmobile . Cadillac . Buick GMC Trucks



SENT BYSVECO ESTIMATINGENGR | 2-21-92 111:56AM ! 9072648810 907 465 22991# 1

TO: Dave Donley FAX: 465-2299

FROM: Gordon Stevens
10301 Tree Top Lane

Anchorage, Alaska 99516

Reference House Bill 29: This bill will allow the minority to
overrule the majority contrary to the principles of democratic
government. After the appropriate federal, state and local permits
have been granted, this bill would allow anyone who doesn't want a
project to go forward to take court action and at least delay the
work. Delay means added costs and, if the project is cancelled,
loss of JOBS. The government's reputation is low enough now without
even considering a bill such as H3 29. KILL IT and spend your time

more productively elsewhere.
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SENT BY:FRONTIER TRANGRCRT. 2-21-92 ;11:02AM : HRONTER TRANSPCRT.A 907 465 2299;# I/ 1

TO» Alaska State Representative Dave Donley
Fax* 465-2299

FROM: Eugene JuVette
DATE; February 21, 1992

PAGEs 1 of 1

Dear Representative Donleyi

I ara sending this fax to express my feelings opposing H.B.29 as 1
understand it.

Without proof or at least reasonable cause, developmental projects
should not be put in jeopardy on a whim.

Thank you,

Eugene Juvette
14291 Jcirvi Drive
Anchorage, Alaska
(907) 345-5104



Ecology Ecological Wisdom
Responsibility Grassroots Democracy
Nonviolence Personal and Social Responsibility
Base Democracy Nonviolence
Decentralization
Community-based Economics
Green Party of Alaska Postpatriarchal Values
106 W. BUNNELL AVE. HOMER, AK 99603 RlesbpelctforDi\_/Er?!ty
907) 235-7601 Global Responsibility
(907 Future Focus/Sustainability
Representative Dave Donley
Chair, House Judiciary Committee
Alaska State Legislature
State Capitol
Juneau, AK 99801-1182
RE: HB 29
February 14, 1S92
Dear Representative Donley,
I am writing in support of House Bill 29 - "An Act authorizing
suits to enforce environmental laws™. 1 did attend the legislative
teleconference your committee held this afternoon, but

unfortunately did not get a chance to testify. |1 understand that

these meetings are under certain time constraints but

I do wish to

point out that you concentrated almost exclusively on Anchorage,
taking testimony from eight or nine people in a row from that one
location. 1 feel it would have been more appropriate to switch
locations more frequently to allow a broader spectrum of opinions

to be heard.
After listening to the testimony today |1 was

struck by the

vehemence of the opposition to it by industry spokesperson®. That
alone indicates to me that it is a bill with the general public’'s
interest at heart and would be effective in its intentions. | heard

several people mention that the bill 1is fodder for

"meddlesome™

people and "anti-development types"™. This is extremely worrisome,
since it denies the fact that private citizens could have real
concerns about the degradation of our environment and the resultant
danger to the public health. HB 29 will provide one more layer of

citizen oversight, a notion that 1is of growing

concern and

importance. Indeed, citizen oversight of industry and government

regulators is the basis of a true democracy. Moreover,

concern for

the environment should not be automatically 1linked to "anti-—
development™ attitudes. What 1is happening is that more and more
people are asking that we proceed with development 1in a more
careful manner than in the past, with a healthy regard for the

effects on the environment and the socio-economic

impacts on the

local citizenry. People are asking "who really benefits?"; "what
are the overall effects of the development?” and "is the project

sustainable and is it the wisest use of resources?"

[OVER]

l'aid for by the Green Party of Alaska. Tim Feller. Treasurer



There is no incentive for a private citizen to bring a
"frivilous" suit against an "alleged" polluter. I support
Representative Koponen®s amendment deleting the clause that would
allow funds to be awarded to 501 (c) 3 organizations. Any monetary
awards should be for restoration or rehabilitation of environmental
damage, and enivronmental education. The fear of "frivilous" suits

shows a lack of trust - egual to the public®s lack of trust of
industry to operate in an environmentally responsible manner and
the ability and desire of government to enforce regulations. 1| must

say that the public has ample evidence in support of their fear.
However, this 1is a vicious cycle that will only be broken by
allowing industry and the general public to work together, to enter
into "compacts" for the benefit of all. The role of government 1is
to carry out the will of the people.

A citizen bringing suit against a company or government agency
under the provisions of this bill would have to be anything but
"frivilous". There 1is no possibility of personal gain and if the
judgement is in favor of the defendant, they or their lawyers would
be liable for court costs.

In many respects it is extremely unfortunate to use the threat
of litigation to force compliance with environmental regulations
but until the people®s concerns are allayed by performance by
industry and government, we need the ability to oversee operations
and ensure compliance. In a perfect world, there would be no
pollution, no threats of fines or litigation, no lack of trust.
Until the people are assured that we are heading towards that
perfect world, we need HB 29 to protect our interests and allay our
fears.

The modern world is waking up to the fact that strong laws
protecting the environment and the public health, laws that are
strictly enforced, are becoming increasingly necessary. There is
a real benefit here too. Strong environmental laws increase
inventiveness and creativity on the part of industry. They foster
a healthy competition between companies to reduce pollution and
waste; wultimately they will make 1industry more efficient, more
competitive and more profitable. In the face of strong
environmental standards, companies that promote "good housekeeping"
practices, complying with the law, will capture a greater share of
their markets, both at home and abroad. 1In this, everybody profits.

Thank you for taking the time to consider these views and once
again I encourage you to move this bill forward with your support.

Benn Levine
Biosystems & Energy Advisor

cc: Reps Koponen, Brown, Navarre, G.Phillips
C. Brodie, Vice-President, Usibelli Coal
R. Borrell, Alaska Miners Association
J. Whitmore, Chair, Green Party of Alaska
Green Party State Council



FEB-24-1992 10=46 FROM UOSS ANCHORAGE ALASKA TO 4652299 P.01

QOilfield System Services. Incorporated 114%10[%“\/6
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February 24, 1992
Dear Dave,

I am asking your help to kill the HB 29 Bill (An Act Authorizing Suits
To Enforce Environmental Laws). This Bill, if it becomes law, would

allow extreme f vironmentalists to deal a death blow to future
development in Alaska.

Thank you for your help in this matter.

An Alaskan

Established

c
1

370

oration North District

P.O. Box
Prudhoe Bay. AK 99734
907-659*2634

South District

P.O Box

Soldotna, AK 99669
907-262*9121



Dutch  Harbor Kodiak Lube  Division Nikiski Anchorage
(907) 581-1350 (907) 486-3421 (907) 2287586 (907) 776-8000 (907) 278-7586
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<206) 2530073
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COMMENTS:  PLEASE BE ADVISED THAT WE STRONGLY QEP-OSE--------
HOUSE BTTT. 90 (AN ACT AUTHORIZING SUTTS TQ .ENFORCE
ENVIRONMENTAL LAWS). THIS ACT WILL ALLOW JUST ABOUT
ANYONE TO SUE TO STOP DEVELOPMENT PROJECTS BECAUSE OF
ALLEGED VIOLATIONS OF ENVIRONMVENTAL LAWS. THIS BILL
TS A NIGHTMARE AND SHOULD DIE IN COMMITTEE.

SIGNED: X w

HARBOR ENTERPRISES, INC.
DALE R. LINDSEY, PRESIDENT#
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February 21, 1992
Koni M

3501 Denali. Suite 202
Anchorage, Alaska 99503
(907) 562-3335 FAX (907) 562-0599

Representative Dave Donley
Alaska House of Representatives
P.O. Box V

Anchorage, Alaska 99811

Dear Representative Donley:

We urge you to not support HB-29. As a small business involved in resource development this bill
if passed will be a disaster to us. It allows anyone with an attorney to stop our operations, even if
we are doing everything properly. There is already much public involvement in the legislature and
administration portion of laws for citizens to participate.

Why doesn’t the bill create a level playing field for those involved. The environmentalists who will
use this bill for the sole purpose of stopping or delaying a project have nothing to lose. If this bill
passes it should at a minimum require environmental groups to post a bond and if charges are
false they should pay damages. These damages at a minimum should include attorney fees, costs
of delay, lost profits, etc. If the business iswrong that we will pay whatever fine is appropriate. If
this bill is not that harmful to small business, why were small communities removed?

In summary, we urge you to not support this anti business bill. Alaska business already have
dozens of laws we must comply with to assure the environment is protected. This bill will only

delay and bankrupt legitimate Alaskan businesses. Itwill be used as a tool of extremist
environmental groups to stop legitimate operations.

Sincerely,

JLS/jes
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February 21, 1992 VIA FAX

Representative Dave Donley
Alaska State Legislature
P.0. Box V

Juneau, AK 99801

Dear Representative Donley:

The process of trying to conduct any resource development activity, or
for that matter any business activity at all, in the state of Alaska is
already extremely burdensome given the myriad of rules, regulations,
permit requirements and "watch dog" agencies.

The passage of H.B 29 would turn a difficult world into an impossible
world. This law borders on lunacy. | would hope that we can count on
your support to kill this nonsensical piece of legislation in committee.
It is not even worthy of a vote by the full House (or legislature).

sincerely,
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DEPARTMENT OF LAW

OFFICEOF THEATTORNEY GENERAL

February 19, 1992

House Judiciary Committee
Capitol Building

First Floor, Room 120
Juneau, AK 99801

RE: Department

of Law,
of Environmental

WALTER J. HICKEL, GOVERNOR

REPLY TO:

o 1(B1W4thAVENUESUITE200
NCHORAGE, ALASKA 99501-194
BNONE. 907%276 3550
FAX. (907) 276-3697

— KEYBANK BUILDING
100CUSHMAN ST. SUITE 400
FAIRBANKS ALASKA 99701-4679
PHONE: 907&45
FAX: (907) 456-1317

PO.BOX K- STATE CAPITOL
JUNEAU, ALASKA 99811-0300
PHONE. 007|436

FAX. (907) 463-5295

Department
Conservation

Comments on HB29

VIA HAND DELIVERY

Honorable Legislators:

Inasmuch as you did not have time for my oral testimony,
I am submitting the following for your consideration:

1. Prepared testimony; -

2. Suggested amendments; and

3. Correspondence from the Department of Community and
Regional Affairs regarding cities with full value

determination in excess of $100,000,000.

03-C5LH

[inntcd on recycled paper ©)y C.D.



House Judiciary Committee February 19, 1992
Page 2

Please add these documents to your legislative record and consider
them a formal position statement from the Departments of Law and

Environmental Conservation.

Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Robert K. Reges Jr.
Assistant Attorney General

RKR:bga
Enclosures

cc: Representative Koponen



HOUSE BILL 29
COMMENTS BEFORE THE HOUSE JUDICIARY COMMITTEE
ROBERT K. REGES JR.
ON BEHALF OF THE ALASKA
DEPARTMENT OF LAW
AND
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

FEBRUARY 14, 1992

We are not opposed to the concept of providing a cause of
action to citizens so that they may enforce chapters 46.03., 46.04
and 46.09. However, we cannot support the draft of HB 29 which is
before you now. (AN From our perspective, the specific
shortcomings of that bill are as follows:

DAMAGES AGAINST THE STATE

Some commentators have suggested that the bill 1is not
designed to allow a citizen to secure damages (money) from the
state. However, section 2 of the bill proclaims, 1in pertinent
part:

[A] person who has an interest that 1is or may be
adversely affected by the violation may file a
civil action against... the state or an agency of
the state..

Such a suit would be a suit under (d) (1) of AS 46.03.870. The bill
goes on to say:

In an action under (d)(1) of this section, the
court may . . . order other relief.

This is found in the proposed AS 46.03.870(F).

It is hard to imagine a broader authorization. Clearly,
this language would allow a plaintiff to recover damages against
the state whenever the state, or an agency of the state is alleged
to be in violation of a law, regulation, permit, plan, or order
established under AS 46.03, 46.04 or 46.09. This is not 1in the
best interest of any government, particularly an "owner state."

Environmental laws wusually hold both the owner and
operator liable for a violation. The state is sometimes liable for
the actions of persons who are conducting operations on state
lands. In the past, concepts of sovereign immunity and other legal

I\ 7-LS0295\S, CS for Sponsor Substitute for House Bill no. 29
(Resources), Offered 5/20/91



barriers have held people back from pursuing the state for this
indirect, passive liability. However, wunder this bill the state

becomes an easy target.

The state 1is a deep pocket. There are no problems
establishing jurisdiction over the state for the type of actions at
issue here. There is no chance that the state will file bankruptcy
or will be able to hide its assets in a series of subsidiaries.
For all these reasons, it will be easier to secure relief from the
state than it will be to secure relief from the operator who
actually caused the damage.

This waiver of sovereign immunity; this cause of action
created by the bill, is simply too broad. Perhaps it 1is in the
public®"s interest to allow injunctions against an owner state. It
is not in the public®"s interest to allow the levy of money damages
against the state. Accordingly, we object to the phrase "and order
other relief"” now found on page 2, line 9.

PENALTIES ACCRUING TO PRIVATE PARTIES

At present the bill also allows a court to "assess civil
penalties wunder AS 46.03.760." 2\ On 1its face, this would
appear to allow private parties to secure penalties.

We note that AS 46.03.760 says that a person who violates
state environmental Ulaws "is Jliable, in a civil action, to the
state . . . ." It is our understanding that the sponsors of the
bill intended that this language in 760 would prohibit the accrual
of any penalties to any person except the state. That is why the
bill allows for penalties "under AS 46.03.760." This intent is not
clear on the face of HB 29. We recommend clarification, such as:

In an action under (d)(1) of this section, the court may
[ASSESS] award civil penalties to the state. irrespective of
whether the state is a party to the action, under AS 46.03.760,...

CLOSED SITES AND PAST VIOLATIONS
Some commentators have stated that the bill 1is not
designed to address completely closed sites or entirely past
violations. We feel that it fails to accomplish this purpose. At

present, a cause of action is provided if the violation is:

continuing, intermittent, or likely to recur,

2\ Page 2, line 8, which is the proposed subsection AS
46.03.870(F).



The concept of a continuing nuisance is well established
in caselaw. 3.\ So long as a hazardous substance leaks from a
buried container, so long as a pollutant migrates from one media to
another, the violation is continuing. 1In order to overcome those
precedents; in order to limit this bill to future violations,
courts will have to take a narrow reading of terms that define a

violation. However, narrow 1interpretations of words such as
"discharge"”, "disposal"”, "release" and other synonyms should not be
encouraged. Does the violation of our oil spill laws end when the

vessel stops releasing oil 1into the environment or does the
"discharge" continue when oil moves from water to beach? We would
certainly want to argue the latter. Accordingly, we suggest that
the language be changed to expressly state that it does not provide
a cause of action for past violations and we further recommend that
a definition of "past violation"™ be crafted to insure that the
scope of the bill is not broader than intended.

UNEVEN PLAYING FIELD AS TO COSTS

As written, the bill encourages litigation and
discourages prelitigation negotiations. If a person brings a
legitimate concern to the attention of ADEC and the matter is
resolved without resort to litigation, the person receives no fee
for the time spent in discussion or negotiation. On the other
hand, 1i1f a person Tfiles a complaint, he or she may use monies
received in settlement to pay attorney"s fees and costs. 4\
This provides an 1incentive to litigate, rather than attempt to
resolve disputes short of litigation.

In the general scheme of things this incentive is offset
by the risk of having to pay a defendant®"s fees if the defendant
prevails. 5\ However, in Alaska this disincentive has been
eliminated whenever the plaintiff can establish that he or she is
a "public interest litigant." 6\ It is forseeable and fair to
expect that persons who are able to use HB 29 will almost always
qualify as public interest litigants. Thus, they can march 1into
court with impunity afforded by caselaw, wielding the causes of

3\ E.g. United States v. Price, 523 F.Supp. 1055, 1071(D.N.J.
1981); CPC International, Inc. v. Aerojet-General Corp., 759
F.Supp. 1269, 1277 - 1278 (W.D. Mich. 1991).

4\ See proposed AS 46.03.870(1) .
5\ Alaska Rules of Civil Procedure, Rule 82.

>\ See Sisters of Providence 1in Washington, Inc. v. Dept, of
Health and Social Services, 648 P.2d 970, 979 (S.Ct._Ak.
1982) (attorneys Tfees cannot be awarded against a public interest
litigant); Alaska Survival v. Alaska Dept, of Natural Resources,723
P.2d 1281, 1292 (S.Ct.Ak. 1986) (a public 1interest litigant 1is
entitled to full, reasonable fees, not just partial fees).



action afforded by this bill. The plaintiff risks nothing. Only
the defendant is at risk.

This combination of HB 29 and the public interest
litigant exception to Civil Rule 82 creates an unlevel playing
field. This combination flies in the face of the so-called
"American rule" whereby each party bears his or her own costs of
litigating. That rule, expressly recognized by the United States

Supreme Court in a case that arose in Alaska, 7\ is still the
best tool for avoiding nuisance suits. While o.ir courts have seen
fit to emasculate the rule with "public interest Ilitigant"
exceptions, this legislature — in the interest of fairness —

should not tip the balance any further in favor of such litigants.

One solution would be to remove the phrase "or for
reimbursement of legal fees and costs"” from proposed subsection AS
46.03.870(i). I3\ That way persons settling an action would
secure no personal benefit. Benefits would only go to the public
purposes purportedly represented. This should remove some of the
incentive to bring a suit since the plaintiff will know that most
cases settle and, in settlement, he or she will get no fees. of
course, we recognize the downside of this proposition; once a suit
is commenced, the motivation to settle is reduced.

Accordingly, we more strongly recommend another solution.
State that the public litigant exception does not apply to suits
brought under this section. That would eliminate any tendency for
plaintiffs to abuse the cause of action provided by the bill.

WINDFALL TO ENVIRONMENTAL GROUPS

Some commentators have said that this bill is not
designed to provide a windfall to public interest groups. If that
is true; if the purpose of the bill is really to bring about
environmental improvement and not to line the pockets of activists,
why does the bill allow settlement monies to be wused for any
purpose by 501(c)(3) organizations? 9\ Most public interest
groups fall into this category. |If the bill is really designed as
it has been touted, this reference should be deleted, otherwise
the bill provides activists with a back door into the coffers of

the state and the regulated community.

2\ Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S.
240 (1975).

8\ Page 2, line 31 and page 3, line 1 of the bill.

9\ Page 2, line 31 of the bill.



CONCLUSION

In the environmental arena citizen suits can provide a
useful balance to the tension existing between regulators and the
regulated community. And, as testimony has revealed, there have
been 1isolated 1instances where government was unable to resolve
environmental concerns as expeditiously as prudence would have

dictated. So, there probably is a legitimate basis for allowing
third parties to bring an action for injunction or in the nature of
mandamus . This is what most other federal and state citizen suit

provisions provide.

But this bill goes too far. Unless and until it is
recrafted in the manner set forth herein, neither the department of
law nor the department of environmental conservation can support
it. Thank you.



HB29 SUGGESTED AMENDMENTS

Please note that | have not checked the proposed language

against the drafting manual. The <concepts, rather than the
specific words, are most important to the Department of Law and
Alaska Department of Environmental Conservation. Words to be

deleted are bracketed, capitalized and bold. Words to be added are
underlined.

Sec. 2. AS 46.03.870(f)

Page 2, lines 8-10

) In an action under (d) (1) of this section, the court
may [ASSESS] award civil penalties to the state, irrespective
of whether the state 1is a party to the action, under
AS 46.03.760[,] or 1issue an injunction under AS 46.03.765 [,
AND ORDER OTHER RELIEF]. In an action under (d)(2) of this
section, the <court may 1issue declaratory judgment or an
injunction [AND ORDER OTHER RELIEF].

Sec. 2 AS 46.03.870(g)

Page 2, lines 11 - 21

@ A person may not file a civil action under (d) of
this section for anv condition created prior to the effective
date of this Act. A person may not file a civil action under
(d) of this section for any subsequently created condition, or
anv violation. unless the condition or violation is
substantial and is either continuing, intermittent, or likely

to recur, and

(1) if the action is under (d)(1) of this section

A) until 60 days after the person has give

notice of the violation to the commissioner and to the



person alleged to be in violation of a law, regulation,
permit, plan, or order; or
(B®) if the commissioner has commenced and

diligently prosecuting a civil [ACTION] or administrative

[PENALTY] enforcement proceeding to require compliance

with the law, regulation, permit, plan, or order; or

@) if the action is under (d)(2) of this sectit

until 60 days after the person has given notice of the
[VIOLATION] alleged inaction to the commissioner.

Sec. 2. AS 46.03.870(i)

Page 2, lines 29 - 31 and page 3, lines 1 -2

(1) A settlement of a civil action brought under this
section [MUST PROVIDE THAT] shall be entered in the court in
which the action was commenced, as a consent decree. Except
as otherwise provided in Alaska Rules of Evidence, terms and
conditions of consent decrees shall not be considered an
admission of liability for anv purpose, and consent decrees
shall not be admissible 1in anv judicial or administrative
proceeding except a proceeding to enforce the terms of the
decree. The proceeds received by a party under [THE
SETTLEMENT] a consent decree must be approved bv the court and
may only be used for restoration —costs, environmental
education, [DONATIONS TO GROUPS EXEMPT UNDER
26 U.S.C. 501(c)(3),] or, 1in accordance with Rule 82, Alaska
Rules of Civil Procedure, for [REIMBURSEMENT] an award of
legal fees and costs. The public interest litigant exception

to Rule 82 shall not be applied 1in anv award under this



Subsection. [THIS SUBSECTION DOES NOT APPLY IP THE TERMS OP

THE SETTLEMENT ARE SUBJECT TO APPROVAL BY THE COURT.]
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Mr. Charles Cole AM JAM2 9 172
Attorney General
Department of Law - 1ilj2il]S)314j516
P.0O. Box K

Juneau, Alaska 99811 a

RE: CSSS HB 29 - An Act authorizing suits to enforce
environmental laws

Dear Mr. Cole:

As the Department of Law is the lead agency with regard to
HB 29, we are transmitting herewith information that you may
find pertinent to your testimony on CSSS HB 29 at the committee
hearing scheduled for February 3, 1992.

The Committee Substitute makes municipalities susceptible
to civil suits to enforce environmental laws unless they have a
full value determination on the taxable real and personal
property within their boundaries of less than $100,000,000.

The Department of Community and Regional Affairs prepares
full value determinations and publishes them annually in a

publication called Alaska Taxable. The attached information
has been prepared for Alaska Taxable 1991 which will be
published shortly. The attached tables show that among the

boroughs, a&Q* but Aleutians East Borough, Denali Borough, and
Lake and Peninsula Borough exceeded a full value determination
of $100,000->000 as of January 1, 1991. Several cities outside
of boroughs also have a full value determination 1in excess of
$100,000,000" They are Bethel, Cordova, Dillingham, Nome,
Petersburg, Unalaska, Valdez and Wrangell.- Within the second
class boroughs, the full value determination for a number of
cities also exceeded $100,000,000 on January 1, 1991. Those
cities are Fairbanks, North Pole, Homer, Kenai, Seward,
Soldotna, Ketchikan, Palmer and Wasilla.- All of the above
municipalities will be susceptible to civil Jlitigation under
the proposed legislation.

21-PILH’



Mr. Charles Cole
January 21 41992
Page two

In case any questions should come up about what 1is a Tfull
value determination, a brief explanation of the <concept 1is
included along with the tables.

IT we can be of further assistance, please contact the
department®s legislative liaison, Sandra Wicks, or the state
Assessor, Mike Worley, at 465-4750.

Sincerely,
ifn r "y
Edgar Blatchford
Commissioner
Department of Community

and Regional Affairs

Enclosures



Alaska Taxabl*
1991

TABLE 8

FULL VALUE DETERMINATION
(As of January 1)

AS 4356
AS 29.45 STATETAXABLE
BOROUGHS/UNIFIED LOCAL TAXABLE FULL VALUE ($) FULL VALUE
MUNICIPALITIES FULL VALUE ($) (OIL&GAS) DETERMINATION ($)

ALEUTIANS EAST 84,199,100 0 84,199,100
ANCHORAGE 10,203,409,300 63,316,960 10,266,726,260
BRISTOL BAY 160,700,800 0 160,700,800
DENALI BOROUGH 69,533,800 0 69,533,800
FAIRBANKS NORTH STAR 2.721.235.300 453,928,810 3,175,164,110
HAINES BOROUGH 119,427,700 0 119,427,700
JUNEAU 1,479,741,100 0 1,479,741,100
KENAI PENINSULA 2.848.898.300 678,720,260 3,527,618,560
LOCAL TAXABLE The full value of real and personal property that can be taxed under state law
FULL VALUE, AS 29.45; as equalized by the Department of Community and Regional Affairs

according to standards defined in Attorney General Opinion No. 18,1962,

STATE TAXABLE OIL The assessed value of oil and gas exploration, production and transportation
&GAS PROPERTY, AS 4356:  property as determined by the Petroleum Division, Department of Revenue.

FULL VALUE DETERMINATION: The full value of property taxable under state law (AS 29.45) and oil and
gas related property assessed by the State (AS 43.56).



BOROUGHS/UNIFIED
MUNICIPALITIES

KETCHIKAN GATEWAY

KODIAK ISLAND

LAKE & PENINSULA

MATANUSKA-SUSITNA

NORTH SLOPE

NORTHWEST ARCTIC

SITKA

TABLE 8
CONTINUED

Alaska Taxable
1991

FULL VALUE DETERMINATION

AS 29.45
LOCAL TAXABLE
FULL VALUE ($)

915.815.000

737,468,500

66,352,000

1,813,566,000

202.946.000

351,181,100

492,698,800

(As of January 1)
AS 4356
STATE TAXABLE

FULL VALUE ($)
(OIL &GAS)

12,032,920

12,290,672,660

FULL VALUE

DETERMINATION ($)

915,815,000

737,468,500

66,352,000

1,825,598,920

12,493,618,660

351,181,100

492,698,800



Alaska Taxable
1991

CITIES

BETHEL
CORDOVA
CRAIG

DELTA JUNCTION
DILLINGHAM
EAGLE
GALENA
HOONAH
HOOPER BAY
HYDABURG
KAKE
KLAWOCK
NENANA
NOME
PELICAN
PETERSBURG
ST. MARYS
SKAGWAY
TANANA
UNALASKA
VALDEZ
WHITTIER
WRANGELL
YAKUTAT

FULL VALUE DETERMINATION
(As of January 1)

AS 2945

LOCAL TAXABLE
FULL VALUE ($)

180,576,300
146,361,700
50,794,100
31,081,000
123,842,000
7,972,800
19,965,100
22,813,100
5,618,100
5,736,300
16,951,200
11,993,800
15,150,700
130,773,500
13,651,000
180,170,200
4,459,300
63,040,300
11,245,600
252,114,100
159,323,600
19,009,000
134,546,700
21,548,100

TABLE 8
CONTINUED

AS 4356
STATE TAXABLE
FULL VALUE ()

(OIL &GAS)

0
2,439,160

eoleojojlolololololololololololNolNe N

34,380
1,049,877,060
794,750

0

0

FULL VALUE
DETERMINATION ($)

180,576,300
148,800,860
50,794,100
31,081,000
123,842,000
7,972,800
19,965,100
22,813,100
5,618,100
5,736,300
16,951,200
11,993,800
15,150,700
130,773,500
13,651,000
180,170,200
4,459,300
63,040,300
11,245,600
252,148,480

1,209,200,660

19,803,750
134,546,700
21,548,100



A

laska Taxable
1901

BOROUGHS/UNIFIED
MUNICIPALITIES

ANCHORAGE

BRISTOL BAY

FAIRBANKS NORTH STAR

Fairbanks
North Pole
Qutside Cities

HAINES BOROUGH
Haines
Cutside Cities

JUNEAU

KENAI PENINSULA
Homer
Kachemak
Kenai
Seldovia
Seward
Soldotna
Cutside Cities

KETCHIKAN GATEWAY
Ketchikan
Saxman
Cutside Cities

KODIAK ISLAND
MATANUSKA-SUSITNA
Houston
Palmer
WasiHa
Cutside Cities
NORTH SLOPE

SITKA

LOCALLY
ASSESSED VALUE (9

9,066,544,711
151,282,253

2,157,616,536
823,718,964
145,281,780
1,188,615,792

103,550,666
49,668,0.70
53,882,596

1,277,084,875

2,502,368,216
202,191,613
15,866,578
239,829,989
16,054,512
141,039,327
177,510,047
1,709,876,150

737,784,800
383,794,100
8,998,100
344,992,600

516,304,869
1,606,388,261
28,962,625
90,013,433
209,081,593
1,278,312,610
180,434,531

432,157,089

PART C - REAL ANP PERSONAL PROPERTY
Municipalities not listed in Part C do not levy a property tax.

FULL VALUE ($)

10,203,409,300
160,700,800

2,721,235,300
1,029,283,200
170,861,800
1,521,090,300

119,427,700
58,207,400
61,220,300

1,479,741,100

2,848,898,300
238,375,000
19,117,400
291.192.200
19,007,900
169,597,100
208.294.200
1,903,314,500

915,815,000
486,242,200
13,946,300
415,626,500

737,468,500
1,813,566,000
32,912,700
108,007,400
229,966,200
1,442,679,700
202,946,000

492,698,300

RATIO (%)

88.86%
94.14%

79.29%
80.03%
85.03%
78.14%

86.71%
85.33%
88.01%

86.30%

37.84%
84.82%
83.00%
82.36%
84.46%
83.16%
85.22%
89.84%

80.56%
78.93%
64.52%
83.01%

70.01%
88.58%
88.00%
83.36%
90.92%
88.61%
88.91%

87.71%



What is a "Full Value Determination" ?

A full value determination is the sum total for a municipality of the full and true value
established for each piece of taxable real and Fers_onal property within a municipality.
AS 29.45.110 (a) specifies that the full and true value is "the estimated price that the property
would bring in an open market and under the then prevailing market conditions in a sale
between a wiIIin? seller and a willing buyer both conversant with the property and with
prevailing general price levels." AS29.45.110 (a) also requires the assessorto assess property
at its full and true value as of January 1 of the assessment year.

The education title of the Alaska Statutes, specifically AS 14.17.140, requires the Department
of Community and Regional Affairs, in consultation with the assessor for each school district,
to establish the full value of the taxaole real and personal property in each city and borou?h
school district. Notall cities and boroughs have Eroperty taxes, however, and, consequenty,
not all cities and boroughs have assessors. For those that do not, the State Assessor, located
in the Department of Community and Regional Affairs, must estimate the full value of the
taxable real and personal property without the consultation of a local assessor.

The State Assessor then comFiIes thefull value determination for each municipality annually
and notifies each municipality. The full value determination plays a significant role in the
calculation of both the state foundation aid for education and the state revenue sharing
programs. The fulland true value of all taxable property, whetherthe property isactually taxe
or not, must be included in the full value determination for the municipality.
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Despite years o fwarnings from its field RMIEPJIV
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Continued from Page Al

hlame_for the devastation from the March 24
spill. The tanker Exxon Voider, maneuverin

to avoid Ice, smashed Into Bligh Reef abou
25 miles from Alyeska's sh|pF|ng terminal,
sP|II|n? 1 million gcallons of North SloPe
crude Tn what has become the nation's worst

tanker spill. . .

mﬁe gdjectwe that most comes to mind
when | think of DEC Is spineless, sa)rs Patti
Saundeis, a veteran environmental Tawyer.
"There Is this perception about how power-
ful (the oil companies) are and DEC 'is not
willing to tackle them."

NOT A HIGH PRIORITY

The tanker fleet has spilled small amounts
ofoil In Prince William Sound more than 400
times during the past dozen years, so DEC
officials have had ample oppor_tumt)( to
assess Alyeska's spill preParan_ons_. n.
addition,”Alyeska conducts periodic drills for
Its crews and equipment.

In simulated spills and real ones, DEC has
watched Alyeska in action and repeatedly
found the company's efforts barel)ﬁ adequate,
orworse. Containment booms sank,
skimmers clo_?ged and cleanuF Crews
bumbled while oil escaped Into open water
orwashed éjp on beaches. _

Time an agam, DEC staffers complained
that much of Alyeska's equipment wasn't
suitable for the'harsh Valdez environment
and wouldn't stand a chance against a big

spill, . . .
pAfterAlyeska dishanded Its full-time spill
response team In 1981 and cut back on
equipment, DEC staffers wrote Imﬁuassmned
reports warning of disaster and calling for
action. They got little support from their
superiors. © " ,

Alyeska's oil spill plan 'Hust never seemed
to be'a pr|or|tEv "'says Ran Pl Bayliss, former
head of the DEC's Valdez oiflce. 0ryears
Bayliss tried to get his bosses to order
strongeroil spillprecautions. "There was
always something bigger and more
Impartant.” .

In"recent years, prodded by citize
comﬂlalnts_and news coverage, DEC.
touF ened its stance on watér and ai
pollution at the Valdez terminal. But It
continued to largely Ignore the tankers that
ca}rry billions of gdllons of crude oil out of

aska.

Dennis Kelso, the head of DEC since
January 1987, had neverbeen to Valdez as
commissioner before the Exxon tanker .
smashed Into Bligh Reef on March 24 When !
he arrived at the ship that afternoon, his |
own staff didn't know who he was.. .

That was the day the staff was vindicated.
_ Alyeska crews took at least 14 hours to
find equipment — some of it buried In deep
snow — and load it on a barge, Cnee at the
site of the spill, booms and Skimmers the
state had found acceptable on paper- proved
Inadequate on the water, _

_Much of the oil that killed animals and
hirds and blackened a thousand miles of
shoreline could have been scooped up by
betterequipment and trained crews, a Study
by the General Accounting Office, the
[ivestigative arm of Congress, concluded.
GAQ said more than 4 million of the 11
million gallons released could have been
collected before control of the spill r-as lost
Jo bad weather on March 27.

"It Is not surprising that major problems
were encountered because no one had
realisticall pref)ared to deal with a spill of
this magnitude In Prince William Sound,"

GAO associate director Victor Rezendes told
?hcong_rlilessmnal committee five months after

e spill.

CoF\JNp_er, Kelso and other state leaders
were quick to point angry fingers at Alyeska
and Exxon. Kelso and Cowperhave
continually rejected any suggestion that DEC
shares the’bkme. i

Kelso says weak laws didn'fylow DEC to
force Alyeska to acquire the ef®pment and
train the personnel to handle \BAg spill.

He also says the legislature was at fault
hecause it wouldn't give DEC money to
yeiwchontmgency plans and police

n
has
r

Dennis Kelso: The commig'loner says DEC shares no bleme for the effect

But Kelso didn't need am v review of the
All){,eska plan. His own staff was already
tefling him that Alyeska, with its aglnq
equipment and'untrained workers, could not
handle a majorspill. In June, six months
after becoming commissioner, Kelso
approved Alyeska's spill plan without ever
reading it orasking much about it.

M1SMATCHED TUG-OF-WAR

DEC and Alyeska are like fraternal twins,
bora of the same circumstances but opposite
In nature. . .

Alyeska was formed in 1970 by the major
Alaska oil producers to build and operate the
trans-Alaska pipeline and Valdez shlp_pmtg
terminal. DEC was created by the legislature
In 1971 to oversee construction of the
pipeline and oil development in gieneral.

DEC has always been starved Tor
resources. For néarly ZOIyears, since its
birth, the agency's workfoad has
mushroomed as'complex environmental and
public health programs evolved. The Cowper
administration Bushed for two years to
increase DEC's budget and succeeded in
getting more money from the legislature.

Alyeska, on the other hand, fas always
had p_Ient¥ of money to run the pipeline’and
terminal. Tts owners ?we it whatever It
needs,according to Alyeska and owner
company officials. Alyeska has made more
than 112 billion for its owners in the past’
dozen IXea_rs a state report says.

In the field, DEC and Alyeska hnve never
?otten annEg. Last summer, Alyeska refused
0 allow DEC Inspectors access to the
terminal, saying Dan Lawn, the agency’s
! zklnv”esngator,lwas a'jerk” and a
ro er.

) i., mere have been three oil-spiU
contingency plans covering Port Valdez and
Prince’Willlam Sound. State law requires
very terminal and tanker operating in
Alaska to submit a document detailing how
aspill would be handled. Regulations'govern
how much equipment facilities must have
and allow the state to hold drills to check a
company's readiness.

The plans must be reviewed and
re-approved every three years aIthoulgh for
Alyeska as well as some 400 others wio come
vn<er Ude law that schedule has slipped
hadly, DEC administrators say they don't
have the resources to keep up with the
reviews, ‘et alone Inspectequipment and
personnel.

‘ ftaff.rw who reviewed Alyeska's first
plan In 19‘17; asked Por ma}%_rchary es.
"Alyeska's Valdez Terminal OI1-Splll

Contingency Plan, In almost every major
facpt, contains mistake-, and inadéquacies.

n* pftocyFr«n Duffw

s of the spill.

demonstrates microscopic thinking and,

worse, omits major functions that are

necessary,” the DEC's Randy Bayliss wrote

to his bosses in 1976.

"The Initial plan Is so bad

should consider prosecution
solid-waste regulations.”
Bayliss believed Alyeska needed more

containment boom — |
desqned to keep oil from spreading. He
ed more boats and people and"maore

wan

f

loating

the department
orviolation of

fences

thought given to cleanup techniques.

At'least 50,000 feet of boom was needed to
combat a spill In Prince William Sound, the
.state said In 1977

Alyeska complained that to deploy that
much boom "would be like the Normandy

Invasion,” according to a state summary of a

Year

1990
1989
198B
1987

1986-

1985
1984
1983
1982
1981
1980
1979
1978
1977
1978
1975
1974
1973

DEC BUDGET.
Fiscal Years 1973-90

Ogvamor's
Request

$25.3
$22.0
5153
$17.1
$17.0
$15.7
$13.9
o1T.4
$13.7

mon
million
miHion
milFon
milHon
million
million
million
million
minion
mHRan
million
mon
mSHoN
mftton
mMon
million
million

Final
BUIQSGI

$24.9
$21.0
$158
$15.1
$16.1
$15.7
$13.8
$15.4
$13.4

$1.8
0

$6
$6.2
$4.7
$4.5
$3.8
$1.5
$1.5
$1

5

1M-. AMa owwiH Ew tmm1iu niw

million
million
million
million
million
million
million
million
miHion
million
million
million
mHBon
million
miUon
million
million
million
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" Mirch 1977 meeting between regulators and
Industry.

Wher the plan was frnallP/ maroved a few
-weeks later, Alyeska was all keep
j only 19,000 feet 3t the Valdez terminal,

welve years later when the Exxon
Valdez ran afgroun _th ecomgany had about

0 feet of'boom on hand ent at
wasn 't enough to stop the spread of oil In the
Sound, even-with three calm days after the
accident. Clean&tp ex erts doubt that the
state's proposed 50,000 feet would have
sto h) much oil dther althouV%h they say It

t have contained some o
eventually Sﬁlattered beaches.

X as maneuvered the overnment
Into cceptrn% ashoddy piece of work,” Al
Canon, a stae Department of Frsh and
Game official, wrote to tha state pipeline

office In June' 1077, referring to Alyeska's
contrngency plan In general:

It was amonth hefore pipeline operations
were to begin, but no one was listening.

"The people with the authority weré
lame-duck administrators by the'time they
got to that end of It,” says Bayliss. "They
gpt the pipeline constructed and the last

ing they wanted was to be annoyed with
these detarls about the contingency plan."

WATCHDOG THAT DIDN'T BARK

On Aug. 1, 1977, the Arco Juneau cast off
from the Alyeska term inal with the first
tanker-load of North S'ope crude. Since then,
tankers have made more than 8,000 trips
across the Sound. Occasional enqrne failures
threatened catastrophe, but until the Exxon
Valdez no tanker had run aground in Prince
William Sound.

Fven so, before March 24, millions of
?allons of North Slope crude oil had spilled
rom tankers, but always elsewhere — in
PugetSound the G ulf of Alaska, Cook Inlet

ff the coast of Hawali,

Small spills_In Port Valdez Were frequent
and cleanup efforts argely Ineffectual,
according to the DEC on, DEC sta ers
In Valdez named a group o tankers."T
Dirty Dozen" for reg;ated smallsprlls
caused by sloppy loading or poor
maintendnce.

In September 1977, barelY amaonth after
tankers began callrng at Valdez, the tanker
Glacier 3ay leaked Ofﬂgalonst rough an
18-inch crack in its hull."Cleanup efforts
failed to contain the oil, which washed up on
beaches as far as seven miles away.

Corr{crdentallx %rentrsts and government

fficials met In Anchorage that same Yto
debate oil sprll responses In the aftermath of
anothertan ersprl the Argo Merchant,
which a year before had sunk off the coast of
Massachusetts, spilling its entire cargo 0f 7.8
million gallons of heavy industrial fuel,

Qn a Couple of snowy days In December
1977, Baylrss and other DEC staffers spent
long, dusty hours [n Alxeska warehouses and '
Its Small-boat harbor checking on the
oll S£|'” gear Alyeska had promised to have

“The examrnatron revealed that a large
amount of the equipment... Is missing or
not In condifion Tor Immediate operation,”
tanker specialist B ill Publicover wrote to
Alyeska'later He noted that Alyeska had
vidlated regulations by fallrn% f0 notrf}i the
state that essential equipment was hroken or
missin

Butgthatwas as far as the state went&
fines were levied or charges filed. No effort
whatsoever was made to force the pipeline |
companp to do what It had promised., '

The state got anotherchance to review
Alyeska's contingency plan in 198L DEC
staffers found numerous de iciencies. But
when the agen%y signed off on the new plan
In 1983, It had done little to Improve
protection of Prince William Sound against a
marororl spill.

DEC'S Valdez staff called the plan

"su erfrcralatbest Dan Lawn, by then the
DEC's chief orlsprll specralrst in' Valdtz,
pointed out that Alyeska's equrRment
couldn't clean up oil as fast as the company
said It could, nor could It reach some parts’of
the Sound as quickly as it claimed.

One of Alyeska's most significant
cuthacks In sprll response came in 1981 when
It disbanded Its full- trmeorlsprll team The
employees were ahsorb e Into r%;u ar
terminal operations or laid off. Workers In
other Jobs were"rarned to respond to spills,
according to Alye Eh |

DEC abjecte tot g team's drsmantlrnd (
b|u|t did nothrng to force Alyeska lo keep the

i

lnplac hne one substﬁntrve Improyement .
In Alyeska's rcs cr'ea |l|t){ came apout
only because a loautJ tanket narrowly
?vohded a |sastrous grounding and
r tened regu ators Into act g
hwrn S hu feted .
the Gulfo lask near hlnbrook X
Entrance, The tanker Prrnce William Sound :
filled wii'n 35 million gallons of crude ojl |
was about to leave thT relative saferw the
Entrance when a small eectrrca co onent
malfunctioned. The ship went dead and
crew]wasunable to estart he en ine.

The captain used Is last |to team to
make a U-turn In the middle of the Entrance, ¢
an act that offrcrals lztater cred%d \tNltE .
savrn | s cargo. The tanker

drif te%b ?( h)to tljde oun%
For 17 ours |t floated powerless whir
tu s tried fo get lines on i p]ge

amped in the heavy seas, andt tanker ¢
was inutes from smashin Into Falrmount ».
Reef when It fina lZ re- stare |ts engine. ,

The close call sc red both DEC and the
Coast Gua C added a segtron to the
contrngency pan that required tankers to be -/
fitted with"a system of lines, cables and
shackles — a towing package — 50 tugs could"-j
mare easily hook up In fou] weather.

Thou h the accident made clear the

otentr for a cat%strorphrc spill, the towing

requrrement was t ly Improvement In

the Alyeska contingency é)lan or which DEC !

puld ike credit, The ag ncg approved the »

plan In January 1983, with

administrators promrsrng a tougher look at
came up for review again.Ini

tlg%p an when |

or the next lew years. DEC staffers
continued to docum nt serious shortcomings .
InAyeskasspr plan, as well as other ,~ |
problems at the term inal,

Lawn, the most persistent critic, told bli
superiors in May 1984: "Over the past
several months, there has taken place,!)
general drsembowelrno of the Alyeska .

peratronal plan,” ncluding the o1l spill.,
restonse rogram
esponse pabrdtres Yvere hurt by the
loss ol the dedicated spill team, Lawn sald,
because there weren't enough workers ..
trained both to handle oil 10ading and
res on to spills.
rPI equl ment wasoutdated and
trar |ng programs had been cut, he said,, yet '
the number of tankers calling at the termrnal
— and thus the chances for a'major spill.—
were Incr asrn?

When the tefminal opened, 34 tankers a
month docked at the terminal, When Lawn

af writing the memos, aBout 50 tanker
called each'month. Now about 75 mmont

m
n Oc eska Invited state § i
%thwMMykrtdttM
ederal officials to observe a drjll In which
Al es a(pretended a tankersprlled oll at the
surrounded the “spill" with beats
booms and ?krmmers
An hour later, according to a federal,..
account, the main boom drifted undera
tanker and sank. A workboat wasn't
powerful enough to pull It out of the water.
Another boom ‘was tog short to retch shore,
leavrng a 30-foot gap through which " l

QlahJe drill was canceled when high seds
“Jecpsrdlzed the safety” of Alyeska smain ¢
deep-water containment gear, which was;
what the company a parently glanned tp use
In rougher water gutside the port area li f
event of a real spill.

Equipment and manp owermaly not be

PBroprrate for the environmenta condrtrons

ort Valdez." tha Environmental
Protectron A§enc wrote In acrrtrqueo phe

drill. Keepi ingenc Ipment stored o
tvarFouh prl ces throgu gut tlhgq] cqtr ty
owed the response an trarnrng was

Inadequate, the report aald. K

"At this time, EPA la pot confident o
AyerVa I« prepared to eff-ciently respond to ¢

ajor
e
e o the Coast Guard He asked that

at action!-" Be ta en to make sure
6” coud protect Port Valdez trom a
|

The Coast CuBrd drs |ssEd Krerzcnbech
con erns a rhwgrr (f The Coast Guar
sal r%/es a Ired a new tﬁrmnn

tauperr tendent and new oll spill coordinator
a few weeks after the drill and was trying to

«.do
- gut ﬁfe concerns of the ErA and DEC

"were echoed by Alyeska's own emplo yees,

JIncluding its manager of oll sprll c T(anulp
moperations, who warned that Alyeska should
not attempt to clean up aspill In Prince
‘erlram

ames oo le, a former Valdez Coast

Guard commander who went lo work for
Algeska as Its marine superrntendent In

1982, was worried about the age of the,
equr ment as well as reductions in traine,

response fpersonnel "Responsg to an g
(beyond t egeneral portarea) should not be
-attémpted with presentedurpment and
pe rsonnel,” he wrote to A %eska officials In

984. Woodle had recently been fired from
Alyeska for insubordination and later lost a
lawsuit challen%mg his termination,

' Wecan ng | pger Ignore the routrnée
monitorin Lawn warne his
Qwn supe ors at DEC on May 1,

"unless we do not care If a major
;catastrophic event occurs.

TANKERS ON THE 3ACK BURNER

A week after I 11Ross look over as DEC
commrssroner |n 1985 Dan Lawn s memos
landed o IF The D C staffers
responsi orVa ez and Alyeska wanted
to know what he wanted them to do, Ross
recalled (ec tly.

>*""But Alyeska also had other serious
envrronmental prablems, |nclud|ng Its
hallast water treatment plant, which was
|sutspepcted\p |((jlumprng too much olly waste
nto Por

"Was ﬁast water being discharged. Into
the hay a worse problem than a poténtial oil
sprllf” Ross asks new. "At the time | decided

had to go with ballast water."

The contingency plan — which was about

xpire — was considered the second most
Important Alyeska problem, but still scored
low on Ross' Tist of pressrng enyironmental
Issues. It tell behind placermining,
wrdespread oil pollution In Kenai, water
uality problemsln Anchora%e and
bdrvr lon development In f
MataHuska SusrtHa Valle

Inhis 22 montns as co missioner, Ross
Vrsrted Val ?z twice. % oured theAlyeska
facility and listene ts staff's concerns
about potential oil spr lls.

m "Meanwhile, Al}(es a contrnued to sprll oil
JUI Its cleanup etforts contrnu%

"short, A 700-gallon sgrll from the tanker BT
«San Diego In"April 1986 proved tou hfor
'Alyeska to pick up, even In the
Clean- uﬁeﬁur ment did not funptron
clean-up pef-.onnel were not available
supervision was lacking," DEC Valdez Held
officer Tom McGarty wrote to his superiors
on Aprrl 17, 1986.
ilHelp from contract laborers and an
-'Outside spill expert "came too late,” be said,
noting that much of the orl from the BT San’
Diego had alreadyescape contarnment

EC staff were already painfully aware
(thatAl eskassof ow to handle a spill

amajor spill event,” the EPA's Alaska chief.

-R tzenbcek wrote In a November 1984
£ f]

A

r
ll
sk

Jlooked bettero hper ibin In reality,
ppern Jé that the ma orﬁroblems
ntay not bo with the technical contents of the
plan but Instead With the execution of the
lan in the field," Haul O'Brien, the DEC's
o ro ram manrger wrote In an October
L mo to R c He described problems
wthtrarnrng co munications and

nt.

" "Irt la Important and necessary to address
the alleoatrons 0'Brien told Ross, "so that
%he public clearly sees that the department Is
ornﬁ somethrnp about Alyeska
aLontingency) pijh and response capability.”

j-
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* They almost never do surprise
Inspections. If somebody tells them
to go away, theyjust do.

— Pattd Saunders

0'Brien and Ross decided Alyeska should
Prove [t could cope with a spil|; They
0 hold an "unannounced” rrII — Use first
everrequired by DEC.

But the drill,”when it happened in
November 1986 was v ry much announced,
Alyeska officials, sayrn thefy were worrred

aboutdrsru trng ‘tank ertraf Ic, persua ed
DEC to hold the'drill on a d ay ey picked.
Alyeska had atII Itset r menldantdbpelolbleI
re ﬁﬂya—re%orrsre ﬂmg wouldn " e rkey
Even w arnin eska
barely assed t)r/est he "spgrll r sponse

was acoeptable I feel, but not by a wide
margin,” concluded the DEC's Pat Cyr In an
evaltation of the drill,

Cyrurged another "unannounced” drill.
Nong ever occurred.

In June 19B7, O'Brien notified Alyeska
that DEC would reapprove the cont gency
plan, based in part on “the results” of the
986'drill. For the, first time, however DEC

=

tod Alyeska it might wrthdraw a%proval of
]tlhe tr)éag IIthe company didn't do better on
"We haye the option of yanking our
apFr vaI the can't show they're doing a
better gob in thefuture sajid O"Brien, who
left DEC in February 1989. "We made every

spill that occurred from that point ... open
g%ssgrutmy by the department In a form al
Since then, DEC staffers have often
complained about Alyeska's efforts to clean
up even the smallest sh)rlls But no move has
ever been made to withdraw the permit.
Asrecently as IastJanuar(y When two
tankers in twoweekss ewed oil through
cracked hulls, DEC agarn bemoaned what It
considered A yeska s'inept cleanup attempts.
One tanker, the Thompson Pass, was
surrounded by hooms when oil leaked,
Alyeska, aided by calm weather, scooped up
much of the 70,000 gallons that spilled. The
oomcpany was lucky rather than éfficient,

The second spill, from the Cove Leader
though much smaller, eluded Alyeska
cleanup crews because they couldn't get the
oil corralled In time to keep most of it from
running out of Port Valdez

DEC also sou ht beIters ill rert)aratron
by requiring A yqeska to document the
training of 1ts cleanup workers, and by
making the company submit spill
scenarios." which were supposed, to show
how Alyeska would clean up a SPI| aa Iarge
as 200,000 barrels. Eoss and O'Brien said
the[y wanted Alg/eska to show it had thought

rou att do In case of a huge spill

DE sta ers. also brought up problems
with aging equipment,

byt their suPervrsors
decided to leave that for the next plan
review — In 1990

Ross says he neverconsrdered rerectrn(g
Alyeska's contrngency plan, which woul
have shut down the pipeline.

"It never got to the point of drawrn%
line in the sand,” he says. "Should | hava
assessed the factual |tua(§|on here and said,
‘Are we headed for deep doo-doo?

"There was no one who was really
keeping track of the big picture, which Is
how well was this tranSportation system
holding together. No one thought about
whether a captain was qrunk or the Coant
sytrsagdndrdn t'have an adequate surveillance

"The question is," Ross adds, "Was the
state responsible af the moment that tanker
went up on the rocks? That's a question that
has caused me some sleepless nights.”

OUT OF SIGHT; OUT Off MIND
Although he'd run IheTJEC for more than

decided

—_—

—_

two years, the first time Commissioner

Den r elso ever went to Valdez gMarch
ay he flew out to the stranae

tanker to view the nation's worst tanker

eIso had never met Lawn, the head of his
Valdeﬁo ice. Nor ad he ever seen the
Alyes atermrﬂ yearst emo F
environmenta ycontr versial facilit
vAvl sga and thelargest of Us kind In h

Nor had he read Alyeska's ol-spill

contin enoy lan, although he had ag roved
ItI June 1987, six montfs after becoming
comnyissioper.

e
In"fact, Kelso seemed content to let
subordinates deal with arr and water |
gollutron tankers and the re atryel small
il spills at the Alyes atermrna —'until the
Exxon Valdez turried the glare of netwark
television cameras on the tiny community.
Since then hes been a frequent vrsrtor
ften workin gstretcheswrthout a day
get to aIde Cordo do%
gnd othef] laces affe tle y. the spill.
as become the most visible and
outs oken critic of Exxon and Alyeska.
Kelso says he purposeystaye away from
Valw before the spi
en | came on hoard, we were already
engaged In some conflict with Alyeska over

these o thermatters Kelso said rn recent
Interview id not want to g
ka facility under circumstances that

be misinterpreted.”

A commissioner-level visit to Valdez
might be taken by Alaska as a sign that
DETC was softenirig Its po:<'lon on-air and
terpollutron h sardnorthat he didn't

r[S)tEr(]llsasmrfr];val PAI eska's third
?rad gen.n the fina] stages

o trn erPc(ygIan
ecar'le commissioner In January
1987 He concedes he didn't take as much
Interest rn the olon as had Ross, his
predecess
0’ Brren the state orllﬁ)ro ram mana
doesn't remember meeting with Kelso
talkrng to him about the plan before sendrng
mmit ueraoog of aJune 11, 1987,
apgroval letter. The letter went out under
rrenssrgnature after Kelso OK'd It.
He was{yust a different commrssroner
than Bill Rass," O Brren ssy BUJ rolled
ghrs sleeves ang %ot into It. He drdnt
hesitate to come ba hrng Into our offices at
any time with quest |ons
Denny’s just a different manalger He's
molrte"removed he lets other people take care

Kelso won t drsouss DEC's fajlure to get
an ade uate oll-splU resPonse plan n place
hefore he became commjssioner, He blames
the fallng sdurrn his time on the Iegrslature
for notﬁa ing fo acontmgencydpdan review
team, and onstate laws hesa% not give
DEC the clout to makeAIyes a and otheroU
terminals reFare Iorslg

Seven months after Kelso took office, the
tankerGIacrer ay ran Into a submerged
rock near N1k |s 1In Cook Lnlet, spilli g
19? 000 thous% &annsofcrudeoU ustas
salmon were ing for theirsummer run
up_the Inlet.

Thetankersow I, asmaII Independent}
shrg{gero Ued Trrnr ad Corp. doned the
cle ng orcing theCoast uard to take
over. Kelso say st e state found out then It
drdnthavetlmowertomakesureTrrnrdad

""E

could or wou aspill
In 1988, DEC asked the Iegrslature to
olarr thestatescontrngenc plan law,

which it did. Until then, Kelso'says, tankers

gnd termrhals rg y have been regurred to file
eanupE there was no law under

whrc DEC could make them carry out the

fthoug he law was ' rxed nearly a
ear hefore the Exxon Valdez accident,
glso’s agency didn't use It to get tougher
"with Alyeska. Instead DEC chose to walt
t{ntll the Alyeska plan came up for review In

Kelso says DEC didn't have money to do
more. In 1988|DEC asked the legislature for

more than $500,000 for conH geno -plan
review a genforoement T %r lature
approved $150,000 to review pla

Ln0|%9£?8 the lT aslahtureu ave DEC money

Ive DECd
[hgose t0 ’dufot an & Oeskag [Ij
dez s J”I en, th e

n'tcon
xxon V
use to watc aspr I'n Kotz
and acoupeofNorthkSIope rrhlsb

ear, just weeks after the higgest
erPm¥J hurstor severa‘Ihun rf%g
thousand o lars 1 rﬁontrn ency,

the last

revrew e bu
Ft K elso said.

a S o rstlatrve sessro
y ?mo%v or how hard the DEC

ffrcrals responsrble for the budget tried to
kee It In,

But crrﬂcs sagl Kelso Isuy]st making
exouses that DEC ah ad the gwerto
make g/eska gett eequrpmenta
perlsonn | it neéded

'DEC has no Idlea what their authority Is
orisn't beoause t ey 've nevertested it,"'says
Patti Saunders the’Anch orarg
environmental lawyer, ey wontever
gxercise It, it's as good as not havin

EC has."

That's oIeary the geds grob em
never do surprise
Inspections,” said Saunders, who sEent

ovuvﬁé

“They almost
se ral years as an envjronmentaj prosecutor
ennsylvania’s environmental protection
rgench I somebody tells them to go away,
u

Syesa s DEC s afraid of the oil
oompanres and afraid to go to court. “ What
they don't realize is the more you do the
easrer It gets )

Ly u send a message to ever body in
thalt Idnd stry that they're going to get
naile

Ross concedes he never liked to go to court
because of the time and expense,
certarnl felt | stood uﬁ t0 theorI Industry,"
he said "Wewereﬂ ing enyvironmental
Issues as much as the body politic In Alaska
could tolerate."

Even now, critics say, the DEC continues
to bow to ressure from'Alyeska. The
company has re uentycomplarned about
Dan'Lawn, the DEC's principal Alyeska
watchdog. '

In August, Larry Dietrick, one of Kelso's
chief de gutres removed Lawn assuRervrsor

of the Valdez offjce. Lawn was take
Investr ations of air and waterJJollutron at
the terminal and assrgned to review oil spill
contingency plans

KelSo and Dietrick vehemently deny the y
were pressured to move Lawn ButaJune 23
memo from Lawn's Anch oragesupervrsor
Bill Lamoreaux, Indicates D
administrators were uncm ortable with
Lawn S agngressrve attitude toward Alyeska.

Lamoreaux discussed
ectrons to Lawn. He said he

ieved n had aIwa s acted

ap prop rratedy toward Alyeska, yet
amoreaux irected Lawn to send other
Valdez staffers to deal with the company and
to “reduce your overall Involvement In
roytine Ins efctron activjties."

Prince William Sound today is protected
b anoll-spill resgonse system unmatohed in

?world SoP isticated eq u}gmentan
safety measures that orrtrcs ve demande
fora‘dozen years are now In place. nstead of
booms and Skimmers and cleanup Crews
tryrng to cover the Sound from a base In
Vv Iﬂez escort vessels follow each loaded
tankerthrough the Sound, carrying high-tech
equrpmentreadyforImmedrate de Io ment

rbene becauseotacataé g rc oil
I At elonﬁsoman
uApril, when
CowpePthre tened to s l}tgowntheprpelme
termrna Ift e Industry didn‘t come up'with
a better spill resPonse ro ram, oll
companies d p hed topexecutrves to
AIaskka to put'togetheranew plan In six

Al eska s ob
be¥

aKII:IlIvIONDAY: A look at DEC Commissioner Dennis
elso.
»
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Despite warnings, top officials
ldn’t get tough with Alyeska

Ol

State’'s testwasn’'t hard; Alyeska didn’t pass by much

JtfJTTI OVER Equipment was ready and loaded on boats
Doty Nawe reporter for deployment
g N adozenyean oftanker operations, the. ® The state's scenario assumed that a tank-
state has tasted Alyeska Plpclinr.8cr<;larsuffered a mechanical failure at the dock,
vice Co.'s cleanup capabilities In areal-].' causing a tank to overfill during loading.
Istlc drill only once.
Every other time, Alyeaka Itself created -Into the port area. Oranges dumped Into the
and controlled the exercises on which; Usei-l water were used to simulate oil.
state Judged tha company’s ability to carry, ' When the genuine spill came last March
out Its plan for cleaning up oil.-.Slate >24, conditions couldn't have been more
acceptanc* of tha plan E| nocestarwfos *,different. The tanker Exxon Valdez ran
Alyeska to operate the terminal. iWwJ-, aground Just after midnight, on a dark and
But for the state's one "unannouAeed”.-drizily night, about 26 miles from port,
drill, tho Department of Environmental-, hearty 11 million gallons of crude oil
Conservation gave Alyeska several Ostety >-poured Into Prince William Sound. Alyeika
warning, and choee a day recommended by, -staffing was minimal because It was night
the pipeline company so tanker traffic and Good Friday. Extra clean-up workers
wouldn't be Impeded. took six hours to report.
Even so, Alyeska barely passed tha ex-' Alyeska's equipment was far from ready:

am. booms, skimmers, pumps and other gear

"3 made a decision not to disrupt tha.'h,d be ,oaDtl “ *oa--1 *» warehouses,
pipeline,” said BUI Rosa. then-commIMlo& ,-°‘bari buried In snow - and loaded on a
ar of tha DEC. "If the presence of the-cop. 'barge. Some booms bsd to be repaired

on the cornit causes you to go 6T,Inla 63 ,%bsfora they could be loaded. Crews took 14

ions, then most people consider tLriJda.. m?2w® ,t2 £ ck <h« b,r*c «»<* ‘he «P»>
quale enforcement. So they dean fit. housei _?“*b Reef.
when they knew we were coming*' . >, R°s» csnccde they rright have
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O'Brien said the DEC rarely conducts
drills far oil terminals or tankers, even
though state law allows two such drills a
year for each facility or ship.

Alyeska Invites regulators to observe at
least one marine aplU exercise a year In
which the compuny Itself devises the sce-
nario and picks the time — usually summer
— and conditions for the drill. Bill Howitt,
engineering manager for Alyeska, prefers
to call the maneuvers "exercises.” He raid
the state. Coast Guard and other agencies

zrc always Invited to watch and offer
criticism.

DEC Commissioner Dennis Kelso has
maid It costs too much for the state to

conduct drillj. But Ross said he considered
Il Important to teit Alyeska's capabilities

through sn  “"unannounced" drill before
signing off on the contingency plan.
That drill, however, was hardly a sur-

prise. A Nov. 4, 1986, letter In the DEC files
— "Subject: Unannounced Spill Drill"
came from from Alyeska's Howitt, then
terminal superintendent. Howitt suggested
four dates during that month when Alyeska
expected minimal tanker traffic. The DEC
mchose one of the four.

Howitt said Alyeska didn't know the
time of day the DEC Intended to hold the
drill, nor did the company know wha? the
scenario would be.

But Alyeska was able to have equipment
ready to go and enough people on hand at
the terminal to make the response smooth,
he said.

"Alyeska's spill response was accept-
able.” DEC field officer Pat Cyr wrote In
bis evaluation, "but not by a wide margin."”

Cyr recommended that another "unan-
nounced” drill be held In 1987, using a
chemical that behaves like oil, rather than
oranges. But 11 never took place.

Kelso said In a recent Interview that It Is
too expensive for the state to devise a spill
scenario and then scrutinize Alyeska's per-
formance, although he didn't know wbot
the actual cost would be. Other DEC offi-
cials estimated it might cost as much as
610,000, Including staff salaries Just for a
drill, travel and per diem pay while In
Valdez.

O'Brien agreed that It takes a "tremen-
dous amount of time" lo design a spill drill,
“but one could say, 'Can we afford not to
do that?"'
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As DEC stiffens,
it needs our help

Exxon deserves the roar of criticism it has received
since the Exxon Valdez oil spill, but government
regulators merit a scolding as well.

Alaska’s main environmental watchdog had the
chance to help avert the disaster — and blew it.
Department of Environmental Conservation field
people in Valdez repeatedly reported that the Alyeska
terminal’s preparations for an oil spill were deficient |
and its contingency plans inadequate. But the
agency’s Juneau leadership refused to act on these ;
reports. Nobody in DEC's top ranks took the threat of |
a catastrophic oil spill seriously enough to get tough
on Alyeska.

DEC officials explain their failings by arguing they
never had adequate funding to meet the agency’s
myriad responsibilities. And it's true that until the
Exxon Valdez oil spill, the legislature, ever fearful
that a strong DEC would impede rapid resource
development, kept the agency underfunded and
understaffed.

Nonetheless, DEC'’s failings with Alyeska do not
stem from a lack of money. They stem from a lack of !
determination and will. Even with its shoestring
budget, DEC discovered Alyeska's woeful state of
preparedness. DEC's leaders simply failed to back up
their field people and demand that Alyeska change its
ways.

Since the Exxon spill, DEC has shown encouraging
signs of change. It rode herd on Exxon and the Coast
Guard to deliver as promised on the spill cleanup. Its
budget grew as the spill made environmental
protection a more .respectable cause among legislators.
With about. 60 percent more money than two years
ago, DEC is better financed than ever.

But bigger budgets won't guarantee safe operations
at the Valdez terminal and in Prince William Sound.
DEC must develop a more aggressive attitude
scrupulously fair, yes; but more aggressive — toward
Alyeska. Gov. Steve Cowper should tell DEC that he
expects the agency not to back down if Alyeska
complains about the rigors of living up to its
obligations.

Ordinary Alaskans have a role to play, too. They
should make it clear to the governor and the
legislature that they expect vigorous enforcement of
environmental rules, that they want an ever-vigilant 1
DEC protecting their environment, health and
welfare.

Alaskans have told each other for years that they
are “real environmentalists.” It's a sentiment ~ull of
good Intentions, but it must be converted into sound
environmental policy, with strict enforcement by a
mpowerful and fearless Department of Environmental
Conservation. Nothing less will do.

Anchorage Daily News editorial
October 29, 1989



February 21,1992

Keprofientative Dave Donley
I, HH 29

Mesftr Dave

HB 29 must die 1in the House Judiciary Conimi.tt-.ee
February 21st, Everybody talks about doing things for their
children in the future. Well lets insure that responsible
development can always take place, For ourselfs and our
chi Idren.

It is already to prohibited to do certain types ot
business in Alaska, And we will end up with no industries
Nxd no voters.

Thank You for your Consideration

Koviri Drake





