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““ -UCIDA OPPOSES HB 196 & ITS OBJECTIVE OF LOWERING
FURTHER LIABILITY STANDARDS FOR RAC’S

April 2, 1991 -

1. In both 1989 & 1990 the Alaska legislature lowered the standard
of liability for RACs from the normal standard of “Strict liability”] i
liable for whatever injuries the person caused, whether he was negllgent
or not.

Presently
1. RAC"s are ONLY liable if they are negligent or engaged in <

intentional misconduct

2. RAC 3 are ONLY liable when his or her own acts or omissions cause
Injuries.

3. in 1989 legislature stated that:
“Fo show negligence by a response action contractor, a claimant
mustshow that the acts or ommissions of the contractor under the

roepenco action contract woro not Inaccordance with generally accopted

professional standards and practices at the time their response action
services were performed. -

4. Negligence Is found ONLY when itwould be unreasonable to act as

the liable party did, in the rlrcumstanceg surrounding the response action.

5. As proposed, the RAC would be immunized from liability for rogue
actions taken that were contrary to applicable plans and orders of the
agency directing the response.

Current standards are sufficient to cover the liability <m <;nrp af
all RAC 3 - including fishermen and local communities.
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Enclosure (1)

A Model State Act Regarding Limited Immunity
for Persons Responding to Oil Spilli

~_proposed by the .
Marine Spill Response Corporation

This model State Act makes State law consistent with new federal oil spill Ieglslatlon that
provides limited immunity from liability for removal costs and damages for those person*
responding to an oil spill or the threat o an oil spill. Tho immunity applies if those activities,
are performed In a manner consistent with the Federal National Contingency Plan (NCP), or
under the direction of the Federal On-Scene Coordinator (0SC) or the aFProprlate Stateofficial
Because the plans and orders may not cover every detail or eventuality of a spill response,
actions that arc In keeping with the overall objectives of the plans or Coordinator's orders are
deemed to be within the Scope of this Act. o _ _ o
~Just as with response tofire, response to an oil spill must be immediate and decisive. Like
firemen, oil spill responders cannot control the tlmlnP or location of theirwork, Both types of
responders must take immediate action based on very limited information, attacking the problem

, qmc_klg If there is to be any realistic chance of mitigating the worst harm. Limited immunity for
firefighters has been long fecognized because of these circumstance*, and this bill extends similar
protection to oil spill responders. o o .

~ Without similar immunity, the enormous financial risks and ||ab|||tK exposures associated
with spill response will deter those Bersons who are not responsible for the initial spill, such as
cleanup contractors, fishermen, and barge owners, from prompt, ag%resswe cleanup, or even from
any resPonse atall The United States Congress recognized” the need to provide limited
immunity to oil spill responders in the Oil Pollution Act 0f 1990. However, Congress did not
greempt State oil spill |Iabl|l%|aWS, s0 a similar provision is needed in State law. Federal and
tate res_Ponder liability laws should be uniform. To respond decisively, responders must be able
to actwi hput_beln? forced to consider the boundaries or interaction f va|¥|n? liability regimes.
The liability for damages resulting from the oil spill cIeanu,o efforts fills on "the party
responsible for the initial |scharqe, not on persons trying to help clean up or mitigate the
damage. Under this bill victims ot oil spill damage will have a means of compensation. They
may recover from the person resP0n3|bIe for the inttial discharge or, where the responsible Pary
I unidentified or unable to pay, from the federal Qil Pollution Fund (and, perhaps a State fond,
If provided by State law). . In addition, Immunlt%/ for responders is limited. It does not extend
to actions for personal injury or wrongful death, or for actions that rise to the level of gross
negll%ence or willful misconduct o
ome States provide immunity only to those persons who do not char(t;e for their setvices,
Refusing Immunity to persons who chdrge for their services In the context of catastrophic oil
spills works to deny the public the benéfit of cooperatives and subcontractors who have the
expensive oil spill resPonse equipment and trained personnel that are the key to mitigating
damage from the spill but who must be able to charge for their services in order to maintain
their readiness. Volunteer responders have a role, too, but professional responders equipped
with their equipment and training have the greatest likelihood of making a significant difference
in the spill response. Thus, this act covers all responders, whether they volunteer or work for

Py-
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This draft Sute legislation was developed by the Marine Spill Response Corporation
(MSRC), a nonprofit mutual benefit corPoratlon organized exclusively to promote the welfare
of the public by mitigating environmental damage to the coastal and certain upstream waters of
the United States. This newly created organization seeks to establish a program to render its
best efforts to contain and cleanup certain large oil SPI_”S beyond local response _caP_abllltle_s. It
will use funds provided by the oil and shipping industries to build, staff and equip five regional
response centers and numerous prepositfoned equipment sites. To&;_ether with a host of other
res_Pon_ders, MSRC hopes to dramatically improve this nation's ability to respond to large oil
%pl Is in consul and tidal areas, in part”through bold and decisive response to a split event
esponder immunity is a critical requirement for that type of rapid response.

Section 1. [short ..., This act may bo cited as the [State] Act Regarding Liability tor

Persons Responding to Oil Spills. :

Section. [berieiaion! ] For the purposes of this Act the term:

(1) ‘damages' means damages of any kind for which liability may exist under the laws
of this State resulting from, arising out of; or related to the discharge or threatened dlschargo
of il

(2) 'discharge* means any emission (other than natural seepage), Intentional or
unintentional, and includes, but is not limited to, spilling, leaking, pumping, pouring, emitting,
emptying, or dumping;

(3) 'Federal On*Scene Coordinator' means the federal offldal predesignated by the U.S.
Environmental Protection Agency or the U.S. Coast Guard to coordinate and direct; federal
responses under subpart b, or the official designated by the lead agency to coordinate and direct
removal under subpart E. of the National Contingency Plan:

(4) "National Contingency Plan' means the National Contingency Plan prepared and
published under section 311(d) of the Federal Water Pollution Control Act (33 U.S.C 1321(d)),
as amended by the Qil Pollution Act of 1990, Pub. L No. 101-380,104 Sttt 484 (1990);

(5) 'oil* means ofl ofany kind or in any form, including, but not limited to, petroleum,
fuel 00, sludge, ofl refuse, and oil mixed with wastes other than dredged spoil;

(6) 'person* means an individual, corporation, partnership, association, State,
municipality, commission, or political subdivision of a State, or any Interstate body.

(7) 'removal costs* means the costs of removal that are incurred after a discharge or
0il has occurred or, in any case in which there is a substantial threat of a discharge of oil, the
costs to prevent, minimize, or mitigate oil pollution from auch an incident;

(8) 'responsible party* means a responsible party as defined under { 1001 of the Qil
Pollution Act of 1990, Pub. L No. 101-380,104 Stab 484 (1990).

SECtioN 3. (cvevviien rree v
(a) Notwithstanding any other provision of law, a person b not liahle for removal costs
or damages which result from actions taken or omitted to be taken in the course of rendermg
care, assistance, or advice consistent with the National Contingency Plan or as otherwise directe
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by the Federal On-Seenc Coordinator [or by the State official with responsibility for oil spill oil
response).

() Subparagraph (a) docs not apply-
(D toa resporsible party,
(2) with respect to personal Injury or wrongful death; or
(3) 1f the person is grossly negligent or engages In willful misconduct

o Jc) A responsible party is liable for any removal costs and damages that another person
IS relieved of under subparagraph (a).

(d) Nothing in this section affects the liability of a responsible party tor oil spill
response under Sute law.
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IM S R C #

Marine Spifl Response Corporation
G. Stephen Dues

Vice President

Readiness Rnd External Affairs

March 25,1991

M )

Representative Bill Hudson
Chairman k
House Special Committee on Oil and Gas
Alaska House of Representatives
P.0.Box V

State Capitol

Juneau, Alaska 99811

+ = —h e

Dear Mr. Chainnan:

In your letter of March 6,1991 addressed to our General Counsel Mr.
Joseph E. Lees, you asked forcomments on HB 196. We have carefully reviewed
the bill. Sections 1,2,3 and Sec. 5, (46.03.825) are of particular interest to MSRC .
In general, M SR C supports state legislation that enacts a limited immunity for all
oil spill responders as protective as die provision found inPL 101-380. Itappears
that the intention of HB No. 196 is to accomplish this and therefore our comments
are intended to help bring about thisend. For your convenience |l am enclosing
model legislation on responder immunity that M S R C has prepared to assists states
as they consider this legislative issue.

The language ofH.B 196 concerns itselfwith “rfesponse action
contractors” Ja defined term in the proposed legislation. M S R C feels that limiting
immunity to this category of responders isnot inconsonance with the intent of die
legislation. As noted in the bill/spreamble, limited immunity isneeded because itis
in the public interest topromote a bold, vigorous response during emergencies.
Yet a "response action contractor””is a person who must act pursuant to a written
contract or agreement to provide “fesponse Actions”” (See 46.03.826(15).)
To assure themselves that they qualify for responder immunity however, they first
have to assure that written contracts are in place. This could delay the response
and thus by limiting immunity on the basis of a responders status as a "response
action contractor”’, the state will limit the quality of the response needed during
spills.

1350 1 Sirt*. NW 61*« 300 WuMftfon. DC 20005 Telophon* 202 408 8700 Fax 202 371 0401
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The language of Section 2 of the bill could be interpreted to make oil spill
responders liable/ifa spill occurs from one of tfyeir vessels during response
andcleanup operations. (See Sec. 46.03.822)). This is inconsistent with the stated
purpose of the bill to provide responders with a limited immunity because they are
required to act under emergency conditions. Oil spill containment vessels (barges,
draconcs, etc.) are a critical, integral part of a responder 3 offshore operations. To
limit a responder 3 immunity with respect tosuch an important part of spill
response operations renders all response operations hostage to the dangers of a
simple negligence standard, rather than gross negligence or willful misconduct

standard of the bill.

Specific comments, keyed to the draft bill, are provided in an additional
enclosure. In general these are clarifications of bill language to insure that:

¢D) all responders are provided with immunity irrespective of their status as
operating under a contract, volunteer, etc.,
@) spills from response vessels will not convert the status of a responder to a

responsible party.

Thank you for your opportunity toprovide you with our insights into this
important piece oflegislation. Please don Thesitate to contact me ifthere is
anything further you may need.

Sincerely,
IA_
G. S. Duca

Vice President
Readiness and External Affairs

Enclosures
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Enclosure (2)

PAQE/UNB
1/1

1/1-2

2/21

2/22-23

3/8-11

REMARKS
Delete “Civil”> Statutes generally provide specific penalties for

acts that are deemed to be criminal offenses. Removing the
word “Civil”’clarifies the intent of the statute.

Delete “fesponse action contractors”’and replace itwith
“fesponders”” (“Responder(s)”’should be used wherever “dil
spill contractor(s)””appears in the bill.) All responders to an oil
spill need tohave a limited immunity as they go about thework
of responding to and mitigating the effects of a release, whether
or not they have a response action contract. The b&jis for this
limitation rests upon the need for bold, vigorous actm in the face
of theemergency conditions, lack of information/conflicting
information, the responder 3 inability to control essential
elements that directly affect his operations, such as the

weather during a spill and the limitations of technology on the
efficacy of the operations that he is able to undertake. For
example bird/animal rescue and community volunteers face
the same category of problems as those responding to the spill
with mechanical cleanup capabilities.

“fimiting the liability of innocent”?’should be changed to,
“providing a limited immunity to””

Delete, “arc...spill.””and replace with, “8o not constitute gross
negligence or willful misconduct and are consistent with the
National Contingency Plan (NCP) or as otherwise directby the
Presidentor by a State official with responsibility for oil spill
response. This immunity docs not apply to cases of personal
injury or wrongful death.””

This subparagraph appears to make the responder liable for
releases of hazardous materials from one of his vessels

(barges, dracones, etc.) engaged in receiving recovered oil/oily
wastes that would be categorized as hazardous substances.
The collection of recovered oil/oily debris is a critical, integral
task in the response and cleanup operational scenario. To limit
his immunity with respect to such an important part of spill
response operations renders all response operations hostage to

P .07
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the dangers of a simple negligence standard, rather than gross
negligence or willful misconduct standard of performance of

the bill.

3/12-17 This sub-scction also appears not to provide a limited immunity
for a critical portion of response and cleanup operations. (See
previous remarks for supporting rationale.)

4/8 Given the complexity of Alaska 3 liability laws, itis important
that the immunity provision be begin with the phrase,
“Notwithstanding any other provision of law,””

4/9-11 “&cL.coordinator”> Recommend replacement of this portion of
the bill with, “Who renders care, assistance or advice for a
release or threatened release of oil that is consistent with the
National Contingency Plan (NCP) or as otherwise directed by
the President or by the state official with responsibility for oil
spill response.”” See previous remarks for supporting rationale.

4/15-17 This sub-section also appears not to provide a limited immunity
for a critical portion of response and cleanup operations.
Section 46.03.825(a) (1) provides an exception to responder
immunity ifthe response action contractor would have been
liable for the release or threatened release under state of
federal law even “9f that contractor had not carried out a
response action”’with respect to the release or threatened
release. This sectionmay simply be trying to prevent the spiller
from taking advantage of the immunity. However thisprovision
could apply to non-spiller responders too. For example, there
may be liability under the Alaska law for a person who fails to
comply with the terms and conditions of a response action
contract ofa remedial action plan, or a contingency plan. Thus,
ifa responder has a contract with a potential spiller to respond
in a certain way, then under the state law the contractor must
respond in accordance with the contract. This could make the
responder liable for the release “9f that contractor had not
carried out a response action®” As a result, the responder may
be denied immunity.
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4/after 21° Recommend add a provision that makes the responsible party
liable for removal costs and damages that another person is

relieved ofunder this section of the bill. (See M SR C model
bill)



CITY OF KENAI
Oit C apiiat Aial/lJza."

210 Fidalgo Avenue
A i A11

Yiffy*w T d§€C v €afflu tttf

April 10, 1991

resentative B ill Hudson, Chairman
se 0il and Gas Committee

te of Alaska

P.O. Box V

Juneau, AK 99811

RE: MOUSE BILL 196 - LIABILITY LIMITS FOR OIL CLEAN-UP
CONTRACTORS

e City Council of the City of Kenai, at their meeting of

| 3% 1991 unanimously stated their support of House B ill 196,
ill, as you are aware, is designed to afford limited

nity from lawsuits to C|t|zenr% groups responding to oil

Is caused by another, unless the responder acts with gross
gligence or willful misconduct, or causes personal injury or
ong

ful death.

ese groups consist of spill response contractors, countless
hermen, subcontractors, and other part-time professionals and
ecialists who.must be prepared, on an emergency basis, to act
iftly and unhesitantly in the face of adverse circumstances and
ften with far less than complete information.

posure to unlimited liability in the course of response
tivities may deter responders from performing clean-up
tivities on"behalf of the person or persons actually
esponsible for the spill.

The City Council of the City of Kenai suPports House B ill 196 and
encourages the Alaska State Legislature to pass this legislation.
Where lim itations on immunity are granted to responders, it is

IO
=
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B ill Hudson

Important that victims be fully ?rotected and _com%ensa,ted for
damages. The party responsible for the spill in the first
instance should be liable for any damages caused by the

responders* simple negligence.

Again, the city Council of the City of Kenai supports this
legislation.

Sincerely,

JIW /clf
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UNITED COOK INLET DRIFT ASSOCIATION
P.0. Box 4649 KENAI, ALASKA 99611

#OS Y U (907)283-3600 FAX (907)283-3306

April 10, 1991

Representative Cliff Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA OPPOSES C3 for H3 195 & ITS OBJECTIVE OF FURTHER
LOWERING L! ABILITY STANDARDS FOR RAC'S.

In Doth 1Qj9 1997, the Alaska legislature lowered the standard of
liability for RAC’s from the normal standard of "strict liability", i.e. liable
for whatever injuries the person caused, whether he was negligent or not.

Presently

I. RAC's are CNLY liable if they are negligent or engaged in
intentional misconduct.

2. RAC's are ONLY liable when his or her own acts or omissions cause
injuries.

3. In 1389, legislature stated that:

"To show negligence by a response action contractor, a claimant
must show that the acts or omrniscions of the contractor under the
response action contract were not in accordance with generally accepted

professional standards and practlves at the time their response action
services were performed.

4. Negligence is found ONLY when it would be unreasonable to act as
the liable party did, in the circumstances surrounding the response action.

Current standards are sufficient to cover the liability exposure of

all RAC's - including fishermen and local communities. Ucida feels that no
change is needed.

Page 1
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UCIDA would, however, like to comment on the actual issue that
appears to us to be driving this legislation. Alyeska has imposed on Tesoro
financial requirements in a format that is directly acilonalble. To the best
of our knowledge such coverage that exceeds the $20 million ball park is
impossible to get. Alyeska then requires $1 billion of such coverage of
Tesoro. Tesoro then feels obliged out of self preservation to promote
legislation that will reduce Alyeska's liability exposure to incidents of

gross negligence in the hope that, if successful, Alyeska will impose
requirements that Tesoro can meet.

UCIDA regards the above scenario as little less than blackmail on
the part of Alyeska. What win prevent them from requiring $5 billion in
directly actionable insurance next year? QCIDA dogs, recognize _ nnyjewfir
that Tesoro has a legitimate problem with this banoino requirement - u
literally has been placed by Alyeska between the proverbial rock and a
hard spot. UCIDA has expressed both of these sentiments to our local
3orough Assembly arid to Tesoro representatives.

UCIDA respectfully requests that the legislature consider replacing
this legislation - which is not needed- with language that addresses the
real issue - bonding requirements that are reasonable but that can oe

capped in some manner to prevent industry from using them as a lever to
undermine good public policy.

We would like to suggest two possible options:

1) Legislation that would limit a RAC’'s ability to require proof of
financial responsibility to a level no greater than that required by the
state in AS 46.04.040. UCIDA understands that the level set in AS
46.04.040 should not be static - it clearly will be adjusted from time to
time by the legislature to conform to good public policy.

2) If an RAC requires bonding requirements above those set in AS
46.04.040, then the RAC should be required to accept oil pollution
insurance syndicate coverage.

Page 2
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in conclusion, UCIDA does not support changing current state
Mablility statues. Even the concept of a sunset provision and a 30 day
window is poor public policy. Alyeska ana other similarilly situated RACs
will turn over spill resonse to any spiller well within the 30 day window.
Legislation is needed to address Tesoro's immediate dilemma and the
general issue of Bonding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant
UCIDA

cc. Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gail Phillips
Rep. Mike Navarre
Rep. Jim Zawacki
Kenai Borough Assembly
Mayor Don Gillman
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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12 April 1991 .-
PO Box 2397 !
Homer, Alaska 99603

Legislators

Alaska State Legislature
PO Box V

Juneau, Alaska 99811

Dear Representative Davidson:

I strongly oppose HB 196 and its CS. Liability standards do

not need to be lowered in this way.

I should like to respectfully submit that you consider UCIDA"s
suggested options“"which address the bonding issue and appear

on page 2 of Mr. Theo Matthews letter to you dated .10 April.

Before you move on the above though please carefully examine
the existing law which provides ample protection for RACS.
The increased number of RACS since the Exxon Valdez spill should

be ample proof of that.

HB 29 is another priority bill in my opinion. We certainly
cannot expect DEC to be everywhere. Citizens suits provide

some badly needed protection in a state as vast as ours. The
bill is well written, gives a sixty~compliance period and would
be an effective way to protect our air, land, water, wildlife

and health from the dangers of pollution.

Thank you for your hard work.

Sincerely,

G ail Parsons cc: Senator Paul Fischer
Rep. Mike Navarre
Rep. Gail Phillips
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UNITED COOK INLET DRIFT ASSOCIATION

PO. Box 4649 KENAI, ALASKA 99611
FAX (907) 283-3306

(90?) 283-3600

April 16, 1991

Representative Cliff Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA would like to follow-up cn our comments of April 10, 1991 on
CS forHB No. 196. UCIDA continues to oppose this legislation since we
feel it represents bad public policy and does not address or resolve the
very issue that appears to be driving it - bonding requirements imposed by
one sector of private industry (Alyeska) on another sector of private

industry (Tesoro).

UCIDA doubts that public legislation will ever be able to resolve
disputes between members of the private sector. To attempt to help one -
in this case Tesoro - merely leaves the state vulnerable to open ended

demands by the other - in this case Alyeska.

As we remarked on April 10, 1991, even if this legislation were to
pass, what would prevent Alyeska from requiring $5 billion in directly

actionable insurance next year?

Even though UCIDA does not support this legislation, we feel
compelled tocomment on a few points:

1) Sec 46.03.825 (a)
Speaks to an act or omission "not contrary to an order of the federal
or state on-scene coordinator”. The obvious defense in court of a RAC will

ue that 1f "we weren"t told not to do it, we are not liable".

The point should be that when a RAC is acting under the direction of
the federal or state coordinator, then some changes in liability rules

might be expected.

Page 1



2) Sec. 46.03.825 (a)(2)

Gross negligence is not defined by AS 46.03.823(a). However
“fiegligence"” is defined by AS 46.09.823(a), therefore, whatever the
definition of “gross negligence”™ may come to be, we know that the result
of this seciton will be that a RAC whose acts or omissions under the
response action contract was not in accordance with oenerallu accepted
professional standards and practices at the time their response action
services were performed, will not be liable in many instances.

3) Sec. 46.03.825(a)(3)
Two points should be made:

a) "Substantially deviated" 1s not defined and we believe the
standard should in any event be "deviated". We understand that
Industry would like a definition agreed to for the phrase
“Substantially deviated"” and would propose that if industru
would give us their defintion of "gross negligence” then
perhaps an agreed definition of "substantially deviated" would

be appropriate.

b) The and portion of 46.03.825(a)(3) seems clearly designed
as another loophole designed for the use of 2nd and 3rd party
RAC"s who have not “previously agreed to comply with the
terms of that plan". Further, it is often the case that a RAC
will not be working for the parties responsible for the release.
In this event, it appears you revert back to the “gross
negligence" standards as a claimants® only grounds for action.

IfaRAC does not agree to comply with the oil
contingency plan, they clearly should be afforded no relaxation
in liability standards. The end portion of AS 46.03.825(a)(3)

should be deleted.

In conclusion, UCIDA will continue to oppose the relaxation of
liability standards for RACs as a means of trying to resolve a dispute
between members of private industry. If, however, the committee passes
out this bill, a 1year "sunset provision"” would be appropriate. With such a
provision, the committee could at least determine if the goal of affording

Page 2



Tesoro some relief was met and perhaps by then the legislature will
prepared to address the issue of bonding requirements.

Sincerely,

Theo Matthews
Administrative Assistant

cjd

cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gail Phillips
Rep Mike Navarre
Rep. Jim Zawacki
Kenai Borough Assembly
Mayor Don Gillmen
Gene Burden, Tesoro
Oil Reform Alliance
UFA
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UNITED COOK INLET DRIFT ASSOCIATION

Y P.O. Box 4649 KENAI, ALASKA 99%11

s YVAL Y (907) 283-3600 FAX (907) 283-3306

April 10, 1991

Representative Cliff Davidson
Chairman, House Resource Committee

Dear Representative Davidson,

UCIDA OPPOSES CS forHB 196& ITS OBJECTIVE OF FURTHER
LOWERING LIABILITY STANDARDS FOR RAC 8.

in both 1989 & 1990, the Alaska legislature lowered the standard of
liability for RAC 3 from the normal standard of "strict liability", i.e. liable
for whatever injuries the person caused, whether he was negligent or not.

Presently

1. RAC3 are ONLY liable if they are negligent or engaged in

intentional misconduct.

2. RAC 3 are ONLY liable when his or her own acts or omissions cause

injuries.

3. In 1989, legislature stated that:

To show negligence by a response action contractor, a claimant
must show that the acts or ommissions of the contractor under the
response action contract were not in accordance with generally accepted
professional standards and practives at the time their response action

services were performed.

4. Negligence Is found ONLY when it would be unreasonable to act as
the liable party did, 1n the circumstances surrounding the response action.

Current standards are sufficient to cover the liability exposure of
all RAC 3 - including fishermen and local communities. Ucida feels that no

change is needed.
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UCIDA would, however, like to comment on the actual issue that
appears to us to be driving this legislation. Alyeska has imposed on Tesoro
financial requirements ina format that is directly actionalble. To the best
of our knowledge such coverage that exceeds the $20 million ball park is
impossible to get. Alyeska then requires $1 billion of such coverage of
Tesoro. Tesoro then feels obliged out of self preservation to promote
legislation that will reduce Alyeska®"s liability exposure to incidents of
gross negligence in the hope that, if successful, Alyeska will impose

requirements that Tesoro can meet.

UCIDA regards the above scenario as little less than blackmail on
the part of Alyeska. What will prevent them from requiring $5 billion in
directly actionable insurance next year? UCIDA does recognize, however,
that Tesoro has a legitimate problem with this bonding requirement - it
literally has been placed by Alyeska between the proverbial rock and a
hard spot. UCIDA has expressed both of these sentiments to our local
Borough Assembly and to Tesoro representatives.

UCIDA respectfully requests that the legislature consider replacing
this legislation - which is not needed- with language that addresses the
real issue - bonding requirements that are reasonable but that can be
capped in some manner to prevent industry from using them as a lever to

undermine good public policy.
We would like to suggest two possible options:

1) Legislation that would limit a RACs ability to require proof of
financial responsibility to a level no greater than that required by the
state in AS 46.04.040. UCIDA understands that the ievel set in AS
46.04.040 should not be static - It clearly will be adjusted from time to
time by the legislature to conform to good public policy.

2) If an RAC requires bonding requirements above those set In AS
46.04.040, then the RAC should be required to accept oil pollution

insurance syndicate coverage.

Page 2



In conclusion, UCIDA does not support changing current state
Ilablility statues. Even the concept of a sunset provision and a 30 day
window 1is poor public policy. Alyeska and other similarilly situated RACs
will turn over spill resonse to any spiller well within the 30 day window.
Legislation is needed to address Tesoro"s immediate dilemma and the

general issue of bonding requirements in the future.

Sincerely,

Theo Matthews, Administrative Assistant
UCIDA

cc: Senator Lloyd Jones, Chairman, Senate Resource Committee
Senator Paul Fischer
Rep. Gail Phillips
Rep. Mike Navarre
Rep. Jim ZawacKki
Kenai Borough Assembly
Mayor Don Gillman
Gene Burden, Tesoro
Oil Reform Alliance

UFA
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Alaska State Legislature
HOUSE OF REPRESENTATIVES
Official Business Special Committee on Oil and Gas P.O. Box V
Bill Hudson - Chairman State Capitol

Juneau, Alaska 99811

April 12, 1991

The Honorable Dave Donley
Chairman

House Judiciary Committee
Alaska State Legislature
P.0O. Box V

Juneau, Alaska 99811

Dear Dave:

I would like to take this opportunity to bring to your attention
a bill which will soon be referred to your committee. HB 196 was
introduced by the House Special Committee on Oil and Gas last month
and is currently being heard in the Resources Committee.

Both committees have done a great deal of work on this legislation
and 1 expect that a committee substitute, acceptable to all parties
involved, will be reported out of the Resources Committee early
next week. I would Ilike to request the Judiciary Committee"s
immediate consideration of this legislation.

It is imperative that HB 196 pass the Legislature this session.

HB 196 would limit civil liability for acts or omissions of an oil
spill response action contractor and establish strict liability on
responsible parties for certain acts or omissions of a response
action contractor.

Dave, | would really appreciate your assistance on this one. I
believe that the bill which will be reported to your committee will
be acceptable to all parties and hope you will consider it quickly.

Thanks for your assistance. I look forward to talking to you
further on this matter.

Chairman, House Special Committee on O il and Gas
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karal 15, 1991
Repr tentative B ill Hudson
cap!:cl Room 111, MS 3100 b
Box "l 7
June J, Alaska 99811
Re: f.B. 198 1

Dear Representative Hudson:

%/ou lecently asked Paul Richards to comment on H.B. 196 on
eha;,.f of Alyeska Pipeline service Company* We have
revised the issue of potential legislative changes to
response action contractor liability in the context of the
financial responsibility requirements in our oil Spill
Response Service Agreements. As a result of this review, we
have developed the following statement of our ;

position;
"Alyeska Pipeline service Company, which operates th
trans Aﬁaskg_plpellne system, pIS yan Initia QI} s,plﬁ
response action contractor for tank vessels in Prince
Killian Sound. The vessels have incorporated Alyeska'a
initial response plan into their contingency plans.
Under the terms of oontraats between Alyeska and the
owners, operators or charterers of these vessels,
Alyeska 1S indemnified for coats and certain
liabilities that might arise out of Alyeska'b response
on behalf of a vassal. The contraeta also require that
fcha party contracting on behalf of a vesse|l demonstrate
financial responsibility to perform its indemnity
obligations. Tesoro has.been unable to demonstrate.
comﬁllance with the financial responsibility provisions
of the standard contract and is presently operatin
un nt_that expires on June 30,

c d
der a temporary agreeme
1991* Alyeska has advised Tesoro that tho temporary
agreement w ill not be extended.

f

"Alyeska suppaorts enactment of Alaska, |6?IS|atI0n that
a résponse action caontractor can be liabTe for 3|mEIe
negligence in its oil sp.ill response activities ONLY
whén Iits acts are inconsistent with the National
contln%ency Plan or directives of the President or
when [Ts actions cause personal injury or death.
Congress enacted this standard in sectjon 4201(a) of
the 0 il Pollution Act of 1990, if such legislation
becomes law in Alaska, Alyeska w ill reduce the
financial responsibility requirements for all tank
vessels contracting for its Initial oil spill response



Representative B ill Hudson
Waroh 15, 1S01
Pag* 2

ssrviaes. Thu amounts of such reduced requijrements
hnve not bheen determined. However, on the basis of
Tasore's current financial condition and available
ineuranoa coverage, and existing insurance coverage of
owners off the vessel that Tesoro is_using to transport
|ts orI/ Alyeska Is confident that Tesord w ill have no

I% In arraanrrn to meet such revised financial
respo sibility requirements.

the Alaska lav ultimately adopted has a narrower

i

exemption from liability for srmple neglrg%ence than
that provided by federal lav# Alyeska w ill review the
financial responsibility requirements of its contracts
for initjal oil spill résponse in light of the exposure
to liability that remains under he new law. if
substantial exposure to liahil |t Im eple negligence
remains/ Alyeska may not he abl e to re uc

finanaial esgaonsrbrlrty requirements to a IeveI that
Tesoro ca

Pleaise contact n« or Hr. Richards if we may be of further
assistance.

Sincerely yours,

. Heroiller
dent

E/£'d 9858-S92 (106) McT e>153a-1H ZerZ IC, cr vh.



Co-Chair

A laska State L egislature HOUSEFinancecommlttee
_ _ P.0. Box
Representative Mike N avarre Juneau. Alaska 99811
(607) 465-3779
April 16, 1991

MEMORANDUM

TO: Representative Dave Donley, Chair

FROM:

SUBJECT: House Bill 196

This measure, dealing with liability of Response Action Contractors, is currently under
review by the House Resources Committee. It is anticipated to pass out soon.
Passage of HB 196 may determine whether or not Tesoro Alaska Petroleum Company
will continue to have the ability to ship crude oil from the Valdez Terminal to its Nikiski
Refinery. As you can see, the bill may have significant impact on my district.

Since time is of the essence, I'd appreciate it if you could schedule HB 196 at your
earliest convenience, perhaps "pending referral” from Resources.

Thanks for your help.

DISTRICT 5
34824 K-Beuch Road  Soldotna, Alaska 99669 « (907)262-7842

'tINTKI) ON RECYCLED PAIKII



INLHAM C. KITTO

51503 Wilghlrle IBoﬁIevFilrtliE I:I_ols Rln IeI(’e\Is %AC9(())0§6 Vice Fresidert
PO Box 36013 + (213)036.T156 " TWX 103213073 Crude Oil Supply

18 March 1991

Representative Cliff Davidson
P.0. Box V
Juneau, Alaska 99811

Dear Representative Davidson:

U.S. 0il & Refining Co. and its wholly dwned subsidiary, U.S.
Oil Supply Co., have been involved in the business of
transporting ANS crude oil from Valdez to the State of
Washington and to other Alaskan ports by tankers for several
years. This activity was necessary to supply U.S. 0il &
Refining Co."s refinery in Tacoma, Washington with crude oil as
well as to supply other refineries such as Tesoro, Texaco, and
Shell.

Alyeska had agreed to provide clean-up services to shippers of
crude oil from Valdez in case such shippers spilled crude 1in
Prince William Sound. When Alyeska decided, however, that 1its
legal liability resulting from these services was unlimited even
though it had not caused the spill, Alyeska demanded indemnity
from such shippers in the amount of $1 billion. Such a
requirement could not be satisfied through insurance by the
shippers or tanker owners and thus prevented U.S. 0Oil & Refining
Co. and others from continuing to transport ANS crude. of
course, for the owners of Alyeska and other very large oil
companies, the requirement was not impossible to meet. They
just indemnify Alyeska by contract. This 1is not an option open
to smaller companies such as ourselves.

We believe in taking responsibility for our ownactions and
insuring these activities to the extent possible. Ships which
we used were members of TOVALOP and always provided $700 million
of P&l 1insurance; and we as shippers always met the financial
responsibility requirements of the State of Alaska and are
members of CRISTAL. However, to be required to indemnify others
such as Alyeska for their negligence and in such a substantial
sum as $1 billion not only seems unreasonable but is in fact
impossible. The result was our being prevented from continuing
to transport ANS to our refinery in Tacoma. The economic impact
of not buying barrels delivered on U.S. Oil vessels isestimated
to be over $5 million per year.

A subsidiary ol Ihe Time Oil Group



Representative C liff Davidson
18 March 1991
Page 2

The proposed House Bill Mo. 196 would limit the liability of the
spill responders such as Alyeska. Since it would apparently
satisfy Alyeska that its potential Iliability would be covered by
insurance available to shippers, we are hopeful that companies
such as ours would be able to transport ANS as they have done in
the past. It does not avoid or limit the liability of anyone
who spills oil nor do we believe it should. However, the oil
spill responder who did not create the spill is then permitted
to quickly respond to the clean-up need without taking on
unreasonable responsibility for the spill created by others.

Your help in advancing the proposed legislation will be greatly
appreciated.

Very truly yours,

U.S. OIL & REFINING CO.

W.C. Kitto
Vice President

paw/0169



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

e o

MEMORANDUM April 18, 1991
SUBJECT: Response Action Contractors
(CSHB 196 (Res))
TO: Representative Bill Hudson
FROM: Michael M. Ford "o

Legislative Counsel

Enclosed is an amendment requested by Andy Spear. It limits the extent to which
an oil spill response action contractor can shift to an oil spiller the contractor’
liability for damages caused by the contractor during cleanup of a spill.

As | understand it, the public policies behind this limitation are at least twofold: (1)
to help keep oil industry companies in business (by prohibiting contractors from
setting terms that are too onerous); and (2) to keep some incentive in place for the
contractor to act with care when performing its response action duties.

However, | have one caveat to mention: inherent in any approach that limits
agreements between parties where one party provides services to another is that the
limit can simply cause the services to become unavailable. If enough response action
contractors do not "like" the limitation of the enclosed amendment, the contractors
can simply refuse to contract.

Please let me know if | can be of further assistance.

MFF:pl:gc
91-274.plm

Enclosure



Alaska State Legislature

HOUSE OF REPRESENTATIVES

Special Committee on Oii and Gas P.O. Box V

Bill Hudson - Chairman State Capitol
Juneau, Alaska 99811

Official Business

April 24, 1991

To: House Judiciary Members

From: Representative Bill Hudson
Chairman, House Special Committee on Oil and Gas

Re: CSHB 196 (Jud)

ISSUE DEFINITION

At the beginning of this session Tesoro and Conoco came to me with
a problem they were experiencing which threatens the very existence
of their respective companies which in turns threatens the royalty
share of the state of Alaska for Milne Point oil and most
importantly the jobs of over 500 Alaskans 1in the Kenai Peninsula.
As the Chairman of the House Special Committee on Oil and Gas, |
felt this was an appropriate area of concern for the committee and
legislation was later introduced in an attempt to find a resolution
to the problenm. Several hearings have been held and as is often
the case in the formulation of public policy, this legislation has
been substantially modified.

Simply put, under current law oil spill response action contractors
(RAC) ~in Alaska are experiencing a severe legal problem:
specifically a RAC could be sued for its actions taken to clean up
an oil spill, despite the fact that the RAC did not have any

] involvement in spilling the oil. Furthermore, a RAC could be held
strictly liable for cleanup damages for a spill which they did not
cause - a dangerous standard to hold someone responding 1in a

crisis atmosphere to.

In response to this situation, some RACs have sought to protect
themselves from possible lawsuits by requiring that those companies
contracting with them for <clean up services be able to meet
standards of financial responsibility. In the case of Tesoro and
Conoco, they must provide $ 1 billion dollars 1in direct action
insurance before Alyeska, the RAC for PWS, will guarantee cleanup
services for tankers under contract to these companies.

Tesoro and Conoco are unable to obtain the $ 1 billion dollars in
financial responsibility and unless the legislature acts this
session are in danger of going under.



Although this matter will 1in all likelihood eventually be solved
in court, the legislature, through passage of CSHB 196 (JUD) can
remove any legitimate reason for a RAC"s excessive 1insurance
requirements.

Two companies have already withdrawn from the TAPs tanker trade as
a result of Alyeska®"s provisions. This 1is a critical situation
requiring immediate attention.

The United States Congress, California, Washington, Hawaili,
Florida, Texas, Virginia, Delaware, Mississippi and Georgia have
limited oil spill clean up contractors to a gross negligence
standard. This is a nationally recognized problem. What CSHB 196
(JUD) proposes to do is to shift, not reduce. for 15 days, the
liability for acts of simple negligence during an oil spill cleanup
from the RAC to the party responsible for the spill so long as the
RAC"s act or omission is not contrary to the orders of the state
or federal on scene coordinator or substantially deviates from the
oil spill <contingency plan. This change will keep Alaska“"s
liability law as strong as any in the nation.

Passage of this legislation helps Tesoro and Conoco by removing
any legitimate justification Tfor the $ 1 billion financial
responsibility that Alyeska 1is requiring. Alyeska 1is not
supporting this legislation; despite that fact that this bill gives
Alyeska the federal standard it seeks with the one exception being
that a RAC loses the federal standard of gross negligence 1if it
substantially deviates from the contingency plan. Alyeska has no
direct economic interest in seeing this problem solved this year -
- it is Tesoro, Conoco and others that will pay the price of our
inaction. Alyeska has stated that it will not continue a response
services agreement beyond June 30, 1991 absent some change 1in the
current situation.

CSHB 196 (JUD) will directly help both Tesoro and Conoco and both

companies have strongly wurged 1its immediate passage. This
legislation will also help other RACs throughout the state, for
example CISPRI in Cook Inlet. During the last legislature,

legislation was passed requiring substantial improvements in
contingency planning, which often Includes the use of cooperatives
or contracts for cleanup services. Shippers 1in Cook Inlet have
demonstrated a reluctance to join CISPRI because of their possible
exposure to liabilities in responding to spills that are not their
own . Passage of CSHP 196 (JUD) will specifically address that
concern.

Il urge you to carefully consider this legislation and hope you will
join with me in endorsing its swift passage.



SPONSOR STATEMENT IN SUPPORT OF CSHB 196 (JUDICIARY)
Bill Hudson Chairman, House Special Committee on Oil and Gas
April 28, 1991

The events of past years have resulted in a heightened awareness of
the need for strong oil spill cleanup capability and the protection of
the public from damages caused by such accidents. Spills from the
Torrey Canyon, the Santa Barbara oil well incident, the IXTOC #1
blowout, the grounding of the Arco Merchant , the Amoco Cadiz and
finally the Exxon Vvaldez incidents all gravely punctuated the need
for new laws.

With the advent of Alaska's legislation requiring strict liability for
spill damages (Ch. 112, SLA 1972) , ol spill response action cleanup
contractors (RAC's) became exposed to unlimited strict liability.
This created a difficult situation for RACs and legislative efforts
were then made to reduce the threat of such law suits (Ch. 39, SLA
1989 & Ch. 191, SLA 1990). Nevertheless, today a cleanup
contractor can still be held strictly liable for damages in cleaning
up a spill that was not caused by the RAC.

CSHB 196 proposes to shift the liability for acts of simple
negligence during an emergency oil spill cleanup from the RAC to the
party responsible for the spill, so long as the RAC's act or omission
IS not contrary to the order of the state or federal On Scene
Coordinator (OSC), or substantially deviates from the applicable oail
spill contingency plan. This will be accomplished by amending AS
46.03.822 and 823 and by adding section AS 46.03.825. As amended,
the bill now limits the exemption to 15 days, and calls for a
complete study to be done by the next legislative session on this
complex issue. To ensure that this will be done, the bill also
contains a sunset provision of one year.

| first became interested in this matter when Tesoro and Conoco
came to me with the problems created in meeting the financial
responsibility requirements of $1 Billion placed on them by Alyeska
as a condition of Alyeska providing necessary oil spill cleanup
service in Prince William Sound. Because of the direct action aspect
of the insurance, Tesoro and other companies without the ability to
self insure, are not able to meet the requirements and are now
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operating under a temporary wavier in Prince William Sound. This
wavier will be revoked June 30th of this year. If the legislature
does not act now, it may be impossible for these companies to
transport A-N-S crude to refineries in Cook Inlet. | believe that
even if Alyeska does not lift it's financial responsibility
requirements, passage of this bill will remove the legal
justification for those requirements.

| would like to make it clear that aithough the sunset amendment
narrows the bill to solving the Alyeska/Tesoro difficulties, it is not
the only reason the bill was introduced. On June 30 of this year, HB
567 will take effect requiring significant oil spill cleanup
capabilities be demonstrated by the industry. Statewide, ol
facilities and operations without the financial resources to have
their own cleanup capability, will have to turn to spill cleanup
cooperatives and cleanup RACs for the cleanup services by law. At
this time those operators have been reluctant to join cleanup co-ops
partly because of their exposure to unlimited liability. In addition,
cleanup contractors have become sensitized to the liability issue
and are now reconsidering offering their services.

This bill will also make it possible for innocent parties to respond
to oil spills without fear of law suits for acts of simple negligence.
So, if a fisherman discovers a mystery spill, he can immediately
respond - without calling his or her lawyer first. In addition, by
being more consistent with other states and the federal law, large
RACs such as the Marine Response Corporation (MSRC) will be more
inclined to respond to spills in Alaska and perhaps even locate here.
This bill has no effect on the responsibilities for cleanup or on the
planning standards enacted by the legislature in 1990.

There has been considerable support for CSHB 196 and there has been
some concern and | believe that we have addressed the majority of
those concerns. Working with the Citizens Advisory Council, the ol
industry, environmental groups, and fishing organizations, we have
prepared this final version of the bill. Other states looking at
similar measures have enjoyed support from many environmental
groups, fishing groups, the Coast Guard as well as the oil industry.
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In summary, CSHB 196
1. Shifts the liability for damages caused a RAC's simple
negligence during the first 15 days of oil spill cleanup to the spiller
so long as the RAC.
a. Does not cause personal injury.
b. Does not violate an order of the On Scene Coordinator.
c. Does not substantially deviate from the applicable oil
spill contingency plan.
2. Calls for a study of the state's liability laws to be done by
next legislative session.
3. Sunsets these provisions in one year so this legislature
will be able to reconsider the issue.



Alaska Environmental Lobby, 1Inc.
907-463-3366
P.O. Box 22151 Juneau, Alaska 99802 Fax 907-463-3312

HB 196: RESPONSE ACTION CONTRACTOR LIABILITY

The Alaska Environmental Lobby opposes HB 196. HB196
attempts to lessen the liability of response action contractors
(RAC); the businesses with whom oil shippers contract to cover spill
response and clean-up. By giving professional spili responders
variance from normal liability rules, Alaska takes the risk of
exposing our natural resources to yet, another insufficient response
to and clean-up of a major oil spill.

This bill has been presented as a means to assist a small
Alaskan oil shipper who is currently unable to meet the bonding
requirements of the only response action contractor available in its
area of operation. Alyeska, the only RAC ir. the Prince William
Sound, has required a one billion dollar bond of Tesoro, in order to
act as its RAC in the event of a spill. This bond is not a legal
requirement, but rather a "cost of doing business.” It will however,
put Tesoro out of business, as they can not post the bond.

Although the passage of HB 196 may persuade Alyeska to
lower its bonding requirement and thus allow Tesoro to stayin
business, there is no guarantee that this will occur. Alyeska will
still be able, at any time, to raise the figure and once again, threaten
to put Tesoro out of business. After the bill passed House Resources
last week, Mamie Issacs of Alyeska stated that the bill "does not
allow us to relax our liability standards." ( Penninsula Clarion,
4/18/91.)

Aside from not provided a guaranteed means of lowering
Alyeska's bonding requirement of Tesoro, the bill could have the
following adverse effects:

* RAC's may not be as careful & liability is limited. This
bill would give RAC's incentives to use less than efficient methods
and cheaper materials, and to expend less than their best efforts to

contain and clean up a spill. While the days immediately after an oll

AAKXCENTER FCR THE EM IRONVIFNT = ALASKACHART*R SIERRACIUB = ALASKA FRIENDSOF Tilll EARTH
ANCHORAGE AUDUBON SOOEN_= ARCTIC AUOUBON SEIEIN «JEAN ARCOALITION = DENALI CITIZENS COUNCIL
EENOLGROU SIRRACLLE « JUNEAU AUDUBON SOCIETY « IINEAU CGROUP. SIBRRACLLB
KAGHEW K CI]\SR/ATIG\I SOCIFT> = KENAIL PENINSULA AUDUBON SICIETY @ KNIK CANOERS ANDKAVAKERS
KNIK CROLP. SIER%CLLB *KODIAK ALDI BON SCCIETY = LYNN CANAL CONSERVATICN « NORTHERN ALASKA BNVIRONVENTAL CENTER
FRINE WH LIAV SOUND CONSERVATION ALLIANCE = STTKACONSERVATION SCCIETY @ SOUTHEAS - ALASKA CONSERVATION COUNCIL
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spill will always be a crisis situation, RAC's should be trained to
respond under exactly these circumstances:

** Not requiring the responders to substantially comply
with an articulated, existing, contracted-for, State-
approved contingency plan is ludicrous. Why have a planning
process if the industry is not expected to follow the plan?;

**  The question remains whether someone will always ultimately
be liable. By "shifting"” liability back to the spiller,
claimants may not always be ?ble to recover on damages
caused by an RAC. If the spiller is unknown, abandons the spill, is
insolvent or otherwise removes its assets, or receives special
"Immune" status by way of a spill settlement, parties injured by the
RAC may be left without recourse other than the state.

Tesoro's bonding problem must be resolved in a way
other than by potentially degrading the environment with HB 196.
Don't we value our sensitive coastal areas and our pristine landand
water as much as the state of New York, with its paved-over lands
and comparatively tiny oil shipping areas, which has resisted
passage ot a bili similar to HB-196 for several years? If the intent
of the bill is to make certain that Tesoro can continue to operate in
Prince \Alliam Sound, then address the issue directly. Why does
HB 196 fail to address this issue and instead promotes new and
unparalleled levels of irresponsibility among professional response
action contractors who are trained to and indeed make their livings
by answering the call to clean up oil?

Issue Paper prepared by Mary Irvine and Marna Schwartz for AEL 4-21-91



Introduced by: Brown

KENAI PENINSULA CAUCUS
RESOLUTION NO. 91-5

A RESOLUTION OF THE KENAI PENINSULA CAUCUS CONCERNING "OIL SPILL
RESPONDER®"S LIMITED IMMUNITY."™

WHEREAS, it is 1in the interest of the citizens of the State of
Alaska and the Kenai Peninsula Borough to ensure that qualified,
highly trained oil spill response organizations are in place and
ready to respond to all spills; and,

WHEREAS, the success of a spill response organization depends
upon spill response contractors as well as countless fishermen,
subcontractors, and other part-time professionals and specialists
who must be prepared on an emergency basis to act swiftly and
unhesitantly in the face of adverse circumstances and often with
far less than complete information; and,

WHEREAS, these responders will be deterred from performing clean—
up activities on behalf of the person or persons actually
responsible for the spill if they are unduly exposed to unlimited
liability in the course of their response activities.

NOW, THEREFORE BE IT RESOLVED by the Kenai Peninsula Caucus that
the spill response contractors, including fishermen,
subcontractors and part-time professionals and specialists, who
perforin in response to an oil spill to be best of their abilities
and following the directions of recognized state and federal
authorities, should be afforded limited immunity from lawsuits
arising as a consequence of their response activities; and,

BE IT FURTHER RESOLVED, that the Kenai Peninsula Caucus supports
and encourages Alaska State legislation which grants any person
who responds to an oil spill, caused by another, 1immunity from
liability from all costs and damages except in cases where the
responder acts with gross negligence or willful misconduct, or
causes personal injury or wrongful death; and,

FURTHER BE IT RESOLVED, where limitations on immunity are granted
to responders, it is important that victims be fully protected
and compensated for damages, and the party responsible for the
spill in the first instance shall be liable for any damages
caused by responder®s simple negligence.



COPIES of this Resolution shall be transmitted to the Honorable
Walter Hickel, Governor of the State of Alaska; and members of
the Alaska House and Senate Resource Committees and Special
Committees on Oil and Gas.

PASSED BY THE KENAI PENINSULA CAUGpPS this 22md day of March,

1991.
t S

(3/8/91)
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QUESTIONS AND ANSWERS REGARDING CSHB 196 (JUDICIARY)

1. DOESN'T EXISTING LAW ALREADY LIMIT THE LIABILITY OF CLEANUP
CONTRACTORS?

AS 46.03.823 adopts the common law liability rule of simple
negligence. For RACs who had no involvement in the spill itself,
that is not a limitation on liability. Additionally, AS 46.03.823
provides that, under a number of poorly defined circumstances, the
innocent RAC may be strictly liable for any damage caused during

spill cleanup.

2. WHY SHOULD WE LIMIT THE LIABILITY OF OIL SPILL RACS?

Oil spill RACs are responding to an emergency 1in a crisis
atmosphere. As a result, they are particularly vulnerable to
lawsuits. Alaska has recognized this by Jlimiting liability to
"gross negligence” for people who respond to other kinds of
emergencies - including medical emergencies and disaster
emergencies. AS 09.65.090-091.

The threat of lawsuits can deter people from becoming oil
spill cleanup contractors, and can cause unnecessary delays by

existing contractors in implementing spill response.

T DOESN'T ALASKA HAVE PLENTY OF OIL SPILL CLEANUP CAPABILITY
DER EXISTING LAW?

3. BU
EVEN UN

Yes, a lot of people came forward to help cleanup the Exxon
Valdez spill. However, this was after Exxon, one of the largest
companies in the world, acknowledged responsibility for cleanup.

This 1is not always the case.

Moreover, there are many areas of the State that do not have



spill cleanup capability. Last year, the legislature significantly
increased oil spill cleanup capability requirements. The new law
takes effect this June, and 1in most places in the state, oil
terminals and shippers - particularly small ones - are expected
to be unable to meet those requirements.

We have already seen Alaska®s ~cleanup liability laws
threatening the availability of necessary oil spill cleanup
services 1in Prince William Sound. People have been reluctant to
join the new Cook Inlet spill coop (CISPRI) because of potential
liability. A Juneau contractor testified in the House Resources
Committee that it was reconsidering 1its entry into the field
because of liability concerns. The oil industry®s new nationwide
cleanup corporation - MSRC - has made it clear that it 1is
uninterested in locating assets in any state that does not limit
oil spill cleanup contractor liability.

Aggravating the problem 1is the fact that the United States
Congress, and the legislatures of California, Hawaii, Washington,
Texas, Florida, Virginia and Delaware have already adopted a "gross
negligence" standard for oil spill cleanup contractors. A number
of other states will be following suit shortly. Being among a
shrinking minority of states with unlimited cleanup contractor
liability, Alaska will find itself at an even greater competitive

disadvantage in attracting necessary resources.

4, ISN'T HB 196 A SPECIAL-INTEREST BAIL-OUT BILL TO HELP TESORO
OBTAIN CLEANUP COVERAGE FROM ALYESKA?

As a result of existing law, Alyeska has conditioned the

availability of cleanup services for Tesoro®"s transportation of



crude oil through Prince William Sound on financial responsibility
terms that Tesoro can"t meet. Whether or not Alyeska®"s demands are
reasonable or constitute an overreaction to the problem, the
existing liability problem that prompted Alyeska®s decision 1is
real. The Alyeska situation presents the most current, dramatic
illustration of this Jlarger problem. It is, however, only a
symptom of Alaska®"s unreasonable liability rules for oil spill
cleanup contractors - one that has already spread to other areas
of the state, and will spread further as Alaska®s new cleanup

requirements take effect.

5. ALYESKA HAS INDICATED THAT IT IS UNSATISFIE
T(\IJE%CI?ICIARY. WHY PASS THIS BILL IF

RO/CONOCO/ALYESKA PROBLEM?

The goal of this legislation 1is not to "fix" a private

WITH CSHB
T FIX

ISFIED 196
IT  WON THE

dispute. However, the Alyeska/Tesoro situation was precipitated,
in substantial part, by an unreasonable liability environment.
That 1is a legitimate legislative concern. CSHB 196 (Judiciary)
would define an oil spill RAC"s liability in essentially the same
way as new federal law, and the laws of our sister coastal states.
Whether a particular RAC - be it Alyeska or anyone else - chooses
to remain unreasonable is not something that should influence this

basic public policy decision.

s. _CAN'T WE JUST PROVIDE THAT OIL SPILL RACS CAN BE INDEMNIFIED
FOR THEIR SIMPLE NEGLIGENCE?

Congress, and other states, hav*. considered, and rejected,
indemnification as an alternative approach to limited liability.
Indemnification has three different problems:

1. When a crisis occurs, there will be no time to negotiate



an indemnification agreement. Indemnification has been used
to limit the Vliability of hazardous <chemicals ~cleanup
contractors, since that type of cleanup is normally preceded
by months of study and negotiation. However, since oil spill
cleanup RACs operate in a different environment, the Tfederal
government and other states have realized that the
indemnification approach doesn®"t work here;

2. Indemnification does not prevent a person from being sued.
It merely promises that someone might pick up the bill for the
lawsuit later. The point of limited liability legislation is
to remove the threat of litigation itself; and

3. Under HB 196, the liability for the cleanup contractor”'s
negligence is transferred to the spiller. However, since oil
spill cleanup is often done under contract with the state, an
indemnification approach would transfer that liability fronm
the RAC to the public. The spiller, rather than the people of
Alaska, should pay for the consequences of good faith cleanup

actions.

7. DOES THIS BILL "WEAKEN" ALASKA'S LIABILITY LAWS?

With respect to the spiller, the bill strengthens Alaska law
by making it clear that the spiller 1is responsible for damages
caused by cleanup contractors.

With respect to the cleanup contractor, the legislation
strengthens existing law by attaching consequences to the cleanup
contractor®"s failure to substantially comply with a contingency
plan which it authored, or which it agreed to follow by contract.

Remember that, under existing law, the RAC 1is neither the holder



of, nor legally responsible for, the contents of the contingency
plan. That responsibility falls on the spiller (i.e. the tanker
operator). This positive aspect of the legislation was a principal
reason why the Prince William Sound Regional Citizens Advisory
Committee, and the Citizens Oversight Council, withdrew any

objections to the legislation.

s . _ TRANSFERRING THE LIABILITY TO THE SPILLER IS FINE, BUT WHAT
HAPPENS [F THE SPILLER IS INSOLVENT, OR CAN'T BE FOUND?

As a result of recent state and federal legislation, the
possibility of inadequate compensation from the spiller has been
minimized.

First, with respect to tankers, Alaska law subjects both the
tanker owner/operator and the owner of the oil to unlimited strict
liability for all damages. This will often result in two "deep
pockets"™ in the event of a spill.

Moreover, all major oil handling activities in the state must
post substantial financial responsibility under both federal and
state law. These financial guarantees are accessible by any
injured party, irrespective of the spiller®s financial solvency.

Finally, there now exists a state fund to insure the adequacy
of state cleanup funds. More importantly, Congress has now created
a $1 billion/incident federal fund which is available to anyone who

cannot obtain satisfaction from the responsible parties themselves.



Simple Negligence:

"A person is negligent if he does not use reasonable care. Negligence may result from action or inaction. A person is negligent if he does not act
as a reasonably careful person would act under similar circumstances. In this case you [the jury] must decide whether or not defendant used
reasonable care under the circumstances.”

..Wilson v. State. £69 P.2d 1292, 1295 (Alaska 1983)

Gross Negligence:

"[M]ost courts consider that ‘gross negligence’falls short of a reckless disregard of consequences, and differs from ordinary negligence only in degree,
an”™ not in kind...[i]t signifies more than ordinary inadvertence or inattention, but less than conscious indifference to consequences; and that it is,
in other words, merely an extreme departure from the ordinary standard of care."”

..Storrs v. Lutheran Hospitals. 661 P.2d 632, 634, n. 1, (Alaska 1983)
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WHAT IS THE REGIONAL CITIZENS
ADVISORY COUNCIL (RCAC)?

The Regional Citizens’ Advisory Council (RCAC) was established in
response to the Exxon Valdez oil spill to be a regional citizens’ oversight
organization. Alyeska Pipeline Service Company, the operator of the Trans
Alaska Pipeline Terminal at Valdez, worked cooperatively with the
citizens affected by the spill to form RCAC. Members include:

Communities in the affected area:

City of Cordova

City of Homer

City of Kodiak

City of Seldovia

City of Seward

City of Valdez (2)

Kodiak Island Borough

Kenai Peninsula Borough
Alaska State Chamber of Commerce
Chugach Alaska Corporation
Cordova District Fishermen United
Kodiak Village Mayors Association
National Wildlife Federation
Prince William Sound Aquaculture Corp

HOW WAS RCAC ESTABLISHED?

After the spill, the state required Alyeska to submit an aggressive new
prevention and response (contingency) plan. The Alaska Oil Spill
Commission had strongly recommended increased citizen involvement.

fth Avenue, Suite 500 ¢« Anchorage, Alaska 99501-2254 « 907 /2777222 +« FAXI|272Z-4523



RCAC emerged from this process, incorporating as a nonprofit to insure
independence. The resulting contract with Alyeska requires that it
provide an annual budget of $2 million for “as long as oil flows through
the line" and ready access to all it facilities. The federal Oil Pollution
Act of 1990 reinforced this action and specified terms.

WHAT IS THE STRUCTURE OF RCAC?

A sixteen-member board and staff accomplishes its goals primarily

through three working committees:

Port O_Iperations_and Vessel Traffic Systems (POVTS)
Oil Spill Prevention and Response (OSPRC)
Terminal Operations and Environmental Monitoring (TOEM)

Additionally, a SClentific Advisory Committee (SAC), comprised of
scientists and technical experts, reviews research proposals and advises
the working committees and the council on technical issues.

The contract specifies that RCAC committees will perform:

independent research and monitoring of oil spill prevention and
response efforts |

tanker safety _ _
environmental effects of terminal operations.

RCAC uses this information to develop recommendations for
environmental safeguards to Alyeska and government regulatory agencies.

THE RCAC IS INDEPENDENT OF ALYESKA

“The Council is willing to participate in the citizens’ advisory process
for the public and Alyeska on a permanent basis only on the conditions
that it be truly independent from Alyeska and that Alyeska provide the
Council with a permanent source of adequate funding." (Alyeska/RCAC

WHY IS RCAC NEEDED?

A major lesson learned from the Exxon Valdez spill is that oil
transportation is a risky business, and the people who bear the burden of

contract)



that risk must be involved at all levels of decision making. No substitute
exists for local knowledge experience and commitment. Often we have
been adversaries working against one another rather than citizens’

cooperatively seeking progress and improvements.

STATUS AND UPDATE ON
COMMITTEE ACTIVITY:

Oil Spill Prevention and Response Committee (OSPRC)

e Alyeska C-Plan Comments: To date, the OSPRC has provided comments
on Appendix A. Scenarios, Appendix D. Training, and Appendix E.
Community and Fishing Vessel Involvement. The Council has approved
all three sets of these comments.

e State 1991 Response Plan for Exxon Valdez Oil Spill: OSPRC drafted
comments on this plan and the council approved them.

e State Oil and Hazardous Materials Substance Discharge Prevention and
Contingency Plan Comments: The committee provided comments to DEC
on their draft Prevention and Contingency Plan and hired two experts to
comment also. DEC requested additional comments and assistance from
OSPRC to refine the plan in greater detail due to the caliber of

comments and demonstration of commitment.

e Transition Issue Resolution: OSPRC drafted a resolution expressing
concern with the 72-hour transition and nearshore response issues for
address by the council. This position is being used by RCAC
representatives in the Alyeska Contingency Plan Steering Committee

and its working groups.

e Alyeska Contingency Plan Steering Committee and Working Groups:
OSPRC members are actively involved in the technical working groups
under the Steering Committee. Members work with others to improve
the contingency plan. OSPRC members sit on the
dispersants/burning/bioremediation, oily waste and the nearshore
protection, and beach cleanup working group.

e “Safe Spill" Literature Search and RFP: Members of the committee
supported a literature search for “Safe Spill," a non-toxic,.,
biodegradable crude oil substitute. Currently, the draft RFP is in the
final stages of development and should be forwarded to the council by
the March 21-23 meeting.



White Papers: The committee is contracting for white papers and
briefings in several key areas and has identified potential experts for
papers on small-boat technology, risk assessment, and bioremediation.
The ECO risk assessment contract, which analyzes the Alyeska Risk
Assessment Document by Technica, is under way. The small-boat
technology contract was recently finalized and should be completed by

May.

Port Operations and Vessel Traffic System s

Committee (POVTS)

POVTS reviewed proposed changes in the Vessel Traffic System and a
letter has been sent to the Coast Guard requesting information regarding
its decision to utilize a dependent surveillance system in Prince

William Sound. -V

Vessel escort procedures have been reviewed, and letters have been sent
to shipping agencies and pilots seeking their views on the desirability
of having a tug attached during a portion of the transit. A subcommittee
will address this issue. Its members have observed the operation of
tractor and conventional tugs in Puget Sound March 1, 2, and 3 and will
report its findings to the council.

POVTS committee commissioned Jim Dickson, safety officer at the
Sullom Voe Harbor Authority, Shetland Isles, to develop a document
which identified oil spill prevention actions that are appropriate to
Alaska and Prince William Sound. RCAC recently received the second
draft of his report, and it is being circulated for public review through

April 22, 1991.
POVTS reviewed the proposed Coast Guard regulations pertaining to the
requirement for double hulls on tankers drafted a position paper and

submitted it to the council for its endorsement and support.

Terminal Operations and Environmental Monitoring

Committee (TOEM)

TOEM opened an office in Valdez last month. Current activities include:
Setting up a series of public meetings in the communities of Prince

William Sound to identify the public’s environmental concerns about oil
industry activities. These meetings will likely take place in late April

or early May.



e Soliciting a critical analysis of the design and modeling of Alyeska’s air
monitoring program in the Valdez area.

« Hiring a consultant to complete an inventory of actual and potential
sources of environmental pollution stemming from terminal and tanker
operations. These issues will be catalogued in a computerized “matrix”

for ready access.

e Drafting a request for proposals for a report on the likely fate and
effects of hydrocarbons emitted into the air during tanker loading at the
Alyeska terminal. If warranted, the next step would be an actual field
study.

e The ultimate task of the committee is to physically monitor effects on
the environment caused by oil industry activities in Prince William
Sound. This comprehensive environmental monitoring program is a
significant scientific undertaking that will require extensive field work
over several years. Most of what the committee is doing now is in

preparation for this task.

Scientific Advisory Committee (SAC)

e« SAC has established request for proposal procedures, completed a
biological monitoring and socioeconomic modeling RFP for RCAC
approval and has reviewed the OSPRC’s "safe spill" RFP.

All committees meetings are open to the public, and in 1991 committees
plan to hold their meetings in member communities to keep the public

involved and informed.
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mede an .southeast Alaska hiring boats, but -said Almqulsland bis brother,’ Robert

stale ferry Barry Monning .
Informol rship ‘agreement* to buy'was keeping his bronise to tall: lo Robinson JA]@JI )
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Km<patr|ck, rector of the stale Division cone that chegp, and |” haven'byet heard a sﬂ
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provide the anounts or tem's of the leans, ng that would meke me consider but working [0 keep his boats on
The first boet the partnership bought wo* spmdrgume In Jail. And, like | say. | wes winter and Into the
the Double Eadle, a 62-fod wooden vessel. . bribes or anything surmmer of In Isle summer of 1989, he
In a deposition last year, Robinson said the mrlrgx spill, mede an agreerrent with Exxon that set bis
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ev\% taklng flits from boat owners wes By the end of JE{Q, Robinson's probIems

Bui sad he first met Olrstead the lace. He refused an Interview for dready starting. Exxon_had begun

nonth nfirr ol spill when the banker came  this story thro_g1 his wife, but the said he Inve_stlgata[g the relationship bstween
Robinson Alexander al

tolook nl the Double Eagle, which wes lied wes only Exxon 1 ter receiving tips
up outside the ber. Webb said Roblniontold ~ Exxon attorney ric Sanders said from uchappy Robinson enployees.
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RAC Lianility, Summary of Recent
Legislation

State No LJabllity Time Limitfor Liability for Liability for Liability for Liability for Not Responsible
for Negli-  Limited Liab- Gross Neg- Intentional Personal Folllowina Nat. Party Uabla for
. . . Injury or Wrong- Contingency _
gence ility ligence Misconduct Plan or Lawful RAC Negligence
ful Death -
Authority
HB 196 X X X X X X
Federal X Xfi X X X X
X 1* X X X

California X X X
Delaware X X X X X

. X
Florida X X X X# X
Georgia X X X X X X
Hawalii X X X X # X
Mbs. X X X X X X
Texas X X X X# X
Virginia X X8 X X X X
Wash. xT X X Xi#

T Good faith requirement * Must be certified by State.
8§ Act of God, act ofwar, and act of third party are defenses. * Persona! Injury and wrongful death not specifically

mentioned.



"HOUSE AMENDMENT TO SENATE BILL NO. 2987
i

To the Secretary of the Senate:

This is to notify you that the Bouse of Representatives adopted the following amendment(s):
| -t

AMENDMENT NO. 1

Amend by striking all after the enacting clause and

inserting in lieu thereof the following:

8~* SECTION 1. This act may be cited as the Mississippi

9. Liability of Persons Responding to Oil Spills Act.

10- SECTION 2. For the purposes of this act the term:

11~* (a) "Damages" means damages of any kind for which

12. liability may exist under the laws of this state resulting from,

13. arising out of, or related to the discharge or threatened

14. discharge of oil;

15. (b) "Discharge" means any emission (other than natural

16. seepage), intentional or unintentional, and includes, but is not

17. limited to, spilling, leaking, pumping, pouring, emitting,

18. emptying or dumping;

19* (c) "Federal on-scene coordinator” means the federal

20. official predesignated by the U.S. Environmental Protection Agency

21. or the U.S. Coast Guard to coordinate and direct federal responses

22. under subpart D, or the official designated by the lead agency to

23. coordinate and direct removal under subpart E, of the National

24. Contingency Plan;

25. (d) "National Contingency Plan" means the National

26. Contingency Plan prepared and published under Section 311(d) of

27. the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as
103-BAT? _aja #
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28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

amended by the Oil Pollution Act of 1990, Pub. L. NO. 101-380, 104

Stat. 484 (1990);

(e) "Oil" means oil of any kind or in any form,
including, but not limited to, petroleum, fuel oil, sludge, oil
refuse and oil mixed with wastes other than dredged spoil; but
does not include petroleum, including crude oil or any fraction
thereof, which is specifically listed or designated as a hazardous

substance under subparagraphs (A) through (F) of Section 101(14)
of the Comprehensive Environmental Response, Compensation, and
Liability Act (42 U.S.C. 9601) and which is subject to the
provisions of that act;

(f) "Person" means an individual, corporation,
partnership, association, state, municipality, commission, or

politicalsubdivision of a state, or any interstate body;

(g9) "Removal costs" means the costs of removal that are
incurred after a discharge of oil has occurred or, in any case in
which there is a substantial threat of a discharge of oil, the
costs to prevent, minimize or mitigate oil pollution from such an
incident;

(h) "Responsible party" means a responsible party as
defined under Section 1001 of the Oil Pollution Act of 1990, Pub.
L. No. 101-380, 104 Stat. 484 (1990).

SECTION 3. (1) Notwithstanding any other provision of law,
a person is not liable for removal costs or damages which result
from actions taken or omitted to be taken in the course of
rendering care, assistance or advice consistent with the National
Contingency Plan or as otherwise directed by the federal on-scene
coordinator or by the state official with responsibility for oil
spill response.

(2) Subsection (1) does not apply:

(a) To a responsible party;

(b) To personal injury or wrongful death; or

s s O ¢ 1m >



60- (c) If the person is grossly negligent or engages in

61. willful misconduct.

62. (3) A responsible party is liable for any removal costs and
63. damages that another person is relieved of under subsection (1).
64. (4) Nothing in this section affects the liability of a

65. responsible party for oil spill response under state law.

66. SECTION 4. The Commission on Environmental Quality shall
67. promulgate any necessary rules and regulations in order to carry
68. out the provisions of this act.

69. SECTION 5. This act shall take effect and be in force from
70. and after its passage.

Further, amend by striking the title in its entirety and
inserting in lieu thereof the following:

AN ACT TO LIMIT THE LIABILITY OF PERSONS RESPONDING TO AN OIL
SPILL OR THREAT OF AN OIL SPILL IN A MANNER CONSISTENT WITH THE
NATIONAL CONTINGENCY PLAN AND THE OIL POLLUTION ACT OF 1990; TO
REQUIRE THE COMMISSION ON ENVIRONMENTAL QUALITY TO PROMULGATE

RULES AND REGULATIONS TO CARRY OUT THE PROVISIONS OF THIS ACT; AND
FOR RELATED PURPOSES.

oOga b~ WNPE

CHARLES J. JACKSON, JR.
Clerk oE the House of Representatives

i g&U)ul
mr3r. rivx. CAFrr.J
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By:
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al

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

i . J
Senators Bilbo, Hall To: Environment Prot, Cons

and Water Res

SENATE BILL NO. 2987
(As Passed the Senate)

AN ACT TO LIMIT THE LIABILITY OF PERSONS RESPONDING TO AN OIL
SPILL OR THREAT OF AN OIL SPILL IN A MANNER CONSISTENT WITH THE
NATIONAL CONTINGENCY PLAN AND THE OIL POLLUTION ACT OF 1990; AND
FOR RELATED PURPOSES.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSIPPI:

SECTION 1. This act may be cited as the Mississippi
Liability of Persons Responding to Oil Spills Act.

SECTION 2. For the purposes of this act the term:

(a) "Damages" means damages of any kind for which
liability may exist under the laws of this state resulting from,
arising out of, or related to the discharge of threatened
discharge of o0il?

(b) "Discharge” means any emission (other than natural
seepage), intentional or unintentional, and includes, but is not
limited to, spilling, leaking, pumping, pouring, emitting,
emptying or dumping;

(c) "Federal on-scene coordinator” means the federal
official predesignated by the U.S. Environmental Protection Agency
or the U.S. Coast Guard to coordinate and direct federal responses
under subpart D, or the official designated by the lead agency to
coordinate and direct removal under subpart E, of the National
Contingency Plan;

(d) "National Contingency Plan" means the National
Contingency Plan prepared and published under Section 311(d) of
the Federal Water Pollution Control Act (33 U.S.C. 1321(d)), as

amended by the Oil Pollution Act of 1990, Pub. L. No. 101-380, 104

Stat. 484 (1990);



28'.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

(e) "Oil" means oil of any kind or in any form,
including, but not limited to, petroleum, fuel oil, sludge, oil
refuse and oil mixed with wastes other than dredged spoil; but
does_ not_include petroleum, including crude oil or any fraction
thereof, which_is_specifically listed or designated as a hazardous
substance under subparagraphs (A) through (F) of Section 101(14)
_of the Comprehensive Environmental Response, Compensation, and
Liability Act_ (42 U.S.C. 9601) and which is subject to the
provisions of this act;

(f) "Person" means an individual, corporation,
partnership, association, state, municipality, commission, or

political subdivision of a state, or any interstate body;

(g9) "Removal costs" means the costs of removal that are
incurred after a discharge of oil has occurred or, in any case in
which there is a substantial threat of a discharge of oil, the
costs to prevent, minimize or mitigate oil pollution from such an

incident;

(h) "Responsible party" means a responsible party as
defined under Section 1001 of the Oil Pollution Act of 1990, Pub.
L. No. 101-380, 104 Stat. 484 (1990).

SECTION 3. (1) Notwithstanding any other provision of law,
a person is not liable for removal costs or damages which result
from actions taken or omitted to be taken in the course of
rendering care, assistance or advice consistent with the National
Contingency Plan or as otherwise directed by the federal on-scene
coordinator or by the state official with responsibility for oil
spill response.

(2) Subsection (1) does not apply;

(a) To a responsible party;

(b) «To personal injury or wrongful death; or



58.

59.

60.

61.

62.

63.

64.

65.

S.

(c) If the person is grossly negligent or engages in
willful misconduct.

(3) A responsible party is liable for any removal costs and
damages that another person is relieved of under subsection (1).
(4) Nothing in this section affects the liability of a

responsible party for oil spill response under state law.
SECTION 4. This act shall take effect and be in force from

and after its passage.

0. No. 2981 ST: CTff 3pifr Response ci™Bifrey.



91 SB179/AP
SENATE BILL 179

By: Senator Coleman of the 1st, Allen of the 2nd and
Hammill of the 3rd

AN ACT

To amend Chapter 5 of Title 12 of t.he O fficial Code

of Georgia Annotated, relating to water resources, SsO as to

provide for limited immunity from liability for persons
responding to an oil spill or threat of an oil spill; to
provide for definitions; to provide for applicability; to
provide for certain liability regarding removal costs and
damages; to provide for liability with respect to certain
responsible parties; to repeal conflicting laws; and for

other purposes.

BB IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

Section 1. Chapter 5 of Title 12 of the O fficial
Code of Georgia Annotated, relating to water resources, is
amended by adding at the end thereof a new article, to be

designated Article 7, to read as follows:

"ARTICLE 7

12-5-500. As U3ed in this article, the term:

(1) [Damages’ means damages of any kind for
which liability may exist under the laws of this
state resulting from, arising out of, or related to
the discharge or threatened discharge of oil.

(2)'Discharge' means any emission, other than

natural seepage, whether intentional or
unintentional, and includes, but is not limited to,
spilling, leaking, pumping, pouring, emitting,

emptying, or dumping.



(3) 'Federal on-scene coordinator' means the
federal official designated by the United States
Environmental Protection Agency or the United
States Coast Guard to coordinate and direct federal
responses under subpart D or the official
designated by the lead agency to coordinate and
direct removal under subpart E of the National
Contingency Plan.

(4) '‘National Contingency Plan' means the
National Contingency Plan prepared and published
under Section 311(1) of the Federal Water Pollution
Control Act, 31 U.s.C. 1321(d), as amended by the
federal Oil Pollution Act of 1990, Pub. L. No.

101-380, 104 Stat. 484 (1990).

(5) 'O il means oil of any kind or in any
form, including, but not limited to, petroleum,
fuel oil, sludge, ril refuse, and oil mixed with

wastes other than dredged spoil.

(6) 'Person’ means an individual,
corporation, partnership, association, state,
municipality, commission, political subdivision of
a state, or any interstate body.

(7) 'Removal costs' means the costs of

removal that are incurred after a discharge of oil

has occurred or, in any case in which there is a
substantial threat of a discharge of oil, the costs
to prevent, minimize, or mitigate oil pollution

from such an incident.

(8) 'Responsible party' means a responsible
party as defined under Section 1001 of the federal
Oil Pollution Act of 1990, Pub. L. No. 101-380, 104

Stat. 484 (1990).



12-5-501. (a) Notwithstanding any other provision
of law, a person is not liable for removal costs or
damages which result from actions taken or omitted to be
taken in the course of rendering care, assistance, or
advice consistent with the National Contingency Plan or
as otherwise directed by the federal on-scene
coordinator or by any state official with responsibility
for oil spill response.

(b) Subsection (a) of this Code section shall not
apply:

(1) To a responsible party;

(2) With respect to personal injury or
wrongful death;

(3) | f the person is grossly negligent or
engages in willful misconduct; or

(4) To a response under the Comprehensive

Environmental Response, Compensation, and Liability

Act of 1980 (42 U.S.C. Section 9601, et seq.).

(c) A responsible party shall be liable for any
removal costs and damages that another person is
relieved of under subsection (a) of this Code section.

(d) Nothing in this Code section shall affect the
liability of a responsible party for oil spill response

under any applicable state law.”

Section 2. All laws and parts of laws in conflict

with this Act are repealed.
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action that a responsible party has'or would liavo, by
reason of subrogation or otherwise," against any person.

(1) This section does not apply to claims for damages
for personal igjury or wrongful death, and does not limit
the right of any person to bring an action for personal
injury or wrongful death ander any provfedoaor principle

. Of law.

(1) Any payments made by;* responsible party to

> cover liabilities arising from a discharge of all!, whether

under thisdivision orany other provision offederal, state,
or local law, shall hot be charged against any royalties,
rents, or net profits owed to the United State*, tho state,
or any other public entity.

(k) Any action which a private or public individual Or
entity may havo against a responsible party under this
section may be brought directly by the individual or
entity or by the state on behalfof the individual dr entity.
However, the state shal not pursue any action on behalf
of a private individual or entity which requests the state
not to panne that action.

(1) For the purposes of this section, “vessels™means

Vessels as defined in Section 21 of the Harbors and
Navigation Code.
f .967tLh6ALl (a) (1) Exceptasprovided in subdivisions
(b) and (d), and subject to subdlvioan (c), no person,
including, but not limited to, an cdl spill cooperative, its
agents, subcontractors, or employees, shal be liable,
under this chapter or the laws of the state to any person
for costs, damages, or other claims or expenses as a rerult
of aTticsM taken or omitted in. good faithin the course of
rendering care, assistance, or advice in accordance with
tire National Contingency Plan, the state oil ’spill
contingmcy plan, or at the?direction ofthe adminKtrntor,
onsite coordinator, or the Coast Guard in response to a
spill or threatened spill of otL1

(2) The qualified hrnnunlty under this section shall

Wy

not apply, to any oil spill response action which is
tixcendistecit. with t>e directions of the Court Guard, the
director,or,in the absence ofoyenridingditectk5h*xrf they
>Coast'Guard or.the vdirector, +is inconsistent with
applicable ©ontfc*geapy> plans hnpieanented. under thobf

division. L : "
(3)  Notnhg in this section shall, fn any manner ot

respeat, ajJfactorimpairany causeofaction agfcmstoran
liability of any person or pérson* responsibleor the spifl,
for the discharged oil, orfor the tanker, barge, terminal,
;%|pel|ne, or facility Cram which the oil was discharged.
he responsible person or persons shall remain liabléfor
any andal damages arising from the discharge, including
damages arising from improperly carried out response
efforts, asotherwise provided by law. _ 1
ofty qualified Tramunfty under An section shaft
uuxj feRYpMRt rax feMMafMiksl aidUiittp wuiTusr TawT TMWI viv A|Lj9ﬁ:
WTCr VJI__VUVpiu FoT pC_TTWiIr “ tIW_U pjuuuuij puTpTSfo aT THT7
busracja<fresponding ts ed spillsand who to_rereHuIaUy
engaged as the iwoimw ef responding to nil apflls. No
immunity M attach to reapenee attidty after
expiration sf Ae firat69 days fartho parties déueribad

"tﬂoﬁﬁbo qualified naw wily trader this aeetiuu shaft

MenaioiMax geeadt Wiak jao aadi . VUAAIINIMY

engagez * thS'Stl resjpotas™* feuditcM flotd fce.JPersons
and ‘entjties who ar_e_gnaswfly_(?_edlcated a the

preseisa lo Haad rehabilitation of wilglife. Thereshrn be:n

no limitation on.the duration of the faBMinity?
Ncthing in tins section shah, in any manner or
respect, affector impair any causeofaction againstor any
I|ab|l|tyofany£artyor parfies responsible forf the spiD, ot
the rocpcuSAla “pwityf agents’ cra]}/doYecse and-
subeontraetora, for the discharged ofl. or for the broker
terminal, pipeline, or marine facility from which the oil
was discharged. | . 't
¢c) The responsible party or parties shall: _

1) Notwithstanding subdivision (b) or (h) of Section
867&56J} or any other provision of law, be strictly and

*/N\
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' 3 -reapocaefttfortt of Ba-a”enti, dmp foyeds; i*A>cantmctor*,
4 oran otl spill cooperative of which it it amiember or with

5 whichit has acontract or other arraitganent for cleanup

*6 of its ofl spils, unless it would have a defense to the

7
8

original *pifl.
(2) Remain strictly Kabfo for any and all damages

9 earising from the response effort* of a person other than
10 a person specified ta paragraph (1).

11
12
13

(d) Nothing in this section *hah immunize a
cooperative or any other person from liability for acts of
gross negligence arwilful misconduct inconnectionwith

14 mthe cleanup of a xpilL

13
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(e) This section shall not apply to any action for
personal injury or wrongful death.

(f) A*used In this section, d ‘“cooperative* means an
organisation of private persons which is established for
the primary purpose and activity of preventing or
rendering care, assistance, or advice inresponse to a spiH
or threatened spills of d_L

(g) Except for the responsible party, membership in a
cooperative shall not, in and of itself, be grounds for;
Mobility resulting from 'cleanup activities of tlie
cooperative:

(b) For purposes of thil section, there shall be a
rebuttable presumption that an act or omission described
in subdivision (a) was taken in good faith-

(1) In any situation tn which immunity is granted
pursuant to subdivirion (a) and a responsible party is not
liable, is not Hable for noneconomic damages caused by
another, or is partially or totally insolvent, the fund
provided for In Article 7 (commencing with Section
9670.46) shad, in accordance with its terms, reimburse
claims of any injured party for which i person who is

granted immunity pursuant to this section would
otherwise be liable

fff The iMwuiilly granted pursyant to subdivision (of
i1 AMolgl AR A vy RARIY & IVMIE Lvurtclauy W38
een trocfod wstb the admmisferafor to respend toed spills

it
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,WV leu? T5W . A ipHR
-T 7 aCfouaastiatari flhattem ter fofo

<vaOWCTWTuItWTy vOvpVvi*>ufvw TTWT* W ~pKuuli*l uuQ
offers to' |- traatg «+» wintmBy neeepthbfo tawwg in
aew tfa we vritis the ttiteail apiftw afagaacy plan aad
this chapteri

() (1) The immunity granted by this section simH
only apply to response efforts thatore undertaken after
the administrator certifies thnt contracts with qualified
and responsible persons are in place to estsnre art
adequateand expediiiom response to any foreseeable oH
spdl that may occyr.in marine waters for which tbc.
responsible party L( ) cannot be identified or (S) is
xmahlcor imwilling to respond, contain, and cleanup tbc
oilspillin an adoguatoeand tim ely manner. In negotiating
these contracts, the administrator shall, to the maximum
extentpracticable, procure the services o fpersons who
are willing to respond to oil spills with no, or lesser,
iImmunity than thatconferred by this Section, but, in oo ,
event, a]greaterlmmunl% The administratorshah make .
the certification required by thissubdivision on an artnoal
hods. Upon certification, the immunity conferred by this =
section draff apply to all response efforts undertaken
during the calendar year to which the certificalfon *
applies, hr the absence o f the certification required by '
this subdivision, the immunity conferred by this section
shallnotattach to any responseefforts undertaken by kny\
person xn marine waters.

(2) hraddition to tbe authority to negotiate contracts
described in (1) above, the administrator shall also be \
authorized to negotiate and enter wto indcm nificatic
agreements with qualified andfioandsdly responsible '
persons to respond to ad spills thatmay occur in marine
waters for which tbe responsible party (A) cannot be’
identified or (B) is unable or unwilling to respond,
contain, and cleanup the oil spill fn an adequate and
timely manner.

(3) Tbc administrator may indemnify response
contractors for (A) all damages payafjle by means of
settlement or Judgment that arise from response efforts
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otherwise apply, and (3) reasonably related legal coats

. ajod expense* inarmed by the responder, provided that
tndemnification sbaU only apply to mtponm efforts

undertaken after tho expiration o fany immunity that
may exist as She result of the contract negotiations
authorized la this subdivision. In negotiating these
contracts, theadministratorshall tv thomaximum extent
practicable, procure tbe services of persons who are
willing to respond to oilspllh vritb hoi or as little, rightto
indem nification as possible. ASindem nification shall be
paid by tbe mdmkastrabuT from the QQ Spill Response
Trust Fund

(k) (1) With regard to a person who is regularly
engaged in the business o f responding to oil spills, the
immunity conferred by dm section shallnotapplytoauy
response efforts by tbrtperson thatoccur later than GO
days alter tbe Brat day the persons response efforts
commence.

(2) Notwithstanding the limitatioa contained in
paragraph (I), the administrator may, upon making all
tire following findings, extend the period o ftime, not to
extxed30days, duringwhich the immunityconferred by
this section applies to response efforts:

(A) FhfC to inadequate or incomplete containment
and stabilization, there exists a substantial probability
that the size o fihe apdl willsignificantly expand and (i)
threaten previously uncontaminated marine or Land
resource* (is) threaten already contaminated marine or
land resources with substantialadditional contamination,
or (iil) otherwise endanger the public safety or welfare.

(B) The remaining work is-of soch a difficult or
perilous nature thatextension o fthe-immunity iadearly
In the public interest

(C) No other gqualified and financially responsible
contractor is prepared and willing to complete tho
response effortin theabsence o ftheimmunity,oralesser
immunity, as negotiated by contract.

(3) Theadministratorshallprovide five daysnotice of
his or her proposed decision to either extend, or not

©OONOUITA~WN

32
33

extend, tho immunity conferred by this *flcdiA,& I(
Interested parties shall be given an opportunity to’~r*
presentoraland written evidence atan inform alhearing.’
In makinghisor herproposeddecision, tbcadmmistntm
shall specifically seek and consider tbe advice of the G
relevantCoastGuardrepresentative. Theadministrator's <:y.
ckc&ion to notextend the immunity shall be announced vy .-,
at least 10 working days before the expiration of tbe i_;~]
Immunity toprovideperson*an Opportunity to terminate.y ?e
their response effortsas contemplated by paragraph (4)."." J°
(4) No person or their agents, subcontractors, or,
em ployees shall incur any Uabilily tarder this chapter or t- 'ty
any other provision of law solely as a result o f that
person’s decision to terminate their response efforts
because o f the expiration o f the immunity conferred by v
this section. A person’'s decision to terminate respanse\yi
efforts because of tbe expiration of the iImmunity's;;
conferred by thissection shaUnotin anywnannerim pair,-
curtail Unat;or otherwise affecttbe immunity conferred,,f. ;
ontbeperson with regard to theperson sresponse efforts }
undertaken during the period of time the inmamity.\',
applied to such response efforts. S :
(5) The immunity granted under this section shall' y’.
attach, without tbe Ilimitation contained in *
subdivision, to tbe responseeffortso fpersonswhoarcnot‘?i
regularly engaged in the business o fresponding bp
sjiln. Persons who are not regularly engaged Id ‘the
business o f responding to oil spills includes, butis nof.''y?
limited to, (A) persons who are primarily dedicated to[ *“]
tbe preservation and rehabilitation of wildlife and B) [ Vv ;
person* who derive their livelihood primarily from
fishing. Y
(1) As used in this section, Vaptwse efforts” means*.r.j

34 «rendering care; assistance, or advice in accordance with.' *s;.*

3ti the National Contingency Plan, the state oil spill |

36 contingencyplan,oratthedirection ofth e administrator,

37 oruate coordinator, or the Coast Guard in response toa '

38 spillor threatened spill o foil.

\



Citation F.snkiRJ Deiabase Mode
OE LEEIS 5 i1221) R ! Of 1 QE-LES15 P
1391 Delaware Laws Ch. 5 <3.3. 5)

DELAWARE 1521 SESSION LAW SERVICE
FIRST SESSION OF THE 135TH GENERAL ASSEMBLY
COPR. <C) WEST iS9i No Claim to Ona. Govt. Works
Additions ana deletions are not identified in this document.
Ch. 5

$.3. iJo. £
HAZARDOUS WASTE CLEANUP— LIABILITY OF THIRD PARTIES

AN ACT TO AMEND TITLE 13, DELAWARE CODE. RELATING TOLIMITATION OFLIABILITY
FOR OIL AND HAZARDOUS MATERIAL DISCHARGE CLEANUP.
3£ IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE;

Seciicn 1. Amand Chapter Si, Title 10 of the Delaware Code bv addmcj thersto
m new Section to read as follows;

<< DE ST Tl IQ s 8135 »

“a 3iai»« Limitation on Liability of Third Parties Rendering Assistance in Oil
or Hazarocua M aterial Oischarge Cleanup.

(a) The provisions of anv law, rule or rsqulation to ihe contrary
notwithstanding., the lia b ility of any person rendering oare, assistance,or
advice to prevent, minimize or mitigate o il or hazardous material discharge for

anv removal costs and damage caused by or related to such care, assistance O0f
advice shall be limited to act3 or omissions of such person which can be sncun

to have been the result of gross nealiganca. reckiess, wiiful., wanton and/or
intentional acts of misconduct on the cart of such person.
ioThe im ii of liability aa set forth in Subsection (ai cf this Section

shall not apply to the actions of any person responsible for the initial
discnarce.

(C)Any person responsible for the initial discharqs is liable for any
removal costs and damages that another person is relieved of under Subsection
(a) of this Section. . .o .

Id) This Section shall not be construed to lim it any lia b ility of any person
for personai injuries cr wrongful death as a result of the acts’ or pmi33ions of
such person. * »

e . << DE ST Tl 10 s 8134 >>

Section 2, Amend Chapter 81, Title 10 cf the Delaware Cods by striking s 8134
in its entirets*.

SYNOPSIS



This b ill is prcccsed by tha Delaware River and Bay Oversight Committee., Th
b ill wouid lim it lia b ility for removal coats ana cemaqge; (other than- personal
injury or wrongful death,” of a third party who renders assistance m a cleanuo
operation to those acta which amount to gross negligence or reckless, wilful,
wanton, or intentional misconduct.

Approved January 31, 1291.

GE LEG15 5 <1991)
END OF OOCUMENT



ORA/UFA JOINT POSITION PAPER
ON HB196

by Riki Oftt

The Oil Reform Alliance a nltfe
|

d U Fishermen of Alaska
are strongly opposed to the en% 1
)

d
of HB196. We think a
ility standards for

n
Int

bill that reduces the state's lia st

Is both unnecessary and

response action contractors (RACs
undesirable.

Our blg%est concern with HB196 is that it weakens laws
passed only Tast year, laws designed to strengthen oil spill
prevention and reSponse incentives. Alaska's current
| standard offers more protection to the public than
al government's standard of gross ne%llgence. The
stafes to set higher standards than the federal
t is a key provision of the Oil Pollution Act of
90) and this right should not be dismissed lightly.

|f HB196 is viewed from the perspective of fishermen
and communities as victims, the inadequacies of this bl
become apparent. HB196 effectively places another hurdle
across the path of victims trying to get compensation for
damages caused by a catastrophic oil Spill. "Further, it

shifts the liability of spill response from RACs to
taxpayers.

f
a
e
n

==

0

It is questionable whether someone can assume another's
liability, 'The spiller retains the right to argue that th,e%
are not ‘liable, The burden of proof, ‘under HB196, lies wit
the "person brlngqu a claim against the RAC" (CS HB196 pg.
6, lines 19-20). ntil the case is settled in a court of
law, the victim remains uncompensated.

Ar?uments in favor of this bill state that Alaska's
legal atmosphere and liability exposures that discourage new
cleanup contractors from entéring the state. But factually,
the number of RACs has increased S|8n|f|cant|y since Exxon
Valdez spill. In Alaska, RACs coul also”get the same cover
of protection that they seek in HB196 by ii"demnification
through contingency plans.

71011 Rlrrcl, H Anchnrntjc, Alnsko 99B01 = (907) 274-0021
|IXp> Rmird v



ORAJUFA page 2

Tesoro's plea for immunity from Alaska's liability
standards does not stem from a problem with existing law;
rather, it stems from Alyeska's requirement of a one billion
dollar direct action bond from all parties regiardless_ of
size, Last session countless hours were spent tailoring
HB567 foz' both large and small operators. If Alyeska
restructured its bonding requirement, Tesoro's problems
evaporate.

. Conoco's testimony of their recent response to a spill
with an. unknown responsible party i3 misleading. Conoco
implied that "volunteer" response, in cases where the ,
spiller is either E{n nown or insolvent, would be limited in

0
i
the future unless RACs were immunized.

. However under existing law, if the spiller is unknown
or_insolvent, the state assumes control of the cleanup - and
reimburses RACs for reasonable expenses. It is important to
realize that Conoco did respond to a spill with an unknown
responsible party under existing law with existing liability
standards.

Liability protection for small RACs, such as fishermen
or communities, can be achieved through contractua

|
indemnification. The problem with strict liability as
perceived by Tesoro, Conoco, and even the community RACs
simply does not exist.

Alaska's strict liability standard was watered down in
1989 by the legislature so RACs would be liable for injuries
caused by their own response actions only if they were
negligent or engaged in intentional misconduct, ~Under
existing law, to Show negligence by a RAC, a claimant must
show that the acts or omissions of the contractor under the
response action contract was not in accordance with
crlene_rally accepted professional standard and practices
he time their response action services were performed
46.09.823(a)).

Existing law provides ample protection for RACs and
marginal protection for the public. To further weaken the
state's liability standard would he a grave and regrettable
step away from the lessons learned from the Exxon Valdez

spill.

af
(AS

UNITED FISHERMEN OF ALASKA

Greg Selder
Executive Director

_ o (907) 5362820
211 4th Street. Suite 112~ Within Alaska; |-800-478HSH
Juneau. AK cesnl Fax# (907) 463 245



FISCAL NOTE No. 1

BiIIIVersion: CSHB 196(nnn)

STATE OF ALASKA , .
1991 LEGISLATIVE SESSION (H) Publish Date: 3/13/91

Revision Date: Department Affected: DEC

Title: Limited Liability for oil spill BRU: Environmental Quality
response,arrinn. arnnfracro - Component: SPPM

Sponsor: House O il & Gas

Requestor: House Oil & Gas COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL | 1 | 1 f

REVENUE 1 I | f

FUNDING: (Thousands of Dollars)
GENERAL FUND 0.0 0.0 0.0 0.0 v 20,0 n.n

FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME 0 0 0 0 0 .0
PART-TIME
TEMPORARY

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Janice_Adair Phone: 2600
Division: Commissioner's O ffice Date: March 11, 1991

Approved by Commissioner:
Agency: A~ft P~Cr Date: LT ( u/ 2.0

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, CMB, & Impacted Agency(ies).

Rev 10,90 COMMITTEE COPY PaQe— (O1—
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FISCAL NOTE

STATE OF ALASKA SILL NO:  CSHB 196(JuD)

1991 LEGISLATIVE SESSION

Revision Date: Department Affected: Legislative Affairs Agency

Title: "An act limiting civil liability tor acts or BRU: Legislative Council

omissions of an oil spill response action contractor...

Sponsor: House Special Committee on Oil & Gas Component: Council & Subcommittees

Requestor: House Judiciary

A COMPONENT SERIAL NO:

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING
CAPITAL
REVENUE

(%]
T o
OO OO OD
ODOO OO ODIODODOOD
OO OTOODODIODOOD
OO O OO IODODODOD

(%)
o

FUNDING: (Thousands of Dollars)

GENERAL FUND 0
FEDERAL FUNDS 0
OTHER 32.0
TOTAL 32.0

O O O o
O O O o
O O o o

POSITIONS:

FULL-TIME 0 0 0 0
PART-TIME 0 0 0 0
TEMPORARY 0 0 0 0

Estimate of current year impact:

ANALYSIS: (Attach a separate page if necessary)

CSHB 196(JUD) proposes a study be prepared to assess the oil spill response action contractor civil liability
and oil spill contingency plan holder status. Funding would be from the Oil and Hazardous Release
Response Fund. To perform this study, the Citizens' Oversight Council would need funds for contractual

services for legal and other research.
see attached page

OO OO0 DO O

O O O o

783

FY 97

OO OO OO

O O O o

Prepared By:
Division:

Approved By:
Agency:

465-3850
Pamela A: Stoops, Director Michele Brown, Exec. Director Phone: 561-2101
Administrative Services Citizens’ Oversight Council Date: 4/23/91

Warren W. Endicott, Executive Director (j/OIrrVKv ( K M )
Legislative Affairs Agency Date: 4/23/91

Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Inmpacted Agency(ies).

Page 1of 2



CONTINUATION OF FISCAL NOTE: CSHB 196(JUD)

CSHB 196(Jud) limits liability for civil damages for oil spill response action contractors who respond
to a release or athreatened release of oil, unless the contractor acts with gross negligence
or intentional misconduct. The limited liability is intended to encourage aggressive oil spill

response.

In analyzing this bill, the legislature found that there were good public reasons to address

the issue of oil spill response action contractor liability. However, the legislature also found that
the subject is extremely complex because of the varying public interests and the variations in
the types of response action contractors currently operating in Alaska. The legislature wants the
study to identify the types of contractors responding to different oil spill discharges so that the
legislature could finely tune which response action contractors operating in which scenarios
ought to have limited liability for civil damages.

The legislature also intended the study to address the relationships between different response acti
contractors and the holders of contingency plans. In order to have a strengthened and cohesive oil
spill response, it is critical that the contingency plan holder and the response action contractor
adhere to a single plan with direction and oversight by state and federal agencies. In analyzing
current law, the legislature found that confusion in response may still exist. Accordingly,

the legislature has requested that the study include an assessment of whether the present state
laws that require oil shippers and owners to hold contingency plans, and that enable oil shippers
and owners to contract with response action contractors to carry out contingency plans, are
adequate to protect the public in the event of an oil spill.

CONTRACTUAL
Estimate approximately 2 months or 320 hours of research and report preparation.

Estimate contracting at approximately $100 per hour on the assumption that the
contractor would assume all expenses for the project, including travel, supplies,
postage, copying, computer services, etc.

$100 x 320 hours = $32,000

on

Page 2 of 2



- I AJSEcommittee REPOI

Date Referred: April 19, 1991 FURTHER REFERRALS: Finance
Date of Committee Action: 4 -3 = )* |
The JUDICIARY Committee considered: HB 196

HOUSE BILL NO. 196 LIABILITY OF RESPONSE ACTION CONTRACTORS
"An Act limiting civil liability for acts or omissions of an oil spill response action contractor and establishing
strict liability on responsible parties for certain acts or omissions of a response action contractor; amending the
definition of ‘response action’; and providing for an effective date.”

RECOMMENDATIONS: [ 1 the same title
be replaced with CS HS8 1Q (P ( Xop'l -1X) a new title

[ 1 have attached amendments(s)
[ ] do pass

[ ] do not pasS

V>] no recommendations

[ 1 individual recommendations

[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): O APPROVES PREVIOUS: (Depi/Dm)
fiscal impact Bffa&cy [ ] fiscal note(s)

[ 1 zero fiscal note &(] zero fiscal note(s) PS CL '3-13-9

SIGNING DO PASS



CLEANUP CONTRACTOR LIABILITY FOR DAMAGES CAUSED
BY CLEANUP OPERATIONS

CSHB 196 and Federal Law vs. Existing Alaska Law

Liability Under Existing Alaska Law

Liability Under CSHB 196 and Federal Law

, m  Gross , _ Caused

Not Simply Grossly | Violation Violated Intentionally Personal
E_venI Negligent | _ Cont OOac Cﬁused Injol#ry
| ontingenc rder arm

!\Fegwggnt Ple?n y - Death

Note:

Arquable

Lighility

Hefe_Under Note: Vessel and Oil Owner Both Expressly Liable

EX|st|ng Law for Simple Negligence of Cleanup Contractor

Under CSHB 196, Sec, 3.

Vessel Owner and Operator Expressly Liable for
Simple Negligence of Cleanup Contract Under
Sec. 4201(a)(c K~ jC™ of OPA



Simple Negligence:

"A person is negligent if he does not use reasonable care. Negligence may result from action or inaction. A person is negligent if he does not act
as a reasonably careful person would act under similar circumstances. In this case you [the jury] must decide whether or not defendant used
reasonable care under the circumstances."

...Wilson v. State. 669 P.2d 1292, 1295 (Alaska 1983)

Gross Negligence:

"[M]ost courts consider that 'gross negligence’ falls short of a reckless disregard of consequences, and differs from ordinary negligence only in degree,
and not in kind...[i]t signifies more than ordinary inadvertence or inattention, but less than conscious indifference to consequences; and that it is,
in other words, merely an extreme departure from the ordinary standard of care."

..Storrs v. Lutheran Hospitals, 661 P.2d 632, 634, n. 1, (Alaska 1983)



RECOVERY OF CLEANUP COSTS
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both Existing Law and CSHB 196

Vessel Owner or Operator
Must Provide

1 $202 Million Financial Responsibility.
AS 46.04.040(c)(1)

2. $64 Million Financial Responsibility.
OPA Sec. 1016

3. Alaska Law: At least $60 Million
Direct Action. AS 49.04.040(1)
Federal Law: All Direct Action
OPA, Sec. 1016(f)



DAMAGE RECOVERY
CRUDE SPILL FROM 90,000 DWT OIL TANKER

Under Both Existing Law and CSHB 196

Vessel Owner or Operator
Must Provide

1 $202 Million Financial Responsibility.
AS 46.04.040(C)(1)

2. $54 Million Financial Responsibility.

OPA Sec. 1016

3. Alaska Law: At loa3t $60 Million
Action. AS 40.04.040(1)
Federal Law: All Direct Action

OPA. Sec. 1016(1)



DAMAGE RECOVERY FOR CLEANUP
CONTRACTOR'S SIMPLE NEGLIGENCE™

Under CSHB 196

+Bsed on a Crude Spill From 90,000 DWT Qll Tanker



BENDOREVENTS CF ALEANLP GONTRACTCR LIMITED  LIABILITY

Be It further resolved/:that the Pacific Fisheries Legislative Task Force
supports; and encourages; state and federal: legislation which grants any person
who: responds to an.oil spill, caused by another, immunity from liability, from
all costS;:and damages except in cases where:the responder acts with, gross
negligence or willful misconduct, or causes personal injury or wrongful death.

...Pacific Fisheries Legislative Task Force, June 16, 1990 (Sitka)
Alaska Delegates: Sen. Eliason

Sen. Zharoff

Rep. Davidson

Rep. Navarre

In particular, | support the need for limited immunity for all oil spill
responders other than liable parties, to the extent that it may be necessary
to encourage such persons to take action promptly. Prompt action after a
spill is essential to protect the marine environment of California from oil
pollution.

As you know, the Oil Pollution Act of 1990 (P.Tj* 101>-380) was signed by the
President on August 18th. That Act provides limited federal immunity for all.
oil spill responders.

A law that does not address responder's concern abut liability exposure,
causing them to hesitate in responding to spills, would be counterproductive.

Oil spill response is not an exact science. Decisions often must be made with
incomplete and sometimes conflicting information* Moreover, the operational
environment is unpredictable. Liability standards must take those factors

into account if effective programs: are to be put in place.

...United States Coast Guard, August 28, 1990

Because unnecessary impediments to expeditious oil spill response should be
minimized:, we: support the concept of immunizing spill responders by passing
through their liability to the spiller, wunder the following conditions: none

of the spiller's original liability 1is in anyway reduced, and there are
adequate assurances that all damages will be paid, and that the injured

parties can be made whole.

...The California Sierra Club, April 21, 1990

X



MORE ENDORSEMENTS OF CLEANUP CONTRACTORS LIMITED LIABILITY.

Cleanup firms are willing to accept legal responsibility for willful
misconduct, personal injury or wrongful death. They need protection from
simple negligence because they must make quick decisions wunder difficult
circumstances. Sometimes they may guess wrong. In most cases, they are not

acting on their own, but under Coast Guard authority. The federal government,
however, is protected in such circumstances from those seeking targets from
which to recoup losses. Cleanup groups are not.

...The San Francisco Examiner. June 10, 1990

Right now, oil spill teams can be sued just for showing up to fight the
damage. for events that occur in the chaos of a recovery effort. For the
land that is damaged as a result. And the price tag can run into the
billions...

We urgently need your help to pass Good Samaritan liability protection for our
efforts. We believe our work deserves the same immunity from lawsuits as a
doctor who stops to help a heart attack victim on the street. Indeed, we stop
everything to help an injured Earth when she needs it.

...International Bird Rescue Research Center, et al., August 1990

Should qualified immunity not be granted to responder as outlined in the bill,
FORT has no chance of succeeding. I cannot ask the men and women who have
voluntarily trained and been certified in oil spill recovery to participate
if the possibility of a lawsuit hangs over their heads when they are cleaning

up someone else’'s spill.

...Ventura County Commercial Fishermen's Association, May 4, 1990



AGBOP

. he men and wamen who
respond to an oil spill aisis are
willing to accept-many dangers.
Good Samaritans in every sanse
of the word, they risk uncertain
s, fireandexposure.

B Ut treress ore risk trets
truly unacceptable. A crippling
lawsuit against the recovery team
itself Yet, because ofan oddquirk
in tre law;, tret's a real possibility.

R right row; ol sall tearrs
can be suedjust for shoningup to
fight the darmege, for events that
occur in the dhacs of a recovery
effort. Far the land thet is dam-
aged as a result. And the price
tagcanrun into the hillions.

Z this reasonable? The
Congress of the United States
doesn't think so. The Califomia
State Senate doesn't thinksa. In
ha, only one group wants to be
able to meke the pecple fighting
tie ail spill pay for despill itself
The California Trial Lawyers
Association.

:I]-Lﬁm/\erﬁjq:mal inter-
est group hes managed to block
the final steps in enacting Good
Samaritan protection for oil re-
covery teans. Why? Fortheoldest
reason of al—they want the fess.

kSenator Barry Keene and
Assemblyman Ted Lempert are
working overtinre to protect Cal-
ifomial coestlire. Andwehave a
mejor interest in their efforts. We
are the pegplewho fight ol spills.
Some of us do so to protea our
fishinggrounds Sometosaein-
nocent wildlife Others, aspan of
aresporsible petroleumindustry.
Ve believe that whoever spills the
oil shouldlee liable for the costs—
not the pegplewhodeanit up.

If

Sponsored By
Intemational Bird Rescue Research Certer
Clean Bay =Clean Coastal Waters =Clean Sees
Venmra County Commercial Fshermens .Assodiation
Marine Spill Resporse Corporation

Ito

V/ rilurgentiyreedyourhep

to pass Good Samaritan lia-
bility protection for our efforts
We believe curwork desenes the
<are inmunicy from Lanslit] as
adoctorwhostosstohelpa heart
attack victim on the jtreec In-
deed westiopeverythingtohepan
injured Earth when she needs it

JL lease sed in thecoupons
belowand =l theCalifomiaState
Assermbly to pas* SB 2040 au-
thored by Senator Barry Keene.
Itsthe onlywayto kegp sorae very
Good Samaritans on thejob

. 4 1Ui InSayingNO To The
V Iridi Lanyers, YerooSB 20HD

r CALLUS 77N

all Toll Free.

18004255000,

Ask forOperator 952
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\VCAMLLID- CoUMHtUtCS'iifternLen-'s!

SERVINC COHHERCIAL FISHERMEN SINCE 1987

V.C.C.F.A. * 1567 SPINNAKER DRIVE * STE, 203-199 < VENTURA. cALIF 93001
(80S) 985-970S

Honorable George Qeukmajiam May 4. 1990
Governor of California

State Capital First Floor

Sacramento. CA. 95Q14

Dear Governor Ooukmaliam,,

Ventura County Commercial Fishermen’® Association (VCCFa) has
devoiopod the Fishermen’s Oil Response Team (FORT). A* you are
aware thi3 resource of certified commercial' fishermen is
designed to be called upon by clean up coordinators during an
emergency. FORT would provide additional manpower, vessels, and
aircraft as needed to respond within the first hour* of an oil
spill emergency not days later.

I have received information that California Trial Lawyers
Association wishes to change the wording of S8~2040, Instead of
providing qualified immunity for spill respondents, they prefer
to negotiate indemnification of said respondents.

Please let me know your viewpoint on this important issue.
ShoulLd qualified immunity not be granted to respondes as outline

in the bill, FORT ha® no chance of succeeding. | cannot ask tha
men and women who have voluntarily trained and been certified in
oil spill recovery to participate if tho possibility of a

lawsuit hangs over their heads when they are cleaning up someone

else 's. soil 1.

Because of the sensitive Channel Islands and nearby coaatal
region our association supports FORT’s defensive capabilities
towards oil spill recovery. | shudder at the thought of d
"VALOEZ" type spill encircling tho islands while bureaucrats
negotiate indemnity clauses.

Your supoort is welcome. Enclosed is our newsletter and | would

appreciate your subscription.

Sineerely,

2rian Tenison



GROSS NEGLIGENCE
STANDARD FOR
CLEANUP
CONTRACTORS

- Enacted

-Passed Both Houses

- Special Commission
Recommends Adoption

- Active Consideration (Bill
Introduced)

- No Activity



ATTACHMENT A
Definitions of Liability Standards
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what @ person of ordinary prudence would have
~one under similar circumstances. Amoco Chemical
t'Corp- v. Hill. Del.Super., 318 A.2d 614. 617. Conduct
*which falls below the standard established by law for
the protection of others against unreasonable risk of
harm; It is » departure from the conduct expectable
IT'of a reasonably prudent person under like drcum-
aunces. Pence v. Ketchum. La.. 326 So0.2d 831, 836.

The term refers only to that legal delinquency
which results whenever a man fails to exhibit the
care which he ought to exhibit, whether it be slight,
ordinary, or great. It is characterized chiefly by
inadvertence, thoughtlessness, inattention, and the
like, while "wantonness” or "recklessness” is charac-
terized by willfulness. The law of negligence is
founded on reasonable conduct or reasonable care
under all circumstances of particular case. Doctrine
of negligence rests on duty of every person to exer-
cise due care in his conduct toward others from
which injury may result.

See also Actionable negligence; Active negligence;
Cause; Comparative negligence; Concurrent negli-
gence; Fault; Imputed negligence; Invitation; Joint
negligence; Laches; Legal negligence; Palsgraph
doctrine; Parental liability; Product liability; Rea-
sonable man doctnne; Reckless; Simple negligence;
Standard of care; Strict liability; Supervening negli-
gence.

Actionable negligence. See Actionable negligence.
Active negligence. See Active negligence.
Collateral negligence. In the law relating to the re-

sponsibility of an employer or principal for the negli-
gent acts or omissions of his employee, the term
"collateral” negligence is sometimes used to describe
negligence attributable to a contractor employed by
the principal and for which the latter is not responsi-
ble. though he would be responsible for the same
thing if done by his servant. Weber v. Buffalo Rail-
way Co.. 20 App.Div, 292, 47 N.Y.S. 7.

Comparative negligence. See Comparative negli-

genee.

Concurrent negligence. Arises where the injury is
proximately caused by the concurrent wrongful acts
or omissions of two or more persons acting indepen-
dently. See also Concurrent negligence.

Contributory negligence. The act or omission
amounting to want of ordinary care on part 0{ com-
plaining party, which, concurring with defendant's
negligence, is proximate cause of injury. Honaker v.
Crutchfield. 247 Ky. 495, 57 S.W.2d 502. Conduct by
a plaintiff which is below the standard to which he is
legally required to conform for his own protection
and which is a contributing cause which cooperates
with the negligence of the defendant In causing the
plaintiffs harm. LI v. Yellow Cab Co. of California,
13 Cal.3d 804, 119 Cal.Rptr. 858, 864. 532 P.2d 1226.

Conduct for which plaintiff Is responsible amount-
ing to a breach of duty which law Imposes on persons
to protect themselves from Injury, and which, concur-
ring and cooperating with actionable negligence for
which defendant is responsible, contributes to injury
complained of as a proximate cause. Cowan v. Dean.
81 S.D. 486. 137 N.W.2d 337, 341.

NEGUGENCE

The defense of contributory negligence haa been
replaced by the doctrine of comparative negligence
E_ V.) in many nates. See also Exceptions ana limita-
ions. Infra.

An affirmative defense which must be pleaded and
proved by defendant Fed.R.Clvll P.. Rule 8<c).

Doctrine Is also applicable to one who through his
own negligence has contributed to material alteration
of a negotiable instrument. U.C.C. § 3-406.

Criminal negllgence. Criminal negligence which will
render killing a person manslaughter Is the omission
on the part of the person to do some act which an
ordinarily careful and prudent man would do under
like circumstances, or the doing of some act which an
ordinarily careful, prudent man under like circum-
stances would not do by reason of which another
person is endangered in life or bodily safety; the
word "ordinary" being synonymous with "reasona-
ble" in this connection.

Negligence of such a character, or occurring under
such circumstances, as to be punishable as acnme by
statute; or (at common law) such a flagrant and
reckless disregard of the safety of others, or wilful
indifference to the injury liable to follow, as to con-
vert an act otherwise lawful into a crime when it
results in personal injury or death.

That species of want of care by which a person
may be criminally liable. It varies from jurisdiction
to Jurisdiction and is called culpable negligence in
some. However. It generally refers to conduct which
is not intentional and ordinarily not wilful, wanton
and reckless.

See Negligent homicide; Negligently; Negligent
manslaughter.

Culpable negllgence. Failure to exercise that degree
of care rendered appropriate by the particular cir-
cumstances, and which a man of ordinary prudence
in the same situation and with equal experience
would not have omitted.

Degrees of negllgence. While there are degrees Of
care, and failure to exercise proper degree of care is
"negligence,” most courts hold that there are no de-
grees (e.g. slight, ordinary, gro3s) of negligence, ex-
cept in bailment cases or under automobile guest
statutes. Murray v. De Luxe Motor Stages of Illinois.
Mo.App., 133 S.W.2d 1074, 1078. The prevailing
view is that there are no "degrees" of care in negli-
gence, as a matter of law; there are only different
amounts of care as a matter of fact. To the extent
that the degrees of negligence survive, they ire de-
scribed below.

Exceptions and limitations. The general rule in auto-
mobile accident cases that contributory negligence
bars recovery for the injuries sustained is subject to
various exceptions and limitations. Thus the defense
of contributory negligence may be inapplicable where
defendant's negligence is of a gross or willful charac-
ter. Moreover, application of the doctrine of contrib-
utory negligence is limited by the last clear chance
doctrine or similar doctrines, or by comparative negli-
gence statutes.

Cross negllgence. The Intentional failure to perform

a manifest duty in reckless disregard of the conse-
quences as affecting the life or property of mother.



NE EXEAT

jurisdiction. August v. August. 65 Ga.App. 883. 16
S.E.2d 784, 785.

Ne exeat regno /niy iksiyst rignow/. Lat. !n English
practice, a writ which issues to restrain a person
from leaving the kingdom. It was formerly used for
political purposes, but is now only resorted to in
equity when the defendant Is about to leave the
kingdom; it is only in cases where the intention of

the party to leave can be shown that the writ is
granted.

Ne exeat republica 'niy iksiyat rapablaka/. Lat. In
American practice, a writ similar to that of ne €Xéat
regho qV available to the plaintiff in a civil suit,
under some circumstances, when the defendant is
about to leave the state.

Nefas /niyfis/. Lat. That which is against right or
the divine law. A wicked or impious thing or act.

Nefastua /nafistas/. Lat. Inauspicious. Applied, in
the Roman law. to a day on which it was unlawful to
open the courts or administer justice.

Negatlo conclusion!* est error In lege /nsgiysh(ly)ow
kjnkluwz(h)iyo\tmjs ist 4hrar in liyjly/. The denial of
a conclusion Is error in law.

Negatlo destrult negattonem, et amba factunt affirms-
tfonem /nsg4ysh(ly)ow distruwa r jiyshiydwnam W
ambiy fiyshiyant ifarmiysiiiydwnam/. A negative
destroys a negative, and both make an affirmative.

Negatlo duplex eat afflrmatlo /nagfysh(ly)ow d(y)uw-

pliks ist *farm6ysh(ly)ow/. A double negative is an
affirmative.

Negative. A denial; a proposition by which something
is denied; a statement In the form of denial. Two
negatives do not make a good issue.

As to negative Covenant; Easement; Servitude;
Statute; and Testimony, see those titles.

Negative averment. As opposed to the traverse or
simple denial of an affirmative allegation, a negative
averment is an allegation of some substantive fact,
e.g., that premises are not in repair, which, although
negative In form, Is really affirmative In substance,
and the party alleging the fact of non-repair must
prove it. An averment in some of the pleadings In a
case In which a negative Is asserted. U. S. v. Elsen-
minger. D.C.Del.. 18 F.2d 816, 819.

Negative condition. One by which It is stipulated that a
given thing shall not happen.

Negative covenant. A provision In an employment
agreement or a contract of sale of a business which
prohibits the employee or seller from competing In
the same area or market. Such restriction must be
reasonable in scope and duration.

Negative easement. A right in owner of dominant tene-
ment to restrict owner of servient tenement in exer-
cise of general and natural rights of property. Fort
Dodge. D. M. S. Ry. v. American Community
Stores Corp.. 258 lowa 1344. 131 N.wW.2d 515. 521. A
negative easement Is one effect of which Is not to
authorize doing of act by person entitled to easement,
but merely to preclude owner of land subject to
easement from doing of an act which, If no easement

|
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existed, he would be entitled to do. McLaughlin v
Neiger, Mo.App.. 286 S.W.2d 380. 383.

Negative evidence. Testimony that an alleged fact did
not exist. See Rebuttal evidence.

Negative pregnant. In pleading, a negative implying
also an affirmative. Such a form of negative expres-
sion as may imply or carry within it an affirmative.
A denial in such form as to imply or express an
admission of the substantial fact which apparently is
controverted; or a denial which, although in the form
of a traverse, really admits the important facts con-
tained in the allegations to which it relates. Cramer
v. Aiken, 63 App.D.C. 16. 68 F.2d 761. 762.

NeggUdare. To claim kindred.

Neglect. May mean to omit, fail, or forbear to do a
thing that can be done, or that is required to be done,
but it may also import an absence of care or attention
in the doing or omission of a given act. And it may
mean a designed refusal or unwillingness to perform
one’'s duty.. In re Perkins. 234 Mo.App. 716, 117
S.w.2d 686, 692.

The term is used in the law of bailment as synony-
mous with "negligence." But I’Ehe latter wq'rd Is the
closer translation of the Latin negllgentla.

Failure to pay money which the party is bound to
pay without demand. An omission to do or perform
some work, duty, or ect. Failuie to perform or dis-
charge a duty, covering positive official misdoing or
official misconduct as well as negligence.

See also Excusable neglect; Negligence.

Culpable neglect. Such neglect which exists where
the loss can fairly be ascribed to the party's own
carelessness, improvidence, or folly. State ex rel
Fulton v. Coburn. 133 Ohio St. 192, 12 N.E.2d 471,
477, 10 O.0. 249.

Willful negIeCt. The neglect of the husband to pro-
vide for his wife the common necessaries of life, he
having the ability to do so; or it is the failure to do so
by reason of Idleness, profligacy, or dissipation.

Neglected child. A child Is "neglected" when his parent
or custodian, by reason of cruelty, mental incapacity,
immorality or depravity, is unfit properly to care for
him, or neglects or refuses to provide necessary phys-
ical, affectlonal, medical, surgical, or institutional or
hospital care for him, or he is in such condition of
war t or suffering, or is under such improper care or
control as to endanger his morals or health. In re
DuMond, 196 Misc. 16. 17, 92 N.Y.S.2d 805.

Neglected minor. One suffering from neglect ar.d in
state of want. People v. De Pue, 217 App.Div. 321,
217 N.Y.S. 205, 206. See Neglected child.

Negligence. The omission to do something which a
reasonable man, guided by those ordinary considera-
tions which ordinarily regulate human affairs, would
do, or the doing of something which a reasonable and
prudent man would not do.

Negligence is the failure to use such care as »
reasonably prudent and careful person would use
under similar circumstances; It Is the doing of norne
act which a person of ordinary prudence would not
have done under similar circumstances or failure to

Acti



NEGLIGENCE

It is materially more want of care than constitutes
simple Inadvertence. Itis an act or omission respect-
ing legal duty of an aggravated character as distin-
gulshed from a mere failure to exercise ordinary care.
It is very great negligence, or the absence of slight
diligence, or the want of even scant care. It amounts
to indIffc-rence to present legal duty and to utter
forgetfulness of legal obligations so far as other per-
sons may be affected. It is a heedless and palpable
violation of legal duty respecting the rights of others,
The element of culpability which characterizes all
negligence is in gross negligence magnified to a high
degree as compared with chat present in ordinary
negligence. Gross negligence is a manifestly smaller
amount of watchfulness and circumspection than the
circumstances require of a person of ordinary pru-
dence. But it is something less than the wilful, wan-
ton and reckless conduct which renders a defendant
who has injured another liable to the latter even
though guilty of contributory negligence, or which
renders a defendant in rightful possession of real
estate liable to a trespasser whom he has Injured. It
falls short of being such reckless disregard of proba-
ble consequences as is equivalent to a wilful and
intentional wrong. Ordinary and gross negligence
differ in degree of inattention, while both differ In
kind from wilful and intentional conduct which is or
ought to be known to have @ tendency to injure.

Gross negligence consists of conscious and volun-
tary act or omission which is likely to result In grave
injury when in face of clear and present danger of
which alleged tortfeasor is aware. Glaab v. Caudill,
Fla.App., 236 So0.2d 180. 182, 183, 185. That entire
want of care which would raise belief that act or
omission complained of was result of conscious indif-
ference to rights and welfare of persons affected by
it. Claunch v. Bennett, Tex.Civ App., 395 S.W.2d
719, 724; Snyder v. Jones, Tex.Civ.App.. 392 S.w 2d
504, 505, 507. Indifference to present legal duty and
utter forgetfulness of legal obligations, so far as other
persons may be affected, and a manifestly smaller
amount of watchfulness and circumspection than the
circumstances require of a person of ordinary pru-
dence.

Hazardous negligence. Such careless or reckless
conduct as exposes one to very great danger of injury
or to imminent peril.

Imputed negllgence. Refers to doctrine that places
upon one person responsibility for the negligence of
another; such responsibility or liability is imputed by
reason of some special relationship of the parties,
such as parent and child, husband and wife, driver
and passenger, owner of vehicle and driver, bailor
and bailee, master and servant, joint enterprise, and
parent and custodian of a child. Schmidt v. Martin.
212 Kan. 373, 510 P.2d 1244, 1246.

Generally the doctrine of imputed negligence, as
applied to automobile accidents, visits on one person
legal responsibility for the negligent conduct of an-
other. The doctrine applies only in limited classes of
cases, as where there is a right to control in the
relationship of master and servant, principal and
agent, or a joint enterprise. The independent negli-
gence of one person ordinarily is not imputable to
another person except where the relation between the
persons gives rise to an express or implied agency in
the person committing the act of negligence.
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Legal negligence. See Legal negligence.
Ordinary negligence. The omission of that care

which a man of common prudence usually takes of
his own concerns. Bnggs v. Spaulding, 141 U.S. 132.
11 S.Ct. 924, 35 L.Ed. 662. Failure to exercise care of
an ordinarily prudent person in same situation. A
want of that care and prudence that the great majori-
ty of mankind exercise under t~e same or similar
circumstances. Wherever distinctions between
gross, ordinary and slight negligence are observed,
"ordinary negligence" is said to be the want of ordi-
nary care.

Ordinary negligence is based on fact that one ought
to have known results of his acts, while "gross negli-
gence" rests on assumption that one knew results of
his acts, but was recklessly or wantonly indifferent to
results. The distinction between "ordinary negli-
gence" and “gross negligence" is that the former lies
in the field of inadvertence and the latter in the field
of actual or constructive intent to injure.

Passive negllgence. Failure to do something that
should have been done. It is negligence which per-
mits defects, obstacles, or pitfalls to exist on premis-
es; that is, negligence which causes dangers arising
from physical condition of land. Pachowitz v. Mil-
waukee 4 Suburban Transport Corp., 56 Wis.2d 383,
202 N.w.2d 268, 275.

Difference between "active" and "passive" negli-
gi ice is that one is only passively negligent if he
merely fails to act in fulfillment of duty of care which
law imposes upon him, while one is actively negligent
if he participates in some manner in conduct or omis-
sion which caused injury. King v. Timber Structures.
Inc. of Cal.. 240 Cal.App.2d 178. 49 Cal.Rptr. 414.
417.

Per se negligence. The unexcused violation of a stat-
ute which is applicable is per se or automatic negli-
gence in some states. See also Negligence per se.

S||ght negllgence. A failure to exercise great care.
Slight negligence is defined to be only an absence of
that degree of care and vigilance which persons of
extraordinary prudence and foresight are accustomed
to use. Briggs v. Spaulding. 141 U.S. 132. 11 S.Ct.
924. 35 L.Ed. 662. »

Subsequent neghgenCe. Exists where defendant sees
plaintiff in a position of danger and fails to exercise
due and proper precaution to prevent injury to plain-
tiff. Holman v. Brady, 241 Ala. 487. 3 So.2d 30. 33.

Wilful, wanton or reckless negligence. These terms
are customarily treated as meaning essentially the
same thing. The usual meaning assigned to "wilful.”
"wanton" or "reckless." according to taste as to the
word used, is that the actor has intentionally done an
act of an unreasonable character in disregard of a
risk known to him or so obvious that he must be
taken to have been aware of it, and so great as to
m.-ke it highly probable that harm would follow. It
usually is accompanied by a conscious indifference to
the consequences, amounting almost to willingness
that they shall follow; and it has been said that this is
indispensable. See for example Tyndall v. Rippon. 5
Del.Super. 458, 61 A.2d 422; Woliers v. Venhaus. 350
I1.App. 322, 112 N.E.2d 747; Clarke v. Storchak. 384
1. 564. 52 N.E.2d 229. appeal dismissed 322 U.S. 713.
64 S.Ct. 1270, 88 L.Ed. 1555: Tighe v Diamond. 149
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Ohio St. 520, 80 N.E.2d 122, 37 0.0 243. The result
U that “wilful,” "wanton" or "reckless" conduct
lends to take on the aspect of highly unreasonable
conduct, or an extreme departure from ordinary care,
in a situation where a high degree of clanger is appar-
ent. As a result there is often no clear distinction at
all between such conduct and "gross"” negligence, and
the two have tended to merge and take on the same
meaning, of an aggravated form of negligence, differ-
ing in quality rather than in degree from ordinary
lack of care. It is at least clear, however, that such
aggravated negligence must be more than any mere
mistake resulting from inexperience, excitement, or
confusion, and more than mere thoughtlessness or
inadvertence, or simple inattention.

«'Wantonness" constituting gross and wanton negli-
gence within automobile guest statute indicates a
realization of imminence of danger and a reckless
disregard, complete indifference, and unconcern of
probable consequences of the wrongful act. Mann
Good. 202 Kan. 631, 451 P.2d 233. 236.

Negligence, estoppel by. An estoppel which occurs
when one who is under a legal duty, either to the
person injured or to the public, to act with due care,
fails to do so. and such failure is the natural and
proximate cause of misleading that person to alter his
position. An estoppel arises when one by acts, repre-
sentations. intentionally or negligently, induces an-
other to change his position for the worse. Smith v.
Vara. 136 Misc. 500. 241 N.Y.S 202. 209.

An estoppel arises when one by acts, representa-
tions. or admissions, or by silence when he ought to
speak, intentionally or through culpable negligence,
induces another to believe certain facts to exist and
such other rightfully relies and acts on such belief so
that he will be prejudiced if the former is permitted to
deny the existence of such facts.

Estoppel may exist where a party has led another
into the belief of a certain state of facts by conduct of
culpable negligence, calculated to have that result,
and the other party has acted upon such belief to his
prejudice. Scott v. First Nat. Bank, 343 Mo. 77. 119
S.W.2d 929, 938.

Negligence In law. "Actionable negligence” or "negli-

gence in law" grows out of noncbservance of a duty
prescribed by law. See also Negligence per se.

Negligence per se. Conduct, whether of action or omis-

sion, which may be declared and treated as negli-
gence without any argument or proof as to the partic-
ular surrounding circumstances, either because it is
in violation of a statute or valid municipal ordinance,
or because it is so palpably opposed to the dictates of
common prudence that it can be said without hesiia-
t!-n or doubt that no careful person would have been
guiL/ of It. As a general rule, the violation of a
public duty, enjoined by law for the protection of

person or property, so constitutes. See also Strict
liability.

Negligent. See Negligence.

Negligent escape. Where prisoner escaper, through of-

ficer's negligence. Hershey v. People. 91 Colo. 113,
12 P.2d 345, 347.

j Negligent manslaughter.

— = e —.

I Negligent violation of statute.

Negligent homicide.

Ncgllgentla

Neg ecu /nagows/. Fr.

Negotiability , nagdwshSiy)abiladiy/.

NEGOTIABLE

The criminal offense commuted
by one whose negligence is the direct and proximate
cause of another's death. The crime of negligent
homicide consists of three component elements: (1)
death of human being (2) by instrumentality of motor
vehicle (3) operated on highway in negligent manner
Slate v Colombo. 4 Conn.Cir 671. 238 A.2d 806. 808
See also Homicide (Vehicular homicide)

negljjensh(iv)a/. Lat. In the civil law.
carelessness; inattention; the omission of proper
care or forethought The term :s not exactly equiva-
lent to our "negligence,” inasmuch as it was not 3ny
negllgentla. but only a high or gross degree of it. that
amounted to CU|pa (actionable or punishable fault).

Negligentia semper habet Infortunium comltem neg-

lajensh(iy)a sempar heybad inforchuwn(i)ysm

komsdam/. Negligence always has misfortune for a
companion.

Negligently. A person acts negligently with respect to

a material element of an offense when he should be
aware of a substantial and unjustifiable risk that the
material element exists or will result from his con-
duct. The nsk must be of such a nature and degree
that the actor's failure to perceive it. considenr.g the
nature and purpose of his conduct and the circum-
stances known to him, involves a gross deviation
from the standard of care that a reasonable person
would observe in the actor's situation. Model Penal
Cede, § 2.02. See also Negligence.

Negligently done. The doing of an act where ordinary

care required that it should not have been done at all.
or that it should have been done ir, some other way,
and where the doing of the act was no; consistent
with the exercise of ordinary care under the circum-
stances. See Negligence.

A statutory cnme in some
jurisdictions consisting of an unlawful and unjustified
killing of a person by negligence but without malice

Negligent offense. One which ensues from a defective

discharge of a duty, which defect could have been
a'/loided by the exercise of that care which is usual.
under similar circumstances, with prudent persons of
the same class. People v. Gavdica. 122 Misc 31 203
N.Y.S. 243. 258.

One occasioned by or

accompanied with negligent conduct.

Business; trade: management
0; affairs.

Legal character of

b'linn negotiable ((.V.

Negotiable /nagowsh(iy)abal/. Legally capable of being

transferred by endorsement or delivery. Usually said
of checks and notes and sometimes of stocks and
buartir bonds. See Commercial paper; Negotiable
Instruments; Non-negotinble.

Negc tinble bond. Type of bond which may be transfer-

red by negotiation from original holder to another.

Negotiable document of titlo. A document is negotiable

if by its terms the goods are to be delivered to
“hearer”, or to the order of a named party, or. where
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emisc=mPulalion” or "nvsaccompting,” i.e., false
reckoning.

jUlja /m4yzar. In old English law, the rruse or issue in
* writ of right; a compact or agreement; a form of
compromise.

Misadventure. A mischance or accident; a casualty
caused by the act of one person inflicting injury upon
another. Hoi.-.-ide “by misadventure" occurs where
a man. doing a lawful act, without any intention of
hurt, unfortunately kills another.

Misallege misalej/. To cite falsely as a proof or argu-
ment.

Misapplication, Improper, illegal, WTongful, or corrupt
use of application of funds, property, etc. See also
Misappropriation.

Mlsapproprlatlon. The act of misappropriating or turn-
ing to a wrong purpose; wrong appropriation; a term
whichrdoes not necessarily mean peculation, although
it may mean that. Term may also embrace the tak-
ing and use of another's property for sole purpose of
capitalizing unfairly on good will and reputation of
property owner. Pocket Books. Inc. v. Dell Pub. Co.,
49 Misc 2d 252. 267 N.Y.S.2d 269, 272.

Misbehavior. 1l conduct; improper or unlawful behav-
ior. So as to support contempt conviction is conduct
inappropriate to particular role of actor, be he judge,
juror, party, witness, counsel or spectator. U. S. v.
Seale. C.A.I1l., 461 F.2d 345, 366.

Misbranding. False or misleading labeling. People v.
Rcsenbloom, 119 Cal.App. 759, 2 P.2d 228, 231. Such
practices are prohibited by federal and state statutes;
€.0. Fair Packaging and Labeling Act.

Miscarriage /maskiraj/miskiraj/. Poor management
or administration; mismanagement.

Miscarriage of Justice. Decision or outcome of legal
proceeding that is prejudicial or inconsistent with
substantial rights of party.

As used in constitutional standard of reversible
error, "miscarriage of justice” means a reasonable
probability of more favorable outcome for the defend
ant. People v. Lopez. 251 Cai.App.2d 918, 6b Cal.
Rptr. 72, 76. A miscarriage of justice, warranting
reversal, should be declared only when the court,
after examination of entire cause, including the evi-
dence, is of the opinion that it is reasonably probable
that a result more favorable to appealing party would
have been reached in absence of the error. People v.
Bernhardt, 222 C.A.2d 567, 35 Cal.Rptr. 401, 419.

Miscarriage of justice from erroneous charge to
jury, under statute declaring that no judgment shall
be set aside or new trial granted on basis of error
which does not result in such miscarriage, results
only when an erroneous charge is reasonably calcu-
lated to confuse or mislead. Marley v. Saunders,
Fla., 249 So.2d 30. 35.

Miscegenation /masejaneyshan/misaja*.". Mixture of
races; marriage between persons of different races,
as between a white person and a Negro.

Mischarge. An erroneous charge: a ch.irge, given by a
court to a jury, which involves error, for which the
judgment may be reversed.

MISDEIVEANCR

Mischief. In legislative parlance, the word is some-

times used to signify the evil or danger which <
statute is intended to cure or avoid.

In the phrase "malicious mischiefl’ (q v) it imports
a wanton or reckless injury to persons or property.

A person is guilty of criminal mischief if he: (a)
damages tangible property of another purposely,
recklessly, or by negligence in the employment of
fire, explosives, or other dangerouu means, or (b)
purposely or recklessly tampers with tangible proper-
ty of another so as to endanger person or property:
or (c) purposely or recklessly causes another to suffer
pecuniary loss bv deception or threat. Model Penal
Code, § 220.3.

Misconduct. A transgression of some established and

definite rule of action, a forbidden act. a dereliction
from duty, unlawful behavior, willful in character,
improper or wrong behavior, its synonyms are mis-
demeanor, misdeed, misbehavior, delinquency, impro-
priety, mismanagement, offense, but not negligence
or carelessness. Term "misconduct” when applied to
act of attorney, implies dishonest act or attempt to
persuade court or jury by use of deceptive or repre-
hensible methods. People v. Sigal, 249 C.A.2d 299.
57 Cal.Rptr. 541, 549. Misconduct, which renders
discharged employee ineligible for unemployment
compensation, occurs when conduct of employee
evinces willful or wanton disregard of employer's
interest, as in deliberate violations, or disregard of
standards of behavior which employer has right to
expect of his employees, or in carelessness or negli-
gence of such degree or recurrence as to manifest
wrongful intent or evil design. Wilson v. Brown.
La.App., 147 30.2d 27, 29. See also Wanton miscon-
duct

Misconduct In office. Any unlawful behavior by a pub-

lic officer in relation to the duties of his office, willful
in character. Term embraces acts which the office
holder had no right to perform, acts performed im-
properly and failure to net In the face of an affirma-
tve duty to act. See also Malfeasance; Misfeasance.

Miscontinuance. In practice, an improper continuance;

want of proper form in a continuance; the same with
"discontinuance.”

Miscreant 'miskriyant/. In old English law. an apos-

tate; an unbeliever; one who totally renounced
Christianity. 4 Bl.Comm. 44.

Misdate. A false or emineous date affixed to a paper

or document.

Misdelivery. Delivery of mail, freight, goods, or the

like, to person other than authorized or specified
recipient. The delivery of property by a carrier or
warehouseman to a person not authorized by the
owner or person to whom the carrier or warehouse-
man is bound by his contract to deliver it.

Misdemeanant /misdamiynant/. A person guilty of a

misdemeanor; one sentenced to punishment upon
conviction of a misdemeanor.

Misdemeanor /misdamiynar/. Offenses lower than felo-

nies and generally those punishable by fine or impris-
onment otherwise than in penitentiary. Under feder-
al law, and most state laws, any offense other than a
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the one hand, or inflicted, on the other; and which,
because it is so large or so small, or is of such
constant and frequent occurrence, or because no cer-
tain pecuniary standard exists for the measurement
of damages, cannot receive reasonable redress in a
court of law. Wrongs of a repeated and continuing
character, or which occasion damages that are esti-
mated only by conjecture, and not by any accurate
standard, are included. The remedy for such is com -
monly in the nature of injunctive relief. "Irreparable
injury" justifying an injunction is that which cannot
be adequately compensated in damages or for which
damages cannot be compensable in money Caffery
v. Powell, l.a.App.. 320 So 2d 223, 226. Contrast
Reparable injury, infra.

Permanent |njury. An injury that, according to every
reasonable probability, will continue throughout the
remainder of one's life.

Personal INJUIY. In a narrow sense, a hurt or damage
done to a ngan's PEISON, such as a cut or bruise, a
broken limb, or the like, as distinguished from an
injury to his property or his reputation. The phrase
is chiefly used in this connection with actions of tort
for negligence and under worker's compensation stat-
utes. But the term is also used fchiefly in statutes) in
a much wider sense, and as including any injury
which is an invasion of personal rights, and in this
signification it may include such injuries to the per-
son as libel or slander, criminal conversation, mali-
cious prosecution, false imprisonment, and mental
suffering. Gray v. Wallace. 319 S.\V,2d 582.

In worker's compensation acts, "personal injury"
means any harm or damage to the health of an
employee, however caused, whether by accident, dis-
ease. or otherwise, which arises in the course of and
out of his employment, and incapacitates him in
whole or in pan. The occurrence of disability or
impairment. Such includes the aggravation of a
preexisting injury.

Private INJUTIES. Infringements of the private or civil
rights belonging to individuals considered as individu-
als.

Public injuries. Breaches and violations of nghls and
duties which affect the whole community as a com -
munity.

Real injury. A real injury is inflicted by any act by

which a person's honor or dignity is affected.

Relative injuries. Injuries to those rights which a
person possesses in relation to the person who is
immediately affected by the wrongful act done.

Reparable |njury'- The general principle is that an
injury, the damage from which is merely in the nature
of pecuniary loss, and can be exactly and fully re-
paired by compensation in money, is a "reparable

injury”. contrast IIreparable injury, supra.
Verbal injury. See Libel; slander.

Injustice. The withholding or denial of justice. In law,
almost invariably applied to the act, fault, or omis-
sion of a court, as distinguished from that of an
individual. "Fraud" is deception practiced by the
party; “injustice" is the fault or error of the court.
They are not equivalent words in substance, or in a
statute authorizing a new trial on a showing of fraud

Blue* s .iff D.cl-o-'t'r 51* Eo —16

IN LAW

or injustice. Fraud is always the result of contri-
vance and deception; injustice may be done by the
negligence, mistake, or omission of the court itself.
Silvey v. U. S.. 7 Ct Cl. 305. 324.

Injustum est, nisi tota lege Inspecta, de una allqua ejus
parllcula proposlita Judlcare vel respondere injistsm
est. naysay towda liyjiy anspekta. div vuwna xlakwa
iyjas partik(y)ala prapozada juwdakeny vel
respondiriy/. It is unjust to decide or respond as to
any particular pan of a law without examining the
whole of the law.

In Jus vocare in 1as vowkenv To call. ute. or sum-
mon lo coun. IN JUS vocando. summoning to court

fn kind. Of the same species or category. In the same
kind, class, or genus. A loan is returned "in kind"
when not the identical article, but one corresponding
and equivalent to it. is given to the lender. See
Distribution In kind; In genere; Llke-kind exchange.

Inlagare /inlageriy/. In old English law, to restore to
protection of law. To restore a man from the condi-
tion of outlawry. Opposed to utlagare.

) Inlagatlon inlageyshan Restoration to the protection
of law Restoration from a condition of outlawry.

Iniagh inlo . %erson within the law's protection;
contrary to utag an outlaw.

Inland. Within a country, state or territory: withi'i the
interior part of a land mass.

In old English law. inland was used for the demesne

! (.V.) of a manor: that part which lay next or most

convenient for the lord's mansion-house, as within

the view thereof, and which, therefore, hekept in his

own hands for support of his family and for hospital!-

e ty; in distinction from outland or utland. which was
the portion let out to tenants.

Inland bill of exchange. A bill of which both the draw er
and drawee reside within the same state or country
Otherwise called a "domestic bill." and distinguished
from a “foreign bill." See Bill.

Inland navigation. Within the meaning of the legisla-
i tion of congress upon the subject, this phrase means
navigation upon inland waters qv

Inland trade. Trade wholly carried on at home, as
distinguished from foreign commerce. See Com-
i merce.

Inland waters. Such waters as canals, lakes, mers.
watercourses, inlets and bays, within, or partly with-
in. the United States, exclusive of the open sea.
though the water in question may open or empty into
the ocean. United States v. Steam Vessels of War.
106 U.S. 607. | S.Ct. 539. 27 L.Ed. 286.

Inlantal, InlantaJe inlaental. inlacnteyliy.-. Demesne or
inland, opposed to delantal. or 1and tenanted.

tnlaughe /inld/. Sax In old English law, under the
law (SUb Iege), in a frank-pledge, or decennary.

Inlaw. To place under the protection of the law

In law. In the intendment, contemplation, or inference
of the law; implied or inferred by law; existing in
law or by force of law. See In fact.
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Mari** Spill Raspense Corporation

Marine Spill Response Corporation:

A New Weapon for Cleaning Up Oill

On September 6,1990, PIRQ (Pe-
troleum industry Response Organl-
zatbri) ImpJerr.lrtmlon Inc.. in oik
9piU response piannlrrg group
created arter ihei969 g%JIn Prince
WIEiam Sound in Alaska, announced
the formation cl the Marine Sptl Re-
spond Corporstbn (MSRC).” When
| '1i fully operational. MSRC will have
t response capability Isroer than any
other response orgintzattton Intha
world. The MSRC wfl be funded by
ofl comparts* and others IrrvoVed in
the shlpmer* or receipt of 0B by
t&nker through another rvswly
created orginanjon, the Marine
Preservation Association (MPA).
However, MSRC wil operate com-
pfeisty Indeoendentt?; of th«-MPA
and Hemember*. The MSRC wil
consist of a WuhIngton, D.C.,
headquarten and five response
regions with reEmnal center* located
inthi New York-New Janiey metro-
politan area (Nonheait re?bn), Port
Everglades In South Fbrtilt (South-
east reghn), Uk* Charles, IcuW-
ara (Qul reghn), Port Hueneme,
CaWomla(Soutrwe« region), art
Seattle, Washington (Northwtst
region).

Wt%dng] @gal\r?sl\étim

On March 24,1889, an oil tartar
struck a reef In Alaska's Prince
WUJiam Sound and cauied the
largest 08 spill In U.S. history. Up to
10,000 workers, scores of veuela

pills

and aircraft and tons of equipment
were employed Indear.up effort!
through the spring and aummer,
until the onset of prohbftM weather
conditions. Thcia efforts ware re-
sumed in the spring of 1990.
Within wvsreJ weeks ot tha splt,
eight major oR companies, under the
auspice» of the American Feirofeum
institute, created a task force to
examine question* end issues raised
bﬁ such catastrophic tanker spaa.
The tuk forov studied and evaluated
existing prevention and response
[)rograms, it concluded that neither
he government nor the industry had
the equipment or personnel reedy to
deal with cstastrcgnb sgud. N aiso
benttfled ineed forfurther spin
prevention ariorta.

Consequently. In Jun#1989 the task
force recommended that the Indus-
try undertake a bread new program
to expand u abdly to prevent.”
contain and dean™  major oi epiriS.
The Usk lores reoornmendod that a
response program be operated by a
new, independent orgamzatbn,
origfnafty cased the Petroleum
Industry Re5ﬁonse Organfcitteft
(PIRO), which woukj be funded
voluntarily by participating oil comps-
met.

PIRO was envisioned as aroscnae
company capable cf providing i
best-effort response to a cats-
stropNe spin from a tanker In, or
poiing athreatto, U.S. coastal
water* (out to the 200-mlb Exclusive

Economfc Zone), harixra and river
mouth*. Since Iha sertoLsrwsa cf a
eptD depends on the type of ol
aplled, the spodfic environmental
risks Involved and trie prevailing
weather and tidal conditions—in
addition lo the actual amount of 0B
spilled—the teak feme defined
-catanrthte spirt elmpfy u one
beyort the capability of beU
roaponse resources, as determined
by tha U.S. Coast Guam.

The (ask fores recommended that
PIRO hive INe regional response
centers on the Eaaf. Wail and Gulf
Cossis. each with several perma-
nent staging a rtit nbno Si coast-
line. Each reg'onwm to be capable
of resBondmg' to s spill of up to
218.000 barrels. It erMabnedths
use of personnel, equipment and
supplies from more than one region
to respond to larger spills.

The tuk forte also proposed new
spffl prevention inflWMs and Im
provemeinta In existing tartar
safeguards art operating proce-
dures. It also recommended broad*
hased reaearoh and devebpment
(RAD) art retdInets audling roias
tor PIRO.

Tha task; force estimated PIRO'a
fVe-yeer operating, capital and RAD
costs at 1275 million.

On* month later, m July, 1989 the
original eight companies thai joined
In the tiek force's initial effort were



joInfrd by adorm mon Informing a
PiRO Impiameniation %roup and
rtartng oonvnmaa lo begin examin-
ing In detail what would b* required
lo fufflJ the UnX foroe'a goato and
reoommondaiicna.

Retired Vloa Admiral John D. Coj-
tallo, farmer corTvnar«dar €f th« U.S.
Coast Guard¥ Pacific A'ta, wa»
named to direct tho# efforta,

Th# d#rail*d work ot Ih# tL#*rtng
commit#* waa r*h#ci&d In the
najTi#t of Ha olgfrtworking oubcom-
nvifeAS: finance and procurement,
oomrrunfaftione, operation#, staff
actMitios, fad sties ftcqutsflon, I#gaJ,
Insurance and riaenroh. Soma /78
axocutk## from participating oompa-
nla* locked Into tha many concep-
tual,frocedural, legal and organize-
ttenaJ quastion* that had to lot
Odkjrtuad Intha actual fOnrrtfao of
th* new ntpcnso organization.

As their dfta'ted study and planning
peogre-5.3#d, the origVvd rh-t-ysar
post estfmaiss war# riYiaod upwa,-d
Ijb ftarilalfy —Irvtialfy to MCO mlifUon
,or tha first fS'o year# and, most
rooanUy, to about JOOO million.

Aa wort* proceeded, ecJdHJona)
companies became irt#rie* .ed In af-
filiating wthPIRO, Indvding non-oa
oompanlee such ta shippers and
faoWie# that hand## ofl. Ultimately,
thi# broader Herest lad to renaming
of tha new ofl opUi response organi-
zation to the Marina Spa Response
Corporation (MG6RC).

Legislative DtvalopmorttS

Planning and dsvstopfnaa of
msrc Were mnuancad b)(/ [f* ol
spn legation that #voh*d in
Congrew through tn# fan and winter
of 1959 and ma spring and sumnrar

of 1990—ana waa signed w o law by

President 8u#n on August 18,1990.

Tha legislation oomaint several pro-
vision* ol critical Importance to

MSRC. To ansur# the moetmompt
ana efleaiv# respons#, the "ita -
non provia#e nmnoc mvixipity for ol
vEfII. rasporfaers—hut not for spiltefi.
Thhj naoorral immunity struartJ
insures that respoittera wii not
delay response ana cleanup adorn
wnie having to wait for irMcs about
tre I|ab|l|ty exposure they migrt
face, it also protects them from
pofl-spa lawsuits by parties sieging
damages, unless tne rupondef
acted with gross negngenca or wiOful
miscofYXrct. uabRlty on a simple
nogigence basis would be assumed
in cese$ of personal Injury or wrong-
ful flscn. <

However, the logAimion tUcws
etnw to pras.Tpt federal law In this
regard. This meens that an uneven
puying new m*y race the re-
Iponaef—on one stte of a state Irv
he may have rebsonaoe Brrdsd im-
munity, whfi* on the other side ht
may lice posi&ie untnsurtbt* n#ks.
This may pot* serious problems in
the naure.

An &0 lisonai pixr.Uton of tins

. fcgiftauon max*# tre President,.

trvcugn me U.S. Coart Guam,
recponsi&ie for swing that a sptf [*
ﬁromptly deaned up. Recert
nwory res demonstrated that lerge-
jcae operations to dean up ofl spill*
require 1 single aeciefarwnaXar to
reeoM* teeuos expecnouety, The
iegiwcioft, whie desny putting (he
responseury for aeenup onthe
ispotr, afte oeany maxes the pftvite
seaorthi main source for the
radon'll cleanup capa&fiKy," under
the watchful, supervtsftg aye of the

Coof! OuirS.
Oflenlxation of MSRC

To assure the Independence of
MSRC, a second non-profit oow » *
tion waa created—the Marine
Preservation Association (MPA).
The companies triad participated In
PIRO and in the devetopmers of
MSRC are members of this associa-

tion. MSRC has neither member#
nor shareholders, lis board of
directors Is self-perpetuating and
wholly Indspendentof MPA or 1S
member companiM, MPA will not
be Involved Inthi management of
MSRC.

InBiaJ espial contributions and dues
paid to MPA are bawd on the
quant,ties of oil handled Inthi
waters In which MSRC will operate.
MPA contributions and fees are
being used to finance creation of
MSRC and to fund its ongoing
operations. However, they will not
be L'Ud to oovir ixpeneea trial
MSRC Incurs in ritpcrxdJng to spOI9.

MSRC wfll maintain a contractual
rtlationftrilp with the merrfcera of
MPA obligating MSRC to max* Us
service#, manpower and equipment
avaiaWe Inthe evert of i ma,cr spill
involvings member's vn*«| or
foofJty. The txpenses Incurred .by
MSRC h r«ponding to a #pll will be
recovered dirsctfy from either th*
mernbir-xpTier or hE] insurer. If costs

. exceed this compensation, or if a

epflier cannot be Identihed, than
cleanup costs wfl be bom# bY the
newly eriablbhed FeceraJ Oil Splfl
Comp#r»alton Fund.

Afi MPA members muft meet the
spfi r**pona* capability certification
maqu'lrimerte of the new federal law.
These requirements could be satis-
fied by i member's contractual rsli-
tionahlp with MSRC.

MSRCt RosponM Role

8pltU to Which USRC Will Re-
spond.

MSRC 1* deetned primarily to
provid# t bAstpriori ratpooM to.
caiastrophic spills of penlftant oil In
United StitM offshore and twal
waters. IncSjdirvg bays, harbor#, and
the mouths of rtvar#. (Peraiftew 0H-
far example, crude oQ—lIngare in tn*
environment. Non-persistam o«
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Each of MSRC'* flvs re ional
response cerrtsrs Fend amxiatsd
pripcititoned equicmant sit*8within
the regron) to batng daslgned to
mirag* «sp'll of up to 218000
banreto, aaortglnaly proposed. (fth#
resources of all five MSRC regions
were combined, ti capability would
b« nearly 1.1 million. MSRC ti being
designed primarily for catastrophic
spills of tho aiae of tho icddont al
Prince William Sound, but HmU
Istpcnd to smalbr splrts when thoy
*Tt boyond tho capability of tho tooal
spill response Infrastructure. Tho
Coast Guard win Judg# whan loot)
rosporu# sflorli are not sufficient to
satisfactorily contain and cleanup tho
Spu.

ittftC Heedquartara, Refloat
Canton and Pmteglng Atom.

USPC headquarters wiD bo located
InWrah"gton DC. and to expected
to havo A3 employes* whon Kty
staffod. Thoca personnel wO
establish oporaltng policy and
provide nomufstaff support. In
addition, the corporation's opsrs-
tonaf audU and RID programé will
bo directed from headquarter®,

Tho re%onal contort) winbo In
1) tho Now YorkNewJorao
tropolrtan are Ncrthaa regrr(){r
Port Ever |a InSouft Fonda
outharsrr glon), Lake ers
a near oxaa_I
on e(r:ug1 region rtA i uen/
ma ornra north of L.eo An
?m and é Scadtg, Was |ngton
(Northwsat region).

Tht regional cantors wiB ho nearly
r}ual In slas. Variations wW rifled
fiterencei In the territory each
regional carrier will b* responses
forand Intht amours and location of
oil tanker tracffic and Ugfhartng.

Despite sail dfflerences Inaio, tho
regionaJ csntore will posaew equiva
lent response capabilities. Together,
thoy will hav* appmxlimaiaiy 350
employs**.

Each reogronal center wl have f?
t Et Cto mg areas l(a total of 23

all Tive rogena) whore equipment
and sometimes véeseis and person-
nel will bo located

Th* gsnoraJ heailon* of prestegin
arotg Br eac?r region arep g

Northern Region: Partlang,
ke,
Marylang and Noﬁvrlg)%g?nrgy’

0 Squtheast Regteac Wrﬁ]mrn ton, o
No rf{ Car (i aanna Georgla;
[V |

r?drsa ang IntrntEJlS W tn |s-

|:e%|t(r:(l3 Region: Mottt r/ééagrama'
Loubhéh
Toxaj; an%IuCorpaus C?rnstr Texas,

Q Southwest RogtonfStn Dte?
Lot Angeles/long Beach, Calé omnia;

Ban Francisco, Cotforria, and Oahu

Hawail.

O Northwest Region: Astoria,

on: ?etf g\Rlaaﬁrsngt n; ort
ngels*, Washington: and Alaska.

Tho hostons of th \aJ re-
onse c*rté gl stsging

vventMoc ed to ens rethJ
t mo t effective reapone fo
ép |t ng Into *ccoun
avoumso areshrge In
ur areas and tho fogietic
re omoo moving equipment from
e%) al comers to aspfl Locatjon
Wiye, anxrta era navi-
vvtos araAaU(apé
ce an ts apooe Wi
actors consr ere te-00t00-

Pic# 3

tlon. Ea h location wai havs to be
surveye t\ﬂ%ﬁ surs tnat s ecr IC Sres
mesung optra on | requrt-
menta actuary ae avalaols.

According to the API task fore#
report, MSRC mould pay an anoro
prtcs rsfipor.se and csanup role In
AJUKI, The Ciitrvtton ol lhis mis Is
not y#t reserved, Primary respcenit
capatxirjes ersady m exittsncQ
must te eviiuatsd before If ca Cl‘.D n bo
darrr*ned whit use might
required. Dlscusaons wrth Industry
and the state nave not yet pro-

ceeded lg in# point where MSRC's
roi# can I@oorrpistely dssenbed.
Th# MSRC win hot operas in the
Great ther non-tida)

wateri. HiatoncaJfy. in

Great UXn neve been compara-
ttverly umafitrand htvs inyolved

no vpenrstsnroIL The (Pollu-
tion Act of W0 win require oil
shippers on the Great 0 show
how they could contain ,ind deartp
aworsi-casa spill, rret| ‘often
tnrougn reliance on existing cccp-
erauves and suDoortractorl.

Rdfattonihip of M3RC with Ealat-
mg Crap# and Subcontractor!.

MSRC wifli ccordinals B sfforts with
an Miim ttiti tso exisDng oll-spQl
cooportove# and subcontractors.
Over tne years, such oooporattvaa
and subcontraotore have compiled a
toOd record of handling non-c£i-
stropnic, inshore sgnto—whrch
acoount ter some 99.9 percent of
acspuis. MSRC is deigned lo com-
plement tne existing capability—
tha la,» handle the mfrerruent yet
pexsrstaily devastating, catastrophic
splits.  SxtotaiQ cooperatives and
subccmncm would continue to
handle smaftsr spills, except In
Instances In which MSRC'S assis-
tance might be required orwren tn#
Coast Guard requasts MSRC a aid.



M3AC will employ about WO people
In tho five regtors. Existing ccopera-
thoo end subcontractor* Will 8;50 be
called on Or retained to prowde
additional manpowor and oqutpm.snt
needed to deal with spiUe.

ldentifying qualified lubcomrectore,
arranging conaactual ig.resroenta,
reviewing contractor capabilities and
training will be an ongoing function
01MSRC's permanent start.

The synerglstlc relationship Ditwsen
MSRRC Lid existing, S1a1e
sponds™ is expected 10 resuB in
joint trtdning exercsee, coordinated
research, development and snaring
of now on ipin response techniques
and equipment ana frequent ex-
changes cf information and tteu.

M3RC Equipment

MSRC wlft buy approximate” J3CO
million worth of equipment. Al
MSRC equipment will be prepack-
aged to permit tuy movement by
air, trvck, msclcr ral. Th# equip-
ment wiH Include vtutx and
bargee, trucka, sxjmrare, tecras,
commm 'catton* equipment cJSper
santa, wit'He and shoreline nahabfih
lotion equipment orto S?hterlng
equipment to remove ol Irom
dt»*fcded vowel*,

Booms are floating mechanfcal
barhere that extend above v4
below the water surface to corealn
spilled oil for recovery and a move
spilled oil Into area* where recovery
b easier. Since booms do notiroric
wealf currents are too swift and
waves too h|%h deptoyment In rough
we ether can be a problem.

Skimmers am veuils that ociiect
spilled 0l from tho surface of the
water. Uke oocma, skimmers have
trouble operating Where currents are
vwlft and wave* high,

Ch.emtd, cflsperunta sprayed on oil
can break Hlnto small droplets,
sccelerating the removal of volatile
h drocarbons, fac3!tating the natural
«decay* of the oiTs components and
minimizing movement of th* oil to
shorelines. Dlapereant* can be
rapidly and broadly applied by afr
over Urge areas and volumes of oV,
oven in adverse sea conditions.

MSRC'a Raa&arch Program.

MSRC wiU conduct a «ve-rear, $35
million research and development
program to improve ofl apti response
technology. Thli Program will be a
key element In attempting to Improrre
the corporation's effective future re-
sponse to oil apUls. Proposed
research win cover tschriques tor
minimizing oil toeasa In the event of
asp|K and keeping them ctaie to tha
veuef; recovering and treating oil

-after 1 be%ms to-spre*S but before It

reache* shore; preventm% and
reducing shoreline Impact, which
iretuOea stupes on Wore mediation:
the fate and effects cf oil Inthe
environment; reducing the Impact of
aspion wtitffo; and investigating
tha health and asfety of persons ex-
posed to spill.’

Ttonettfii* for MSRC to Baoome
Operational.

MSRC must be fully operational

within 30 months cf enactment of the

Qil Po-lutton Act 0" 1990. when the
act will require shipper* and ethers
responsible for oil transportation and
handling on offjhore and tkcbi waiere
to thow mat they can contain and
clean up an ail spll they might
cuss.

ThU federal llmetable fits MSRC’s
schedule for imoiementallon. Th.ere
are myriad slew that rrust be taken
to make a complex, large, wholly
new organization operational. A de-
fined plan has bain developed for
MSRC, but most cf the plan still
mudl to Implemented.

Equipment and vessels must be con-
structed and purchased. Person-
nel—including (subcontractors)

who win actually do much ot the
work dineportirc equipment to spin
Ikes, m wel w operating lk—must
be hired and trained. Land snd
buildings must be purchased or
leased lo crests the rig'cnal centers
and equproant presttglng areaa. in-
surance must be procured.

Formera Informa on con act
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Alaska State Legislature

P.O. Box Y

Junaau, AK 99811-3100

Phona: (907) (83-3991

Legislative Research Agency Fax: (907) 103-3331

March 12, 1990

MEMORANDUM
TO: Senator Mike Szymanski

FROM: Glenn T. Gray
Legislative Analyst

RE: Effe-t of Increased Spill Liabilities on Tanker Operations
Research Request 90.200

You requested information concerning the effects of 1989 Alaska legislation
that increased liability for tankers carrying crude oil to $500 million.
Specifically you want to know: 1) if the increased liability has or is likely
to result in higher insurance rates; 2) if there will be a concomitant rise in
tanker tariffs; 3) if independent oil tanker companies have had difficulty
obtaining insurance; and 4) if the 1989 oil spill legislation caused a
reluctance for oil companies to ship crude oil to Cook Inlet.

The first section of this memorandum summarizes the answers to these questions.
The next section provides background information about insurance arrangements
for the tanker industry. Each of the four questions are then answered in
detail under separate sections.

Summary

Insurance rates and tanker tariffs have increased in the past year; however,
it is uncertain whether these increases are a direct result of Alaska's 1989
changes to oil spill liability laws. Many other factors affect insurance rates
and tanker tariffs. The Exxon Valdez accident and new oil spill liability laws
have had some effect on operating costs for vessel owners although these added
costs may not yet be reflected in tariffs. While it is possible that some of
the smaller independent tanker companies may have difficulty obtaining
insurance, most of the tanker companies likely to transport Alaska oil receive
at least $500 million liability coverage through a protection and indemnity
club. One oil company representative revealed several factors that contribute
to a general reluctance to ship crude oil to Cook Inlet: uncertainty
concerning future oil spill clean-up equipment requirements; possible changes
to state and federal oil spill legislation; possible liability for spills after

1Shell Oil Company requires $700 million in liability coverage for
transport of its oil (French 1990).
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the oil is sold; and the view that selling crude oil to Cook Inlet is a low
volume, low profit operation.

Background

Insurance for tanker companies operating in Alaska waters is provided through
private insurance companies and through so-called protection and indemnity
clubs (P&l clubs). Insurance provided by private companies generally involves
a complex system of reinsurance. The coverage is eventually provided by the
London insurance market through such syndicates as Lloyds of London or the
Institute of London Underwriters (ILU). P& clubs are mutuals nmade up of a
number of tanker and oil companies. In the event of a damage claim, the P&l
club reimburses the shipper. Fifteen P& clubs throughout the world belong to
the International Group of Protection and Indemnity Clubs (IGPIC) based in
London. When a club menber makes a claim, the club provides coverage for the
first $1.6 million. Members of all of the clubs belonging to the IGPIC cover
the next $10.4 million and the IGPIC provides coverage for the next $1.2
billion through reinsurance (Barker 1990).2

Under current Alaska state law, a person who causes an unpermitted discharge
of crude oil in excess of 18,000 gallons is liable to the state for up to $500
million in civil penalties (AS 46.03.759).3 P& clubs provide the only
available source for liability coverage as hi~h as $500 million.4 Companies

Reinsurance is obtained through groups of insurance companies in London.
The IGPIC is able to obtain a high level of reinsurance only because many
companies belong to its component clubs. Normally, up to $500 million dollars
of the reinsurance covers pollution claims and the remainder covers other types
of claims such as damage to other ships, cargo loss and personal injury. An
option for additional coverage to $700 million for pollution is available to
companies who are covered by P& clubs.

3rotal liability for a large oil spill would far exceed the maximum $500

million civil penalty. The company would also be liable for criminal
penalties; civil claims by individuals for loss of wages; damage to the
environment; and costs of containment and cleanup. In other words, in the
event of a large oil spill, a tanker company would be liable for much more than

what a P& company would cover.

~Coverage through insurance companies, other than P& clubs, rarely
exceeds five to twenty million dollars in liability coverage and many brokers
are unable to obtain $20 million in coverage (French 1990). P& clubs provide
ninety percent of protection and indemnity coverage for the world's marine
transportation industry (Barker 1990).
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transporting crude oil, however, only have to show proof of one to twenty
million dollars In liability coverage.

Sore independent tanker companies must obtain coverage from a state-approved
insurance company, 1n addition to P& club coverage, in order to comply with
state liability insurance requirements. Current state law requires tanker
companies to prove financial responsibility through one of four means. self-
insurance, insurance, surety, or guarantee [AS 46.04.050(e)].6 P& clubs nay
not be used for the purpose of proof of insurance because P& clubs do not
recognize state sovereignty and therefore do not provide certificates of
insurance required by the state.7 Companies unable to prove financial
responsibility through other accepted means (i.e., self-insurance, surety or
guarantee) must have coverage through an insurance company approved by the

AS 46.04.040 provides for several different levels of proof of financial
liability for transporters of oil. Tank vessels or oil barges transporting
trans-Alaska pipeline oil are required to prove that they have financial
responsibility for $14 million as provided by 43 U.S.C. 1653(c)(3). Other oil
barges must show financial responsibility for one million dollars and other
tank vessels are required to prove financial responsibility for $20 million
(unless the Clean Water Act requires a greater responsibility). SB 504 of the
16th Alaska State Legislature, if passed into law, would require a $500 million
proof of financial responsibility for any tank vessel or barge carrying crude
oil.

504 of the 16th Legislature would broaden the means for proof of
financial responsibility to include other security approved by the Department
of Environmental Conservation (DEC). This provision would permit the DEC to
approve P& club coverage (Mertz 1990).

7P&l clubs pay claims for accidents in state waters but only issue
certificates of insurance to the U.S. Coast Guard. If the P& clubs recognized
state sovereignty, they could potentially have to award double claims for a
single incident if it were to occur on a border between two different states
(Barker 1990).
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state of Alaska.® They also need P& Insurance to protect themselves 1n the
event of a large oil spill.

P& clubs do not reimburse claims for criminal penalties (Barker 1990). Civil
penalties are generally covered but only if approved by the P& club's claims
committee after the claim is submitted (Willitzer 1990). Civil penalties are
not covered if there wes wilful misconduct leading to the incident.

Insurance Rates

Insurance rate hikes have resulted from the rising costs of claims from
incidents such as the Exxon Valdez accident as well as from the recent increase
in P& club insurance coverage from $400 million to $500 million (Unsworth
1989). Since Exxon belongs to a P& club, part of the costs related to the
spill are shared by all members of P& clubs and through IGPIC reinsurance.
Thus insurance rates for all P& club members will increase. The decision by
the P& companies to raise coverage to $500 million wes not a result of Alaska
oil spill legislation (French 1990; B?rker 1990). The Exxon Valdez accident
did, however, raise the perceived risk of operating in Alaska and this may be
reflected in insurance rates.9

While Alaska oil spill legislation did not directly cause the rise in insurance
rates, representatives of P& clubs and Intertanko, the independent tanker
industry's principal association, expressed grave concerns about effects of
possible state and federal legislation. According to one P& official, current
legislation before the U.S. House of Representatives, if passed, will result
in tankers becoming uninsurable and a possible boycott of tanker deliveries to
the United States (Barker 1990). An official of Intertanko expressed concern

®Insurance coverage for tankers is usually provided through reinsurance
by London-based companies such as the multitude of companies belonging to
Lloyds of London and/or the ILU. The American alternative, the Water Quality
Insurance Syndicate, does not recognize state sovereignty and only insures up
to five million dollars (French 1990). The state of Alaska considers Lloyds
of London an approved insurance company because it guarantees each of its sub-
companies. The ILU does not guarantee it memrber companies and therefore each
company naned in an ILU policy must be approved by the state before a tanker
company's coverage is accepted. While some insurance policies provide coverage
on a yearly basis, spot charters are often insured on a single voyage basis.
A policy for a five-day trip through Alaska waters costs between ten and
fifteen thousand dollars (French 1990; Willi tzer 1990).

Rates are determined by such factors as past claims records, perceived
risks associated with the place of operation, type of cargo being hauled, ad
nationality of the crew (Barker 1990).
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that sone states might propose legislation with unlimited liability. Should
such a provision becore law, tankers would be uninsurable (Uglesang 1990).

Tanker Tariffs

Tanker tariffs are negotiated on a case-by-case basis, but reference rates are
provided by the Worldscale Association. This company provides base rates which
are used as a bench mark when negotiating contracts. Worldscale calculates a
base rate considering such expenses as fuel costs, pilotage fees and tug
charges. The base rate for Valdez has remained relatively stable except for
a temporary increase in January 1990 due to an increase 1n pilotage fees.
After it was determined that Alyeska Pipeline Company wes paying the increased
costs and not the vessel owners, the base rate was deflated (Isman 1990).

Actual market prices may differ from the base rate due to considerations not
addressed in the Worldscale formula.

Patrick Callahan, an expert on Alaska tanker tariffs, said that the Alaska
market differs from other markets around the world. Alaska oil must be shipped
using United States tankers.10 While Alaska legislative action may affect
operating costs for tankers, tariffs are also influenced by market forces of
supply and demand. The decrease in Alaska oil production resulted in a lower
demand for tankers during the past year. Additionally, California has received
a greater portion of Alaska oil this year while Gulf refineries have received
less, adding to a lower demand for tankers. The operating costs for tankers,
however, have risen dramatically due to increased delays, higher insurance
premiums and increased administrative costs. The combined result of these
factors are detrimental to tanker operators in Alaska; their tariffs have

remained relatively stable, yet their operating costs have increased (Callahan
1990).11

The Merchant Marine Act of 1920, also known as the Jones Act, requires
shippers to use United States tankers to transport goods between two domestic
ports. Even though Alaska oil is shipped to the Gulf of Mexico via a pipeline
in Panama, the final destination is an American port and United States tankers
must be used (Callahan 1990). The Jones Act results in higher tariffs than
might occur elsewhere in the world (Barker 1990).

Tlow tanker tariffs nmeke it difficult for tanker owners to .justify
replacing existing vessels. Worldwide, a better market for tanker operators
permit higher tariffs, but the rates are still too low to provide an incentive
to replace aging tanker fleets [Oil & Gas Journal 1990a; Oil & Gas Journal
1990b; Petroleum Intelligence Weekly 1990; Uglesang 1990).
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Availability of Insurance

Insurance appears to be available to most vessel owners (Barker 1990; Uglesang
1990). Sone smaller companies nmay find it difficult to afford insurance, but
most vessels likely to carry Alaska oil are insured by a P& club (French 1990;
Willi tzer 1990). Brokers may contact many different P& clubs to locate the
best rates for their clients (Sullivan 1990).12

While most vessel companies are covered by P& club insurance, they do not
always have insurance through a company approved by the state of Alaska. Such
vessel owners must either prove capability for self insurance, possess a surety
or arrange a guarantor for insurance. For a fee, larger companies who charter
independent tankers will occasionally guarantee coverage in Alaska waters for
the purpose of fulfilling the state of Alaska proof of insurance requirement
(Adams  1990).

Small landing craft operators carrying oil, however, may have difficulty
obtaining insurance coverage. Because a tanker is considered to be any self-
propelled vessel carrying bulk oil as cargo,”’small landing craft vessels must
have the same coverage as a large tanker (Adans 1990).

Reluctance to Transport Oil to Cook Inlet

B.P. Exploration has terminated shipments of crude oil to Cook Inlet as of
December 1989. According to an article in the Anchorage Daily News, B.P.
America spokesperson Marcia Meermans, of the company's headquarters in
Cleveland, stated that new Alaska oil spill legislation makes the risk of
selling oil in Cook Inlet too high (Kizza 1990). Jim Palmer of B.P.
Exploration, cited additional reasons for the company's reluctance to ship oil
into Cook Inlet, including the view that this market wes a low volume, low
profit operation; a concern about possible Alaska Department of Environmental
Conservation requirements for oil spill response equipment; and uncertainty
about new limitations imposed by proposed state and federal oil spill
legislation. B.P. Exploration is wary of even selling oil from the Valdez
terminal destined for Cook Inlet because of the uncertainty of continued
liability after the oil has been sold (Palmer 1990).

Gen? Burden, vice-president for Administration and State Government Relations
for Tesoro America, expressed concern that many factors inhibit construction
of new tankers worldwide, and he fears added requirements by the state of
Alaska could nmeke it difficult for vessel owners to operate in Alaska waters.
Mr. Burden notes two problems with proposed changes to state law contained in

PPAlthough most of the P& clubs belong to the IGPIC and receive
reinsurance from the sane policy, rate quotes for a particular tanker company
may vary from one club to another.
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B 504. First, provisions in this legislation would require $500 million proof
of financial responslblity for all vessels transporting crude oil regardless
of the vessel's size. Mr. Burden thinks that proof of insurance requirements
should be less for smaller tankers.13 Tankers operating in Cook Inlet tend to
be much smaller than those operating in Prince William Sound. Second, Mr.
Burden states that a provision in SB 504 appears to require oil terminal
operators to have proof of financial responsibility for $500 million for off-
loading crude oil from vessels. He thinks that this provision would be an
enormous increase from present requirements.

I hope this information is useful to you. If you have any questions, please
contact this agency.

1RJudy Willi tzer, an insurance broker for Frank B. Hall, suggested that
insurance requirements for tankers be based on tonnage.
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e The Resource Development Council for Alaska, Inc.,

ei%"hN%Ison supports the expeditious passage; of HB 196 during the first
Iy et session of the 17th Alaska Legislature.

Designed to re-order the priorities established! under
current law, the bill would enatjle oil spill response
contractors to respond or attempt to respond to aspill - no
matter how small or large - without fear of bding sued
unless they are grossly negligent. Legislation passed in
1990 reversed what RDC believes is the accurate orderof
priorities by preserving the right to sue before
encouraging responsible clean-up efforts.

The proposed "good Samaritan™ legislation wquld remove
the onerous stipulations of the icurrent law wtyich hang
over the heads of any who attepipt to respond! to a spill.
RDC believes that HB 196 equitably addresses the problem
and urges the Legislature to paSs the bill priotf to
adjournment this vyear.
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State Response Contractor Liability Statutes
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SP<XjOR: Sen. Mippf, Rep. Carey,
Sen. Vaughn, Rip- 0. Err.

DELAWARE STATE SENATE
1J6TH CEhtUl ASStHIir

ne«nm j ANY

At ACT TO AHEXO TITLE 10. OELAXARE CDOC. RELATING TO LIMITATIO* Of'-L'fA&Il.t Tr
FOR OIL AKO HAZARDOUS KATERIAL DISCHARGE CLEAWJA.

BE IT ENACTCO BY THE GCNEAAI ASSCnSLY OT THE STATE 0f OELAKARE:

Section 1. Arend Chapter 81, Title 10 of tht Delaware Cod* by adding
thereto * ne* Section to reifl as roll.*!:

*88138. Limitation on Liability Of rnira PartUt Rindarlng AuljUnCl 'n
Oil or Haearcous Material Discharge Clean-jp'

(»> The provisions of any law, rule of regulation to the contrary
notwithstanding, the liability of ary oerson rendering care, assistance, or
advice to prevent, minimize or mitigate oil or hazardous material discharge
for any removal costs and damage caused by or related to ivch car¥,
assistance or advice shall be limited to acts or oolsslons of such person
wh'ch can be ;ho*n to have been the result of grois negligence, reckless,
wilful, wanton and/or Intentional acts of misconduct on the part of such
person.

(b) The limit of Ilabll'ty as set forth In Subsection (al of this
Section shall not apply to the actions of any person responsible for the
Initial discharge.

(c) Any person responsible for tie Initial discharge Is liable for any

removal cost* and damages that another person Is relieved or under
Subsettioo (a) of this Section.
<d) This Section shall not be construed to Unit in/ liability of ary

parson for personal Injures orwrongful death as aresult of the acts or
omissions of such person.-

Section 2. Amend Chapter 81. Title 10ofthe Oelevere Code  bystriking
jsija in its entirety.
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ADbill to bo entitled
An act relating to pollution* aaanding a.
204.9933, I*.S., relating to taiaa lapoaed for
coaatal protection* providing for certain
offahora oil drilling activity* providing for
catastrophic dleche.rgs* creating a. 2)2.013,
r.J.* requiring commercial vaaaala io anchor In
daalgriatad anchorage craaa* aaanding a.
310.071, r.S.i providing for evaluation of
certificated deputy pilot** aaanding a.
310.101, r.S.i providing additional grounda for
dlaclplinarjr actlona by tha Board of Pilot
Coaalaalonara* providing certain accountability
In directing foreign vaaaala* aaanding a.
310.111, r.a.i providing for report of certain
aar'na Incident** aaandlng a. 310.141, P.S.*
providing that certain vaaaala are subject to
pilotage, and reenacting a. 310.1(1, r.9.,
relating to penaltlaa for piloting without a
[lcanaa, to Incorporate aald oaandaant In a
rafaranca thereto* creating aa. 313.21, 313.22,
313.23, and 313.24, r.8.1 authorising port* to
tagulata certain vaaaal aovaaant* and adopt
cartaln guideline* tor bottoee clearance, vassal
aovaasnta, and traffic coemunlcatlona* aaanding
a. 374.021, r.S.* providing definition**
aaanding a. 274.031, r.B..* providing for
laauanc* of aplll pravantlon ar.d raaponaa
certificates* aaanding a. 274.04, r.S.I
providing a penalty for oparatlon of a tcralnal
facility without a raqulrtd registration
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certliflcata* Increasing the aaalaua application
tea* aaanding a. 274.049, f.S.i prohibiting
operation of a taralnal facility without a
aplll prevention and rasponee cartlflcate*
providing rsquirsmant* for application and
operation* providing a penalty* aaanding a.
274.07, r.S.* providing for rules of the
Departaent of Natural Resource** providing for
mpill prevention, abatement, and claanup and
for wildlife rescue and rehabilitation*
requiring adequate booming in tha transfer of
pollutanta* providing penalties* prohibiting
use of cartaln lobster trap* after a specified
date* creating a. 274.071, r.S.* requiring
certain vessels to maintain aplll prevention
and control contingency plana* providing
requirements* providing penalties* snsnding s.
374.09, r.3.1 providing csrtaln Immunity from
liability for described persona* amending *.
374.11, r.S.i providing additional sourcts and
usss (or sioney* In tha riodda Coaatal
Protection Trust Tund* aaandlng a. 376.13,
r.3.1 Increasing cartaln aaslaua liabilities
for pollutant claanup coats and daaages*
specifying condition* for Haiti on liability*
providing financial security requirements*
providing psnaltlaa* providing liahility of
cargo owner* specifying conditions for use of
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gality-eP a felony of Cha second degree, punishable aa
provided In a. 773.082, a. 773.08], or a. 773.084, aa raqulrad
In a. 827.012 at-IHtIl.

(h| Requirements that any raqlatrant caualng or
permitting tha dtacharga of a pollutant In violation of tha
provialona of aa. ]7<.011-178.21, and at othar raaaonabla
tlaaa, ba uubject to a complete and thorough Inspection. If
tha dapartaant dataralnaa thara ara unaatlafactory preventive
aaaauraa or contalnaent and claanup capabllltiea. It ahall, a
raaaonabla tlaa aftar notice and haarlng In compliance with
chaptar 120, auapand tha raglatratlon until auch tlaa aa there
la coapllanca with tha dapartaant requlreaanta.

(1) ,Such othar rulaa and-ragstation* aa tha aalgenclea

of any condition aay require or aa aay reasonably ba nacasaary
to carry out the Intent of aa. 178.011-176.21.

[l Aftar July 11, 1*90, no lobatar trap or trapa to
ba dapoaltad Into watara of tha atata ahall ba Impregnated
with a petroleum product that aay be released from auch trap
or trapa. after July 11, 1333, no parson ahall depoalt into
tha watara of tha atata any lobatar trap ot traps that have
been Impregnated with a petroleum product that nay ba released
frog auch trap or trapa Into tha watara of the atate.

Section 13. Section 178.071, Florida Statutes, js
craatad to raadi

178.071 Spill contingency plan.—After Oaceaber 11,
1930, any vassal operating In atata watara with a atoraga
capacity to carry 10,000 gallons or act* of pollutanta aa fuel
and cargo ahall maintain an adequate written ahlp-apeclflic
aplll prevention and control contingency plan. Any such
vaaaal ahall have on-board a "aplll officer," deelgnated by
tha contingency plan, who la responsible for trainiangKﬁnew

*=y
oW, kal.baa «F* .1f|fflnnl| VOfdA Ifill«f1I1H1 AfF Addlt|c

CS for CS for SB'a 1088 and 22 fleet engrossed (ntc)
fibers to carry out aplll response efforts required In the
contingency plan and coordinating all on-board reaponso
afforta In caaa of a aplll. An adequate plan shall Include
provisions for on-board response. Including notification,
verification, pollutant Incident assessment, vessel
stabilisation, dlacharga mitigation, and on-board dlacharga
containment. In accordance with thla chapter, department
rulaa, and tha rlorlda Coaatal Pollutant Spill Contingency
Plan. A plan In compliance with tho fedaral requirement for a-
ahlp-epeclfic aplll contingency plan ahall satisfy tha
requirements for an adequate ahlp-apactftc aplll contingency
plan required by thla section. On or after January 1, 1991,
tha mastar of a veaaal with a storage capacity to carry 10.000
gallona or more of pollutanta aa fuel and cargo, which vessel
la operating In atata watara without an adcquata contingency
plan, commits a noncriminal Infraction. The master ahall be
cited by the department and ahall appear before the county
court for the county In which the violation occurred or the 1
county court cloaeat to tha location at which tha violation
occurred. The civil penalty for auch an Infraction ahall be
up to 33,000. An adequate contingency plan must be submitted
to tha department prior to tha vessel reentering a rlorlda
port. Failure to subnit the required plan ahall result In a
civil penalty of 110,000.

Section 16. Present aubaectlona (5) and (6) of
section 176.09, rlorlda Statutes, are renumbered aa
aubaectlona (6) and (7), respectively, and a new subsection
(3) la added to said aactlon to readi |

176.09 Removal of prohibited discharges.--

(3) Notwithstanding tha provisions In subsection |4|.
any person who Is authorised by the department or tha federal |

2 [0dN,
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1| government or tha person alleged to be responsible for tha

21 discharge, or by a dealgnae thereof, to render assistance In
containing or removing pollutants ahall not be liable for
coats, expanses, and damages, unlaaa such coats, expenses, and
dasLsgea are a proximate result of acta or omissions caused by
groaa negligence or willful misconduct of auch authorlied

Section 17. Subsections (2| and (6) and paragraph (c)
of subsection (4) ot aectlon 376.11, rlorlda Statutes, are

10 amended to readt

il 376.11 rlorlda Coaatal Protection Trust fund.—

12 (2) The Florida Coaatal Protection Truet Fund la

11 established, to be used by the department aa a nonlenelng

14 revolving fund for carrying out tha purposes of aa. 376.0H-

13 376.21. To thla fund ahall be credited all registration fees,

16 penalties, judgments, damages recovered pursuant to s.

17 376.121, othar fees and charges related to as. 376.011-376.21,

18 and the eaclea tax revanuea levied, collected, and credited

19 pursuant to aa. 206.9933(1) and 206.9943(1)(a). Charges

20 against the fund ahall be In accordance with this section.

il (4)

22 Fund ahall be dlaburaad for the following purposes and no

23 othersi

24 (c) All coats and expanaea of the cleanup”

23 restoration, and ral.abl11tatlon of waterfowl, wildlife, and

26 all othar natural raaourcea damaged by the discharge of

21 pollutants. Including the coats of assessing and recovering

28 damages to natural resources, whether performed or authorised

29 by tha department or any othar atata or local agency.

4
J
6
7 person.
8
9

30 (6) The department shall recover to the use of tha
a1 fund from tha person or persona causing the dischar%e or from
2 oW,

C00IMG Korda strW”n are delations; words underlined are additions.

Moneys In the Florida Coaatal Protection Trust

m a-a itw i w J fe |l Mo Im

tha Tederal Government, Jointly and severally, all sums owed
or expended from the fund, pursuant to s. 376.12(6](3». except
that recoveries resulting from damage due to a discharge of a
pollutant or other similar disaster ahall be apportioned
between the rlorlda Coaatal Protection Trust Fund and the
General Revenue Fund so aa to repay tha full costa to the
General Revenue rund of any sums dlaburscd therefrom as a
result of such disaster. Requests for reimbursement to tha
fund for the above costs. If not paid within 30 days of
demand, shall be turned over to the Department of Legal
Affairs for collection.

Section 18. Effective October 1, 1990, section 376.12,
Florida Statutaa, Is amended to read;

376.12 Liabilities and defenses of terminal facilities
and vessels'.--

(1) Recause It Is the Intent of as. 376.011-376.21 to
provide the means for rapid and effective cleanup and to
minimise cleanup costa and damages, any vessel, or Its agents
or servants, who permits or suffersa prohibited discharge or
other polluting condition to take place within atata
boundaries shall be liable to the fund for all coats of
cleanup or abatement, up to an amount not to exceed 530 J14
million or 5623 3188 per gross registered ton of such vessel,
whichever la the lesser. Hhen the department can show that
auch discharge was tha result ot willful or gross negligence
or willful misconduct within the privity or knowledge of the
owner or operator or agent thereof, auch owner or operator
shall beliable to the fund for tha full amount of auch sums
expended. When a discharge of pollutants occurs from a
terminal facility, recovery of costs of abatement and cleanup
shall be limited to an amount not to exceed 323 58 million,

24 ow, »
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\» POLLUTANT DISCHARGE PREVENTION AND REMOVAL

yormetrocs ces.gn-d to "sr-cve or f.-ter out ccn-
Llion from the _vater supply. ana the ter™ “replace-
means replacement of a =il or well "e d or con-
to an altemative source of safe pc table Aater.
for the curpcses of the Hand Protect-on Tr,st
such resicra; on or rep a:e~ent smil ’a-e c’ce
DR per other ..sesofthe -ncc gated mpne,s af.m

n T g - Pl s SHCE)? o
A-'-r1r —a Gf_w,é&i)] of%%q g .sa-

A Fundm? for activities described m this sufcpara-
shall not be available to 'und any r.crease mthe
~tyof apctac.'e Aater system or potabie pr.ate
jovgr the carac;'.v Ahicn existed prior to such resto-
1y o f rep acemehi. unless such -crease s the -esult
'Feus'e of amore cost-effective a.terna: ve than otner
ynati.es a<a.ao:e , »
.1 Frev.ce 'or ‘he inspection and s%)er,vlsmp of ac-
ytes descr cec in this subsection, ai
j, Guaar.tee the prompt payment of .eeasoraple
~ resulting therefrom, including these admimstraiwe
Mincurred by the Department of Health and RehaOil-
Services 'in providing field and laboratory ser-
toxicoiogical msk assessment, and other services
~ department in the investigation of dnnkmg Aaler
ttpianiination cmeIamts. ,
.-P<) The Legis'ature further finds and declares that
[fpreservation of the quality cf surface arc ground Aa-
Jn is of prime public interest and concern to the state
‘fpomc;-r.g ts general Ae'are p'e.e-fn.%. sease.
rironctmg hea th “and. prev.-omg ‘or the pubi'C se'cty
gzdb..a! the -te'est of the state in sucn preser.3ticn
feighs any burdens of liability impcseo by the Legis-
‘£/eui30n tncse persons e"gaged i stor.ng pollutants
Lfd related act.v:es .
r(5) The Leg steture further declares tKat't >sthe in-
1ss 3702C-376 319 to support and complement
able provisions of the Federal Water Pollution
Il Act. as amended, specifically these provisions
.tto the national contingency plan for removal of
its.

T-1 W :n Su-thO.j 5 cn 34-308.J 'C c* 3¢-"S3 s |
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6301 Definitions of terms used in ss, 376.30-
19.—When used in ss. 376 30-376 319. uniess the
cleany 'eauires otherwise, the term: .
‘Barrei’ means 42 U.S. gr. lons at 50 ' Fahrenheit.
‘Department’ means the Department of Environ-
| Regulation. . o
‘Discharge’ includes, tut is not limited to. an
leaking, seeping, pouring, misapplying emit-
.emé)tymg, or dumping of any é)ollutant wnicn oc-
and which affects lands and the surface and
Jwaters cf the state not requlated by ss 376.011-

‘Facility’ means a nonresidential location con-
lany underground stationary tank or tanks which
>hazardous suostances or pollutants and have m-

| storage caPapmes greater than 110 gallons, or
weground stationary tank or tanks which contain
its which are liquids at standard ambient temper-

Ch. 375

s'u'e anc pressure and have rcr.idua. storage :scac
tes greater than 550 gallons Tms definit cn srai -ct ~
elude ‘aciiit.es covered by ss 375011-3762" e>c=0: 'cr
mar.ne fueling facilities” with underground or acc.e-
g-cund tar."s Ahere tne fae.bty nas no one tank A'tr a
oacacity greater than 30.000 gallons, ‘acilities ::.e-ed
pr cnacter 377 or containers stcrmg solid or gasec.-s
P_ollutants and agricultural tanks having storage capaci-
ies of tess than 550 gallons .
r51 'Ccerator means any person oce'a.«ng a ‘aci.-ty
Ahether sy lease contract, or other form of agreemg“;

6) Twner means any person owmn? a faculty

7) 'Person’ means any individual, partner. ;cmt ven-
ture or corporation, any group of the ‘ciegomg orga-
n.zed or united for a business purpose, cr an> gc.em-
men’al entity.

m ‘Person .n charge’ means the pe'sor on tne
scene Aho is in d.rect. responsible charge of a *ac !/
from Amch pollutants are discharged, .ven tne ds
charge occurs
(9) 'Petroleum’ includes: .
ta) Oil. mcludm? crude petroleum oil and other v
drocarbons, regardless of gravity, which are produced
at the well in liquid form by ordinary methods and Ahich
are not the result of condensation of gas after it leaves
the reservoir; and . . .

(b) All natural gas, including casm.?head gas. and ail
other hydrocarbons not defined as oil in paragraph ta).

(10) Petroleum product’ means any liquid fuel com-
modity made from petroleum, including, but not ‘im.itea
to all forms of fuei known or sold as diesel fuel, ke'c-
sane, all forms of fuel known or sc.d as gas:- -7 =0
fuels containing a mixture of %asolme and c.'e’ c'cc-
ucts. excluding liquefied petroleum gas =nd A-a'.cs-
Society for Testing and Materials (ASTM) g'ades ~¢ 5
and no 6 residual oils, bunker C res'dual cns, mter-ea-
ate fuel oils (IFO) used for marine bunkering wtr a . s
cosity of 30 and higher, asphalt oils, and petrocrem ca.
feedstocks.

(11) 'Petroleum storage system' means a stahcra-/
tank not covered under the provisions of cnaoier 3"
together viith any onsite integral pioing or discensirg
system associated therewith, which is used, orintended
to oe used, for the storage or supply of any petrceum
product as defined herein, ana whicn: .

(%g Is registered with the Department of Environmen-
tal Regulation under this chapter or any ru.e prorogat-
ed pursuant hereto; _ N _

b) tslocated ina terminal facility registered ACh t*-e
Department of Natural Resources under this :~ac;e.' cr
a~y rule promulgated pursuant hereto.

{c) Is'located in a storage facility licensee vin -~e
Department of Revenue under s. 2C6 022 cr ;s
2C6 9930. excluding offsite pipelines;, o

(d) Isa system with respect to which notification ' as
been submitted to the Department of Envircnme'-tal
Regulation under s 376.303; or , o

(e) Isa system with respect to which notification -as
been submitted to the appropriate state agency unce'
iubtltle | of the Resource Conservation and Reco.er.

ct.
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§'2) 'Poilutanls’ includes any 'product’ as defined in
s 377 19.: 1?. pesticides, ammonia chlorine, and denva-
fves the'ect. exclud.ng i.cuc-fed cet'd eum gas.

i*3i 'Poiluticn’ m*-a-s tne .Prese-ce an the'and or n
the waters of tne stale o' pcil-tan's m quantities wh.ch
a'e or may ho potentially na'T fiul or my-nous to human
"ea.tn or welfare, animal or plant life, or property or
Ah.cn may jnreasonably interfere with the enjoyment of
tife or procerty, including outdoor rec-aai.on =

(14) 'Response action’ means any activity, including
evaluation, planning, design, engineering, construction,
and ancnllar?; services, which is carried out in response
to any discharge, release, or threatened release of a
hazardous substance, pollutant, or other contaminant
from a facility or site identified by the department under
the provisions of ss. 376 30-376 319.

('5) “Response action extractor’ means a person
who is casing out any rsspor se action, including a cer-
son retained or hired b> such oe’so.nto C'ovide services
re at.ng to a re;DO~se action

{To) ‘Sec'etary’ means the Secretary of the Depart-
ment of Environmental Regulation

»17) 'Hazardous sucstances’ means those sub-
s'ances defined as ra-a'dous substances in the Com-
crehenstve Environmental Response Compensation
3r71g7Lab|I|ty Act of 1330. Puo. L No 96-5*0. 94 Slat.

03) 'Person responsible for conducting site rehabili-
tation’ means the ‘site owner, operator, or the person
designated by the s.te owner or operator on the reim-
Cu'sement apDhcaton. .

*19) 'Varine ‘uelmg ‘acuities' means a commercial or
«ec'eatiOr al facility providing fuel to vessels, excluding
o _oroduct handling terminals

20) 'Bulk oroduct handling terminal’ means a coastal
waterfront location where pollutants are received by
‘a~< vessel, p.peline. tarK car or tank vehicle and are
s'res croienced .n aboveground bulk tanks with mdi-
. 0.ai capacities greater than 30 000 gehons, for the
c.'ocse of astnbutmg such po'lutants oy tank vessel,

c ce.re tank vehicle, cr cantainer, :
o ot TR g e stmte
o0 gl LS pecabCS 0 d S el
A
AT s RO B Sl O

WL 80, Ca8s-al s S %fled o -aal'cslofire *aio mears’

376.302 Discharge of pollutants prohibited.—The
0.sc-a'ce of pollutants into or upon any waters of the
state cr ands. which discharge violates any departmen-

2100 ARl 0o ot

'376 303 Powers and duties of the Department of
Environmental Regulation.—

1) The department has the power and the duty to:

a)  Establish rules, including, but not limited t0. con-
struction standards, permitting or registration ol tanks,
ma.nie'ance and installation standards and removal re
d.sccsai slandanm® *« - o

POLLUTANT DISCHARGE PREVENTION AND REMOVAL

acovecround faciM es and tneir ors.te integral,
s.stems Such rules may establish standards tort
ground fac.i.l.es amen. sice hazardo.s s.tslancetw”

sited >ntr.e .Vate* C

Med unders 255"

Provide for tre :e. >’

pcllu’-nts a~d ma'me fuel.nc fa; i .andcans'cz :-
ground ‘ac 'mes wh.ch store poIIuta-fsI %%Iacno(é/e?éﬁ%\ﬂ Ul C{. /ﬁf---l $rs
ss 376 011-376 21 or by chapter 377 Requ.ro.mer,ti2* fjaECS|t%be|SSUS 2‘?}1;, ?i',,

‘ac.tites A.n underground storagie tans having sic
sacacities c.er 110 gallons mat slo'e hazardous
sfanoes shall not be effective until January 1,1991,
department shall maintain a compliance verification!
gram for this section, which may include invest*
or msHectlons to locate improperly abandoned Mg’
and which shall be implemented upon termmatlon%(
Early Detection Incentive Program established und*
376°3071(9) or December 31. 1987, whichever is earfw, -
“ne department may contract with ether .gcvernmerS* "
agencies or private consultants to pe-fcrm compfisree -
C-'fica'.on aotiv.t.es The cont'acts may c’cvide for
ac.ance cf working capital to iccal gc.s'—rents to
r-ed.te the irr.p.erentation of the ccmp: a-ce venfert*.’
program. Counties with permit or reg.s'/at on fees ftir
storaé;e tanks or storage tank systems are not e Itfk|
'dC‘ advance funding 'or the comp'.an-.e .anfication pr» m
am.

') For sac-n tank registered with the department
oer this section, issue a registration c'acard listing
registered tanks at a facility, to be d.sp'ayed in pH*
v-ew in the office, kiosk, or other suitable ocation «t
‘acihty where the tanks are located For new facilities. ifi
in *al reglstranon fee of $50 oer tank is due and paystfr
a thin 30 days after receipt of notification by the '~ *
ment. Owners or operators that upgrade "heir fi
by replacing their existing tanks are rec-'=dto P7 *.
tank replacement reglstranqn fee of $25 per tank
30 days after rece’pt of notification by the departm**-
OAners and operators of new facilities a'd -
ex st.ng facilities "eP‘ac ng their tanks are re.q'gj'ed
tfy tre” department 10 days pnor to instaliaticn df *7 .~
tanvs us.ng approved department forms. An a.nnu»
newa fee in the amount of $25 per tank sha" ,
uloon the tank owner, to be due and payable by -kty. jg
ot eacn year, except that stationary tanks cf 110 .
or less at nonresidential locations and agrlzj'tur?u
of 550 gallons or less shall not be required to pay
trahcn fee The department shall notify each
(if tfhe arp]nua! renewal fee requnemgeongj no later )

of each year Any payment oyer 30 days Pasj;:{ 2i]
he deemgd de‘llﬁ%]@?@]%, and |Y1e reglsl¥almt slnngLJ-
qu.red lo pa;g an additional $20 late fee for
with respect to which payment is delinquent.

r?/ 1. 1990. marine fueling facilities are requ.'ed "
allreg stration fees specified in this section "
Bbhdal re s'f3t|0n fees required under ss. 375%5 oy H
J. i ny exis!,nS unregistered facility that fairs» ~0 ~ \

er by October 1. 1589.%shall pay all previous

on fc_s that should have been paid in accordzrce l-

this section begmn.ng on July 1, 1986. an

favoided throu%h noncomdp ance  Revenues
rom fees impoSed upon tankc cin/inn r=tr->>m pw-.*

at reasonable times. 4

Ia6pollutant in viola’ :
76319 shall be fJ'y 3
ntto ensu'2 tr a
to occur
-Keep an accu-ate
incurred for t™e ',
and. evcept as :°
j diligertlylo .
mredlom -ece’=""
alesG:.="-i.ts-
i the dapa't.-em ;-:.
lor tne like'hcod  a:
Bring an actor. -t
-Ibilit.es imposed ¢. ss
iofss 403.121.422 * ¥
) enforcement urea' ss
The powers an;  at
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r- _ ntstorage ‘a-k 4-
Cjlorage tank as :a'a;
Asuch’installation s n a:
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£ sthslocalgovern-a-
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- m i_suodivisioyn or develoypment rece-.e%' 1s Oe<e'op-
}W un.d .n accordau&wﬁi

1l S3 e of lead-acic hn 2

icrder alter January 1 1989

Subsidies to persons developing rew water sup-
Asterns o be permitted and constructed after Janu-
. 111989, inaccordance with standards adopted pur-
¢ il ir"]tos 373 309(5) because of actual or potential con-
(v As* ranee TrustFg* *J8E  m'Station of cotable water weiis. provded that no such
d *?£sidy snail exceed one-haif of the present worth of
«an ce -sed by hec w fo e 10:vear cost of providing and maintaining filters for

.’l > r< 1yl .V_ ) ]
0”3;;9 %fﬂgfriﬁiﬁ ﬂ?o(%gﬁ"s% - 3% The nest cost-effective remedy as determined
veed 2% {97%0“3891 : T%J the department, for wells dniied prior to January 1.
ill ce credited all excise V -

£ presidents lo be sen/ed By said system

and -edited pursuant i "1 g hE>i|cept as otthea/]vise prO}/itdhedfbyaa\fN the depart-
: 6”1 g™nl shall recover to the use of the fund from a pe-son
Vb, a0 gl penalties, ju” V.r| papersons af any time causing or havin? caused fie ds.

tra-ces -e‘aled to the ««£ 8| e or from the Federal Government, jointly and sev-
63'9 Crer than thosegec 1 Qﬁgall sums owed orexPended hom the . curs-
[eesig enages lealed. 3 To s 376 3C8. except that the department may de-

jfcie tc pursue such recovery if it finds the amount .n-

too small or Ihe likelihood of recovery too uncer-

9
-S
'6 3071 a
[ ] CLtJa' [ Assurance Tru* v

a vtn this section. ;
- wv Sums recovered as a result of damage due to a dis-
.?" JtSEurr]%efr?onetyvsitim 71< Jcha}[ge of a pollutant or other sim lar disaster shall be ap-
HL@ apanCyof AMUES “aaliored between the fund and the General Revenue
g S0 as fo repay the full costs to the General Reve-
necessary to prote iFund of any sums disbursed therefrom as a result
-elfare. ) frsuch disaster. Any request for reimbursement to the

"lixJ for such costs; if not paid within 30 days of de-

- trend, shall be turned over to the department for collec-
rement of contaminated pt~t, P

systems. v, Foyl

a-ned out oursuant to
m resccr.se. Cen-perMr.-
TLA >

' 6? Moneys in the fund which are not needed cur-
rently to meet the obligations of the de%artment in the
%Ir(fzsedof its rtes on% t|r|1|tleTS under sts th?6 3083t76f3tr119
: ¥ Ifee depcs.ted with the Treasurer to the credit of the
m:a-eocutora. thair. *indand m%y be invested in such manner as is provided
vtes 3cept that, uparj* toby statute, The interest received on such investment
o5 fat sufftient unoneiai.  <hellbecredited to the fund Any previsions of law to the
met-,3: .0 to adeois@y™-  Sontay notvvthstanding, such interest may be freely
- umne- this sufcpa-agrapftfi’ i ,Jansferred between this trust fund and the Inland Pro-
shurse a.aﬁa l1e mon% s flection Trust Fund, in the discretion of the department,
Ir act.-*t-es. or to wilhhcM”|
ict'vtes
my 1. 1389. 'unds usedtfly
ceex endgdfor zin»«Rss
~tarr.irated potable >

lIrty of the department in administeringnt e fund dili-
gently to pursue the reimbursement to the fund of any
*tornexpended from the fund for cleanup and ahatement
»£accordance with the provisions of this section, unless
* idepartment finds the amount involved too small or
likelihood of recovery too uncertain. For the pur-
£Poses of 5. 95.11, the limitation period within which to
|relilute an action to recover such sums shall com-
E'* ce on the last date on which any such sums were
ended, and not the date that the discharge oc-

e*-ef ¢f-ced that”
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376.3071 Inland Protection Trust Fund: creat'on:
pur{mses; funding—

(1) FINDINGS —in additcn to the ‘egs‘a’e "rd-
n?gs set forth ms 376 30. the Legislature *."Cs a*d de-
clares-

(]a) Thai significant quantities o< petroleum a"d ce-
troleum products are being stored in‘ur.de'gro™'d sicr-
aﬁe systems >n this s'ate, Which storage 'S a "ata-cous
unde akln%; .

(b) That spills, leaks, and other d-scharges 'ram
sucn storage systems have occurred areocc-IT-g a"d
will continde t¢ occur and that such dlscharg;es case 3
Sanmcant threat to the quality of the grcunola'.e's and
infand surface waters cf this ‘state,

(c) That /here contamination of the grou-c 0 sur-
face water has occurred, remedial measures ha.e o'len
been delayed for Iongz periods while determ.ma* :-s as
to liability and the extent of liability are made a_d mat
such delays result in the continuation and inters moat-on
of ihe thréat to the oufclic health, safety and -ve'a'e m
ﬁ_reater da-attqe to the environment; and m sg- * oartly

|gdher c0s's 1o contain and remove the contar- - a* on
an

(d) . That adequate financial resources must ce readi-
ly available to provide for the expeditious supply of safe
and reliable alternative sources of potable water to af-
fected persons and to provide a means for invest.gat.on
and cleanup of contamination sites without de'ay

(2)  INTENT AND PURPOSE —1t is the intent"cf the
Legislature to establish the Inland Protection Tr,s: A -a
to Serve as a repository for funds whicn wil enac e me
department to respond vv.thout deiay tc me ce-'a r v
land contamm-at-on re:ated to the stc'age cf ce”: em
and Retroleum products <norder to o T me. 0.0 C
health, safety, and welfare and to minimize en/ir;-men-
tal damage.

(3) CREATION_—There ;s hereby created the mard
Protection Trust Fund, hereinafter referred to as tne
‘fund," to be administered by the department 7n:s “nd

() Except as otherwise provided by ‘aw. it is the shall be used by the department as anonlapsm% revolv-

|n%fund for carfying out the purposes of this sect cn a"d
5.°376.3073. To'this fund shall be credited ail pe-a.; es.
judgments, recoveries, reimbursements, loans. and oth-
er fees and charges related to the implementation of this
section and s. 376.3073 and the excise tax revenues ‘ev-
led, collected, and credited pursuant to ss 2C6 3935i3)
and 206.9945(1)(c). Charges against the furd s~a: ce
made in accordance with the provisions of th's sec* or.

4) USES —Whenever, in its determination ¢,
dents of inland conlamination related to the stcage of
Petroleu_m or petroleum products may pcse a m*éa; *c
he environment or the Bubhc health, 'safety ¢ ‘a*e.
the department shall obligate moneys availacie r me
fund to Fprowde_ forr
_ (a) Prompt investigation and assessment of coram-
ination sites; . _

(b) Expeditious restoration or replacement of cc:a-
ble water supplies as provided in s. 376 30(3)(c)i .

1037

Tyly) =



Ch. 37:

VOLUNTARY CLEANUP —Nctmng m chapter
36-'59 Laws ol =crica i'ali ce aeem.ed o pronioit a
person from concuctin site reraoiittation either througn
VS Own personnel or throu?n responsiPle response ac-
tion ocntracto-s or Subcontractors

\2) REIVEJPSEVENT for cleanup expenses.

' P Le% s'et »e hndmgs —" ne Legis:atura finds and
Declares that, .n orn-r ip pro...tie ‘or fe-at'- tation of as
r.any contamination $.,&$ as oosswe a; soon as possi-
Ce ““c-.ntjry rnha”.itation of contamination sites
snp” 3 pe encp-jraged provided tnat such rehabilitation
s conducted in"a manner and to a evel of complelion
Arich .mu protect the p.iOI'C nealth, sa'ety and welfare
and I mm-mce damage to the er.ironment.

) Entitlement; conditions.—T0 accomplish this

(b tlemen : lisf
purgose, lor sites initially reported on or prior to midnight
on December 31,1938. any Person,conductmg site reha-
bilitation under this subseéction, either through his own
Personnel or through responsible response action con-
ractors or subcontractors, shall be entitled to reim-
bursement from the fund at reasonable rates for allow-
aoie costs incurred on cr after January 1. 1985. m con-
‘ecnor with such s.te rehabilitation, subject to the tel-
'CAno cend;,ons _

1 ' Notn.rg mthis ; .bsection shall oe construed to
3ul* cnee -e-purse.T.eht of any person or for any site
e*c'uded from part ¢ pat-on in the Early Detection Icen-
t-eProd'am .mce' $iccarag'aph 1 or subparagraph 3
of cs'arapn 9*fct or paragrac-n (Vdl

2 'ng P]'ov 's-ons of this supsection shall not aﬁply
tc any s.te htatiy reported pnor to juiy 1. 1986. where
the department has initiated an administrative or civil en-

: respect to such site, unless the
cart/ has oner to July 1, 1986, undertaken.

ana made a reasonaoie effort to carr%out. one or more
of the ‘o,own? remeciai actions at the site

a ='oauct recover/

d Gr,oundvvat?r restoration, or

¢ il removal, _ _

3 Reimbursement under this subsection shall not
ce  de‘cda st?te certract and shall not be subject
to :-e c'o.s-ons cl c-apter 287

a 5 terehic] tif-pr sraT ce completed in accord-
ate . tn cleanup ceer a est t%llshed 0y tne depart-
~e">t ¢\'suant to ca'agraon (5)( 3 , ,

.5 =roced ra! requirements of this subsection shall
3.e oeen met,

lci Procedure '0 v-a'e anp copduct site rehabilita-
tcn.  Any person .rVatmg site rehabilitation pursuant
1° section between ,anuary 1 1985 and December
ol '903 who intends to file"for reimbursement shall
s.cmit wr.tteh, notice of such intent to the department
e'er to r idn.ght on December 31, 1988, together with
documentation of site conditions. pnor to initiation of
cleanup. "Vith.n 60 days after receipt of such notice and
suff-cient documentation of site conditions pnor to imfia-
t on cfe'eanoo. the dc-cartment shall determine whether
."a person is .neligibie tc apply for reimbursement under
s.0parag'aph ‘0) or sufcparagrapn {b)2 and shall noti-
[ the applicant as_to his eug'biiity in wrtm?

'd). RazorCs —The person responsible for conduct-
my site rehabili‘alion. of his agent. shall keeﬁ and pre-
sefve suitable records of hydrological and etner s*te in-
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vest-gations and assessments s.te rehabilitation pta-
comracts and_contract negotiations and accounts, in -
voices sales tickets, or othér payment records from
cnases sales leases, or other transactions .nvoNV»
costs actually .ncured rested to Site rehabilitate
Such recordsshall be mace avai'acie uoon request to
agents and employees of the department during regut»
business nours and at other times upon wntten reque(
of the department Inadd *on the department may (to:
:me ‘0 t mo -equest Submss on of such site-spec.fc b>
formation as t may req..'5s At reco'ds of costs actuaty
ercur'eo ‘cr cleanup sha'l be certified by affidavit to
depi tment as bemg true and correct

(e)  Application lor reimbursement.—Any eligibli., [completion

person who performs a site rehabilitation program c f -
performs site rehabilitation program tasks such as pmpf--
aration of site rehabilitation plans or assessments; prod-"
uct recovery; cleanup of groundwater or inland surface
water, soil reatmen) or removal; or any other tasks ids>
tiLed by department rule deve]oped pursuant to pva-
giaph ‘5'ib). may apply for reimbursement Such appt-
cat-crs for reimbursement must be supmiited to the d*
~r\ on forms pro/.dec by the oeoarfment, t->jeth-
er w.in c-.oence docum e.n*,riljg that s-te renab-'taie#
¢ cqra- ‘asks were conducted or cor-p.-c-ted m acccr)-
ance witn department rule developed pursuant lo p**-
grapn -'5-ib). ‘and other such recards or information u
*ne necar'm.ent requires. The reimbursement appfc*-
t-cn and supporting documentation small oe enanvned
0> acertif.cd public accountant maccordance with gen-
erally accepted accountmg principles A .coo?; o'W
accountant's report shall be submitted with the re**
oorsement application Applications gqr. reimbursement
ma}é not oe approved for site rehanilitation ?rogr**
tasks which have not been completed except for W
task of groundwater cleanup.
Review — o 1
1 Provided there are sufficient unencumbered
f-jinds available in the Wane P election Trust Fund, N T
department shall have 60 days to determine if the app*'*
cant has provided sufficient information for prxesaij®
the application and shall request submission of any &
dit-onal information that the cepartment may requrt
w.thin sucn 6C-day cenod.

. The department shall deny or acprove theaPpr .
cation for reimbursement within 90 days after recar*** -i
the last item of timely requested additional malehat, C<\
if no additional material is requested, within 90 4.
the close of the 60-day period described in
([;raoh 1., unless the total revew penod is
ended by written mutual agreement of the a?PCcfrk
and the_department, M-*

Fmai disposition of an appHcat'on shallbePmJ
ed to the applicantinw a accompan|edebI3
e*plana’icn setting forraelail the reason orred* A
for the approval ordema: | tne department faHs
a determination on an application within the time
ed m sutoaragraph 2. or aen.es an aopi'‘Caiiom®”-*
tﬂspute ?therW|se arses with reﬁard, ) r5|mDJrSfy*.-ff
tlzeO§17pp icant may request a hearing pursuant

fg) Schedule for reimbursement.—Upon 9
an application for reimbursement. re!mour’3,’
0§

fj. 1989
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seascraoie excerc.tures of a sue 'e~ac i..a:-r c'cg.-am
y sue reéjatrlatlon pro?ram, tasks documented :re’an
srail be due and payable within 90 days of accrcvai of
re adppllcatlon, provided there are suff.cient unencum-
ered funas available in the Inland F'cteciion Trust
und. Payment shall be made in Ihe crcer ,n wh,ch the
department receives completed applications * Reim-
pursement payment for a site rehabiirat on progfram or
program ‘asks shall be made for activit.es completed in
accordance with department rule de.eicced pu-suant
*o paragraph i5ii'b), except that a person who under-
meces the program task of groundwater ciean,.p and is
working toward meeting the applicable -oleaouo criteria
;orcompletion shall be allowed lo receive uoon request,

Ilerim reimbursement annually while Ihe cleanup is tak-

ing place. , ,

(h) obligated funds.—Any funds obligated for reim-
bursement of exPendltures lor a site rehatil.faticn pro-
gram task prior 10 July 1, 1989. shall remain colgated
until July 1.1990. If completed applications for such pro-
gram tasks are not received b;{, that date, lhe obligated
amount will revert to the unobligated balance of the in-
land Protection Trust Fund. .

()  Liberal construction. —With respect to site reha-
bilitation initiated prior to July 1, 1986. the provisions of
this subsection shall be,ﬁlven such liberal construction
by the department as will accomplish the purposes set
lorth in this subsection. With re?ard to the keeping of
particular records or the giving of certain notice, the de-
partment may acqut as compliance action by a person
which meets the intent of the requirements Set forth in
this subsection.

4(%3?5 FINANCIAL AND TECHNICAL ADVISORY COM-
MI()T E—

a)_ Creation, dudes.—There is created the Fmanc-al
and Technical AdwsorY Committee, hereinafter referred
t: as the 'commit'ee,’ tc review, at its a-scrc-tion cr upon
request of the secretarF/, site rehabilitation projects or
water restoration or replacement projects which the de-
partment, a local government, or any other person un-
cedakes pursuant to the provisions of this section for
the purpose of prov;dmg the department with construc-
tive comments relating to technical and accounting pro-
cedures which may be employed and for the purpose of
keepm? the department abréast of the latest available
techno OngeS and potential improvements in manage-
ment and cost control practices. In addition, the commit-
tee shall advise the department, any local government
undertaking a project_under contract with the depart-
ment pursuant to s. 376.3073, or any other person un-
dertaking site rehabilitation under subsection (12) with
respect fo any site rehabilitation prog}ect or water restora-
tion or replacement project which the department, local
government, or other person, as appropriate, reasonably
anticipates will involve expenditures or actions whicn
may obligate Ihe fund in excess of S500 000 for that one
project, exclusive of related investigation and assess-
ment Costs. ,

(b) Membership.—The committee shall be com-
posed of nine persons to be appointed by the Governor,
as fellows: .

1. One hydrologist:

2. One hydrogeologist;

pollutant :-sc:-arsf frcVEt cn an: ==mcval

2 C-e g st.

4 One;:— "t/ wa'e's-ce . e«ce't

5  Qne 'escc-se action contracor

6 Cnecet'ed public acccurian:;

7. One pe’scn -epresentmg potrcieum -e'-e's

8 One ce'son representing ce”c-eum —a'-cs'i

an
9 One ce’sor representing the pub ¢ s e*

n~ehlai ir.'eresti

No person who s a public official or public e-c z.ee
otner than ame-cer of the teach,ng or researo” ‘ac-t,
orother p-'sor *: dng an administrative or cr:'e5SOr a
pcs tion withr ce State University System s-a'oe e -
gible for appointment under this paragraph

C) Organ caron and terms; expenses, meet 'gs —

. AH'memoe-s of the committee snail ser.s *ir 2-
Year terms exoeot that, in orcer to achieve stacce'ec

erms, two of te members appointed uncer s.Vtra'a
g-aphs D)L -5 a'd two of the membe-s afopomted

er subparag-ao"s jb)6 -9 shall be .ntaly ape:-ted
for 1-year terms =

2. Avacant:, snail be filled for the re~aroe'ce
unexpired term oy appointment in the same nr-a-rc' as
provided for ar c-gmal a{)pomtment.

3. The Governor shall designate one memcer cf tre
committee to ser,e as chairman. ,

4. Members of the committee shall serve without
compensation, but shall be entitled to travel and per
diem expenses pursuant to s 112.061

5. The committee shall meet on a regular has.s at
the call of the cnairman.

Departmental support. —The decartm-;-: ;-a
supply such infc'~ation, ass.stance. and ‘ac *& a4
deemed necessa'y for the committee tc cam. ¢ : :
ties under ih,s s-csecticn and snail c'c. e : ca-
members for the performance of required :a- :a a-:
administrative L-ctons of the committee Deca,,.~C--'a
costs to compiy with the provisions of this parao-ac-
shail be considered administrative costs to be pad c.
the fund, except *“.at no more than 575 00C per year ~a,
be cnarged to fe fund to cover these costs

€) Review o: zenain projects required.—

. Wheneve' the department, a local government
actmg gursuant toacontract with the department j-oer
s. 376.3073, or outer person undertaking a s.te re*ac- ¢
tation under subsection (12), after conducting an rvest:-

ation and assessment, has a reasonable expectatcn

at a site rehabilitation project or water restoration or
replacement pro:ect undertaken thereby will involve ex-
Pendltures or actons which may require obligation
unds in excess of $500,000, exclusive of invest gat ot
and assessment costs, the department, local govern-
ment. or other pe'son shall submit to the comm ttee a
request for review of the project, together witr d:c,-
mentation of pas: and proposed expenditures anc aop-
posed plan of act on relative to such pro.ect. othe- tre'
documentation ¢’ expenditures relating to invest ga: on
and assessment Copies of such requést, together w.in
all associated documentation, shall be transmitteo tortn-
with to every member of the committee.

. Within a reasonable time after receipt of a -e-
quest for review the committee shall meet at 'he :a . cf
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the chairman for Ihe purpose ol reviewing lhe project
Sucn_-evew srall address, bui need nol be limited to,
the financial and technical feasibility of the proposed
oian of act.cn and its anticipated costs and whether oth-
er more cost-effective alternatives are available which
wovC prole:! the public heal%h, safety, and welfare and
-.-M.ze camace to the e-vilC' vent

3 "he committee shall «c-ourf .'s Lndings and rec-
ce re - batons to the sec/eta-/. and to the ‘ocalgovern-
-e-1 1. eno case cf a pr:;ect un.o-srtaken pu-suant to a
-onfact with me department under s. 376 3073 or to the
0 f-"' pe-son cinducting a s.te re- ab.iitation project pur-
s-ani to subsechon (12], which findings and recommen-
dations shall be constructive in nature and shall be limit-
ed to the financial and technical feasibility of the ﬁro-
posed plan and its anticipated costs and whether other,
more ccst-effective alternatives are available which
would protect the Publlc health, safety, and welfare and
m.n.mize damage to the environmentSuch findings and
'ecgmmendatons shall be advisory only and shall not be
b,riding upon any party. _ ,
if) “suhiej.er.t revew. —With f-spect to any project
W-Cr was g,‘.-.llc-usly reported |0 hnd_rev@wed by the
.om~ fee 3j0":,.ded mparag'aph (ej. whenever it ap-
pear; that costs exclusive of investigation and assess-
ment costs, for such, E)_ro_Ject will excéed 150 percent of
me costs cr.gii-aily anticipated and reported to the com-
m.ttee. or that a sign ficant change in the plan of action
‘or such prp.ect is called for, the department, local gov-
emment " or other dp_erson, as appropriate, shall report
:ne process'd addii.onal expenditures or proposed
¢-angs to the committee, and the committee may, in ts
Oszc'e’.o.n revew same as provided in subparagraphs
e.2 an
g) Co"Strucf/on.—Nothing in this subsection shall
ce corstrued to restrict the départment, a local govern-
ment acting oursuant to a contract with the department
mser ¢ 375 3073. or other person undertaking site re-
naoMta! on pursuant to subsection (12) Irom making ex-
cend 'jres or taking those actions deemed necessary
mp'Vec! ‘he Puc'c health safety_or welfare or to mini-
~ .= ca-age 1o the env.renment. The department or lo-
talgover.-meni n-ay subm't to the committee for its re-
. ew doc j.m-e'tation rega'd.ng such expenditures or ac-

|

to-s affr the fact.  ~

H-ilery.-ss += '5 '-ll— b 53sn S -3'x » 2 cr. SS-33L.j « cl
r-"to
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'376.3072  Florida Petroleum Liability Insurance and
Resloration Program.— _

\l] PROGRAM OF INSURANCE,—There is hereb
created tne =londa Petroleum Lability Insurance an
‘esto-aton Program to be admm stered by the Depart-
ment of Envnonm_ental_Re_?uIa_t|on Tne department shall
establ-sh the Florida Liability insurance and Restoration
Arog-am_on or before January 1, 1989 Department rules
s~aH C'Cvce that the restordtion program is retroactive
‘0Januay 1 ‘539 for quaifed s.les that apply lor the
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orogram oefore Septemcer 1. 1989. The program must
proviOe third-party liability insurance to qualified partto
pams for me.cents of inland contamination related to the
storage of petroleum products regulated by department
ruies pertaining lo storage tanks adopted pursuant tos.
376 3C3 and must provide -esioration for eligible sites
in the iiac.lity .nsurance orogram or fcr s.les ‘which are
e'.g.bie ‘or Self-insurance u-aer the provisions of this
sechon The program may not participate in the Florida
nsurance Guaranty Assoc ation. Chapter 624 does not
aopiy lo the program The program shall not be prohibit-
ed from recoverlnP IndemnitieS and expenses which are
covered by the Florida Insurance Guaranty Association
gursuant 0 coveralge purchased by the program from
partlmpatlnc(); Insurer, _
2) . SCOPE AND TYPE OF COVERAGE.—The Flori-
da “etroleum Ljability Insurance and Restoration Pro-
9ram must provide up to $1 million of _I|ab|||tV Insurance
or each Incident of Inland contamination refated to the
storage of petroleum products. A site upon which a dis-
cha'ge was discovered prior to January 1, 1989, shaft
"0l be slip b'e to participate m the third-party insurance
preg'a.T. until such time as “he s.le shall be Testored as
required by the department or until the department de-
termines that the site does not require restoration or the
department's insurance carrier agrees_to assume the
risk for a new .ncident at the site. The third-party liabil;
program shall provide up to $1 million per incident wit
an annualaggregate of $1 million 0" “tvd-party liability
mnsurance for owners or operators wno have 100 or fewer
petroleum storage tanks, and the program shall provide
up to $L million per incident of third-party liability insur-
ance coverage with an annual aggregate of S2 million o
mehility insurance for owners_0r" operators who have
mere than 100 storage tanks The department may pro-
vide storage tank owners or operators who o not mar-
ket J)etroleum products and whose output of petroleum
products is less than 10.000 gallons per month with re-
duced third-party lability insurance ot $500,000 per inci-
dent with an anriual ag%regate of $1 million for owners
and operators with less than 100 tanks and S2 million for
owners and operators with more than 100 tanks, Th*
program shall have a deductible of $500 per incident
and may offer higher deductibles for t_h|rd-par|¥ insur-
ance lg He Hald by Ihe msulred for the Jlrgt twg Pen™*
years. The tdepartment shall adopt a deductible sched-
Ule for the remainder of the program that shall not ex-
ceed $100,000 per year to be paid by the insured. Th
department_shall jssue policies to eligible owners and
operators. The policies shall be in compliance with th*
federal_under(%round_storage tank financial responsib-
I?/nrequnemehn contained m40 C.F.R 230.97. In
implement the restoration program, the department mgéy
contract with an insurance “company, a reinsuran
company, or an insurance consultant to issue polioe*
to verify’compliance with this section, lo determine re*
sonable rates for allowable costs, and to manage
sponse action contractors. The department must apr
prove any insurance company, self-insurance, ofj*
other meChanism used to achieve the third-party i
ty Insurance requirements of the Florida Petroledm
triity Insyrance and Restoration Program In orderjo
approved by the department an insurance comp*7-
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1 1989 The program mu*
msurance to qualified panS
‘onlammation related to th#
tsregulated by depart*?!
inks adopted pursuant to «
restoration for ekgb'e srt« ”
gram or for S'tes Wh<ch*
nder the provisions of tft]
ot participate in the Florida
ton Chapter 524 does not
ogram shall not te prohibit »
es and expenses wmch ar* ¥
ance Guaranty Association’
ased by the program from

JF COVERAGE.-The Floor
ance and Restoration Pro
million of liability insurance
ontarr.mat'on rela*ed to the *
ts A site upon which adnt
' to January 1, 1983, caj
n the third-party insurance '
he site shall be Testored as -
or until the department de- *"
ot require restoration or the
rier agrees to assume the
site. The third-part I|ab|I,|t%
$1 million per incident wit
ullion of thwd-parby liahility r
%orswho have 100 or fewer
Jthe program shall provide
of third-party liability insur-
tl agg'egate of 52 m.tion of
's I operators wKo have
The department mai/ pro-
oE]erators who do not mar-
whose output of petroleum
gallons Per month with re-
jrance or $500 000 per inci-
ite of 51 million for owners
100 tanks and $2 million gof ,
more than 100 tanks. The 7
tibie of $500 per incident
bles for third-party msur .
d for the first two premium ¢
idopt a deductible sched- .
orogram that shall not ex-.«
; paid by the insured. The *
es to eligible owners and
oe in compliance with the
tank financial responsible
DC FR 280 97. Inorder lo
gram, the decartnent may
“company, a reinsurance
insultant to issue policies,
section, to determine tea-
costs, and to manage re-
‘he eFartment must ap-
Iny, selt-insurance, or any
ueve the third-party liabtfi*
the Florida Petroleum L i*
on Prcg-am. In order to be
t, an insurance company.

1989

A-nsurance cr cther mec*an sm ~.,st meet tre mini-
um crtena established by the 5'v.rormental Prctec-
jn Agency for ".nancal respons.hihy and il required,
Ji-jIl be re%|stered or lice-sed by the"Department of In-
surance The purchase of the msurance sendees >5 not
select to chapter 287 A site at wr.cn an .rodent has
purred shall be eligible ‘or restcrat.on if the owner or
sperator of the s=te >s a parfic.pant mthe third-party lia-
jiOfy insurance_program or meets the seif-irsurance re-
y.-emenrs of T's sect'on. A site which had adischarge
«p;r:e’] pr-cr to January t. 1989. for which not ce was
gr.sn pursuant to s 375:3071(9) or (12). and wmch is in-
gg%ble for the third-party I|ab|I|t¥) .nsurance program

dy due to that discharge shall be eligible for partici-
pation in the restoration pro%ram for any’incident occur-
png on or after January 1 1989. provided the facility 'S
ncomp iance with the rules of the department pertain-
ng to storage tanks adopted pursuant to s. 376 303,
and the owner or operator submits acomﬁleted affidavit
and all pertinent application forms for the frogram A
she which had a discnarge prior to Jan,uam{, 1989 and
which is eligible for the thlrd-Fa,rty.hab.l ity insurance
Program is also e'igible for participation in the restora-
jon"program for any new incident occurring on or after
January 1, 198S. Restoration fundmﬂ for an eligible con-
meminated site will be provided without participation in
the third-party liability insurance program until the site
isrestored as required by the department or until the de-
partment determines that the site does not require res-
toration, A site where a dlschargie was reported be-
tween January 1 1989. and September 1 1989. and
which is in compliance with the rules of the department
gertammg to storage tanks adopted pu'suant to s.
:6303. may paTc-cate m the restoration program for
sad discharge with or without parhc.pat.on In the third-
party liability insurance program or self-insurance The
cost of restoration shall be Pald through the Inland Pro-
lection Trust Fund Inorder for an eligible owner or oper-
ator to partic pate in the restoration Program, the owner
oroperator must, upon discovery of evidence of a dis-
cnarge of petroleum ﬁroduct at a facility, dram and re-
move from service the suspected petroleum storage

system, if necessary, and complete initial remedial ac-
tionas defined by department rules. The cost of restora-

tion will be paid through the Inland Protection Trust
Fund. The restoration must be conducted using the
criteria and procedures established pursuant to s.
376 3071. The Florida Petroleum Liability Insurance and
Restoration Program must provide up to'$1 million of res-

toration for each incidence of inland contamination relat-

ed to the storage of petroleum products regulated by
department rules pertaining to storage tanks adopted
pursuant to section 376 303 The restoration pro?ram
shall have an annual aggregate limit of $2 million o

toration per facility. The restoration program shall have
a$500 deductible perincident until January 1.1991. The

department shall adopt a deductible schedule for the re-

mainder of the restoration program that shall not exceed
$25000 per year to be paid r the participants in the
restoration program. The $1 million amount s a limitation
and is meant to aPpIy in the aggre?ate for all restoration
costs or third-party Claims arising from any one incident.
For purposes of this section, the term:

[es-

POLLUTANT DISCHARGE PREVENTION AND REMOVAL

(a) °*Restr'slon®
ed sites ooih c~ anp.T'rep'ope't/ ,
erator of the cet'o e"m storage s,slem =-;i-= 't
of nvestga; ¢’ and assessment cea-wC r aiec'eo
soil. grourdwa:e- and s"Hace waierna::; :j-:e
the site se'ect *» and cleanup criteua eras rec ¢> Te
department prsuant to s. 376 307*, a0 ma-nte-
nance and mentoring of the contaminatedres ~"e
term 'restoration* also means the deca'imem s a«ced.-
tious rehabilitation or rec’acement ol pctaOe water sup-
plies as pro-, oed in's 376 3 (3)fc)| nthe evs-r Te de-
partment coes not provide bottled water :r a'e*acs-
ment water sucply within 3 days, the o.-.re" cce'a'or
or their desmir ee maK provide fcotted wate":: an adapt-
ed third part/ and that cost snail be 'S:mcu'=ac e Tne
term 'restcrat.on* does not mean cost w~.c~ ~s, ce as-
sociated with s.te rehabilitation such as tie ::s: T com-
pliance with 'utes relating to s'at onary ‘a*«s aaccteb
pursuant to s 376 303. ,

(b) 'Third-party liability’ means Te -s.eorai.-
ty, other than ‘or -estcation costs, 'or -1,
Property da-agie caused by an inc.dent  -and con-
amination re'ated to the storage of petroe.m

(? 'Incident’ means the reporting of any s*daen or
gradual discharge of petroleum product arising from op-
erating a storage system containing petroleum product
that results in a need for restoration or results > bodﬂg
méury or property damage neither expected nor intend-
ed by the petroleum storage system cwre' or operator.

(d) ‘Petroleum products* means pet'cieum products
as defined by s 3 6301%03.

(3)(a) ELG'SILITY FOR PARTICIPATION-Am, ;wn-
er or O}Jerate"a petroleum storage s.stem &s :a:-e-d
in s. 376 301. who is subject to and r. :0~c'i-;S
this chapter and the rules renting to vale's*. ‘=-*s
adopted pursuant to s. 376 303 with respect t: aca’.c-
ular location, as determined by the deca't-e't s elg-
ble to participate in lhe Florida Petrc eum Lac!:t> ins-'-
ance and Restoration Program for that ‘ccat cn =cr pu*-
poses of this section, any owner or cpecatcr cf a station-
ary storage tank that has a storage capacity of 550 -gal-
lons or less, or any facility owner or operator who stores
Fetroleum products and who is required tc demonstrate
inancial responsibility under the Federal Financial Pe-
sponsibility Requirements contained n40CFR s 280
who otheriwise meets the requirements acooted by the
department under the rules relating to stationary fanks
adopted pursuant to s. 376 303 is eligible to participate
in the program In order to participate tn the insurance
and restoration program, an owner cr ope'Stor must e
an affidavit with the department, wnich affdavit states
that the owner or operator has read and <slar.i ar with
this chapter a-d the rules relating to s'atcnary ta-*s
adopted pursuant to s 376 303 and that h.s ‘aciity is n
compliance with this chapter and the rules adopted pur-
suant to s. 376 303. The owner or operator m/st Me Te
affidavit upon, enroliment in the program and must fife an
affidavit each year upon the scheduled date o' parment
of the annual registration fee assessed pursuant to s
376.303:; or, upon the date of installation of the fac:!ty
or enrollment in the program and each year thereafter
if the facmtg 'S a petroleum storage system Tat s not
subject to the registration fee. The department t?,/ re-

-€nsc, 3t ¥ e ~y
e it-
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Ch 376

376 3073. The department may not disapprove an appli-
cation due to Ihe population Size of a county and may
delegate compliance verification and enforcement to
those local governments who agree to enforce the
state s Program jointly. .

(5). The department is authorized to adopt rules lhat
oermit any county government to establish, in accord-
ance with s, 403.182. a program regulating underground
storage tanks, which program is more stringent cr exten-
sive than that established by any state law or rule regu-
‘ating underground storage tanks. The department shall
approve or deny a request by a county for approval of
an ordinance estabhs,hm% such a program according to
the i)rocedures and time Timits of s. 120.60. When adopt-
ing lhe rules, the department shall consider local concfi-
lions that warrant such more stringent or extensive reg-
ulation of underground storage tanks, including, but not
limited to, the proximity of Ihe county to a sole or single-
source aquifer, the potential threat to the public water
supply because of the proximity of under%round storage
tanks to public wells or groundwater, or the detection of
petroleum products in public or private water supplies.

(6) A county government may adopt an ordinance
regulating underground storage tanks that is the same
as any state law or rule regulating such tanks upon ap-

N O S L T
( TR s

376.319
cation.—
' d(1) The department may agree to hold harmless and
indemnify a response action contractor who has a writ-
ten contract with the department or who has a written
contract with a local gzovernmentwmch has contracted
with the department to administer a program pursuant
to chapter 86-159, Laws of Florida, for any civil dam-
ages to third parties: o

(a) That result from the acts or omissions of the re-
?,ponse dact|on contractor in carrying out a response ac-
ion; an

(b) That are caused b){ a discharge or release of a
hazardous substance, Ro lutant, or other contaminant
from a site upon which the response action is being car-
ried out.

(2) The departmet
to enter into hold-har.
ments, shall consider: o

a) The availability of cost-effective insurance;

b) The immediate need for the response action;

¢) The availability of qualified response action con-
tractors; and S

(d) Restricting the applicability of such agreements
to exclude gross negligence or intentional conduct.

(3) Any payment or cost, including the cost of de-
fending such actions, which is incurred as a result of an
agreement by the deBartment to hold harmless or in-
demm{y shall'be payable from the Water Quality Assur-
ance Trust Fund of the Inland Protection Trust Fund,
whichever is appronriate, based upon the nature of the
discharge or release.

deteimining whether or not
s and indemnification agree-'

Response action contractors; indemnifi-

POLLUTANT DISCHARGE PREVENTION AND REMOVAL F-i-h

(4) No state employee or employee of a potrtic*|
division who provides Services relating to a resporm

tion while acting within the scope of his authority h
governmental employee shall be personally liable fcr'
actions undertaken by the department, the politic*s]
division, or a response action contractor pursuant tot-
act. However, nothing in this section snail affect fa i
bility of any other person. . v fthg

) This sect-on s reoealed effective Octob*'.A

and snail be re. e/.ed by the Legislature

19%5 ,
Mt BRG  per

376.40  Petroleum Exploration and Production

Trust Fund; creation; purposes; fundln?.—
(1). FINDINGS.—The Le?lslature declares that!
nancial resources of the stafe in the form of a bond|
fund, the limits of which are in excess of limits i
to most operators, should be available lo provide |
partment of Natural Resources the surety for any ¢

up and remedial action for operations which are no<(

ducted m a safe and environmentally compatible:
ner,
(2) INTENT AND PURPOSE —It ;s the intent

Legislature to establish_the Petroleum Exploration

Production Sond Trust Fund to serve as a reRj
funds which will enable the Department cf Nat
sources to respond without delay to incidents i
feet safety or threaten to cause environmental <
or contamination as a result of incidents mvolvm?J
leum exploration and production activities and wt*
not otherwise handled in a timely manner by tha <
tor or permittee. The useful life of facilities usedli
duce oil and natural gas in the state can be fro®
40 years and it is the Legislature's intent that |
environmentally compatible operations be

for the economic life of any well, field, or produ

ity it is the further intent of the Lermslature thalf*
fund make available immediately to the

funds sufficient to correct violations such as tfii
tor's failure to adequately plug, abandon, cnre
duction sites or other test sites and facilities a HM
tions cease, if the permittee or operator canne
not correct the violations within a reasonable 1
thermore, it is the Legislature's intent that H

in excess of the funds on deposit in the tn***
needed for remedial action, money from ther~
lection Trust Fund be made available in the
temForary transfer of funds. The temporan®
shall be repaid as soon as possible after the
obtains penalties, judgments, recoveries, ot
ments. ,

(3) CREATION.-There is hereby
leum Exploration and Production Bond |
which shall be administered by the Depart/rw”
ral Resources. This trust fund shall be use\ J
{Jartment asa non,lapsmF. revolvm%

he purposes of this secfion and s.377.2-- A
lected from permittees under ss. 3/jf-
377 24(1), and 377.2408(1), and allpena..*",
recoveries, reimbursements, loans, and o-
charges related 10 Ihe Implementation

shall be deposited in the trust fund.
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Ch. 376

376 3073. The department may not disapprove an appli-
cation due to the population Size of a county and may
delegate compliance verification and enforcement to
‘hose local governments who agree to enforce the
state's Frogram jointly, e ,

5). The department is authorized to adopt rules that
permit any county government to establish, in accord-
ance with’s 403.182. a program regulating underground
s;ora%e tanks, which program is more stringent or exten-
sive than tha; established bY any state law or rule regu-
lating underground storage tanks. The department shall
approve or deny a request by a county for approval of
an ordinance estabhs.hlng?. such a program according lo
the procedures and time limits of s. 120.60. When adopt-
ing the rules, the department shall consider local condi-
tions that warrant such more stringent or extensive reg-
ulation of underground storage tanks, including, but not
limited to, the proximity of the county to a sole or single-
source aquifer, the potential threat'to the public water
supply because of the proximity of underground storage
tanksto public wells or groundwater, or the detection of
petroleum products in public or private water supplies.

(6) A county government may adopt an ordinance
regulating underground storage tanks Ihat is the same
as an@tate law or rule regulating such tanxs upon ap-

@ #ﬁé%%? bR AL ey

R R

) Response action contractors; indemnifi-
cation.—

. (jl) The department may agree to hold harmless and
indemnify a reSPonse action contractor who has a writ-
ten contract with the department or who has a written
contract with a local (%overnment which has contracted
with the degartment 0 administer a program pursuant
to chapter 86-159, Laws of Florida, for any civil dam-
ages to third parlies: o

(a) That result from the acts or omissions of the re-
sponse action contractor in carrying out a response ac-
tion. and ,

(b) That are caused bY a discharge or release of a
hazardous substance, P]o lutant, or other contaminant
fro(rjn a t5|te upon which the response action is being ear-
ned out.

(2) The department, in determining whether or not-
to enter into hold;harmiess and indemnification agree-
ments, shall consider:

a} The availability of cost-effective insurance;

b) The immediate need for the response action;
¢) The availability of qualified response action con-
tractors; and S

(d) Restricting the applicability of such agreements
to exclude gross negligence or intentional conduct.

I3J. Any payment or cost, including the cost of de-
fending such actions, which is incurred as a result of an
agreement by the department to hold harmless or in-
demnify shall be payable from the Water Quality Assur-
ance Trust Fund or the Inland Protection Trust Fund,
whichever is appropriate, based upon the nature of the
discharge or release

POLLUTANT DISCHARGE PREVENTION AND REMOVAL

F.S. 1983 'F.S. 1989
(4) No state employee or employee of a political sub-.W] 4) USES -
division who provides Services reIath to aresponse ac- a) When Ihe dec
tion while acting within the scope ol his authority as a " incidents of contar.i--

governmental employee shall be personally liable forany L il
actions undertaken by the department, thé political sub-
division, or a response action contractor pursuant to this .
act However, nothing in this section shall affect the li . J
b|||t¥ of any other person. .

g) This section is repealed effective October J, Tfare, or if the permit'-;
1997, ard shall be reviewed by the Legislature during' 2ty does not take :m~
the 1997 reqular legislative session. corrective action, the

HiltOfy.—i 24 cn 96-'53 i 7. :h 33-331 7 ivai|ab|e in the trust

376.40  Petroleum Exploration and Production Bond? '1LindeFr)gr(r)c§TL]JFr)1td”c]t\J/rlet£1

Trust Fund; creation; purposes; funding.— .

(1). FINDINGS.—The Le?isllature decﬁares that theIP o%'e toP;ogna?é rCeOnrw]gc.
nancial resources of the stale in the form of a bond trust ; P Ihe affected site ¢
fund, the limits of which are in excess of limits availabl* £3. Rehabilitation
lo most operators, should be available to provide the De- bililation shall mc:-
partment ol Natural Resources the surety for any clean- roundwater, and 3,

*erafions, including ¢
‘ story or production V.
£producing wells, prec
laj wells, and reiateo
Flo the environment z

up and remedial action for operations which are not con-

ducted in a safe and environmental® compatible man-, nta I\C/ilgri?l?gr?énce
e, - - at have been -epa
(2) INTENT AND PURPOSE—it s the intent of Ik 5 Inspection a-

Legislature to establish the Petroiejm Exploration and
Production Bond Trust Fund to servé as a reﬁosnor lor
funds which will enable the Department of Natural Re-
sources to respond without delay to incidents which af-
fect safety or threaten to cause environmental damag*
or contamination as a result of incioents mvoIvmg petn*

Jiaibed in this sect-c"
f6. Payment of e
sntin its efforts to :
yment or recover
rities desc'ced '
7- Paymentof an m

leum exploration and production activities and which ar* ration.

not otherwise handled in a timely manner by the open- flb) The departme-
tor or permittee. The useful life of facilities used to gr» nzfund to conduct
duce oil and natural gas in the state can be from 15t0

xoduction wells. :

40 years and it is the Legislature's intent that safe and I wells, and relate

environmentally compatible operations be conducted
for the economic life of any well, field, or production facfr-Jg
ity. it is the further intent of the LeFusIature that this tn *u
find make available immediately to the department
funds sufficient to correct violations such as an OP6* !
tor's failure to adequately plug, abandon, or restore
duction sites or other test sites and facilities after op**1?
tions cease, if the permittee or operator cannot or_
not correct the violations within a reasonable time- Ft*, ig
thermore, it is the Legwlature’s intent that if an amou*

in excess of the funds on depositin the t r u s t |
needed for remedial action, money from the Coastal W
fection Trust Fund be made avallable in the forlit* *
temeorary transfer of funds. The temporary traw jr’j
shall be repaid as soon as possible after the departn*?,,
obtains penalties, judgments, recoveries, orreinw *s

ments.

(3) _ CREATION.—There is hereby created the
leum Exploration and Production Bond Trust F«*4
which shall be administered by the Department of N»j£(

ral Resources. This tryst fund shall be du?ed b}/
partment as a nonlapsing, revolving fund for carry**®fijio

the purposes of this section and s. 377.2425. All feesc**-*
lected from permittees under ss. 377.242551X2"
377.24(1), and 377.2408(1). and all penalties, judy
recoveries, reimbursements, loans, and other fees
charges related to (he |mp]ementat|on of this

shall be deposited in the trust fund <y
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*ovide the restoration provirf--k-
leum Liability Insurance Pr¢d
rof a petroleum storage SYJy&é
site restoration is eligibtafer|$
nable rate for allowable

h the rule re'atmg to reni:"
uant to s. 376 303 and *N?-
-eimbursement claims mxd
'die relating to the priority d.
ient adopted corsu3ntto

5

| use the premiums c'-arged

3 collected from the owner* S-
storage systems in order to 2’
*jnd manner, pursuantto
Ality insurance coverageuvU .
ability Insurance Program to
ators who are in compliano*
quirements ha /e ihe oppo”-gTV-
ability insurance. =
thases insurance and marv-yf
rd-party liabiiity insurance
ection {8), the premium*
:tion ‘or third-party liatxSty
"oval of the depanmenL b

ity for THIfiC-PAfm8& *
ofc pant for the obligation* £V.
W insurance Program

ty snail be .rd vdusl. sew 'v's
7,omt. except as provided ; .

the Florida Petroleum Li*-
Icontain a statement of th*
* application for insurance,”
in contrasting cotorand ~
the following statements 4V
cy. In the event the Florida

?CLLj ~ANT C SCHAPGC -PExHE

Jpirce- -=>- */ nsyance r'og'ar- s -rac-e 'c cal
8c0'8at-cn§ Dciscy"oiders .v;il ce req-«red ‘o centrsb*
'J0C:3 cr: ata earneq forem|u_m cas's the money rec-
'"Aarl to meet any unfilled obligations *

I () Tre Florida Petroleum Ciability Insurance Pro-

Mmay assess from tme to time 0||c¥h0|ders cov-

Jed foi “tmrd-party liability. I'acie therefor uncer the
flrs of their pckeies and “pursuant to this section, or
pe department may assess the pol'Cyho'Sers in the
w1t of "cuida’.icn of the F'orida Petroleum Lability In-
Jlarce_P'cg'am, .

(d) Each’ policyholder s share of a deficiency for
Ajchar assessment s made shall be computed by ap-
dying tc the premium earned on the participant s policy
£ polices during the period to be covered by the as-
jessment the ratio.of the total deficiency to the total pre-
niums earned during such period upori all policies sub-
et to the assessment In the event ore or more policy-
headers fail to pay an assessment, the gther policyhold-
ers are liable on a I?roportlonate basis for an additional
assessment. The Florida Petroleum Liability Insurance
Program, acting cn behalf of all PoJ|c¥,ho|ders who paid
the ‘additional ‘assessment, shall institute legal action
*hen necessary and approRHate to recover the assess-
ment from policyholders who failed to pay it

() In computing the earned premiums for the pur-
Eos_es of this sectwn,_the_(l;ross premium received by the
lorida Petroleum _L|ab|||5{ Insurance and Restoration
pro%ram for the policy shall be used as a base, deduct-
Ing therefrom solely Charges not rec_urrln% upon the re-

néwal or extension” of the policy. This subsection does

not apply if the department contracts for liabilities pursu-

ant to subsection (8). ,

No policyhalger shall have an o(f$et against any
assessment for which he is liable on account of any
claim for unearned premium cr losses payable.

(6) SEIF INSURANCE.—Any owner of operator of a
petroleum_ Storage system may elect not to participate
mthe Florida Petroléum Liabili ¥]Insurance Program for
third-party liability coverage if he demonstrates to the
satisfaction of Ine departnient or its designee sufficient
financial responsibility for such liabilities or if he meets
United States Envirgnmental Protection Agency tests
for financial responsibility. An owner or operator who
elects not to participate in the third-party liability cover-
age of the program is eligible for restoration insurance

A coverage under the program, if, prior to the occurrence

a0t a discharge, a demonstration Is made that the owner
oroperator is otherwise qualified.

7} DISPOSITION OF PREMIUMS.— _

a) Al premiums collected by the department or its
desmznee rom participating owriers and, operators pur-
suant lo this section must be deposited into the Liabilit
Insurance Account of the Inland Protection Trust Fun
fo he used for the Florida Petroleum Liability Insurance

Program. However, if the department contrdcts for ser-

vices pursuant to subsection (8), the department shall
use the premiums to pay contract fees and deposit the
remainder of the premiims into the Liability Insurance
Account of the Inland Protection Trust Fund.

(b) The Liability Insurance Account of the Inland Pro-

tection Trust Fund must be maintair d separately from
the portion of the fund used for th purposes estab-

AL

a.  Cere .Ceo asaca-l; e-
* --cc :ae; caa-'ce of re -a-c =
?-1q a-Cc ~.a. r dl -aspects re™a - secra'e
pof cr. cfre Lrd Aperson —ay not e>e;
anv COt r of re 'Hand Protect-on T-u-
agars! tre ceoac-ent if the p'cg-am
‘U-ncs to ca. any c;aim

1

AESILflES —"Ke oeparlment -s autn-or-zeo vo cr;-, -
from anrsranee company, a'e ns-rarce co--pan/ cf
an -nsura'Cc consultant suer, insurance -a*age-e--: y
Arderwnt.*g servces. including, but not tir- 'e-a ‘o -a-
and claims centrci and 'egai defense mves; ga‘-sn a-a
adjustment services, as may he required tc es'ac;sn
and m.am-s- the th|rd1[1arty -aciitty cc-.e-age cf re
Ficnda Pet-ceum Llab|I|Y.|nsuran_ce F-cg-am ce-
partmentri/ ‘e nsure l.aicil hes arising -cm r -d-pa-t,.
coverage /. tn an nsurance company, re-nsuf;" te :c~-
pany. or tn-cudh a reinsurance trcker Thst'.irssc: ;~
msubject t: apProvaI by the Department ¢' r- .-a-cS
The purcnese of such insurance and ma'age.~en* :=-+
vices is net subiect to chapter 287 ,

(9} REPORTING OF thiRD-PARTY LI*3;LiTr
CLAIMS.—AIl third-party I'-t  claims related toad s
charge of petroleum products_ by a qualified part-c cant
m thé program must be filed with'the secretan/ of the de-
pariwerg{tuoLrEms designee.

a) The department shall adopt rules for the }Jroper
m_an_a_%ement and maintenance of the Florida Fe'/c cum
Liability instance Program n setting premium -gtes
the department shall receive ihe approval ¢ tne Deca-t-
-rent of Ir.s-ranee. ,

b) The Department of insurance s-a" 2. St-
ance as rec-ested by the Department of E--, - — -2%3
Regulation nthe deve'opment of n.ecessa’, r-es to ~
p'ement tre program.

(c) Tr-=department shall estabhsn  ‘era <«
stationary stora?e tanks that have storage cacao *es 0*
550 gallons or fess. that are required to be req s-=-ed
{Jursuant to 5. 376 303, and that are not agricultural

anks, Cothance with such criteria is not required ex-

cept for pa-licipation in the Florida Petroleum Laoiin -
surance Program. On and after September 1 tS55 an
underground tank having a storage capacity of 550 gal-
lons or less may not be installed Unless it is required”oy
the State Fire Marshal or it is protected against corro-
sion.

(11) DIVIDENDS.—The Florida Petroleum Lapu.t, r-
surance program shall oblam the approval of the Cecam-
ment of tns-rance prior to paying any div-dend :r re'-na
to its pclic,holders. No such dividend or re'urd ma, be
approved until 12 months after the last day of Le * sea-
Year for which the dividend or refund is payac-'e or s-on
ater time as the Insurance department may reg-.'e n
accordance with sound actuarial principles.

Mlitory.—« 3 *3.cn 38-331. i 5.cn S9-130
,Not*.—E o /is Jufy 1. 1993 pu'juint » S '3. cn 38-331

376.3073 Local programs for control of contamina-

tion.—
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quire an owner or operator !c submit documentation that
s certified as true and correct to verify compliance with
tnis section.

(bl The failure of any owner or operator of a storage
srstem containing oetrcieum products to maintain com-
Euance witn this chapter and rules relating to sta,ﬂonar,Y
anks adopted pursuant to s 376 303 at any location will
‘esult in the cancellation of |[abI[ItY insurance provided
through the ﬁrogi-am,and eligibility for the restoration
orogram for that location Any owner or operator of a fa-
cility tnat receives a notice of cancellation for the liability
insurance or restoration program that seeks reinstate-
ment 'or tuai fac.lity shall Bay areinstatement inspection
fee of $200 per famh}_y lo be deposited in the Inland Pro-
tection Trust Fund. For purposes of this paragraph, the
department may, in its discretion, waive minor violations
of this c.haf)te.r or of rules adopted pursuant to s.
376 303. including, without limitation, violations of provi-
sions relating to the form of inventory or reconciliation
records_or violations of registration requirements.

(c) The following are not.ellq]ble. to participate in the
‘estcrat'on program or :he liability insurance program:

1t Sites owned or operated by the Federal Gevern-
ment;

2. The owner or operator of a facility where the de-

partment has been denied site access.

(d) Any third-party claims relating to damages
caused by discharges discovered prior to January 1,
1939. or before coverage under a policy |ssu_ed_’oursuant
to subsection (2) are not eligible under the liability insur-
ance program. . .

Ege) Any incidents discovered prior to January 1,
'989. are net eligible to participate in the restoration pro-
gram. However, this exclusion shall not be construed to
prevent 3 new incident at the same location from partici-
pation in the restoration program if the owner or operator
Is otherwise eligible. This exclusion shall not effect eligi-
bility for participation in the EDI program or the reim-
oursement program.

4)  PREMIUMS FOR PARTICIPATION.—

a) The department, or. in the event the department
cvcnases insurance and management services for the
f C-party liahility insurance program, the contractor,
may collect premiums for funding the Petroleum Liability
insurance Account of the Inland Protection Trust Fund
from the owner or operator of any petroleum storage
System1part|0|pa1|ng in the program.

(b) The premium for each tank, for an owner or oper-
ator of a petroleum storage system at a location at which
‘he requirements of rules relating to stationary tanks
adopted pursuant to s 376 303 have been fully imple-
mented and which is in compliance with all monitoring,
control, and reporting requirements, will be in an ameunt
determined by Ihe department and approved by the De-
partment of Insurance.

(c) The premium for each tank, for an owner or oper-
ator at anF location where the replacement or retrofit re-
quirements of chapter 17-51 of the Florida Administra-
tive Code are bem% met within the schedules estab-
lished therein and all momtqnn? and reporting require-
ments are be|n.ﬁ complied with to the satisfaction of the
department, will be in an amount determined by Ihe de-
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partment and approved by the Department of Insur-
ance.

(d) The premium lor each tank, for an owner or oper-
ator‘of a storage tank having a storage capacnﬁ of 550
gallons or 'ess who is required to register the tan Bursu-
ant to s 376 303. will be in an amount determined by the
department and aporoved by the Department of Insur-
ance il the owner or operator is .n compi'ance with the
cntena estabi'Shed by the department for such tanks.

(e) The department may establish reduced premi-

“urns as approved by the Department of Insurance for

owners or operators of storage tanks who operate many
facilities each of which are in"compliance with this chap-
ter and the rules relating to stationary tanks adopted
pursuant to s. 376.303. . .

(f) The department may establish reduced premi-
ums as approved by the Department of Insurance for
owners or operators of storage tanks based upon the
relative degree of effectiveness of the storage tanks for
protecting the environment. .

) The department shall use the revenues derived
from collection of the excise tax imposed pursuant to s,
2n6.9935(3) and the revenues derived from collection of
the tank registration fees imposed pursuant to s.
375.303(1)?]b) in order to provide Ihe restoration provid-
ed under the Florida Petroleum Liability Insurance Pro-
?ram. An owner or operator of a petroleum storage sys-
em who elects to conduct site restoration is eligible Tor
reimbursement at a reasonable rate for allowable ex-
Benses m accordance with the rule relatln8 to reim-

ursement adopted pursuant to s. 376.303 and .
376.3071. The payment of reimbursement claims must
be in accordance ‘with the rule relating to the priority ot
the payment of reiml  ament adopted pursuant o s.
376.307" ,

(h 1ir shall use the premiums charged
pursuant to his . si and collected from the owner*
or operators of petroleum storage systems in order to
Erowde, in an actuanally sound manner, pursuant to *

27 062. the third-party liability insurance coverage
der the Florida Petroleum Liability Insurance Program to
assure that owners and operators who are in compliarc*
with state environmental requirements have the oppor-
tunity *' obtain petroleum liability insurance.

()" the department purchases insurance and man-
agement services for the third-party liability insuranc#
program pursuant to subsection (8), the premium*
charged pursuant to this sect.on for third-party I|abut¥
insurance may. with the approval or the department, o
paid dlrectIX {0 the contractor. W

5  PARTICIPANT'S LIABILITY FOR THIRD-PAHi*
LIABILITY INSURANCE COVERAGE.— LT

ia) The liability of each participant for the obligat**™
of the Florida Petroleum Liability Insurance Program em\.
anating from third-party liability shall be individual.
eral. and proportionate, but notjoint, except as provoO«*
in this section. , ..

_(b) Each policy issued bY the Florida Petroleum
bility Insurance Program shall contain a statement
contingent liability. Both the application for mSUf"g,
and the policy shall contain, in contrasting coiorf” * .
not less than™ 10-point type, the following siate™ * ]
"This is a fully assessable policy. In the event the r
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THE SENATE )ACTZ 08 SB NO o

FIFTEENTH LEGISLATURE. 1990 H.D. 1
STATE OF HAWAII

A BILL FOR AN ACT

RELATING TO ENVIRONMENTAL STATUTES.

BE IT ENACTED BY IHE LEGISLA i URE OF THE STATE OF HAWAII:
1 SECTION 1. Section 342S-7, Hawail Revised Statutes, is
2 amended by amending subsection (c) to read as follows:
3 " (©) IT the director determines that [the] any person has
4violated an accepted schedule[,] or an order issued under this
5 section, [any rule adopted pursuant to this chapter, any condition
6 of a permit or variance issued pursuant to this chapter, or has
7 continued to violate this chapter,] the director shall impose
8 penalties by sending a notice in writing, either by certified mail
9or by personal service, to that person, describing such
10 nonadherence or violation with reasonable particularity.”
11 SECTION 2. Section 342D-1, Hawaii Revised Statutes, 1is
12 amended by deleting the definition "individual wastewater system"”
13 [""Individual wastewater system" means a facility which
l4disposes of treated or untreated domestic wastewater generated
15 from dwelling units or other sources generating domestic
lé6wastewater of similar volume and strength such as: (1)
17developments of a density not greater than one dwelling unit per
185,000 square feet of ultimate development/ (2) developments with

19buildings other than dwellings but involving the generation of



10
11
12
13
14
15
16
17
18
19
20
21

Page 41

sb.no, da,

HD. 1

pollutant or contaminant concerned, taking into
consideration the characteristics of such hazardous
substance[,] or pollutant or contaminant, in light of
all relevant facts and circum stances; and precautions
were taken against foreseeable acts or omissions of any
such third party and the consequences that could
foreseeably result from such acts or omissions; ofr

(4)  Any combination of the foregoing paragraphs.

[(¢c)] (d) No person shall be liable under this chapter or
otherwise under the laws of the State or any of the counuies,
including the common law to any government or private parties for
costs, damages, or penalties as a result of actions taken or
omitted in the course of rendering care, assistance, or advice in
accordance with this chapter or at the direction of #zLan on-scene
coordinator, with respect to an incident creating a danger to
public health or welfare or the environment as a result of any
release of a hazardous substance or pollutant or contaminant or
the threat thereof. This subsection shall not preclude liability
for costs, damages, or penalties as the result of gross
negligence or intentional misconduct on the part of such person.

(e) No county or local government shall be liable under

22 this chapter for costs or damages as a result of actions taken in

23 response to an emergency created by the release or threatened
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e investigation required by section
. newspapers, which circulate to
"aterials from the location investi-
gation, stating whether there is a
a deemed to be a prioriti' disposal
pursuant to this chap.er. The
0 said newspapers a press release

a municipality in which a disposal
by a disposal site, the department
tient to the affected public, and at
; the public in decisions regarding
inform residents' of potentially
iescribed in subsection (a).” The
that interested members of the
. and opportunity to comment to
ions at the disposal site; that all
1ltimes convenient to the affected
vill be available at locations and
neeting on the proposed plan, the
receives and make it available to
development of a'public partic-
arings by the department in the

ide for limited grants to be given
or hazardous materials from any
it to obtain 'advice and technical
as p- .uant to this chapter. The
igulations specifying terms‘and

ich a disposal site is"located may
: an individual, or'individuals, to
dual or individuals shall be given
mwner or operator to inspect such
lajor response actions, and may
hazardous materials releases or
L. ioerr'l
@ le eee o _* 4 B
' xg |% *0| o0e'e
jf Stl1986, c. 554, provides: * « 'm
sions of this act are severable, and
provisions or an application thereof
i unconstitutional by.any court of
nsdiction, the decision of such court
act or impair any of the remaining
<other applications thereof." \.

eequirements of this chapter, or
the environment, the court may
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award costs, including reasonable attorney and expert witness fEES, t0 -ry :.rty
than the commonwealth who advances the purposes of this chapter.

Added by Sc.1956. c. 554, § 3

Historical Note Section 4 of $t.1936, c. 554. provides;

1936 Enactment "The provisions of this act are severable, a-d

-S¢.1956. ¢, 554, EE’ 3, was 3uoroved bv the Peo-  anJ provisions or an applicanor. th-roc;
ie at the State Election held on Nov, 4, 1 shal* be held. unconstltHno(s]aI, py ary cgurt of
ursuant to the provisions of Article XLV [T of com‘)ecent jurisdiction, the decisidn of such court
he Amendments to the Constitution, as amend-  shall not aftect or impair any of the remaining
ed by Article LXXIV of said Amendments. provisions or other applications thereof."

§ 16. Response action contractor liability

(a) A response action contractor with'respect to any release or threatened release of oil
or hazardous material shall not be strictly liable under this chapter nor under any other
state law to any person for injuries, costs, damages, expenses or. other liability including
but not limited to claims for indemnification or contribution and claims by third parties for
death, personal injury,illness or loss of or..damage to real or personal.property or
economic loss which results from such release or threatenedjreleaise.

(b) The limitation of liability provided under subsection (a) shall apply only to response
action contractor liability arising out of a release or threatened release of oil or hazardous
material resulting from response, actions conducted by the response action contractor.

m (c) Any'response action contractor who is otherwise liable.under.subsection (a) of
section five for a release or threatened release of oil or hazardous material at a site shail
not be entitled to any limitation of liability under this section .by virtue of becoming a
response action contractor at that site. , . R .

Added by St.1957, c. 642, §-2B. - V.1 j*-.
Historical Note ’ R
1937 Legislation : " -

St.1987, c. 642. § 2B. was agproved Dec. 31, ‘ ] .,
1987. Emer%ency declaration by the Governor .
was filed on'the Same date. : L

§ 17. Indemnification agreement to hold har*mIer response elq]tion *cova)tlra*ctpr | o

(a) The commonwealth may enter into an indemnification agreement to indemnify and

hold harmless any response action contractor who meets the requirements of this section
against any liability for negligence, including legal fees and costs, if any, in an amount
not to exceed a figure established by the indemnification agreement pursuant to the
terms of this section. In no event shall the amount of indemnification.to be provided
under an indemnification agreement exceed two million dollars for a single occurrence
involving the release or threatened release of oil or hazardous'material.- No indemnifica-
tion shall be provided pursuant to an indemnification' agreement under this section if the
response action conriactor acted in a grossly negligent,'willful or malicious manner or if
the act or omission which gives rise tq a claim was not within the scope of the response
"action contract. - ‘o> ' A1 L Vit vy

(b) The indemnification provided by subsection (a) shall not'be .available'to any poten-
tially responsible party with respect to any costs or damages caused by any’'act or
omission of a response action contractor. Nothing in this section'shall affect the liability
under this chapter or under any state or federal law of any potentially responsible party.

(c) Indemnification under this section shall apply only to response action'contractor
liability arising out of a release or threatened release of oil or hazardous material
resulting from response actions conducted by the response action contractor pursuant to
its response action contract. .. 55
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(d) Indemnification may be provided under this section only if the response action
contractor and the commonwealth or an agency thereof enter into an indemnification
agreement. An indemnification agreement may be entered into by the commonwealth or
any of its agencies only if the following requirements are met:

(1) Tne liability covered by the indemnification agreement exceeds or is not covered by
insurance available to the response action contractor at a fair and reasonable price when
entering into the response action contract, and adequate insurance to cover such liability
is not generally available at the time the response action contract is entered into.

(2) The response action contractor has made diligent efforts to obtain insurance
coverage for such liability from sources other than the commonwealth including diligent

efforts to self-insure.

(3) In the case of a response action contract covering more than one site, the response
action contractor agrees to make such diligent efforts to obtain insurance coverage each
time the contractor begins to work under the contract at a new site.

(e) Any indemnification agreement entered into under subsection (d) shall include
specific terms and conditions under which the commonwealth will indemnify the contrac-
tor, such as the establishment of premiums, deductibles and limitations on available
indemnification, and the provision of notice to the commonwealth in the event that a claim

is asserted against the response action contractor.

(f) The commissioner of insurance shall provide information necessary to make the
determination specified in clause (l) of subsection (d) through the publishing of an annual
report on the availability of insurance for response action contractors generally, and by
providing guidance to agencies of the commonwealth on an ongoing basis. The first of
such reports shall be published within thirty days of the effective date of this section.

(g) Amounts expended pursuant to this section for indemnification of any person who is
a response action contractor with respect to any release or threatened release, shall be
considered a cost of response incurred by the commonwealth with respect to such release,
and the commonwealth may seek recovery of such costs from other parties liable under

section five.

Added by St 1987, c. 642. § 2B.

Historical Note

1937 Legislation
St19S7, c. 642, § 2B, was approved Dec. 31,

1937. Emergency declaration by the Governor
was filed onthe Same date.

§ 18. Promulgation of regulations

Any agency of the commonwealth is authorized to promulgate regulations as it deems
necessary for the implementation and administration of sections sixteen and seventeen
subject to the approval of the executive office of administration and finance. Failure to
promulgate such regulations shall not affect any agency's right to enter into indemnifica-
tion agreements under said sections sixteen and seventeen nor the validity or enforceabili-
ty of said sections or agreements.

Nothing in sections sixteen or seventeen shall affect the liability of any person under
any warranty, nor the liability of an employer who is a response action contractor to any
employee of such employer under any provision of law, including any provision relating to
workers’ compensation.

Added by St. 1987, c.-642, § 2B,
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Historical So:

1987 Legislation

SC19S7, ¢. 642. § 23. was .
1937.. Emerqencg deciarar.or.
was filed onthe Same date.

CHAPTER 21F
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Med laws service

> in the state as his legal agent for service

designation shall be filed with the secretary ~ _
be tI* J , e for cleanup and removal of petroleum and

mignation the secretary of state shall
ice of process under this section.

Apr 16, 1985.

Nt 13, 1985,

led, however, that the department shall issue or
jcilities only on certification by the department _
‘'t the applicant has implemented or is in the
federal plans and regulations for the contrpl o f.
d removal thereof when a discharge occurs.”. :-
3ct 13. 1985, L 1985, ch 38, § 14, eff Apr 16, =

, designated par (a) and amd, L 1985, ch 38,

Ktituted "commissioner” for "commissioners".
16 deleted “the fund" and added italic matter.
4, eff Apr 16, 1985; amd, L 1986, ch 512, §5,.
roval of vote of the People on Nov 4, 1986.

4, eff Apr 16, 1985.

Kpr 1 1985, L 1985, ch 38, § 14, eff Apr 16, *

pr 16, 1985,
or 16, 1985.

13, 1985

i, however, that the department shall issue or
ilities only on certification by the department
such registrant can provide necessary equip-
discharges.".
'8, eff June 30, 1978 and shall be retroactive
rce and effect on and after April 1, 1978.

uiy 22. 1986, contingent on approval of vote

8, eff June 30, 1978 and shall be retroactive
rce and effect on and after April 1, 1978.

th 35. § 3, eff Oct 13, 1985 and L 1985, ch
mending act referred to the other,

ICE AIDS: -
d Remedies §§ 116, 117.

.use Law Review p. 249.

b A § 1020-g; CLS St Fin § 97-b.

NOTES

(e Department of Transportation (Navigation
Law, 8§ 174, subds I, 2. 3), and pay a ltense fee of
1 cent per barrel transferred wntdl ihe balance in
lhe New York Environmental and $ill Compen-

%o ppp

ijor facility or vessel subject to the provisions »

N

1k

m<

{
[

1

——

-00 Fund eguals or exceeds 525 million (Navi-
Cpca Law. § 174, sutd 4), which fund provides a
e of payment for expenses incurred by the

Foperty damage caused by ail discharges (Naviga-
Law. § 176), s not unconstitutional in that
fee B an impost and duty on imports in

~Uuon of clause 2 of section 10 of article 1 of

y Cniied States Constitution, since the license

je B imposed on the transfer of petroleum and

~t on the petroleum it=lf, and the license fee

Joess not discriminate against interstate commerce,

O the fee i not imposed only on those New

York transfers where petroleum enters the” State,

kt rather, the statute focuses on New York major

Jality transfers without reference t where the

Jjotroleun was produced; accordingly, in an action

ira judgment declaring that article 12 is uncon-

dtutional and t enjoin the enforcement of the
provisias of article 12. plaintff, a trade associa-

NAVIGATION LAW

8 176

teminals, has failed t© establish a clear right ©
ultimate success or that article 12 & unconstitu-
tional beyond a reasonable doubt, and a motion
for a preliminary injunction was properly denied.
Long Island Oil Terminals Asso. v Commissioner
of New York State Dept, of Transp. iH"9. id
Dept) 70 AD2d 303. 421 NYS2d 405.
Department of Environmental conservation ladks
authority under 1983 Control of Bulk Storage of
Petroleun Act (CLS ECL 17-1001 et sx.i 0
promulgate regulations subjecting existing major
fecilities licensed under Oil Soill Prevention, Con-
trol and Compensauon Act of 1977 (CLS Naviga-
, lion Article 12) t new regulations and new petro-
leum bulk storage code, since 1983 act requires
department t establish code gpplicable only
"new and substantially modified fecilities *, ecifi-
cally excluding fadlities licensed under 1977 act
Consolidated Edison Co. v Department of Ewi-
" ronmental Conservation (1986) 132 Misc id Q.

an whose members own and operate oil storage =505 NYS2d 766.

j 175. Notification by persons responsible for discharge |

Any person responsible for causing a discharge shall immediately notify the
department pursuant to rules and regulations established by the department, but in
a case later than two hours after the discharge. Failure to so notify shall make
persons liable to the penalty provisions of section 192 of this article.] Notwithstand-
ing the revisions of any other law, such notification to the department shall be
Jeemed to fulfill the notification requirements of any other state or local law.

HISTORY: L
Add. L 1977, ch 845, eff April 1, 1978; amd, L 1985, ch 35, §4, eff Oct 13, 1985.
The 1985 act deleted at fig 1 “The department shall immediately inform the
department of environmental conservation of such notification.".

RESEARCH REFERENCES AND PRACTICE AIDS:
55 NY Jur 2d, Environmental Rights and Remedies 8§ 116, 118.

§176. Removal of prohibited discharges
1 Any person discharging petroleum in the manner prohibited by section one
hundred seventy-three of this article shall immediately undertake to contain such
discharge. Notwithstanding the above requirement, the department may undertake
the removal of such discharge and. may retain agents and contractors who shall
operate under the direction of such department for such purposes. The commis-
sioner shall develop a system of immediate response type contracts with appropriate
agents and contractors. Such contracts shall be subject to the approval of the state
comptroller in accordance with section one hundred twelve of the state finance law,
however, such approval shall not obligate to any particular ontract any specific
amount of monies from the fund but shall obligate from the fund on an individual
basis as such contracts are utilized, the actual amount required to effectuate any
contract or any portion thereof. Any necessary approvals of availability of funds for
a particular project in accordance with any provision of the state finance law shall

be undertaken as soon as practical

after clean up and

removal procedures are

undertaken, or such procedures are ordered by the commissioner..

2. (a) Upon the occurrence of a discharge of petroleum, the department shall
respond promptly and proceed to cleanup and remove the discharge in accord with

environmental priorities.

The department shall

be responsible for cleanup and

227
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removal or as the case may be, for retaining agents and contractors who shall
operate under the direction of that department for such purposes. Implementation
of cleanup and removal procedures after each discharge shall be conducted
accordance with environmental priorities and procedures established by the depart-
ment.

(Added, L 1957)

(b) Section eight of the court of claims act or any other provision of law to tht
contrary notwithstanding, the state shall be immune from liability and action with
respect to any act or omission done it the discharge of the department’s responsibil-
ity pursuant to this article; provided, however, that this subdivision shall not limit
any liability which may otherwise exist for unlawful, willful or malicious acts or
omissions on the part of the state, state agencies, or their officers, employees or
agents or for a discharge in violation of section one hundred seventy-three of this
article.

§176

3. Any unexplained discharge of petroleum within state jurisdiction or discharge of
petroleum occurring in waters beyond state jurisdiction that for any reason pene-
trates within state jurisdiction shall be removed by or under the direction of the
department. Except for those expenses incurred by the party causing such discharge,
any expenses incurred in the removal of discharges shall be paid promptly from the
New York environmental protection and spill compensation fund pursuant to
section one hundred and eighty-six of this article and any reimbursements due such
fund shall be collected in accordance with the provisions of section one hundred
and eighty-seven of this article.

4. Cleanup and removal of petroleum and actions to minimize damage from
discharges shall be, to the greatest extent possible, in accordance with the National
Contingency Plan for removal of oil and hazardous substances established pursuant
to section 311(c)(2) of the Federal Water Pollution Control Act Amendments of
1972 (P.L. 92-500, 33 U.S.C. 1251 et seq.)

5. The departmentl in consultation with the attorney general shall develop a
standard contract form to be used when contracting services for the cleanup and
removal of a discharge.

6. Whenever the department acts to remove a discharge or contracts to secure
prospective removal services, it is authorized to draw upon the money available in
the fund. Such moneys shall be used to pay promptly for all cleanup and removal
costs incurred by the department.

7. (a) Nothing in this section is intended to preclude cleanup and removal by any
person threatened by such discharges,l who, as soon as is reasonably possible,l
coordinates and Obtaln_S approval for such actions ,with ongping state or federal
operations aNn( ap?roPrlate state and federal authorities. Notwﬂhs%andlng any other
provision of law to the_contrary, the liability of any contractor for stich r[])er_son,
where such person obtains apProvaI from appropriaté state and federal authorities
for such cleanuP and removal, and the liability of any person PTO_\/IdIng services
related to the cleanup or removal of a discharge, undér contract nith the depart-
ment, for an mgury to a person or property caused by or related to such services
shall be limited to_acts or omissions of the person during the course o f performing
such services which are shown to, have been the résult of ne%ll ence, 0ross
negligence or reckless, wanton or intentional misconduct. Notwithstanding™ any
other provisions of law, when (i) a verdict or decision in an_action or claim for
injury to a person or property caused by or related to such senices is determined in
favor of a claimant in an action involving a person_performing such services and
any other person or persons jointly liable, and (||§J the liability of the person
performing such sendees is found t0 be fifty percent or less of the total liability
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assigned to all persons liable, and (Hi) the liability of the person performing such

services is not based on a finding of reckless disregard for the safety cf others, or

intentional misconduct, then the liability of the person performing such services to

the claimant for loss relating to injury to property and for non-economic loss

relating to injury to a person shall not exceed the equitable share of the person

performing such services determined in accordance with the relative culpability ct

each person causing or contributing to the total liability for>such losses: provided,

however, that the culpable conduct of any person not a party to the action shall not
be considered in determining any equitable share herein if the claimant proves that
with due diligence the claimant was unable to obtain jurisdiction over such person

in said action. As used in this section, the term "non-economic loss" includes, but is
not limited to, pain and suffering, mental anguish, loss of consortium or other
damages for non-economic loss. However, nothing in this subdivision shall be
deemed to alter, modify or abrogate the liability of any person performing such
services for breach of any express warranty, limited or otherwise, or an express or
implied warranty under the uniform commercial code, or to an employee of such
person pursuant to the workers’ compensation law, or to relieve from any liability
any person who is responsible for a discharge in violation of section one hundred
seventy-four of this article.

(b) No action taken by any person to contain or remove a discharge shall be
construed as an admission of liability for said discharge. No person who gratu-
itously renders assistance in containing or removing a discharge shall be liable for
any civil damages to third parties resulting solely from acts or omissions of such
person in rendering such assistance except for acts or omissions of gross negligence
or willful misconduct. In the course of cleanup and removal, no person shall
discharge any detergent into the waters of this state without prior authorization of
the commissioner of environmental conservation.

(Added, L 1989)

(c) A person may, without admission of responsibility for the discharge of petro-
leum and with the consent of the commissioner, commence clean up and removal of
the discharge and upon the recommendation of the commissioner of health and with
the consent of the fund undertake the relocation of persons affected by the discharge
of petroleum. Upon determination by the fund that the person is not responsible for
the discharge, the person shall be reimbursed by the fund for the actual and

necessary expenses incurred.

(Added, L 1989)

8. Notwithstanding any other provision of law to the contrary, including but not
limited to section 15-108 of the general obligations law, every person providing
cleanup, removal of discharge of petroleum or relocation of persons pursuant to this
section shall be entitled to contribution from any other responsible party.

HISTORY:

Add. L 1977, ch 845, eff April 1, 1978.

Sub 2, amd. L 1985, ch 35, § 5, effOct 13, 1985.

Sub 2, par (@), formerly entire sub, designated par (@), L 1987, ch 536, §86, effJU|y
30, 1987 (see 1987 note below).

Sub 2, par (), add, L 1987, ch 536, § 6. eff July 30, 1987 (see 1987 note below).

Sub 5. amd, L 1985, ch 35, § 5, effOct 13. 1985.

The 1985 act deleted at fig 1 "and the department of environmental conservation
jointly".

Sub 7, par @), formerly first sentence of sub, so designated and amended. L
ch 536, §7, eff July 30. 1987 (see 1987 note below).

The 1987 act deleted at fig 1 "'provided such persons™ and at fig 2 "coordinate and
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Frovides as follows: ,
. and shall arzfl to causesofaction
a

e .
e of this act.

CLS St Fin Law § 112,

RESEARCH REFERENCES AND PRACTICE AIDS:
5 NY Jur 2d, Environmental Rights and Remedies §§ 116, 118.

CASE NOTES

Article 12 of the Navigation Law, the Oil Jill
Prevention. Control and Compensation Act. which
requires each operator of a major fecility (Naviga-
tion Law, § 172, subd 11) to obtain a license from
the Department of Transportation (Navigation
Law, 8§ 174, subds 1, 2, 3), and pay a license fee of
1 cent per banel transferred unid the balance in
the New York Environmental and $ill Compen-
sation Fund equals or exceeds S25 million (Navi-
gation Law, § 174, subd 4), which fund provides a
source of payment for expenses incurred by the
Slate for cleanup and removal of petroleum and
property damage caused by oil discharges (Naviga-
tion Law. 8 176), is not unconstitutional in that
the fee B an impost and duty on imports in
violation of clause 2 of section 10 of article 1 of
the L™nited Slates Constitution, since the license
fee s imposed on the transfer of petroleum and
not on the petroleum itelf, and the license fee
does not discriminate against interstate commerce,

since the fee s not imposed only on those New

York transfers where petroleum enters the State,

but rather, the statute focuses on New Y"ork major
fility transfers without reference to where the
petroleum was produced; accordingly, inan action

for a judgment declaring that article 12 s uncon-
stitutioal and to enjoin the enforcement of the
previsions of article 12, plaintff, a trade associa—
tion whose raembeis own and operate oil storage
terminals, has failed to establish a clear rigit ©
ultimate success or that article 12 s unconstitu-
tiocal beyond a reasonable doubt, and a motion

for a preliminary injunction was properly denied.

Long Island Oil Terminals Asso  Commissioner

of New York State Dept, of T: >p. (1979, 3d

Dept) 70 AD2d 303, 421 NYS2d 4u5.

An operator of a petroleum storage fecility acted
responsibly when he hired a tank cleaning corpo-
ration t© clean-up a sdill of saveral thousand
gallons of gasoline which would have flowed into

§ 177. Emergency oil spill control network

1 The commissioner shall establish an em
230

Lake Erie, since the operator was strictly licble t
undertake clean-up effarts, even though not at
fault under Article 12 of the Navigation Law.
Furthermore, the soill was *‘sudden and acciden-
tal"” within the meaning of the gperator™s Compre-
hensive General Lisbility Policy and the insurer
could not therefore validly deny coverage for the
clean-up work under the terms of the policy.
Evans v Aetna Casualty & Surety Co. (1981) 107
Misc 2d 710. 435 NYS2d 933.

An insurer would be required to indemify its
insured and the state under a comprehensive gen-
eral lisbility policy that afforded coverage for
“property damage . . . caused by an occurrence"
for the costs of cleaning up an oil sill, which
infdally occurred on the insured™s premises, in a
nearby swamp, since such costs constituted “"prop-
erty damage" within the meaning of the policy in
light of the fact that the insured was strictly lisble
for the cleanup under Nav Law 88 170 et sx.,
which statutory lisbility is not punitive in nature
but rather reflects an exercise of the state’s power
o preserve public resources, since the insurer was
precluded from disclaiming coverage due t its
unexplained three month delay prior to issuing its
disclaimer, and since the insurer was precluded
from disclaiming coverage on the ground that the
insured failed to give timely notice of its claim in
that the insurer™s attempted disclaimer on the
gTOund that the cleanup costs were not "‘property
damage' constituted a waiver of its right  dis-
claim coverage on other grounds; furthermore, the
insurer would be required to defend its insured
with respect to any statutory fires or peralties that
the sute might seek to impose, since any such
fires or penalties could ultimately result in whole
or in part from the insurer™s dilatory or bad faith
disclaimer or from its noncooperation. Kutsher®s
Country Club Corp. v Lincoln Ins. Co. (1983) 119
Misc 2d 839, 465 NYS2d 13%6.
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transferred in or by nny fecility or vessel covered by the plnn Hint will
necossitnte o chnnge in the plnn ond simll update the plnn periodically as
required by the Hoard, but in no event more frequently Ilion once every
thirty-six months. The Hoard, on a finding of need, may require an oil
dischnrgc exercise designed to demonstrate tne fecility™s or vessel s ability lo
implement itsoil discharge contingency plan either before or alter the plon is
approved.

C. The Hoard, nflcr notice and opportunity for a conference pursuant t
S 9-6.14:11, may modify itsapproval of an oil dischorgo contingency plnn ifit
determines that:

1 A change hns occurred In the operation or any fecility or vessel covered
by the plan thnt necessitates an amended or supplemented plan;

2. The fility™s or vascl™s discharge experience or Its inability lo Imple-
ment s plan in an oil discharge exercise demonstrates a necessity for
modification; or

3. There hns been a significant change In the best available technology
since tho plan was approved.

D. The Hoard, nflcr notice end opportunity for hearing, may revoke Hs
npnrovnl of an oil dischnrge contingency plnn if It determines that:

1 Al*pirviil wns ohlnined by fimud or misrepresentation;

2. The pInn rnnnul ho implemented as approved: or

3. A term or condition of approval hos been violated. (1990, c. 917.)

Etllara rote. — "Acte 190, e 819, d. 3 section el becore effedihaon July 1, 192

pmvicci Hot the tloard ahall promullgate regu-
latias Implementing thia ssctian on or befora
January 1, 192, and thet subsection A of this

Clsuea 3 or this act also slated that the Doard
shaulld regard certaiin arsiceratias In adopt-
ing auch regulatios.
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subsection shnll notify the Doard at least thirty days before the effective dale
of a change, expiration or cancellation of any instrument of insurance,
gunrnnty or surety.

D. Acceptance of proof of financial responsibility shall expire:

1 One year front the dale on which tha Hoard exempts Bn opcrotor from the
cash deposit requirement based on evidence of scif-insuranco, except thnt the
Hoard may establish by regulation a different expiration date for acceptance
of evidence of sclf-Insumnce submitted by public agencies;

2. On tho effective date or any change In the operator’s Instrument of
Insurance, guaranty or surely; or

3. Upon the expiration or cancellation of any Instrument of Insurance,
guaranty or surety.

Application for rerewal--of-acceptance-of proof-oF financial responsibility
shal@ be filed thirty days before the date of expiration.

E. Tho Doard, slier notice and opportunity for hearing, may revoke s
acceptance of evidence of financial responsibility if It determines Hist:

1. Acceptance has been procured by fimud or misrepresentation; or

2. A chdﬁgb In circumstances hss occurred that would warrant denial of
acceptance of evidence of financinl responsibility under this section or the
requirdfiits. established. by..tho Bosrd pursuant lo this section.

F. It is not a defense to any nction brought for failure to comply
cash deposit requirement or t provide accemtable evidence ol finnncinl
responsibility thnt the person charged believed in good faith Hist the lank
vessel or the operator of the tank vessel had mode the required cosh dﬁfﬂSit or
passessed evidence of financial responsibility accepted by the Doard. (1990, c.
917,

} 02.1-44.34:16. Financial responsibility. — A. (For effective dalo ace
Editor"s note) Tho operator of nny tnnk vessel entering upon state waters
shall deposit with tho Hoard cash or Ha equivalent in the amount of$500 ner
fposs ton of such vessel. Any such cosh deposits received by the Board shnll be
tcld in escrow in the Virginia Underground fctroleum Storage Tank Fund.

. Ifthe Honrd determines that oil has been discharged in violation of this
article or that there hns been a substantial threat of such dischnrge from s
vessel for which a cash deposit hns been made, any amount held in escrow
may be used to pay any fires, penalties or damages Imposed under this

T

C. The Honrd shall exempt on operator of a tank vessel from the cash
deposil requirements specified In this section ifthe opcrotor or tho tank vessel
provides evidence of financiol responsibility pursuant lo the terms and
conditions of this subsection. Tho Board shall adopt requirements for
opcrolors of tank ycnsels for maintaining evidence of financial responsibility
innn amount equivalent lo the cash deposit which would he required for such
tnnk vessel pursuant to this section. Financinl responsibility mRy be
demonstrated by self-insurance, insurance, guaranty or surety, or nny
combination thereof, under the terms tho Board may prescribe. To obtain nn
exemption from the cash deposit requirements under this section: the operator
and insurer, gunrnntor or surety shall appoint n_t agent for service of process
in the Commonweal th; nny insurer must be nulhorired by the Commonwealth
lo engage in the insurance husiness; and ony instrument of inouronce,
punrnnly or surety must provide Hint actions may bo brought on such
instrument of insurance, guaranty or surety directly ngninst the Insurer,
guarantor or surely for any vjolntion of this clinptcr by the operator up to, but
not exceeding, the amount insured, guaranteed or otherwise pledged. An
operator whose financinl responsibility is accepted by the Board under this

18

Editor™s rote. — Acte 190, t 917, d. 4
provice! thet the llcardghall prorullgate regu-
latias Inplementting thiaaedlon on or brfora
January 1, 192, and thet alheection A of thla
aedlon ghall become effective 90 day after the
effeclhvadata ofauch regulatiae. Clavee 4 ateo

tia¥, tha Doard aell provice thet. Ifevidmoe
of firarcial regpraibilily proviced te the fed-
eral govermment or any other atate meeta tre
requirmmenU or ahrretdon C of thla ardim,
comment# aalll be accepted by (he Doard in
il or prdinl latdefadlon requirenent? of

provide? thet in pronulgating auch regula-  abirclion A of thia aedlon aa ggpriate.

apt
do not apply lo n fecility having a maximum storage or handling enpneity or
less thnn 25,000 gallons of il or o d tank vessel having d maximum storage,
handling or transporting capacity of less than 15,000 gallons of ail. (1990, c.
917.)

1 02.1-44.34:18. Discharge of oil prohibited; liability for permitting
dischnrge. — A. The discharge of oil Into or upon state waters, lands, or
storm drain systems within the Commonwealth Is prohibited. For purposes of
litis aection, discharges of oil into or upon state waters include discharges of
ail Hint @) violate applicable water quality standards or s permit or ccrtificolo
ofHie Doard or (Ii) cause a film or sheen upon or discoloration of the surface of
the wotcr or cdjolning shorelines or cause a sludge or emulsion lo be deposited
beneath the surface of the water or upon adjoining shorelines.

B. Any perBon discharging or causing or permitting n dischnrge of ail Into
or upon stoto waters, discharging or causing or permitting a discharge or oil
which may reasonably bo expected lo enter state waters, or causing O
permitting a substantial threat of such discharge and any operator oi nnj
fecility, vehicle or vessel from which there Isd dischnrgo of il Into or upon
strite wntcrR, or From whiich there isd discharge ofoil wnich moy reasonably
be expected lo enter stale waters, or from which thero is a substantial threat

185
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of .inchdischnrge smll, Immediately upon leaming of such discharge or thrent
of dischnrge, implement any applicable oil spill contingency plan approved
under this article or take such other action as mny be necessary lo contain nnd
clenn un auch discharge or threat of such discharge, Including any nctions
directed by any on-scene coordinator acting pursuant to the Federal Water
Pollution Control Act. In the event of such discharge or threat ofdischnrge, if
itcannot be determined Immediately the person responsible therefor, or ifthe
person Isunwilling or unable to promptly contain nnd clean up such discharge
or threat of dischnrge, tho Board mny lake auch action as is necessary to
contain nnd dean up the discharge or threat of discharge, Including the
engagement of contractors or other competent permons. The costa of such
containment nnd cleanup ehnll be pnld from the Underground Petroleum
Storngc Tnnk Fund or from any federal fund available for this purpose.

C. Any pcrnon discharging or causing or permitting a discharge ofail Into

or upon state waters, lands, or storm dmin systems within the Common-
wealth, discharging or causing or permitting a discharge of oil which mny
reasonably be expected to enter sinte waters, or causing or permitting a
substantial threat or such discharge and any operator of nny fecility, vehicle
or vessel from which there Is @ discharge of ol! Into or upon sinla waters,
lands, or storm drain systems within the Commonwealth, or from which there
is a discharge ofoil which may reasonably be expected lo enter stale waters,
or from which there Isd substantia! threat of such discharge, shall be ligble

1 The Commonwealth of Virginia or any political subdivision thereof for
nil costs of investigation, containment and cleanup Incurred as a resultofsuch
dischnrge or thrent of discharge;

2. The Commonweal th of Virginia or any political subdivision thereof for
oil damages lo property of tho Commonwealth or Virginia or the political
subdivision caused by such discharge;

3. The Commonweal th of Virginia or any political subdivision thereof for
loss of lax or other revenues caused by such discharge, and compenaotion for
the loss of any natural resources that cannot be restocked, replenished or
restored; and

4. Any person for Injury or damage lo person or property, ronl or personal,
loss of income, loss of the means of producing Income, or lass of the use of the
damaged property for recreational, commercial, industrial, agricultural or
other reasonable uses, caused by such discharge.

D. Notwithstanding any other provision of law, @ person who renders

assistance in containment and cleanup of a discharge ofoil prohibited by this
article or a threat of auch discharge shall be liable under this section for
dnmngcs for personal injury and wrongful death caused by that person®s
negligence, and for domogea caused by that person™s gross negligence or
willHul misconduct, but shall not be ligble for Any other anmnges under this
section that are caused by the acts or omissions of such person in rendering
such assistance; provided, however, timt auch liability provision shnll not
apply to a person discharging or causing or permitting a discharge of ail Into
or upon stale waters, discharging or causing or permitting a discharge of ail
which mny reasonably bo expected lo enter slate waters, or cnuaing or
permitting n substantial threat of such discharge, or lo such person®s
employee. Nothing in this article shall nfTecl tho right of any person who
renders such ossistonce to reimbursement for the costs of the containment end
cleanup under the applicable provisions of this article or the Federal Wnter
Pollution Control Act, as nmchded, or any rights that person mny have
against nny third parly whose acta or omissions caused or contributed to the
prohibited discharge of oil or threat of such discharge.
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E. Inany action brought under this article. ktshall not be necessary for the
Commonwealth, political subdivision or any person, to plead or prove
nrgligonce In any form or manner.

F. In any action brought under this article, the Conmonwealth, political
subdivision or any person, ifa prevailing party, shall be entitled lo an award
of ronsonnblo attomeys® lees and oosts.

G. Ishall be a defense to any action brought under subdivisionC 2, C 3, or
C 4 of this eectionjhat the discharge was caused solely by ()an act ofGod, (D
an act of war, (Hi) d willful act or omission of a third parly who Is not an
employee, agent or contractor or the operator, or (V) any combination of the
foregoing; provided that this subsection shnll not apply lo any action brought
against (@) a person or operator who Tolled or refused io report n dischargo as
required by 1 62.1-44.34:19; or (b) a person or operator who failed or refused
lo coopemto fully in any containment and cleanup or who failed or refused
effect contninment and cleanup as required by subsection B of this section.

(1R In nny action brought under subdivision C 2, C 3, or C 4 of this section,
tho total liability ofa person or operator under this section for each dischnrge
of ail or threat of auch discharge shall not exceed the amount of financial
responsibility required under f 62.1-44.34:16 or $10,000,000, whichever Is
greater; provided that there ahall be no limitor ligbility Imposed under this
section: (@) Ifthe dischargo ofoil or threat of auch discnarge was caused by
gross negligence or willful misconduct on the part of the person or the
operator discharging or causing or permitting discharge or threat ofdischnrge
or by an agent, employee or contractor of such person or operator, or by the
violation of any applicable safely, construction or operation regulations by
such person or operator or an agent, employeo or contractor of such person or
operator; or (©) Il the operator or person discharging or causing or permitting
a discharge or threat of discharge fulled or refused t report the discharge as
required by 1 62.1-44.34:19. or failed or refused to coopernto fully In nny
containment end cleanup or to efTect containment and cleanup as required by
subsection B of this section. (1973, c. 417; 1976, e. 61; 1978, c. 816; 1989, c.

627; 1990, ec. 917, 062.)

Edltor™a nou. — Act* 1990, € 999 pur- the Coomorwealth, alog wlih itats vatera,
ported t amend 11 421413122 and ti plactt whera lha disderging of aill b
62.1-44.34:3, which wecra repealed hr Acte  prchibited. At The directian of the Code Com-
1990, t 917. Tha effect of thcee amendments  mlulon, thesaamendmenla have been eflecti-
waa te add Ian*:b ang atom drain syatems In  aled In thla correipoding new Code asctian.

1 02.1-44.34:19. Reporting of discharge. — Any person discharging or
causing or permitting a discharge of oil Into or upon slate waters, lands or
storm drain systems within the Commonweal th or discharging or causing or
permitting a dischnrge ofail which may reasonably be expected to enter stale
waters, lands, or storm drain systems within the Commonwealth, nnd any
operator of any fecility, vehicle or vessel from which there isa discharge of ail
Into state wntera, or from which there Is a discharge of oil which may
reasonably be expected to enter statewaters shall, Immediately upon learning
of the discharge, notify the Board and appropriate federal authorities of such
dischargo. (1978, c. 816; 1990, ce. 917, 9GZ.)

Hitor"s note. — Acte 1990, €. 902 pur- StEtevaters, ss ptaas whitrt the dixharglng
ported o amend 162.1-44.34:4, which was ofail Il prchibited. At Ihe directionof tht Code
repealled by Acts 1990, €. 917. The elfectofthla  Commlselon, thisamendment hes been cffectu-
amendmentwaa te add land* and sterm drain  aled In thla conrespanding new Code sectian,
tyatera In Iha Commonwealth, alog with

187
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Sec. 2
carry, or that tkK ntl, oil in bulk as cargo or orgo residue. atm

tm t.
¢, Operate* on ... waters .. *he ttste: ..

(b) Transfers o aport o PliCA subject o ME jurizaiction
of this atate.

1 ‘Technical fesaibiUty* or 'rechmcally feasible* snail ian
(hit given available technology. a restoration or nrirtsncesent project
can be successfully coapleted at a cost that »S not dispropornonace
to the *aiut of the resource prior to m* injury.

(((12H) [21) "Waters of the state* shall include lake*, rivers.
ponds. Strt«a*( .i.ns Wwaters, underground water, salt waters.
estuaries. tidal flats, beaches and lands adjoining the ceacoast or
the State, sewers, and all other surface waters and watercourses
within thc jurisdiction of the state of Washington.

(22) ‘Worst case spill* »eana a spill of the entire cargo of a
tank vessel complicated by adverse weather conditions.

NCT SBCTI0H. Sec. 3. (I) Each facility and covered vessel shall
bate a contingency plan for the conttinuoat and cleanup of oil spills
Trod the facility or covered vessel Into the waters of the state ana
for t&e protection of fisheries and Wildlife, natural resources, and
puBllc and private property fren such spills. The departawst shall by
rule adopt Standards for the preparation of contingency plans. The
rules for facilities »nd. except aa Otherwise provided in tms
subsection, for covered vessels shall he adopted not later than July
|, 1991, The department shall exclude froa tbe rules to he adopted
by July 1, mi. standards for tank veeseia of lese than twenty
tkOUMOg deadweight tans, cargo vessels, and pansesger vessels
operating on tho portion of tho Colunbla river for which the
deportanot detsraina* thet wsshington sod Oregon should cooperate in
tht adoption of standards for contingency plena. Tho department.
after consultation with the appropriate state agencies in Oregon.
Shall adopt the rules for standards for coatingesey plans for thi»
portion of tho Coiisshls river st the earliest possible tino. but not
liter that July 1. 1992. The department shall require contingency

lass, at a minimum. to seat the fallowing standards:
m-  «wod of raaponso to spills of
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various sizes from soy vessel, ship. or facility which ts covered by

the plsn:
(b) a* destined to be capable tn ttnu of personnel, materials,

endequipment. of  promptly and properly. *o the u n u extent
practi.cable, as defined by tbe department:
(t) Removing oil and siniolxtng any da/sage to the environment

7 resulting from a maximum probable spill; and
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(it) Removing oil and minimizing any damage to tbc environment
resulting from a worst case spill:

(c) Provide aclear, precise, and detailed description of how the
plan relates to and is integrated into relevant contingency plana
which bave been prepared by cooperatives, porta. regional entities.
the state, and the federal governamnt;

id) Provide procedures for eerly detection of oil spills ana
timely notification of such spills to appropriate federal, state, and
local authorities under applicable state and federal law;

(e) State tbe number. training preparedness, and fitness of ail
dedicated, prepositioned personnel assigned to direct and implement
the plan:

(f) Incorporate periodic training and drill programs to evaluate
whether personnel and equipment provided under the plan are in a
3tatc of operational readiness at all tiaes;

+t) State the scans of protecting and sitlgating effects on :he
environment.  Includingflab,serine maeamis.  and other wildlife, and
ensure that Implementation of theplan does not poae unacceptable
risks to ths public or tbe cnvironmcet;

(h) Provide a detailed description of equlpmemt aad procedures to
be used by tbe crew of « vessel to minimise vessel dssmgst stop or
reduce any spilling from the vessel. aud» only wbea appropriate and
tbc vessel/safety is ttsurcd, contain sod clean up tbe spilled oil:

(i) Provide arrangessots for the propositioning of oil spill
contalamest and cleanup  equipment  tod trainedpersonnelat strategic
locations from wbich they canbe deployed to tbe aplll site to

promptly bad properly remove the apllled oil:
(j) Provide arrangements for enlisting tbe use of qualified and
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Sec. |

(K) Provide for disposalof recovered spilled oil in accordance
witn local, state. and federal liwi;

() Stale *ae measures that have Seen taken to  r?auct the
likelihood that a tml1l nil occur, including sue not limited to.
design and operation of a »(i»tl or facility, training of oersonnel.
number of personnel, and backup systems designed to prevent a spill,

H) State the aieount and type of equipment available to r?soond
to a spill, -here tne tgmpecnt is located, and the extent to ~nich
other contingency plana rely on the sane equipment: and

(rt) 1f thedepartment has adopted  rules permitting tne use of
dliparsantS. the circumstances, if any. and the manner for tne
application Of the Qispersants in conformance with the department's
rules.

(2)(i) Contingency plana for facilities capable of  storing one
million ganons or more of oil and for tank vessels of twenty
thousand deadweight tons or more shall be submitted to tht depertaect
within SIX Months after the departaweht adopts rules establishing
standards for contingency plans under subsection (1) of this section.

(b) Except as otherwise provided in ic) of this subsection.
contingency plans for all Other facilities and covered vessels shall
Ce submitted to the department within eighteen months after the
department Naa adopted rules under subsection <I) of this section.
The department nay adopt a schedule for submission of plana within
the elghtaea*momth period.

(c) Contingency plans for covered vessels which arc not required
to submit plane Within the six month period prescribed in ta> of this
SUhtmctlOfl and Which operate on the portion of the Columbia river for
«hICh tht depnrtmemt must adopt rules not later than July 1 1993,
ahall ht autwitted to the deportment not later than January I. 1993,

(3)(a) Tht owner or operator of a facility shall  submit the
coatingency plan for the facility.

(h) The owneror operator of a tank vessel or of the facilities
at which the vesselwin be ualoedingits cargo- shell submit the
cootlagemcy piaa for the taofc vesatl. Subject to conditions lajo—4
by the deperimeht. the owner or operator of a facility may submit a
lihnglh contingency plan for tank vessels of a particular class that
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Sec. 3

«ill b* unloading cargo at the facility.
<»  Th« contingency plan for a cargo ves»el or passenger .essei

nay re submitted bv the owner or opantor Of the cargo vend or
pasavngtr vessel or by tne agent for tne vessel resident tn tnts
state.  Subject to conditionsimposed by tne department, tne owner,
operator, or agent aay submit asingle  contingency plan for cargo
vessels or paaaenger vessels of a particular class.

<d) a person who baa contracted with a facility or covered vessel
to provide containment and cleanup services and who meets tne
standards established pursuant to section 4 of this act. aay sunau
the plan for any facility or covered vessel for which thg person -is
contractually obligated to provide services. Subject to conditions
imposed by rhe department, the person may submit a single plan for
more than ona facility or covered vessel.

(4) A contingeacy plan prepared for an agency of the federal
government that satisfies the requirements of this section and rules
adopted by the department may be accepted by th* d*p*rtme*t aa a
contingency piaa under this section.  Th* department shall asaure
that to the greatest eitent possible, requirement* for contingency
plans under thla section arc consistent with th* requirement) for
contingency plans under federal law,

tS) In reviewing the contingency plana required oy this section.
the department shall consider at least th* following factors:

(a) The adequacy of containment and clecnup equipment, personnel.
coomanteations equipment, notification procedure* IM csll  down
lists, response time, aad logistical arringemtmta for coordination
and implementation of response efforts to reflow* oil an* hazardous
aubetaac* spill* promptly and properly aa* to protect th*
environment:

(b) Th# nature and amount of vessel traffic within th* area
covered by th* plan;

(c) Th* volume and type of oil or haiardou* substances being

transported within th* art* covers* by th* plan;
(d) The existence of navigational hazards within th* area covered

Wi
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40a hJMrdro* substances within th* area covered by the plan:

(t) Th* sensitivity of fisheries and wildlife and otharnatural
resources within tha area covered by the plan:

(f) Kalavant information on previous spills contained in on-scene
coordinator report) prepared by the department. and

(h) Th* extent to which reasonable, cost-effective measures 0
prevent a likelihood that a spill «iil occur have been incorporated
into the plan.

(9) The departw«nt shall approve a contingency plan only if it

determine* that the plan meets the requirement* of this section and
that, if implemented. the plan la capable, in term* of personnel.
aateriale. and equipment, of removing oil or hazardous substances
promptly and properly and minimizing any damage to the environment.

(?) Upon approval of a contingency plan, the department shall
provide to tha parion subnitting tha plan a statement Indicating that
th« plan haa bee* approved, tha facilities or veaaala covered by the
plan, and othar Information the department determines should be
included.

(9) Aa owner or operator of a vessel, ship, or facility shall
notify tha departaaat In writing immediately of any significant
chaoga of which it la aware affecting Ita contingency plan, including
changes la any factor set forth In this section or in rules adopted
by tha depertmmat. The department may require the ownar or operator
to update a contingency plan aa a result of these cmaagan.

(9) The department by rule shall require contingency plana to be
reviewed, updated, if necessary, and resubmitted to the department at
lust oaca every five years.

(10) Approval of a contingency plan by the 4epartmeat does not
constitute aa express assurance regarding tha adaemasy of tha plan
nor conatltuta a defensa to liahility Impoeed under thla chapter or

other atata lav.

Nt* SECTION. Sec. 4. Tha department ahall by rule establish
standard* for persona who contract to provide cleanop and containment
services under contingency plana approved under aactlon 3 of this

act.
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((department-at-its-erflee-in-Olympia,eer-a-regienal-ernes*-thereof.
efeesweh--dIscharga--er--eatry)) coast mard and the division of
emergency management. The notice to the division of emergency
management within the department of cooaminlty development shall be
made to the division’s twenty-four hour state-wide toll-free number

established for reporting emergencies.

NEK  SECTION. Sec. 25. (1) The following persons shall not be
liable for necessary expenses or property damage caused by an act or
omission of that person during the cleanup of oil spilled into the
navigable waters of the state, unless the act or omission nms
performed In bad faith or with gross negligence:

(@) The state or any unit of local government;

() A person who volunteers to assist In the cleanup of the
spilled oil; and

(c) A person meeting the standards of section 4 of this act.

(2) This section shall not affect the liability of any person
responsible for the spilled oil or responsible for the facility or

covered vessel from which the oil was spilled.

NEK SECTION. Sec. 26. A new section Is added to chapter 88.16
RCK to read as follows:

An oil tanker under escort of a tug or tugs pursuant to the
provisions of RCK 88.16.190 shall not exceed the service speed of the

tug or tugs that are escorting the oil tanker. #

Sec. 27. Section 8, chapter 18, Laws of 1935 aa laat amended by
section 2, chapter 264, Laws of 1987 and RCK 88.16.090 are each
amended to read as follows:

(1) A person may pilot any vessel subject to the provisions of
this chapter on waters covered by this chapter only if appointed and
licensed to pilot sucb vessels on said waters under and purauant to
the provisions of this chapter.

(2) A person Is eligible to be appointed a pilot If the person

is

a citlxen of the United States, over the age of twenty-five years and

under the age of seventy years, a resident of the state of Washington

at the time of appointment and only If the pilot applicant holds as a
minimum, a UnitedStatea government Ucenae as a master of freight

*21* E2SQB 2494
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Dept.
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j @/ Phono Introduced by: Brown/ Superman
y oo Date: April 16f 1991
Action: ADOPTED
Vote: UNANIMOQOUS

KENAI PENINSULA BOROUGH
RESOLUTION 91-37 (SUBSTITUTE)
A RESOLUTION SUPPORTING TESORO ALASKA
WHEREAS/ the continued operation of the Tesoro Refinery s
being threatened by an unreasonable demand by Alyeska management;

and

WHEREAS/ Alyeska is demanding Tesoro to secure a billion
dollars insurance bond; and

WHEREAS, Tesoro Alaska has in good faith attempted to secure
this bond; and

WHEREAS, Tesoro Alaska can provide a billion dollars of P and
| insurance and Alyeska rejected this offer; and

WHEREAS, Tesoro Alaska contributes substantially to the tax
base of the Kenai Peninsula Borough:

NOW THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

Section |: That the Kenai Peninsula Borough Assembly urges
the Alaska State Legislature to intervene on mesoro's behalf and
resolve this situation.

Section 2: That copies of this resolution be distributed to

Governor Walter Hickel, the Alaska State Legislature, Tesoro Alaska
and Alyeska.

INSULA BOROUGH ON THIS

Jaries W. Skogsta™/" Assembly President
ATTEST:

.Acting Borough Clerk

Kenai Peninsula Borough
Resolution 91-37 (Substitute)
Page 1 of 1 Pages



viyeska blasted for billion-dollar bond

ATHY BROWH
mil* Ctarlor

oroogh Mayor Don Gilman Wednesday
ted Alyeska Pipeline Service Co. foi
« be calls an "unreasonable” demand
threatens lo abut down Tfcsoro-Alaska
oleum Coip. 'sNUdskl refinery,

lyeska Is requiring Ttesoro lo come up
>a $1 billion bond lo continue shipping
from tbe Alyeska pipeline terminal in
lea lo Cook Inlet.

reaguard
nitmay be

xpending

'"ENNtTER SMITH
Insula Clarion

lire KenaJ Armory may soon
ome headquarters for Ibe “A™
mpany of the Army National
ard, meaning 19 additional
ud openings, two more full-
le staff portions and a possible
>anslonoftbe armory grounds.

O* A*>*-nvV A fPiri >V, Fu»rwe i A

Thsoro officials say they can’t possibly
meet the requirement. And since ibey get
90 percent of die crude oil for their NikLdd
refinery from Valdez, the refinery would bo
lo serious trouble Ifit was no longer able to
ship from there, said Thsoro vice president
Gene Burden.

Gilman said tire major member compa-
nies of Alyeska — Exxon, British
Petroleum and ARCO — are using Ttsoro
as a Fawn In order lo pressure the Legisla-
ture lo pass a bill restricting Alyeska’s lia-

bility in tbe event of asjrill.

"They’re using ’Ibsorp,” Gilman said.
They rebeing unreasonable.”

But Alyeska spokesperson Mamie Isaacs
said tbe S1 billion requirement is necessary
because of the liability Alyeska could be
subject to if it responds lo a spill from
Thsoro or another shipper in Prince Wiliam
Sound.

"Alyeska serves as the initial response
action contractor for those vessels calling at
tbe terminal in Valdez,” abo said. "Because

of the state’s liability requirements,
Alyeika ... asked tbe owoer-operator or
charter of the vessels to pledge a billion
dollar bond, which, simply put, Indicates
they would have access lo funds to manage
tbe claims arising from a spilL”

The other five companies operating ves-
sels In Prince William Sound — Exxon,
BP, ARCO, Shell and Chevron—have
been able lo Coerlg withd the $% bbilnon re-

uirement, main edging $1 billion in
i Y g*EAL ESKA, baoft

Area real estate
market rebounds

By TONY LEWIS
PsntnsUla Clarion

Slowly but surely, tlie peninsu-

rule of economics — supply and
demand.

In 1988, the market was flood-
ed witb bouses for sale with no

la's real estate market is recover-
ing from the depressed conditions
of tbe late 1980s, industry offi-
cials said Tuesday.

“The real estate economy is
moving. Things are improving,”
Bob Scliaafsma, an appraiser for

buyers. That drove the price of
bousing down, which in turn is
now spurring buyers.

As more houses are bought,
leaving fewer on Ihe nmkecl,
prices will increase agaut Iligher
nhousing prices will make vacant



\heska: Company says state™s Idality laws are toblame

rJ>or»te asset*.

But Tfctoro can't do (bat, Bur-

"“*All five of those other compa-
ss We very, very large cotnpa-
" be said. "Our whole compa-
's only worth $200 million. To
'he up with abond of a billion
liars is just not possible."
Ho thints Thsoro should not be
paired to put op as large an
tonnt as the other companies
cause Tesoro transports only a
tall percentage of the oil com-
g from the terminal, its tanker
Ids are much smaller, and iJ has
1*0 many preventive measures,
eluding the recent introduction
radouble”bottomed tanker.
Alyeska and Tesoro have
oikcd out a temporary agree-
ay that allows Thsoro to contin-
i operating in tbe Sound until
me 1 with $1 billion in Insur-
'We, rather than a bond,
Alyeska says it may lower Its
:qulremeois if the Legislature

Guard:
Cvntbiwd from pi@* 1

Headqguarters

passes a bill limiting Alyeska's li-
ability In case problems occur
when It responds to a spill

“The eore of the problem rests
with the state's current liability
laws," Isaacs said.

The way the law stands now,
the standard of liability is "3|mple
negligence,” which lIsaacs said
could mean if Alyeska responds
according to its plan with the
state, but inadvertently loses some
oil from a hoom, it could be held
liable.

Alyeska wants ihe standard of
liability for a spill responder lo be
“gross negligence," which is hard-
er to prove in court than simple
negligence.

Tesoro also favors such a bill
because it would limit the liability
for the Cook Intel spill response
cooperative of which Tesoro is a
member.

But Gshing and environmental
groups are opposed to tbe idea be-
cause they believe Il would lessen
the incentive for spill responders
to be prepared.

may move

moving twice. The headquarters on the peninsula would centrally
locale tbe unit and improve its effectiveness, Mosley said.

Kenai's guard, Detachment J,“A" Company of the fifth battal-
lon, 297th Infantry, is a combat unil with 31 members. It is
charged with protecting the state’s road network should Rn enemy
Invasion occur aod provide a backup for pipeline oecurity, Mosley

said.

Kenai Peninsula Borough

Recycling Programs

A compromise bill; which
sought to limits Ilablllty but onl
for the first IS days after a spill
and only If a company does not
“substantially deviate" from its
contingency plan, was passed out
of the House Resources Commit-
tee Tuesday.

But Alyeska is sot satisfied
with the language in the bill,
Isaacs said. “The bill,is helpful,
but it doesn’t go quite far
enough,” tbe said.
sent language doea not allcvv us to
relax our liability standards.”

Mayor Qilman also favors leg-
islation limiting spill responders’
liability because the Kcnsi Penin-
sula Borough is a member of the
Cook Inlet response cooperative
and taxpayers could also be held
liable for problems resulting from
tbe”cooperatlve s response to a
spi

But Gilman, a former state sen-
ator, does not believe the legisla-
tion will pass. He says the hill bas
to get through two more House
committees and the full House

“We feel p-

and the Senate, aod he doesn’t be-
lieve that will happep in the re-
maining 34 days of the legislative
session.

He believes Alyeska is being
Inflexible about the bill.

“They don’t want anything less
than gross negligence," be said.
“What | think is happening is
Alyeska is trying to get the gross
negligence standard, and they re
d0|n%|t on the backs of Thsoro.”

e big three (Bonn, BP and
ARCO) ate usmg thla thlng un-
mercifully and unnecessarily,”
QOilman said.

Isaacs snys that Alyeska is
“veiy sympathetic to Tfesoro’s sit-
uation.”

"We would like to find a way to
accommodate Thsoro’s needs and
stifl protect Ihe company's
(Alyeska's) liability," she said.

Some of Tesoro's supporters In
borough and slate government
have suggested the Alyeska
owner companies are trying to put
Thsoro out of business, but Isaacs
denies that and Oilman says he

does not believe that's the case,
either.

"But If that's the fallout, they
could care less," he sold, “The blg
guys just don't care. They coul
care less If this refinery closed

down.”
The Kenai Peninsula Borongh

Assembly cares a great deal, how-
ever.

Thsoro employs about 150 peo-
ple on the borough, according to
Burden. The company provides a
good chunk of borough tax rev-
enues.

The Borough Assembly unani-
mously passed a resolution Tues-
day night, which was supported
even by fishing groups, urging the
Legislature to intervene on
Thsoro’s behalf.

Burden says if Tesoro and
Alyeska can't come to an agree-
ment, Tosoro will file suit against
the plpehne company, which
would include seeking an injunc-
tion to allow the company lo con-
tinue shipping out of Prince
William Sound after June 1.

Gallery: Business In historic area scrutinized

Continued from p*g» 1

split between opponents and
backers of Pelora’s plau before it
voted to stick to its original ap-
proval of a gallery, a white picket
fence around the .68 acre property
and Iandscaping. The ap(proved
plan also calls for arts and crafts
classes abd displays, some of
which will bo outside the build-

gDurlng the meeting the com-
mission cautioned Pclaza, that he
had to get the approval of the
commission before any changes
were made to his business.

In other business the couhcil:

« Awarded a construction bid to
Soldotna-based G&S Construc-

tion lo build the Kenai Bicenten-

nial Visitors and Cultural Center

NY E CENTER

for $1,362 million.

. Approved transferring
$244,000 money from the city's
general fund Into the city’s Air-
port Land System.

* Approved supporting tiie bor-
oughwide upgrade of Uk? present
911 emergency service number
and tiie borough’s funding request
as a capital improvement pro-
gram.



Kenneth J. Gaylord
p. 0. Box 100262
Anchorage, Alaska 99510-0262

April 22, 1991

Representative Terry Martin
Rm. 600, Capitol

P.0. Box V
Juneau, Alaska 99811

Dear Representative Martin:

Upon re-reading ay letter of 4-19. 1 noticed some errors.
Please substitute this page for the first page of that letter.

In :ny opinion it is in the interest of the people of Alaska to
continue to have Tesoro operate their refinery located on the Kenai
Peninsula as they produce a lot of products used in Alaska and

employ several hundred people in Alaska. It is my understanding
that Tesoro's supply of north slope <crude may be curtailed by
Alyeska due their aoncern about being held liable for simple
negligence claims as a response contractor.

| am writing to express my opinion about It is my
understanding that a hearing will be held April 23, 1991 in the
House Judiciary Committee, of which you are a member, to consider
the bill* As this b ill would provide some immunity as long as the
response provider does not substantially vary from the terms of
their contingency plan, | Dbelieve the it should be approved.
Passing the bill should satisfy Alyeska's lawyers and still provide

the <cleanup response necessary to respond promptly to any ol
spill*

In closing | would like to point out that a catastrophic spill
from Tesoro's contraoted ship the Overseas Washington is unlikely

due to the following:

a. The size of the cargo;

b. The fact that Tesoro's vessel 1b hydrostatically loaded;

C. The fact that Tesoro's vessel is double bottomed;

d. The vessel operates with additional watch crew;

e. The vessel uses state of the art satellite navigation
systems.

Alyeska's obligation is for the initial response (minimum of
72 hours) and due to Tesoro's cargo size, AlyeBka has 1/6 of the
oil removal responsibility during this initial period as required
for vessels with over 500,000 bbls. oil, are used my Alyeska's
owner companies.



Alaska State Legislature

HOUSE OF REPRESENTATIVES

Special Committee on Oil and Gas 5 0. Box V
Bill Hudson - Chairman State Capitol
Juneau, Alaska 99811

Official Business

April 24, 1991

To: House Judiciary Members

From: Representative B ill Hudson
Chairman, House Special Committee on O il and Gas

Re: CSHB 196(Jud)

ISSUE DEFINITION

At the beginning of this session Tesoro and Conoco came to me with
a problem they were experiencing which threatens the very existence
of their respective companies which in turns threatens the royalty
share of the state of Alaska for Milne Point oil and most
importantly the jobs of over 500 Alaskans in the Kenai Peninsula.
As the Chairman of the House Special Committee on O il and Gas, |
felt this was an appropriate area of concern for the committee and
legislation was later introduced in an attempt to find a resolution
to the problem. Several hearings have been held and as is often
the case in the formulation of public policy, this legislation has
been substantially modified.

Simply put, under current law oil spill response action contractors
(RAC) ~in  Alaska are experiencing a severe legal problem:
specifically a RAC could be sued for its actions taken to clean up

an oil spill, despite the fact that the RAC did not have any
involvement in spilling the oil. Furthermore, a RAC could be held
strictly liable for cleanup damages for a spill which they did not
cause — a dangerous standard to hold someone responding in a

crisis atmosphere to.

In response to this situation, some RACs have sought to protect
themselves from possible lawsuits by requiring that those companies
contracting with them for <clean wup services be -able to meet

standards of financial responsibility. In the case of Tesoro and
Conoco, they must provide $ 1 billion dollars in direct action
insurance bhefore Alyeska, the RAC for PWS, w ill guarantee cleanup

services for tankers under contract to these companies.

Tesoro and Conoco are unable to obtain the $ 1 billion dollars in
financial responsibility and unless the legislature acts this

session are in danger of going under.



Although this matter will in all likelihood eventually be solved
in court, the legislature, through passage of CSHB 196 (JUD) can
remove any legitimate reason for a RAC'S excessive insurance
requirements.

Two companies have already withdrawn from the TAPs tanker trade as
a result of Alyeska's provisions. This is a critical situation
requiring immediate attention.

The United States Congress, California, Washington, Hawaii,
Florida, Texas, Virginia, Delaware, Mississippi and Georgia have
lim ited oil spill clean up contractors to a gross negligence
standard. This is a nationally recognized problem. What CSHB 196
(JUD) proposes to do is to shift, not reduce, for 15 days, the
liability for acts of simple negligence during an oil spill cleanup
from the RAC to the party responsible for the spill so long as the
RAC's act or omission is not contrary to the orders of the state
or federal on scene coordinator or substantially deviates from the
oil spill contingency plan. This <change will keep Alaska's
lia b ility law as strong as any in the nation.

Passage of this legislation helps Tesoro and Conoco by removing
any legitimate justification for the $ 1 billion financial
responsibility that Alyeska is requiring. Alyeska is not
supporting this legislation; despite that fact that this bill gives
Alyeska the federal standard it seeks with the one exception being
that a RAC loses the federal standard of gross negligence if it
substantially deviates from the contingency plan. Alyeska has no
direct economic interest in seeing this problem solved this year -

it is Tesoro, Conoco and others that w ill pay the price of our
inaction. Alyeska has stated that it w ill not continue a response
services agreement beyond June 30, 1991 absent some change in the
current situation.

CSHB 196 (JUD) w ill directly help both Tesoro and Conoco and both

companies have strongly wurged its immediate passage. This
legislation will also help other RACs throughout the state, for
example CISPRI in Cook Inlet. During the last legislature,
legislation was passed requiring substantial improvements in
contingency planning, which often includes the use of cooperatives
or contracts for cleanup services. Shippers in Cook Inlet have

demonstrated a reluctance to join CISPRI because of their possible
exposure to liabilities in responding to spills that are not their
own. Passage of CSHB 196 (JUD) w ill specifically address that
concern.

| urge you to carefully consider this legislation and hope you w ill
join with me in endorsing its swift passage.
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Ford
4/23/91

CS FOR HOUSE BILL NO. 19 (JUDICIARY)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors):  HOUSE SPECIAL COMMITTEE ON OIL AND GAS
A BILL

FOR AN ACT ENTITLED
"An Act limiting civil liability for acts or omissions of an oil spill response action
contractor and establishing strict liability on responsible parties for certain acts or
omissions of a response action contractor; amending the definitions of ‘response action’ and
‘response action contractor’; relating to a report by the Citizens Oversight Council on Oil
and Other Hazardous Substances; providing for the repeal of changes made by this Act

in one year; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.822(a) is amended to read:

(@ Notwithstanding any oth~r provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, joindy and severally, for damages [TO PERSONS OR PROPERTY,
WHETHER PUBLIC OR PRIVATE, INCLUDING DAMAGE TO THE NATURAL
RESOURCES OF THE STATE OR A MUNICIPALITY,] and for the costs of response,

-1- CSHB 196CJUD)
New Text Underlined [DELETED TEXT.BRACKETED]
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containment, removal, or remedial action incurred by the state or a municipality, resulting from
an unpermitted release of a hazardous substance or, with respect to response costs, the substantial
threat of an unpemitted release of a hazardous substance:

(1) the owner of, and the person having control over, the hazardous substance at
the time of the release or threatened release; this paragraph does not apply to a consumer product
In consumer Use;

(2) the owner and the operator of a vessel or facility, from which there ;s a
release, or a threatened release that causes the incurrence of response costs, of a hazardous
substance;

(3) any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
refined oil, for transport to disposal or treatment facilities, vessels or sites selected by the person,

from which there is arelease, or a threatened release that causes the incurrence of response costs,

of a hazardous substance.

* Sec. 2. AS 46.03.822(a) is repealed and reenacted to read:

(@ Notwithstanding any other provision or rule of law and subject only to the defenses
set out in (b) of this section and the exception set out in (i) of this section, the following persons
are strictly liable, jointly and severally, for damages to persons or property, whether public or
private, including damage to the natural resources of the state or a municipality, and for the costs
of response, containment, removal, or remedial action incurred by the state or a municipality,
resulting from an unpemiitted release of a hazardous substance or, with respect to response costs,
the substantial threat of an unpermitted release of a hazardous substance:

CSHB 196(JUD) -2-
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(1) the owner of, and the person having control over, the hazardous substance at
the time of the release or threatened release; this paragraph does not apply to aconsumer product
in consumer Use;

(2) the owner and the operator of a vessel or facility, from which there is a
release, or a threatened release that causes the incurrence of response costs, of a hazardous
substance;

() any person who at the time of disposal of any hazardous substance owned or
operated any facility or vessel at which the hazardous substances were disposed of, from which
there is a release, or a threatened release that causes the incurrence of response costs, of a
hazardous substance;

(4) any person who by contract, agreement, or otherwise arranged for disposal or
treatment, or arranged with a transporter for transport for disposal or treatment, of hazardous
substances owned or possessed by the person, other than domestic sewage, or by any other party
or entity, at any facility or vessel owned or operated by another party or entity and containing
hazardous substances, from which there is a release, or a threatened release that causes the
incurrence of response costs, of a hazardous substance;

(5) any person who accepts or accepted any hazardous substances, other than
refined oll, for transport to disposal or treatment facilities, vessels or sites selected by the person,
from which there is a release, or a threatened release that causes the incurrence of response costs,
of a hazardous substance.

*Sec. 3. AS 46.03.822 is amended by adding a new subsection to read:

(k) In this section, "'damages" include damage to persons or to public or private property,
damage to the natural resources of the state or a municipality, and damage caused by acts or
omissions of a response action contractor for which the response action contractor is not liable

under AS 46.03.823 or 46.03.825.

*Sec. 4. AS 46.03.823(a) is amended to read:

(@ A person who is aresponse action contractor with respect to a release or threatened
release of a hazardous substance other than oil whose acts or omissions are not contrary to a
response plan or order by a state or federal agency having jurisdiction over the release or
threatened release is not civilly liable for injuries, costs, damages, expenses, or other liability that
results from the release or threatened release unless the release or threatened release is caused

3. CSHB 196CJUD)
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by an act or omission of the response action contractor that is negligent or grossly negligent or
constitutes intentional misconduct. To show negligence by a response action contractor, a
claimant must show that the acts or omissions of the contractor under the response action contract
were not in accordance with generally accepted professional standards and practices at the time

the response action services were performed.

*Sec. 5. AS 46.03.823(a) is repealed and reenacted to read:

(@) A person who is a response action contractor with respect to a release or threatened
release of a hazardous substance whose acts or omissions are not contrary to a response plan or
order by a state or federal agency having jurisdiction over the release or threatened release is not
civilly liable for injuries, costs, damages, expenses, or other liability that results from the release
or threatened release unless the release or threatened release is caused by an act or omission of
the response action contractor that is negligent or grossly negligent or constitutes intentional
misconduct. To show negligence by a response action contractor, a claimant must show that the
acts or omissions of the contractor under the response action contract were not in accordance
with generally accepted professional standards and practices at the time the response action

services were performed.

*Sec. 6. AS 46.03.823(q) is repealed and reenacted to read:

(g) In this section, "response action” means an action taken in connection with the
mitigation or cleanup of arelease or threatened release of a hazardous substance other than oil,
including investigation, evaluation, plan development, mapping and surveying, engineering,
design and construction, removal, and equipment provision.

* Sec. 7. AS 46.03.823(q) is repealed and reenacted to read:

(9) In this section,

(1) "response action" means an action taken in connection with the mitigation or
cleanup of ahazardous substance release or threatened release, including investigation, evaluation,
plan development, mapping and surveying, engineering, design and construction, removal, and
equipment provision,

(2) "response action contract" means a written contract or agreement to provide
response action with respect to a release or threatened release of a hazardous substance, entered
into by a person with

(A) the department;

CSHB 196(JUD) 4
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(B) another person who has entered into an agreement with the department
that provides for response action subject to the department’s oversight and control;

(C) a federal agency with jurisdiction over the release or threatened
release; or

(D) another person potentially liable for the release or threatened release
under state or federal law;

() "response action contractor” means

(A) aperson who enters into a response action contract with respect to a
release or threatened release of a hazardous substance and who is carrying out the
contract, including a cooperative organ™- .on formed to maintain and supply response
equipment and materials that enters into a response action contract relating to a release

or threatened release; and
(B) a person who is retained or hired by and is under the control of a

person described in (A) of this paragraph to provide services related to the response
action contract.

* Sec. 8. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.825. OIL SPILL RESPONSE ACTION CONTRACTORS, (a) A person who

IS a response action contractor with respect to a release or threatened release of oil whose act or

omission is not contrary to an order of the federal or state on-scene coordinator is not civilly

liable for injuries, costs, damages, expenses, or other liability that results from the release or

threatened release, or from the response action contractor’s act or omission in response to the

release or threatened release, unless the person bringing a claim against the response action
contractor proves by a preponderance of the evidence that

(1) the response action contractor would have been liable for the initial release

or threatened release under AS 46.03.822 even if that contractor had not carried out a response

action,
(2) the response action contractor acted with gross negligence or intentional

misconduct; or
(3) the response action contractor, without approval by the federal or state on
scene coordinator, substantially deviated from an oil spill contingency plan previously approved

under AS 46.04.030, and the plan was either prepared by that contractor for a party responsible

5. CSHB 196(JUD)
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for the release under AS 46.03.822 or that contractor previously agreed to comply with the terms
of that plan under a contract with parties responsible for the release under AS 46.03.822.
(b) The limitation on liability contained in (a) of this section does not apply to
(1) an action for personal injury or death;
(2) anaction for damages to tangible personal property not caused by oil; or
(3) anact or omission that occurs more than 15 days after the release.

(c) If the liability of an oil spillresponse action contractor is not limited under (a) of this
section or if the provisions of (a) of this section do not apply because of (b) of this section, the
oil spill response action contractor is not civilly liable for injuries, costs, damages, expenses, or
other liability that results from the response action contractor’s act or omission with respect to
a release or threatened release of oil unless the act or omission of the oil spill response action
contractor is negligent, grossly negligent, or constitutes intentional misconduct This subsection
does not apply to an oil spill response action contractor who would have been liable for the
initial release or threatened release of oil under AS 46.03.822 even if that contractor had not
carried out a response action.

(d) In this section, "response action” means an action taken to respond to a release or
threatened release of ail, including but not limited to mitigation, cleanup, or removal of arelease

or threatened release of oll.

* Sec. 9. AS 46.03.826 is amended by adding new paragraphs to read:

(14) "response action contract™ means a written contract or agreement to provide
response action with respect to a release or threatened release of a hazardous substance entered
into by a person with

(A) the department;

(B) another person who has entered into an agreement with the department
that provides for response action subject to thedepartment’s oversight andcontrol;

(Q a federal agency with jurisdiction over the release or threatened
release; or

(D) another person potentially liable for the release or threatened release
under state or federal law;

(15) "response action contractor means

(A) a person who enters into a response action contract with respect to a

CSHB 19€(JUD) -
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release or threatened release of a hazardous substance and who is carrying out the
contract, including a cooperadve organization formed to maintain and supply response
equipment and materials that enters into a response action contract relating to a release

or threatened release;
(B) a person who is retained or hired by and is under the control of a

person described in (A) of this paragraph to provide services related to the response
action contract; and
(C) aperson who acts as a volunteer and is engaged in a response action.

* Sec. 10. AS 46.03.822(Kk), 46.03.825, 46.03.826(14), and 46.03.826(15) are repealed.

* Sec. 11. REPORT. The Citizens Oversight Council on Oil and Other Hazardous Substances
(AS 24.20.600) shall review the entire subject of response action contractor civil liability and the status
of oil spill contingency plan holders. The review of both subjects shall be completed and a report
submitted to the legislature before January 15, 1992. The report must address whether further
modifications are necessary to state laws on response action contractor civil liability, and include an
analysis of whether the present state laws that require shippers and owners to hold contingency plans
and that enable shippers and owners to contract with response action contractors to carry out contingency
plans are adequate to protect the public in the event of an oil spill.

* Sec. 12. Sections 2, 5, 7, and 10 of this Act take effect July 1, 1992.

* Sec. 13. Sections 1,3,4, 6, 8,9, and 11 of this Act take effect immediately under AS 01.10.070(c).

7. CSHB 196(JUD)
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SECTION-BY-SECTION ANALYSIS OF CSHB 196 fJUDICIARY)

The 13 sections of CSHB 196 (Judiciary) fall into three
categories:

1. Substantive sections: that is, those sections that either

define the liability of oil spill response action contractors

(RACs) or transfer that liability to the spiller;

2. conforming amendments to existing law; and

3. sections which merely set out existing law — which w ill

be "restored" after this legislation sunsets.

1. The Substantive Sections:
Section 8. This is the most significant section of the b ill.
I't provides that oil spill RACs are responsible for damages caused

by their cleanup activities if they were grossly negligent or acted

with intentional misconduct. This Iimited liability, however,
applies only during the first 15 days following the spill, and only
if the oil spill RAC was not responsible for the spill itself. Nor
is the oil spill RAC's liability [limited if it substantially
deviates from an approved oil spill contingency plan that was

either prepared by that RAC, or which the RAC agreed to follow in
a cleanup contract with the spiller.

Subsection (b) provides, in addition, that limited liability
does not apply to actions for personal injury or death, or for
actionsfor damages to tangible personal property not caused by the
oil.

Subsection (¢c) provides that if, for any of the reasons stated

above, the oil spill RAC's liability is not limited to "gross



negligence,” the injured party will have to prove simple negligence
in order to hold the oil spill RAC liable. However, if the oil
spill RAC also caused the spill, the RAC will still be strictly
liable.

Subsection (d) limits those "response actions”™ for which
lia bility is limited only to activities undertaken in response to
an actual or imminently threatened spill.

Section 3. This section provides that, if an oil spill RAC's
liability is limited wunder Section 8, the spiller is strictly
liable for those damages.

Section 9. This section sets out the type of people who are
covered by the [limitation of liability in Section 8. It uses

existing law's definitions of "response action contract”™ and

“response action contractors,” with one important addition —
volunteers are now covered by the lim itation of liability. See p.
7, 1. 8.

Section 11, This section provides that the Citizens'
Oversight Council on Oil and Hazardous Substances w ill prepare and

submit a report to the legislature oy January 15, 1992 on the
liability issues covered by this bill. Since this legislation will
"sunset" on July 1, 1992 (see below), the report is intended to aid

the legislature in considering this issue next year.

2. The Conforming Amendments.
Section 1. Section 3. as we have seen, transfers certain
litabilities from the oil spill RAC to the spiller. It does so by

adding a definition of "damages" for which the spiller is



responsible to Alaska's basic strict liability law (AS 46.03.822).
Since Section 3 now sets out the damages for which the spiller is
liable, there is no longer any need to repeat the now-redundant
list in Section 322(a). Section 1 therefore deletes this now-
surplus language (p. 1, Is. 11-13);, otherwise, it makes no change
in the liability statute. Except for the bracketed and capitalized
language on page 1, all of Section 1 merely sets out existing law.

Section 4 and Section 6. Section 8 creates lim itations on
liability specific to oil spill response action contractors. AS

46.03.823 is an existing liability statute dealing with all

hazardous waste cleanup contractors (including oil spill RACS).
Section 4 and Section 6 remove oil spill RACs from the coverage of
Section 823 by inserting the words "other than oil™ on p. 3, 1. 28

and p. 4, 1. 19. Except for these words, the remainder of these
sections simply set out existing law, which will still be
applicable to people involved in other types of ‘hazardous
substances cleanup.

Section 13. This section provides an immediate effective

date.

3. "Sunset" Provisions.

Section 10 repeals the substantive provisions of this bill,
and Section 12 makes that repeal effective July 1, 1992. Once the
new law is repealed, it is necessary to restore the law as it
exists today. Section 2. Section 5 and Section 7 of the bill
accomplish this by setting out presently existing law, while
Section 12 then provides that these existing Jlaws w ill be

“restored™ on July 1, 1992.
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HOUSE BILL NO. 1% LIABILITY OF RESPONSE ACTION CONTRACTORS

"An Act limiting civil liability for acts or omissions of an oil spill response action contractor and establishing
strict liability on responsible parties for certain acts or omissions of a response action contractor; amending the
definition of ‘response action’; and providing for an effective date."

RECOMMENDATIONS: Q( f 1the same tide
be replaced with_~ rljj 1 [ ]a new title

[ ] have attached amendments(s)

[ ] do pass

[ ] do not pass

[ ] no recommendations
£4 individual recommendations

( ] additional referral to the Committee
ADOPTS: letter of Intent
ATTACHES NEW FISCAL NOTE(S): (D) APPROVES PREVIOUS: (Depl/Dtle)

[ ] fiscal impact [ ] fiscal note(s)




7-LSO797NA.1

Ford
03/11/91
AMENDMENT
OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS
TO: HB 19
Page 1, line 3:

Delete "definition"
Insert "definitions™

Page 1, line 3, following "‘response action’":

Insert "and ‘response action contractor

Page 5, line 11
Delete "and"

Page 5, tine 14, following "contract'™

Insen  and
(C) aperson who acts as a volunteer and is engaged in a response action"

N
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Ford
03/11/91
AMENDMENT
OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

TO: HB 196

Page 2, lines 21-23:
Delete all material and insert:

"(b) It is the purpose of this Act to
(1) define the liability of oil spill response action contractors in light of the crisis

atmosphere in which they operate, and the uniquely severe consequences to the state of
inadequate locally available oil spill cleanup capability;

(2) remove the existing deterrent to prompt and sufficient oil spill cleanup in this

state;
(3) place this state on an equal competitive footing with other states in attracting

oil spill cleanup capability to this state; and
(4) place the liability for good faith response action on the person responsible for

the spill, rather than the response action contractor."
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03/11/91
AMENDMENT
OFFERED IN THE HOUSE BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS
TO: HB 196
Page 4, line 10:
Delete "a response plan or"
Insert "an"
Page 4, line 20, following "apply to":
Insert "(1)"
Page 4, line 21, following "death™:
Insertor
(2) an act or omission contrary to a representation of the response

contractor asserting limited liability under (a) of this section, if
(A) the representation was incorporated into a contingency plan approved

under AS 46.04.030 of a person responsible for the release or threatened release under

AS 46.03.822; and

(B) the act or omission was the result of gross negligence or intentional

misrepresentation”



F WALTER! HICKEL, GOVERNOR

DEPT.OF ENVIROMMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER TELEPHONE
P.O. BOX O, JUNEAU, ALASKA 99811-1800 (907) 465-2600

March 11, 1991

POSITION PAPER

HB 196

House Bill 196 proposes to shift the liability for simple negligence from an innocent oil
spill response action contractor (RAC) to the party responsible for the spill so long as
the RAC’s act or omission is not contrary to a response plan or an order of the
Federal or State on-scene coordinator.

The Department of Environmental Conservation supports HB 196 for the reasons set
out in Section One of the Legislation, Findings and Purpose.

John™ Sandor
Commissioner



FISCAL NOTE

STATE OF ALASKA
1991 LEGISLATIVE SESSION BILL NO.

Revision Date: . Department Affected:

Title:  Limited Liability for oil spill BRU: Environmental Qualify
response arrinn apnni-r*cnrr Component SPPM

Sponsor: House Oil & Gas

Requestor: House Ol & Gas COMPONENT SERIAL NO. 1

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL I I I I f

REVENUE I

FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0 0.0 0.0 0.0 v 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 - 0.0
POSITIONS:

FULL-TIME 0 0 0 0 0
PART-TIME
TEMPORARY

Estimate of current year impact;
ANALYSIS: (Attach a separate page if necessary.)

Prepared By: Janice Adair . Phone: 2600

HB 196

FY 97
0.0

0.0

n.n

Division: Commissioner's Office Date: Arch JIM]991 e -

Approved by Commissioner. iL* ()]

Agency: A-AE=-Cr - Date:  ,.T. . ...
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY'

STATE OF ALASKA

P.O. Bax Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 4652029 Mail Stop 3101

MEMORANDUM March 7, 1991

SUBJECT: Response action contractor civil liability - (HB 196)

TO: Representative Bill Hudson

FROM: Michael F. Ford f

Legislative Counsel

The following is a section by section analysis of HB 196:
Section 1 - Findings and Purpose.

Section 2 - Deletes provisions concerning the types of damages for which a person
will be strictly liable. These provisions are reinserted in section 3.

Section 3 - Adds a definition of "damages.” Provides that damages includes acts or
omissions of a response action contractor for which the response action contractor
is not liable, under the provisions of AS 46.03.823 or 46.03.825.

Section 4 - Excludes an oil spill response action contractor from the provisions of this
section.

Section 5 - Provides that an oil spill response action contractor is not liable for
damages resulting from the release or threatened release of oil, unless the liability
would exist if the contractor had not responded to the release or threatened release,
or the contractor acted with gross negligence or intentional misconduct. Also
provides that in the event of a lawsuit to recover for personal injury or death, this
section would not apply.

Section 6 - Adds definitions of "response action”, "response action contract”, and
"response action contractor."”



Representative Bill Hudson
March 7, 1991

Page 2

Section 7 - Repealer.

Section 8 - Effective date.

MFF:mi
91-047.mai



SIS
T. 524 ‘ _PUBLIC LAW 191-380-AUG. 18,1990
r "(iii) Into or on the waters of the excluswe economlc zone,

e Or 1" % e 1
(|v) thnt may affect natural resources belonging to, ap-
f pertalnm%to or under the exclusive management author-
ity of the United States. -l «’la’
i "(B) In carrying out this paragraph,-the President may-"
"(i) remove or arrange for the removal of a discharge, and
mitigate or prevent a substantial threat of a discharge,- at

, ' any time; -
(ii) direct or monitor all Federal, State, and private
actions to remove a discharge; and oo =m

' . “iii) remove and, if necessary, destroy a vessel discharg-
ing, or threatenlng to discharge, by. whatever means are
available. e.......ccccociiiiii, B,

(2) Discharge posing substantial, threat to public health
or welfare—(A) If a discharge, or a substantial threat of a
discharge, of oil or a hazardous substance from a vessel, offshore
facility, or onshore facility is of such a size or character as to be
a substantial threat to the public health or welfare of the
United States (including but not limited ta fish, shellfish, wild-
b e life, other natural resources, and the public and private beaches
«++''and shorelines of the United States), the President shall direct
ail Federal, State, and private actions to remove the discharge

«’1 orto mitigate or prevent the threat of the discharge. %
m * “(B) In carrying out this paragraph, the President may, with-
out regard to any other provision of law governing contracting
< ﬁ]rgrr]:g[adures or employment of personnel by the Federal Govern-

— [] L]
1

"(i) remove or arrange for the removal of the dlscharge
or mitigate.or prevent .the substantial threat of the dis-

* charge; and

"(i1) remove and, if necessary, destroyla vessel discharg-

m ing, or threatenmg to dlscharge by whatever means are
\ itA available. Vo eley*

* “@) Actions in accordance with national contingency

plan—(A) Each Federal ajgency, State; owner- or operator, or

-' other person participating in'feffotrts under this subdbction shall

<act in accordance with the National Contingency--Plan or as.

directed by the President.

"(B) An owner or operator participating in efforts under this
subsection shall act in accordance with the National Contin-
gency Plan and the applicable response plan required under
subsection (j), or as directed byjhe President.

"(4) Exemption from liability.—(A) A person is not liablefor

i removal costs or damages which result from actions taken or
I. «-omitted to be taken in the course of rendering care,’assistance,
or advice consistent with the National Contingency Plan lor as

. otherwise directed by the President. 1> . ¥ \V

Jii.ui. "(B) Subparagraph (A) does not apply— mil.l't \
i i ..% "(i)toa responsible party; ¢ Co*
rL- ui* "(i1) to a response under the «Comprehensive Environ-

ed lay' .mental Response, Compensation,”and Liability Actnof 1980
-«0* (4 2 USC. 900letseq.); m M1 ot
“(iii) with respect to personal injury or wrongful death; or
"(iv) if the person is .grossly!. negllgent or engages in
-e «|  willfulmisdonduct.' i KT o ;A e

O '"lof'l Pd\i.~"n Adr £f1
PUBLIC LAW 101r-380—AUG. 18, 1990

ii-ri "(C).A responsible party is liable for any removal costs and
= ii.damages that another person is relieved of under subparagraph

"(6) Obugation and liability of owner or operator not
affected.—Nothing in this subsection affects—
"(A) the obligation of an owner or operator torespond

-i( ! irrltmediately to a discharge, or thethreat of a discharge, of
t&e oil; or

"(B) the liability of a responsible party under the Qil
* Pollution Act of 1990.

"(6) Responsible party defined.—For purposes of this subsec-
tion, the term ‘responsible party' has the meaning given that
term under section 1001 of the Qil Pollution Act of 1990.”.

(b) National Contingency Plan—Subsection (d) of section 311 of
the Federal Water Pollution Control Act (33 US.C. 1321(d)) is
amended to read as follows:

"(d) National Contingency Plan—

.~ "(1) Preparation by president.—The President shall prepare
and publish a National Contingency Plan for removal of oil and
hazardous substances pursuant to this section,

i ."(2) Contents—The National Contingency Plan shall provide
for efficient, coordinated, and effective action to minimize

- - i:damage from oil and hazardous substance discharges, including
containment, dispersal,, and removal of oil and hazardous sub-

, B stances, and shall include, but not be limited to, the following:
o "(A) Assignment of duties and responsibilities among

- Federal departments and agencies in coordination with
o State and local agencies and port authorities including, but

;-] ¢ *not limited to, water pollution control and conservation and

trusteeship of natural resources (including conservation of
21, . fish and wildlife). .
..j 1 *v "(B) Identification, procurement, maintenance, and stor-
age of equipment and supplies.
> tielt "(C) Establishment or designation of Coast Guard strike
A teamB, consisting of—
Vi 1"(? personnel who shall te trained, prepared, and
available to provide necessary services to carry out the
National Contingency Plan;
"(ii) adequate oil and hazardous substance pollution
>miot - control equipment and material; and
“(iii) a detailed oil and hazardous substance pollution
|IajIVTr71I’W- and prevention plan, including measures to protect
* fisheries and wildlife.
»fiV' 1 "(D) A system of surveillance and notic:: designed to
" safeguard against as well as ensure earliest possible notice
I'biSe-sL of discharges of oil and hazardous substances and imminent
. " threats of such discharges to the appropriate State and
.a bigo<Federal agencies.
dli>i/B Establisliment .of a national center to provide co-
fl'iMhta ordination direction for opei.-at ms in cairying out the
-hilW' fii.Tlan. . -“ e  \7-vam S
oVilaoTke«  “(P) Procedures and techniques to be employed in identi-
--'Auiil' Uf.lying, containing, dispersing,, and removing oil and hazard-
bns R?iro us substances. .
ydboMb. "(G) A schedule, prepared in cooperation with the States,
+ identifying—

104 STAT. 625
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PACIFIC FISHERIES
LEGISLATIVE TASK FORCE

PACIFIC FISHJIRI2S LEGISLATIVE TASK SORCX
RB8OLUTICB
Concerning *011 Spill Responder'e Limited Imaunity*

WHSRUAS, It is in tne interests of the citizens and
resources of California, Oregon. Washington, Alaska,
and ldaho to ensure that qualified, highly trained
oil spill response organisations are in place and
reidy to respond to oil spills anywhere along our
coastlines; and

WIISESA5, the success of the modern-day spill response
organization depends upon countless fishermen/
subcontractors, veterinarians, and other part-time
specialists who must he prepared on an emergency
basis to act swiftly and unnesitantly in the face of
adverse circumstances and often with far less than
complete infaeration; end

VKSKXfcS/ these responders will be deterred from
performing elaen-up activities on behalf of the
pernon or persona actually responsible for the spill
if they are unduly exposed to unlimited liability in
this course of their response activities;

BOS, 5HXROTOTB, BB XV JSSQLVBD by the Pacific
Fisheries Leg/ialAtlva Task Force that the fishermen
ami other Spill responders, who perform under adverse
conditions to the beat of their trained abilities and
following tha directions of recognised state and
federal authorities, should be afforded limited
inaunlty from lawsuits arising as a consequence of
their response activities; end

BS IT further RESOLVED, that the Pacific Fisheries
Legislative Task Force supports and encourages state
and fsdera.’i legislation which grants any person who
responds to an oil spill, cauaed by anothur, inununity
from liability froa all coats and danagea except in

STATECAPITOL . WMIOXVAttHM SA-KAMEKTO.CALIIORMA 92VOM . |AIEIAB 8311

P.
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casss vhare tho respondar aofca with groas n»glig»nca
or willful mlaoonduct, or causes parsons! injury o*
wrongful daathj and

FURTHER BS It B2SOLV1D, where limitations on immunity
are granted to responders, it ifl important that
victims ba fully protected and compensated for
damages, and tha party responsible for tha spill in
tha first instanca shall ba liable for any damage
caused by raapondar'a simple negligence.

COPIES of thi* Resolution shall be transmitted to the
Honorable George Bush/ President of the United
Statesj end Members of the United States Senate and
the House of Representatives of Alaska, Washington,
Oregonr California, and ldaho*

AporTeD JUKI 1S, 1990,
IK SITXA, ALASKA

P.E3



Alaska State Legislature

P.O. Box Y
Juneau, AK 99811-3100
Phone: (907) 185-3891

Legislative Research Agency Fax: (907) 163-3331

February 26, 1991
MEMORANDUM
TO: Representative Bill Hudson

FROM: Glenn T. Gray
Legislative Analyst

RE: Oil Spill Response Contractor Liability Laws in Other States
Research Request 91.144

You asked about liability laws in other states concerning oil spill response
contractors. Specifically, you requested information about states which have
limited liability for contractors and their reasons for doing it. You also

asked about states that have considered but rejected such legislation.

We contacted staff attorneys, resource agency o fficials or legislative staff
in 16 states to obtain the information for this memorandum. An attempt was
made to contact more than one person from each state to confirm information.
For some states it was difficult to locate anyone who had a thorough
understanding of the implications of response contractor liability statutes.
We also contacted staff from several national organizations: the Coastal
States Organization, the National Conference of State Legislatures, and the
Marine Spill Response Corporation (MSRC).

This memorandum begins with background information about the effort to lim it
the liability of response action contractors. A brief description of how
various states have dealt with contractor liability follows. The memorandum
concludes with a summary of national trends regarding liability regimes for
oil spill clean up contractors.

Background

Since the federal Oil Pollution Act of 1990 passed in August, many states

report that the Marine Spill Response Corporation (formerly the Petroleum
Institute Response Organization) and oil spill response contractors have
lobbied them to Ilimit the liability of response action contractors. The
federal law limits liability for persons who respond to an oil spill in federal
waters as long as they act consistently with the National Contingency Plan [33
U.S.C. 1321 (c)(4)]. Responders are still liable, however, for personal injury

and wrongful death, and if they are grossly negligent or engage in wilful
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misconduct. The act does not preempt states from enacting more stringent
liability regimes [33 U.S.C. 1321(c)(2)].1

Laws which limit liability for persons who respond to spills of oil or
hazardous materials are commonly referred to as good Samaritan laws. While
some states exempt only people who are not compensated, other states have
changed their laws to be consistent with federal law. Rather than holding
contractors strictly liable, or liable for simple negligence, such states lim it
contractor liability to gross negligence, wilful misconduct, personal injury
or wrongful death. Definitions of these different standards of liability may
be found in Attachment A.

The federal Oil Pollution Act of 1990 requires that owners or operators of tank
vessels and oil facilities develop response plans. These plans must show that
owners or operators have personnel and equipment to "remove to the maximum
extent practicable a worst case discharge . . ." [33 USC 321(j)(5)]. For many
facilities and tankers, the MSRC provides the only feasible means to comply
with this provision. The MSRC is a nonprofit organization funded by the Marine
Preservation Association (MPA), a group of oil industry companies. According
to David Larkin, director of government affairs for the MSRC, the organization
operates independently from the MPA. The MSRC plans to have five regional
response centers and 23 pre-staging areas where equipment will be stored. Mr.

Larkin says that because an oil spill can spread across the jurisdictions of
many states, it is important to have consistent liability standards.
Otherwise, in the event of a spill, contractors would have to respond to

different rules in each state. Mr. Larkin also says that insurance costs for
unlimited liability are prohibitive, and if a state does not have adequate
immunity for the responders, the MSRC will have to consider what its role will
be in that state.

The MSRC's involvement in Alaska is unclear. According to Mr. Larkin, the MSRC
has no plans to locate a pre-staging area in Alaska, and current liability

standards do not provide an incentive to consider this option. The MSRC
document in Attachment B does, however, refer to a planned pre-staging area in
Alaska. Alyeska Pipeline Service Company currently provides spill response
assistance for tankers transporting oil from the TransAlaska Pipeline.

According to Gene Burden, a vice-president for Tesoro, Alyeska requires Tesoro
to obtain one billion dollars of direct action insurance for 1t to transport
oil in Prince William Sound. Such insurance is difficult, if not impossible
to obtain (see Attachment C, Legislative Research Memorandum 90.200). Mr.
Burden says that coverage through a Protection and Indemnity (P&I) club would

W ter an oil spill, state and federal authorities may bring separate
actions against a contractor based on their individual standards.
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not provide direct action and would be cost prohibitive for Tesoro.® Mr.
Burden believes that insurance requirements would be reduced if Alaska limits
the liability for response action contractors. He also says that frivolous
litigation would be reduced by changing the current law.

Arkansas

According to Steve Weaver, chief legal council for the Department of Pollution
Control and Ecology, Arkansas holds oil spill response contractors responsible
for simple negligence. He says that 1n 1985 legislation was passed that held
contractors responsible for gross negligence, but that the oil industry
supported a law passed in 1989 making contractors liable for simple negligence.
Mr. Weaver said that Arkansas wants to keep response contractors to as high
a standard as possible.

California

The California General Assembly passed a bill last year that includes a
provision to lim it liability for people who respond to oil spills (other than
for gross negligence, wilful misconduct, personal injury, or wrongful death).
The law limits liability for people who act in good faith and in accordance
with the National Contingency Plan, the state oil spill contingency plan, or
at the direction of the on-site coordinator or the United States Coast Guard.
The act restricts the limitation of liability for response action contractors
for 60 days after they begin cleanup with a possible extension of 30 days.

According to Dr. Jim Rote, principal consultant for the California General
Assembly O ffice of Research, the provision limiting a response contractor's
liability to 60 days resulted from a compromise between lobbying efforts of the
California trial lawyers and response contractors. Dr. Rote believes that the
limitation of liability for response contractors is justified because they
respond to emergencies and may be compared to other emergency responders such
as ambulance drivers and fire fighters. The 60-day Ilimit encourages
contractors not to become careless.

Connecticut

According to Charles Zieminski, principal emergency response coordinator for
the Department of Environmental Protection, Connecticut has no cap on liability
for negligence. Other than during a few oil spills in the early 1970s,
Connecticut has not had much recent experience with response contractors. Mr.

cDirect action means that a claimant could recover costs directly from the
insurer without going through Tesoro.
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Zieminski says that he is not aware of efforts to change current liability
laws for oil spill clean up contractors.

Del aware

The Delaware General Assembly recently passed legislation consistent with
federal law concerning liability of response contractors. The legislation is
awaiting the governor's signature. According to Shari Wilson, staff attorney
for the Attorney General's Office, contractors may be liable for simple
negligence if they significantly increase the damage resulting from an oil

spill. Contractors may get around this provision if they subcontract with a
party who does not receive compensation for spill clean up, such as the MSRC.
Florida

Legislation passed last year by the Florida legislature limits the liability
of persons responding to an oil spill as long as they are not grossly negligent
(FS 376.09). This provision appears to include response action contractors,
although a separate provision (FS 376.319) provides indemnification for
response contractors for simple negligence if they have a written contract with
the state. Several state o fficials with whom we spoke were unable to explain
why the state would need to indemnify a contractor for simple negligence if the
contractor were only liable for gross negligence and wilful misconduct.

Hawail

The Hawaii legislature passed legislation during 1990 that apparently limits
the liability of response action contractors. The law states that no person
shall be liable "as a result of actions taken or omitted in the course of
rendering care, assistance or advice in accordance with this chapter or at the
direction of an on-scene coordinator,” unless the actions resulted from gross
negligence or intentional misconduct. There is a question whether the
legislature intended to lim it the liability of contractors because the language
modifies section 107(d) of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) instead of section 119 of that act
(section 119 exempts response action contractors from strict liability for the
clean up of hazardous substances).

Louisiana

Louisiana law currently holds response contractors strictly liable for their
clean up efforts. MSRC has reportedly said that if Louisiana does not lim it
liability for response action contractors, the MSRC would reconsider Its plans
to locate one of its five regional centers in Louisiana.
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Maine

Maine's good Samaritan law currently limits the liability of people who respond
to oil spills as long as they do not receive compensation. Response
contractors receiving payment are liable for simple negligence. According to
Barbara Foster of the National Conference of State Legislatures, the MSRC said
that it would not provide an office in Maine if liability for response action
contractors was not limited. The legislature is currently considering a bill
to limit liability to gross negligence. Perry Cogburn, an oil and hazardous
materials specialist for the Maine Department of Environmental Protection,
says that there has not been a problem with response contractors and if the
laws are too strict contractors may not respond to spills.

Maryland

Maryland currently does not lim it the liability of response action contractors.
The legislature is expected to consider a bill this session that has previsions
similar to those of the federal government.

Last week during a regional response team drill in Chesapeake Bay, contractors
refused to respond to the spill because of Maryland's liability regime. The
drill proceeded under the assumption that an oil tanker had collided with a
container ship carrying hazardous waste. The United States Coast Guard (USCG)
took control of the "spill* but could not convince the contractors to respond.
The USCG received verbal approval from the Governor of Maryland and written
approval from the state's director of the Department of Environment to exempt
contractors from liability during the drill. There were, however, concerns
about the legality cf such an exemption. According to Lt. Commander Shultz,
coordinator for the National Response Team, the USCG considered towing the
boats into Virginia waters much to the alarm of Virginia authorities. The
drill will continue on March 12, with the beginning of the second day of the
imaginary spill.

Mississippi

Mr. Charles Chism, director of the Office of Pollution Control, says that
M ississippi does not lim it the liability for response action contractors. A
bill currently being considered by the state legislature would lim it contractor
liability. Mr Chism says he does r.ot object to such a liability limitation.

0]
-'Although there was actually no accident or oil spill, authorities
proceeded throughout the drill as if it was real.
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New York

Sherry Chrirnes, assistant counsel for the Department of Environmental
Conservation, says that New York has resisted attempts by the oil industry to
limit the liability of response action contractors. The current law holds
contractors liable for simple negligence. Ms. Chrirnes said that the state
often uses response contractors and that the current law is adequate. She
says that response contractors should be held to the same standard of liability
as other contractors.

North Carolina

Ed Gavin, of the Office of General Council for the Department of Natural
Resources and Community Development, says that North Carolina has no limitation
for liability for contractors who clean up oil spills. He says that there has
not been much effort to change the current law, and that North Carolina has
only a few oil terminals, a pipeline and a small oil refinery.

Oregon

Contractors responding to an oil spill currently have unlimited liability. The
legislature, however, 1s considering limiting the liability of response
contractors. Bruce Southerland, of the Department of Environmental Quality,
said that because Oregon borders the Columbia River with Washington, the states
usually try to have compatible oil spill legislation. (Washington currently
limits the liability of contractors.)

Pennsylvania

Fred Osman, director of Environmental Emergency Response, says that the
Pennsylvania legislature passed an act during November 1990 lim iting response
action contractor liability to wilful misconduct or gross negligence. He
thinks that simple negligence 1s not a good standard for response action
contractors because they respond to emergencies in an effort to prevent damage
to the environment and property.

Virginia
David Orms, an envirounental program manager for the Department of Environment,
says that Virginia has patterned its contractor liability law after the federal

Oil Pollution Act of 1990. He does not think that Ilimiting contractor
liability to gross negligence poses a problem.

Mr. Orms says that during a regional response team drill he attended last week
in Chesapeake Bay, response action contractors refused to respond to the oil
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spill in Maryland waters because that state does not Ilimit liability for
contractors. The contractors, however, said they would respond to the
imaginary spill when it reached Virginia waters.

Washington

Washington lim its the liability of response action contractors to a standard
of gross negligence and wilful misconduct. The state is currently developing
contractor standards for uncompleted work. According to Don Reif of the
Department of Ecology, contractors will have to prove that they have a certain
amount of insurance to pay for clean up work that they have not completed.
Harry Reinart, legislative counsel for the House Environment Committee, says
that because spillers have strict liability, it is not necessary to hold
contractors to such a high standard. Mr. Reinart believes that it may be
difficult to obtain contractors if they are held to too high of a standard.

Conclusion

Opinions differ concerning the extent a response contractor should be held
liable for damage resulting from its actions. Some o fficials from other states
believe that contractors should be held accountable for their actions during
an oil spill clean up. They are concerned that a contractor may use cheaper,
less efficient equipment 1f their liability is limited. They also express
concern that a contractor may not be as careful when their liability is
limited. One state official thought that in cases where the identity of a
spiller cannot be determined or if a spiller were to go bankrupt, there would
be no way to recover costs for damages resulting from the actions of a
contractor if that contractor, was not liable and insured for simple
negligence

Several states have passed legislation that resembles liability standards found
in the 011 Pollution Act of 1990, and additional state legislatures are
considering such legislation. Some states have modified the federal
legislation to require contractors to comply with state oil spill contingency
plans or the direction of an on-scene coordinator. California limits the
liability of contractors for 60 days with a possible 30-day extension while
providing no time lim it for volunteers. O fficialsfrom these states feel that
response contracts should have limited Iliabilitysimilar to otheremergency

response personnel such as policemen and fire fighters. Many of these
officials express concern that contractors would not be available if liability
standards were too rigid. The high cost of insurance for simple negligence

4Lt. Commander Shultz, coordinator for the National Response Team, is not
aware of any instances where contractors have refused to respond to a spill
other than the regional response drill which occurred in Maryland waters last

week.
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was also cited as a reason for limited liability. The MSRC supports state

legislation resembling federal law so that there will be consistency during oil
spills that reach the waters of more than one state.

The Federal Oil Pollution Act of 1990, however, permits states to require
higher standards. David Slade, general council for the Coastal States
Organization, says that while his organization does not recommend how states
should respond to the liability question, one option available would be to
keep the simple negligence liability standard but to place a cap on the amount
of liability. This option would reduce the liability of response action
contractors and give them some incentive to operate carefully. The Coastal
States Organization expects to release a white paper next month about how
states have responded to a number of issues relating to the Federal Oil
Pollution Control Act of 1990. A copy of this paper will be forwarded to your
office as soon as we receive it.

| hope this information is helpful. Please contact this office if we may be
of additional assistance.

Attachments
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LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

P.O. Box Y, Juneau, Alaska 99811 Deliveries to: 240 Main Street
(907) 465-3867 or 465-2450 Court Plaza, Room 500
FAX (907) 465-2029 Mail Stop 3101

MEMORANDUM January 28, 1991

SUBJECT: Response action contractor liability (Work Order 7LS-0552)

TO: Representative Bill 7~

FROM: Michael F. Ford

Legislative Counsel

You have asked for our opinion on legislation proposed by Tesoro Alaska Petroleum
Company, regarding the liability of oil spill response action contractors. The
proposed legislation would narrow the potential liability of a response action
contractor with respect to a release or threatened release of oil, by eliminating
liability for negligence in most instances.

Under AS 46.03.823, the potential liability of a response action contractor is generally
limited to negligence, gross negligence and acts of intentional misconduct. This
section also establishes a negligence standard that a claimant must show was violated
in order to prove liability, and contains several exceptions to the general rule of
liability. The exceptions are specific instances in which the legislature has decided
that the general rule on liability should not apply.

The proposed legislation would narrow the liability of a response action contractor
who responds to a release or threatened release of oil by limiting the liability to (1)
gross negligence, (2) intentional misconduct, and (3) acts or omissions that would
result in liability, even if the contractor had not carried out a response action.
Therefore acts of negligence would not result in liability, unless the act or omission
would be negligent even if the contractor had not carried out a response action.
Finally, you should note that the proposed new section on oil spill response action
contractors does not contain the exceptions to the general rule of Lability written into
law as AS 46.03.823(b)(2), (c), (d), (e), and (f).

The proposed legislation also raises a constitutional equal protection issue. If the
exception for oil spill response contractors was enacted, there would be two different
rules of liability, one for oil spill response contractors and one for all other response
contractors. While this type of distinction does not always offend the constitutional
equal protection clause, there must be a rational reason to distinguish between similar
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groups in this manner. This may be the kind of distinction that would not survive a
court challenge based on the equal protection clause. See Turner Construction Co.
v. Scales. 752 P.2d 467 (Alaska 1988).

Please contact me if you have further questions.

MFF:gc
91-039.glc
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Cconoco)
Interoffice Communication
to D. L Bowier
From J. s. Hiley
W February 26, 1991

Sub** Increased Cost to Milne Point Unit due to Alyeska'’s
01 Spill Response Service Agreement

Pursuant to a request from your office we have attempted to develop the additional
costs to Conoco, the Overriding Royalty interest Owners and the State of Alaska for
Milne Point Unit production as a resulf of Alyeska's Oil Spill Response Agreement
The weighted av_era?e additional costs (whichreduces the net-beck value by an equal
amount) are estimated, aa follows:

Increased costs/
fFteducad Net Back ta Uniti

February 1991 $&69/Bbl
March 1991 $0.39/BW
April 1991 $0.10/BbI*

"This number is not expected to continue in tha future as it reflects a cycle in the
markets that may not often be repeated. We expect this number to be higher in May
and thereafter even under existing sales arrangements.

The abcve figures represent the volume weighted increased costs. These numbers
represent our best estimate of the increased costs based on current contracts, some
of which are tenuous at best, given the circumstances. We have been fortunate in
selfing our March and April production under terms that closely aEprommate pro-
November 1900 sales. However, if we lost aur best survMng market the cost per
barrel could increase $4.00 to $3.00 per barrel or more over pre-November sales
contracts. Our current market |s_ver¥]precar|ous and may be viewed as onIY a 30 day
arrangement Thus, itis imperative that we gat some relief from the Alaska legislature
to have any assurances that nat-backs for Milne Point Unit crude ere not significantly
'rA‘educed btecause of implementation of Alyeska's 01 Spll Response Service
greemen

The State of Alaska stands to share improved net-backs by the passage of the “Good
tfor companies shipping ol through Prince William Sound.

<JSHdt
cc; J. R. Sverftold
0. R. Heinzer

| |
399-awd 35s3-s52-v!4 (PONOO uoad  1>3IM 16. 92 93d



FINANCIAL LOSS -STATE OF ALASKA

MILNE POINT ROYALTY - CURRENT STATUTE

Month Loss M$
1 0
2 317
3 37
4 10
5 43
6 422
7 436
8 450
9 424

10 432
11 427
12 450

TOTAL 3,448
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The Hcnorok la Willie L« Brown Jr.
Spoafcar, California Btata A*»eahly
Star* Capitol

Secreaento, California 95814

Door Mr. Brovnr

X e» vritix** t© you bo uprns BMncn about legislation that is
important bo tha intareats of aha united States Coast Ou**d and
tha State of California. Tha legislation, ourftntly being
debated in tha Assembly, la Senate Bill 2010.

xn particular, 1 support th* neart for limited immunity *or all
oil aplll raapondara othar than llania parties. to the extent
that it nay ha necessary to anaoureg® such pereonii to taka action
proapflj , Prr»pt antinn aftar n spill is aflsantial to orothot
tha marine emvironmsnt oe California from Oil pollution.

am you know, the 011 Pollution Aot of 1990 10i-480> waa
.signed by tha President on August 18th* That Act provides
limited federal immunity for dlIl oil spill rmopondars. Tha Coast
Guard did not object to that provision because va believe that
the ileus is related to tha national interest: in promoting quisle,
effective responses to oil *nilla and their threat!. affective
response re<”uiree resources from both tha public end private
sectors.

A low that does net addrsaa rsepoadn»<a ooncamo about liability
exposure, causing then to heaitat*_in rssponding”~to spills, jwauid
ba counterproductive.

Oil spill raaponaa is not an axoot soianoe. oaoieiona often must
be node with inoospleta and soeetimes conflicting information.
Moreover, the operational environment is unprodiatobla. liability
standards oust take thcau faotoxc into account if effective
prograoB are to be put in plaoa.

X urge you to yiva full wuoaeldecation to Ilimited iwnun.Ltj
provisions for all oil spill responders othar then liable parties
1ti jenjir flaHharertnna nn AH ?fldn

fllacevoly,

H. X. GIXtBSRT
Rear Admiral. U.S. Coast Guard
Commander, Eleventh Coast ouard Diatriot
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O il spill groups

ONSIDER WHAT
might occur If a fire de-
partment responding to
abi»za could be sued for
damage™ resulting from
Itafirefighting. Alawyer
might ride on every
truck. And a no-fault contract might hav*
*0be negotiated before a Hose ww unrolled.

Of course thb would be silly, not tn
mention counterproductive. Yetsuchiatha
problem being confronted by organizations
formed to respond to oil tpilU. Cleanup
consortiums such u Clean Bay In the Bay
Area and Clean Scm in Southern Califor-
nia remain under the threat ol lawsuits. In
Sacrnmanlo, legieletor* now am debating
propooals that would add oo-called Good
Samaritan lahgungo to protect oil-deamip
groups from litigation except in situations
of orert misconduct or negligenrt.

Thin dispute pita the oil Industry, and
environmental groups euch a* thi Interna-
tional Bird Research and Rescue Center
and tho Coast Guard, against the California
Trial Lawyers Association. There are two
'mfilor ot rpin bills now moving toward
passage, AB 2603 authored by Aasombly-
man Ted Lempert, D-San Mateo, and SB
M b; Slate Senator Barry Keene, U
Mendocino. Neither addresses thie issue. It
Missonlinl liwt"Good Samaritan™ sections

vM added.

The trial lawyers contend that the dis-
tinction between opfllere and responders is
hot so clean a* portrayed, since the re-
.apohdlng organizations often arc nonprofit
entities created bv the nil *hinnA« It

FAMELA BfcUftQtft SCOTY Dmin

need

Ri~
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legal assist

been charged that loxnoas on the part of
Alyeska, sn oil company-owned elennup
company, contributed to damage caused by
the grounding of tha Exxon Valdes in Alaa.
ks.

That may sound legally aensibla. but it la
not a practical argument from the pubh'e’a
point of view. Rapid rcvponae li one of the
key? ta successful nntponee. Time wilt cause
the »pill to worsen. Ypl lha threat of law-
suit* mny cuuae delay by cleanup crew*
until responsibility la made clear.

But while Hint are cil compiuiy-owncd,
other groups are not. Tho Ventura County
Commercial Fiahcimen's Association cre-
ated FORT — the Fisherman™ Oil Re*
eponee Team — to protect the sensitive
Channel Islands and nearby coaatal com+
mtmilfca. Through FORT, fishermen on
their own boats can be called upon by
dcin-up coordinators during an emergen-
cy. And they can be on the scene Immedi-
ately, not dnya later. But FORT nnd Its
fisherman cannot place themselves hi a
position to accept unlimited liability.

Cteanup firms are willing to accept legal
responsibility for willful misconduct, per-
sonal Ipjury or wrongful death. They need
protection from simple negligence because
they must make quick decisions under dif-
ficult circumstanced. Sometimes they nmy
guess wrong. In raont cnscs. they are not
acting on their own, but under Connl Guard
authority. The federal government, hrvwi-v-
er, is protected msuch rircmnatanoes from
those seeking tnracts from which to recoup

%Lgeanup rroups are not. They



SPILL RESPONSE CONTRACTOR
LIMITED LIABILITY PROPOSAL

RESPONSE ACTION
CONTRACTOR
CURRENT
LIABILITY
EXPOSURE

GROSS NEGLIGENCE

INTENTIONAL ACTS

SIMPLE NEGLIGENCE

PERSONAL INJURY

DEATH

PROPOSED
LEGISLATION

EFFECT

REMOVES:

SIMPLE NEGLIGENCE

And clarifies
that the spiller
is STRICTLY LIABLE
for damages that
are the result of
the limited immunity
granted the
response action
contractor



STATES WITH ACTION SINCE

1990

LIMITING THE SPILL RESPONDER
FROM SIMPLE NEGLIGENCE
LIABILITY

Delaware;
Senate Bill 6
Enacted 2/91
California; Virginia:
Provides immunity for Sec.62.1-44.34:18 D.
first 60, 90 days 1990
after the spill.”
'‘Lempert-Keene Oil Spill
Prevention & Response Act’
of 1990 (Cal. Code 8670.56.6)
Georgia:
Mississippi: Passed
Bill passed Senate
Senate 2/91 61-0
2191
/Han%igié 1990 " Florida
o | ChaBter 90-541
199

c>



OIL SPILL RESPONSE
ACTION CONTRACTOR
PROPOSED LEGISLATION

WHO DOES THE BILL APPLY TO?

The Dbill applies only to innocent cleanup contractors —
those who had no involvement in the spill itself.



OlIL SPILL RESPONSE
ACTION CONTRACTOR i

PROPOSED LEGISLATION JI

DOES THE BILL SOMEHOW LESSEN THE SPILLER'S LIABILITY?

No! The bill makes it absolutely clear that the spiller’s

liability for damages includes any damages caused by the

cleanup contractor’s action for which liability is limited
under the bill.



OIL SPILL RESPONSE
ACTION CONTRACTOR
PROPOSED LEGISLATION

DOES THE BILL AFFECT A CONTINGENCY PLAN
HOLDER'S RESPONSIBILITIES TO MAINTAIN
CLEANUP EQUIPMENT?

No. Alaska law on spill contingency plans is unaffected.
The plan holder remains liable for penalties and damages
if it does not respond to a spill in accordance with the

promises made in that plan.
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OIL SPILL RESPONSE
ACTION CONTRACTOR
PROPOSED LEGISLATION

WhO DOES THE BILL APPLY TO?

The bill applies only to innocent cleanup contractors
those who had no involvement in the spill itself.



OIL SPILL RESPONSE
ACTION CONTRACTOR

PROPOSED LEGISLATION

DOES THE BILL SOMEHOW LESSEN THE SPILLER’'S LIABILITY?

No! The bill makes it absolutely clear that the spiller’s

liability for damages includes any damages caused by the

cleanup contractor’s action for which liability is limited
under the bill.



OIL SPILL RESPONSE
ACTION CONTRACTOR

PROPOSED LEGISLATION

DOES THE BILL AFFECT A CONTINGENCY PLAN
HOLDER'S RESPONSIBILITIES TO MAINTAIN

CLEANUP EQUIPMENT?

No. Alaska law on spill contingency plans is unaffected.
The plan holder remains liable for penalties and damages
if it does not respond to a spill in accordance with the

promises made in that plan.





