


Paul L. Dillon 
Thomas W. Findley 
Richaejd D. Monkman

D il l o n  &  Fin d l e y
One Sealaska Plaza, Suite 202 

Juneau, Alaska 99801

Law Offices

TfeLETHONB (907) 586-4000 
Facsimile (907) 586-3777

A p r i l  2, 1991

R o b e r t  A. H a r r i n g t o n  

I n v e s t i g a t o r

S t a t e  of A l a s k a  B o a r d  of  M a r i n e  Pilots 

D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  

P.O. B o x  D  - Lie 

Juneau, A l a s k a  99811 - 0800

HAND D E LIVERED

Re: C a p t a i n  T e r r y  K. B e n n e t t

De a r  Mr. Harrington:

This o f f i c e  r e p r e s e n t s  C a p t a i n  T e r r y  K. B ennett, 

who has a s k e d  us to r e s p o n d  to y o u r  l e t t e r  o f  F e b r u a r y  13, 

1991 (received F e b r u a r y  19, 1991).

As I u n d e r s t a n d  t h e  facts, y o u  r e c e i v e d  a c o m p l a i n t  

from C a p t a i n  B e n n e t t ' s  c o m p e t i t o r ,  the S o u t h e a s t e r n  A l a s k a  

Pilots' A s s o c iation, a l l e g i n g  that d u r i n g  the s u m m e r  of 1990 

C a p t a i n  B e n n e t t  h a d  f a i l e d  to c o l l e c t  the " p u b l i s h e d  t a r i f f "  

for m a r i n e  p i l o t  s e r v i c e s .

I n o t e  that the B o a r d  of M a r i n e  P i l o t s  has 
a u t h o r i t y  to a d o p t  "u n d e r  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  

[ —  ] s t a n d a r d s  b y  w h i c h  p i l o t a g e  fees m a y  b e  e s t a b l i s h e d . "

AS 0 8 . 6 2 . 0 2 0 ( a ) ( 1 ) .  H o w e v e r ,  the " p u b l i s h e d  tariffs" to 

w h i c h  y o u r  letter r e f e r s  w e r e  not p r o p e r l y  a d o p t e d  u n d e r  the 

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ("APA"), b u t  s i m p l y  a p p e a r  in  

y o u r  o f f i c e ' s  p r i n t e d  b o o k l e t  of s t a t u t e s  a n d  r e g u l a t i o n s  

pe r t a i n i n g  to m a r i n e  p i l o t s  as an a d d e n d u m .

As y o u  are aware, the l e g i s l a t u r e  v e r y  b r o a d l y  

d e f i n e d  w h a t  c o n s t i t u t e s  a r e g u l a t i o n  u n d e r  the APA. S e e  
g e n e r a l l y . AS 4 4 . 62.640; K e l l y  v. Z a m e r e l l o . 486 P . 2d 906,

910 - 11 (Alaska, 1971). U n l e s s  p r o p e r l y  adopted, 

r e g u l a t i o n s  are u n e n f o r c e a b l e .  I b i d .

M r .  K e v i n  H a r r i n g t o n
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T h e  A l a s k a  S u p r e m e  C o u r t  r e c e n t l y  h a d  o c c a s i o n  to 

d i s c u s s  the d e f i n i t i o n  of a " r e g u l a t i o n "  i n  t h i s  co n t e x t :

T h e  l e g i s l a t u r e  s p e c i f i c a l l y  d e f i n e d  

" r e g u l a t i o n "  to " i n c l u d e [] ... ' p o l i c i e s '  ... 

a n d  the like, that h a v e  the e f f e c t  o f  rules, 
o r d ers, r e g u l a t i o n s  or s t a n d a r d s  o f  g e n e r a l  

a p p l i c a t i o n ." A S  4 4 . 6 2 . 6 4 0 ( a ) ( 3 ) .  I n d i c i a  
for i d e n t i f y i n g  a " r e g u l a t i o n  i n c l u d e  (1) 

w h e t h e r  the p r a c t i c e  i m p l e m e n t s ,  i n t e r p r e t s  
o r  m a k e s  s p e c i f i c  the l a w  e n f o r c e d  or  

a d m i n i s t e r e d  b v  the s t a t e  a o e n c v . a n d  (2) 

w h e t h e r  the p r a c t i c e  " a ffects t h e  p u b l i c  or 

is u s e d  b y  the a g e n c y  in d e a l i n g  w i t h  the 

p u b l i c . "

G i l b e r t  v. State, D e p ' t  of Fish & G a m e . ____ P . 2d  ____ , Op. No.

3649, a t  13 - 14 (December 7, 1990) (emph a s i s  a n d  e l l i p s e s  
o r i g i n a l ) , c i t i n g  Kenai P e n i n s u l a  F i s h e r m e n ' s  C o -o p  A s s ' n  v. 

State. B o a r d  of F i s h e r i e s . 628 P. 2d 897, 905 (Alaska 1981).

T h e  " p u b l i s h e d  tariff" a p p e a r s  i n d i s p u t a b l y  to b e  a 

" s t a n d a r d  of g e n e r a l  a p p l i c a t i o n "  w h i c h  " m a k e s  s p e c i f i c  the 

l a w  e n f o r c e d  or a d m i n i s t e r e d  by" the A l a s k a  B o a r d  of M a r i n e  
Pilots. In  o r d e r  to b e  valid, therefore, t h e  " p u b l i s h e d  

tariff" m u s t  h a v e  b e e n  p r o p e r l y  a d o p t e d  as a  r e g u l a t i o n  u n d e r  

the A P A  - w h i c h  it w a s  not. K e l l y  v. Z a m e r e l l o . 486 P . 2d at 

910 - 11. As  the S u p r e m e  C o u r t  r e c e n t l y  no t e d ,  w h e r e  a 

r e g u l a t i o n  h a s  n o t  b e e n  p r o p e r l y  adopted,

' [t]here c a n  b e  no f u t u r e  r e l i a n c e  o n  this 

p a r t i c u l a r  p o l i c y  or o p t i o n  e i t h e r  i n  t h e  

r e g u l a t i o n - m a k i n g  p r o c e s s  or as a b a s i s  for 

e m e r g e n c y  o r d e r s  u n t i l  the p r o c e d u r e s  

r e q u i r e d  b y  the A P A  are o b s e r v e d . '

G i l b e r t . Op. No. 3649 at  15, q u o t i n g  K enai P e n i n s u l a  

F i s h e r m e n ' s  C - o p . 628 P . 2d at 906.

Thus, it is our c o n c l u s i o n  th a t  t h e  c o m p l a i n t  b y  

C a p t a i n  B e n n e t t ' s  c o m p e t i t o r  d o e s  n o t  p r o v i d e  a b a s i s  f o r  a n y  

a c t i o n  b y  y o u r  o f f i c e .  Further, the c o u r t s  w o u l d  l o o k  
a s k a n c e  at a n y  a t t e m p t  to e n f o r c e  these i n v a l i d  r e g u l a t i o n s  

t h r o u g h  the " b o o t s t r a p "  of 12 A A C  56.140, r e f e r e n c e d  i n  y o u r  

letter. As  v a l i d  r a tes h a v e  n o t  b e e n  a d o p t e d  b y  the Board, 

the r e g u l a t i o n  to a p p l y  is 12 A A C  56.130.

M r .  K e v i n  H a r r i n g t o n
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It is also w o r t h  noting that t h e  B o a r d  o f  M a r i n e  

P i l o t s  p r o b a b l y  no l o n g e r  has the a u t h o r i t y  to a d o p t  a n d  

e n f o r c e  s p e c i f i c  tariffs. E v e n  if the p r o p e r  p r o c e d u r e s  w e r e  
followed, t h e  A P A  p r o v i d e s  that r e g u l a t i o n s  are:

n o t  v a l i d  or e f f e c t i v e  u n l e s s  c o n s i s t e n t  w i t h  

the s t a t u t e  a n d  r e a s o n a b l y  n e c e s s a r y  t o  c a r r y  
o u t  the p u r p o s e  of the statute.

A S  4 4 . 6 2 . 0 3 0 .

T h e  B o a r d  p r e v i o u s l y  h a d  a u t h o r i t y  to " r e g u l a t e  

p i l o t  f e e s "  u n d e r  fo r m e r  AS 08.62.040(a) (4), § 2 c h  106 SLA 
1970. H o w e v e r ,  the l e g i s l a t u r e  r e m o v e d  th i s  a u t h o r i t y ,  and 
n o w  the B o a r d  o n l y  has a u t h o r i t y  to:

A d o p t  r e g u l a t i o n s  u n d e r  the A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  (AS 44.62) e s t a b l i s h i n g  

s t a n d a r d s  b v  w h i c h  p i l o t a g e  f e e s  m a y  b e  

e s t a b l i s h e d  [...]

AS 0 8 . 6 2 . 0 4 0 ( a )  (4), §§ 2, 3 c h  143 S L A  1980 ( e m p h a s i s  added).

It is l i k e l y  that e v e n  h a d  the " p u b l i s h e d  t a riffs" 

b e e n  p r o p e r l y  a d o p t e d  u n d e r  the APA, the c o u r t s  w o u l d  n o t  
a l l o w  the B o a r d  to go b e y o n d  its a u t h o r i t y  to " e s t a b l i s h  [] 

s t a n d a r d s "  b y  w h i c h  p i l o t s  a n d  p i l o t  a s s o c i a t i o n s  m a y  s e t  the 
rates c h a r g e d  to their c u s t o m e r s .  T h e  l e g i s l a t u r e  g r e a t l y  

r e d u c e d  the B o a r d ' s  a u t h o r i t y  in this a r e a  w i t h  t h e  1980 

a m e n d m e n t s  to A S  08.62.040.

Thus, a d o p t i o n  of "pilo t a g e  fees" i n s t e a d  of  

" s t a n d a r d s  b y  w h i c h  p i l o t a g e  fees m a y  b e  e s t a b l i s h e d "  w o u l d  

b e  i n c o n s i s t e n t  w i t h  statute, not r e a s o n a b l y  n e c e s s a r y  to 

c a r r y  o u t  the s t a t u t o r y  purpose, a n d  u n e n f o r c e a b l e .  K e l l y  v. 

Z a m e r e l l o . s u p r a : State. D O T / P F  v. A l v e s k a  P i p e l i n e  S e r v i c e  

C o m p a n y . 7 2 3  P . 2d  76, 78 (Alaska 1986).

Last l y ,  I m u s t  n o t e  that a n y  a t t e m p t  b y  t h e  B o a r d  

to e n f o r c e  the " p u b l i s h e d  tariff" w o u l d  r u n  a f o u l  o f  b o t h  
s t a t e  a n d  f e d e r a l  a n t i t r u s t  laws. Th i s  is a n  a r e a  w h i c h  is 

s o m e  s e n s i t i v i t y  to this Board, w h i c h  is p r e s e n t l y  b e i n g  sued 

in f e d e r a l  c o u r t  for a l l e g e d  v i o l a t i o n s  of t h e  a n t i t r u s t  
laws.

M r .  K e v i n  H a r r i n g t o n
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The c o m p l a i n t  b y  C a p t a i n  B e n n e t t ' s  c o m p e t i t o r  

a m o u n t s  to a r e q u e s t  that the B o a r d  e n f o r c e  the f i x i n g  o f  

p r i c e s  for m a r i n e  p i l o t  services. T h e  fi x i n g  of p r i c e s  b y  
c o m p e t i t o r s  is a n  i l l e g a l  h o r i z o n t a l  r e s t r a i n t  o f  t r a d e  u n d e r  

b o t h  the S h e r m a n  Act, 15 U S C  § 1, a n d  the A l a s k a  M o n o p o l i e s  
Act, A S  45.50.560. T h e  B o a r d ' s  s a n c t i o n i n g  of, a n d  

p a r t i c i p a t i o n  in, the fi x i n g  of p i l o t  c h a r g e s  w o u l d  v i o l a t e  

the a n t i t r u s t  l a w s  u n l e s s  this a c t i v i t y  f a l l s  w i t h i n  o n e  of 
the rec o g n i z e d  e x c e p t i o n s .  G o l d f a r b  v. V i r g i n i a  S t a t e  B a r . 
421 US 773 (1975) .

T h e r e  is o n l y  o n e  e x c e p t i o n  w h i c h  c o u l d  a p p l y  here, 

the state a c t i o n  d o c t r i n e .  S i m p l y  put, the a n t i t r u s t  l a w s  

a r e  not i n t e n d e d  to r e s t r a i n  s t a t e  r e g u l a t o r y  a c t ion, n o r  to 

i m p o s e  l i a b i l i t y  o n  t h o s e  w h o  act in  a n t i c o m p e t i t i v e  w a y s  

b e c a u s e  they a r e  r e q u i r e d  to d o  so b y  a s t a t e  r e g u l a t o r y  

agency. ■ Parker v. B r o w n . 317 US 341 (1941) ( S herman A c t ) ;  AS 

45.50.572(g) (Alaska M o n o p o l i e s  Act). However, t h e  s t a t e  
a c t i o n  d o c t r i n e  is n o t  a b l a n k e t  immunity:

The n a t i o n a l  p o l i c y  in f a v o r  of c o m p e t i t i o n  

c a n n o t  b e  t h w a r t e d  b y  c a s t i n g  a g a u z y  c l o a k  

of s t a t e  i n v o l v e m e n t  o v e r  w h a t  is e s s e n t i a l l y  

a p r i v a t e  p r i c e - f i x i n g  a r r a n g e m e n t .  As 

Parker teaches, "a state do e s  n o t  g i v e  

i m m u n i t y  to t h o s e  w h o  v i o l a t e  the S h e r m a n  A c t  

b y  a u t h o r i z i n g  t h e m  to v i o l a t e  it, or b y  

d e c l a r i n g  t h a t  t h e i r  a c t i o n  is l a w f u l  [...]"

C a l i f o r n i a  L i q u o r  D e a l e r s  v. M i d c a l  Aluminum. I n c . . 4 4 5  US  97 
(1980).

The s t a t e  a c t i o n  d o c t r i n e  is a p p l i e d  t h r o u g h  a 

"rigorous t w o - p r o n g e d  test." Parker. T h e  c h a l l e n g e d  

r e s t r a i n t  of t r a d e  m u s t  b e  o n e  w h i c h  is " c l e a r l y  a r t i c u l a t e d  

a n d  a f f i r m a t i v e l y  e x p r e s s e d  as s t a t e  p o l i c y "  b y  the 

legislature. L a f a y e t t e  v. L o u i s i a n a  Power & L i g h t  C o . . 435 

US 389, 410 (1978) (opinion of Brennan, J.).

[Tjhis i s s u e  r e q u i r e s  a t w o - s t e p  a n a l y s i s :

First, w h e t h e r  t h e  a c t i v i t y  c o m p l a i n e d  of is 
a u t h o r i z e d ;  second, w h e t h e r  the s t a t e  i n t e n d s  

to d i s p l a c e  c o m p e t i t i o n  w i t h  r e g u l a t i o n .  .

L a n c a s t e r  C o m m u n i t y  H o s p i t a l  v. A n t e l o p e  V a l l e y  M e d i c a l

G r o u p . ____ F.2d ____ , 60 B N A  T r a d e  R e g u l a t i o n  R e p o r t s  174, 175.
n.4 (9th C i r c u i t  1991) .

M r .  K e v i n  H a r r i n g t o n
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If this test is met, t h e  a n t i c o m p e t i t i v e  c o n d u c t  
a d d i t i o n a l l y  "must b e  a c t i v e l y  s u p e r v i s e d  b y  t h e  S t a t e  

i t s e l f . "  I b i d : see also C a l i f o r n i a  L i q u o r  D e a l e r s . 445 U S  at 
105 a n d  P a t r i c k  v. B u r a e t t . 4 8 6  U S  94 (1988). O n l y  if all 
the f a c t o r s  n o t e d  are p r e s e n t  d o e s  the s t a t e  a c t i o n  d o c t r i n e  

a p p l y  to e x e m p t  p r i c e - f i x i n g  f r o m  the a n t i t r u s t  laws.

O n  the first prong, as n o t e d  e a r l i e r ,  the 

l e g i s l a t i v e  p o l i c y  as st a t e d  i n  A S  0 8 . 6 2 . 0 4 0 ( a )  (4) is not 

" f o r t h r i g h t l y  sta t e d  and c l e a r  in its p u r p o s e , " C a l i f o r n i a  

L i q u o r  D e a l e r s  at 105, if that p u r p o s e  is to  a l l o w  t h e  B o a r d  

to s e t  rates. C o m p a r e . N e w  M o t o r  V e h i c l e  B o a r d  v. O r r i n  W. 

Fox C o ., 439 U S  96 (1978) (state l a w  c l e a r l y  r e q u i r e d  state 

a p p r o v a l  o f  l o c a t i o n s  for n e w  a u t o m o b i l e  d e a l e r s h i p s )  and 
S o u t h e r n  M o t o r  C a r r i e r s  R a t e  C o n f e r e n c e  v. U n i t e d  S t a t e s . 471 

US 48 ( c o l l e c t i v e  rate m a k i n g  " c l e a r l y  s a n c t i o n e d  b y  the 
l e g i s l a t u r e " ) .

T h e  A l a s k a  l e g i s l a t u r e  s u b s t a n t i a l l y  l i m i t e d  the 

B o a r d ' s  p r i o r  a u t h o r i t y  to " r e g u l a t e  p i l o t  f e e s "  w h e n  it 

a m e n d e d  t h e  statute. Now, it o n l y  a l l o w s  t h e  B o a r d  to 

" e s t a b l i s h  s t a n d a r d s  b y  w h i c h  p i l o t a g e  fees m a y  be  

e s t a b l i s h e d . "  AS  08.62.040(a) (4). A l l o w i n g  t h e  B o a r d  to 

e s t a b l i s h  s t a n d a r d s  b y  w h i c h  p i l o t s  m a y  s e t  t h e i r  o w n  fees is 
not a " c l e a r l y  a r t i c u l a t e d  a n d  a f f i r m a t i v e l y  e x p r e s s e d "  s t ate 

p o l i c y  in f a v o r  of p r i c e - f i x i n g . P a r k e r .

O n  t h e  second prong, r e v i e w  o f  t h e  P i l o t  A c t  does 

not i n d i c a t e  a n  " a f f i r m a t i v e l y  e x p r e s s e d  a n d  c l e a r l y  

a r t i c u l a t e d "  s tate p o l i c y  to d i s p l a c e  c o m p e t i t i o n  in  the 

p i l o t  i n d u s t r y  w i t h  s t a t e  regula t i o n .  L a f a v e t t e : C a l i f o r n i a  

L i q u o r  D e a l e r s . T h e  s t a t u t e  p r o v i d e s  a  d e  m i n i m u s  f r a m e w o r k  

for r e g u l a t i o n  b y  the Board. C o m p a r e , e . o . . A S  0 8 . 6 2  w i t h  AS' 

42.05 (Alaska Public U t i l i t i e s  C o m m i s s i o n ) . T h e  s t a t u t o r y  

c h a n g e  d i s c u s s e d  a b o v e  cuts a g a i n s t  a f i n d i n g  t h a t  the second 

prong of  t h e  Parker test is met.

Last, ev e n  if b o t h  of t h e s e  p r o n g s  w e r e  met, it 
m u s t  b e  s h o w n  that the t h e  a n t i c o m p e t i t i v e  c o n d u c t  a t  issue 

is " a c t i v e l y  s u p e r v i s e d  b y  the S t a t e  i t s e l f . "  L a n c a s t e r  

C o m m u n i t y  H o s p i t a l . T h i s  r e q u i r e s  a c o n c r e t e  s h o w i n g  that 

the S t a t e  actually, actively, and c o n s i s t e n t l y  r e g u l a t e s  the 
a c t i v i t y  i n  quest i o n .  P a t r i c k .

M r .  K e v i n  H a r r i n g t o n
A p r i l  2 ,  1 9 9 1  p .  5



As f a r  as I h a v e  b e e n  a b l e  to a s c e r t a i n ,  d u r i n g  the 

l a s t  d e c a d e  t h e  B o a r d  has n o t  t aken a n y  s u p e r v i s o r y  a c t i o n  

i n v o l v i n g  p i l o t  fees w h a t s o e v e r .  Indeed, the S o u t h e a s t e r n  
A l a s k a  Pilots' A s s o c i a t i o n  has c o n s i s t e n t l y  p a i d  i t s  c o n t r a c t  

p i l o t s  fees w h i c h  a r e  r o u g h l y  30% to 40% b e l o w  t h e  " p u b l i s h e d  

t a r i f f s . "  T h e r e  h a s  b e e n  no s u p e r v i s i o n  - or c r i t i c i s m  - o f  

this p r a c t i c e  b y  the B o a r d  of M a r i n e  Pilots.

Thus, it a p p e a r s  that a n y  a t t e m p t  b y  t h e  B o a r d  to 

e n f o r c e  the " p u b l i s h e d  tariffs" w o u l d  v i o l a t e  b o t h  f e d e r a l  
a n d  state a n t i t r u s t  laws.

U n d e r  t h e s e  c i r c u m s t a n c e s ,  C a p t a i n  B e n n e t t  

r e s p e c t f u l l y  r e q u e s t s  th a t  y o u  se e k  the a d v i c e  o f  l e g a l  
c o u n s e l  b e f o r e  p r o c e e d i n g  a n y  f u r t h e r  w i t h  this p a r t i c u l a r  

inv e s t i g a t i o n .  I w o u l d  of c o u r s e  b e  v e r y  glad to d i s c u s s  

t h i s  m a t t e r  w i t h  y o u r  counsel.

S i n c e r e l y  yours,

D I L L O N  & F I N D L E Y

R D M / o t h

cc: G a r y  A m e n d o l a ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

M r .  K e v i n  H a r r i n g t o n
A p r i l  2 ,  1 9 9 1  p .  6
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MEMORANDUM

TO: Representative Dave Donley,
Chairman, Judiciary Committee ' • /)

FROM: Representative Cheri Davis ^

DATE: April 9, 1991

RE: Scheduling of House Bill 194

Please accept this memorandum as my request for House Bill 194 to 
be scheduled for a hearing in your committee.

The version of the bill that you will be hearing in your committee is 
a compromise between pilots and the industry, except for 
regionalization. The regionalization issue will be worked on later 
this week.

If you have any questions, please do not hesitate to contact me.



D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

tYALItKJ. HICKtL, UUVtRNUK

April 18, 1991

BILL NUMBER: CSHB 194 (L&C)

TITLE: Relating to the Board of Marine Pilots, marine pilots, and marine pilot 
organizations; and providing for an effective date.

DEPARTMENT POSITION: Support with amendment

ANALYSIS: This bill clarifies and strengthens the authority of the Marine Pilots Board.
Its passage would insure that competent marine pilots would be on board 
certain vessels in Alaska State waters, thus increasing the level of safety 
of vessel operations and protecting our marine environment.

The Department of Environmental Conservation believes that the 
mandatory use of local marine pilots with knowledge of the area in which 
th9y operate is an integral part of oil spill prevention. State licensed pilots 
was a major recommendation of both the Alaska Oil Spill Commission 
(Recommendation #20) and the States/British Columbia Oil Spill Task 
Force (Recommendation #15).

PROPOSED AMENDMENT: The Department would propose that the bill be amended
to require the Board consult with DEC in establishing 
training standards for those marine pilots and deputy 
marine pilots operating in regions where there is 
crude oil tanker traffic.



T E S T I M O N Y  OF 
P A U L  G. K I R C H N E R  

G E N E R A L  COU N S E L ,  A M E R I C A N  PILOTS' A S S O C I A T I O N
ON

H O U S E  B I L L  194 

A p r i l  18, 1991

My na m e  is P a u l  G. K i r c h n e r .  I am w i t h  the l a w  f i r m  of 

K u r r u s  & K i r c h n e r  in W a s h i n g t o n ,  D.C. and s erve as G e n e r a l  C o u n s e l  

to the A m e r i c a n  Pilo t s '  A s s o c i a t i o n  (APA). It is a p l e a s u r e  to 

t e s t i f y  h e r e  t o d a y  on b e h a l f  of the A P A  on House Bill 194, the 

p r o p o s e d  " A l aska M a r i n e  P i l o t a g e  Act."

I N T E R E S T  O F  T H E  A P A

T h e  A P A  is a n a t i o n a l  t r a d e  a s s o c i a t i o n  c o m p o s e d  of s t a t e  

p i l o t  a s s o c i a t i o n s  l o c a t e d  in e a c h  of the coastal s t a t e s  and the 

t h r e e  g r o u p s  of p i l o t s  o p e r a t i n g  in the G r e a t  Lakes u n d e r  the 

a u t h o r i t y  of the U n i t e d  S t a t e s  C o a s t  Guard. T h e r e  are 57 s t a t e  

p i l o t  a s s o c i a t i o n s  in the APA. T h e y  c o n t a i n  a total o f  a p p r o x i­

m a t e l y  1 , 0 5 0  licensed, a c t i v e  p i l o t s .

A m o n g  the o b j e c t i v e s  o f  the A P A  is the p r o m o t i o n  of  p u b l i c  

s a f e t y  a n d  p r o t e c t i o n  of life, p r o p e r t y  and the e n v i r o n m e n t  

t h r o u g h  m e a s u r e s  t o  m a i n t a i n  a n d  s t r e n g t h e n  the s t ate p i l o t a g e  

system. The f o u n d a t i o n  of th a t  system, and the p r i m a r y  r e a s o n  

for the t r a d i t i o n a l l y  hi g h  s t a n d a r d s  of the s t ate p i l o t  p r o f e s s i o n ,

LEGISLATURE OF THE STATE OF ALASKA
HOUSE JUDICIARY COMMITTEE
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is e f f e c t i v e  state r e g u l a t i o n .  For t h a t  r e a s o n ,  the A P A  w h o l e­

h e a r t e d l y  supports Alaska, o r  a n y  o t h e r  state, a s s e s s i n g  its 

p i l o t a g e  s t a t u t e  and r e g u l a t i o n s  and m a k i n g  i m p r o v e m e n t s  w h e r e  

n e c e s s a r y  or a p p r o priate. We are h a p p y  to r e n d e r  a n y  a s s i s t a n c e  

t h a t  we can in such e f forts. The p e r s p e c t i v e  that t h e  A P A  c a n  

o f f e r  is its f a m i l i a r i t y  w i t h  the e x p e r i e n c e s  o f  the p i l o t a g e  

s y s t e m s  of o ther states and an u n d e r s t a n d i n g  of the f e d e r a l  

g o v e r n m e n t ' s  role in p i l o t a g e  and how it a f f e c t s  s t a t e  p i l o t a g e  

r e g u l a t i o n .

W e  have followed c l o s e l y  the e f f o r t s  of the S t a t e  of  A l a s k a

t o  r e a s s e s s  and upgrade its p i l o t a g e  r e g u l a t o r y  system. As t h i s

p r o c e s s  has entered the l e g i s l a t i v e  p h a s e ,  the A P A  m e m b e r  g r o u p s

in A l a s k a ,  the S o u t h e a s t e r n  A l a s k a  Pilots' A s s o c i a t i o n  a n d  the

S o u t h w e s t  A l a s k a  Pilots' A s s o c i a t i o n ,  h a v e  k e p t  us a p p r i s e d  of 
#

the iss u e s  that have be e n  rai s e d  and the l e g i s l a t i o n  t h a t  has 

b e e n  p r o p o s e d  o r  introduced, p a r t i c u l a r l y  H.B. 194.

G E N E R A L  C O M M E N T S  O N  H . B . 194

T h e  A P A  c o n g r a t u l a t e s  R e p r e s e n t a t i v e  D a v i s  and the o t h e r  

s p o n s o r s  of H.B. 194. This bill, in o u r  o p i n i o n ,  s i g n i f i c a n t l y  

i m p r o v e s  the State's p r e s e n t  p i l o t a g e  r e g u l a t o r y  system. It 

p r o v i d e s  for: a strong p i l o t  b o a r d  w i t h  s u f f i c i e n t  s t a t u t o r y

a u t h o r i t y  and direction, r e g u l a t e d  t a r i f f  ra t e s ,  m e a n i n g f u l  

l i c e n s i n g  and training r e q u i r e m e n t s ,  o v e r s i g h t  of p i l o t  o r g a n i z a­

ti o n s ,  and effective p e n a l t i e s  for v i o l a t i o n s  of the S t a t e ' s  

c o m p u l s o r y  pilotage r e q u i rement. T h e s e  a r e  the e s s e n t i a l s  of an 

e f f e c t i v e  state pilotage system.
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W e  are also pleased that H.B. 194 c l e a r l y  r e c o g n i z e s  th a t  

p i l o t s  p e r f o r m  a vital p u b l i c  s e r v i c e  t h a t  is e s s e n t i a l  to n a v i g a­

tio n  safety, to the p r o t e c t i o n  or the m a r i n e  e n v i r o n m e n t  and the 

p e r s o n s  and p r o p e r t y  of the S t a t e ' s  c i t i z e n s ,  a n d  to the e c o n o m i c  

w e l l - b e i n g  of the State. It is i m p o r t a n t  t h a t  the s h i p p i n g  

i n d u s t r y  and the public, g e n e r a l l y ,  u n d e r s t a n d  the ro l e  of the 

s t a t e  p i l o t  and the S t a t e ' s  c o m p e l l i n g  i n t e r e s t  in r e g u l a t i n g  the 

p i l o t a g e  of v e s sels m o v i n g  in its w a t e r s .

W i t h  o u r  s u p p o r t  tor H.B. ly4, we o t t e r  the f o l l o w i n g  s p e c i f i c  

c o m m e n t s  on several items in the bill.

C O M M E N T S  ON S P E C I F I C  P R O V I S I O N S  O F  H.B. 194

1. S e c t i o n  1 - Findings

T h e  A P A  r e c o m m e n d s  t h a t  all s t a t e  p i l o t a g e  s t a t u t e s  c o n t a i n  

a s t r o n g  s t a t e m e n t  of l e g i s l a t i v e  f i n d i n g s  a n d  intent. It is not 

clear, however, w h e t h e r  the s t a t e m e n t  of  f i n d i n g s  in S e c t i o n  1 w i l l  

be codified. If, in its p r e s e n t  form, it is not to be p l a c e d  in 

the p i l o t a g e  statute, we w o u l d  r e c o m m e n d  t h a t  it be r e c o n s t i t u t e d  

as a s e p a r a t e  s e c t i o n  in AS 08.62. The f i n d i n g s  s h o u l d  be  r e a d i l y  

a v a i l a b l e ,  bo t h  p r a c t i c a l l y  a n d  as a m a t t e r  of law, to g u i d e  the 

p i l o t  board and to those w h o  a r e  a f f e c t e d  b y  the p i l o t a g e  s t a t u t e .

F i n d i n g  n u m b e r  (2) c o u l d  p e r h a p s  be s t a t e d  m o r e  cl e a r l y .  The 

e s s e n t i a l  s e r v i c e  that p i l o t s  p r o v i d e  to the s t a t e  is the e x e r c i s e  

o f  i n d e p e n d e n t  judgment in w h i c h  t h e  p u b l i c  i n t e r e s t  will a l w a y s  

t a k e  p r e c e d e n c e  over the i n t e r e s t s  of the v e s s e l  o p e r a t o r  or o f  

t he p i l o t  w h e n e v e r  a c o n f l i c t  a m o n g  t h e s e  i n t e r e s t s  m a y  arise.
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A l t h o u g h  w e  w o u l d  a gree that p i l o t s  c a n  b e s t  e x e r c i s e  s u c h  i n d e­

p e n d e n c e  of j u d g m e n t  w h e n  t h e y  o p e r a t e  as i n d e p e n d e n t  c o n t r a c t o r s ,  

the e m p h a s i s  s h o u l d  be on the former.

F i n d i n g  n u m b e r  (6) p a r t i c u l a r l y  h i g h l i g h t s  the v a l u e  of c o d i­

fying the s t a t e m e n t  of f i n d i n g s .  In s i t u a t i o n s  w h e n  the a u t h o r i t y  

of the p i l o t  b o a r d  may be c a l l e d  into q u e s t i o n ,  it w o u l d  be i m­

po r t a n t  to be able to r e f e r  to the l e g i s l a t u r e ' s  d i r e c t i o n  th a t  

the B o a r d ' s  a u t h o r i t y  is b r o a d  and e x t e n d s ,  s p e c i f i c a l l y ,  to 

e s t a b l i s h i n g  p i l o t a g e  r e g i o n s ,  t a r i f f s ,  and t r a i n i n g  and l i c e n s i n g  

crite r i a .

F i n d i n g  n u m b e r  (8) is a u s e f u l  a n d  i m p o r t a n t  s t a t e m e n t .  Not 

o n l y  does it a c c u r a t e l y  d e s c r i b e  the role th a t  p i l o t  o r g a n i z a t i o n s  

s h o u l d  p l a y  in a state s y s tem, it p r o v i d e s  the p r e d i c a t e  for 

s t a t e  r e g u l a t i o n  and r e c o g n i t i o n  of p i l o t  o r g a n i z a t i o n s .

2. S e c t i o n  4 - Powers and D u t i e s  of the B o a r d

This is a good m i x  of s p e c i f i c  s t a t u t o r y  d i r e c t i o n  as t o  the 

things t h a t  the board m u s t  d o  a n d  b r o a d  d i s c r e t i o n  as t o  the 

things that the board m a y  d o  in c a r r y i n g  out the p u r p o s e s  a n d  

p o l i c y  of the statute. B o t h  are n e c e s s a r y  f e a t u r e s .

Ideally, a g r a n t  o f  a u t h o r i t y  c o u l d  be p e r m i s s i v e  o n l y  so  

that a p i l o t  b o a r d  or a n y  o t h e r  a d m i n i s t r a t i v e  b o d y  w o u l d  h a v e  

the f l e x i b i l i t y  to a p p l y  the l e g i s l a t i v e  w i l l  to c h a n g i n g  c i r c u m­

stances. The actual do e s  n o t  a l w a y s  e q u a l  the ideal, h o w e v e r .  

T h ere h a v e  be e n  some u n f o r t u n a t e  o c c a s i o n s  in s t a t e  p i l o t a g e  

r e g u l a t i o n  in w hich a s t a t e  p i l o t  b o a r d  has, for v a r i o u s  r e a s o n s ,  

not do n e  w h a t  a p ilot b o a r d  s h o u l d  d o  and, s p e c i f i c a l l y ,  not w h a t
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it w a s  i n t e n d e d  to do by the l e g i s l a t u r e .  P r o p o s e d ,  r e e n a c t e d  

A S  0 8 . 6 2 . 0 4 0  takes the p r o p e r  a p p r o a c h  e x p a n d i n g  the f u n c t i o n s  

t h a t  the b o a r d  must p e r f o r m  u n d e r  p a r a g r a p h  (a) w h i l e  c o n t i n u i n g  

t h e  b o a r d ' s  autho r i t y  in p a r a g r a p h  (b) t o  do t h o s e  o t h e r  t h i n g s  

t h a t  the b o a r d  m a y  d e t e r m i n e  a r e  a p p r o p r i a t e  or n e c e s s a r y ,  p a r t i c­

u l a r l y  in r e s p o n s e  to c h a n g i n g  c i r c u m s t a n c e s .

The language of p a r a g r a p h  (b) c o u l d  p o s s i b l y  be r e v i s e d ,  

h o w e v e r ,  to make clear the e x p a n s i v e  n a t u r e  o f  the b o a r d ' s  d i s c r e­

t i o n a r y  authority. We u n d e r s t a n d  t h a t  the a p p a r e n t l y  b r o a d  

a u t h o r i t y  g r a n t e d  in the p r e s e n t  A S  0 8 . 6 2 . 0 4 0 ( b ) ,  w h i c h  is c o n­

t i n u e d  in the bill, has n o t  b e e n  i n t e r p r e t e d  as s u c h  b y  the 

S t a t e ' s  O f f i c e  of Att o r n e y  G e n e r a l .  T h e  f o l l o w i n g  l a n g u a g e  is 

s u g g e s t e d  to broaden the s c o p e  of p a r a g r a p h  (b):

(b) The board m a y  m a k e ,  a d o p t  and e n f o r c e  a l l  r u l e s  
and r egulations that it d e e m s  r e a s o n a b l e ,  n e c e s s a r y  a n d  
e x p e d i e n t  for c a r r y i n g  o u t  the p r o v i s i o n s  a n d  p u r p o s e s  
of this chapter, i n c l u d i n g  but n o t  l i m i t e d  to, rules 
and regula t i o n s  for t h e  p u r p o s e  of r e g u l a t i n g  the t r a i n­
ing, licensing and c o n d u c t  of p i l o t s ;  e s t a b l i s h i n g  
m a r i n e  pilotage r e g i o n s  a n d  p i l o t a g e  t a r i f f s ;  c o m p e l­
ling the use of p i l o t s  r e q u i r e d  u n d e r  this c hapter; 
e n s u r i n g  proper, safe, e c o n o m i c a l l y  v i a b l e  p i l o t a g e  
o p e r a t i o n s ;  and f a c i l i t a t i n g  the e f f i c i e n t  a d m i n i s t r a t i o n  
of this chapter.

3. S e c t i o n  15 - Liability

We s u p p o r t  this p r o p o s e d  n e w  s e c t i o n ,  w h i c h  d e l i n e a t e s  the 

e x t e n t  of liability that a p i l o t  o r  a p i l o t  o r g a n i z a t i o n  m a y  h a v e  

in the e v e n t  of damage or lo s s  o c c a s i o n e d  by the p i l o t a g e  o f  a 

v e s sel. L i m itation of l i a b i l i t y  is e c o n o m i c a l l y  j u s t i f i a b l e  a n d  

a p p r o p r i a t e .  It will not d e c r e a s e  s a f e t y  in any w a y  o r  c o n t r a v e n e  

a n y  o t h e r  state interest. In m y  o p i n i o n ,  it is a l e g a l l y  v a l i d
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e x e r c i s e  of a State's r i ght and d u t y  to e n s u r e  r e a s o n a b l e  p i l o t a g e  

r a t e s  a n d  an a d e q u a t e  s u p p l y  of c o m p e t e n t ,  q u a l i f i e d  p i l ots.

4. S e c t i o n  17 - R e g i o n a l  O r g a n i z a t i o n s  o f  M a r i n e  Pi l o t s

P a r a g r a p h  (b) of p r o p o s e d  n e w  s e c t i o n  0 8 . 6 2 . 1 7 5  s t a t i n g  that 

the b o a r d  m a y  r e c o g n i z e  o r g a n i z a t i o n s  of m a r i n e  p i l o t s  is c o n f u s­

ing. First, it seems i n c o n s i s t e n t  w i t h  p r o p o s e d  s e c t i o n  0 8 . 6 2 . 0 4 0  

( S e c t i o n  5), w h i c h  st a t e s  th a t  the b o a r d  s h a l l  r e c o g n i z e  s u c h  

o r g a n i z a t i o n s .  Second, it is not c l e a r  w h a t  " r e c o g n i z e "  m e a n s  and 

w h a t  are the b e n e f i t s  o r  o b l i g a t i o n s  of a r e c o g n i z e d  o r g a n i z a t i o n .  

For e x a m p l e ,  as far as we c a n  see, t h e r e  is no  r e q u i r e m e n t  that 

an o r g a n i z a t i o n  of m a r i n e  p i l o t s  m u s t  be r e c o g n i z e d ,  e v e n  u n d e r  

p r o p o s e d  0 8 . 6 2 . 0 4 0  r e q u i r i n g  the b o a r d  to r e c o g n i z e  o r g a n i z a t i o n s ,  

P r e s u m a b l y ,  an o r g a n i z a t i o n  c o u l d  e l e c t  n o t  to s e e k  r e c o g n i t i o n  

and w o u l d  not su f f e r  for m a k i n g  s u c h  a n  e l e c t i o n .  Even w i t h o u t  

b e i n g  r e c o g n i z e d ,  it is s t i l l  e l i g i b l e  f o r  the l i m i t e d  i m m u n i t y  

f r o m  the s t a t e  a n t i t r u s t  r e s t r i c t i o n s  t h a t  is o f f e r e d  u n d e r  S e c­

tio n  23 o f  the bill, w h i c h  a p p l i e s  to "l i c e n s e d  m a r i n e  p i l o t  

o r g a n i z a t i o n s "  (we as s u m e  that the t e r m  " l i c e n s e d "  is u s e d  there 

to r e f e r  to m a r i n e  pilots, n o t  p i l o t  o r g a n i z a t i o n s ) .

W e  w o u l d  r e c o m m e n d  the f o l l o w i n g :  (1) r e q u i r e  all l i c e n s e d

p i l o t s  to belong to a r e c o g n i z e d  o r g a n i z a t i o n  of  m a r i n e  pilots;

(2) r e q u i r e  that the b oard shall r e c o g n i z e  a n y  o r g a n i z a t i o n  of 

m a r i n e  p i l o t s  that m e e t s  r e q u i r e m e n t s  s i m i l a r  to those set f o r t h  

in p r o p o s e d  p a r a g r a p h  (c); and (3) e x t e n d  the a n t i t r u s t  im m u n i t y  

o n l y  to r e c o g n i z e d  o r g a n i z a t i o n s .



W i t h  r e f e r e n c e  to p r o p o s e d  p a r a g r a p h  (a), the r e q u i r e d  a p­

p r o v a l  of the board s h o u l d  not be l i m i t e d  to a p p r o v a l  of artic l e s ,  

b y l a w s  and rules m e e t i n g  the tests of s u b p a r a g r a p h s  (l)-(3). T h e  

o r g a n i z a t i o n s  t h e m s e l v e s  s h o u l d  be s u b j e c t  to a p p r o v a l  (i . e . , r e c o g­

nition) on the basis of the tests of s u b p a r a g r a p h s  (1)— (3) pl u s  a 

r e q u i r e m e n t  that ea c h  o r g a n i z a t i o n  d e m o n s t r a t e  t h a t  it has the 

n e c e s s a r y  equipment, f i n a n c i a l  w h e r e w i t h a l l  a n d  e x p e r i e n c e  to 

p r o v i d e  the level and q u a l i t y  of s e r v i c e  r e q u i r e d  by the State.

The a r t i c l e s ,  by-laws and r u l e s  w o u l d  s i m p l y  be e v i d e n c e  of the 

o r g a n i z a t i o n ' s  c o m p l i a n c e  w i t h  the r e q u i r e m e n t s  of  the statute 

and b o a r d  regulations.

5. S e c t i o n  18 - E x e m p t i o n s

S e c t i o n  08.62.180(a) s h o u l d  be c h a n g e d .  The t e r m  " e n r o l l­

ment"  is no longer u s e d  in v e s s e l  d o c u m e n t a t i o n  law. As a r e s u l t  

of r e v i s i o n s  to the f e d e r a l  d o c u m e n t a t i o n  s y s t e m  m a d e  in the 1980 

V e s s e l  D o c u m e n t a t i o n  Act, Pub. Law No. 9 6 - 5 9 4 ,  46 U.S.C. C h a p t e r  

121, a v e s s e l  under e n r o l l m e n t  is n o w  a v e s s e l  w i t h  a " C e r t i f i c a t e  

of D o c u m e n t a t i o n  E n dorsed W i t h  a C o a s t w i s e  L i c e n s e . "

S i n c e  the p u r p o s e  of s e c t i o n  0 8 . 6 2 . 1 8 0  is t o  r e c o g n i z e  the 

c o a s t w i s e  v e s s e l s  that are m a d e  e x e m p t  f r o m  s t a t e  p i l o t a g e  j u r i s­

d i c t i o n  u n d e r  federal law, 46 U.S.C. §8501(d), we s u g g e s t  that 

the t e r m  "vessels u n d e r  e n r o l l m e n t "  be r e p l a c e d  by  " c o a s t w i s e  

v e s s e l s  e x e m p t  from s t a t e  p i l o t a g e  r e q u i r e m e n t s  u n d e r  46 U.S.C. 

§8501(d), as amended, e x c l u d i n g  c o a s t w i s e  v e s s e l s  s u b j e c t  to 46 

U.S.C. §8502(g)(2) as a m e n d e d " .  T h e  l a t t e r  r e f e r e n c e  is to the 

r e c e n t  p r o v i s i o n  e n a cted in the f e d e r a l  Oil P o l l u t i o n  Act o f  1990,

-  7 -
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Pub. L a w  No. 101-380/ §4116/ w h i c h  r e q u i r e s  a p i l o t  l i c e n s e d  b y  

t h e  S t a t e  of A l a s k a  for all t a n k e r s  m o v i n g  b e t w e e n  V a l d e z  and a 

p o i n t  s o u t h  of B l i g h  Reef in P r i n c e  W i l l i a m  Sound.

C O N C L U S I O N

T h e s e  c o m m e n t s  have b e e n  r e s p e c t f u l l y  o f f e r e d  for the p u r p o s e  

of  a s s i s t i n g  this C o m m i t t e e  in its r e v i e w  a n d  c o n s i d e r a t i o n  of

H.B. 194. I w o u l d  be p l e a s e d  to r e s p o n d  to any q u e s t i o n s  t h a t  

t h e  C o m m i t t e e  m a y  have.

T h a n k  you.



D E P A R T M E N T  O F  L A W  /  p .o . b o x  k - st a t e  c a p it o l
1 JUNEAU, ALASKA 99811-0300

/  PHONE: (907) 465-3600
O F F IC E  O F TH E  A T T O R N E Y  G EN ERA L  /

A p r i l  18, 1991

Hon. D a v e  D o n l e y
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s
R o o m  122, C a p i t o l  B u i l d i n g
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: C S  f o r  H B  1 9 4  (L&C)

D e a r  R e p r e s e n t a t i v e  D o n l e y :

O n  y o u r  b e h a l f ,  L a u r i e  O t t o  a s k e d  t h i s  o f f i c e  t o  r e v i e w  
a n d  c o m m e n t  o n  CS f o r  H B  194 ( L & C ) , a b i l l  c u r r e n t l y  i n  t h e  H o u s e  
J u d i c i a r y  C o m m i t t e e  t h a t  w o u l d  a m e n d  t h e  laws p e r t a i n i n g  t o  m a r i n e  
p i l o t a g e  i n  A l a s k a .  M o r e  s p e c i f i c a l l y ,  w e  u n d e r s t a n d  t h a t  y o u  w a n t  
t o  k n o w  w h e t h e r  t h e r e  a r e  a n y  p o t e n t i a l  l e g a l  p r o b l e m s  w i t h  t h e  
b ill, i n c l u d i n g  h o w  s t a t e  a n d  f e d e r a l  a n t i t r u s t  l a w s  m a y  b e  
i m p l i c a t e d .

F o r  a t  l e a s t  t h e  p a s t  c o u p l e  of  y e a r s ,  q u e s t i o n s  h a v e  
b e e n  r a i s e d  w i t h  i n c r e a s i n g  f r e q u e n c y  a b o u t  w h e t h e r  c e r t a i n  
c o m p o n e n t s  of t h e  e x i s t i n g  m a r i n e  p i l o t a g e  s y s t e m  v i o l a t e  s t a t e  o r  
f e d e r a l  a n t i t r u s t  laws. T h e  t a r g e t s  of t h o s e  q u e s t i o n s  h a v e  f o r  
t h e  m o s t  p a r t  b e e n  r e l a t e d  t o  (1) t h e  a u t h o r i t y  o f  t h e  B o a r d  o f  
M a r i n e  P i l o t s  (the Board) t o  e s t a b l i s h  a n d  e n f o r c e  m a n d a t o r y  
t a r i f f s  f o r  p i l o t a g e  s e r v i c e s  in p a r t i c u l a r  a r e a s  o r  p o r t s ,  a n d  (2) 
t h e  r e q u i r e m e n t s  f o r  a d v a n c e m e n t  w i t h i n  t h e  p r o f e s s i o n  b e i n g  i n  t h e  
c o n t r o l  o f  t h e  c u r r e n t l y  l i c e n s e d  m a r i n e  p i l o t s  a n d  e x i s t i n g  m a r i n e  
p i l o t  a s s o c i a t i o n s ,  t h e  m o s t  n o t a b l e  of t h e s e  r e q u i r e m e n t s  b e i n g  
t h e  o n e  t h a t  a l l o w s  a p i l o t  t o  u p g r a d e  a n  e n t r y  l e v e l  l i c e n s e  o n l y  
a f t e r  c o m p l e t i n g  a c e r t a i n  n u m b e r  of d o c k i n g s  a n d  u n d o c k i n g s  u n d e r  
t h e  s u p e r v i s i o n  of a s t a t e  l i c e n s e d  m a r i n e  p i l o t .  1 /

1/ T h e  B o a r d  o f  M a r i n e  P i l o t s ,  a n d  t h e  i n d i v i d u a l  m e m b e r s  of
t h e  B o a r d  a r e  c u r r e n t l y  d e f e n d a n t s  i n  a l a w s u i t  f i l e d  i n  f e d e r a l  
c o u r t  w h e r e i n  t h e  P l a i n t i f f ,  C a p t a i n  J o s e p h  H o m e r ,  h a s  g e n e r a l l y  
a c c u s e d  t h e  B o a r d  of a l l o w i n g  t h e  S o u t h e a s t e r n  A l a s k a  P i l o t s '  
A s s o c i a t i o n  (SEAPA) t o  m o n o p o l i z e  t h e  p r o f e s s i o n  by, a m o n g  o t h e r

( c o n t i n u e d . ..)



Hon.  Dave.  D o n l e y
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s

A p r i l  1 8 ,  1 9 9 1
P a g e  2

T o  t h e  e x t e n t  t h a t  t h e s e  a n t i t r u s t  c o n c e r n s  a r i s e  i n  t h e  
e x i s t i n g  s t a t u t e s ,  it is o u r  o p i n i o n  t h a t  t h i s  l e g i s l a t i o n  
a d d r e s s e s  t h o s e  p r o b l e m s .  2.1 T h e  p u b l i c  i n t e r e s t  o f  t h e  state, 
w h i c h  m a y  a t  a n y  t i m e  b e  s i g n i f i c a n t l y  i m p a c t e d  b y  t h e  q u a l i t y  of 
m a r i n e  p i l o t a g e ,  i s  s e r v e d  o n l y  w h e n  m a r i n e  p i l o t a g e  is safe, 
e f f i c i e n t ,  and, e x c e p t  u n d e r  v e r y  u n u s u a l  c i r c u m s t a n c e s ,  a l w a y s  
a v a i l a b l e  t o  t h o s e  w h o  a r e  r e q u i r e d  t o  u s e  it. F o r  t h a t  r e a s o n  
alone, m a r i n e  p i l o t a g e  h a s  been, a n d  s h o u l d  c o n t i n u e  t o  be, a 
h e a v i l y  r e g u l a t e d  p r o f e s s i o n .  3 /

I n  C S  f o r  H B  194 ( L & C ) , a p a r t  o f  t h a t  h e a v y  r e g u l a t i o n  
i n c l u d e s  (1) g i v i n g  t h e  B o a r d  b r o a d  a n d  e x p r e s s  a u t h o r i t y  (A) to  
a d o p t  a n d  e n f o r c e  p i l o t a g e  t a r i f f s  a n d  (B) t o  a p p r o v e  t h e  b y - l a w s  
a n d  o p e r a t i n g  r u l e s  of p i l o t  o r g a n i z a t i o n s ,  a n d  (2) e s t a b l i s h i n g  
s t a t u t o r y  s t a n d a r d s  f o r  l i c e n s u r e  a n d  t r a i n i n g .  I n  o u r  o p i n i o n ,  
t h o s e  p r o v i s i o n s  p a v e  t h e  w a y  f o r  t h e  s t a t e  t o  a v o i d  a n t i t r u s t  
c o n c e r n s  w i t h  i t s  m a r i n e  p i l o t a g e  s y s t e m .  W h y  w e  o n l y  s a y  " p a v e  
t h e  w a y "  i s  e x p l a i n e d  be l o w .

1/ ( . . e c o n t i n u e d )
t h i n g s ,  e s t a b l i s h i n g  a p i l o t a g e  t a r i f f  a n d  a l l o w i n g  S E A P A  to 
c o n t r o l  a d v a n c e m e n t  in t h e  p r o f e s s i o n  t h r o u g h  t h e  
d o c k i n g s / u n d o c k i n g s  r e q u i r e m e n t .

T h e  P l a i n t i f f  r e c e n t l y  f i l e d  a  M o t i o n  f o r  P a r t i a l  S u m m a r y  
J u d g m e n t  a g a i n s t  t h e  B o a r d  o n  t h e  b a s i s  t h a t  t h e  d o c k i n g s  and 
u n d o c k i n g s  r e q u i r e m e n t  w a s  b e y o n d  t h e  B o a r d ' s  a u t h o r i t y  t o  a d o p t  
a n d  t h a t  t h e  m a n n e r  i n  w h i c h  i t  is b e i n g  i m p l e m e n t e d  is a v i o l a t i o n  
of a n t i t r u s t  laws. In t h e  n e x t  m o n t h  o r  so, t h i s  o f f i c e  w i l l  
r e s p o n d  t o  t h a t  m o t i o n .  B y  t h e  m i d d l e  of  J u n e ,  t h e  P l a i n t i f f ' s  
reply, i f  any, m u s t  b e  f i l e d  w i t h  t h e  c o u r t .  I f  r e q u e s t e d ,  o r a l  
a r g u m e n t  w i l l  b e  s c h e d u l e d  s o m e t i m e  a f t e r  that. A f t e r  o r a l  
a r g u m e n t ,  t h e  c o u r t  w i l l  r u l e  o n  t h e  m o t i o n .

2/ A s  y o u  a r e  p r o b a b l y  w e l l  aware, S E A P A  a l s o  is t h e  d e f e n d a n t  
in l a w s u i t s  a l l e g i n g  t h a t  it h a s  m o n o p o l i z e d  t h e  m a r i n e  p i l o t a g e  
b u s i n e s s  i n  S o u t h e a s t  A l a s k a .  A l t h o u g h  w e  b e l i e v e  t h a t  t h i s  
l e g i s l a t i o n  a l s o  a d d r e s s e s  s o m e  a n t i t r u s t  c o n c e r n s  of  S E A P A ,  in 
t h i s  m e m o r a n d u m  w e  a r e  o n l y  d i s c u s s i n g  t h e  a n t i t r u s t  c o n c e r n s  of 
t h e  s t a t e  d i r e c t l y ,  e x c e p t  t o  t h e  e x t e n t  t h a t  t h o s e  i s s u e s  
n e c e s s a r i l y  o v e r l a p .

3 / T h e  a m o u n t  of r e g u l a t i o n  a n d  t h e  s i g n i f i c a n c e  o f  t h e  p u b l i c  
i n t e r e s t  in  t h e  e n d e a v o r  m a k e s  t h e  r e g u l a t i o n  o f  p i l o t a g e  in s o m e  
w a y s  a n a l o g o u s  t o  t h a t  o f  a p u b l i c  u t i l i t y .



H o n .  D a v e  D o n l e y
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s

A p r i l  1 8 ,  1 9 9 1
P a g e  3

I n  g e n e r a l ,  a n t i t r u s t  l a w s  p r o h i b i t  a v a r i e t y  of 
m o n o p o l i s t i c ,  a n t i - c o m p e t i t i v e  a c t i v i t i e s .  H o w e v e r ,  i n  a d d i t i o n  to  
c e r t a i n  s t a t u t o r y  (s t a t e  a n d  f e d e r a l )  e x e m p t i o n s ,  u n d e r  c e r t a i n  
c i r c u m s t a n c e s ,  t h e  c o u r t s  h a v e  r e c o g n i z e d  a s t a t e  a c t i o n  e x e m p t i o n  
t o  a c l a i m  t h a t  a c t i v i t i e s  v i o l a t e  a n t i t r u s t  l a ws. I n  C a l i f o r n i a  
L i q u o r  D e a l e r s  v. M i d c a l  A l u m i n u m .  I n c . . 4 4 5  U . S .  97 (1980), t h e  
U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e s c r i b e d  t h e  e x e m p t i o n  a s  f o l l o w s :

T h e s e  d e c i s i o n s  e s t a b l i s h  t w o  s t a n d a r d s  f o r  
a n t i t r u s t  i m m u n i t y  u n d e r  P a r k e r  v. B r o w n . First, 
t h e  c h a l l e n g e d  r e s t r a i n t  m u s t  b e  " o n e  c l e a r l y  
a r t i c u l a t e d  a n d  a f f i r m a t i v e l y  e x p r e s s e d  a s  s t a t e  
p o l i c y " ;  s e c ond, t h e  p o l i c y  m u s t  b e  " a c t i v e l y  
s u p e r v i s e d "  b y  t h e  S t a t e  i t s e l f .  C i t y  o f  L a f a y e t t e  
v. L o u i s i a n a  P o w e r  & L i g h t  C o . . 4 3 5  U . S .  389, 410 
(1978) ( o p i n i o n  of B r e n n a n ,  J.).

M i d c a l ,  495 U.S. a t  105. ( F o o t n o t e  o m i t t e d . )

I n  o r d e r  f o r  t h e  s t a t e  a c t i o n  e x e m p t i o n  t o  b e  v a l i d ,  
t h e r e  m u s t  f i r s t  b e  a c l e a r l y  a r t i c u l a t e d  p o l i c y  a n d  l a w  
a u t h o r i z i n g  w h a t  o t h e r w i s e  m i g h t  b e  a n t i c o m p e t i t i v e  b e h a v i o r .  In 
t h i s  bi7.1, w e  b e l i e v e  s u c h  a c l e a r l y  a r t i c u l a t e d  p o l i c y  a n d  l a w  
e x i s t s .  S e c o n d l y ,  f o r  t h e  e x e m p t i o n  t o  b e  v a l i d l y  i n v o k e d ,  t h e  
s t a t e  m u s t  a c t i v e l y  s u p e r v i s e  t h e  o t h e r w i s e  a n t i c o m p e t i t i v e  
c o n d u c t .  T h i s  b i l l  c e r t a i n l y  c o n t a i n s  p r o v i s i o n s  t o  e f f e c t  t h a t  
a c t i v e  s u p e r v i s i o n ,  e.g., e m p l o y m e n t  o f  m a r i n e  p i l o t  c o o r d i n a t o r  
a n d  t h e  g e n e r a l l y  c l e a r  a n d  i n c r e a s e d  r e g u l a t o r y  a u t h o r i t y  of t h e  
B o a r d .  If t h o s e  p r o v i s i o n s  a r e  i m p l e m e n t e d ,  w e  t h i n k  t h a t  t h e  
a c t i v e  s u p e r v i s i o n  s t a n d a r d  w i l l  b e  me t .  4/

A l t h o u g h  o t h e r  l e gal i s s u e s  w e r e  d i s c u s s e d  a n d  c o n s i d e r e d  
d u r i n g  t h e  p r o c e s s  t h a t  b e g a n  l a s t  f a l l  o n  d r a f t i n g  a b i l l  o n  t h i s  
s u b j e c t ,  w e  t h i n k  t h a t  t h o s e  i s s u e s  h a v e  b e e n  d e a l t  w i t h  i n  s u c h  a 
w a y  in t h i s  b i l l  s o  t h a t  w e  f i n d  n o n e  o u t s t a n d i n g .  5/

4/ I t  is n o t  p e r f e c t l y  c l e a r  t o  w h a t  e x t e n t  a s t a t e  m u s t  s u p e r v i s e  
f o r  t h a t  s u p e r v i s i o n  t o  b e  " a c t i v e . "  R e c e n t  c a s e l a w  i n d i c a t e s  t h a t  
t h e  c o u r t s  a r e  n o t  m a k i n g  t h e  s t a n d a r d  a r i g o r o u s  o r  o n e r o u s  o n e  
f o r  a s t a t e  t o  m e e t .

5/ F o r  e x a m p l e ,  t h e  b i l l  d o e s  n o t  c o n t a i n  a p r o v i s i o n  l i m i t i n g  t h e  
n u m b e r  o f  l i c e n s e s  t h a t  w o u l d  b e  i s s u e d .



Hon. D a v e  D o n l e y
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s

A p r i l  1 8 ,  1 9 9 1
P a g e  4

R e c o g n i z i n g  t h a t  t h i s  l e t t e r  is s o m e w h a t  c o n c l u s o r y ,  if 
y o u  h a v e  a n y  q u e s t i o n s  o r  w i s h  f u r t h e r  d e t a i l s ,  p l e a s e  l e t  m e  k n o w .

S i n c e r e l y  y o u r s ,

C H A R L E S  E. C O L E  
A T T O R N E Y  G E N E R A L

By:
G a r y  I. A m e n d o l a  

A s s i s t a n t  A t t o r n e y  G e n e r a l

G I A : j f

cc: A n n  P. B o u d r e a u x ,  D i r e c t o r
D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g ,  D C E D
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F I S C A L  N O T E  A N A L Y S I S

C S H B  1 9 4 (JUD)

The b i l l  makes a number o f  amendments t o  t h e  M a rin e  P i l o t a g e  A c t .  
The e x p e n s e s  i d e n t i f i e d  i n  t h i s  f i s c a l  n o t e  r e s u l t  from  p a y in g  f o r  
a u d i t s  t o  c o l l e c t  i n f o r m a t i o n  n eed ed  t o  a p p ly  s t a n d a r d s  a s  m en t ion ed  
in  S e c t i o n  2 ,  and t h e  em ploym ent o f  a M arin e  P i l o t  C o o r d i n a t o r  
e s t a b l i s h e d  by  S e c t i o n  4 .

The b i l l  p l a c e s  t h e  M arin e  P i l o t  C o o r d i n a t o r  i n  t h e  p a r t i a l l y  exem pt 
s e r v i c e  o f  S t a t e  g ov ern m en t  and i s  c h a r g e d  w i t h  t h e  r e s p o n s i b i l i t y  
t o  a d m in i s t e r  and e n f o r c e  t h e  c h a p t e r .  The c o s t s  i d e n t i f i e d  a re  
b a se d  on  a s i m i l a r  E x e c u t iv e  D i r e c t o r  p o s i t i o n ,  Range 22 .

P e r s o n a l  S e r v i c e s :

M arin e  P i l o t  C o o r d i n a t o r ,  XE, 12 m onths,
Range 22A

T r a v e l ;

F un din g  o f  $ 1 0 .0  w i l l  c o v e r  t r a v e l  and p e r  d iem  
e x p e n s e s  f o r  t h e  m a r in e  p i l o t  c o o r d i n a t o r  t o  
c o n d u c t  a u d i t s ,  r e v i e w  t r a i n i n g  p ro g ra m s , and t o  
e n f o r c e  c o m p l ia n c e  w i t h  t h e  m arin e  p i l o t a g e  a c t .

C o n t r a c t u a l  S e r v i c e s :

T h is  fu n d in g  w i l l  p r o v i d e  f o r  co m m u n ic a t io n s ,  
p o s t a g e ,  p r i n t i n g ,  a d v e r t i s i n g ,  and a u d i t i n g  c o s t s .

S u p p l i e s :  1 .0

F unding  w i l l  p r o v i d e  f o r  d a i l y  o p e r a t i n g  s u p p l i e s  
f o r  t h e  M arin e  P i l o t  C o o r d i n a t o r  p o s i t i o n .

E quipm ent: 1 0 .0

F unding  w i l l  p r o v i d e  o n e - t im e  equ ip m en t c o s t s  
f o r  t h e  M arin e  P i l o t  C o o r d i n a t o r  p o s i t i o n .  T h is  
fu n d in g  w i l l  a l s o  p r o v i d e  f o r  o n - g o i n g  o f f i c e  
s p a c e  c o s t s .

T O T A L  C O S T S :  $ 1 0 3 . 3

$ 7 2 .3

1 0 . 0

1 0 . 0
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R e v e n u e s :

T h e r e  a r e  a p p r o x i m a t e l y  123 l i c e n s e d  m a r i n e  p i l o t s  w h o s e  l i c e n s i n g  
f e e s  m u s t  b e  i n c r e a s e d  t o  c o v e r  t h e  n e w  c o s t s  p r o v i d e d  in t h e  b i ll. 
I n  a d d i t i o n ,  c u r r e n t  e x p e n s e s  o f  t h e  B o a r d  o f  M a r i n e  P i l o t s  e x c e e d  
r e v e n u e s  g e n e r a t e d  f r o m  l i c e n s i n g  f e e s  t o  s u p p o r t  its l i c e n s i n g  
p r o g r a m .

L i c e n s i n g  fe e s  m u s t  b e  r a i s e d  t o  c o v e r  an a d d i t i o n a l  $ 1 3 1 . 7  (an 
a v e r a g e  o f  t h e  n e w  c o s t s  i d e n t i f i e d  i n  t h i s  f i s c a l  n o t e  f o r  t h e  
f i r s t  t w o  y e a r s ,  $9 8 . 3 ,  a n d  t h e  c u r r e n t  d e f i c i t  o f  $ 3 3 .4), t o t a l l i n g
$ 1 3 1 . 7 .  T h e r e f o r e ,  a b i e n n i a l  l i c e n s i n g  f e e  o f  $ 1 , 0 7 0  ($535 p e r
year) w i l l  b e  n e c e s s a r y  t o  c o v e r  t h e  a d d i t i o n a l  p r o g r a m  c o s t s  
( $ 1 , 0 7 0  x 123 = $ 1 3 1 . 6 ) .  M a r i n e  P i l o t  l i c e n s e e s  c u r r e n t l y  p a y  a
b i e n n i a l  f e e  o f  $ 1 8 0  ($90 p e r  y e a r ) .  I f  l i c e n s i n g  f e e s  a r e  n o t
i n c r e a s e d  t o  c o v e r  p r o g r a m  costs, t h e  p r o g r a m  m u s t  t h e n  b e  s u p p o r t e d  
b y  t h e  g e n e r a l  fund.

S i n c e  m a r i n e  p i l o t  l i c e n s e s  a r e  d u e  f o r  r e n e w a l  on  D e c e m b e r  31, 1992
(FY 93), r e v e n u e s  w i l l  n o t  b e  c o l l e c t e d  i n  t h e  f i r s t  y e a r  of 
o p e r a t i o n  u n d e r  p r o v i s i o n s  of  C S H B  1 9 4 ( J U D ) . F u n d i n g  in t h e  f i r s t  
y e a r  m u s t  t h e r e f o r e  b e  c o v e r e d  b y  g e n e r a l  funds, u n l e s s  a s p e c i a l  
o n e  t i m e  a s s e s s m e n t  fee is m a d e  t o  l i c e n s e e s  in  FY 92.

T h e  r e v e n u e s  i d e n t i f i e d  in t h i s  f i s c a l  n o t e  a r e  b a s e d  on  t h e  
a s s u m p t i o n  t h a t  l i c e n s e e s  w i l l  b e  w i l l i n g  t o  i n c r e a s e  t h e i r  f e e s  t o  
f u l l y  c o v e r  t h e  c o s t s  of its l i c e n s i n g  p r o g r a m  b e g i n n i n g  in FY  93 
d u r i n g  t h e  l i c e n s e  r e n e w a l  p e r i o d .
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PG. SEC.

ALASKA STEAMSHIP OPERATORS ASSOCIATION 
HOUSE JUDICIARY COMMITTEE 

APRIL 1 8 ,  1991

LINES PROPOSED CHANGES

2 D E L E T E :  " a n d  a d j a c e n t  t o
w a t e r "

COMMENTS

C o n f o r m i n g  a m e n d m e n t  t o  r e f l e c t  
l a n g u a g e  f o u n d  a t  pg. 7, sec. 4, 
l i n e  25.

I N S E R T :
w a t e r s

" i n l a n d  a n d  c o a s t a l

D E L E T E :  (5)

I N S E R T  N E W  ( 5 ) : " (5) e s t a b l i s h  m a x i m u m  
r a t e s  t o  b e  c h a r g e d  bv p i l o t s  for 
b a s i c  p i l o t a g e  s e r v i c e s  w i t h i n  e a c h  
p i l o t a g e  r e g i o n  a n d  c h a r g e s  t o  be 
p a i d  f o r  b v  p e r s o n s  l i c e n s e d  or 
a p p l y i n g  f o r  l i c e n s e s  u n d e r  t h i s  
c h a p t e r  f o r  t r a i n i n g ,  l i c e n s i n g  a n d  
o t h e r  p u r p o s e s ."

B y  r e q u i r i n g  v e s s e l s  t o  u s e  
p i l o t s ,  t h e  S t a t e  h a s  a d u t y  t o  
i n s u r e  t h a t  p i l o t s  d o  n o t  u s e  
t h i s  p o w e r  t o  e x a c t  e x c e s s i v e  
r a t e s  f o r  s e r v i c e s .  T h e r e f o r e ,  
it is i n c u m b e n t  u p o n  t h e  S t a t e  
t o  m a k e  s u r e  t h a t  r a t e s  f o r  
p i l o t a g e  s e r v i c e s  d o  n o t  e x c e e d  
a m a x i m u m  l e vel a u t h o r i z e d  b y  t h e  
B o a r d .  B e l o w  t h a t  m a x i m u m ,  
p i l o t s  a n d  v e s s e l  o w n e r s  s h o u l d  
b e  a b l e  t o  n e g o t i a t e  r a t e s  
b a s e d  u p o n  a m u l t i t u d e  of 
f a c t o r s  s u c h  as, f o r  e x a m p l e ,  
g u a r a n t e e i n g  a m i n i m u m  n u m b e r  
o f  e n g a g e m e n t s .  T o  p r o h i b i t  
p i l o t s  a n d  v e s s e l  o w n e r s  f r o m  
n e g o t i a t i n g  l o w e r  r a t e s  is 
r e a l l y  an  a t t e m p t  t o  p r o t e c t  
p i l o t s  f r o m  c o m p e t i n g  w i t h  e a c h  
o t h e r .  T h a t  is n o t  a p r o p e r  
m a t t e r  f o r  t h e  S t a t e  t o  i n v o l v e  
i t s e l f  in. T h i s  a m e n d m e n t  a l s o  
m a k e s  it c l e a r  t h a t  it is t h e  
p i l o t s  a n d  a p p l i c a n t s  f o r  p i l o t  
l i c e n s e s  w h o  p a y  f o r  t r a i n i n g  
a n d  l i c e n s i n g  fees.

T h r e e I N S E R T  N E W  S U B S E C T I O N  (d) : " (d^ For T h e  i n t e n t  of t h i s  c h a n g e  is t o
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PG. SEC. L I M E S P R O P O S E D  C H A N G E S C O M M E N T S

26

10

p u r p o s e s  of A S  08. 62 . 040 ( a H 5 )  . t h e  
t e r m  " b a s i c  p i l o t a g e  s e r v i c e s 11 is 
i n t e n d e d  t o  r e f e r  t o  t h e  c o n d u c t  o f 
a v e s s e l  o v e r  o r  w i t h i n  a s p e c i f i c  
w a t e r w a y  o r  i n t o  o r  o u t  of a s p e c i f i c  
p o r t . 11

IN S E R T :  " (13) e s t a b l i s h  s t a n d a r d s
b v  w h i c h  a m a r i n e  p i l o t  m a y  
r e c e i v e  l i c e n s i n g  a n d  e n d o r s e­
m e n t s  t o  p i l o t  in m o r e  t h a n  
o n e  r e g i o n  as p r o v i d e d  in 
A S  0 8 . 6 2 . 0 8 0  a n d  t h i s  c h a p t e r . 11

D E L E T E :  l i n e  10

I N S E R T :  " fb) If a p e r s o n  is l i c e n s e d
t o  p i l o t  v e s s e l s  in m o r e  t h a n  o n e  
r e g i o n ,  t h e  l i c e n s e  s h a l l  s p e c i f y  
w h i c h  r e g i o n  is t h e  p r i m a r y  l i c e n s e  
r e g i o n  a n d  w h i c h  r e g i o n s  a r e  t h e  
s e c o n d a r y  l i c e n s e  r e g i o n s .  A  l i c e n s e  
i s s u e d  to a p e r s o n  f o r  a s e c o n d a r y  
p i l o t a g e  r e g i o n  s h a l l  l i m i t  t h e  
s p e c i f i c  w a t e r w a y s  a n d  p o r t s  in t h a t  
r e g i o n  w i t h i n  w h i c h  t h e  p e r s o n  is 
a u t h o r i z e d  t o  p i l o t  a v e s s e l  b a s e d  
u p o n  t h e  p a r t i c u l a r  t r a i n i n g  a n d  o t h e r  
g u a l i f i c a t i o n s  of t h e  p e r s o n . 11

l i m i t  t h e  r a t e  s e t t i n g  a u t h o r i t y  
of t h e  B o a r d  t o  m a t t e r s  d i r e c t l y  
r e l a t e d  t o  m o v e m e n t  of t h e  
v e s s e l .  A l l  o t h e r  c h a r g e s  w o u l d  
b e  l e f t  t o  n e g o t i a t i o n  b e t w e e n  
t h e  p i l o t s  a n d  v e s s e l  o w n ers.

T h i s  is c o m p r o m i s e  l a n g u a g e  
d e s i g n e d  to  d e a l  w i t h  t h e  
r e g i o n a l i z a t i o n  c o n c e p t .  
I n s t e a d  of l i m i t i n g  a p i l o t  
t o  o n e  r e g i o n ,  i t  w o u l d  a l l o w  
l i c e n s e s  f o r  m u l t i p l e  r e g i o n s ,  
s p e c i f y  t h e  w a t e r w a y s  a n d  p o r t s  
f o r  w h i c h  t h e  l i c e n s e  is valid.

S a m e  a s  a m e n d m e n t  four.

13 14 I N S E R T :  a f t e r  " a l c o h o l "
" o r  d r u g s "

T h i s  l a n g u a g e  c l a r i f i e s  t h a t  
i n t o x i c a t i o n  o f  a n y  s o r t  is 
u n a c c e p t a b x e  w h e n  p e r f o r m i n g  
p i l o t a g e  d u t i e s .

13 20 & 21 D E L E T E :  L i n e s  20 a n d  21 S a m e  a s  a m e n d m e n t  two.
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AMEND. *NO. PG. SEC. LINES PROPOSED CHANGES
E i g h t  8 15 9 D E L E T E :  " t h e  o r g a n i z a t i o n  or"

b e g i n n i n g  a t  t h e  e n d  of l i n e  10 
a n d  " o r  i n d i r e c t l y "  a t  t h e  
b e g i n n i n g  o f  li n e  12. If t h i o  
is done, o n e  c a n  a l s o  d e l e t e  t h e  
e n t i r e  s e n t e n c e  b e g i n n i n g  o n  l i n e

N i n e  9 17 15 D E L E T E :  " m a i n t a i n i n g  a
s u f f i c i e n t  n u m b e r  of 
q u a l i f i e d  p i l o t s  a v a i l a b l e  
f o r  d i s p a t c h "

I N S E R T :  "d e m o n s t r a t i n g  t h e
a b i l i t y  t o  m a i n t a i n  a n d  
d i s p a t c h  p i l o t s "

T e n  10 19 7 D E L E T E :  " . . . p e r s o n ' s  name.

- 3 -

C O M M E N T S

It is c o r r e c t  t h a t  a m a r i n e  p i l o t  
organization should not be  liable 
fo r  e r r o r s  or  o m i s s i o n s  o f  its 
i n d i v i d u a l  m e m b e r s  o c c u r r i n g  in 
t h e  p e r f o r m a n c e  of p i l o t a g e  
s e r v i c e s .  If t h e  o r g a n i z a t i o n  
i t s e l f  a c t s  i m p r o p e r l y ,  it 
s h o u l d  b e  h e l d  t o  t h e  s a m e  
s t a n d a r d  a s  a n y  o t h e r  p r i v a t e  
b u s i n e s s .  F o r  e x a m p l e :  an
o r g a n i z a t i o n  s h o u l d  b e  h e l d  
l i a b l e  if it b r e a c h e s  a 
c o n t r a c t  w i t h  a n o t h e r  p a r t y  
w h e t h e r  o r  n o t  t h a t  b r e a c h  w a s  
w i l f u l .  F u r t h e r m o r e ,  if t h e  
o r g a n i z a t i o n  i t s e l f  a c t s  
n e g l i g e n t l y ,  t h e  o r g a n i z a t i o n  
s h o u l d  b e  h e l d  a c c o u n t a b l e  
w h e t h e r  o r  n o t  t h a t  n e g l i g e n c e '’ 
c o n s t i t u t e s  g r o s s  n e g l i g e n c e .  
A l l  t h i s  c h a n g e  d o e s  is m a k e  
s u r e  t h a t  p i l o t  o r g a n i z a t i o n s ,  
w h e n  a c t i n g  as o r g a n i z a t i o n s ,  
a r e  h e l d  t o  t h e  s a m e  l e v e l  of 
a c c o u n t a b i l i t y  as a n y  p e r s o n  in 
b u s i n e s s  is h e l d  to.

T h e  e x i s t i n g  l a n g u a g e  r e q u i r e s  
t h a t  a n y  n e w  o r g a n i z a t i o n  m u s t ,  
f r o m  d a y  one, h a v e  e n o u g h  p i l o t s  
on t h e i r  roster to  m e e t  t h e  n e e d s  
o f  a n y  a n d  a l l  v e s s e l s  e n t e r i n g  
t h e i r  r e g i o n .  T h e  B o a r d  w o u l d  
h a v e  t h e  a u t h o r i t y  t o  e n s u r e  t h a t  
a l l  o r g a n i z a t i o n s  w o u l d  c o m p l y  
w i t h  t h e  i n t e n t  to p r o v i d e  y e a r  
r o u n d  p i l o t a g e .

T h i s  is a p o i n t  of clar i f i c a t i o n .  
It is i n d i v i d u a l  c o m p a n i e s  n o t
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its employees lconductingr business-
w i t h i n  t h e  State. A s  l p n g  -a
p e r s o n  is in  t h e  e m p l p y  o f  a’
c o m p a n y  l i c e n s e d  ,to $ o  b u s i n e s s
i n  A l a s k a  t h e n  1 t h a t  is
s u f f  iciejit'.’’"' i f. ta ,U t

1 o n  4 * .
W e  a r e  n o t  a w a r e  of a n y  o t h e r  
S t a t e  t h a t  e x e m p t s  p i l o t  
o r g a n i z a t i o n s  f r o m  i t s  
a n t i t r u s t  laws, T h e  f a c t  of 
t h e  m a t t e r  is that, f o r  
e x a m p l e ,  a p i l o t  o r g a n i z a t i o n  
w a s  t o  e n t e r  i n t o  a n  e x c l u s i v e  
d e a l i n g  a r r a n g e m e n t  w i t h  a 
s h i p p e r  t h a t  s h o u l d  b e  i l l e g a l  
g i v e n  t h e  p o t e n t i a l l y  
d i s a s t r o u s  i m p l i c a t i o n s  o n  
c o m p e t i n g  s h i p p e r s .  If t h e r e  
a r e  m u l t i p l e  p i l o t  
o r g a n i z a t i o n s  t h a t  w a n t  t o  
m e r g e ,  t h e  a n t i t r u s t  
i m p l i c a t i o n s  of  t h a t  m e r g e r  
s h o u l d  b e  s u b j e c t  t o  s c r u t i n y .  
If a p i l o t  o r g a n i z a t i o n  w a s  t o  
e n t e r  i n t o  an  a g r e e m e n t  w i t h  a 
s h i p p e r  in  w h i c h  t h e  
o r g a n i z a t i o n  a g r e e d  t o  c h a r g e  
a l l  o t h e r  s h i p p e r s  h i g h e r  
ra t e s ,  t h a t  s h o u l d  b e  s u b j e c t  
t o  a n t i t r u s t  s c r u t i n y .  P i l o t  
o r g a n i z a t i o n s  a r e  p r i v a t e  
b u s i n e s s e s  t h a t  a r e  s u b j e c t  t o  
o n l y  l i m i t e d  g o v e r n m e n t a l  
sl6futTiny. ^ s  "to t h o s e  arfe&S 'i-hV 
w h i c h  t h e  g o v e r n m e n t  d o e s  n o t  
r e g u i a t e ,  t h e  a n t i t r u s t  l a w s  
p r o v i d e  a n e c e s s a r y  l e v e l  of  
p r o t e c t i o n  t o  p r e v e n t  a b u s e  of 
m a r k e t  p o w e r .



T e s t i m o n y  T o  T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  
F r o m  C a p t a i n  T e r r y  B e n n e t t  ot 

A l a s k a  C o a s t w i s e  P i l o t s  A s s o c i a t i o n  
A p r i l  18, 1 9 9 1

Mr. C h a i r m a n ,  M e m b e r s  o f  t h e  C o m m i t t e e ,  T h a n k  y o u  f o r  t h e  
o p p o r t u n i t y  to t e s t i f y  t o d a y .  M y  n a m e  is T e r r y  B e n n e t t  a n d  I a m  
P r e s i d e n t  o f  A l a s k a  C o a s t w i s e  P i l o t s  (ACP). I h o l d  a m a s t e r s  
l i c e n s e ,  a n y  g r o s s  t o n s  a n d  h a v e  b e e n  p i l o t i n g  in A l a s k a  s i n c e  
1981.

O u r  a s s o c i a t i o n  w a s  f o r m e d  in 19 8 8  b y  m y s e l f  a n d  C a p t a i n  
J o s e p h  W. H o m e r  f o r  t h e  p u r p o s e  of s e e k i n g  e m p l o y m e n t  as p i l o t s  
i n d e p e n d e n t  of S o u t h e a s t e r n  A l a s k a  P i l o t s  A s s o c i a t i o n  (SEAPA). I 
h a v e  p r o v i d e d  c o m m i t t e e  s t a f f  w i t h  d o c u m e n t a t i o n  d e s c r i b i n g  the 
s t r u g g l e  C a p t a i n  H o m e r  a n d  I h a d  t r y i n g  to f i n d  w o r k  f r o m  J u n e  1 9 8 8  
t o  J u n e  1990.

In J u n e  1 9 9 0  C a p t a i n  H o m e r  a n d  I n e g o t i a t e d  a c o n t r a c t  w i t h  
W i n d s t a r  S a i l  C r u i s e s  to p r o v i d e  A l a s k a  p i l o t a g e  s e r v i c e  f o r  o n e  
of  t h e i r  v e s s e l s .  O u r  s u c c e s s f u l  1 9 9 0  s e a s o n  led to n e g o t i a t i o n  
w i t h  t h e  p a r e n t  c o m p a n y  of W i n d s t a r ,  H o l l a n d  A m e r i c a  L ine, a w h o l l y  
o w n e d  A m e r i c a n  c o m p a n y  w h o s e  s t o c k  is p u b l i c l y  traded.

T h i s  p a s t  fa l l  w e  e x p a n d e d  o u r  a s s o c i a t i o n  to s i x  f u l l  s h a r e  
m e m b e r s  a n d  t h r e e  c o n t r a c t  p i l o t s .  T h e  c o m b i n e d  e x p e r i e n c e  of o u r  
g r o u p  is n e a r l y  two h u n d r e d  y e a r s  of a c c i d e n t  f r e e  p i l o t a g e .  S o m e  
of  o u r  m e m b e r s  h a v e  p i l o t e d  in o t h e r  p a r t s  of t h e  w o r l d ,  i n c l u d i n g  
l a r g e  c a r g o  s h i p s  in H a w a i i ,  p a s s e n g e r  s h i p s  in t h e  P a n a m a  C a n a l  
a n d  V L C C 1s in t h e  P e r s i a n  G u lf. T h e  g r o w t h  of A C P  a l l o w e d  f o r  t h e  
s u c c e s s f u l  c o n c l u s i o n  of a c o n t r a c t  b e t w e e n  H A L  a n d  A C P  in w h i c h  
A C P  w i l l  p r o v i d e  d i s p a t c h  s e r v i c e s  f o r  p i l o t s  o n  H A L  c r u i s e  s h i p s  
in S o u t h e a s t  A l a s k a  f o r  t h e  n e x t  f i v e  s e a s o n s .  It is t h e  a i m  of 
A C P  to i n c r e a s e  o u r  m a r k e t  s h a r e  a n d  to t h e  e x t e n t  w e  do, p r o v i d e  
y e a r - r o u n d  s e r v i c e  to o u r  c u s t o m e r s .

W e  s e e  t h i s  b i l l  as a n  a t t e m p t  to p u t  A C P  o u t  of b u s i n e s s  a n d  
to f o r c e  o u r  c u s t o m e r s  b a c k  to S E A P A  f o r  p i l o t s .  W e  b e l i e v e  
S o u t h w e s t  A l a s k a  P i l o t s  A s s o c i a t i o n  (SWAPA) s u p p o r t s  S E A P A ' s  
e f f o r t s  so as to p r e v e n t  o u r  o f f e r i n g  p i l o t a g e  s e r v i c e  to H A L  s h i p s  
in P r i n c e  W i l l i a m  Sound.

T h e  b i l l  s u g g e s t s  t h a t  t h e r e  is a n e e d  f o r  i m p r o v i n g  s a f e t y  
o f  n a v i g a t i o n  a n d  u p g r a d i n g  t r a i n i n g  a n d  e n t r y  s t a n d a r d s ,  but t h e  
b i l l  a t t e m p t s  to p r o v i d e  a n  e c o n o m i c  a n s w e r  a n d  t h e r e b y  e x p o s e s  its 
r e a l  p u r p o s e ,  the e v e n t u a l ,  if n o t  i m m e d i a t e  e l i m i n a t i o n  of 
c o m p e t i t i o n .



P a g e  Two

W e  s u g g e s t  t h a t  t h e  b i l l  be d i s c a r d e d .  F a i l i n g  t h a t  w e  h a v e  
s p e c i f i c  r e c o m m e n d a t i o n s  f o r  a m e n d m e n t s  w h i c h  if m a d e  w o u l d  a l l o w  
A C P  a n d / o r  o t h e r  n e w  p i l o t  g r o u p s  to c o m p e t e  s u c c e s s f u l l y  w i t h  
S E A P A  a n d  SWAPA.



AMENDMENT NO. 1

p. 2 1 .  18 Add: P i l o t  membership o f  the board s h a l l  r o t a t e  e v e n ly
among the  e x i s t i n g  p i l o t  a s s o c i a t i o n s .

AMENDMENT NO. 2
p. 2 1 .  31 D e le te  and keep c u rr e n t  s t a t u t o r y  language.  Comment: 
This  language i s  code f o r  e l i m i n a t i n g  co m p e t it io n  through a r b i t r a r y  
and c a p r i c i o u s  use o f  board a u t h o r i t y  a? in f lu e n c e d  by SEAPA and 
SWAPA. In a d d i t io n  i t  i s  not n e c e s s a r y  s in c e  q u a l i f i c a t i o n s  and 
l i m i t a t i o n s  a l r e a d y  occur  through the l i c e n s e  exam p ro c e s s .

AMENDMENT NO. 3
p. 3 (7) D e le te  a l l .  Replace w ith:  P rovide  a d v ic e  and a s i s t a n c e
to  p i l o t  o r g a n i z a t i o n s  d e s i r i n g  to e s t a b l i s h  or  upgrade t h e i r  p i l o t  
t r a i n i n g  programs.

AMENDMENT NO. 4
p. 3 (9) D e le t e  a l l .  Replace  w ith:  Adopt no r u l e  the r e s u l t  of
which i s  the l i m i t i n g  o f  b u s in e ss  or te rm in a t io n  o f  any p i l o t  
o r g a i n i z a t i o n  e x i s t i n g  in  t h i s  s t a t e  now.

AMENDMENT NO. 5
p. 4 Sec.  08.62.050 Marine P i l o t  C oo rd in ator .  D elete  a l l .  
Replace  w ith :  The department may h i r e  a marine p i l o t  c o o rd in a to r
to  a c t  as an a d v is o r  to  the department on the a d m in is tr a t io n  of  
t h i s  c h a p t e r .  The c o o r d in a t o r  may not be an a c t i v e  p i l o t  in 
A la s k a ,  nor have been a member of  a p i l o t  o r g a n iz a t i o n  in  Alaska 
f o r  t h r e e  y e a r s  p r i o r  to h is  date  o f  h i r e .  Among h i s  d u t ie s  may 
be con d u ct in g  check r i d e s  f o r  p i l o t s  s e e k in g  docking l i c e n s e s .

AMENDMENT NO. 6
p. 4 Sec.  6 D e le te  a l l  and r e p la c e w ith  language of
s t a t u t e .

AMENDMENT NO. 7
p. 4 Sec.  9 (3) D e le te  a l l .

AMENDMENT NO. 8
p. 5 1 .  8 D e le t e :  member o f  a p r o f e s s i o n a l  p i l o t s  o r g a n iz a t i o n ,
and r e p l a c e  w ith  p r o f e s s i o n a l  marine p i l o t .  Comment: Many
e x c e l l e n t  p i l o t s  work on f e d e r a l  l i c e n s e  and would not be e l i g i b l e .



AMENDMENT NO. 9

p. 5 (d) a f t e r  w o r d  of i n s e r t :  a n y  g r o s s  t o n s  a n d  d o c k  v e s s e l s
o f  3 0 , 0 0 0  g r o s s  tons.

A M E N D M E N T  NO. 10

p. 5 S e c  0 8 . 6 2 . 0 9 7  T r a i n i n g  P r o g r a m s  f o r  D e p u t y  M a r i n e  Pilots. 
D e l e t e  a n d  r e p l a c e  w i t h :  U p o n  an  a p p l i c a n t ' s  s u c c e s s f u l  c o m p l e t i o n
o f  t h e  l i c e n s e  e x a m  f o r  t h e  d e p u t y  m a r i n e  p i l o t s  l i c e n s e  the b o a r d  
w i l l  r e c o m m e n d  to t h e  d e p u t y  m a r i n e  p i l o t ' s  o r g a n i z a t i o n  a n  
a p p r o p r i a t e  c o n t i n u i n g  e d u c a t i o n  p r o g r a m .  C o m m e n t :  T h e  d e p u t y
p i l o t  w o u l d  t h e n  be  l i c e n s e d  a n d  q u a l i f i e d  to  w o r k  i m m e d i a t e l y .  
T h e  f u r t h e r  t r a i n i n g  c a n  be a p p l i e d  f l e x i b l y  s i n c e  p i l o t s  entering' 
th e  p r o f e s s i o n  h a v e  d i f f e r i n g  b a c k g r o u n d  e x p e r i e n c e .

A M E N D M E N T  NO. 11

p. 7 Sec. 13 (7) D e l e t e .  C o m m e n t :  a n t i - c o m p e t i t i o n .

A M E N D M E N T  NO. 12

p. 9 (b) D e l e t e  all. C o m m e n t :  N o t  n e c e s s a r y  f o r  s t a t e  to
r e c o g n i z e  r e g i o n a l  o r g a n i z a t i o n .  S t a t e  d o e s  r e c o g n i z e  p i l o t s  as 
i n d i v i d u a l s .  I d e a  o f  a " s o c i a l  c o n t r a c t "  b e t w e e n  S t a t e  a n d  
a s s o c i a t i o n  is n o n s e n s e ,  r e f e r e n c e  s t u d y  + F T C  FLA. c o mment.

A M E N D M E N T  NO. 13

P. 9 (c) D e l e t e  all. R e p l a c e  with: A l l  p i l o t  o r g a n i z a t i o n s  s h a l l
p r o m o t e  s a f e  a n d  e f f i c i e n t  p i l o t a g e  in A l a s k a .  E a c h  o r g a n i z a t i o n  
s h a l l  a p p l y  its a r t i c l e s ,  b y l a w s  or  r u l e s  in a fair, u n i f o r m  a n d  
n o n d i s c r i m i n a t o r y  m a n n e r .  E a c h  p i l o t  o r g a n i z a t i o n  w i l l  c o m p l y  w i t h  
a p p l i c a b l e  s t a t e  a n d  f e d e r a l  laws.

A M E N D M E N T  NO. 14

p. 10 Sec. 23 D e l e t e  all. C o m m e n t : T h i s  w o u l d  g i v e  anti
i m m u n i t y .

A M E N D M E N T  NO. 15

p. 1 (3) D e l e t e  all. C o m m e n t :  T h e  l i c e n s i n g  a n d  r e g u l a t i o n  of
m a r i n e  p i l o t s  h a s  n o t  p r o t e c t e d  t h e  p u b l i c  f r o m  t h e  c o n s e q u e n c e s  
of m a r i n e  c a s u a l t i e s ,  e.g. E x x o n  V a l d e z  a n d  N o r t h  S t a r  c a s u a l t i e s .
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JMMITTEE SUBSTITUTE FOR SPONSOR SUB- 
■ILL NO, 806 ( r e l a t i n g  to  head s, de - e c to rs  o f  d lv L a io n s  o f  p r in c ip a l d e - 
x tc u t iv e  b ranch  and to  members o f  
ind com m iss ions) (page 1042 o f  the 
. Houoc J o u rn a l Supplement No. 5 4 .

'.t ta *  ha* had HOUSE B ILL NO. 933 la o r y  v o te  by th e  q u a l i f i e d  v o te r*  
mdmcnc o f  the  A la ska  S ta tehood  A r t  

to  la n d ) under c o n s id e ra t io n  and 
com m ittee recommends ' i t  do p a s s . 

(C o -C h a lm a n ) . H a l fo rd , c h a t t e r to n , 
.e r  and Z h a r o f f .
to  th e  J u d ic ia r y  Committee.

la  has had HOUSE B ILL NO. 961 < re - 
C oEm erc la l F ish in g  and A g r ic u ltu re  

: f o r  an e f f e c t i v e  d a te ) under con** 
jo r i c y  o f  the  comm ittee recommends 
a COMMITTEE SUBSTITUTE FOR HOUSE d e l e )  and r e p o r t a  I t  back w ith  
a t i o n s .  Freeman (V ic e  C ha irm an ). ;en and Duncan reconmend do p a s s , 
have no recom m endation .
to  th e  R u le *  Committee f o r  p la c e -

•  has had HOUSE B ILL NO, 970 (mak- 
? r la t lo n  f o r  r e g io n a l a q u a c u ltu re  
Ive d a te ) und er c o n s id e ra t io n  and ■owittee recommends I t  be re p la c e d  
5TITUTE FOR HOUSE B ILL NO. 970 e ) ,  and r e p o r t s  i t  back w ith  ln -  
:lo n s« ’ Froeman (V ic e  Chairm an) 
iommend do p a s s . Cuy, Duncan, i have no recomm endation .
to  the  RuleB Committee f o r  p la c e -

UCTION OF CITATIONS

ns were re c e iv e d *
A i r l i e  C. B ruce 
t a t i v e  McKinnon
ia r y  Edna C raw ford  t a r iv e . McKinnon
Una M. B e t ty  M alay 
:a t iv e  McKinnon
were r e f e r r e d  to  <n Che c a le n d a r .

the R u le s  Com-
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INTRODUCTION. FIRST READING AND REFERENCE 
OF HOUSE BILLS

HOUSE BILL NO. 1025 by the  Commerce Comm ittee, e n t i t le d :
■ • "An Act c o n t in u in g  th e  e x is te n c e  o f  

the . Board o f  M a rin e  P i l o t s  and amend­
ing  the  law  r e la c in g  to  i t s  powers 
and r e s p o n s i b i l i t i e s ;  and p ro v id in g  
f o r  an e f f e c t i v e  d a t e . "

was read the f i r a t  tim e w ith  the  fo l lo w in g  committee 
r e p o r t :

The Commerce Committee h as had HB 1025 und e r c on s id e ra ­
t io n  and a m a jo r i t y  o f  th e  com m ittee recommends i t  do 
pasa and a tta c h e s  a l e t t e r  o f  In t e n t .  Concurring*. 
Brown (C h a irm an ), M a lone , O a te rb a c k , H a lfo rd  and 
Munson. Not c o n c u r r in g : R ando lph  recommend* do n o t
paa* and B e ttiEW orth  has no recom m endation .
HB 1025 wa* r e f e r r e d  to  th e  R u le s  
ment on th e  c a le n d a r .

HB1025

Committee f o r  p la c e -

The l e t t e r  o f  In t e n t  on HB 1025 fo l lo w s *

Dear M r. S p e a k e r ;
I t  i s  the  b e l i e f  o f  th e  House Commerce Committee chat 
e n t ry  in t o  th e  M arine  P i l o t s  p r o fe s s io n  has been unneces­
s a r i l y  r e s t r i c t i v e . ' I t  i s  t h e r e f o r e  th e  in t e n t io n  o f  t h i s  comm ittee th a t  th e  B oa rd  o f  M a rin a  P i l o t s  d e ve lo p  an 
a p p re n t ic e  t r a in in g  p rog ram . T h is  p rog ram  sh ou ld  p ro v id e  
an o p p o r tu n ity  to  a l l  q u a l i f i e d  A lasksm s t o  im p a r t i a l ly  
p a r t i c ip a t e  in  t r a i n in g ,  w h ich  when s u c c e s s fu l ly  c om p le ted , 
would' q u a l i f y  them t o  .compete f o r  ar.d o b ta in  a v a i la b le  
p i lo t a g e  p o s i t i o n s ,  X r e p o r t  p r o v id in g  com p le te  d e t a i l *  
f o r  Im p lem en ting  t h i s  p rog ram  s h a l l  b e  p re sen te d  to  th e  
n e x t s e s s io n  o f  th e  L e g i s la t u r e  on  o r  b e fo r e  th e  open ing  
day o f  th e  aeB B lon .

| iV ospactfu lly^ su bm itR ed ,

i •
^ R ep re se n ta t iv e  F re u  Brown 
ChairmanHouse Commerce Committee
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"A:e  fo r  sen a te  concurrent r e s o l u t io n• Che R u le s  Committee:

Che S e c o n d  A m e n d m e n t  to the ,x
f o r  t h e  S a l e  a nd Pu r c h a s e  T

R o y a l t y  O i l  • b e t w e e n  • t he .„rf v':T A la sk a  a n d  The A lpeCco Com-

’* -1tim e end  r e f e r r e d  t o  che R u le s  Com-.
* • •
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o ^ n d c d ,  b y  t h e  R ules Coranittee b y  re-.

a* . •** *•
p ro v in g  th e  eocond' anend- 
\e ag reem en t f o r  t h e .s a le  
ia e  o f  a ta c e  r o y a l t y  o i l  : > J
ie  S t a te  o f  A la sk a  and the  bo’ s tc  jmpany; and p ro v id in g  f o r  <e d a t e . "

ae a n d  r e f e r r e d  to t h e  Rules Commit* ;j
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has h a d  SENATE BILL NO. 294 amended-̂  
.tna R i v e r  h y d r o e l e c t r i c  project; tg 
c o n s i d e r a t i o n  a n d  a  m a j o r i t y  o f  vj 

ids it b e  r e p l a c e d  w i t h  HOUSE COH- -{ 
SENATE BILL NO, 29L (Finance):

%

•■I i
&

B-
&

r
W

"An Act r e la t i n g  to  power p r o je c t s  o f  
th e  A la ska  Power A u th o r ity  and the 
S u a lcna  R iv e r  h y d r o e le c t r ic  p r o je c t :  and p ro v id in g  f o r  an e f f e c t i v e  d a te .

th a t  i t  do paea and a tta ch e s  a  new f i s c a l  n o t e . Con­
c u r r in g : K e c k in s , R og e rs , McKinnon, Cuy, Mosa and
Duncan- Not c o n c u r r in g : Freeman (V ic e  C ha irm an ),Haugen, Sm ith , Montgomery and S c h a e f fe r  have no recom ­
m endation ,

SB 294an waB r e f e r r e d  t o  the Ru lea Committee f o r  p la c e ­
ment on th e  c a le n d a r .
F is c a l n o te  app ea rs  in  Houae J o u rn a l Supplement No. 8 5 .

The R u le s  Committee has had SENATE B ILL NO. 573  (con* 
t in n in g  the. e x is te n c e  o f  th e  Board of K a r in e  P i l o t s  and amending th a  law  r e la t i n g  to  i t s  powers and re s p o n s i­
b i l i t i e s  j e f f e c t i v e  d a te ) under c o n s id e ra t io n  end a m a jo r i t y  o f  th e  com m lttea recommends I t  do p a ss  and 
th a t  th e  House Commerce Committee l e t t e r  o f  in t e n t  on 
HB 1025 (page 1085 o f  the J o u rn a l )  be  adop ted . Con* 
c u r r in g : C o tten  (C h a irm an ), Brown, M i l l e r ,  P a r r  and >
P h i l l i p s .
SB 573 a p p e a rs  on  to d a y ’ s c a le n d a r ,

REPORTS OF SPECIAL COMMITTEES

The FREE CONFERENCE COMMITTEE, which hea had COMMITTEE 
SUBSTITUTE FOR SENATE BILL NO. 114 (R u le a ) emended 
(c o m p e t it iv e  b id d in g  under th e  F i s c a l P rocedu res A ct) 
and HOUSE COMMITTEE SUBSTITUTE FOR COMMITTEE SUBSTI­
TUTE FOR SENATE B ILL  NO. 114 (F in an c e ) amended House 
(same t i t l e )  und er c o n s id e ra t io n  recommends t h a t :

FREE CONFERENCE COMMITTEE SUBSTITUTE 
FOR SENATE B ILL NO. 114 
"An Act r e la t i n g  to  a ta ta  c o n t ra c t ­
in g  and procu rem ent p ro ced u re s , and 
c om p e tit iv e  b idd ing  under the F ie c a l 
P ro cedu re s  A c t ."

SB
294am

be ad op ted .

SB
573

HCSCSSB
114
( f in )
smH

4;
:v
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C o l u m b i a  R i v e r  p i l o t s ’ f e u d  t h r e a t e n i n g  b u s i r o

i

by Tarry McDermott 
Timos staff reporter
K ALAMA, Cowlltr County - Tliere's trouble on the river.

An angry, corro­sive feud Detween two groups of riverboat pilots has broken the normal calm of Columbia River com­merce, threatening businesses, safety and, according to some accounts, lives.
The dispute has made public 

many aspect* of the often in­
tensely private world of the river 
pilots, an exclusive fraternity 
wboae members tavt year guided 
3,000 ships end $12 billion worth 
of oceangoing goods up and 
down the river. ' 
if--; There is a rugged, cowboy sort 
of autonomy among the pilots, 

,who pride tneû elve* on theiranil, exclusivity and indepen-
fdence.Tha w V A  however, 
.aren’t completely wedded to Inde­
pendence. They nave for more 
than a century operated as a 
cartel -  the Columbia River 

Association;'
Sixteen months ago, two pi­

lots. Cordon Howe and Mara 
Nlcms, broke away from the 
ascodadon, wboatfAO members 
had held a monopoly on river 
traffic tor 140 years. Howe and 
Nichols breeched a longshore 
picket hne honored by the other 
pflotaand fbrnted* competing 
orgsnlzition, Lewis and Clark 
Pilotage. They signed an exclu­
sive agreement with one of the 
biggest exporters on the river, 
Peavey Grain Co., a Kakmt- 
based subsidiary of ConAgra, the 
International agribusiness giant.With the exclusive agreement. Howe and Nichols at least poten­tially enriched themselves. They also broke the monopoly, the longshore strike and friendships generations in the making.

Sloe* Lewie and Clark was formed, Howe and Nichols have been immersed in a war with both the longshoremen whose picket line they crossed and, especially, with the other river pilots.In a federal anti-trust and racketeering lawsuit against the CRPA fited in Portland this spring, Howe and Nichols allege . tnelr Dusinew and livea have wn'
• r  — _

threatened Nichols says that after he and Howe formed their company, the immediate reeciion of two old longshoring acquaint­ances was to ask him what sort of anchor he'd make. Other threats have followed, he lays.The threats, the suit alleges, take different forms. Sometimes, the trouble takes the innocent shape of a ship passing unan­nounced in the night, its pilot never acknowledging a snip pilot­ed by Nichols or Howe. Some days trouble comes over the tele­phone in angry sibilant sounds, threatening economic reprisal to companies that do business with Nichols and Howe. Some day* it is a more direct warning to life and limb. •
' On a recent morning, trouble 

wore benign, longihore boots,' 
eight of which stood urunoving on 
the dock at Peavey Grain. The 
dockworkers injJoe the boot# 
Itood for 15 minutes alongside 
the Aegean Dolphin, shuffling 
their feet but little else.Up on the Dolphin's bridge, Howe waited ana seethed, *

HoWe wu eager to move the

big grain ship away from the 
dock and get down river. He 
couldn’t begin until the contrary 
clump of longshoremen untied 
the snip-The Dolphin's Greek captain was agitated and wanted to know why Howe didn’t get under way. Howe was agitated and told the captain he was helpless, Helpless­ness is not a condition he rel­ishes. Movina according to their own clocks, tne dockworkerc eventually untied the Dolphin and set it free. Finally under way. Howe said. *'1 suppose that was just my Imagination."Howe Is regarded even by friends as a pnekiy sort or man. And hi* orneriness I#, tc a large degree, responsible for his cur­rent situation. :;V,;• * f  i' .a'Newf to the,biggest single shipper on the river, ust year, more than 60,000 rail can dumped 250 million bushel# of Midwest grain, primarily corn, Into Peave/s elevators. Almost all of it was loaded onto ships bound for Avia.In October I960, a dispute

,A oar cwrjpr from Japan head# downriver, gufctod by a Columbia Riv 

—   &
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CCntinutid from E 1

hod It?
"W het did I need the money 

for? To hoard it? Prohahly the two 
biggest issues was: I didn't want 
federal pilots on the Columbia 
River and I didn't want people 
manhandling my fellow pilots.”

Piloting I* an old and honored 
maritime profession. Pilot groups 
exist virtually everywhere in the 
world where special knowledge of 
local idiosyncrasies is needed or 
desired fo r safe passage of ships. 
They exist on the theory that a 
ship's oceangoing captain is insuf­
ficiently acquainted with the pecu­
liarities o f local waters, normally 
b a i lo rs  o r Inland seas, to safely 
pilot a ship through them.
• Ships are usually required by 

custom o r taw-.to employ a local 
pilot. .,l
*. In  the Unttw  States, the control 
o f Iplloting was .on* o f the first 
'duties bequeathed to the slates by 
Congress, and local pilots, usually 

;  llcdnsod by the states, have opm t- 
1W  Tin ^oaatal Twaters throughout 
f  jEsfoogatry evtr. since.
.* Five, group* o f pilots -  oech 
working ita own pilot ground* -  
operate in the Northwest. One 

guides ships through Puget 
Two others work In south- 

i A  fourth group 4 w a r the treacherous 
:«tmtch O f water known m the 
• ’Columbia Bar, where the Columbia 
current collides with the Pacific 
Ocean. ,. .
' '  The Cohimbla River Pilots As- •. 

.. socfrtksn takes over ships from tbs. 
bar-'p ilots j i y t h e  mouth of the ; 
O>himbJir« 0  bring* them all the 

•way up the navigable portion of 
the river. A typical trip from 
‘Astoria to Portland Is 85 miles. It is 
6ns o f the longest and its pilots say 
one o f the most difficult stretches 
o f water In the world for oceango­
ing ships.
’ A  typical merchant vessel call­

ing on a Columbia River port 
might have Panamanian registry, a 
Japanese owner, a Greek captain. 
and a Filipino crew. They all have 
local pilots.

Even early explorers of the 
region employed local Chinook 
Indian pilots. And no ship within 
anyone 3 memoty, including Navy 
ships o f various nations, has come 
up river without a local pilot.

"This isn ’t Puget Sound. This 
isn't San Francisco or Chesapeake 
Bay,”  aay» Hum, the pil >i associ­
ation president, "This la 85 miles 

‘ with a 000-foot ditch with Iota of 
rocks and shoals In it.”

The difficulty results, in Urge 
part, from the size of the ships -  w hkh  la Urge -  and the slie of
V **..•■•••- r s ' ' •' *' ' - V.\ V

Cept Donald Hughe* is  th s longsst-ssrvlng pilot In ths Columbia River
the channel -  which is small.

In many waters, the passing of 
two 750-foot-long ships within a 
quarter mile of one another is 
.regarded m  a near-miss collision. 
The Columbia channel Is on ly one- 
tenth of a mile wide. Every passing 
Is a near-miii.

Because of the relatively close 
quarters In which they operate, 

.coordination among pilots on the 
river Is essential. One o f the 
.functions of the CRPA over the 
years hai been to assure the pilots 
nave the training and skills needed 
to negotiate the river. " I don’t want 
to meet a lazy guy in a dense fog,”  
Hum says. "If one doesn’t execute, 
you buy the farm."

"At IW* speed," said pilot 
Hughes, “ if we hit the dock we’d 
go right through it."

Hughes spoke as he tried to 
wedge the Ocean Lily, a Japanese 
log ship. Into a tight berth at 

. Longview. To the uninitiated, the 
Lily was moving imperceptibly, if 
at all, yet Hughes and the snip's 
captain. Jo 0  Yong, were both 
tense.

’ 1 The captain, in fact, kept trying 
to persuade Hughes not to park his 
ship os dote to the one ahead of it 
as Hughes was being asked to do 

• by Port of lOi.gview horbor 
masters. But Yong did not other­
wise interfere. He let the pilot nm 
his ship.

The Lily, like most ships on the

people i 
bia por

on the river that the Colum- 
jia 'ports are involved mainly In 
export. By sheer amount of cargo, 
this is certainly true.

A great majority, o f ths ships 
come In empty nrnf go out loaded 

w o 1with grain and wood. Of those that 
do carry cargo In, the majority are i 
loaded with JiJapanese can.

In one o f the telling mockeries 
o f modem trade, the financial j 
balance of trade on the river Is j 
actually tipped In favor of the j 
imports. The value o f those rela­
tively few cars and ether high-cost 
Imports routinely outpaces the val­
ue of the far greater tonnage of 
raw-material exports.

The men -  and they are all 
men and all white -  entrusted 
with both export and import car­
gos have all been members of 
CRPA Oregon state retains nomi­
nal control over the pilots, setting 
rates and granting licenses. The 
state, however, has not licensed a 
pilot who did not belong to the 
association since it came into 
existence just before the Civil War, 
and pilots only join the association 
through the approval o f its mem­
bers.

(Oregon licenses the pilots rath­
er than Washington largely be­
cause Oregon was there first; also, 
a majority o f the ships that come 
up the Columbia dock on the 
Willamette River, which is entirely 
within Oregon borders.)

The membership vote, which is secret, has huge consequences for
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over work rules arose between 
Peavey and Local 21 of the 
International Longshoremen's 
and Warehousemen’s Union.

The union says its members 
were locked out. Peavey says it 
was struck. Neither the company 
nor the union will answer ques­
tions about the dispute, but it is 
deer from other sources that, for 
whatever reasons, the union be-

fan picketing the Peavey dock, 
he pilots for several days passed 
through the picket lines as they 
always had in the past and moved 

ships. That changed, however, on 
Oct. 25. when, according to other 
pilots, Paul Stevenson, the youn­
gest of the CRPA pilots, was 
jostled and threatened by long­
shoremen after docking an In­
coming ship at the elevator,

The threat -  never specified 
in public r  was strong enough to 
convince other pilots to begin 
honoring tb« pxdtet lines. Ships 
began itacfdng up at the mouth 
of the Columbia. Others were 
stranded at docks along the river. 
Howe, who had been out of town, 
returned to learn what had hap­
pened and was incensed., r  •• r :
• l 'i«.. ;n)r • ;

..•* .« *UV*. . . ’  -

liver Pilot Association member, 
\

----------- L-------------

"The longshoremen pushed a 
couple of our people around, tried 
to intimidate them," Howe says.
"I guess! took that more serious- • 
ly than some'others. 1 couldn't 
take that. I couldn't. 1 wouldn't.
And I won’t . ! hate terrorism and 
Intimidation. Too many people 
have died to give me the right to 
freedom. I take that pretty god- 
darn strong.”

Howe tried to convince the 
rest of the pilots that their re- , 
sponsibility was to move ships.'

"We all felt the ship should be 
moved," says Don Hughes, the 
longest-serving pilot in CRPA.
“We just didn't want to becom? 
scapegoats." • • '

Capt. Glen Hum, prejldent ofci , 
the CRPA, says the plain fact Is » 
the pilots were scared. • >'J

,!U you’re going to go down . 
there and some guy'a going to .’, 
smash your heaa in,yo.g think :• ■,' 
twice about doing ft, M 'Mys.1̂ * *  

Howe declared he.ww 
to move the ship rejpardless.JiH j^: 
chols was the only one to joln'',' r*^1 
him. if: 4 'r,

"We had i  definite othildn ' 
ship should move/’ N lcn oaV  
“ Because we’ve always, mdyt r , 
ships. It’s our Job. I f  w  didn't 
move them, somebody •IrtM W PW - 
golng to. This was a monster step, 
we didn’t make that decision

Two were at aU&iUn.J) 
the making or that dectetem m pihjj 
ey and principle. Howe and NU-. 
cnols are, they swear, men of 
principle. They are. in Nichols' 
phrase, "the last of the dino- ' • 
sau rs"  *’

In less friendly descriptions, - •• 
they are the greediest men on the.’,’' 
river.

As two out of 40 pilots, they 
represented 5 percent of the 
CRPA membership. They now 
control 12 percent of the CRPA's 
former revenue, something in 
excess of $600,000 last yeer. That 
means nothing, says Howe, who 
is 58 and neanng retirement. His 
financial motivation for crossing 
the picket line was. "Zero. Zero. 
Nobody’ll believe that, but that's 
it. That's what everybody says:
I’m greedy. Taking everything I . 
can get. Why should I take every­
thing ! can get whon I already

“ ‘ - I . ■ >»l m — m ,i
Pieaso see PILOTS on E 2 I
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those being voted upon. Once 
member w the association, the^ 
pilot Wtwtitled td 'i pro-rate 

J o f the iwoctetioij’t  pooled tn 
•; • In AfOnwtj ytawKttteptlo^ j 

i earn nWw .then4l4p.0w . I f p.
1 Is deniedV ifiembwthtp1•*'*

The two have never been accepted 
as members of the CRPA ana the 
state h w  had t» hard time deter1 
mining what its standards of quali­
fication. which had been primarily 
membership in the CRPA. ought to- 
be.

C liff AJterman, an attorney fo: 
CRPA, says the monopoly of the 
association is natural He classifies 
it as a public utility, like the gas o? 
electric company.

V irtually everyone involved ir 
any discussion of Howe. Nichol' 
and the CRPA gropes for langu $i 
to describe the split. Almost all cnc 
up with the same metaphor -  
divorce.

The pilots were a family. Howe 
and Nicnols have fractured it.

Says Hughes: "When you have 
a fam ily, a tight-knit group, you 
can call any one o f them at any 
time and they'll come. Like that."

There are oddities in all o f this. 
No one is acting much like family 
these days. The CRPA pilots uni­
form ly describe themselves as ir in 
o f principle, yet they refuse to 
acknowledge th»F< H oW * am. Nl* 
choU m ty tt K*va acted f6> princi­
pled reasons.! The pilots profess 
not to b e  concerned with wealth', 
yet they see in Howe and Nichols 
nothing^n»t the pursuit of it. •. y  
^ vH cw ran d iN lch oU  profess not 
to  hav^ca rtd ,. abw ti money, ,yw  -----  i of nesotlv
Peavey before they moved a single 

y profess to have wanted 
-the ship to keep\ pilots

fw ,* -.m iW  -------------------------
p' How* vrnU Wen*t* ,
1 whole system Into otmfoltoi other word*, to* preserve the>-m6*

They already held iKeusetf'' n o p o ty th e y  are now in court 
. when they left CRPA,(but ‘ trying to dissolve
I i. • .ifU'A U*1 a , *

‘ I .....

CRPA, he has been effectively t 
I barred from piloting ihip̂  bn,!^^. ship 
I: Columbia., £»*■' tOJ
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STATE OF ALASKA 
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT 

BEFORE THE BOARD OF MARINE PILOTS

I n  the M a t t e r  of: 

C a p t a i n
T e r r y  K. Bennett. C a s e  No. M P  91 - 1

A F F I D A V I T  O F  C A P T A I N  T E R R Y  K. B E N N E T T

C a p t a i n  T e r r y  K. Bennett, b e i n g  f i r s t  d u l y  sworn, 

s t a t e s  a n d  a f f i r m s  that:

1. I a m  t h e  a p p l i c a n t  in  the a b o v e - c a p t i o n e d  

p r o c e e d i n g  and h a v e  p e r s o n a l  k n o w l e d g e  of t h e  facts a n d  

c i r c u m s t a n c e s  s t a t e d  in this a f f i d a v i t .

2. As the B o a r d  is aware, I a p p l i e d  for a S t e p  O n e  

L i m i t e d  P i l ot's L i c e n s e  for the w a t e r s  of S o u t h e a s t e r n  A l a s k a  

u n d e r  12 A A C  56.040(a). I h a v e  b e e n  a C o a s t  G u a r d  l i c e n s e d  

m a s t e r  a n d  p i l o t  in t h o s e  w a t e r s  for s i x  ye a r s .  D u r i n g  t hose 

s i x  years, I c o m p l e t e d  19 d o c k i n g s  a n d  35 u n d o c k i n g s  in t h o s e  

w a t e r s  u n d e r  the s u p e r v i s i o n  o f  s t a t e  l i c e n s e d  pil o t s  on  

v e s s e l s  of  over 2 , 0 0 0  g r o s s  tons, w i t h o u t  incident.

3. W i t h i n  the l a s t  year, I c o m p l e t e d  16 d o c k i n g s  and 

15 u n d o c k i n g s  o n  v e s s e l s  of o v e r  2 , 0 0 0  g r o s s  tons in the w a t e r s  

of S o u t h e a s t e r n  A l a s k a  u n d e r  s u p e r v i s i o n  of  a  state l i c e n s e d  

pilot, w i t h o u t  incident.
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4. I a m  not a m e m b e r  of t h e  S o u t h e a s t e r n  A l a s k a  

Pilots' A s s o c i a t i o n  ( " S E A P A " ) . I n  fact, t o g e t h e r  w i t h  a n o t h e r  

pilot, C a p t a i n  J o s e p h  W a r r e n  Homer, I h a v e  b e e n  actively- 

se e k i n g  w o r k  in S o u t h e a s t  A l a s k a  in c o m p e t i t i o n  w i t h  S E A P A  

s i n c e  1988. Last year, a f t e r  two y e a r s  of trying w i t h o u t  a n y  

success, C a p t a i n  H omer a n d  I w e r e  a b l e  to o b t a i n  p i l o t  w o r k  in 

S o u t h e a s t  Al a s k a  o u t s i d e  of SEAPA.

5. It is m y  e s t i m a t e  t h a t  t h r o u g h  t h e  l a s t  season, 

S E A P A  h a d  control of 95% to 100% of the p i l o t  m a r k e t  in 

S o u t h e a s t  Alaska. To m y  k n o w l e d g e ,  C a p t a i n  H o m e r  and I w e r e  

the o n l y  indepe n d e n t  s t a t e - l i c e n s e d  p i l o t s  w h o  h a v e  w o r k e d  in 

S o u t h e a s t  Alaska during the p a s t  s i x  years. T h e  o n l y  p i l o t s  

o t h e r  t h a n  C a p t a i n  H o m e r  w h o  c o u l d  h a v e  s u p e r v i s e d  m y  d o c k i n g s  

a n d  u n d o c k i n g s  during this p e r i o d  w e r e  m e m b e r s  of SEAPA.

6. I  have no p e r s o n a l  a n im o s i t y  tow ards  th e  p i l o t s  

who a re  members o f  SEAPA. In  my o p i n i o n ,  th e  members o f  SEAPA 

i n c lu d e  some o f  th e  m ost e x p e r ie n c e d  and c a p a b le  p i l o t s  a c t i v e  

i n  th e  S t a t e  o f  A la sk a . However, th e  SEAPA members have 

c o n t in u o u s l y  r e fu s e d  t o  s u p e r v i s e  th e  d o c k in g s  and u n d ock in g s  

n e c e s s a r y  f o r  me t o  in c r e a s e  my l i c e n s e .

7. The reason for this h a s  b e c o m e  a p p a r e n t  b y  the 

c o m m e n t s  and c o n duct of S E A P A  m e m b e r s .  L a s t  spring, C a p t a i n  

H o m e r  a n d  I b e g a n  n e g o t i a t i o n s  w i t h  the o w n e r s  of a c r u i s e  

v e s s e l  opera t i n g  in S o u t h e a s t  A l a s k a  to p r o v i d e  p i l o t  s e r v i c e s  

for the 1990 season. A p p a r e n t l y ,  w o r d  of o u r  n e g o t i a t i o n s  

r e a c h e d  SEAPA.

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
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8. On May 31 , 1990, C a p ta in  D a le  O. C o l l i n s ,

P r e s id e n t  o f  SEAPA, t e le p h o n e d  C a p ta in  Homer and m y s e l f  t o  

d i s c u s s  th e  n e g o t i a t i o n s .  C ap ta in  C o l l i n s  s t a t e d  t h a t  i f  we 

b a ck ed  o f f  from n e g o t i a t i o n s ,  he w ou ld  make some e f f o r t s  t o  

h ave  us h i r e d  by SEAPA. When we b a lk e d  a t  t h i s  p r o p o s a l ,  

C a p ta in  C o l l i n s  th r e a t e n e d  t o  " p la y  h a r d b a l l "  and "g o  o u t  and 

c a p t u r e  the  s h i p " .

9 . L a te r  t h a t  day , C a p ta in  C o l l i n s  c a l l e d  a g a in ,  and 

s t a t e d  th a t  SEAPA c o u l d  s t o p  us from  co m p e t in g  w it h  a c o u r t  

a c t i o n  and " a l l  k in d s  o f  r o a d b l o c k s " ,  and c o u l d  c a u s e  th e  

c r u i s e  l i n e  "em barrassm ent" i f  i t  h i r e d  us in s t e a d  o f  SEAPA to  

p r o v id e  p i l o t  s e r v i c e s .  He a l s o  s a id  t h a t  " i f  we b r o u g h t  you  

b a c k ,  T e rry ,  w e 'd  b e  t r a i n i n g  you  up . Y o u 'd  becom e more - -  

y o u 'd  have more o f  a l i c e n s e .  "

10. On A ugust 7 o r  8, 1990, I  was a p p ro a ch e d  by  

C a p ta in  C o l l i n s  on th e  s t r e e t  i n  K e tch ik a n . By t h a t  t im e , 

C a p ta in  Homer and I  w ere  in d e p e n d e n t ly  em ployed  as  p i l o t s  f o r  

th e  c r u i s e  l i n e .  .C a p ta in  C o l l i n s  t o l d  me t h a t  SEAPA w ou ld  

p r e v e n t  me from u p g ra d in g  my l i c e n s e  from  a ch a n n e l  p i l o t  

l i c e n s e  t o  a d o ck in g  l i c e n s e .  He s a id  t h a t  th e  B oard  o f  M arine 

P i l o t s  would "subpeona  th e  c a p t a in "  who s ig n e d  my d o c k in g s  and 

u n d o ck in g s ,  and "make him  t e s t i f y  under o a t h "  a b o u t  th e  

d o c k in g s  and u n d o c k in g s .  He s a id  t h a t  I  s h o u ld  c o n s i d e r  "a  

d e a l "  w ith  SEAPA, and t h a t  i t  was in  my " b e s t  i n t e r e s t "  t o  

r e t u r n  to  work f o r  SEAPA.

A f f i d a v i t  o f  C ap ta in  T e r r y  K. B en n ett  
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11. At th e  November 8 - 9, 1990, Board o f  M arin e  

P i l o t s  m e e t in g ,  C a p ta in  C o l l i n s  spoke t o  th e  B oard a b o u t  my 

re q u e s t  f o r  a w a iv e r .  I t  was my u n d ers ta n d in g  fro m  C o l l i n s '  

comments t h a t  SEAPA p i l o t s  were now w i l l i n g  t o  s u p e r v i s e  my 

d o c k in g s ,  and w ou ld  do  so  t h i s  w in t e r .  The B o a r d 's  l e t t e r  t o  

C apta in  C o l l i n s  o f  November 28, 1990, i n d i c a t e s  t h e  B oard  had 

the same u n d e r s ta n d in g .  (Copy a t ta c h e d  t o  t h i s  a f f i d a v i t  as 

E x h ib it  A ) .

12. I  spoke  w it h  C ap ta in  C o l l i n s  i n  D ecem ber, 1990, 

about t r a v e l i n g  t o  K etch ik a n  as soon  as p o s s i b l e  t o  a c c o m p l is h  

the  f i v e  a d d i t i o n a l  d o c k in g s  and u n d o ck in g s .  He s a i d  t h e r e  

would be  a number o f  v e s s e l  movements betw een  C h r is tm a s  and New 

Y e a r 's ,  and t h a t  I  c o u l d  o b t a in  d o ck in g s  and u n d o c k in g s  du rin g  

th a t  p e r i o d .  I  c o n f i r m e d  t h i s  w ith  a l e t t e r  on December 21, 

1990. (Copy a t ta c h e d  a s  E x h ib it  B ) .

13. R e ly in g  on  C apta in  C o l l i n s '  a d v i c e ,  I  t r a v e l l e d  to  

K etch ikan  a t  p e r s o n a l  expen se  du rin g  the  h o l i d a y s .  On December 

27, 1990, on a r r i v a l  a t  th e  K etch ikan  a i r p o r t ,  I  sp o k e  w ith  two 

SEAPA members, C a p ta in s  B a ld ry  and Sm ith. I  g r e e t e d  C ap ta in  

Smith and a sk ed , "how a r e  y o u ?"  Smith r e p l i e d ,  " I  d o n ' t  know. 

I 'm  w a it in g  t o  f i n d  o u t  what k in d  o f  s h i t  y ou  guys a r e  g o in g  to  

p u l l  on us t h i s  t i m e . "  When I  asked , "What g u y s ? " ,  Smith 

answered, "You and Homer. We heard  a rumor y ou  g u y s  a r e  

com peting  w it h  u s . "  I  s a id ,  "W e ll ,  I 'm  j u s t  h e r e  t o  ta k e  you 

up on th e  o f f e r  o f  d o c k i n g s . "  C ap ta in  Smith tu rn e d  and walked 

away. C ap ta in  B a ld r y  s a i d ,  "W e've heard  t h a t  you  a r e  i n  d i r e c t

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
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c o m p e t i t i o n  w i t h  us." W h e n  I a s k e d  B a l d r y  w h e r e  t h e y  h a d  h e a r d  

that, he  said, "I c a n ' t  s a y."

14. I w e n t  to t h e  S E A P A  o f f i c e  to g e t  i n f o r m a t i o n

a b o u t  ship m o v ements. T h e  b o a r d  i n d i c a t e d  that a log s h i p  was

g o i n g  to b e  m o v e d  f r o m  M e t l a k a t l a  to Wa r d ' s  Cove, w i t h  C a p t a i n  

E d  C r e a s y  as the pilot, o n  D e c e m b e r  28, 1990. I c a l l e d  C a p t a i n  

C r e a s y  and left a m e s s a g e  o n  h i s  a n s w e r i n g  mac h i n e .

15. L a t e r  that day, I s t o p p e d  b a c k  at  the S E A P A  o f f i c e  

a n d  spoke a g a i n  w i t h  C a p t a i n  J o h n  Baldry. H e  said, "Things 

s e e m  to h a v e  c h a n g e d  s i n c e  the A n c h o r a g e  [Board of M a r i n e  

P i l o t s '] m e e t i n g ." C a p t a i n  B a l d r y  i n d i c a t e d  that S E A P A  

e x p e c t e d  "reconcil i a t i o n "  w i t h  m e  a f t e r  the B o a r d  m eeting, but 

that it h a d  n o t  happe n e d .  I t o o k  this to m e a n  t h a t  t h e y  

e x p e c t e d  m e  to g i v e  u p  c o m p e t i n g .  I told B a l d r y  t h a t  I was 

s t i l l  looking for w o r k  for the 1991 season, a n d  that I w a s  just

t h e r e  for the d o c k i n g s  t h e y ' d  offered.

16. I left two c a l l s  for C a p t a i n  Ed  C r e a s y  o n  his 

a n s w e r i n g  machine. A b o u t  8:45 p.m., the h o t e l  d e s k  c l e r k  g a v e  

m e  a m e s s a g e  f r o m  C a p t a i n  C r e a s y  stating, " I ' m  n o t  taking any 

n e w  riders." A t  4:15 a.m., D e c e m b e r  28, 1990, C a p t a i n  C r e a s y  

c a l l e d  m e  and a s k e d  if I h a d  r e c e i v e d  his m e s s a g e .  C a p t a i n  

C r e a s y  said, "I'm s o r r y  b u t  a t  this ti m e  I feel that I c a n n o t  

t r a i n  a competitor."

17. A t  8:30 a.m. o n  D e c e m b e r  28, 1990, I m e t  w i t h  

C a p t a i n  Dale C o l l i n s  to d i s c u s s  the d o c k i n g s .  C o l l i n s  said 

"now that y o u  a r e  a c o m p e t i t o r  t here w o n ' t  b e  a lot of gu y s  in

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
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S E A P A  w h o  w i l l  c o o p e r a t e  o n  d o c k i n g s . "  C o l l i n s  s a i d  th a t  h e  

w o u l d  k e e p  his p e r s o n a l  p r o m i s e  to s u p e r v i s e  m e  in d o c k i n g s  and 

u n d o c k i n g s .  C o l l i n s  t h e n  s p o k e  at s o m e  l e n g t h  a b o u t  the "fate 

of the industry" if t h e r e  are c o m p e t i n g  p i l o t  groups. C o l l i n s  

s a i d  that ship o p e r a t o r s  w o u l d  u s e  c o m p e t i t i o n  to "drive a 

w e d g e  b e t w e e n  us", and that "we'll a l l  m a k e  less m o n e y . "

18. As for the B o a r d  of  M a r i n e  Pilots' request,

C a p t a i n  C o l l i n s  said th a t  the B o a r d  c o u l d  n o t  o r d e r  S E A P A  to 

c o o p e r a t e  w i t h  me. C o l l i n s  said t h a t  w h e t h e r  or n o t  to 

s u p e r v i s e  m y  do c k i n g s  a n d  u n d o c k i n g s  w a s  u p  to e a c h  i n d i v i d u a l  

pilot. C o l l i n s  said t h a t  h e  w o u l d  " s u p e r v i s e "  me, s i n c e  it was 

hi s  p o l i c y  to "give e v e r y o n e  d o c k i n g s , "  b u t  that h e  w o u l d  not 

"train" me.

19. O n  D e c e m b e r  31, 1990, I w e n t  w i t h  C a p t a i n  D a l e  

C o l l i n s  on  a trip from G u a r d  I s l a n d  to W r a n g e l l .  T h e  sh i p  was 

the H y u n d a i  #16, 22,000 GRT, K o r e a n  registry. I w a s  a l l o w e d  to 

do  the d o c k i n g  w i t h  some a s s i s t a n c e  a n d  i n s t r u c t i o n  f r o m  

C a p t a i n  Collins.

20. O n  J a n u a r y  2, 1991, I c a l l e d  t h e  S E A P A  o f f i c e  to

c h e c k  o n  the n e x t  job dispatch. T h e  n e x t  j o b  w a s  a s s i g n e d  to

C a p t a i n  G e o r g e  Porter. I left a m e s s a g e  w i t h  B a r b a r a  Jones, 

t h e  o f f i c e  a d ministrator, asking if I c o u l d  go  o n  the tr i p  and 

d o  the d o c k i n g  or u n d ocking. C a p t a i n  P o r t e r  l e f t  w o r d  w i t h  Ms. 

J o n e s  that: "No, I w i l l  n o t  take B e n n e t t . "

21. L a t e r  on J a n u a r y  2, 1991, I w e n t  to the S E A P A

o f f i c e  in a last a t t e m p t  to a r r a n g e  a n y  m o r e  d o c k i n g s  or

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
J a n u a r y  1 4 ,  1 9 9 1  p .  6



undoc k i n g s .  C a p t a i n  B a r n e y  E l s e n s o h n  left a  m e e t i n g  in the 

c o n f e r e n c e  room a n d  c a m e  out to talk to me. C a p t a i n  E l s e n s o h n  

said chat there w a s  n o  c o n f l i c t  of i n t e r e s t  w h e n  h e  sat o n  the 

B o a r d  of M a r i n e  Pilots a n d  reviewed m y  a p p l i c a t i o n  for a 

l i c ense upgrade. C a p t a i n  E l s e n s o h n  said h e  r e p r e s e n t e d  the 

s t ate w h e n  he  sits o n  the Board, not SEAPA. H e  t h e n  t o l d  m e  

that " c o m p etition in  the p i l o t  i n d u s t r y  is b a d . "  C a p t a i n  

E l s e n s o h n  said that c o m p e t i t i o n  will lead to " c o m p a n y  p i l o t s "  

a n d  an e r o s i o n  of i n d u s t r y  standards.

22. It is m y  f i r m  c o n v i c t i o n  that the m e m b e r s  of S E A P A  

h a v e  no i n t e n t i o n  w h a t s o e v e r  of cooper a t i n g  w i t h  t h e  B o a r d  or 

m y s e l f  in this m a t t e r .  In e v e r y  c o n v e r s a t i o n  I h a d  w i t h  a 

S E A P A  p i l o t  in K e t chikan, the SEAPA p i lot r a i s e d  t h e  s u b j e c t  of 

"competition." I w a s  to l d  d i r e c t l y  and i n d i r e c t l y  t h a t  I w o u l d  

n o t  get a n y  c o o p e r a t i o n  in getting m y  d o c k i n g s  u n t i l  I s t o p p e d  

c o m p e t i n g  w i t h  SEAPA. A g a i n  and again, S E A P A  p i l o t s  i m p l i e d  

that if I "went along" w i t h  SEAPA, or "joined up", or  " c a m e  

b a c k  to the fold", t h e r e  w o u l d  be a v e r y  d i f f e r e n t  a t t i t u d e  on 

the part of S E A P A  p i l ots.

23. I d o  n o t  b e l i e v e  that it is fa i r  for a p e r s o n  to 

b e  r e q u i r e d  to j o i n  a p a r t i c u l a r  p r i v a t e  a s s o c i a t i o n  i n  o r d e r  

to earn h i s  l i v e l i h o o d  i n  the State of Alaska. A s  I s a i d  

above, it is m y  o p i n i o n  that the m e m b e r s  of S E A P A  i n c l u d e  some 

v e r y  fine and c a p a b l e  p i l o t s .  This does n o t  m e a n  t h a t  t h e y

I I I  

I I I

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
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s h o u l d  b e  a l l o w e d  to m o n o p o l i z e  the i n d u s t r y  a n d  k e e p  o t h e r  

c a p a b l e  p i l o t s  out of S o u t h e a s t  Alaska.

F U R T H E R  Y O U R  A F F I A N T  S A Y E T H  NAUGHT.

D a t e d  this d a Y  of January, 1991, a t  ,

W a s h i n g t o n .

C a p t a i n ' T e r r y  K. B e n n e t t

S u b s c r i b e d  and s w o r n  b e f o r e  m e  o n  the d a t e  a n d  a t  the 

p l a c e  a b o v e  written.

N o t a r y  Pu b l i c  ^
C o m m i s s i o n  expires: ~ 7 f(  ? / 5 * * /

A f f i d a v i t  o f  C a p t a i n  T e r r y  K. B e n n e t t
J a n u a r y  1 4 ,  1 9 9 1  p .  8
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Movamber 28, 1990

Captain Dale o. Collins 
Southeastern Alaska Pilots'

Association 
Box 6100
Ketchikan, AK »*>901 

Dear Captain Collins:

At Its  annual seating on November 8-9, 1990, the Board of Marine Pilots 
reviewed the license upgrade application of Captain Terry Bennett. The 
board denied the application hut resolved to request your association’s 
cooperation 1n providing Captain Bennett,the opportunity to meet the 
license upgrade requirements.

Captain Bennett presently holds x Channel Pilot License and has applied 
to upgrade to a United, Step 1, license as a p ilo t on vessals of not 
more than 20,00D gross tons. To qualify for this upgrade, he must submit 
ten dockings and undockings that conform to 12 AAC 56.027.

Because no more than five dockings and five undockings nay be nade under 
the supervision of the same p ilo t, Captain Bennett must perform five 
additional dockings and undockings before receiving a lim ited, Step T, 
license.

The Board of Marine Pilots requests that Southeastern Alaska Pilots' 
Association provide Captain Bennett the opportunity to perform these 
additional dockings and undockings by June 1, 1991. I f  completion is  not 
possible by this date, please notify the board In writing of the date by 
which this may be accomplished.

I f  you have any questions or cowents, please direct them to the board at 
the address above.

Sincerely,

JoAnnt Cummings 
licensing Examiner

JC/dgl8434D
112890a

cc: Terry K. Bennett



December 21, 1990

Captain DaleO. Collins 

Southeastern Alaska Pilots' 

Association 

P.O. Box 6 1 0 0  

Ketchikan, Ak. 99901

Dear Dale,

This is to confirm our phone conversation of Friday December 21, 1990. 

Thank you for your offer of assistance In acquiring the additional 

dockings and undockings required by the Board at their November 

meeting. I expect to be in Ketchikan December 26th and will call or stop 

by your office at that time.ln the me a n t i m e  best wishes for the holidays.

Sincerely,

Terry K. Bennett



THE FOLLOWING DOCUMENT 
HAS NOT BEEN FILMED 

BUT IS AVAILABLE IN THE 
ORIGINAL FILE



S ta tu te s  a n d  R e g u la tio n s

B o a r d  o f  M a r i n e  

P i l o t s

S e p t e m b e r  1 9 9 0

A L A S K A
D E P A R T M E N T  O F  C O M M E R C E  

A N D  E C O N O M I C  D E V E L O P M E N T  
DIVISION Of OCCUPATIONAL LICENSING




