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BILL NO: HB 169
T ITLE :  An a c t  r e l a t i n g  t o  the

i s suance  o f  a sea rch  w a r r an t  
by f a c s i m i l e  machine .

DATE: 3/5/91
CONTACT: Gay le  A. H o r e t s k l

Deputy Commiss ione r  
4 6 5 - 4 3 2 2

E x i s t i n g  law a l l ow s  a j u d i c i a l  o f f i c e r  t o  i s s u e  a sea rch  w a r r a n t  based on 
t e s t im o n y  r e c e i v e d  v i a  phone . HB 169 amends AS 1 2 . 3 5 . 0 1 5  t o  make i t  
c l e a r  t h a t  a se a r ch  w a r r a n t  i s sued  by a j u d i c i a l  o f f i c e r  may be 
t r a n s m i t t e d  by f a c s i m i l e  machine ( " f a x " )  t o  th e  a p p l i c a n t .

The Depar tment o f  P u b l i c  S a f e t y  suppo r t s  HB 169 ,  which m e r e l y  r e c o g n i z e s  
what has been o c c u r r i n g  in  some r u r a l  commun i t i e s .

The Depar tment recommends t h a t  proposed AS 1 2 . 3 5 . 0 1 5  be amended t o  make 
i t  c l e a r  t h a t  the  a p p l i c a t i o n  f o r  a w a r r a n t  c ou ld  be f a x e d  f r om  the  
a p p l i c a n t  t o  the j u d g e ,  as w e l l  as a u t h o r i z i n g  the  judge  t o  f a x  the  
c o m p l t - ' d  w a r r a n t  t o  the  a p p l i c a n t .
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FISCAL NOTE
STATE OF ALASKA Bill No. CSHB 93 (HES)

1991 LEGISLATIVE SESSION

Revision Date: 
Title:

03/20/91
An Act eliminating a requirement that the

Department Affected: 
BRU:

Alaska Court System 
Trial Courts

court consider the flndlngs...of a neutral medlator—chlkl custody Components:
Sponsor: By the Judiciary Committee by request
Requestor: Judiciary_______________________ COMPONENT SERIAL NO. 000 I 000 000 I 768
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND& STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL________ __________ __________ __________ ___________
REVENUE I I I I 1

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary) 
No fiscal impact.

Prepared by: C. S. Christensen III, Staff Counsel Phone: 264-8228
Division: Alaska Court System Date: 03/20/91
Approved by: Arthur H. Snowden, II, Administrative Director (  jClsvC c___
Agency: Alaska Court System Date: 03/20/91
Distribution (by preparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).

Rev 10/90 Page 1 of 1



D IV IS IO N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

P . O .  B o x  Y, J u n e a u , A l a s k a  9 9 8 1 1  

( 9 0 7 )  4 6 5 -3 8 6 7  o r  4 6 5 -2 4 5 0  

F A X  ( 9 0 7 )  4 6 5 -2 0 2 9

T 'c H r e n e s  to : 2 4 0  M a i n  S t re e t  

C o u r t  P la z a ,  R o o m  5 0 0  

M a i l  S t o p  3 1 0 1

M E M O R A N D U M March 8, 1991

SUBJECT:

TO:

FROM:

HB 169’s Effect on Court Rules

Representative Dave Donley 
Chair, House Judiciary Committee 
Attn: Laurie Otto

David R. Dierdorff 
Revisor of Statutes

You have asked whether the provisions of HB 169, relating to the use of facsimile 
machines (FAX) in connection with search warrants, amends a court rule. It is my 
opinion that it does not.

Under the state constitution, the supreme court is given the power to "make and 
promulgate rules governing practice and procedure in civil and criminal cases in all 
courts." Sec. 15, Art. IV, Alaska Constitution. The same provision grants the 
legislature the right, by supermajority, to change these rules.

The supreme court has adopted Rule of Criminal Procedure 38.1(b), which provides:

(b) The provisions of AS 12.35.012 shall govern the issuance of search 
warrants by telephone.

The growth of the use of FAX machines, which are a form of telephonic communica­
tion, led the court system to request a bill making amendments to AS 12.35.012 that 
would allow the use of FAX-transmitted affidavits in connection with applications for 
search warrants, and also authorize the issuance of search warrants by FAX 
machines. That bill is HB 169.

Given thu language of Rule 38.1(b), and the fact that the amendments to AS 12.35.- 
015 merely modify telephonic procedures to keep up with changing technology, it is 
my opinion that the bill does not have the effect of changing a court rule. 
Presumably, the court system could have achieved their goal by amending their rules 
to expressly provide that "telephone" includes "facsimile," but the amendments to 
AS 12.35.015, incorporated by reference within Rule 38.1, will provide better notice



to law enforcement personnel and the judiciary of the proper use of this technology. 
The amendment in bill section 1 to AS 12.35.010 does not alter my opinion, because 
that amendment is only a conforming amendment.

In shcrt, HB 169 does not amend a court rule, it amends a statute that the court 
system has, by rule, deferred to.

Representative Dave Donley
March 8, 1991
Page 2
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JVIaska (Hourt J^gstcm
<S tn tc o f  ^ I n s h a  

OFFICE OF ADMINISTRATIVE DIRECTOR

CHARLES S. CHRISTENSEN III
Staff Counsel

303 K Street 
Anchorage, AK 99501 

(907) 254-8228
M a r c h  3 ,  1991

T h e  H o n o r a b le  D ave D o n l e y  
C h a ir m a n ,  H o u s e  J u d i c i a r y  C o m m it t e e  
P . O .  B o x  V 
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  D o n l e y :

T h a n k  y o u  f o r  s c h e d u l i n g  H o u s e  B i l l  1 6 9 ,  r e l a t i n g  t o  t h e  i s s u a n c e  
o f  a s e a r c h  w a r r a n t  b y  f a c s i m i l e  m a c h in e .

A t  t h e  p r e s e n t  t i m e ,  AS 1 2 . 3 5 . 0 1 5  p r o v i d e s  t h a t  s e a r c h  w a r r a n t s  
m ay b e  i s s u e d  u p o n  s w o r n  o r a l  t e s t i m o n y  c o m m u n ic a te d  b y  
t e l e p h o n e .  A common e x a m p le  i n v o l v e s  a t r o o p e r  i n  a  r e m o t e  
c o m m u n it y  w i t h o u t  a  j u d i c i a l  o f f i c e r  who m u s t  c a l l  a  c o u r t  i n  
a n o t h e r  c o m m u n it y  i n  o r d e r  t o  a p p l y  f o r  a s e a r c h  w a r r a n t .

U n f o r t u n a t e l y ,  t h i s  s t a t u t e  was a d o p t e d  b e f o r e  t h e  common 
a v a i l a b i l i t y  o f  f a c s i m i l e  m a c h in e s .  As a r e s u l t ,  i t  r e q u i r e s  t h e  
a p p l i c a n t  t o  p r e p a r e  a  " d u p l i c a t e  o r i g i n a l  s e a r c h  w a r r a n t "  a n d  
r e a d  i t  v e r b a t i m  t o  t h e  j u d i c i a l  o f f i c e r  a t  t h e  d i s t a n t  l o c a t i o n .  
T h e  j u d i c i a l  o f f i c e r  e n t e r s  w h a t  i s  r e a d  o n  a n  o r i g i n a l  s e a r c h  
w a r r a n t .  I f  t h e  j u d i c i a l  o f f i c e r  makes c h a n g e s  i n  t h e  c o u r s e  o f  
t h e  h e a r i n g ,  t h e  a p p l i c a n t  i s  d i r e c t e d  t o  m o d i f y  t h e  d u p l i c a t e  
o r i g i n a l .  T h e  j u d i c i a l  o f f i c e r  t h e n  s i g n s  t h e  o r i g i n a l  w a r r a n t ,  
i n d i c a t e s  t h e  e x a c t  t i m e  o f  s i g n i n g ,  an d  o r a l l y  a u t h o r i z e s  t h e  
a p p l i c a n t  t o  s i g n  t h e  j u d i c i a l  o f f i c e r ' s  name a n d  e n t e r  t h e  same 
t i m e  o n  t h e  d u p l i c a t e  o r i g i n a l .

A s e a r c h  w a r r a n t  i s  a m in im u m  o f  f o u r  p a g e s  l o n g .  F r e q u e n t l y ,  
a d d i t i o n a l  p a g e s  w i l l  b e  a d d e d  i n  o r d e r  t o  l i s t  t h e  s p e c i f i c  
p r o p e r t y  f o r  w h i c h  t h e  a p p l i c a n t  i s  s e a r c h i n g .  R e a d i n g  t h i s  
d o c u m e n t  i s  t i m e  c o n s u m in g ,  p r o n e  t o  e r r o r ,  a n d  o f t e n  u n n e c e s s a r y  
g i v e n  t h e  t e c h n o l o g i c a l  c h a n g e s  t h a t  h a v e  t a k e n  p l a c e  s i n c e  t h e  
o r i g i n a l  s t a t u t e  was d r a f t e d .



The H o n o r a b le  D ave  D o n le y
M a rch  3 ,  1 9 9 1
P a g e  2

To re m e d y  t h i s  s i t u a t i o n ,  HB 169 p r o v i d e s  t h a t  t h e  j u d i c i a l  
o f f i c e r  may s i m p l y  t r a n s m i t  t h e  o r i g i n a l  s e a r c h  w a r r a n t  b y  
f a c s i m i l e  m a c h in e  t o  t h e  a p p l i c a n t .  T h e  f a c s i m i l e  w a r r a n t  t h e n  
s e r v e s  as a n  o r i g i n a l .  T im e  w i l l  be  s a v e d  b y  a l l  i n v o l v e d  i n  t h e  
p r o c e s s ,  a n d  t h e  a c c u r a c y  o f  t h e  f i n a l  p r o d u c t  w i l l  b e  im p r o v e d .

T h a n k  y o u  f o r  y o u r  c o u r t e s y .  P l e a s e  f e e l  f r e e  t o  c o n t a c t  me i f  
y o u  h a v e  a n y  q u e s t i o n s  o r  c o m m e n ts .

V e r y  t r u l y  y o u r s ,

C. S .  C h r i s t e n s e n  I I I  
S t a f f  C o u n s e l

C S C :b h



IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA
AT_____________________

SEARCH WARRANT NO.__________________

TO: Any Peace Officer
□  Sworn testimony having been given by ________________________

I

I | _An affidavit having been sworn to before me by______________
>

: | Following my finding on the record that there is probable
cause to believe that 1) the presentation o f the applicant's 
affidavit or testimony personally before a judicial o fficer 
would result in delay in obtaining a search warrant and in 
executing the search; and 2) the delay might result in loss 
or destruction of the evidence subject to seizure, recorded 
sworn testimony was given by telephone by ___________________

f

I find probable cause to believe that
L J  on the person of _____________________________________________
j I on the premises known as ____________________________________

_________________________________ at  , Alaska,
there is now being concealed property, namely:

Page 1 o f  4
CR-706 ( 7 / 8 8 )  ( s t . 4 )  AS 1 2 . 3 5 . 0 1 0 - . 1 2 0



and that such property (see AS 12.35.020)
□  i .  is evidence of the particular crime(s) of

SEARCH WARRANT N O .________

□  2. tends to show that
committed the particular crime(s) of

E J  3. is stolen or embezzled property.
□  4. was used as a means of committing a crime.
1 | 5. is in the possession of a person who intends to

use i t  as a means of committing a crime.
is one o f the above types of property and is in
the possession o f _______________________ , to whom
  delivered i t  to conceal it .

n  is evidence of health and safety violations.

YOU ARE HEREBY COMMANDED to search the person or premises named 
for the property specified, serving this warrant, and i f  the 
property be found there, to seize i t ,  holding it  secure pending 
further order of the court, leaving a copy of this warrant, and 
a ll supporting affidavits, and a receipt of property taken. You 
shall also prepare a written inventory of any property seized as 
a result o f the search pursuant to or in conjunction with the 
warrant. You shall make the inventory in the presence of the 
applicant for the warrant and the person from whose possession or 
premises the property is taken, i f  they are present, or in the 
presence of at least one credible person other than the warrant 
applicant or person from whose possession or premises said 
property is taken. You shall sign the inventory and return it  and 
the warrant within 10 days after this date to any judge as 
required by law.
YOU SHALL SERVE THIS WARRANT:

between the hours of 7:00 a.m. and 10:00 p.m.
between the hours of and
at any time of the day or night.

Page 2 of 4CR-706 (7/88) (st.4) AS 12.35.010-.120
SEARCH WARRANT Crim. R. 37



YOU SHALL MAKE THE SEARCH:
1 | immediately.
□  within _______ _ (days) (hours).
I j within 10 days.
| ) contingent upon the happening of the events expected to

occur as set forth in the supporting testimony, speci­
f ic a lly ___________   

SEARCH WARRANT N O ._____________________

(SEAL)

Date Judge ~
__________ ( a . m . ) ( p . m . )    < ______________

"Time Issued Type or Print Judge1s Name

TELEPHONIC SEARCH WARRANTS. I f  this search warrant was 
issued by telephone, the judicial o fficer  named above 
has orally authorized the applicant for this warrant to 
sign the ju d icia l o ffice r 's  name. AS 12.35.015(d).
Time Warrant Served:

RECEIPT AND INVENTORY OF PROPERTY SEIZED

CR-706 (7/88) (st.4) AS 12.35.010-.120
c r’A u r u  T.7A pt? A N T  O r i m .  R .  T7
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RECEIPT AND INVENTORY OF PROPERTY SEIZED

(Continued)

SEARCH WARRANT NO .___

RETURN

I received the attached search warrant on ________________,_19___ ,
and have executed it  as follows:
On ___________   , 1 9 ___ , at (a.m.) (p.m.), I searched
(the person)(the premises) described in the warrant, and I le ft  a
copy of the warrant (with) (at)______________________    .

(person warrant was le ft  with or 
place warrant was le ft)

The above inventory of property taken pursuant to the warrant was
made in the presence of ___________________________________  and of

I swear that this inventory is a true and detailed account of a ll 
property taken by me on the authority of this warrant.

Name and Title
Signed and sworn to before me o n _______________________ , 19_

(SEAL) Judge

Page A o f  A
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STATE OF ALASKA
1991 LEGISLATIVE SESSION

FISCAL NOTE
Bill N o. HB 169

Revision Date:__________________________________
Title: An Act relating to the Issuance of

Sponsor:
Requestor:

search warrant by facsimile machine 
By Judiciary Committee by request 
Judiciary ______

Department Affected: 
BRU:
Components:

Alaska Court System 
Trial Courts

COMPONENT SERIAL NO. \ 000  | 000 | 0 00  | 768

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL | | |

I REVENUE | | |

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a  separate page if necessary) 

No fiscal impact.

Prepared by: C. S. Christensen III. Staff Counsel
Division: Alaska Court System Date: 03/04/91

Phone: 264 -8228

Approved by: Arthur H. Snowden, II, Administrative Director —
Agency: Alaska Court System____________________________  ^ Date: ^  '  03/04/91
Distribution (by preparer): Legislative Finance, Legislative Sponsor,  Requestor, OMB, & Impacted Agency(ies).
Rev 10/90 Page 1 of 1



$BILL NO: HB 169 'W D A T E : 3 / 5 / 9

TITLE: An a c t  r e l a t i n g  t o  the  CONTACT: Gay le  A. H o re t s k l
i s suance  o f  a s e a rch  w a r r a n t  Deputy Commissioner
by f a c s i m i l e  mach ine .  4 6 5 - 4 3 2 2

E x i s t i n g  law a l l o w s  a j u d i c i a l  o f f i c e r  t o  i s s u e  a sea rch  wa r ran t  based on 
t e s t im ony  r e c e i v e d  v i a  phone . HB 169 amends AS 1 2 . 3 5 . 0 1 5  t o  make i t  
c l e a r  t h a t  a s e a r ch  w a r r a n t  i s sued  by a j u d i c i a l  o f f i c e r  may be 
t r a n sm i t t e d  by f a c s i m i l e  machine ( " f a x " )  t o  th e  a p p l i c a n t .

The Depar tment  o f  P u b l i c  S a f e t y  suppo r t s  HB 1 6 9 ,  which m e re ly  r e c ogn i z e s  
what has been o c c u r r i n g  in  some r u r a l  c ommun i t i e s .

The Depa r tment  recommends t h a t  p roposed AS 1 2 . 3 5 . 0 1 5  be amended t o  make 
i t  c l e a r  t h a t  the  a p p l i c a t i on f o r  a w a r r an t  c o u ld  be f a x ed  f r om  the 
a p p l i c a n t  t o  the  j u d g e ,  as w e l l  as a u t h o r i z i n g  the  judge  t o  f a x  the 
comple ted w a r r a n t  t o  the  a p p l i c a n t .
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