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A p r i l  15, 1991

M e m b e r s  o f  the H o u s e  H e a l t h  a nd S o cial S e r v i c e s  Com m i t t e e  

M S  3100

A l a s k a  State Legislature 

Juneau, A K  99811

T hi s  letter is b e i n g  w r i t t e n  in support o f  H o u s e  B i l l  51, which 

will of f e r  p a r o l e  el i g i b i l i t y  to p r e s u m p t i v e  offenders in o u r  C o r ections 

Centers. J u s t  as important, H B  51 w i l l  p r o v i d e  b a d l y  n e e d e d  incentive 

for c o nvicted sex o f fenders to complete t r e a t m e n t  programming.

O u r  A l a s k a  P a r o l e  B o a r d  h as a  p e r c e n t a g e  o f  success ra t e  b e t t e r  t h a n  

the national average. T h e y  are m o r e  t h a n  c a p a b l e  o f  scre e n i n g  this large 

segment o f  p r i s o n  po p u l a t i o n  for pot e n t i a l  p a r o l e  measures. HB 51 provides 

stringent conditions w h i c h  inmates m u s t  m e e t  i n  o r d e r  t o  b e c o m e  eligible 

for parole.

I t  is n e c e s s a r y  for o u r  S t a t e  o f  A l a s k a  t o  p r o vide incentives for 

sex o ffenders t o  complete pr o g r a m m i n g  a nd treatments, so th a t  their 

b eha v i o r  w h e n  t h e y  a re ev e n t u a l l y  rele a s e d  w i l l  b e  proper.

T h a n k  you.

S i n c e r e l y  yours,

TSeA Hr r/s 4
R i c h a r d  H. P a r rish

C o p y  to:

N i i l o  K o p o n e n  

M y  D i s t r i c t  11:

Sen. D r u e  Pearce 

Sen. P a t  R o d e y  

Rep. Dav e  D o n l e y  

Rep. M a x  Grue n b e r g
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S U M M A R Y  O F  
T H E  F I N A L  S E T T L E M E N T  A G R E E M E N T  A N D  O R D E R

( F S A )
C L E A R Y  V .  S M IT H  
3 A N - 8 1 - 5 2 7 4  C iv .

P r e p a r e d  b y  M i c h a e l  J .  S t a r k  
A s s i s t a n t  A t t o r n e y  G e n e r a l

O v e r v i e w

T h e  F S A  i s  a  c o u r t  a p p r o v e d  s e t t l e m e n t  t h a t  w a s  

i m p l e m e n t e d  o n  N o v e m b e r  1, 1 9 9 0  a f t e r  m o r e  t h a n  n i n e  y e a r s  o f  

l i t i g a t i o n .  S e t t l e m e n t  d i s c u s s i o n s  t o o k  p l a c e  o v e r  1 8  m o n t h s  a n d  

c o n s i s t e d  o f  m o r e  t h a n  3 5 0  h o u r s  o f  f a c e - t o - f a c e  n e g o t i a t i o n s .  

T h e s e  n e g o t i a t i o n s  i n v o l v e d  t h e  a c t i v e  p a r t i c i p a t i o n  o f  h i g h  l e v e l  

c o r r e c t i o n s  o f f i c i a l s ;  a n d  d r a f t s ;  o f  t h e  p r o p o s e d  s e t t l e m e n t  w e r e  

c i r c u l a t e d  t o  a n d  c o m m e n t s  s o l i c i t e d  f r o m  c o r r e c t i o n a l  s u p e r i n t e n d ­

e n t s  , t h e  a t t o r n e y  g e n e r a l ' s  o f f i c e ,  t h e  g o v e r n o r ' s  o f f i c e  o n  

p o l i c y  d e v e l o p m e n t ,  a s  w e l l  a s  f r o m  f o r m e r  G o v e r n o r  C o w p c r .  T h e  

e n d  r e s u l t  w a s  a  c o m p r e h e n s i v e  8 3  p a g e  d o c u m e n t  w h i c h  r e s o l v e d  a 

m u l t i t u d e  o f  i s s u e s  i n  t h e  c a s e ,  i n c l u d i n g  a n  a p p e a l  b e f o r e  t h e  

A l a s k a  S u p r e m e  C o u r t  i n v o l v i n g  m o r e  t h a n  2 0  i s s u e s .

T h e  F S A  i s  b r o k e n  d o w n  i n t o  I I  s e c t i o n s  a s  f o l l o w s :

1• C o v e r a g e

I I .  P r i n c i p l e s  o f  J u d i c i a l  I n t e r p r e t a t i o n  a n d  D e f i n i t i o n s

I I I .  F a c i l i t y  R e q u i r e m e n t s
I V .  O p e r a t i o n a l  R e q u i r e m e n t s

V. R i g h t s  a n d  O p p o r t u n i t i e s  T o  3*< P r o v i d e d  I n m a t e s

V I .  R e h a b i l i t a t i o n  P r o g r a m s ;  a n d  S e r v i c e s

V I I .  C l a s s i f i c a t i o n ,  A d m i n i s t r a t i v e  S e g r e g a t i o n ,  D i s c i p l i n e ,  

a n d  G r i e v a n c e . *



V I I I .  O v e r c r o w d i n g

I X. F u t u r e  M o n i t o r i n g ,  M o d i f i c a t i o n  a n d  E n f o r c e m e n t  o f

A g r e e m e n t

X. R e s o l u t i o n  o f  P e n d i n g  A p p e a l s  a n d  C l a i m s

X I .  P l a i n t i f f s 1 F e e s  a n d  C o s t s ,  a n d  R e l e a s e  o f  P l a i n t i f f s '
C o u n s e l

W h i l e  t h e  F S A  i s  o b v i o u s l y  o r g a n i z e d  a l o n g  s u b j e c t  m a t t e r  l i n e s ,  

s o m e  c o m m e n t s  a r e  c o m m o n  t o  a  n u m b e r  o f  s e c t i o n s  w h i c h  c r o s s  t h e s e  

s u b j e c t  l i n e s .

F i r s t ,  a s i g n i f i c a n t  n u m b e r  o f  t h e  p r o v i s i o n s  i n  t h e  F S A  

w e r e  a l r e a d y  r e q u i r e d  b y  e a r l i e r  o r d e r s  o f  t h e  c o u r t  i n  t h i s  c a s e ,  

b y  A l a s k a ’s s t a t u t e s ,  o r  b y  t h e  f e d e r a l  o r  s t a t e  c o n s t i t u t i o n s .  

T h u s ,  t h e  F S A  d o e s  n o t  c h a n g e  t h i s  s e t t l e d  l a w .  T h e s e  p r o v i s i o n s  

a d d r e s s  s u c h  s u b j e c t s  u n d e r  S e c t i o n  I I I  a s :  h e a t ,  l i g h t i n g  a n d  

v e n t i l a t i o n ,  n o n - s m o k i n g  a r e a ,  p l u m b i n g ,  g y m n a s i u m / r e c r e a t i o n  a r e a ,  

l a w  l i b r a r y ,  v i s i t a t i o n  r o o m s ,  a n d  a t t o r n e y - c l i e n t  r o o m s ;  u n d e r  

S e c t i o n  I V  a s :  s t a f f i n g ,  s t a f f  t r a i n i n g ,  f i r e  a n d  l i f e  s a f e t y ,  

s a n i t a t i o n ,  i n m a t e  p e r s o n a l  h y g i e n e ,  i n m a t e  c l o t h i n g ,  b e d d i n g ,  

h o u s i n g ,  f o o d  s e r v i c e s ,  m e d i c a l  a n d  d e n t a l  c a r e ,  a n d  m e n t a l  h e a l t h  

s e r v i c e s ;  u n d e r  S e c t i o n  V  a s :  e x e r c i s e  a n d  r e c r e a t i o n ,  v i s i t a t i o n ,  

t e l e p h o n e  c o m m u n i c a t i o n ,  m a i l  c o m m u n i c a t i o n ,  i n m a t e  i n f o r m a t i o n ,  

a c c e s s  t o  c o u r t s  a n d  l e g a l  s e r v i c e s ,  a c c e s s  t o  t h e  l a w  l i b r a r y  a n d  

l e g a l  m a t e r i a l s ,  a n d  r e l i g i o u s  f r e e d o m ;  u n d e r  S e c t i o n  V I  a s :  

a v a i l a b i l i t y  o f  p r o g r a m s  f o r  f e m a l e  i n m a t e s ,  c o u n s e l i n g ,  l i f e s k i l l s  

p r o g r a m ,  e d u c a t i o n a l  s e r v i c e s ,  v o c a t i o n a l  t r a i n i n g / w o r k  p r o g r a m s ,  

r e h a b i l i t a t i o n  s e r v i c e s ,  s p e c i a l  w o m e n ' s  s e r v i c e s ,  p r e r e l e a s e  

a s s e s s m e n t s ,  p a r o l e  p l a n n i n g ,  p a r t i c i p a t i o n  i n  p r o g r a m s  a n d  

s e r v i c e s ,  a n d  p r o g r a m  s u p e r v i s i o n :  u n d e r  S e c t i o n  V I I  a s :

c l a s s i f i c a t i o n ,  a d m i n i s t r a t i v e  s e g r e g a t i o n ,  d i s c i p l i n e ,  a n d  h e a r i n g  

a d v i s o r s .

S e c o n d l y ,  a  s i g n i f i c a n t  n u m b e r  o f  t h e  p r o v i s i o n s  i n  t h e  

F S A  m e r e l y  r e s t a t e  p r a c t i c e s  f o l l o w e d  f o r  y e a r s  b y  t h e  d e p a r t m e n t  

o f  c o r r e c t i o n s  b e c a u s e  t h e y  a r e  b a s e d  o n  p r i n c i p l e s  o f  s o u n d  

c o r r e c t i o n a l  m a n a g e m e n t .  W h i l e  I w i l l  n o t  l i s t  t h e s e  p r o v i s i o n s  

i n  t h i s  s u m m a r y ,  t h e y  a r e  a d d r e s s e d  i n  t h e  d e p a r t m e n t ' s  r e g u l a t i o n s  

a n d  p o l i c y  a n d  p r o c e d u r e s .  I a m  a v a i l a b l e  t o  d i s c u s s  t h e s e  

p r o v i s i o n s  i n  m o r e  d e t a i l  i f  t h a t  i s  y o u r  d e s i r e .

L a s t l y ,  a  c o n s i d e r a b l e  c o s t  s a v i n g s  w a s  r e a l i z e d  b y  t h e  

s e t t l e m e n t  o f  t h i s  c a s e  d u e  t o  t h e  a v o i d a n c e  o f  t h e  l e n g t h y  

l i t i g a t i o n  t h a t  w o u l d  h a v e  o c c u r r e d  h a d  t h e  d e p a r t m e n t  p u r s u e d  i t s  

a p p e a l  o f  t h e  t r i a l  c o u r t ' s  d e c i s i o n  w h i c h  f o l l o w e d  t h e  t r i a l  i n  

t h i s  c a s e  i n  1 9 8 4 .  B e c a u s e  o f  t h e  p a s s a g e  o f  t i m e  s i n c e  t h e  t r i a l  

i n  t h i s  c a s e ,  t h e  s u p r e m e  c o u r t  w o u l d  h a v e  r e m a n d e d  t h e  c a s e  t o  t h e  
t r i a l  c o u r t  t o  u p d a t e  t h e  r e c o r d .  T h i s  w o u l d  h a v e  r e s u l t e d  i n

F e b r u a r y  2 1 ,  1 9 9 1
P ag e  2



e s s e n t i a l l y  a n o t h e r  t r i a l . 1 T h e  l i t i g a t i o n  c o s t s  t h a t  w e r e  

a v o i d e d  a r e  s e p a r a t e  a n d  a p a r t  f r o m  t h e  c o s t s  t h a t  w e r e  l i k e l y  t o  

r e s u l t  f r o m  a n  a d v e r s e  o r d e r  o f  t h e  c o u r t ,  p a r t i c u l a r l y  i n  t h e  
a r e a s  o f  m e n t a l  h e a l t h  a n d  o v e r c r o w d i n g .

F e b r u a r y  2 1 ,  1 9 9 1
P ag e  3

M a j o r  I s s u e s  A d d r e s s e d  i n  t h e  F S A

A s  i s  e v i d e n t  b y  t h e  p r i o r  d i s c u s s i o n  a s  w e l l  a s  a r e v i e w  

o f  t h e  t a b l e  o f  c o n t e n t s  o f  t h e  F S A ,  m o s t  o f  t h e  i s s u e s  a d d r e s s e d  

i n  t h e  F S A  a r e  f a i r l y  i n n o c u o u s ,  a n d  s i m p l y  r e s t a t e  m u c h  o f  w h a t  

t h e  d e p a r t m e n t  i s  o b l i g a t e d  t o  d o  a n y w a y .  T h e r e  a r e  a  n u m b e r  o f  

p r o v i s i o n s ,  h o w e v e r ,  w h i c h  h a v e  f i s c a l  i m p a c t  a n d  a r e  t h e r e f o r e  

p o t e n t i a l l y  c o n t r o v e r s i a l .  A  d i s c u s s i o n  o f  t h e s e  i s s u e s  f o l l o w s .

N e w  F a c i l i t y  f o r  W o m e n

P a r a g r a p h  I I I .  L  o n  p a g e  8 o f  t h e  F S A  o b l i g a t e s  t h e  

d e p a r t m e n t  t o  e s t a b l i s h  a n  a d d i t i o n a l  f a c i l i t y  o r  d e v o t e  p a r t  o f  a n  

e x i s t i n g  f a c i l i t y  f o r  l o n g - t e r m  s e n t e n c e d  w o m e n ,  t o  b e  i n  o p e r a t i o n  

n o  l a t e r  t h a n  J u l y  1, 1 9 9 4 .  I n  t h e  e v e n t  t h e  d e p a r t m e n t  d o e s  n o t  

r e c e i v e  s u f f i c i e n t  f u n d i n g  b y  J u l y  1, 1 9 9 1  t o  d e s i g n  t h e  f a c i l i t y ,  

o r  s u f f i c i e n t  f u n d i n g  b y  J u l y  1, 1 9 9 2  t o  c o n s t r u c t  t h e  f a c i l i t y ,  

t h e  p l a i n t i f f s  h a v e  r e s e r v e d  t h e  r i g h t  t o  b r i n g  a n  a c t i o n  

c h a l l e n g i n g  t h e  d e p a r t m e n t ' s  p o l i c i e s  a n d  p r a c t i c e s  t o w a r d  l o n g ­

t e r m  s e n t e n c e d  w o m e n  o f f e n d e r s . 2 T h e  l e g i s l a t u r e  r e t a i n s  t h e  

a u t h o r i t y  t o  a p p r o p r i a t e  t h e  n e c e s s a r y  f u n d s  o r  n o t ,  a s  i t  d e e m s  

f i t .

M e n t a l  H e a l t h  C a r e

P a r a g r a p h s  I V .  K .  4 - 7  o n  p a g e s  2 1 - 2 3  o f  t h e  F S A  o b l i g a t e  

t h e  d e p a r t m e n t  t o  e s t a b l i s h  a  3 0  b e d  f o r e n s i c  u n i t  t o  p r o v i d e  

i n t e n s i v e  i n p a t i e n t  m e n t a l  h e a l t h  t r e a t m e n t  f o r  a c u t e l y  a n d  
c h r o n i c a l l y  m e n t a l l y  i l l  i n m a t e s  w h o  c a n n o t  a d e q u a t e l y  f u n c t i o n  i n  

t h e  g e n e r a l  i n m a t e  p o p u l a t i o n .  T h e  p r o v i s i o n s  r e q u i r e  t h a t  t h e  

f a c i l i t y  b e  s t a f f e d  b y  a  n u m b e r  o f  m e n t a l  h e a l t h  p r o f e s s i o n a l s  a n d  

c o r r e c t i o n a l  s t a f f .

1 T h e  t r i a l  i n  t h i s  c a s e  t o o k  p l a c e  i n  1 9 8 4 ,  a n d  l a s t e d  

a l m o s t  t w o  m o n t h s .

2 T h e  d e p a r t m e n t ' s  F Y  9 1  b u d g e t  c o n t a i n e d  a n  a p p r o p r i a t i o n  

f o r  t h e  d e s i g n  o f  t h e  w o m e n ' s  f a c i l i t y  i n  J u n e a u .  S o m e  q u e s t i o n  
e x i s t s  a s  t o  t h e  a p p r o p r i a t i o n  s i n c e  t h e  d e p a r t m e n t ' s  p l a n  t o  

c o n s t r u c t  t h e  f a c i l i t y  i n  J u n e a u  h a s  b e e n  m o d i f i e d ,  a n d  i t  i s  n o w  

p l a n n e d  f o r  t h e  A n c h o r a g e  b o w l  a r e a .



T h i s  u n i t  w a s  r e c e n t l y  o p e n e d  b y  t h e  d e p a r t m e n t  b y  v i r t u e  
o f  h a v i n g  r e c e i v e d  s i x - m o n t h  f u n d i n g  b v  t h e  l a s t  l e g i s l a t u r e .  T h e  

d e p a r t m e n t  c o n v e r t e d  o n e  o f  i t s  h o u s i n g  m o d u l e s  a t  t h e  C o o k  I n l e t  

P r e t r i a l  F a c i l i t y  ( C I P T )  s o  a s  t o  a c c o m m o d a t e  t h i s  o b l i g a t i o n .  In 

o r d e r  t o  r e m a i n  i n  c o m p l i a n c e  w i t h  t h i s  r e q u i r e m e n t ,  t h e  d e p a r t m e n t  

m u s t  r e c e i v e  f u l l  f u n d i n g  i n  i t s  F Y  9 2  b u d g e t  f o r  t h e  f o r e n s i c  u n i t  
s t a f f  p o s i t i o n s .

P a r a g r a p h  I V .  K .  9 o n  p a g e  2 3  o f  t h e  F S A  o b l i g a t e s  t h e  

d e p a r t m e n t  t o  s e e k  f u n d i n g  f o r  t h e  e s t a b l i s h m e n t  o f  a  h a l f w a y  h o u s e  

f o r  m e n t a l l y  i l l  o f f e n d e r s .  T h e  d e p a r t m e n t  r e c e i v e d  $ 4 0 0 , 0 0 0  f r o m  

t h e  l a s t  l e g i s l a t u r e ,  a s  d i d  t h e  d e p a r t m e n t  o f  h e a l t h  a n d  s o c i a l  

s e r v i c e s ,  t o  j o i n t l y  f u n d  t h e  f a c i l i t y .  T h e  d e p a r t m e n t  h a s  s e n t  

o u t  R F P s  o n  t w o  o c c a s i o n s  f o r  t h i s  p u r p o s e ,  b u t  h a s  n o t  r e c e i v e d  

a n y  b i d s  t o  p r o v i d e  s u c h  a  f a c i l i t y  f o r  a n y t h i n g  a p p r o a c h i n g  t h e  

$ 8 0 0 , 0 0 0  t h a t  i s  a v a i l a b l e .  T h e  d e p a r t m e n t  i s  p r e s e n t l y  e v a l u a t i n g  
i t s  o p t i o n s .

P a r a g r a p h  I V .  K .  1 0  o n  p a g e  24 o f  t h e  F S A  o b l i g a t e s  t h e  

d e p a r t m e n t  t o  c o n d u c t  a  c o m p r e h e n s i v e  a s s e s s m e n t  o f  t h e  m e n t a l  

h e a l t h  n e e d s  o f  i t s  i n m a t e  p o p u l a t i o n  b y  J u l y  1, 1 9 9 1 ,  a n d  to

s u b m i t  a  f u n d i n g  r e q u e s t  t o  t h e  l e g i s l a t u r e  f o r  a n y  a d d i t i o n a l  

s t a f f i n g  o r  f a c i l i t i e s  t h a t  m a y  b e  n e c e s s a r y  t o  p r o v i d e  a p p r o p r i a t e  

h o u s i n g ,  c a r e ,  a n d  p r o g r a m m i n g  f o r  m e n t a l l y  i l l  o f f e n d e r s .

T h i s  p o r t i o n  o f  t h e  F S A  a v o i d e d  l i t i g a t i o n  w h i c h  w a s  

l i k e l y  t o  r e s u l t  i n  c o u r t - o r d e r e d  r e m e d i e s  r e q u i r i n g  t h e  

e x p e n d i t u r e  o f  c o n s i d e r a b l y  m o r e  r e s o u r c e s  t h a n  r e q u i r e d  b y  t h e  

F S A .  A s  a  r e s u l t  o f  t h e  n a t i o n w i d e  t r e n d  t o w a r d  d e i n s t i t u t i o n ­

a l i z a t i o n  o f  m e n t a l l y  i l l  p e r s o n s  i n  t h e  l a s t  1 0 y e a r s ,  m a n y  p e o p l e  

f o r m e r l y  h a n d l e d  b y  t h e  c i v i l  m e n t a l  h e a l t h  s y s t e m  h a v e  e n d e d  u p  i n  

t h e  c r i m i n a l  j u s t i c e  s y s t e m .  A l a s k a  i s  n o  e x c e p t i o n ;  a n d  i t  i s  

e s t i m a t e d  t h a t  1 0 - 2 5  p e r  c e n t  o f  t h e  i n m a t e  p o p u l a t i o n  i s  m e n t a l l y  

i l l  a n d  i n  n e e d  o f  m e n t a l  h e a l t h  s e r v i c e s .  A c c o r d i n g l y ,  t h e  

l e g i s l a t u r e ' s  p o s i t i v e  r e s p o n s e  t o  t h i s  a r e a  o f  t h e  F S A  is 

i m p o r t a n t  i n  b o t h  r e s p o n d i n g  t o  t h e  s e r i o u s  n e e d  t h a t  e x i s t s  a n d  i n  
a v o i d i n g  t h e  m o r e  c o s t l y  e x p e n d i t u r e  o f  r e s o u r c e s  t h a t  i s  l i k e l y  t o  

r e s u l t  f r o m  l i t i g a t i n g  t h e  i s s u e s  i f  t h e  d e p a r t m e n t ' s  r e q u e s t s  f o r  

f u n d i n g  a r e  n o t  g r a n t e d .

F e b r u a r y  2 1 ,  1 9 9 1
P a g e  4

E d u c a t i o n  a n d  V o c a t i o n a l  T r a i n i n g

P a r a g r a p h s  V T .  d .  2 - 5  o n  p a g e s  4 5 - 4 7  o f  t h e  F S A  r e q u i r e  
t h e  d e p a r t m e n t  t o  p r o v i d e  a  p o s t s e c o n d a r y  d e g r e e  p r o g r a m  a t  f i v e  

f a c i l i t i e s  b y  S e p t e m b e r  1 9 9 0 ,  a n d  t o  e x p a n d  t h e  p r o g r a m  t o  a t  l e a s t  

o n e  f a c i l i t y  i n  b o t h  t h e  n o r t h e r n  a n d  s o u t h e a s t e r n  r e g i o n s  b y  

S e p t e m b e r  1 9 9 1 .  T h i s  r e q u i r e m e n t  i 3  a  c a r r y o v e r  f r o m  a n  o r d e r  o f  
t h e  c o u r t  i s s u e d  i n  1 9 8 3 ,  b u t  i s  n o t  a s  o n e r o u s  a s  i t  m i g h t  s e e m .  

U n d e r  t h e s e  p r o v i s i o n s ,  t h e  d e p a r t m e n t  i s  o n l y  o b l i g a t e d  t o  p a y  f o r  

t h e  a d m i n i s t r a t i v e  c o s t s  o f  t h e  p r o g r a m ,  w h i c h  c o n s i s t  p r i m a r i l y  o f



c o m p u t e r  a n d  c a b l e  h o o k u p  f e e s ,  p u r c h a s e  a n d  i n s t a l l a t i o n  o f  
s a t e l l i t e  d i s h e s ,  a n d  s a t e l l i t e  u s e r  f e e s  ( t h e  p r o g r a m  i s  d e l i v e r e d  

t h r o u g h  t e l e c o n f e r e n c e  a n d  v i d e o  p r e s e n t a t i o n ) . 3 T h e  i n m a t e s  w h o  

p a r t i c i p a t e  i n  t h e  p r o g r a m  a r e  r e q u i r e d  t o  p a y  f o r  t h e i r  o w n  

t u i t i o n  a n d  b o o k s  t h e  s a m e  a s  o r d i n a r y  c i t i z e n s .  M a n y  o f  t h e  R O  o r  

s o  i n m a t e s  t h a t  a r e  e n r o l l e d  i n  t h i s  p r o g r a m ,  w h i c h  l e a d s  t o  a n  

a s s o c i a t e  o f  a p p l i e d  s c i e n c e  d e g r e e  i n  b u s i n e s s  c o m p u t e r  

i n f o r m a t i o n  s y s t e m s ,  o b t a i n  t h e  n e c e s s a r y  r e s o u r c e s  b y  a p p l y i n g  f o r  

a  f e d e r a l  g r a n t .  I n i t i a l  r e s p o n s e s  t o  t h e  p r o g r a m  h a v e  b e e n  

e x t r e m e l y  p o s i t i v e ;  a n d  t h e  d e p a r t m e n t  i s  h o p e f u l  t h a t  

p a r t i c i p a t i n g  i n m a t e s  w i l l  h a v e  a  l o w  r a t e  o f  r e c i d i v i s m  a f t e r  

r e l e a s e .

P a r a g r a p h  V I .  E  o n  p a g e  4 7  o f  t h e  F S A  o b l i g a t e s  t h e  

d e p a r t m e n t  t o  p r o v i d e  s o m e  f o r m  o f  v o c a t i o n a l  t r a i n i n g  a t  e a c h  
s e n t e n c e d  f a c i l i t y  b y  J u l y  1, 1 9 9 2 .  I n  a d d i t i o n ,  t h e  d e p a r t m e n t  is 

r e q u i r e d  t o  a s s e s s  e a c h  o f  i t s  v o c a t i o n a l  t r a i n i n g  p r o g r a m s  t o  

d e t e r m i n e  w h i c h  c a n  b e  c e r t i f i e d  b y  t h e  U n i v e r s i t y  o f  A l a s k a ,  a  

t r a d e  u n i o n ,  o r  o t h e r  c e r t i f y i n g  e n t i t y  s u c h  a s  t h e  U . S .  D e p a r t m e n t  

o f  L a b o r .  T h e  d e p a r t m e n t  i s  o b l i g a t e d  t o  s e e k  t h e  n e c e s s a r y  

f u n d i n g  t o  e n s u r e  t h a t  c e r t i f i e d  p r o g r a m s  e x i s t  i n  a l l  s e n t e n c e d  

f a c i l i t i e s  b y  J u l y  1, 1 9 9 2 .  T h e  d e p a r t m e n t  h a s  a l r e a d y  o b t a i n e d  

c e r t i f i c a t i o n  f o r  a  n u m b e r  o f  i t s  v o c a t i o n a l  t r a i n i n g  p r o g r a m s ,  a n d  

i s  p r e s e n t l y  a s s e s s i n g  i t s  o t h e r  p r o g r a m s  t o  d e t e r m i n e  w h a t  s t e p s  

a n d  c o s t s  m a y  b e  n e c e s s a r y  t o  h a v e  t h e m  c e r t i f i e d .

F e b r u a r y  2 1 ,  1 9 9 1
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O v e r c r o w d i n g

T h e  m o s t  i m p o r t a n t  i s s u e  a d d r e s s e d  i n  t h e  F S A  i s  p r i s o n  

o v e r c r o w d i n g .  S i n c e  o v e r c r o w d i n g  h a s  t h e  p o t e n t i a l  f o r  a d v e r s e l y  

a f f e c t i n g  e v e r y  f a c e t  o f  c o r r e c t i o n a l  a d m i n i s t r a t i o n ,  t h e  p a r t i e s  

d e v o t e d  m o r e  t i m e  a n d  e f f o r t  o n  r e s o l v i n g  t h i s  i s s u e  t h a n  a n y  o t h e r  

i n  t h e  c a s e .

S e c t i o n  V I I I  o n  p a g e s  6 9 - 7 7  a n d  p a r a g r a p h  I X .  B . 4 ( c )  o n  

p a g e  8 3  o f  t h e  F S A  a d d r e s s  o v e r c r o w d i n g . 4 S e c t i o n  V I I I  a d d r e s s e s  

t h i s  i s s u e  i n  t w o  w a y s .

F i r s t ,  i n  o r d e r  . t o  p r o t e c t  a g a i n s t  c r o w d i n g  i n  s t a t e  

c o r r e c t i o n a l  f a c i l i t i e s ,  t h e  d e p a r t m e n t  i s  o b l i g a t e d  t o  s e e k  

l e g i s l a t i v e  a p p r o v a l  f o r  a  p r i s o n  o v e r c r o w d i n g  e m e r g e n c y  a c t  d u r i n g  

t h e  1 9 9 1  l e g i s l a t i v e  s e s s i o n .  T h i s  b i l l ,  w h i c h  h a s  b e e n  d r a f t e d  

a n d  i s  p r e s e n t l y  u n d e r g o i n g  r e v i e w  i n  t h e  g o v e r n o r ' s  o f f i c e ,

3 M a n y  o f  t h e  a d m i n i s t r a t i v e  c o s t s  a r e  o n e  t i m e  f e e s .

4 P a r a g r a p h  I I I .  G  o n  p a g e s  6 - 7  o f  t h e  F S A  a d d r e s s e s  c e l l  
s i z e  a n d  d a y r o o m  s p a c e ,  w h i c h  a r e  b a s e d  o n  t h e  s t a n d a r d s  

a r t i c u l a t e d  i n  s e c t i o n  V I I I  o f  t h e  F S A .



p r o v i d e s  a t w o - s t e p  m e c h a n i s m  f o r  r e l i e v i n g  p r i s o n  o v e r c r o w d i n g .  

I f  t h e  p r i s o n  p o p u l a t i o n  i n  t h e  s t a t e  c o r r e c t i o n a l  s y s t e m  e x c e e d s  
i t s  m a x i m u m  c a p a c i t y  f o r  a  4 5 - d a y  p e r i o d ,  c e r t a i n  p r i s o n e r s  n o t  

o t h e r w i s e  e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e  b e c o m e  p a r o l e  e l i g i b l e  

a f t e r  s e r v i n g  a t  l e a s t  h a l f  t h e i r  s e n t e n c e s .  P r i s o n e r s  c o n v i c t e d  

o f  t h e  m o s t  s e r i o u s  f e l o n y  o f f e n s e s  a r e  n o t  e l i g i b l e  f o r  t h i s  
s p e c i a l  p a r o l e  c o n s i d e r a t i o n .

I f  t h e  p a r o l e  e l i g i b i l i t y  o f  t h e s e  o f f e n d e r s  h a s  n o t  

h e l p e d  t o  p r o v i d e  a d e q u a t e  r e l i e f  s u c h  t h a t  t h e  p r i s o n  p o p u l a t i o n  

h a s  d r o p p e d  b e l o w  i t s  m a x i m u m  c a p a c i t y  w i t h i n  f o u r  m o n t h s ,  t h e n  

c e r t a i n  l o w e r  r i s k  o f f e n d e r s  w i t h i n  1 2 0  d a y s  o f  t h e i r  r e l e a s e  d a t e ,  

w h o  h a v e  s e r v e d  a t  l e a s t  h a l f  t h e i r  s e n t e n c e s ,  w o u l d  b e  r e l e a s e d  
e a r l y  i n t o  s u p e r v i s e d  p r o b a t i o n  o r  p a r o l e .  T h e  b i l l  m a k e s  c l e a r  

t h a t  n o  p r i s o n e r  b e c o m e s  e l i g i b l e  f o r  s p e c i a l  d i s c r e t i o n a r y  p a r o l e  

c o n s i d e r a t i o n  o r  f o r  e a r l y  r e l e a s e  i f  t h e  m a x i m u m  c a p a c i t y  o f  t h e  

c o r r e c t i o n a l  s y s t e m  w i l l  b e  i n c r e a s e d  o r  a d d i t i o n a l  s p a c e  w i l l  

b e c o m e  a v a i l a b l e  b y  c o n t r a c t  s o  t h a t  t h e  p r i s o n  p o p u l a t i o n  w i l l  n o t  

e x c e e d  m a x i m u m  c a p a c i t y  w i t h i n  4 5  d a y s .

S e c o n d l y ,  t h e  F S A  o b l i g a t e s  t h e  d e p a r t m e n t  t o  p r o m u l g a t e  

r e g u l a t i o n s  b y  w h i c h  t h e  m a x i m u m  c a p a c i t y  o f  e a c h  c o r r e c t i o n a l  

f a c i l i t y  s h a l l  b e  d e t e r m i n e d .  T h e  r e g u l a t i o n s  m u s t  i n c l u d e  a 

n u m b e r  o f  c r i t e r i a  u p o n  w h i c h  c a p a c i t i e s  w i l l  b e  b a s e d ,  t h e  m o s t  

i m p o r t a n t  o f  w h i c h  i s  c e l l  s i z e  a n d  s q u a r e  f o o t a g e  p e r  i n m a t e .  

T h e s e  s t a n d a r d s  a r e  b a s e d  u p o n  a p p l i c a b l e  s t a n d a r d s  f r o m  t h e  

A m e r i c a n  C o r r e c t i o n a l  A s s o c i a t i o n ,  t h e  m i s s i o n  a n d  d e s i g n  o f  

A l a s k a ' s  f a c i l i t i e s ,  t h e  v i e w  o f  e x p e r t  c o n s u l t a n t s  a s  t o  t h e  

a p p r o p r i a t e  c a p a c i t i e s  o f  A l a s k a ’s c o r r e c t i o n a l  f a c i l i t i e s ,  c o u r t  

d e c i s i o n s ,  a n d  t h e  d e p a r t m e n t ' s  e x p e r i e n c e  o v e r  t h e  l a s t  s e v e r a l  

y e a r s  w i t h  i t s  g r o w i n g  p r i s o n e r  p o p u l a t i o n . 5 T h e  m a x i m u m  

c a p a c i t i e s  t h a t  r e s u l t  f r o m  a p p l y i n g  t h e  c r i t e r i a  i n  t h e  F S A  a r e ,  

f o r  t h e  m o s t  p a r t ,  c o n s i d e r a b l y  m o r e  f a v o r a b l e  t h a n  t h o s e  o r d e r e d  

b y  t h e  t r i a l  j u d g e  i n  h i s  p o s t - t r i a l  o r d e r  o f  1 9 8 6 ,  a n d  w h i c h  w e r e  
s t a y e d  p e n d i n g  t h e  d e p a r t m e n t ' s  a p p e a l  t o  t h e  s u p r e m e  c o u r t . ^

U n d e r  p a r a g r a p h  V I I I .  E  o n  p a g e s  7 5 - 7 6  o f  t h e  F S A ,  u n t i l  

s u c h  t i m e  a s  a n  o v e r c r o w d i n g  b i l l  i s  e n a c t e d ,  t h e  c o r r e c t i o n a l  

s y s t e m  a n d  i n d i v i d u a l  f a c i l i t i e s  a r e  s u b j e c t  t o  c o u r t  o r d e r e d  

r e m e d i e s  i f  t h e  p r i s o n  p o p u l a t i o n  e x c e e d s  t h e  e s t a b l i s h e d  

c a p a c i t i e s  b e y o n d  s p e c i f i c  t i m e  f r a m e s .  W h i l e  c e r t a i n  f a c i l i t i e s  

h a v e  h a d  t r o u b l e  s t a y i n g  w i t h i n  t h e i r  m a x i m u m  c a p a c i t i e s ,  t h e  

d e p a r t m e n t  h a s  b e e n  f o r t u n a t e  i n  h a v i n g  f e w e r  p r i s o n e r s  t h a n  

e x p e c t e d  e n t e r i n g  t h e  s y s t e m  t h i s  w i n t e r .  T h v s ,  t h e  d e p a r t m e n t  h a s
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5 A l a s k a ' s  p r i s o n  p o p u l a t i o n  h a s  t r i p l e d  s i n c e  1 9 8 0 .

6 O n e  r e a s o n  w h y  t h e  d e p a r t m e n t  w a s  i n t e r e s t e d  i n  s e t t l i n g  
t h e  i s s u e  o f  o v e r c r o w d i n g  w a s  t h e  q u a n t u m  i n c r e a s e  i n  p r i s o n  

p o p u l a t i o n  t h a t  h a d  o c c u r r e d  s i n c e  t h e  t r i a l  i n  1984..



n o t  y e t  h a d  t o  a p p e a r  i n  c o u r t  f o r  a  v i o l a t i o n  o f  t h e  i n t e r i m  
p o p u l a t i o n  m e a s u r e s .  I f  a n  o v e r c r o w d i n g  b i l l  i s  n o t  a d o p t e d  b y  t h e  

1 9 9 1  l e g i s l a t u r e ,  t h e  p l a i n t i f f s  h a v e  t h e  r i g h t  t o  g o  b a c k  t o  c o u r t  

t o  s e e k  r e l i e f .  I f  s u c h  a b i l l  i s  e n a c t e d ,  i t s  p r o v i s i o n s  

s u p e r s e d e  t h e  i n t e r i m  m e a s u r e s  i n  t h e  F S A  a n d  t h e  p l a i n t i f f s  m a y  

n o t  s e e k  a n y  r e l i e f  f r o m  t h e  c o u r t .  I n  o t h e r  w o r d 3 , b y  a d o p t i n g  

t h e  o v e r c r o w d i n g  b i l l ,  t h e  p r o v i s i o n s  o f  w h i c h  w o u l d  o n l y  b e  

i m p l e m e n t e d  i n  a  t r u e  o v e r c r o w d i n g  e m e r g e n c y ,  t h e  l e g i s l a t u r e  

w o u l d  p r e c l u d e  t h e  c o u r t  f r o m  o r d e r i n g  a n y  r e m e d i e s  o r  o t h e r w i s e  

i n t e r f e r i n g  w i t h  t h e  d i s c r e t i o n  t o  m a n a g e  t h e  c o r r e c t i o n a l  s y s t e m  

a c c o r d e d  t h e  e x e c u t i v e  a n d  l e g i s l a t i v e  b r a n c h e s  o f  g o v e r n m e n t  b y  

t h e  A l a s k a  C o n s t i t u t i o n .  I n  a d d i t i o n ,  i t  w i l l  p r o v i d e  a  b r e a t h i n g  

s p a c e  d u r i n g  w h i c h  m o r e  l o n g  terra s o l u t i o n s  t o  g r o w i n g  p r i s o n  
p o p u l a t i o n s  c a n  b e  e x p l o r e d . 7

F e b r u a r y  2 1 ,  1 9 9 1
P ag e  7

O t h e r  I m p o r t a n t  P r o v i s i o n s

S e c t i o n  I X .  A  o n  p a g e s  7 8 - 7 9  o f  t h e  F S A  p r o v i d e s  f o r  

c o u r t  o v e r s i g h t  o f  t h e  d e p a r t m e n t  t o  e n d  b y  J u n e  3 0 ,  1 9 9 1 ,  a s s u m i n g  

s u b s t a n t i a l  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  F S A .  T h e  

d e p a r t m e n t  w a s  a b l e  t o  s e c u r e  a g r e e m e n t  b y  t h e  p l a i n t i f f s  a n d  t h e  

c o u r t  t o  p e r m i t  i t  t o  o v e r s e e  i t s  o w n  c o m p l i a n c e  w i t h  t h e  F S A .  A t  

a  t i m e  w h e n  m o s t  s t a t e  c o r r e c t i o n a l  s y s t e m s  a r e  u n d e r  c o u r t  

o v e r s i g h t ,  i n c l u d i n g  A l a s k a  f o r  t h e  l a s t  e i g h t  y e a r s ,  t h i s  i s  a  

s i g n i f i c a n t  a c h i e v e m e n t .

S e c t i o n  I X .  B  o n  p a g e s  7 9 - 8 1  o f  t h e  F S A  ( as w e l l  a s  

s e c t i o n  V I I .  E) r e q u i r e  a n y  i n m a t e  c o m p l a i n i n g  o f  a  v i o l a t i o n  o f  

t h e  F S A  t o  e x h a u s t  a l l  a v a i l a b l e  a d m i n i s t r a t i v e  r e m e d i e s  b e f o r e  

b e i n g  a l l o w e d  t o  g o  t o  c o u r t .  T h i s  s h o u l d  r e s u l t  i n  a  r e d u c t i o n  i n  

t h e  a m o u n t  o f  l i t i g a t i o n  t h e  d e p a r t m e n t  h a s  t o  r e s p o n d  t o .  I n  

a d d i t i o n ,  t h e  d e p a r t m e n t  s u c c e s s f u l l y  n e g o t i a t e d  a  f a v o r a b l e  

s t a n d a r d  a s  t o  w h a t  c o n s t i t u t e s  a  v i o l a t i o n  o f  the- F S A .

L a s t l y ,  p a r a g r a p h  I X .  B .  4 o n  p a g e s  8 1 - 8 2  o f  t h e  F S A  

p r o v i d e s  f o r  a n  e x t r e m e l y  l i b e r a l  s t a n d a r d  b y  w h i c h  t h e  p a r t i e s  m a y  

s e e k  a  m o d i f i c a t i o n  o f  t h e  t e r m s  o f  t h e  F S A  a 3 c o n d i t i o n s  o r  

c i r c u m s t a n c e s  c h a n g e .  I f  t h e  d e p a r t m e n t  i s  a b l e  t o  e s t a b l i s h  a n  

i m p r e s s i v e  r e c o r d  o f  c o m p l i a n c e  w i t h  t h e  F S A  o v e r  t i m e ,  t h i s  

p a r a g r a p h  w i l l  e n a b l e  i t  t o  s e e k  a  c o u r t  o r d e r  v a c a t i n g  s o m e  o r  a l l  

o f  t h e  p r o v i s i o n s  o f  t h e  F S A .

7  T h i s  w a s  o n e  o f  t h e  p r i n c i p a l  p u r p o s e s  f o r  t h e  c r e a t i o n  o f  

t h e  S e n t e n c i n g  C o m m i s s i o n .



H o n o r a b le  F ra n  U lm e r F e b r u a r y  2 1 ,  1 9 9 1
P a g e  8

C o n c lu s i o n
A s  I a m  s u r e  y o u  r e a l i z e ,  i t  i s  noir p o s s i b l e  t o  d i s c u s s

t h e  F S A  i n  a n y  g r e a t  d e t a i l  i n  a  l e t t e r .  I a m  a v a i l a b l e  t o  r e s p o n d  

t o  a n y  q u e s t i o n s  y o u  o r  o t h e r  m e m b e r s  o f  t h e  l e g i s l a t u r e  m a y  n a v e  

r e g a r d i n g  a n y  a s p e c t  o f  t h e  F S A .

c c :  L l o y d  H a m e s
C o m m i s s i o n e r ,  D e p a r t m e n t  o f  C o r r e c t i o n s

D o u g l a s  L. B l a n k e n s h i p  

D e p u t y  A t t o r n e y  G e n e r a l

R o n  L o r e n s e n

A s s i s t a n t  A t t o r n e y  G e n e r a l

M J S : m m - 0 1 6

bcc: La r r y  A. McKinstry, C D C O

J o h n  Bodick, Q S P A  

F r a n k  Prewitt, Corrections 
J a n a  Varrati, Corrections 

^ C a r l  Nickel, Corrections 

Richard Bentsen, Corrections 

D i c k  Franklin, Corrections 

T t m  Sutton, Corrections

V e r y  t r u l y  y o u r s ,

C H A R L E S  E .  C O L E  

A T T O R N E Y  G E N E R A L

M i c h a e l  J . ^ S t a r k  

A s s i s t a n t  A t t o r n e y  G e n e r a l
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• Pouch V
juneau, Alaska 99811

(907) 465-4992

R e p r e s e n t a t i v e  N i i l o  K o p o n e n
House D istrict 21

A l a s k a  S t a t e  L e g i s l a t u r e

119 N. Cushman, Suite 207
Fairbanks, Alaska 99701

(907) 456-8172

F e b r u a r y  1 9 , 1 9 9 1

M r .  T o m  K u l e c k  

P . O .  B o x  9 1 9  

P a l m e r ,  A K  9 9 6 4 5

D e a r  T o m :

T h a n k  y o u  f o r  y o u r  l e t t e r  o f  F e b r u a r y  12, 1 9 9 1 .  W e  d o  n o w  

h a v e  M a n d a t o r y  P a r o l e  i n  A l a s k a  a s  a  r e s u l t  o f  r e c e n t  c h a n g e s  

i n  t h e  l a w .  I t  d o e s  n o t  y e t  a p p l y  t o  t h e  p e r i o d  u n d e r  

p r e s u m p t i v e  s e n t e n c e .  W e  a l s o  h a v e  a  n e w  p r o v i s i o n  f o r  

t r a i n i n g  a n d  t r e a t m e n t  p r o g r a m s  w h i c h  h a s  n o t  y e t  b e e n  

i m p l e m e n t e d  a l t h o u g h  t h e  n e w  d e p u t y  C o m m i s s i o n e r  a s s u r e s  u s  

t h e y  t a k e  t h e  l a w  ( w h i c h  i s  p e r m i s s i v e )  a s  m a n d a t o r y  a n d  a r e  

p l a n n i n g  s u c h  p r o g r a m s .

A s  a  r e s u l t  I h a v e  d e c i d e d  t o  s p l i t  H B  3 0  i n  t w o  a g a i n .  O n e  

b i l l  w i l l  p r o v i d e  p a r o l e  e v e n  u n d e r  p r e s u m p t i v e  s e n t e n c i n g  

p r o v i d e d  t h e  i n m a t e  s u c c e s s f u l l y  c o m p l e t e s  a  c o r r e c t i o n s  

t r a i n i n g  o r  t r e a t m e n t  p r o g r a m  a p p r o p r i a t e  t o  t h e i r  c a s e .  T h e  

s e c o n d  b i l l  w i l l  p r o v i d e  f o r  p i l o t  p r o g r a m s  a n d  p r o v i d e  

f u n d i n g  f o r  t h e m .  C o r r e c t i o n s  w i l l  a l s o  b e  a l l o w e d  t o  

d e v e l o p  a l t e r n a t i v e s  t o  i n c a r c e r a t i o n  i n  a  s t a t e  f a c i l i t y ,  

i n c l u d i n g  m o n i t o r e d  w o r k  r e l e a s e ,  h o m e  a r r e s t ,  e t c .

T h e  p r o g r a m s  y o u  a n d  C h r i s  h a v e  d e v e l o p e d  s o u n d  g r e a t .  T h e y  

a p p e a r  t o  b e  t h e  s o r t  o f  t h i n g  w e  n e e d  m o r e  o f .  A s s i s t i n g  

o t h e r s  t h r o u g h  a c t i v i t i e s  l i k e  t h a t  s h o u l d  g i v e  a  p e r s o n  

c r e d i t  t o w a r d  r e l e a s e .  I w i l l  g i v e  y o u r  l e t t e r  t o  o u r  l e g a l  

d r a f t e r ,  p r o b a b l y  f o r  i n c l u s i o n  u n d e r  t h e  s e c o n d  b i l l .

T h a n k  y o u  f o r  t a k i n g  t h e  t i m e  t o  w r i t e .  I w i l l  k e e p  y o u
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A l a s k a  S t a t e  L e g i s l a t u r e
R e p r e s e n t a t i v e  N i i l o  K o p o n e n

House D istrict 21 119 N. Cushman, Suite 207
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POSITION PAPER
HB 151 "AN ACT RELATING TO PAROLE

T h e  A l a s k a  S e n t e n c i n g  C o m m i s s i o n ' s  1 9 9 0  r e p o r t  t o  t h e  

G o v e r n o r  a n d  t h e  A l a s k a  L e g i s l a t u r e  s t a t e d  t h a t ,  " A l a s k a  h a s  

h a d  t h e  l a r g e s t  p e r c e n t a g e  i n c r e a s e  i n  p r i s o n  p o p u l a t i o n  i n  

t h e  c o u n t r y . "  P r i s o n s  a r e  o v e r c r o w d e d ,  i n c a r c e r a t i o n  r a t e s  

a r e  c l i m b i n g ,  a n d  c o r r e c t i o n s  b u d g e t s  c o n t i n u e  t o  g r o w .  

C u r r e n t  s e n t e n c i n g  p r a c t i c e s ,  i n c l u d i n g  p r e s u m p t i v e  

s e n t e n c i n g ,  m a k e  it i n c r e a s i n g l y  d i f f i c u l t  t o  f r e e  u p  p r i s o n  

s p a c e  t h a t  c o u l d  b e  u t i l i z e d  f o r  m o r e  s e r i o u s  f e l o n s .  
O v e r c r o w d i n g  c a n  l e a d  t o  j u d i c i a l  i n t e r v e n t i o n  a n d  p r e m a t u r e  

r e l e a s e .  I t  is o u r  r e s p o n s i b i l i t y  t o  d e a l  w i t h  t h e  g r o w i n g  

c r i s i s .  H B  1 5 1  is i n t e n d e d  a s  o n e  s t e p  t o  r e s o l v i n g  t h e s e  

p r o b l e m s .

T h e  i n t e n t  o f  H B  1 5 1  is t o  a l l o w  a p r i s o n e r  ( o t h e r w i s e  

i n e l i g i b l e  f o r  d i s c r e t i o n a r y  p a r o l e )  u p o n  s u c c e s s f u l  

p a r t i c i p a t i o n  i n  a n d  c o m p l e t i o n  o f  a t r e a t m e n t  p l a n  o r  a 

r e h a b i l i t a t i o n  p r o g r a m  o r d e r e d  b y  t h e  c o u r t  o r  p r e s c r i b e d  b y  

t h e  d e p a r t m e n t ,  t o  b e  r e l e a s e d  o n  p a r o l e .  I f  t h e  D e p a r t m e n t  

f i n d s  t h a t  t h e  p r i s o n e r  n e e d  n o t  b e  i n c a r c e r a t e d  f o r  t h e  

p r o t e c t i o n  o f  t h e  p u b l i c ,  a d e t e r m i n a t i o n  t o  a u t h o r i z e  t h e  

r e l e a s e  o f  a p r i s o n e r  o n  p a r o l e  m a y  t a k e  p l a c e .  It is t h e  

r e s p o n s i b i l i t y  o f  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  t o  p r o v i d e  

t h e  p r o p e r  r e h a b i l i t a t i o n  p r o g r a m s  a t  i t s  f a c i l i t i e s  a n d ,  if 

n e c e s s a r y ,  t o  r e q u i r e  c o n t i n u e d  p a r t i c i p a t i o n  i n  a p r o g r a m  a s  

a  c o n d i t i o n  o f  p r o b a t i o n  o r  p a r o l e .  T h e  b o a r d  m a y  r e v o k e  

p a r o l e  i f  t h e  p a r o l e e  v i o l a t e s  t h e  t e r m s  s e t  b y  t h e  b o a r d .

T h e  A l a s k a  C o n s t i t u t i o n  s e t s  p r o t e c t i o n  o f  t h e  p u b l i c  a n d  

r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r  a s  t h e  g o a l s  o f  s e n t e n c i n g .

I n  t h e  t r u e s t  s e n s e ,  t h e  p u b l i c  is n o t  p r o t e c t e d  i f  t h e  

o f f e n d e r  i s  n o t  r e h a b i l i t a t e d .  S e n t e n c i n g  p r a c t i c e s  w h i c h  

w o r k  a g a i n s t  r e h a b i l i t a t i o n  d o  n o t  p r o t e c t  t h e  p u b l i c .

T h e  d e p a r t m e n t  h a s  d e f i n e d  i t s  m i s s i o n  t o  i n c l u d e  p r o v i d i n g  
w o r k ,  e d u c a t i o n ,  a n d  r e h a b i l i t a t i o n  p r o g r a m s  t h a t  w i l l  
e n h a n c e  a n  o f f e n d e r ' s  e c o n o m i c  s e l f - s u f f i c i e n c y  a n d  
i n t e g r a t i o n  i n t o  t h e  c o m m u n i t y .  T h e s e  p r o g r a m s  m u s t  b e  
a d m i n i s t e r e d  i n  a  j u s t  a n d  e q u i t a b l e  m a n n e r  w i t h i n  t h e  l e a s t  
r e s t r i c t i v e  e n v i r o n m e n t  c o n s i s t e n t  w i t h  p u b l i c  s a f e t y .  T h i s  
l e g i s l a t i o n  s h o u l d  a c t  a s  a  v e h i c l e  t o  a s s i s t  t h e  d e p a r t m e n t  
i n  f u l f i l l i n g  i t s  g o a l s .
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SPONSOR STATEMENT (ADDENDUM)

Since the Hammond Administration the Corrections operating budget has 
increased 272% the highest rate of increase of any department of the State 
government. The Corrections Budget actually exceeded the 272% increase due 
to the fact that facility leases are hidden in the Department of Administration 
budget, and lease purchases in excess of $20 million annually (principally the 
Spring Creek prison near Seward) occur in the "front end" of the annual 
operating budget.
Higher incarceration rates have not decreased crime rates in Alaska or 
elsewhere. In fact, prisons often appear to have operated as "crime schools" in 
some states. Crowded conditions have limited supervision of inmate activities 
leading to organization of groups such as the "Aryan Brotherhood", the 
"Mexican Mafia", the "Black Panthers," and other, lesser- known, networks, both 
vicious and benign. This does not appear to have occurred to any great extent 
in Alaska, but a facility such az opring Creek does pose that possibility.
The Alaska Constitution allows incarceration for two reasons: protection of the 
public and rehabilitation of the offender. In reality, the two are one, as 
protection of the public is not served if the offender is not rehabilitated prior to 
final release from supervision by the courts and Corrections. Alaska has only a 
limited number of programs which contribute to rehabilitation, and they suffer 
from constraints imposed by statutes and underfunding. Successful sexual 
offender programs in other states (e.g. Vermont) rely on release from 
incarceration upon successful completion of the program, followed by
community supervision and transitional counseling. Nationally, it has been 
found that continued incarceration after program completion without community 
transitional counseling, leads to increased recidivism.
HB 151 addresses the problem created by our presumptive sentencing statutes, 
which have essentially transferred sentencing decisions to the prosecutor's 
office without due consideration of the need for rehabilitation of the offender or 
public protection. Present statutes limit treatment to incarceration of an offender 
in a correctional facility. HB 151 would continue the authority of the Department 
of Corrections over offenders for the full term of their sentences, but permit 
enrollment of the prisoner into programs designed for their rehabilitation.
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Penal administration shall be based 
on the principle o f reformation and 
upon the need for protecting the 
public.1

Introduction

Under Alaska's constitution, the principles of reformation and the necessity of 
protecting the public constitute the touchstones of penal administration. The operation of 
the state penal system is dependent upon a properly staffed and functioning department 
which has, in addition to probation and parole functions, the responsibility for treatment, 
rehabilitation, and custody of incarcerated offenders.2 The goals anticipated by these broad 
constitutional standards include

»  rehabilitation of the offender into a noncriminal member of 
society

»  isolation of the offender from society to prevent criminal 
conduct during the period of confinement

«  deterrence of the offender after release from confinement or 
other treatment

The State Constitution and appellate court decisions do no implied that Penal 
administration of justice would be inexpensive. In fact, Alaska ranked second in the country, 
behind Washington, D.C., in the amount of state and local revenue consumed on justice 
systems.3 There are, however, many factors which drive the cost of criminal justice. For 
corrections, serious consideration must be given to the consequences of understaffing, 
inadequate training and idle time for prisoners.

Cotutitutioo of AImJu, Art. I, | 12

Stitt v. Chiney, Sup. Q. Op. No. 633, 477 T 2 d  441 (1970)

A lt ik i  S tn ttn c in f C o m ra iw o t. 1990 A n n tu l R tm w t to  ih t  G o * m o t  in d  th t A U itn  L t m U t u n .  D e c ta b tr  1990, p*. 27 .

1



Prisons: $100 million problem
The Alaska prison system is overflow ing 

w ith  prisoners. A ll prisons and ja ils  are 
over capacity levels. Why? I t  seems to me 
the Department of Corrections is very reluc­
tant to release any prisoners; and once free, 
why do so many v io late the ir parole? I ’m 
not ta lk ing  about a few, but 85 percent of 
paroled prisoners end up back in  ja il. This is 
because DOC gets 100 m illio n  dollars a year, 
and wants even more. DOC is stealing your 
taxes and o il money. They have purposeful­
ly  kept prisoners months past the ir due 
release date, by tak ing the ir good time fo r 
the slightest infraction, and leaving them 
behind bars to add to the congestion and 
ever crowding at chaotic levels.

Releasing prisoners on non -v io len t 
crimes, w ith  six months or less to the ir 
release date, and putting a stop to the 
prisons taking a prisoner’s good time would 
drop prison levels 20 percent and save the 
taxpayer and state m illions of dollars in 
costly additions due to overcrowding.

Also, put a stop to parole officers who 
violate a parolee’s rights about such things 
as missing AA  meetings because of work, or 
buying a car w ithou t te lling  the parole 
officer. V iolations lik e  these small infrac­
tions are sick1 and unjust, when a person has 
a job and a place to live  and a fam ily  to 
support. Why punish a man when he has I 
solid goals and a new positive chance in  life  I 
and has learned from  his mistakes? Let 1 
prisoners out w ith  less than six months, fo r /  
a non-violent crime. Keeping them in  ja i l /  
and tak ing the ir good time just adds to th is/ 
$100 m illio n  problem. I

— R o b e r t  B r i t t o n
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A M E R I C A ' S  C O R R E C T I O N A L  C R I S I S

1
A  R E P O R T  T O  S T A T E  A N D  L O C A L  B A R  A S S O C I A T I O N S

F R O M

T H E  S E C T I O N  O F  C R I M I N A L  J U S T I C E

T h e  g r o w t h  o f  A m e r i c a ' s  p r i s o n  p o p u l a t i o n  i s  o u t  o f  c o n t r o l .  

W e  n e e d  t h e  h e l p  o f  t h e  o r g a n i z e d  b a r  t o  b r i n g  r e a s o n  t o  p u b l i c  

d e b a t e  o n  t h i s  i s s u e .

W h a t  i s  h a p p e n i n g ?

D e s p i t e  a  b a s i c a l l y  s t a t i c  c r i m e  r a t e ,  w e  h a v e  a l m o s t  

q u a d r u p l e d  t h e  n u m b e r  o f  p e r s o n s  i n  s t a t e  a n d  f e d e r a l  p r i s o n s  s i n c e  

1 9 7 0 .  I n  1 9 7 0  w e  h a d  r o u g h l y  1 9 7 , 0 0 0  p e r s o n s  b e h i n d  b a r s . 1 I n  

1 9 8 0  t h e  n u m b e r  w a s  3 1 6 , 0 0 0 . 2 A s  o f  J u n e  3 0 ,  1 9 9 0 ,  i t  h a d  j u m p e d  

t o  7 5 5 , 4 2 5 . 5 C h a r t  1 p r e s e n t s  t h e  d a t a  f r o m  1 9 2 5  t o  m i d - y e a r  1 9 9 0 .

No. of State and Federal Prisoners, 
Year End 1925-89
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1 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n :  S t a t e  a n d  F e d e r a l  P r i s o n e r s .  1 9 2 5 - 8 5 .  a t  2  ( W a s h i n g t o n ,
D . C . ,  O c t o b e r  1 9 8 6 ) .

2 I f e i d -
3  D e p a r t m e n t  o f  J u s t i c e  P r e s s  R e l e a s e  9 0 - 5 4 ( H ) ,  a t  p a g e  1  

( O c t o b e r  7 ,  1 9 9 0 ) .



T h e  g r o w t h  i s  n o t  s l o w i n g .  I t  i s  g e t t i n g  s t e e p e r .  D u r i n g  t h e  
p a s t  f e w  y e a r s ,  t h e  r a t e  o f  g r o w t h  h a s  b e e n  r o u g h l y  7 %  t o  8 % p e r  
y e a r . 4 D u r i n g  1 9 8 9 ,  h o w e v e r ,  t h e  p r i s o n  p o p u l a t i o n  g r e w  a t  a r a t e  
o f  1 3 . 1 % .  W e  a d d e d  m o r e  t h a n  8 2 , 0 0 0  i n m a t e s  l a s t  y e a r ,  m o r e  t h a n  
d u r i n g  a n y  p r e v i o u s  t w e l v e  m o n t h s  i n  o u r  h i s t o r y .  T h a t  i s  t h e  
e q u i v a l e n t  o f  1 6 0 0  m o r e  i n m a t e s ,  o r  f o u r  n e w  p r i s o n s ,  p e r  w e e k .

T h e  p h e n o m e n a l  g r o w t h  r a t e  c o n t i n u e d  d u r i n g  t h e  f i r s t  h a l f  o f  

1 9 9 0 ,  r i s i n g  a n o t h e r  4 2 , 8 6 2  i n m a t e s — a  1 2 %  a n n u a l  g r o w t h  r a t e .  T h e  

D i r e c t o r  o f  t h e  J u s t i c e  D e p a r t m e n t ' s  B u r e a u  o f  J u s t i c e  S t a t i s t i c s  

r e p o r t e d  t h e  t w e l v e  m o n t h  g r o w t h  a s  " t h e  l a r g e s t  a n n u a l  g r o w t h  i n  
6 5  y e a r s  o f  p r i s o n  p o p u l a t i o n  s t a t i s t i c s . " 6

T h e  n u m b e r  o f  i n m a t e s  p e r  c a p i t a  h a s  g r o w n  a t  t h e  s a m e  r a t e .  

S e e  C h a r t  2. I n  1 9 8 0  w e  i n c a r c e r a t e d  1 3 8  A m e r i c a n s  p e r  1 0 0 , 0 0 0  

a d u l t s  i n  t h e  p o p u l a t i o n . 7 O n  J u n e  3 0 ,  1 9 9 0 ,  t h e  n u m b e r  h a d  g r o w n  

t o  2 8 9  p e r  1 0 0 , 0 0 0  a d u l t s . 8

No. of Sentenced State & Federal 
Prisoners per 100,000 Population

io•
:
»uI•\I

•Date for 19*0 i i  lor Nrst 
•Ix months

4  U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  

B u l l e t i n :  P r i s o n e r s  i n  1 9 8 9 ,  a t  1  ( W a s h i n g t o n ,  D . C . ,  M a y  1 9 9 0 ) .

5 I b i d .

6  D e p a r t m e n t  o f  J u s t i c e  p r e s s  r e l e a s e ,  s u p r a  n o t e  3 .

7  U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  
B u l l e t i n ;  S t a t e  a n d  F e d e r a l  P r i s o n e r s ,  1 9 2 5 - 8 5 .  s u p r a .  n o t e  1 .

8  D e p a r t m e n t  o f  J u s t i c e  P r e s s  R e l e a s e ,  s u p r a .  n o t e  3 .



A d d  t h e  n u m b e r  o f  i n m a t e s  i n  l o c a l  j a i l s  ( 3 4 4 , 0 0 0  i n  1 9 8 8 ) . 9 
T h e  r e s u l t  i " m o r e  t h a n  1 m i l l i o n  A m e r i c a n s  b e h i n d  b a r s ,  o r  o n e  f o r  

e v e r y  2 5 0  a d u l t s .

I f  a l l  o f  o u r  p r i s o n  a n d  j a i l  i n m a t e s  w e r e  i n  o n e  p l a c e ,  i t s  
p o p u l a t i o n  w o u l d  e x c e e d  t h a t  o f  n i n e  s t a t e s .  V e r m o n t ,  R h o d e  

I s l a n d ,  N o r t h  D a k o t a ,  S o u t h  D a k o t a ,  D e l a w a r e ,  M o n t a n a ,  W y o m i n g ,  
N e v a d a  a n d  A l a s k a  e a c h  h a v e  f e w e r  i n h a b i t a n t s  t h a n  d o  o u r  p r i s o n s  

a n d  j a i l s  c o m b i n e d .

T h e r e  a r e  a l m o s t  2 . 5  m i l l i o n  p e r s o n s  o n  p r o b a t i o n 10 a n d  

a n o t h e r  4 0 0 , 0 0 0  o n  p a r o l e . 11 A l t o g e t h e r  t h e r e  a r e  a l m o s t  4 m i l l i o n  

A m e r i c a n s  u n d e r  c r r r e c t i o n a l  s u p e r v i s i o n .  O n e  i n  4 9  a d u l t s  i s  

s e r v i n g  a c r i m i n a l  s e n t e n c e . 12 O n e  i n  2 7  m e n . 13 A m o n g  m e n  b e ­

t w e e n  t h e  a g e s  o f  2 0  a n d  2 9, 1 i n  4 b l a c k s ,  1 i n  1 0  H i s p a n i c s  a n d  

1 i n  1 6  w h i t e s  a r e  s e r v i n g  a  c r i m i n a l  s e n t e n c e . 14

T h e  r a t e s  o f  g r o w t h  a r e  d i f f e r e n t  i n  d i f f e r e n t  s t a t e s .  T h e  

p o p u l a t i o n s  i n  t e n  s t a t e s  h a v e  i n c r e a s e d  b y  m o r e  t h a n  1 5 0 %  d u r i n g  

t h e  p a s t  t e n  y e a r s :  C a l i f o r n i a  ( 2 6 3 % ) ;  N e w  H a m p s h i r e  ( 2 5 8 % ) ;  N e w

J e r s e y  ( 2 4 9 % ) ;  A l a s k a  ( 2 3 4 % ) ;  N e v a d a  ( 1 9 3 % ) ;  A r i z o n a  ( 1 9 2 % ) ;  O h i o  

( 1 6 2 % ) ;  P e n n s y l v a n i a  ( 1 6 2 % ) ;  H a w a i i  ( 1 5 7 % ) ;  U t a h  ( 1 5 4 % ) . 15

W e  h a v e  b e e n  b u i l d i n g  n e w  p r i s o n s  a t  a n  u n p r e c e d e n t e d  r a t e .  

I n  1 9 8 9  a l o n e ,  w e  a d d e d  4 0 , 0 0 0  t o  6 0 , 0 0 0  n e w  b e d s 16 ( a n  8 t o  1 0 %

9 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  

B u l l e t i n :  C e n s u s  o f  L o c a l  J a i l s  1 9 8 8  ( W a s h i n g t o n ,  D . C . ,  F e b r u a r y  

1 9 9 0 ) .

10 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  

P r o b a t i o n  a n d  P a r o l e  ( W a s h i n g t o n ,  D . C . ,  N o v e m b e r  1 9 8 9 ) .

11 I b i d .

12 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  

B u l l e t i n :  P r o b a t i o n  a n d  P a r o l e  1 9 8 8  a t  1 ( W a s h i n g t o n ,  D . C . ,  

N o v e m b e r  1 9 8 9 ) .

13 Ibld[.

14 M a r c  M a u e r ,  Y o u n g  B l a c k  M e n  a n d  T h e  C r i m i n a l  J u s t i c e  

S y s t e m :  A  G r o w i n g  N a t i o n a l  P r o b l e m , a t  3 ( T h e  S e n t e n c i n g  P r o j e c t ,  

W a s h i n g t o n ,  D . C . ,  F e b r u a r y  1 9 9 0 ) .

15 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  

B u l l e t i n :  P r i s o n e r s  i n  1 9 8 9 . s u p r a . n o t e  4 a t  3.

16 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  

B u l l e t i n :  P r i s o n e r s  i n  1 9 8 9. s u p r a . n o t e  4 a t  7. ( d i f f e r e n c e s

b a s e d  o n  h i g h e s t  a n d  l o w e s t  r a t e d  c a p a c i t i e s )



i n c r e a s e )  a t  a  c a p i t a l  c o s t  o f  a b o u t  $ 1 . 5  b i l l i o n . 17 A s  a n a t i o n ,  
w e  w i l l  s p e n d  a b o u t  $ 1 6  b i l l i o n  t h i s  y e a r  t o  b u i l d  a n d  o p e r a t e  
p r i s o n s  a n d  j a i l s . 18

B u t  w e  a r e  f a l J j n g  h o p e l e s s l y  b e h i n d .  A t  l a s t  r e p o r t ,  o n l y  1 0  
s t a t e s  w e r e  o p e r a t i n g  a t  o r  b e l o w  9 5 %  o r  t h e i r  r a t e d  c a p a c i t y  
( u s i n g  t h e  h i g h e s t  o f  s e v e r a l  m e a s u r e s  o f  r a t e d  c a p a c i t y ) .  T h e  

F e d e r a l  s y s t e m  a n d  t h o s e  o f  3 8  s t a t e s  a r e  f i l l e d  b e y o n d  t h e i r  

h i g h e s t  r a t e d  c a p a c i t i e s .  P r i s o n s  i n  t h e  D i s t r i c t  o f  C o l u m b i a  a n d  

4 2  s t a t e s  a n d  t e r r i t o r i e s  a r e  u n d e r  f e d e r a l  c o u r t  o r d e r  f o r  
u n c o n s t i t u t i o n a l  c r o w d i n g . 20O n e  i n  e v e r y  e i g h t  j a i l s  h a s  a f e d e r a l  
c o u r t  " c a p . " 21

T h e  c o n s e q u e n c e — a  p r o l i f e r a t i o n  o f  " b a c k  d o o r "  r e l e a s e  

m e c h a n i s m s ,  i n c l u d i n g  m o r e  l i b e r a l  p a r o l e  p o l i c i e s ,  i n c r e a s e d  g o o d  

t i m e ,  a n d  e m e r g e n c y  r e l e a s e  p r o g r a m s  w h e n  i n s t i t u t i o n s  r e a c h  t h e i r  

f e d e r a l l y - i m p o s e d  " c a p s . "

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  a l l  s e v e n  s t a t e s  r e p o r t i n g  a 

p r i s o n  p o p u l a t i o n  d e c l i n e  d u r i n g  t h e  f i r s t  s i x  m o n t h s  o f  1 9 9 0  

( C o l o r a d o ,  N e w  M e x i c o ,  R h o d e  I s l a n d ,  T e n n e s s e e ,  A l a s k a ,  O r e g o n ,  a n d  

W e s t  V i r g i n i a )  a r e  a l l  u n d e r  c o u r t  o r d e r s  d e a l i n g  w i t h  u n c o n s t i t u ­

t i o n a l  c o n d i t i o n s  o f  c o n f i n e m e n t .

W h y  a r e  w e  d o i n g  t h i s — s p e n d i n g  f o r t u n e s  i n  p u b l i c  f u n d s ,  a t  

a t i m e  o f  h u g h  p u b l i c  b u d g e t  d e f i c i t s ,  t o  l o c k  u p  m o r e  a n d  m o r e  

p e o p l e ?

I t  i s  n o t  b e c a u s e  o f  i n c r e a s e d  c r i m e .  W h i l e  p e r  c a p i t a  

i m p r i s o n m e n t  h a s  i n c r e a s e d  b y  m o r e  t h a n  1 0 0 % d u r i n g  t h e  p a s t  t e n  

y e a r s ,  p e r  c a p i t a l  r e p o r t e d  c r i m e  h a s  d e c r e a s e d  b y  3 . 5 % . 22 P e r

17 E s t i m a t e ,  b a s e d  o n  a v e r a g e  c o n s t r u c t i o n  c o s t  o f  $ 5 0 , 0 0 0  p e r  

c e l l .  N a t i o n a l  C o u n c i l  o n  C r i m e  a n d  D e l i n q u e n c y ,  N C C D  F o c u s  ( S a n  

F r a n c i s c o ,  C a l i f o r n i a ,  D e c e m b e r  1 9 8 9 ) .

18 M a r c  M a u e r ,  A m e r i c a n s  B e h i n d  B a r s ;  A  C o m p a r i s o n  o f  

I n t e r n a t i o n a l  R a t e s  o f  I n c a r c e r a t i o n , a t  3 ( T h e  S e n t e n c i n g  P r o j e c t ,  

W a s h i n g t o n ,  D . C . ,  J a n u a r y  1 9 9 1 ) .

19 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  

B u l l e t i n ;  P r i s o n e r s  i n  1 9 8 9 . s u p r a , n o t e  4 a t  7.

20 N a t i o n a l  P r i s o n  P r o j e c t ,  S t a t u s  R e p o r t :  T h e  C o u r t s  a n d

P r i s o n s . P a g e  i ( W a s h i n g t o n ,  D . C . ,  J a n u a r y  1, 1 9 9 0 ) .

21 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  D u t e a u  o f  J u s t i c e  S t a t i s t i c s ,  

B u l l e t i n :  C e n s u s  o f  L o c a l  J a i l s  1 9 8 8 . s u p r a . n o t e  8 a t  7.

22 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  F e d e r a l  B u r e a u  o f  I n v e s t i g a ­

t i o n ,  U n i f o r m  C r i m e  R e p o r t s  1 9 8 9 ,  a t  4 8  ( W a s h i n g t o n ,  D . C .  1 9 9 0 ) .



c a p i t a  v i o l e n t  c r i m e s  h a v e  i n c r e a s e d  b y  1 1 % , 25 b u t  p e r  c a p i t a  
m u r d e r s  a n d  b u r g l a r i e s  h a v e  b o t h  a c t u a l l y  d e c r e a s e d . b y  1 5 %  a n d  2 4 %  
r e s p e c t i v e l y ,  o v e r  t h a t  t i m e . 24 T h e  n u m b e r  o f  h o u s e h o l d s  t o u c h e d  
b y  c r i m e s  o f  v i o l e n c e  a n d  t h e f t  h a s  d r o p p e d  f r o m  o n e  i n  t h r e e  i n  
1 9 7 5  t o  o n e  i n  f o u r  i n  1 9 8 9 . 25

I t  i s  t r u e  t h a t  c r i m e  r a t e s  i n  A m e r i c a  r e m a i n  h i g h .  O n e  i n  

e v e r y  1 3  h o u s e h o l d s  i s  a f f e c t e d  b y  a  b u r g l a r y  o r  v i o l e n t  c r i m e  

c o m m i t t e d  b y  a  s t r a n g e r  e a c h  y e a r . 26 B u t  i t  i s  n o t  t r u e  t h a t  

h i g h e r  c r i m e  r a t e s  j u s t i f y  t h e  i n c r e a s e s  i n  i n c a r c e r a t i o n  t h a t  w e  
h a v e  e x p e r i e n c e d .

W h a t  o t h e r  e x p l a n a t i o n s  a r e  t h e r e ?

o  P u b l i c  o p i n i o n . C r i m e  h a s  b e c o m e  a  m a j o r  p o l i t i c a l  i s s u e
i n  t h i s  c o u n t r y .  P u b l i c  o f f i c i a l s  a t t e m p t  t o  o u t d o  e a c h  

o t h e r  i n  t h e i r  " g e t  t o u g h  o n  c r i m e "  r h e t o r i c ,  t h e r e b y  

r e i n f o r c i n g  p u b l i c  m i s p e r c e p t i o n s  t h a t  c r i m e  i s  i n c r e a s ­

i n g .  I n  p a r t i c u l a r ,  t h e  p u b l i c  p e r c e i v e s ,  u n r e a l i s t i c a l -  

ly, t h a t  t o u g h e r  l a w  e n f o r c e m e n t  c a n  r i d  o u r  s t r e e t s  o f  
d r u g s .

o  M a n d a t o r y  m i n i m u m  s e n t e n c e s . T h e  l e g i s l a t i v e  r e s p o n s e  i s

e v e r  h i g h e r  m a n d a t o r y  m i n i m u m  s e n t e n c e s ,  w h i c h  h a v e  o n e  

o v e r a l l  e f f e c t — t o  f o r c e  j u d g e s  t o  s e n d  f i r s t  o f f e n d e r s ,  

e s p e c i a l l y  f i r s t - t i m e  d r u g  o f f e n d e r s ,  t o  p r i s o n .

o  T e c h n o l o g y . B e t t e r  l a w  e n f o r c e m e n t  i n f o r m a t i o n  s y s t e m s

p r o d u c e  m o r e  c o m p l e t e  p r i o r  c r i m i n a l  h i s t o r y  i n f o r m a t i o n .  

A n  o f f e n d e r  w h o  w o u l d  h a v e  a p p e a r e d  t o  b e  a f i r s t -  

o f f e n d e r  t e n  y e a r s  a g o  i s  n o w  s h o w n  t o  h a v e  s e v e r a l  p r i o r  

c o n v i c t i o n s .  A s  a  r e s u l t ,  h e  w i l l  g e t  a  m u c h  l o n g e r  

s e n t e n c e .

M a s s i v e  u r i n e  t e s t i n g  i s  a  s e c o n d  t e c h n o l o g i c a l  f a c ­

t o r .  M o s t  s t a t e s  n o w  r e q u i r e  p e r s o n s  o n  p r o b a t i o n  o r  

p a r o l e  t o  s u b m i t  r e g u l a r  u r i n e  s a m p l e s .  C o u r t s  r e v o k e  

t h e i r  s t a t u s  i f  t h e  s a m p l e s  s h o w  d r u g  u s e .  T h e  n u m b e r  o f  

p e r s o n s  e n t e r i n g  p r i s o n  f r o m  p a r o l e  v i o l a t i o n s  i s  

i n c r e a s i n g  f a s t e r  t h a n  t h e  n u m b e r  o f  n e w  a d m i s s i o n s  f r o m  

c o u r t .  I n  C a l i f o r n i a  t o d a y ,  m o r e  p e r s o n s  a r e  c o m i n g  i n t o  

t h e  p r i s o n s  f r o m  p a r o l e  v i o l a t i o n s  t h a n  f r o m  n e w  s e n t e n c -

23 I b i d .

24 I b i d .

25 U . S .  D e p a r t m e n t  o f  J u s t i c e ,  B u r e a u  o f  J u s t i c e  S t a t i s t i c s ,  

B u l l e t i n :  H o u s e h o l d s  T o u c h e d ,  b y  C r i m e ,  1 9 8 9 . a t  1  ( W a s h i n g t o n ,

D . C . ,  S e p t e m b e r  1 9 9 0 .

26 I d . ,  a t  5.



e s  ( i n c l u d i n g  p r o b a t i o n  v i o l a t i o n s ) .  T h e  p r i m a r y  r e a s o n  
f o r  p a r o l e  r e v o c a t i o n  i s  " d i r t y  u r i n e . "

W h a t  s h o u l d  w e  d o ?

N o  o n e  t o d a y  c o n t e n d s  t h a t  w e  s h o u l d  a t t e m p t  t o  r e t u r n  t o  t h e  

l e v e l  o f  i n c a r c e r a t i o n  o f  1 9 7 0 ,  o r  e v e n  1 9 8 0 .  B u t  w e  d o  n e e d  t o  

s t o p  t h e  t r e n d  o f  e v e r - h i g h e r  p r i s o n  p o p u l a t i o n s .  E n o u g h  i s  

e n o u g h ,  f o r  o u r  p u b l i c  p o c k e t b o o k s  i f  f o r  n o  o t h e r  r e a s o n .

T h e  d e c a d e  o f  t h e  ' 8 0 s  w a s  a  t i m e  f o r  e x p a n d i n g  o u r  c o r r e c ­

t i o n a l  c a p a c i t y .  T h e  d e c a d e  o f  t h e  ' 9 0 s  n e e d s  t o  b e  d e v o t e d  t o  

m a k i n g  m o r e  e f f e c t i v e  u s e  o f  t h a t  c a p a c i t y — b y  e n s u r i n g  t h a t  s p a c e  

i s  a v a i l a b l e  t o  l o c k  u p  a l l  t r u l y  d a n g e r o u s  c r i m i n a l s .  T o  d o  t h a t ,  

w e  h a v e  t o  f i n d  o t h e r  w a y s  t o  p u n i s h  t h e  n o n - d a n g e r o u s .

T w o  k n o w l e d g e a b l e  c o m m e n t a t o r s  h a v e  o b s e r v e d  r e c e n t l y  t h a t  o u r  
c u r r e n t  p r o c e s s  i s  b o t h  t o o  l e n i e n t  a n d  t o o  s e v e r e . 27 B e c a u s e  w e  

h a v e  f e w  o p t i o n s  o t h e r  t h a n  p r i s o n  a n d  p r o b a t i o n ,  j u d g e s  p u t  s o m e  

p e r s o n s  o n  p r o b a t i o n ,  w h e n  t h e y  n e e d  a  m o r e  s e v e r e  s a n c t i o n ,  o n l y  

b e c a u s e  t h e i r  c r i m e s  d o n ' t  w a r r a n t  j a i l .  O t h e r s  g o  t o  p r i s o n  

m e r e l y  b e c a u s e  t h e i r  c r i m e s  a r e  " t o o  s e r i o u s "  f o r  p r o b a t i o n .

A  n u m b e r  o f  p r o g r a m s  h a v e  b e e n  d e v e l o p e d  i n  r e c e n t  y e a r s  t o  

p u n i s h  c r i m i n a l s  w i t h o u t  l o c k i n g  t h e m  u p .  E l e c t r o n i c  m o n i t o r i n g  t o  

i n c a r c e r a t e  a n  o f f e n d e r  i n  h i s  o w n  h o m e  i s  o n e .  Fines?, c o m m u n i t y  

s e r v i c e ,  a n d  r e s t i t u t i o n  a r e  o t h e r s .  S h o c k  p r o b a t i o n  ( i n c l u d i n g  a 

v e r y  s h o r t  p r i s o n  s t a y ) ,  n i g h t  a n d  w e e k e n d  c o n f i n e m e n t ,  a n d  " b o o t  

c a m p s "  f o r  d r u g  o f f e n d e r s  a r e  s t i l l  o t h e r s . 28

B u t  t h e r e  i s  n o  s i n g l e  a n s w e r  f o r  t h e  w h o l e  c o u n t r y .  O u r  

c o r r e c t i o n a l  a n d  c r i m e  p r o b l e m s  d i f f e r  i n  d i f f e r e n t  p a r t s  o f  t h e  

c o u n t r y  a n d  f r o m  s t a t e  t o  s t a t e .  E a c h  s t a t e  w i l l  t h e r e f o r e  h a v e  t o  

d e v i s e  i t s  o w n  u n i q u e  a n s w e r .

27 N o r v a l  M o r r i s  a n d  M i c h a e l  T o n r y ,  B e t w e e n  P r i s o n  a n d

P r o b a t i o n — I n t e r m e d i a t e  P u n i s h m e n t s  i n  a  R a t i o n a l  S e n t e n c i n g  S y s t e m  

( N e w  Y o r k ,  O x f o r d  U n i v e r s i t y  P r e s s  1 9 9 0 ) .  S e e  a l s o . D a n i e l  J. 

F r e e d  a n d  B a r r y  M a h o n e y ,  B e t w e e n  P r i s o n  a n d  P r o b a t i o n :  U s i n g

I n t e r m e d i a t e  S a n c t i o n s . E f f e c t i v e l y . T h e  J u d g e s '  J o u r n a l ,  V o l .  2 9 ,  
N o .  1 a t  6 ( W i n t e r  1 9 9 0 ) .

28 F o r  i n f o r m a t i o n  o n  t h e  g e n e r a l  t o p i c  s e e  P e t e r s i l i a ,

E x p a n d i n g  O p t i o n s  f o r  C r i m i n a l  S e n t e n c i n g  ( T h e  R a n d  C o r p o r a t i o n ,  

S a n t a  M o n i c a ,  C a l i f o r n i a ,  N o v e m b e r ,  1 9 8 7 ) ?  E l e c t r o n i c  M o n i t o r i n g  

a n d  C o r r e c t i o n a l  P o l i c y :  T e c h n i g u e s  a n d  A p p l i c a t i o n s  ( N I J  R e s e a r c h

R e p o r t ,  N C J  1 0 4 8 1 7 ) ;  F i n e s  a s  C r i m i n a l  S a n c t i o n s  ( W I J  R e s e a r c h  i n  

B r i e f ,  N C J  1 0 6 7 7 3 ) ;  S h o c k  I n c a r c e r a t i o n :  A n  O v e r v i e w  o f  E x i s t i n g

P r o g r a m s  ( N I J  I s s u e s  a n d  P r a c t i c e s ,  N C J  1 1 4 9 0 2 ) ?  R o g e r  J .  L a u r e n ,  

C o m m u n i t y  M a n a g e d  C o r r e c t i o n s  ( A m e r i c a n  C o r r e c t i o n a l  A s s o c i a t i o n ,  
1 9 8 8 ) .



W h a t  c a n  t h e  o r g a n i z e d  b a r  d o ?

G e t  i n v o l v e d .

T h e  i n t e g r i t y  a n d  l e g i t i m a c y  o f  o u r  l e g a l  s y s t e m  i s  a t  s t a k e .  
T h e  p u b l i c ' 3  v i e w  o f  t h e  c o u r t s  a n d  t h e  j u s t i c e  s y s t e m — a n d  h e n c e  

i t s  v i e w  o f  t h e  l e g a l  p r o f e s s i o n  a s  a  w h o l e — i s  d e t e r m i n e d  b y  i t s  

p e r c e p t i o n  o f  h o w  w e l l  t h e  c r i m i n a l  j u s t i c e  s y s t e m  i s  w o r k i n g .  I t  

i s  n o t  w o r k i n g  v e r y  w e l l  t o d a y .

A l m o s t  e v e r y  s t a t e  h a s  s o m e  s o r t  o f  s t a t e w i d e  a d v i s o r y  

c o m m i t t e e  w o r k i n g  o n  i t s  c o r r e c t i o n a l  p r o b l e m s .  A  r e p r e s e n t a t i v e  

o f  t h e  o r g a n i z e d  b a r  o n  s u c h  a  g r o u p  c o u l d  m a k e  a  d i f f e r e n c e .  

J u d g e s  a n d  p r o s e c u t o r s ,  e s p e c i a l l y  t h o s e  w h o  h a v e  t o  s t a n d  f o r  

e l e c t i o n ,  h a v e  g r e a t  d i f f i c u l t y  t a k i n g  a  s t r o n g  p u b l i c  p o s i t i o n  
t h a t  c o u l d  b e  m i s c h a r a c t e r i z e d  a s  " s o f t  o n  c r i m e . "  C r i m i n a l  

d e f e n s e  l a w y e r s  d o  n o t  h a v e  t h e  s a m e  p u b l i c  c r e d i b i l i t y  o n  t h i s  

i s s u e  t h a t  t h e  l e a d e r s  o f  t h e  o r g a n i z e d  b a r  c a n  h a v e .

L a w y e r s  a r e  n e e d e d  f o r  p r i s o n  c o n d i t i o n s  l i t i g a t i o n .  A B A  

P r e s i d e n t  J a c k  C u r t i n  h a s  a s k e d  t h e  N a t i o n a l  C o n f e r e n c e  o f  B a r  

P r e s i d e n t s  t o  c r e a t e  a  s p e c i a l  c o m m i t t e e  o n  t h i s  t o p i c .  I t s  g o a l  

w o u l d  b e  e x p e r i m e n t a l  p r o g r a m s  i n  s e v e r a l  j u r i s d i c t i o n s  i n v o l v i n g  

t h e  b a r  i n  e n s u r i n g  t h a t  o u r  b u l g i n g  p r i s o n s  a n d  j a i l s  o p e r a t e  

c o n s i s t e n t l y  w i t h  c o n s t i t u t i o n a l  r e q u i r e m e n t s .

T h e  A B A ' s  c r i m i n a l  J u s t i c e  S e c t i o n  s t a n d s  r e a d y  t o  a s s i s t ,  

w i t h  i n f o r m a t i o n ,  m a t e r i a l s ,  a n d  s p e a k e r s  w i t h  u p - t o - d a t e  i n f o r m a ­

t i o n  o n  t h e  p r o b l e m  a n d  p o s s i b l e  s o l u t i o n s .
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Over the years The Washington Monthly has tried lo convince liberals lhal Ihey're loo soft on criminals 
wh o  are dangerous and conservatives that they are too hard on those who aren I. Michael Dukakis s 

difficulties with the Willie Horlon case m a d e  it clear lhal w e  tailed logelal least pa n  ol our message across, 
which explains last month’s cover story ("When Criminal Flights C o  Wrong, * Paul Savoy), 

as well as this one, and others lo come.

Sentences That Make Sense
Making the punishment fit the crime

by James Bennet
It was very hard, last July, lo figure out what the 

sentence funded Oliver North meant. A jury had con­
victed him of three crimes: aiding and abetting ob­
struction of Congress, destroying and falsifying offi­
cial documents, and accepting an illegal gratuity (the 
security system). The sentence included probation, a 
fine, and community service. There seemed lo be 
something in it for everyone. Where Richard 
Viguerie saw “ vindication," The Washington Post 
found proof that “ You nm a rogue policy even out of 
the While House . . .  at your peril.” Mary McGrory 
worried that the sentence demonstrated “there is no 
limit to whai presidents can get away with in this 
country," but The Wall St. Journal celebrated it as a 
triumph over "the criminalization of political differ­
ences." on a par with the abolition of the Alien and 
Sedition Acts.

To those not paid for their opinion, the only obvi­
ous conclusion was lhal Judge Gerhard Gesell had 
thought long and hard, trying to come up with u sen­
tence to fit the criminal. That made sense. And as ev­
eryone knows, the jails are crowded, so pulling a 
nonviolent felon like North on probation, with a 
combination of punishments, seemed sensible as 
well. But the chaos of conclusions drawn in the press 
indicated that, though Gesell had sought lo punish 
Nonh. the effect of his sentence was ambiguous. The 
man had betrayed his public office, destroyed evi­
dence, and lied to Congress. Wouldn't a few months 
in jail have made the punishment clear?

Timi Brunei it an rJuor oj The Wsslunjion Moodily Ferrari k attutartce war provided bj Ethan Feieuilver and Ned Martel.

Both aspects of lhal ambivalent response have 
merit, and their implications go far beyond the sen­
tence of Oliver North. There are otlter convicts who 
should be in prison but aren't, and there are many 
more who are locked up but needn't be. Together 
they constitute a major challenge for the American 
justice system: It's lime lo start keeping the right 
people out of prison, and putting the right people in.

The federal system is holding 56 percent more 
prisoners than it was built to, the California state sys­
tem. 75 percent. We pay almost $10 million a day lo 
build prisons, and prison construction is the fastest- 
growing sector of many states' spending. When this 
boom is completed, a lot o f stale systems and the fed­
eral system still won't have enough beds. "Prison 
overcrowding” has a mixed meaning for inmates. For 
them, it means that what was once a storeroom or a 
gym is now a cell or a dormitory, and that fewer and 
fewer can get vocational training or drug treatment. 
But for many, it also means they'll be gelling out ear­
ly. And for some criminals, it means they’re less like­
ly to be going in at all.

In New London. Connecticut, drug dealers sent 
away for 10 years have been released in fewer than 
four months lo make room. In the District of 
Columbia, a planned police sweep of drug-ridden ar­
eas was canceled because there was no place to put 
the new prisoners. While the average prison sentence 
quadrupled in length between 1965 and 1985, lime 
served remained constant, thanks to courl orders cap­
ping prison populations that squeeze some inmates 
out early. Under the logic of release plans used to
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deal with these caps, a man sentenced yesterday lo 
two years for credit card fraud would be held, while a 
rapist who had served seven years of an 8-to-15-year 
sentence would be released.

Rather than forcing corrections officers lo decide 
whom to let out in a crisis, judges should lie thinking 
more curcfully about whom to jail in the first place. 
"There aren't enough beds." said Judge John Byntes 
of the Eighth Circuit Court in Baltimore. "We've got 
to learn lo discriminate.” He gives the exumple of a 
man convicted of a nonviolent felony, say car theft, 
who has a wife, child, and regular job. Judges realize 
that pulling the man in prison would mean pulling his 
family on welfare, but the Department of Correcliuns 
provides no other option. One way lo punish the man 
more inexpensively, Byrnes said, would be lo let him 
work at his job during the day while spending his 
nights in the city jail.

Bymcs was describing a form of "alternative sen­
tencing." The driving principle of this approach to 
corrections is that incarceration should be viewed as 
t)te toughest long-term punishment, not the only one. 
That’s not a new idea; it's the theory behind proba­
tion, which judges have used for years to avoid sen­
tencing criminals to prison. A criminal with a sus­
pended sentence— like North— must obey any 
conditions of probation the judge sets: how often lie 
has to check in with his probation officer, how many 
hours of community work he has lo do. Hanging over 
his head is the threat lhal if he fails to comply, his 
suspended term will come to life, and he'll wind up 
in jail. That technique has enormous potential. By ex­
panding the range of punishments that can accompa­
ny a suspended sentence and sharpening supervision 
by probation offices, judges can punish—and possi­
bly rehabilitate— some criminals either without send­
ing them lo prison or by adding just a brief prison 
term lo a sentence's mix o f sanctions.

In a few cases, alternative sentencing involves 
matching the punishment to the crime, as Dante 
would have: forcing a man convicted of driving 
drunk lo work in a hospital emergency room or a 
slumlord to five in one o f his firetraps. Usually, 
though, the sentences aren't lhal symmetrical: Ihey're 
just sensible. Alternative punishments include op­
tions like house arrest, fines, victim restitution, inten­
sively supervised probation, and community service. 
Some programs, like a model probation system in 
Georgia, have cut recidivism rates among convicts 
below those of people jailed for similar crimes, for 
about one-eighth the cost of prison. Others, like a 
community service program in New York City, don't 
pretend lo make angels out of the petty criminals 
they diven from cells: They set out only to punish, to 
cost less, and to save bed space for dangerous felons.

Who might be eligible fur this type of sentence? 
Obviously not remorseless violent offenders, like the 
conscienceless killers of the Kansas fami family de­
picted in Truman Capote's In Cold Blood. That they 
should be imprisoned for a very long time is a self- 
evident message that our corrections systems, wluth 
keep paroling and furloughing Willie Hortons, seem

Remorseless violent offenders should be imprisoned fur a very long time. But it doesn't make sense that almost half of the nation's prison space is taken up by nonviolent criminals. They may not all be Jean Valjeans, but they aren’t all Ted Bundys either.
to have never quite gotten. Habitual nonviulenl crim­
inals, the ones who start stealing again as soun as 
they return lo the streets, also must be locked up Tor a 
long lime. But it doesn't make sense lhal almost hall 
of the nation's prison space is taken up by nonviolent 
criminals. They may not all be Jean Valjeans, but 
they aren’t all Ted Bundys either.

Criminals requiring only a short prison term in­
clude white-collar felons like Nonh, the Savings and 
Loan con anisls, and Jim Bakkcr (who just got 45 
years for fraud). Prison is useful in these eases not 
only lo punish, but to deter. Jail's power as a deter­
rent increases with the social rank of the person con­
templating a crime. After reading Tom Wolfe's The 
Bonfire of the Vanities, who could forget how just 
one morning in a Bronx holding lank transformed 
Shcnnan McCoy, the fallen bond trader? That was 
fiction, true, but based on one solid fact: The com­
fortable can still be scared straight—not so much by 
the length of the potential sentence as by the guaran­
tee that there will be some real jail lime. Hot-blooded 
criminals, for whurn the crime was an ad of passion 
to be forever regretted and never repealed, may also 
require only a short term, joined to suspended lime 
and some alternative punishment. The prospect ol 
hard lime is the chief advantage of the suspended
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sentence: if  a man beats up a close friend alter a 
dtunken argument, chances are a jutlge can safety 
punish hint without separating hint front the commu­
nity; hut if  he goes back and docs it again, the judge 
cun invoke the suspended term and pul the thug 
away.

Maybe because only gtisly crimes make fur good 
news stories and movie plots, it's a bit surprising lo 
look at what types of criminals arc actually M ulling  
our cells. Some HI percent of the prisoners in the fed­
eral system are in for nonviolent crimes like embez­
zling and evading taxes, and 34 percent of state pris­
oners have no record of violence. For IH months, 
BrunUeis University's National Institute for Sentenc­
ing Alternatives has been studying the criminal histo­

ries ot the 17,000 slate prisoners in North Carolina, 
where the costs ol corrections have more than dou­
bled in the past III years. The Institute's director, 
Mark Corrigan, said his stall found that 20 to 10 per­
cent ol North Carolina's prisoners might be salely 
punished outside prisuns. That figure is consistent 
with studies the institute has done for Maine. 
Arkansas, and Alabama.

The institute is tcconuncnding several options lo 
the North Carolina legislature. Fur example, ear 
thieves might be placed in u residential program, in 
which they would be required lo bold a lull time job. 
O f their earnings, some would go to pay back their 
victims, some would go lo pay for their program, and 
some would go to their own savings—and some, of

R e s t i t u t i o n :
R e a l  F i n e  F o r  C r i m i n a l s  ^

by Karen Lehrman
"Under our xystem of law.”  thcn-llouse Major­

ity W hip Tony Coelho taid last spring, "John 
Mack owed his debt lo society, not to this young 
woman." But Mack, who subsequently became 
Jim Wright's right-hand man, had slashed the 
young woman’s throat, not "society's." Mack had 
beaten the young woman ovei the head with a 
hammer and left her for dead. Pamela Small's

• family paid thousands of dollars to have her face 
and skull reconstructed. Besides silting in jail for 

•_ a few years more than the 27 months he served, 
shouldn’t Mack have had to contribute something 
(like maybe everything he owned) to repair some 
of the damage he'd done?

Today, Coelho’s “ logic" notwithstanding, he 
probably would have. Federal judges and judges 

j  In 23 stales are required either to order criminals 
to compensate dieir victims or lo esplain in writ­
ing their reasons for not doing so. And in the last 
few yean, an almost underground system of vic- 

,• tim restitution programs has sprang up across the 
'»! country. In one of these programs, while incarcer­

ated, Mack might have had lo work off his vie- 
.. tim's medical bills. He might have had to sit

/  K a n n  t j k n m u i  h  a i i l l l t x l  / i h t o r  t g  T h e  Republic.

.1
across a table from his victim and face up to what ••(: 
he'd done to her. He might have been moved it} 
enough to apologize, which, in Small's words, 
"would have helped. I f  only symbolically." •

The concept of victim restitution, of course, is ',» 
hardly new. In the Bible, Zacchaeus, a corrupt lax i .') 

collector, had to pay Israelites four limes what he ft!' t 
had taken from diem and then give half of what be j;> !'; 
had left to the poor. Throughout much of medieval ‘ 
limes, restitution was the method of choice lo re- 
compensc victims. Bui in 1116, England's Henry 
I. son of William the Conqueror, made himself the ii 
victim of all criminal crimes. A fonunate side ef- > r 
feet of this move was that the state got to keep all 
compensation. The role of the victim gradually 
disappeared from the criminal justice system; lo .* 
seek compensation, a victim was forced lo go t • 
through arduous and often prohibitively expensive 
civil court proceedings. '•

The idea of victim restitution resurfaced in the . 
late 1960s, propelled by a general dissatisfaction 1 ' i 1 
with both institutionalization and probation. Resli- 4 ' > 
ration could hold a crook accountable for his . r 

crime— benefilling (he victim, the community, and , 
perhaps even the offender. One of the most inno- • 
vative restitution programs was started in the i

course, wourn go lo pay lanes. Kiglil now. Nonh Car- 
olitta's only option is to pay between $ 11.OIK) and 
S2J.IXXI a year to jail them

Robojudge

- j  a ;
V.l' 1 "V' Mf’

Tft . * i .
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At the same time that alternative sentences are 
making more sense than ever. Congress and stale leg­
islatures are passing laws lhal prevent judges liuni 
using them. Congress enacted bills revising sentenc­
ing practices four times in the 1980s: 1982, 1984. 
1986, and 1988. Every year was au election year, and 
every law was a little mure "lough on crime "

Perhaps the most radical change— with the must 
dite implications fur crowding in the federal sy v

Quincy, Massachusetts, District Court by Judge 
'' Albert Kramer in 1975. Kramer ihought (here ex­

isted a belter option for first-time offenders than 
putting them back on the streets or in jail. He put 
them (o work.

' His Eatn-lt program found offenders mini- 
mum-wage, part-time jobs in the community (at 

| department stores, grocery stores, car washes, gas 
- stations— whichever local businesses would take 
' them). The criminals gave two-thirds of their
( earnings to their victims until the debt was paid,-

' keeping the rest. For many offenders, it was their
' first job; for others, it was the first time they had 

borne responsibility.
The program was so successful—approximate- 

ly 80 percent fulfilled their restitution obliga­
tions— that even offenders convicted of violent 
crimes were included. Now (here is no longer an 
Eam-It program per se at Quincy court; there’s a • 
probation department (hat does creative restitution 
and community service scn'cncing. The depart­
ment hands out about 1,000 restitution orders a 
year, at an average o f $400 each. In 1988, 
$350,000 passed from criminals lo victims.

More than 500 jurisdictions now offer some 
type o f victim restitution program, whether set up 
on the Quincy employment-focused model, on a 
work center model (for those who need incarcera­
tion), or on a more victim-oriented model (where.! 
paying off the victim is more important than find-,,, 
ing the offender a job), to general, the victim's \  
role in these programs has been growing, often out 
of sheer practicality. Rather than just leave the 
restitution up to the judge, many jurisdictions 
have adopted the "arbitration" method, which pro­
tects the offender against exaggerated claims and 
offers the victim a chance for real input. Essential-, 
ly, the two parties haggle, through a probation of-

lem—cattle in 1984, when Congress created the US 
Sentencing Commission It directed the group lo 
overhaul the old "indeterminate" system nl sentenc­
ing, v lm.lt allowed judges great discretion, ollen pro 
ducmg wide disparities in sentences lot the same 
Crime. The Sentencing Commission mapped out 
guidelines with which judges must calculate all sen­
tences b> determining a crime's "olltnsc level." 
achieving wlul one judge called "sentencing by com 
puier." Dunks in a bias of the commission tow aid 
lunger sentences, more criminals are going to jail lor 
longer periods.

The guidelines kicked in for crimes commuted at 
ter November I, 1987 Combined with the mandatory 
minimum sentences Cnngress enacted lur drug of­

ficer, over the appropriate restitution.
Some programs, like one run by the sheriff's 

department in Cenesse County. New York, elimi­
nate the middleman and have the criminal and vic­
tim negotiate face to face—even in cases involv­
ing violent crimes. According lo Burl Galloway, a 
professor of social work at the University of Min­
nesota, who has run several mediation programs, 
when the criminal meets his victim face-to-face he 
often apologizes— and he's more likely lo pay 
back in full. Besides the financial benefits, restitu­
tion is thought lo bring psychological comfort to 
victims by restoring their sense of fairness and 
control over their lives. Victim-offender meetings 
(Iso bring a feeling of closure.

Given these benefits o f restitution, judges 
should have lo require it in all cases involving 
damages. And there should be some mechanism 
so that the improverished criminal who comes into 
money later doesn't gel off scot-free. Mack was 
making just over $5,000 ■ year wlien he attacked 
Small, but by the lime the story broke last year he 
was earning roughly $89,500.

Not only would a system like this better sensi­
tize judges to litc needs of victims, it would force 
them lo use rcslitilution in white-collar cases. 1 he 
complexity and lurgc amount of money involved 
in these cases currently discourage the use of 
restiliution. Many savings and loan executives, fur 
example, could never in their lifetimes pay back 
all the people they robbed. These guys usually 
wind up gelling fined and serving some lime. But 
just because they can't pay their victims back 
ducsn’t mean we shouldn't make them try. Should 
Charles Keating get convicted, would you rather 
see him lilting around in the prison camp in Dan­
bury, Connecticut, or, after putting in a little time, 
working off his debt in a downtown car wash? ■



fenses, I he new rules are sending some prison terms 
Ihrough the roof. “ I had a young man who was a se­
nior |in colk'gcl and a varsily alhlclc," said a dislrici 
court judge in Washingion, D.C. The man had started 
dealing drugs on campus— a crime lire new laws pun­
ish severely. "The lung and the shun of it was lhal 
he's been sum lo jail for 12 years. I would have sent 
him 10 jail, bul nol for 12 years. His life is ruined.

For some prisoners, a little time behind bars can go a long way. Witness the recent photo of Ivan Boesky— hunched over, with scraggly hair and beard, in sneakers and sagging sweatpants.
He's going lo come oul of jail a middle-aged hood­
lum."

In ihe first sis months of 1989. alter all these new 
laws had begun to operate, the combined slate and 
federal prison population grew mure than twice as 
fast as it had ever grown. And we haven’t seen any­
thing yet. Expanded definitions o f felonies are mostly 
responsible for swelling the population now. In 
Delaware, for example, possession of more than live 
grams— about the weight of a nickel—of any con­
trolled substance, including marijuana, is classified 
as a "violent crime.” The criminal automatically goes 
to jail. Bui ihe sentence also carries a mandatory 
term: three years without parole or time off for good 
behavior. The guidelines and mandatory minimums 
mean lhal a couple of years down Ihe road, today's 
prisoners— like the college drug dealer— won't be 
gelling oul when Iheir predecessors used to. Despite 
projected prison construction (much of which was 
planned without considering the effects of these new 
rules) inmates will begin to slack up like never be­
fore, ratcheting up the pressure on uur hit-or-miss 
early release systems.

Stars and bars
Luckily for hun. Oliver North committed his 

Climes beiorc the guidelines came mlo effect. The

commissioners were particularly tough on white-col­
lar criminals. An expert in applying ihe new rules 
said Nurth would probably have landed at level 19: 
30 to 37 months in prison, followed by two lo lluee 
years on supervised release. Well, justice is finally 
blind. Unfortunately, she's also more clumsy than 
ever. Certainly a man whose crime was abuse of 
power should lose his liberty for a while. There could 
be no more elfeclive punishment fur him and no bel­
ter example for potential White House felons. But 
three years of prison for crimes like North's amount 
to revenge, not punishment.

The new rules have made uniform what the sys­
tem's lack of alternatives has encouraged for years. 
Jean Harris, then the 38-year-old headmistress of the 
Madeira School for girts in McLean, Virginia, mur­
dered her lover in a jealous rage in 1981. She got 13 
years lo life. She's served eight years at a New York 
State prison, where she's written two books and had 
two heart attacks. In They Always Call U s  Luilles, 
Harris wrote that before going lo jail, she imagined 
arriving would be “ like landing un the moon.” It’s 
safe to say she's now better informed: she’s been hu­
miliated by guards, tortured by the screams of insane 
women, and very lonely. She surely teamed long ago 
the lessons that prison can leach.

In a 1987 hludemaiselle column on Harris, Bar­
bara Grizzuli Harrison wrote, “ Where there is crime 
there must be punishment.” Right on— bul that 
doesn't mean, as Harrison concludes, that justice can 
be served only if  Harris slays behind bars. The N e w  
York Times made a similar lapse in reasoning in a 
1988 editorial arguing that justice will be served only 
if  Hurris gets clemency. Judges shouldn't have to 
mete oul punishment Ihe way die rest o f us switch on 
a lamp. I f  Harris doesn't deserve complete liberty, 
bul funlicr prison time is loo harsh, she could now be 
punished inure mildly with some son o f service. If 
she needs tougher punishment than lhal, a judge 
could slick her in a residential facility, fine her into 
penury, and divide her days between leaching kids 
und scrubbing pots and toilets. Bul why arc we still 
paying so much money lo keep this harmless old 
woman in jail?

Enter Zsa Zsa Gabor. Gabor slapped ■ police offi­
cer last June and went on to make a media circus out 
of her (rial. All in all, said Beverly Hills Municipal 
Judge Charles J. Rubin in sentencing her, "she 
demonstrated an attitude of continual contempt for 
(he legal system." He gave her a “split sentence": nol 
just fines and community service bul also three days 
in the county jail. Gabor's husband has said lhal the 
"rich and famous" shouldn't have lo go lo jail; the 
beauty of the sentence is that it's exactly that attitude 
that pul Gabor there.
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(labor is now trying to turn her sentence into a 
celebrity charade, like her trial. Bul Ihe television 
cameras won't he ahle lo follow her inside. The for­
mer Miss Hungary will probably find lhal the petty 
indignities— gelling finger-printed and palled down, 
wearing the plain blue jail suit— and real frustrations 
ol her llnce days will make her regret her behavior. 
Ask any careless driver how it fell to spend a few 
huurs pacing Ihe cement floor and eyeing his cell­
mates in a sherriff's lockup, wailing for a sleepy 
Inentl to arrive with ihe money: for some prisoners, a 
litllc time behind bars can go a long way. There 
could he no more striking image of incarceration's 
i|uick and lasting effects than 7fie JVr-tr Ymk Full's 
remit shot of Ivan llocsky— onetime insider trader 
and current inmate—hunched over, with straggly 
h.ut and beard, in sneakers ami sagging sweatpants, a 
pair ol shoes clnlihed in bis left hand and a dullle 
bag in his right. The man will undoubtedly wear a 
sun again one day. Hut he. and we. will know where 
lie's been.

North by North's desk
I lie dash ol jail time for Gabor was crucial lo 

Judge Rubin's creative mis ol sanctions. Somehow, it 
made the sentence seem appropriate in ■ way that 
Oliver North's and Jim flakker's were nol. The day 
after North's sentencing. The Washington Full edito­
rial board snurulcil worried— as ihough, after a long 
night o l bead-scratching, it was still trying to con­
vince ilscll that Judge Gerhard Gesell had done the 
right thing. At bottom, the Fuir decided. North's sen­
tence was "fair enough': "lie won't have to go to 
prison, hot Ik's hardly gone unpunished."

Make that "nearly gone unpunished." Gesell fined 
North i I50.IHHI. Il should lake him eaaclly aix 
speeches to come up with il. Then there's that 
12UNXI Marine pension (almost the price of a whole 
speech), automatically canceled by the conviction for 
shredding documents. 7he Wall Slrtrl Journal called 
this "North's biggest punishment." This fall, it oc­
curred to Congress that il was lime lo revisit the 
shredding law. Il exempted from the statute any "re­
tired regular officer of the Armed Forces of the Unit­
ed States." "Mr. President," drawled Jesse Helms 
from the Senate floor. "I will just say to Ollie North: 
this one is for you."

The community service requirement seemed the 
most satisfying provision for all commentators. It's 
what North's lawyer. Brendan Sullivan, asked for. in­
voking the curious logic of high-priced defenders that 
their clients' willingness lo perform a community 
service sentence should be regarded as cause for 
awarding one. F.ven Mary McGinry. ntherwise dis­

pleased with the sentence, conceded that the service 
would mean "I rust ration for a hotshot." 'Ihe Foil cdi- 
luiial hoard. Mill unhappily chewing il all over, found 
a strange way lo sttelch Ihe service oul: North was 
"required to give 1,200 hours of community service 
luloii ilie lime ulieaily given in liis defense). . . ." 
(emphasis addcd|

Robert AlcFarlane’s lawyer said he was "working with quadriplegics. " Ihe word that people familiar with AlcParlane's volunteer sen'ice kept using to describe it was "lobbying."
Gesell said he hoped Ihe service would remind 

North of values he overlooked in the "elite isolation 
of (he White House." Hut North seems just to have 
traded one form of elite isolation for another, lie ’s 
working with Save America’s Future (SAFe), a new 
group based in Washington lliul hopes lo prevent 
drug use among children and teenagers. Everyone 
seems to ihink he's a great guy. hut il's hard lo gel a 
handle on exactly whal he does. He doesn't help set 
policy, and lie doesn't help pul it into action in the 
field, lie  works in ar “administrative capacity" to 
help "coordinate activities." 'I liis fall, in u slory about 
his service for Fairfax magazine (no. lie never de­
scribed whal he does). North wrote. " If  I can. in 
some small way. help lo save a goodly numlrer of the 
young people id Washington fnon the evil ol drugs 
then I will have fulfilled some small part of my obli­
gation as a Christian."

According to Wilbur Atwell, the director of SAI'c, 
North has worked outside of the ufficc tun e since he 
started his service in August. Outing his first month 
(coincidentally, before the interest of the press 
waned) he pul in close to 150 hours. Atwell called 
that "extraordinary." Bui since then. North's been do­
ing bciween 12 and 15 hours per week, somewhat 
less than the 16 he was scheduled lo perform, lie's 
not even there at set limes— Atwell described his 
schedule as "flexible." Hast July. McGrory an­
nounced lhal North had been awarded "a commission 
in the drug war." Bul when il comes to battling drugs, 
Ihe heavily decorated l.t. Colonel lias turned oul m be
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jusl another sparc-liillc desk jockey.
After the sentencing last spring, Sullivan. North's 

lawyer, requested a slay of payment ol the fines 
pending an appeal, scheduled for February. But lie 
added lhal "l.l. Colonel North does nol seek a stay of 
the sentence ol probation conditioned oil community 
scrviic." In a perverse way. the Foil turned oul or Iw 
tight: North's I.2IXI hours of community work arc a 
continuation of "the hours already given to his de­
fense." North "would like to begin prnmpily the im ­
portant community service program ordered by the 
Court," wrote Sullivan. In roller words: We'll skip 
■lie punishment, thanks, hot we'll take the mural cre­
dential.

Abuse by ‘ Best Use’
Much careful work giKS into producing an allcr- 

nalivc sentence like North's. Once guilt is dr'lcnnincil 
in a high-profile case, lire defense and the prosecu­
tion work up "sentencing memos" presenting their 
vision o! the iilcal sentence. They lend to disagree. A 
probation officer puls together a third, supposedly 
unbiased memo. In less glamorous cases, the judge 
often gets no report at all. In the jurisdictions where 
probation nlficers do assemble reports, the ulficcrs

arc frequently so overwhelmed lhal they tail manage 
to make only a call or two hehire plugging the con­
vict into a familiar sentencing lonnula. A larger in 
vestment in our probation offices would go a long 
way toward dealing with overcrowding, nol jusl by 
boosting supervision hut by prodm ing hardnoscil ap­
praisals of all criminals’ eligibility fur alternatives. 
Barring that invcsimem. alternatives to incarceration 
are likely to remain loo rare for the broke criminal.

In ihe meantime, lawyers at lonier firms have 
turned the sentencing memo into an art form. In his 
opcralie 17 page memo, Sullivan switches so quickly 
from trumpeting ihe independent counsel's malice 
("lire l("s memorandum shows il will stop at noth­
ing in its ellorl to crush Oliver Nonh . . . .  ihe blows 
it strikes are as foul as any we have seen "I to 
softly stroking a violin through tales of North's hero­
ism m war and .stiireiiug under press scrutiny, ih.o by 
the ciltl. when Sullivan suddenly changes ladies and 
appeals lo reason ("There is no need lo incapacitate 
or rchaloliiaie l.l. Colonel North."), ihe reader can 
only, limply, agree. Where Michael Deaver's memo, 
running -I*) pages (including lable o f cimiculs). 
graphically ireais him as a pathetic character ("Mr.
1 leaver was feverish, confused, disoriented, lethargic, 
anil was experiencing both auditory ami visual hallu-
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Ifixii Ihe government In avxixl Ihe divahlcd in living 
ouividc hospital*. Among oilier tasks, lie's been help­
ing her tile for lav-exempt statu*. Ihe word lhal peo­
ple lainili.tr wiih M i l-ntlnne'* volunteer service kepi 
using to describe it was "lobbying." MeNew 
ssiuihhri talk alunit her ssotk with Mel:atlanc. “ Ilow 
llir hell did you lind out about lhal?" she asked

M i New's project is unquestionably worthwhile. 
In lait. it'* so worthwhile that you'd expect a man 
like Mel .111.me to conlrihiile his skills and latems lo

lieefing up probation offices is not expensive, particularly in comparison to prison costs. Georgia's Intensive Supervision in Probation program costs about $1,700per year per offender. 
Prison in Georgia costs $13,500.

il during hi* free lime. Instead, he gel* to conliihule 
ihcm during what is quite literally his unfrcc link-, his 
substitute jail lime. How did he wind up with this 
toothless service? “ He has a vast experience, you 
know, he has managerial skills and understanding of 
ihe legislative process.” said his judge. Aubrey 
Robinson.

Il doesn't lake much of an imagination to come up 
with the sons of absurdly nonpunilive sentences Rest 
Use would justify: an Insider trader could he ordered 
lo lecture business school classes on ethics; or an uc- 
lor who sexually exploited a 16-year-old could be or­
dered to give a handful o f anlidrug talks lo high- 
school students; or— now stretching the imagination 
a bit—an upscale clothier guilty of tax evasion comJ 
be required lo pul on a fashion show to raise money 
for Ihe cily budget; or a rock-hand manager who as­
sisted in smuggling 19.5 tons of marijuana into the 
U.S. could be sentenced lo produce, oh. three anti-
drug concerts and lo cut an album Wail a minute.
Ihose are all actual sentences. And by the way:

Wilkes llashlonl Imi  money for the cily of San l-ran- 
cisco with his fashion show And Harold "Doc" 
M ifihre. the manager of "lion fovi," is now a defen­
dant in the l.ouisiniia trial ol whal may Him mil to he 
the largest ilmg nog ill U.S. history.

I here's jusl no punishment in making Ruhc-ti Me
I arlane lobby hi "elite isolation" dining his tree lime.
II can tic punitive - -or at least educative and possibly 
rehabilitative--lor white-collar criminals lo wmk in 
wmlds they would otherwise have no contact wiih. 
and for all criminals to work at duties they would 
otherwise never perform. McParlanc might learn 
something Irnni winking in n simp kitchen; drug 
dealers might hcnelil finui being snipped ol their 
jcweliy ami warm-up suits and scut lo scrub and 
paint the walls ol tin- housing projects they've 
abused.

It's worth liming lhal Judge Jackson did not assign 
Denver lo use his skills as a lobbyist and PR c/ar (as 
his sentencing memo had suggested, listing a few 
programs seeking help with fundraising and public 
awareness campaigns). Part of Ihe sentence Jackson 
gave Dcaver, who lied to both Congress and a federal 
grand jury, oozes Best Use: Deaver has lo spend 500 
hours educating medical students at Georgetown 
University on alcoholism. Rut he also has lo spend a 
thousand hours working at a shelter for addicts and 
alcoholics in inner-city Washington. Dcaver says he 
Teels like he's contributing lo Ihe shelter, where, 
among other projects, he has started diction classes 
fur residents whose English he thought wuuld pre­
vent them from ever holding a job. “I have a Ini more 
lime." he said, "and a lot more lo learn."

Out Deaver hasn't been complying with all the re­
quirements of his .sentence. He hasn't been spending 
nights and weekends at the .shelter, as Judge Jackson 
stipulated he should "as circumstances (termii and 
warrant." Not that anyone's likely to call him on the 
infraction. It's so piddling, the system reasons, and 
probation officers are so busy. And that's Ihe final, 
sad scam of white-collar alternative sentencing. Ihe 
soft sentence gels softer over time.

That's why, just as prison is essential for people 
like Gabor, who tecl they live above the Inw. it's nec­
essary for criminals who abuse llic public trust. The 
screams Jean Harris still hears in Ihe night would uf- 
fect North or McFarlane or Deaver jusl as deeply and 
send an unmistakable *i?nal lo others who might 
consider committing crones like theirs. Had North 
been given some prison time, he might have ended 
up in Ihe Petersburg prison camp 25 miles south ol 
Richmond. It's a minimum-security prison, wiih no 
fence. Rut it's not exactly summer camp. The cells 
are liny and shared by two. The grounds are spotless, 
hut only because the initiates spend their days pick-
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H irer years before Ihe downfall of House 
Speaker 111111 Wrigltl, The Washington 
M onllih  wnrned its renders: "If Tip 
O'Neill norms like the nnrt of g \y  wltn 

would write mil n taxpayer onilumril 
cheek lo everynne vvlin tried In sell him 
swampland in Florida, dim Wright seems 
mure like the guy selling the land *

Anil that's nut the first lime we antici­
pated the news that would later make 
headlines. . .

^  In a story we ran six years before the Challenger disaster, we 
warned that the space shuttle was unsafe, saying, 'Here's the plan. 
Suppose one of the solid fueled boosters fails. The plan is, you die.*

^  Seven months before the stock market crash in 1987, we 
warned that the programmed trading nod low-margin stock options 
could turn a bad day into Black Monday.

^  Months before the Iran-Contra scandal broke in newspapers, 
we warned readers, “This National Security Council staff is the 
worst in history "

- ^ T h e  Washington Monthly
W R I G H T  
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nip lip ligaiclle hulls. ;mil slutting limits One alter- 
in»in in IVctTtihcr. it pump nl prisoners was ti.ml in 
mnk. p.iiininp ,i spniless uliilc w jll while.

11m iimI i.iiI will always he Ihe Ix'si dilcm-nt. In 
tin' niiriiiii-ili.no Ion-1 piisnn aoiiivs ilio i lin ow .lv  
Itimi 1110 camp. Ills- is linns* lopiilionloil ( in it ia l)  In 
pupuhu lo.ns anil l.nilasics, A/ii/m g/ir I  1/no i\ m n lil 
nnl have Ivon lilincil in iiuim Anioiiian piisuns llm  
ili.il iIivmi'i mean lli.il scenes from  il won't occasion- 
a lly  lln k o i ihrnnpli >11111 lioail A l I'cTcrshiiig. Jim 
wmk oipln In mis a ilay in an electronics 1,11 liny, anil 
lin n0 ynii pel a pass) you sail use Ilio I1h1.11> ami the 
pv 111 llm  Ilio iilisurns foa lm os- the lonies tuseie il 
with lia itv il wire llial always sumiunil >1111 anil the 
mure siihile ours- -ihe (ask o f lim its un ills* h.illiiiHint 
Mails ipuskh w i|v  away any illnsiun nl olilo isnla- 
liuii Vim tlimi I have In 1 S |viiousi- imisli n l lliis in 
kiniw teal punishment, iticndan Snlhsan wnutil nos. 
ct have lu lil fudge Iio s r ll: "l.l. ('iilnnel Ninth wnnlil 
like In Ivp in  pinmpily ilio nnpnrianl iniaiss-ialinn 
iv inn l niik-ioil In ills-i n iiil."

Cool and unusual punishment
Hefiire jurisdictions Mail sliverlinp mure convicts 

inln cuminunily pmpiums. they'll have In heel up 
ihcir probation ulficcs. In Hallimure's allernalive sen- 
tenting prupram, a lulal nl 1(1 "manapcrs" supsivisc 
2.IKHI criminals. f lir t  lar exceeds a leasmialilc mini 
her. A Inml nf ahnul 25 convicts is alumt liplil Inr one 
ill I iter: vs ilia so lew slienis. lie wuulil have inure tunc 
In keep an eye mi cash and lo provide 'he suns of 
strvisos, like jnh tnunselinp. lhal used In he ennsiil 
eri-il pail nl ihe jnh. Willi higgcr piiih.uinn ullises, 
cveiy semensinp is-pml suulil Ivtinue a lliinp. il nnl 
ill heauly, al least nl use. I An increase in supervision 
is mil expensive, particularly in cninpaiiMin in pritnn 
costs, (is-nrpia's Intensive Supervision in I’rnhalinn 
prnprani, in wliisli Iwn in four piuliaimn iillicers su­
pervise hclwecn 25 ami 55  criminals, costs ahnul 
SI.700 per year per olfender; prison in (ienrpia costs 
SI.'I.S1XI.1 Resides heller p-ubation. lightly supervised 
residential drop pinprams are a must, given ihe luph 
percentage of diugaddiilcd criminals. Slricl rcsiilen- 
lia l ircaimenl lends lo eul recidivism more lhan 
prison divs. Il nol only removes Ihe criminal from 
Ihe population las prison does), il detrenst-.s drug de­
pendence and sluinks Ihe chances lhal a criminal will 
slt-al again In leed his hahil las prison doesn'll.

(ienrpia "rccogni/cd sooner lhan innsl slates Ihe 
relalionship hclwecn prisons and money." says I'orri- 
pan id Ihe National Inslilule for .Sentencing Allerna- 
lives Ihe rcsull. in l ‘)H2. was llic ISP piupram, pmb- 
ahly lire mosl impressive— and most slr.iiplnlurward 
— allernalive senlencing scheme. ISP has spread.

wiih vaiialions. In jiirisilielinns iwiniml die ciiiinlry. 
Ill (li-nigi.i. a proh.uioii o llicci piinnlcs juti oiiiiisel 
inp while a siirvi-d l.m il- n llice r keeps lu lls 1111 the 
criminals, each nl whom must check in. lace 10 lace, 
live nines a week diiimp Ihe (1 In 12 months Ihey're 
• n die pinpi.ini l- .n ll p.Hill ip.ml has In pul m I 12 
hums nl ciHniiuuiil) m-iviu- ami Imld .1 lu ll lime |uli 
111 puisne educalmii.il nr viMaiiiiu.il li.uump (ieneial 
ly. (lie judpi- imposes a lin lu il ami diup lesiuip. a cur­
few. ami lines or v iiliu i resliliiliun. l ees paid l»y pin- 
Ii.iIiiiiii-is suppn il ihe pm p i.1111. W hen (ii-m p i.i
I   Inti lliis lam ) lu im  nl pnih.ilioti. sunn- ciiini
nals lepaiiled II as i ik i luupli (llli'rcd  ISP. lliey c irc l­
ed In pn in piisnn instead.

(ii-mpia's IVXh evaluation nl ISP came up wiih a 
••success r a le " -  with success d e lin rd  as im new 
crimes m technical sinlalinils diiiiup Ihe IK iiiunihs 
a llei piadualiun n l Mil pcrcviu. Ihai's a Inwei re­
cidivism rate Ilian was found aiming it-piilur pruha- 
linni-rs nr among |H-oplc incarcerated lo r similar unp- 
in.il c rimes. And less lhan I p e rc rn l n l a ll IS P  
praduales had pune on in he rnnv ii’ led id violent 
crimes.

A iiinrc high-lccli iihcmalivr, whielt excites cur- 
tecliuns experts and lealnres wrilc-rs around the conn- 
try, is rlccTriiu ically monitored house arrest: You 
wear an cleelriNlie tapping device—-such as an anklel 
lhal semis a radio signal 10 a receiver in ynui tele­
phone- o r you perform  regu larly  fu r a Iw-o way 
vidi-ii im m ilor, ami ymi slay home. Oilier gadgets 
pciinii piohatinn o lliec rs In lest llicii clients Im  aim  
lull without stirring fruin die n llice. I.ike an ISP pm 
gram, this is a llexih lc punishment. The cnnvicl can 
keep winking, nr perform cmumunily service, while 
1 i'iii.lining nl liuuic- dm mg, set limns.

The alli-rnalivv most popular wiih tin- luiigli on- 
crime crowd is the so called "ImhiI camp" fo r young 
male nllciidcr.s. W illiam  llennc ll has hiKistcd limit 
camps as a cheap allerna live lo  prison that scares 
young |>cuplc straight, l or a few tnuiillts. young men 
ate subjected 111 niililary-Myle discipline, complcle 
with men in unilurm  calling them "maggnis" and 
making lliem do push-ups in the wee hours, (icurgia 
led the way on this allernalive as well; there are now 
Mime IS camps in I I  Males, with many more under 
ciiiisirui'lioii or on the drawing hoard.

Preliminary studies have east some doubt mi the 
value id hoot camps as thc> 're generally run. lo r  one 
thing, they arc turning oul lo  he costlier than prison: 
for another, they don't seem in cut down recidivism. 
.Snim.TuiH.-s the discipline has pune too far. with in 
males winding up hadly licalen. Run mure wisely, 
however, the camps might work. In New York stale, 
hoot camp lusts lo r  six ninnlhs, Iw iec as limp as 
most. And o flie ia ls .supervise and assist the inmates
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for a year after lliey graduate. Iltil without lhal kind 
id intensive, lung lenn elliin, the camps seem likely 
to lake lough, aggtcssivc young men ami make them 
tougher, more aggressive, ami prouder of their mus­
cles. "I look al this us n fitness program," Ruhrti 
llriinrll. 11 14-year old thirl, told Ihe l o t  Am-r/rt 
l i m n .

VKRA smart

The VIIRA Inslilule in New York City ru.ts a 
community service ptugtam lot pettyviiminals. mosl 
of whom would otherwise lie seiving two in 'lin'c 
months in piisnn. VI-'RA sets the iillemlc-rs In wink 
for 70 hours. According lo Susan Powers, wlm super­
vises the project. Ml In 60 percent ol participants 
complete their service: Ihuse who dutiT ate teleui-d 
hack In the courts fur resentencing I'ussihly Iviaiiw- 
il gut burned in die mid-seventies fur hcing pailtc-u- 
larly still on crime (sec Tom flelhell, "Criminals lie- 
long in Jail," The  ITiii/iinxinii Mnnililr, January 
l')76). VI-RA emphasizes that Ihe service is punitive. 
Tu an rxicnl il is. though clearly it's no match (or 
prison. "It's obviously not inenpacilalive ami it's mil 
rehabilitative—our recidivism sluls are ahoui Hit*

same as a population with a slum jail icon." said 
Powers. I he program doesn't work miracles. Hut il 
docs icll dir iillemlets 1I1.11 society disapproves; n 
costs JXIKI to M.INKI |M-t convict, umch less Ilian j.ul. 
il keeps smne beds free in New Yuik’s sliamed facili­
ties; and 11 gets vacant lots cleaned up. scarred walls 
panned, and ravaged paik areas tcmlcil I 

r.ngi.uns like VI-'RA's slinvv that it's possible In 
expi-rnucnl with alleinahves and remain realistic 
ahnul crime. Instead nl imprisoning judges willim 
strict scTilc-ucmg langcs. stale and lcder.il guidelines 
should sl.nl cnciiiiraging them In evplute sensihle 
punishments Ivsules incaiceialiiin. I lie real lesson ol 
Oliver Ninth's sentence is nut that abusers id ihe 
public liusi deserve same jail lime, or ect-n lhal alter- 
native »eniem mg. as applied to celebrity defendants, 
is a juke It’s mute simple- Ilian cither id those Our 
I'uireilinns system can Ik- llt-xihlc.

We lin'd suit nil clinic, and dial didn't wmk. Now 
we've (lied lough un ciline. and the tesulis have Iv in  
just as imunpicssttc. May Ik- we should 11 y smart un 
crime. As state and lcilei.il lick-lips approach gild- 
lock, the c hallenge 111 our criminal justice system is 
lit lake the e!-g.ml. cuMomiailurcd .sentence and start 
iiiaikelmg it ii'lail 1

Decolonization 
and World Peace

fly  Brian Urquhnrt
Ixxigiimc UN Under Surcrarv lic iia .il Inr Special 
I'nliinal Allair.% Unpih.ut charts the rapid progress 
aiu! uiicx|H'iicil remits nl decolonization in Alma, 
(lie Middle Hut, Jint tiilur arcus ill (lie I hint World 
Si4*9t cloth Sr»vipj|Kr

Latin American Politics 
A Theoretical Framework
By Torcunto S. l)i Telia
A comparative studv which evaluates the evolution nl 
the pariv system in I aiin America. I)i Telia s cmph.i- 
5is is (Hi the prere juiv 
nine'* n tic/
la - 
mg li
region.
Si7.to vino Sic.9t

ilenMHtaey. .-ml Im
growth ol democrat* hi 

iiiclv and important read- 
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Palestinian Lawyers
and Israeli Rule
Law anil Disorder in the West Bank
By (iforije liwile Biilmrnt
A uule ringing iiupiirv inio the lmtoru.il origins nl 
the leg.il profession and theioiiii sisiciii in Pal­
estine. Mnlur.it examines the teniiom grounding o l 
the court si stem in I'aleMiiiuii wkicii .mil m lnire 
and piut«e\ ihe politics o l the mrreiit Israeli nnhun 
government in ihe West Hank, piovulmg ji i illiimi- 
dating look at the mrreiit opining 
5to 001I1 till
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§ 12.55.010 Alaska Statutes § 12.55.015
S e c .  1 2 . 5 5 . 0 1 0 .  I m p r i s o n m e n t  o n  j u d g m e n t  f o r  p a y m e n t  o f  f i n e .  

[ R e p e a l e d ,  §  2 1  c h  1 6 6  S L A  1 9 7 8 .  F o r  p r e s e n t  p r o v i s i o n s ,  s e e  A S  
1 2 . 5 5 . 0 3 5 ( a ) . ]

Sec. 12.55.015. Authorized entences. (a) Except as lim ited by 
AS 12.55.125 — 12.55.175, the «.ourt, in  imposing sentence on a defen­
dant convicted o f an offense, may singly or in  combination

(1) impose a fine when authorized by law and as provided in AS 
12.55.035;

(2) order the defendant to be placed on probation under conditions 
specified by the court tha t may include provision for active supervi­
sion;

(3) impose a definite term of periodic imprisonment;
(4) impose a definite term of continuous imprisonment;
(5) order the defendant to make restitu tion under AS 12.55.045:
(6) order the defendant to carry out a continuous or periodic pro­

gram of community work under AS 12.55.055;
(7) suspend execution of a ll or a portion o f the sentence imposed 

under AS 12.55.080;
(8) suspend imposition of sentence under AS 12.55.085;
(9) order the forfeiture to the commissioner o f public safety of a 

deadly weapon that v/as in the actual possession o f or used by the 
defendant during the commission o f an offense described in  AS 11.41, 
AS 11.46, AS 11.56, or AS 11.61;

(10) order the defendant, while incarcerated, to participate in or 
comply w ith  the treatment plan o f a rehabilita tion program tha t is 
related to the defendant's offense or to the defendant’s rehabilitation, 
j f  the program is made available to the defendant by the Department 
o f Corrections.

(b) The court, in exercising sentencing discretion as provided in this 
chapter, shall impose a sentence involving imprisonment when

(1) the defendant deserves to be imprisoned, considering the seri­
ousness o f the present offense and the defendant’s prio r crim inal his­
tory, and imprisonment is equitable considering sentences imposed for 
other offenses and other defendants under s im ila r circumstances;

(2) imprisonment is necessary to protect the public from further 
harm by the defendant; or

(3) sentences o f lesser severity have been repeatedly imposed for 
substantially s im ilar offenses in  the past and have proven ineffective 
in  deterring the defendant from further crim ina l conduct.

(c) In addition to the penalties authorized by th is section, the court 
may invoke any authority conferred by law to order a forfeiture of 
property, suspend or revoke a license, remove a person from office, or 
impose any other civ il penalty.

(d) [ R e p e a l e d ,  §  1  c h  1 8 8  S L A  1 9 9 0 . ]



§ 33.16.120
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parole that may affect the victim. (§ 2 ch 88 SLA 1985; am §§ 12 — 15 
ch 59 SLA 1989)

§ 33.16.150 Probation, Prisons, and Prisoners § 33.16.150

Effect of amendments. — The 1989 
amendment, effective August 28,1989, re­
wrote subsections (a), (b), and (e); and in 
subsection (c). substituted the language 
beginning "to attend meetings” and end­

ing "in writing or in person" for "to com­
ment in writing" in the first sentence and 
"any written" for "the" in the second sen­
tence.

(

Sec. 33.16.150. Conditions of psurole. (a) As a condition o f pa­
role, a prisoner released on discretionary or mandatory parole shall 
refrain from conduct punishable by imprisonment under state or fed­
eral law or municipal ordinance.

(b) The board may require as a condition o f discretionary or manda­
tory parole tha t a prisoner released on parole

(1) meet fam ily obligations;
(2) pursue employment, education, counseling, or training;
(3) remain w ith in  stated geographic lim its  unless w ritten permis­

sion to depart from the stated lim its is granted the parolee;
(4) report upon release to the parole officer assigned to the parolee;
(5) report as required to the parole officer assigned to the parolee;
(6) reside at a stated place and notify the board o f any change in 

place of residence;
(7) not possess or control firearms or other dangerous weapons;
(8) refra in from possessing or consuming alcoholic beverages;
(9) submit to reasonable searches and seizures by a parole officer, or 

a peace officer acting under the direction o f a parole officer;
(10) submit to appropriate medical, mental health, or controlled 

substance or alcohol examination, treatment, or counseling;
(11) submit to periodic examinations designed to detect the use of 

alcohol or controlled substances;
(12) make restitution ordered by the court according to a schedule 

established by the board;
(13) refra in from opening, maintain ing, or using a checking account 

or charge account;
(14) refrain from entering into a contract other than a prenuptial 

contract or a marriage contract;
(15) refrain from operating a motor vehicle;
(16) refrain from entering an establishment where alcoholic bever­

ages are served, sold, or otherwise dispensed;
(17) refrain from participating in any other activ ity or associating 

w ith  any other person tha t the board determines is reasonably like ly  
to dim inish the rehabilitative goals o f parole, or tha t may endanger 
the public.

(c) Except for a condition imposed under (b)(4), (7), (9), (11) or (12) 
of th is section, the board may generally delegate imposition of special
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