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HB 146 is scheduled for hearing in House Judiciary on Monday, April 
22, 1991. I am forwarding the backup information provided me by 
Legislative Reseach Agency so that you have time to review the 
material before the bill is before you in committee.
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MEMORANDUM

TO: Representative Ramona Barnes

FROM: Patricia Young'A
Legislative Analyst

RE: Bifurcated Divorce Proceedings
Research Request 91.171

You requested information on the number of states which allow bifurcated 
divorces, i.e., divorces in which the actual divorce and economic and child 
custody issues are handled separately. You asked for any statistics readily 
available on the number of divorces handled in this manner and for information 
on problems and benefits associated with the practice.

Bifurcation is a standard court practice, applicable to a variety of case 
types. Divorce is one type of case which may be bifurcated. According to 
Sidney Siller, president of the Institute for the Study of Matrimonial Laws, 
most states allow for bifurcated divorce actions either by rule or by practice, 
rather than by statute. Determination of the exact number of states which do 
bifurcate divorce proceedings is, therefore, difficult to determine. Neither 
Mr. Siller nor researchers at the American Bar Foundation, which is the 
research arm of the American Bar Association, were aware of any compilations 
of data on this subject.

The primary justification generally cited for the practice of bifurcating 
divorce proceedings is that the separation of divorce from custody or property 
settlement issues expedites matters, encourages settlements (rather than 
continued litigation) and allows individuals with irretrievably broken 
marriages to begin to disentangle their affairs and to restructure their 
separate lives. Not uncommonly, one or both individuals wish to remarry, and 
requests for bifurcation issue from a desire to move toward that goal. 
Sometimes matters are compounded by a sense of urgency to legitimize the birth 
of an expected child. Bifurcation also allows for certain tax advantages: 
rather than filing in the less advantageous married-but-separate category, ex­
spouses may file as single adults or jointly if they have remarried. 
Additionally, the practice may allow individuals with irreparably eroded 
relationships to discontinue financial responsibility for family members for 
whom they no longer wish to be responsible. The theory behind the practice of 
bifurcation, as it relates to divorce proceedings, is that people who wish to 
be divorced ought to be allowed to do so, and should not have their personal 
lives held hostage to economic demands.
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Opponents of bifurcated divorce proceedings contend that allowing individuals 
to delay such basic human responsibilities as the care of one's children and 
the resolution of one's financial affairs inevitably complicates and aggravates 
the original problems. According to Lynn Gold-Bikin, a representative of the 
American Bar Association on this issue, problems usually outweigh benefits. 
The following represent the major problems associated with bifurcated divorces.

The granting of a final decree of divorce separate from resolution 
of custody and/or financial matters may reduce the incentive to 
finalize those issues expeditiously, particularly for the party 
with more money. The party who stands to lose assets in an 
economic distribution may delay settlement in the hope that the 
dependent party will eventually agree to accept less in order to 
have the issue finally resolved.

In cases without the possibility of a mutually agreeable 
settlement, bifurcation prolongs and exacerbates litigation.

Unresolved and unreconciled old business hinders the parties' 
efforts to restructure their lives. Remarriage, although it may 
satisfy the emotional needs of one or both parties, further 
complicates matters and almost inevitably further reduces the 
wealthier party's incentive to resolve financial and/or custody 
issues.

Bifurcated divorces, especially when followed by remarr ges, may 
prove very disruptive for children, particularly if they come to 
believe that their parents consider their own needs and wishes as 
more important than those of their children.

Eligibility for medical insurance coverage provided through one 
party's employment and extending to the spouse and children is no 
longer available for the ex-spouse. Although alternate insurance 
may be available, gaps in coverage can occur at a time when 
individuals are particularly vulnerable due to increased stress.

The real property ownership status of tenancy by the entirety-- 
which carries a right of survivorship--is available only to married 
couples. Once a dissolution is final, ownership status converts, 
by operation of law, to tenancy in common. More like a 
partnership, tenancy in common does not afford the same 
protections--such as right of survivorship--as does tenancy by the 
entirety.

In a bifurcated divorce proceeding, the party with fewer assets 
has lost the protection afforded by statute to a spouse and yet has 
not gained the protection of a valid property settlement agreement. 
Property owned at the time of divorce may have diminished, 
increased, or disappeared by the time of economic distribution.



R e p re s e n ta t iv e  Barnes
F eb ru a ry  2 5 , 1991
Page 3

Any of these events may cause thorny problems, particularly if the 
court has deferred valuation of assets until distribution. Little 
protection exists for the rightful assets of an ex-spouse if the 
wealthier party diminishes or hides assets, retires, or declares 
bankruptcy after the divorce but prior to the property settlement.

In the event of the death of either party, as an ex-spouse without 
the protection of a valid property settlement agreement, the 
surviving party or heirs would have difficulty claiming beneficiary 
status under any life insurance policy the other might have held. 
Likewise, complex inheritance questions would ensue. Establishing 
a clear right to inherit would be particularly complex if one or 
both parties had remarried.

Attached is a copy of Hoik v. Hoik 464 A.2d 1359 (PA Super. 1983), which is 
considered the lead case in Pennsylvania. Judges in this case held that 
although unusual situations could occur in which a single order would not 
suffice, divorces actions should not be bifurcated as a matter of course. 
Hoik v. Hoik clearly summarizes benefits and potential problems of the 
practice, and delineates under what conditions and circumstances it should be 
considered.

Ms. Gold-Bikin notes that in 1979, a judicial inquiry held in New Jersey-- 
generally considered a rather forward-thinking state--produced the Pashman 
Report which recommended against the practice of bifurcated divorces for many 
of the reasons noted above, despite the length of time needed to resolve most 
cases through the overloaded trial courts in that state. Subsequent to the 
Pashman Report, New Jersey's chief justice sent out a judicial directive 
against the practice. Since that time, bifurcation of divorce cases in New 
Jersey is generally discouraged and extremely rare: one must show exceptional 
circumstances for the court to exercise its discretion to grant bifurcation. 
The attached copy of Leventhal v. Leventhal 571 A.2d 348 (NJ Super.Ch.1989) 
provides a summary of arguments for and against bifurcation, as discussed in 
the Pashman Report, as well as a review of case law on the subject.

In its discussion, the New Jersey court noted that New York case law concludes 
that when complex financial issues are involved, settlements or easy answers 
may be less likely once dissolutions are granted. (Because of this, according 
to Mr. Siller, final judgments in New York frequently are not entered until all 
issues are finalized.) The Florida court was also cited as holding that the 
split procedure should be used only if clearly in the best interests of the 
parties and children. Florida holds that the "convenience of one of the 
parties for early remarriage' does not justify" a bifurcation.

Interestingly, the New Jersey court concludes that "realistically, . . . the 
actual divorce appears to be ancillary to the financial issues." The ideal 
of the insular family unit--two adults and their biological children--is no 
longer the reality in this society. Thus, problems which might at first 
reading seem unlikely may, in fact, be commonplace. Ann Moss, deputy director
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of the Pension Rights Center--an independent, nonprofit organization funded in 
part by the American Association of Retired Persons--cautions that the practice 
necessitates very carefully worded temporary orders, and that, in general, a 
more highly sophisticated than normal approach by divorce attorneys is required 
to adequately protect all parties.

Sources agree that any state which permits bifurcation should think seriously 
about the potential problems. No divorce is identical to another, however, and 
no rule is applicable to every situation. A middle ground, in which 
petitioners have specifically addressed all substantive issues is, therefore, 
frequently recommended. Public policy that allows courts to evaluate cases on 
their individual merits and to use discretion in allowing bifurcations when 
parties have considered the potential problems and no just reasons exist to 
deny the requests, is generally favored by the courts and by the citizenry as 
well.

I hope that this information is useful to you. If you have questions or need 
further information, please don't hesitate to call.

Attachments
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Critics say 2-step process often leads to delay

The bifurcated divorce— grant­
ing the divorce first and deciding eco 
noinlc issues later— can give couples 
a quick break so they can get on with 
their lives.

But the practice is coming under 
increasing criticism from lawyers who 
say it leads to long delays and favors 
the party with more money.

Divorce attorney Harry Fain of 
Beverly Hills favors bifurcation for the 
traditional reason- "When you get into 
a case and the parties are mortal ene­
mies . . .  our public policy in Califor­
nia encourages the two people to get 
divorced first. That cleanses the air a 
little bit."

Section 302(a)(4) of the Uniform 
Marriage anpl Divorce Act allows the 
judge to bifurcate the divorce, and 
many states have adopted the practice 
even if they have not adopted the uni­
form act.

Chicago divorce attorney Donald 
Schiller says the biggest problem with 
bifurcating economic issues is delay. 
After the divorce is granted, the party 
who stands to lose some o f his prop­
erty and paycheck in an economic dis­
tribution has no incentive to press for 
a quick resolution.

Schiller, immediate past chair­
person o f the ABA Section of Family 
Law, says some bifurcated cases have 
dragged on for as long as four years. 
As a result, Schiller thinks Illinois 
judges use bifurcation less often.

‘When judges started realizing 
that the cases werer t getting fin­
ished, they stopped bifurcating, un­
less the parties agreed or unless there 
was a real good reason, because these 
cases were just lying around and not 
getting disposed of," Schiller said.

Beverly Anne Groner o f Be- 
thcsda, Md., chairperson o f  the ABA 
Section of Family Law, has even gone 
so far as to get Injunctions to prevent 
bifurcation.

Groner is one of several lawyers 
who say that big problems can arise 
between the dissolution and economic 
division. For example, what happens 
when the divorce is granted, and then 
one spouse dies, or the wealthier 
spouse spends or hides his assets?

"It opens in some cases a verita-

A  Donald Schiller.* Bifurcated coses have dragged on for cs long as four years.
ble Pandora's Box of problems that 
weren't contemplated,” said Groner.

If the wealthier spouse should die 
after the- dissolution, the other party 
would not have 3  clear right to inherit, 
and would not yet have any rights 
under the divorce decree, Groner says.

Or, if the economically depen­
dent spouse should die, the heirs may 
have problems getting property not 
yet distributed by the divorce decree.

Another problem arises when the 
properly owned at the time of the di­
vorce isn’t there at the time of eco­
nomic distribution. "Assets can di­
minish, Increase, or disappear," 
Groner said. "There are some who will 
deliberately hide assets."

Stale statutes vary as to whether 
assets should be valued at the time of ! 
divorce, nr at distribution, according 
to Groner.

The wealthier spouse eouid even 
lose assets in a bankruptcy proceed­
ing, according to Norristown. Pa., at­
torney I.ynne Z. Gotd-Bikin. In h i  R e  
M u r r a y ,  31 B.Il. 499 (Bkrtcy E D. Pa. 
1983), the bankruptcy court forced 
the sale of the divorced husband’s 
home, giving only 50 percent of the 
proceeds to the divorced wife ff the 
economic distribution had occurred 
first, the wife could have been entitled 
to more.

Before the advent of no-fault di- 
vnr<i\ property issues wore decided

more quickly because they were part 
of the bargaining process One party 
would -igrfe to ih*» grounds for a di­
vorce in exchange for property.

■ For example, in New York, where 
some degree of fault is still required [ 
f o r  a divor'r, attorney Sanford S. ‘ 
Dranoff says the bargaining chip is : 
frequently used by the economically • 
dependent party: "I represent the I 
man, and die woman says. ‘You don't I 
have any grounds, unless you give me ! 
the title to the house.'"

Ironically, with ihe advent of b:- I 
furcation and r.o-fault. fhc bargaining 
chip is now in the hands of the eco­
nomically superior party.

"Thu person with the most prop- [ 
crtv w'iwifs to give up as little as possl- ! 
Ke, and he will sometimes prolong ! 
the case in the hope that the other • 
party will accept less to get it over 1 
with," -said DeP3Ul College of Law As­
sociate Dean Vincent Vjtulln (

Many who criticize bifurcated di- I 
voree as favoring the economically ad- j 
vanlagcd party— often the husband— : 
say it is part of a larger problem in 
which women arc treated unfairly in 1 
divorce proceedings

But there are some cases when 
bifurcation actually prevents delay, 
according to Fain. He has used hifur- ! 
cation to resolve thorny Nsiiea like 
valuation of a business or the validity 
of a prenuptial agreement first. Once 
those issues arc resolved, a quick set- ' 
tlcmcnt is likely, he said.

— D e b r a  Cassens Afcws

ABA JOURNAL / DECEMBER 1, :9M Sf
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Appeal was taken from decree of the 
Court of Common Pleas of Allegheny Coun­

ty, Civil Division, No. 930 Oct. Term 1980, 
Kaplan, J., which stated that court would 
not adjudicate wife’s new matter alleging 
that divorce code was constitutionally de­
fective and that economic claims would be 
severed from divorce claims. The Superior 
Court, Nos. 333 and 538 Pittsburgh 1981, 
Cirillo, J., held that: (1) economic claims 
may be severed from divorce claims, and (2) 
trial court failed to exercise its discretion­
ary power in deciding whether to bifurcate 
the issues; thus, case would be reversed 
and remanded for new hearing.

Reversed and remanded.

1. Trial *=3(5)
Economic claims may be severed from 

divorce claims under the new divorce code. 
23 P.S. § 401(b); Rules Civ.Proc.,, Role 
1920.52(c), 42 Pa.C.S-A.

2. Trial «=>3(5) ' X’\ '
The decision to bifurcate economic , 

claims from divorce claims,, although, perj;. 
missible, should not be made pro forma; > 
rather, such.determination should be made- 
only after disadvantages and advantages!. 
have been carefully explored and analyzed; 
each case must be reviewed on its own facts 
and only following court’s determination 
that consequences of bifurcating case would 
be o f greater benefit than not bifurcating, 
should permission be granted. 23- P.S.
§ 401(b); Rules Civ.Proc., Rule 1920.52(c), 
42 Pa.C.S.A.

3. Divorce «=» 184(5)
So long as trial judge, in deciding 

whether to sever economic claims from di­
vorce claims, assembles adequate informa­
tion, possibly studies information, and then 
explains his decision regarding bifurcation, 
the Superior Court wiil defer to trial court’s 
discretion.

4. Trial e=>3(5)
Trial court failed to exercise its discre­

tionary powers when it ordered bifurca­
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tion of economic claims and divorce claims 
since its decision to bifurcate was based 
upon accepted practice in county and not 
upon particular facts of case; thus, case 
would be reversed and remanded for new 
hearing. 23 P.S. § 401(b); Rules Civ.Proc., 
Rule 1920.52(c), 42 Pa.C.S.A.

John J. Dean, Pittsburgh, for appellant.
Frederick N. Frank, Pittsburgh, for ap­

pellee.

Before CAVANAUGH, ROWLEY and 
CIRILLO, JJ.

CIRILLO, Judger •
The parties were married on October 25, 

1959 and lived together until a domestic- 
dispute arose in June, 1975. The husband 
filed a divorce action on September 3, 1980, 
alleging that the marriage was irretrievably 
broken,1 and requesting equitable distribu­
tion of marital property as well as counsel' 
fees. The wife filed an Answer and New 
Matter averring, inter alia, that the Divorce 
Code was constitutionally defective. She 
also entered a counterclaim for alimony, 
alimony pendente Iite, counsel fees and 
maintenance of insurance policies.

A hearing was held on March 2, 1981, at 
which time the court found the marriage to 
be irretrievably broken. The court did not 
adjudicate the New Matter or property 
rights at that time. On March 3, 1981 the 
wife appealed at No. 333 Pittsburgh, 1981.

Subsequently, the lower court signed a 
series of Orders, dated March 2, 1981, which 
stated that the court would not adjudicate 
the New Matter, would enter a bifurcated 
divorce and a decree of divorce dissolving 
the marriage. These orders were then 
docketed with the prothonotary and on May 
15, 1981 the wife appealed at No. 538 Pitts­
burgh, 1981.
1. The Act o f April 2. 1980. P.L. 63. No. 26.

[1] Initially, we are compelled to ad­
dress the issue of the propriety of severing 
economic claims from divorce claims in this 
matter. The New Divorce Code provides in 
pertinent part:

. . .  In the event that the court is unable 
for any reason to determine and dispose 
of the matters provided for in this subsec­
tion within 30 days after the master's 
report has been filed, it may enter a 
decree of divorce or annulment . . .

Act of April 2, 1980, P.L. 63, No. 26, § 401, 
23 P.S. § 401(b). Similarly, the Pennsylva­
nia Rule of Civil Procedure concerning 
court hearings in divorce or annulment ac­
tions states:

(c) The court need not determine all 
claims at one time but may enter a decree • 
adjudicating a specific claim or claims.. 

Pa.R.C.P. 1920.52(c), Adopted June 27,1980,;; 
effective July 1, 1980.

The preceding language demonstrates a. 
legislative awareness that situations could 
arise in which a single order would not 
suffice. It is clear, therefore, that the in-.- 
tent of the legislature is to permit bifurca­
tion. However, there is no requirement 
which mandates bifurcation nor obligates 
the court to find clear and compelling ne­
cessity before it bifurcates a proceeding.

There are several advantages which ap­
pertain to the concept of bifurcation. First, 
it accelerates the actual dissolution of a 
marriage found to be irretrievably broken 
since the time needed to obtain a divorce is 
substantially shorter than the time needed 
for the disposition of marital property. 
This allows the parties to quickly begin the 
task of restructuring their lives. We note 
that the objectives of the Assembly in en­
acting the Divorce Code are set forth in 
Section 102(a) which provides in pertinent 
part:

(a) The family is the basic unit in socie­
ty and the protection and preservation of 
the family is of paramount public con-
§ 201. 23 P.S. 4 201(d).
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cern. Therefore, it is hereby declared to 
be the policy of the Commonwealth of 
Pennsylvania to:

(1) Make the law for legal dissolution 
of marriage effective for dealing with the 
realities of matrimonial experience.

(3) Give primary consideration to the 
welfare of the family rather than the 
vindication of private rights or the pun­
ishment of matrimonial wrongs.

(4) Mitigate the harm to the spouses 
4 and their children caused by the legal

dissolution of the marriage.
Act of April 2,1980, P.L. 63, No. 26, § 102, 
23 P.S. § 102(aXl), (3) and (4).

It is apparent that a speedy resolution of 
the divorce issue is within the purview of 
the Code. Moreover, as the Honorable Eu­
gene B. Strassburger III of the. Court ,o£ 
Common Pleas of Allegheny County com­
mented in the case of Casey, v. Casey, 129 
P .LJ . 42, 44 (1981):

. . .  [Tjhese goals [of the divorce code] 
can be accomplished only by the prompt, 
dissolution of a marriage that is demon­
strably over (as defined by the code), and 
allowing the parties to restructure their 
lives. The goals cannot be accomplished 
by tying the parties to a dead marriage 
while all of the conflicts and time-con­
suming financial details are litigated. . . .
Bifurcation separates the termination of 

the marriage from the distribution of prop­
erty so that the marriage and each party’s 
personal life are not held hostage to eco­
nomic demands. At the same time, the
2. In K le in  v. K le in , c u p ra , at 657-58 Judge 

Wectick reasoned:
Alimony pendent lite. i f  literally construed, 
means alimony while the litigation is pend­
ing. (citation omitted). Under prior law, the 
duty to pay alimony pendente lite ended with 
the divorce because this was the only subject 
of the litigation. In P o n th u s  v. P on thu s . 70 
Pa.Superior Ct. 39 (1918), the court held that 
alimony pendente lite continued while an ap­
peal from the issuance o f a divorce decree is 
pending. According to this court, the pur-

depender.t spouse is not economically disad­
vantaged by the fact of the divorce being 
issued because support and/or alimony pen­
dente lite are required to continue at their 
pre-divorce levels pending resolution of the 
economic matters. Klein v. Klein, 16 D & C 
3d 651 (1980).3

There are also several tax advantages 
that come into play when considering bifur­
cation, such as; a spouse may remarry and 
file a joint federal income tax return with 
the new spouse; a spouse may avoid filing 
status as married filing separately; stock 
redemption attribution rules may be avoid­
ed [I.R.C. § 318]; losses on transfers and 
sales between ex-spouses may be recognized 
[I.R.C. § 267]; an individual spouse may 
elect the capital gain exclusion on sale of 
family residence [I.R.C. § 121]; and gain on 
the sale of depreciable realty may be taxed 
as capital gain rather than as ordinary in­
come. [I.R.C. § 1239]. Rounick, Pennsyl­
vania Matrimonial Practice, Section 18.3, 
page 148. ’

Finally, as revealed by the experience in 
Allegheny County, bifurcation encourages 
case settlements between the time the di­
vorce decree is issued and the property dis­
tribution issues reach trial. These settle­
ments are an obvious benefit to our inun­
dated courts.

On the other side of the coin, there are 
many disadvantages related to bifurcation. 
If the cases are not settled by the parties, 
then oftentimes two hearings are necessary, 
thus burdening an already overcrowded 
court calendar. Also, despite the fact that 
divorce is achieved rapidly, there is still a

pose of alimony pendente lite is to permit a 
dependent spouse to meet the expenses of 
carrying on or defending an action (including 
reasonable living expenses), 'so payments 
should continue as long as the action is pend­
ing. A ls o  see : C om m on w ea lth  e x  re l. E n t le r  
v. E n tle r, 33 Lehigh 23 (1968). Thus so long 
as any claims raised in the divorce litigation, 
are still pending, the principles enunciated in 
P on thu s  bar automatic termination of alimo­
ny pendente lite.



l i ib Z  ra. -tO-t A  t  A IV/ lV L .iv / lv iu iv ,  - u  u u i « u u

significant delay in the resolution of eco­
nomic issues, thus having a dilatory effect 
on the parties’ efforts to reshape their lives. 
From a tax standpoint, bifurcation prevents 
the parties from filing a joint federal in­
come tax return and therefore a favorable 
tax rate is unavailable.

Another problem which arises where a 
case has been bifurcated involves the im­
pact that the death of one of the parties, 
subsequent to the issuance of the divorce 
decree but prior to a determination of the 
economic issues, has on tins surviving 
spouse’s right to equitable distribution. 
This issue was painstakingly analyzed in an 
article authored by the Honorable Law­
rence W. Kaplan.3 Judge Kaplan noted 
that where a case' has been bifurcated and 
one party dies before there has been a 
resolution of the ancillary issues, the other 
spouse is precluded from enjoying the bene­
fits- provided under the Probate, Estates 
and Fiduciaries Code.4 Furthermore, the 
death of one of the parties would have an 
adverse, effect on the surviving party’s eq­
uitable distribution clainr. Though this 
spouse; would still have a. claim against the 
decedent's estate under the Divorce Code’s 
equitable distribution process, that claim 
would be seriously hampered by the surviv­
ing spouse being rendered incompetent as a 
witness by the Dead Man’s Rule.3

Still another issue which could arise re­
lates to the effect that a bifurcated divorce 
has on a divorced spouse’s right to receive 
the proceeds of a life insurance policy in 
which that spouse was named a beneficiary. 
In Simpkins v. Dodolak, 1 Pa.Fiduc.2d 120 
(1980), a Clearfield County case, the court 
held that since the husband had retained 
the right to change his beneficiary at any 
time, then under the Act of April 18, 1978, 
P.L. 42, No. 23, Sec. 8, 20 Pa.C.S.A. § 6111.-
3. Kaplan, "The impact o f death on a pending 

divorce." P en n sy lv a n ia  L aw  J o u rn a l— R ep o rt­
e r. January 18. 1S32. at 3 and 24.

4. Act of June 30. 1972, P.L. 508, No. 164, § 2. 
20 Pa.C.S.A. § 101 et seq.

1, the rights of the wife were revoked re­
garding the proceeds of the policy in ques­
tion. Undoubtedly, to this list of detri­
ments associated with bifurcation, numer­
ous other possibilities can be added.

[2] In light of the antecedent discussion, 
it is obvious that the decision to bifurcate, 
though permissible, should not be made pro 
forma, as in the case of Klein v. Klein, 
supra. Rather, such a determination should 
be made only after the disadvantages and 
the advantages have been carefully ex­
plored and analyzed. Each case must be 
reviewed on its own facts and only follow­
ing the court’s determination that the con­
sequences of bifurcating the case will be of 
greater benefit than not bifurcating, should 
it grant the petition. In so holding, we 
reject the rationale of Smolinsky v. Smolin- 
sky, 5 Phila. 364'(1981), whereby the trial 
court required compelling reasons to be 
shown before granting a petition to bifur­
cate. Such a strict test is not demanded by 
the legislature. The eventual decision 
should be the approach which is fair to both 
parties.

[3] Since the decision to bifurcate is dis­
cretionary, we will review lower court deci­
sions pertaining to bifurcation by using an 
abuse of discretion standard. So long as 
the trial judge assembles adequate informa­
tion, thoughtfully studies this information, 
and then explains his decision regarding 
bifurcation, we defer to his discretion. In 
other words, this determination should be 
the result of a reflective examination of the 
individual facts of each case.

This scope of review is consistent with 
other Superior Court decisions which deal 
with the Divorce Code. See: Ruth v. Ruth.
  Pa.Super. ----- , 462 A.2d 1351 (1983):
Gee v. Gee, —  Pa.Super. — , 460 A.2d 358
5. Act of July 9. 1976. P.L. 586. No. 142. § 2. as

am en d ed  b y  the Act of April 28. 1978. P.L. 202.
No. 53 § 10(75). 42 Pa.C.S.A. § 5930.
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(1983) (in determining the propriety of 
property distribution, the Superior Court 
uses an abuse of discretion standard of re­
view); See also: Geyer v. Geyer, —  Pa.
Super. , 456 A.2d 1025 (1983) (abuse of
discretion standard is appropriate when re­
viewing awards of alimony); See also: 
Remick v. Remick, —  Pa.Super. — , 456 
A.2d 163 (1983) (orders for alimony penden­
te lite, counsel fees and permanent alimony 
should be reviewed for an abuse of discre­
tion by the lower court). Likewise, our 
position in this matter, of requiring the trial 
judge to articulate reasons for his decision 
and then reviewing this determination for 
an abuse of discretion, is analogous to the 
procedure used under the Sentencing Code.*
See: Commonwealth v. Wilson, Pa.Su-
per. — , 452 A.2d 772 (1982); Common-- 
wealth v. Rooney, 296 Pa.Super. 288, 442. 
A.2d 773 (1982). IThe wife in this instance has the burden 
of proving that the trial judge abused his _ 
discretion. In defining this standard, the 
courts of this Commonwealth have articu-" 
lated the following:

. . .  When the court has come to a coriclu-' 
sion by the exercise of its discretion, the- 
party complaining of it on appeal has a 
heavy burden; it is not sufficient to per­
suade the appellate court that it might 
have reached a different conclusion if, in 
the first place, charged with the duty 
imposed on the court below; it is neces­
sary to go further and show an abuse of 
the discretionary power. “An abuse of 
discretion is not merely an error of ju d g - ' 
rnent, but if in reaching a conclusion the 
law is overridden or misapplied, or the 
judgment exercised i3 manifestly unrea­
sonable, or the result of partiality, preju­
dice, bias or ill-will, as shown by the 
evidence or the record, discretion is 
abused." (Citation omitted).

Garrett's Estate, 335 Pa. 287,292-93, 6 A.2d 
858,860 (1939); See also: Mackarus Estate,
6. Act o f December 30, 1974. P.L. 1052, No. 345.

§ 1, a s  am ended  b y  the Act of October 5, 1980,

431 Pa. 585, 246 A.2d 661 (1968); Campbell 
v. Heilman Homes, Inc., 233 Pa.Super 366, 
371, 335 A.2d 371, 373 (1975) (HOFFMAN. 
J., dissenting).

[4] In the case at bar, the lower court 
failed to exercise its discretionary powers. 
Its decision to bifurcate was based upon an 
accepted practice in Allegheny County, not 
upon the particular facts of this case. 
Therefore, we must reverse the Orders and 
Decree of Divorce entered by the trial court 
on March 2, 1981 and remand for a hearing 
in accordance with this opinion. Because of 
this decision, we need not address the other 
contentions in appellant's brief. Jurisdic­
tion is relinquished.

Reverse and Remand.
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to the jury were materially deficient and 
because they did not apprise the jury of the 
essential elements of the legal malpractice 
cause of action applied with equal force 
and effect to the judgment against Conte. 
The judgment against Conte, therefore, 
should be reversed. However, because the 
judgment against Conte is vacated solely 
for the reason of trial error the matter 
must be remanded for a new trial. Plain­
tiffs should be afforded an opportunity to 
retry their claims against Conte based on 
conventional proofs, evaluating the value 
of the medical malpractice suit that was 
lost against Dr. Brown and the other defen­
dants in accordance with the principles dis­
cussed broadly in Gautam v. De Luca, 
supra, 215 N.J.Super. at 397-400, 521 A  2d 
1343 and the cases cited therein.

lyioThe other issues raised by plaintiffs 
on this appeal do not pertain to the trial 
court’s post-judgment order under review. 
Rather, they all appear to address our prior 
decision in Gautam v. De Luca, supra, 
and, therefore, are not properly raised on 
this appeal and we do not address them.

Accordingly, we affirm the order vacat­
ing -the judgment against Conte and re­
mand the matter to the trial court for a 
new trial as to Conte only, consistent with 
the views expressed in this opinion. We 
leave to the trial court the management of 
the trial of Conte’s cross-claim against De 
Luca.

MUM Bit SYSTUO^y\»y.Vv

239 NJ.Super. 370 
j^ oR icha rd  B. LEVENTHAL, Plaintiff 

v.
Rosalyn LEVENTHAL, Defendant.

Superior Court of New Jersey, 
Chancery Division,

Family Part, Bergen Count)’.
Decided Oct. 11, 1989.

Party to divorce moved for bifurcation 
of action. The Superior Court, Chancery

Division, Family Part, Bergen County, 
Krafte, J.S.C., held that party was not enti­
tled to bifurcation of issues of dissolution 
and custody from those of support and 
equitable distribution, notwithstanding 
lengthy delay in trial due to court conges­
tion, in that trial on dissolution, no matter 
how short, would do nothing to simplify or 
reduce prospect of further proceedings in 
case.

Motion denied.

J 371I. Trial <s=3(l)
• Decision to bifurcate proceeding 

should be made only after balancing advan­
tages and disadvantages and determining if 
there would be greater benefit to court 
with bifurcation than without; purpose is 
not to ensure absolute necessity of second 
proceeding, but rather reduce probability 
of multiple litigation.
2. Divorce ‘3=>146 

' Tarty to divorce proceeding was not 
entitled to bifurcation of issues of dissolu­
tion and custody from those of support and 
equitable distribution, notwithstanding 
lengthy delay in trial due to court conges-' 
tion, in that trial on dissolution, no matter 
how short, would do nothing to simplify or 
reduce prospect of further proceedings in 
case.

Gary N. Skoloff, Skoloff & Wolfe, Living­
ston, for plaintiff.

Barry I. Croland, Stern, Steiger, Croland, 
Tanenbaum & Schielke, Morristown, for de­
fendant.

KRAFTE, J.S.C.
This matter is before the court on a 

motion requesting the bifurcation of the 
matrimonial dissolution and custody dis­
pute from the issues of support and eq­
uitable distribution. This court finds that 
there has been no showing of "unusual and 
extenuating circumstances" which would 
require affording a preferential treatment 
to this particular case by granting the hus­
band a divorce prior to a resolution, by trial
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or otherwise, of alimony and the equitable 
distribution issues in this considerable mar­
ital estate. • i • . . .

The complaint for divorce was filed on 
February 16, 1987 by the husband, Richard 
Leventhal. While the parties each sought 
custody of the two minor children, both 
teenage girls, ages 16 and 13, have in fact, 
been living with their father for most of 
the time since the separation. Mrs. Leven­
thal is residing in thejjp2marital home and 
was awarded $2500 a week pendente lite 
support. All discovery is complete, per 
court order of March 20, 1989. The parties 
express no hope of settlement of the eco­
nomic issues without proceeding to trial.

Because of extreme calendar congestion, 
this case has not been reached for trial, 
tjiere being a considerable number of older 
cases awaiting trial. Plaintiff is now re­
questing a bifurcation so that he may be 
granted an uncontested divorce, reserving 
the trial of the economic issues to a date to 
be set by the court, or alternatively, to list 
the case peremptorily.

As of the date oral argument, was heard 
on the motion for bifurcation, this court 
had 626 dissolution cases on its individual 
calendar. Without even considering finan­
cial plenary hearings, "Holder hearings," 
true custody and visitation trials, reversals 
and remands from the Appellate Division, 
the burden created by the over-crowded 
calendar is evident. Plaintiff is number 51 
of 109 on a special list of cases which have 
been reached for trial after they were two 
years or older. Needless to say, all parties 
placed on that list are also anxious to go to 
trial, to have their matters resolved, and to 
bring their lives back to normalcy.

[1 ,2 ] Generally, the rationale behind 
the use of the procedural device of bifurca­
tion is judicial economy. The decision to 
bifurcate should be made only after bal­
ancing the advantages and disadvantages 
and determining that there would be a 
greater benefit to the court with bifurca­
tion than without 27A CJ.!.., Divorce,
§ 209(b). The purpose is not to ensure the 
absolute necessity of a second proceeding, 
as would be the case here, but rather re­
duce the probability of multiple litigation.

ThuB, in a tort action, bifurcation would be 
proper. Once the issue of liability is re­
solved, a trial on damages may not be 
necessary. The decision whether liability 
should be bifurcated from the issue of dam­
ages is within the sound discretion of the 
court. R. 4:38-2(b) provides that liability 
and damage claims may be, in effect, bifur­
cated, "whenever the court finds that a 

^^substantial savings of time would result 
from trial on the issue of liability in the
first instance " If this language were
somehow deemed to apply to a divorce 
case, the court would be compelled to find 
that initially trying the dissolution (liability) 
aspect would probably afford the referred 
to time-savings by eliminating or substan­
tially reducing time needed for the finan­
cial (damages) issues. Precsler, Current 
NJ. Court Rules, Comment R. 4:38—2(b) 
(1989); Ventura v. Ford Motor Corp., 180 
NJ.Super. 45, 433 A.2d 801 (App.Div. 
1981); Cotton v. Travaline, 179 NJ.Super. 
362, 432 A.2d 122 (App.Div.1981); Radigan 
v. Innisbrook Resort and Golf Club, 150 
NJ.Super. 427, 375 A.2d 1229 (App.Div. 
1977). However, in a matrimonial action, 
as the one presently before the court, 
where the economic issues are vast and 
complicated, a trial on the dissolution, no 
matter how short, will do absolutely noth­
ing to simplify or reduce the prospect of 
further proceedings. Plaintiff alleges that 
there is no possibility of a settlement, so 
the effect of trying the issues separately 
would only serve to prolong and exacerbate 
this litigation. The bifurcation would have 
no benefit to the already over-burdened 
court calendar. Its sole effect would be to 
personally benefit plaintiff in his desire to 
remarry without addressing his responsibil­
ity to reach a final disposition of all other 
issues involved.

The State of New Jersey has no specific 
provision, either by statute or court rule, 
for bifurcation, where a judge may grant a 
divorce and defer consideration of the other 
issues in a matrimonial case. The Supreme 
Court Committee on Matrimonial Litiga­
tion, Interim Report (July 20, 1979) set 
forth its policy on bifurcation. The report 
noted the existing controversy regarding'

k
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the procedure and the delays inherent in its 
use. The committee’s recommendhtiofid 
encouraged a court rule or directive 'bn 
bifurcation, but in its absence stated that 
bifurcation be granted ‘‘only in unusual 
and extenuating circumstances," and then 
only with the approval of the assignment 
judge. Id. at 24. The actual decision as to 
the merits of bifurcation of la th is  case has 
been deferred to this trial court by the 
assignment judge.

Other jurisdictions have faced similar 
questions. The New York courts have held 
that the use of bifurcation in A matrimonial 
action will not eliminate a further trial oh 
economic issues and that the chance of 
resolution is best met in one trial of all the 
interrelated factors. Finkel v. Finkel, 120 
Misc.2d 936, 466 N.Y.S.2d 906 (SUp.Ct. 
1983). Some of the factors the Finkel 
court considered, in deciding the practicali­
ty o f bifurcation, were the reduction of 
hardship, the speed of a just determination 
and help in clarifying various issues. 
Without the furtherance of those factors, a 
court should not grant bifurcation.

Here, the actual divorce itself will be 
uncontested, so the trial of the dissolution 
issue would be perfunctory and not pro­
tracted. However, it is readily apparent 
that the second trial on the economic issued 
would be long and controversial including 
testimony of a multitude of expert witness­
es. Therefore, bifurcation would do noth­
ing to hasten the resolution of the overall 
matter and would put defendant-wife in a 
position whereby plaintiff has his divorce 
but continues to control the pursestrings 
through the exclusive operation of the sin­
gle largest marital asset, his business ven­
ture. New York agrees that, when there 
are complex financial issues, a settlement 
or easy answer may be less likely once the 
dissolution is granted. Fiorella v. Fiorel- 
la, 132 A.D.2d 643, 518 N.Y.S.2d 17 (App. 
Div.1987), app. den. 70 N.Y.2d 796, 522 
N.Y.S.2d 113, 516 N.K2d 1226 (1987).

In Glazer v. Glazer, 394 So. 2d 140 (Fla. 
Ct.App. 1981) a Florida court held that a 
split procedure may be used only if it is 
clearly necessary in the best interests of 
the parties and the children, following the

prior Atate court ruling in Claughton t>. 
CldUgioit, 393 So.2d 1061 (Fla.Sup.Ct. 
1980). The Glazer court emphasized that 
only in exceptional circumstances should a 
trial court exercise its discretion to grant 
bifurcation. Specifically, Florida holds that 
the "convenience of one of the parties for 
I y early remarriage" does not justify the 
issue of bifurcation. Claughton, supra at 
1062. The major reason noted by plaintiff 
to justify the bifurcation of the present 
action is that he desires to marry the wom­
an with whom he is living. However, de­
ciding the divorce without addressing the 
extensive financial matters would yield a 
benefit to absolutely no one but plaintiff.

It must be remembered that the bifurca- 
tloh procedure is condoned not only when 
thfe parties benefit by the clarification of 
the issues, but the court, too, profits 
through the easing of its calendar. It is 
evident that by giving plaintiff preferential 
treatment afforded no other litigant in a 
similar bind, neither the court nor its calen­
dar will be served in any way. To grant 
this relief to plaintiff because of his superi­
or fina?wial status would do tremendous 
damage to the image of justice in this 
State.

Pennsylvania permits bifurcation pursu­
ant to its Divorce Code and Rules of Civil 
Procedure. 23 Pa.Stat.Ann. § 401(b) (Pur- 
don 1955); Pa.R.C.P.1920.52(c) (West 1989). 
The separation of the divorce from the 
other issues is at the discretion of the court 
as long as it is by agreement of the par­
ties. Jawork v. Jawork, 378 Pa.Super. 89, 
548 A 2d  290, 292 (Super.Ct.1988). Here, 
defendant has not agreed to a separate 
trial on the divorce, so that plaintiff’s uni­
lateral request should not be given particu­
lar weight.

In spite of a speedy divorce, the delay of 
the resolution of economic issues may have 
a negative effect on the parties’ lives, since 
the entire matter is not reconciled. The 
Pennsylvania Legislature gives no mandate 
to a trial court to bifurcate but permits the 
relief only after carefully reviewing the 
fActs and determining that there would be 
more to gain through bifurcation than not. 
Sec Mackey v. Mackey, 376 Pa.Super. 146,
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645 M . 2d 362 (Super.Ct.1988); Leese v. 
Lcese; 369 Pa.Super. 104, 534 A.2d 1101 
(Super.Ct.1987); Mosier v. Mosier, 359 Pa. 
Super. 187, 518 A.2d 843 (Super.Ct.1986); 
Wolk v. Wolk, 318 Pa.Super. 311, 464 A. 2d 
1359 (1983). Overall, in spite of i376the 
explicit authority gleaned from the legisla­
ture, the courts in Pennsylvania are cau­
tioned not to grant the use of this proce­
dural device without a finding that the 
consequences o f bifurcation would be high­
ly beneficial. The exclusive benefits of a 
bifurcation in this case would clearly inure 
to plaintiff while the court would still have 
the burden of the second trial and defen­
dant, the uncertainty of her economic fu­
ture. Neither the court nor defendant 
would receive any actual or perceived gain.

California, through its Family Law Act, 
as interpreted by the judicial council rules, 
has also authorized a trial court to bifur­
cate dissolution from other issues to be 
litigated, but the decision still remains 
squarely within the court's discretion. Bi­
furcation is granted only when there is no 
hope of reconciliation and it is found to be 
in the best interests of all parties. Cal.Civ. 
Code § 4000 et seq. (West 1983); In re 
Marriage o f Lusk, 150 Cal.Rptr. 63, 86 
CaLApp. 3d 228 (Ct.App. 1979); Gionis v. 
Superior Court, 202 Cal.App.3d 786, 248 
Ca.Rptr. 741 (CLApp. 1988).

There is no doubt that even without the 
express authorization of the Legislature, 
New Jersey courts may decide whether it is 
in the best interests of the parties to permit 
a separate trial o f ancillary matters after a 
divorce has been granted. Realistically, 
under New Jersey divorce practice as it 
exists today, the actual divorce appears to 
be ancillary to the financial issues. The 
court should decide whether the facts 
present circumstances which meet the cri­
teria of the Pashmen report’s "unusual and 
extenuating circumstances" test. Here, 
the motion for bifurcation reaches the 
court after numerous, but unsuccessful, at­
tempts to settle the financial issues. The 
pendente lite questions of support and 
maintenance have been a constant source 
of this court’s time. Although discovery is 
closed by court order, the cooperation of 
plaintiff is still necessary to assure that the

marital assets are fairly valued and the 
interests of defendant are protected as to 
equitable distribution.
_l£nThere remains the real danger that 
once divorce is granted, there, will be much 
less incentive for plaintiff to finalize any 
other issues. This court cannot find any 
factor other than plaintiff’s personal desire 
to remarry which, with due respect for 
plaintiff’s sincerity in wishing to move for­
ward with his life, does not reach the stan­
dards necessary to employ any special or 
preferential procedures on his behalf. Ev­
ery argument propounded by plaintiff to 
buttress his claim for bifurcation applies 
with equal force to hundreds of cases pend­
ing before this court. If plaintiff is enti­
tled to bifurcation, so are the others. To 
permit this would be to wreak havoc upon 
the efficient administration of the divorce 
calendar. Everyone would be divorced 
without any basic financial issues finalized, 
leaving all with hopelessly confused life 
factors.

Plaintiff contends that, the custodial dis­
pute between the parties should trigger 
bifurcation. While New Jersey generally 
discourages bifurcation, the State's concern 
with the best interests of the children pro­
vides that a custody hearing be permitted 
prior to the final hearing of the whole 
action where the court finds that custody is 
a genuine and substantial issue. R. 5:8-6. 
Here, the Leventhal children have been re­
siding with their father since the separa­
tion almost three years ago, although the 
ultimate resolution is yet to be reached. 
While not stipulated, it appears that, be­
cause of the ages of the children, their 
expressed preferences and their residence 
with plaintiff, there will be no real, genuine 
or substantial issue of custody. Since the 
physical custodial arrangement is not of an 
emergent nature, there is no reason to sep­
arate the adjudiciation o f this issue from 
the balance of the case. Additionally, set- 
tll..g the custody issue will do nothing to 
further plaintiff’s main impetus for this 
motion— the ability to remarry. Thus, 
granting a separate custody trial would not 
serve to give the relief desired.

This court finds that it would not be in ’ 
the best interests of the parties or the
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children to bifurcate the divorce from the 
other issues because the effect would be to 
complicate, prolong, or otherwise aggra­
vate an already difficult case. It would be 

j£ jRinequitable to give this litigant prefer­
ential treatment by trying his divorce be­
fore other parties who also wish to be free 
to get on with their lives.

The granting of bifurcation would not 
serve the purpose of eliminating any trial 
time whatsoever, but would merely permit 
plaintiff to continue to be in control of the 
marital assets without the incentive to re­
solve all other issues. A pending remar­
riage would inevitably create further barri­
ers. There are absolutely no facts present­
ed which are unusual or extenuating. For 
the reasons stated herein, the motion for 
bifurcation is denied.

239 NJ.Super. 378

jn ifL ori ROTH, Donald Litt, B arbara  
Eidelsberg, Diane Bauer, Daniel M. Litt, 
Sherry  Lackritz , Frederick  L itt, Dr. 
Lawrence Eden, and Joseph E. Gassib, 
Plaintiffs,

v* •
RUTHERFORD RENT BOARD, E leanor 

Bocker, Agnr.. M orris, A nna H unter, 
M artha K eilerm an, F rances Kasperski, 
Sam uel Bloomfield, E lizabeth C ronin, 
C atherine Rogers, Albert Van der Veen, 
Mrs. John Kilroy, Regina Cunningham , 
E lennor N oonan, Thom as Griffen, Ju lia  
B uhtanic, Angelo De Marco, Emily 
H anson, Pearl Fecanin, Alfred Barbera, 
Edward Noff, Olive M acIntyre, Robert 
M acFadden, C atherine Brown, G ren­
ville Lloyd, L oretta  Dom.neleers, GracA 
Broder, L aura Ferucci, David M inor, 
L illian H einrich, Joan  Sii. , L illian 
B ruder, Mrs. Jo h n  Soltis, Mrs. M atthew 
Aibonese, a /k /a  Jane  AILonese, P a tri­
c ia  M urphy, W illiam B arre tt, C hristine 
Sudol, M argaret Xlgues, William Bid- 
well, E leanor C inquegraina, L a ty in a 379

D ay, D orothy Raabe, Lottie M iller, Bet­
ty Batogh, Gertrude Kohn, M inerva 
B lom , R uth  Clancy, Mrs. David Green- 
ste in , M aria Shine, Mr. and Mrs. P a t­
rick  J. O 'Byrne, Dorothy H ahn, Kap Yi 
P ak , M artha Doyle, Ludm illa Szayna, 
M r. and Mrs. A rthur H auck, D efen­
dants.

Superior.Court of New Jersey,
Law Division, Bergen County.

Decided May 31, 1989.

Landlords brought action against rent 
board and protected tenants to challenge 
17% limitation on increase in property tax 
surcharge imposed on tenants. The Superi­
or Court, Law Division, Bergen County, 
Harris, J.S.C., held that 17% limitation on 
property tax surcharge was invalid.

Decision of rent board reversed.
i ' l l ; * ‘ •

1. L andlord  arid Tenant $=>200.68
• Rent board must do more than merely 

set forth its conclusions; it must articulate 
basis for arriving at. conclusions and make 
factual findings upon which conclusions 
rely.
2. L andlord  and Tenant «=>356

Rent board’s failure to articulate ratio­
nale for .17% limitation on increase in tax 
surcharge by landlords for condominiums 
and cooperative apartments did not require 
remand, where board exceeded its powers, 
and where decision was purely legal.
3. L andlord  and Tenant $=>356

Rent board had no authority to impose 
17% limitation on increase in landlords’ tax 
surcharges on tenants, had no power under 
rent control ordinance to initiate investiga­
tion, and improperly imposed burden of 
proof upon landlords for condominjums3Ro 
and cooperative apartments; no contested 
case was initiated by aggrieved tenant.
4. L andlord  and Tenant $=200.52

Municipality has power to decide 
whether to permit landlords to impose tax 
surcharge on tenants, and failure to permit 
surcharge is not fatal so long as entire
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I w o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  a  h e a r i n g  o n  H B  1 4 6  a t  y o u r  

e a r l i e s t  c o n v e n i e n c e .  T h i s  b i l l  w i l l  p r o h i b i t  t h e  C o u r t s  f r o m  

g r a n t i n g  a  d i v o r c e  w h i l e  r e s e r v i n g  t h e  i s s u e  o f  p r o p e r t y  d i v i s i o n  

f o r  a  l a t e r  d a t e  u n l e s s  b o t h  p a r t i e s  a g r e e .  T h e  c o m m i t t e e  

s u b s t i t u t e  a d o p t e d  b y  t h e  H E S S  C o m m i t t e e  a l s o  p r o h i b i t s  t h e  c o u r t s  

f r o m  r e s e r v i n g  t h e  i s s u e  o f  c h i l d  c u s t o d y  f o r  a  l a t e r  d a t e  u n l e s s  

b o t h  p a r t i e s  a g r e e .  I s u p p o r t  t h e  i n c l u s i o n  o f  t h e  c h i l d  c u s t o d y  

i s s u e  i n  H B  1 4 6 .

C u r r e n t  l a w  a l l o w s  t h e  d i v i s i o n  o f  t h e s e  i s s u e s  u p o n  t h e  r e q u e s t  

o f  o n e  o f  t h e  p a r t i e s  w h e t h e r  t h e  o t h e r  p a r t y  a g r e e s  o r  n o t .  

T y p i c a l l y ,  o n e  s p o u s e  c o n t r o l s  t h e  m a j o r i t y  o f  t h e  a s s e t s .  A  

b i f u r c a t e d  d i v o r c e  f r e q u e n t l y  r e m o v e s  t h e  i n c e n t i v e s  t o  r e s o l v e  

p r o p e r t y  d i v i s i o n  i s s u e s  a n d  c h i l d  c u s t o d y  i s s u e s .  T h e  p a r t y  n o t  

i n  c o n t r o l  o f  t h e  m a j o r i t y  o f  t h e  a s s e t s  i s  o f t e n  p l a c e d  i n  a 

s e v e r l y  d i s a d v a n t a g e d  p o s i t i o n .

T h e r e  a r e  m a n y  o t h e r  d i s a d v a n t a g e s  t o  b i f u r c a t e d  d i v o r c e s  w h i c h  a r e  

o u t l i n e d  i n  t h e  a t t a c h e d  s p o n s o r  s t a t e m e n t .  T h e s e  d i s a d v a n t a g e s  a r e  

d i s c u s s e d  i n  g r e a t e r  d e t a i l  i n  t h e  b a c k u p  m a t e r i a l  i n  t h e  f i l e  

w h i c h  w a s  p r o v i d e d  b y  t h e  L e g i s l a t i v e  R e s e a r c h  A g e n c y .
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Enclosed is a draft CS for HB 146. It corrects an oversight in the original bill and 
the HES CS with regard to court rules and clarifies the applicability section.

With regard to the court rule change, the bill title contains a reference to the court 
rule, and section 4 has been added to "flag" the change as required by the Uniform 
Rules.

These additions are necessary because Rule 54(b), Alaska Rules of Civil Procedure, 
allows a court to enter judgment on separate claims in an action involving more than 
one claim if the court makes "an express determination that there is no just reason 
for delay and upon an express direction for the entry of judgment."

CSHB 146(HES) and this CS affect Rule 54(b) because they prohibit a court in a 
divorce action from separating claims, even upon a finding that there is no just reason 
for delay, unless the parties agree to the separation. Rule 54(b) does not require 
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A l a s k a  W o m e n s  c o m m i s s i o n

R e :  H o u s e  B i l l  1 4 6

T h e  W o m e n ' s  c o m m i s i o n  h a s  h a d  t h e  o p p o r t u n i t y  t o  r e v i e w  H o u s e  B i l l  

1 4 6 , " A n  A c t  p r o h i b i t i n g  a c o u r t  r e s e r v i n g  p r o p e r t y  d i v i s i o n  i s s u e s  

f o r  a l a t e r  d e c i s i o n  w h e n  g r a n t i n g  c e r t a i n  j u d g e m e n t s  u n l e s s  a g r e e d  

b y  t h e  p a r t i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "  W e  b e l i e v e  

g r a n t i n g  a f i n a l  d e c r e e  o f  d i v o r c e  s e p a r a t e  f r o m  f i n a n c i a l  m a t t e r s  

r e d u c e s  t h e  i n c e n t i v e  t o  f i n a l i z e  a  d i v o r c e ,  p a r t i c u l a r l y  f o r  t h e  

p a r t y  w i t h  m o r e  m o n e y .  T h e  p a r t y  w h o  s t a n d s  t o  l o s e  a s s e t s  

( u s u a l l y  m e n )  i n  a n  e c o n o m i c  d i s t r i b u t i o n  m a y  d e l a y  s e t t l e m e n t  i n  

t h e  h o p e  t h a t  t h e  d e p e n d a n t  p a r t y  w i l l  e v e n t u a l l y  a g r e e  t o  a c c e p t  

l e s s  i n  o r d e r  t o  h a v e  t h e  i s s u e  f i n a l l y  r e s o l v e d .

I n  a b i f u r c a t e d  d i v o r c e  p r o c e e d i n g s ,  t h e  p a r t y  w i t h  f e w e r  a s s e t s  

h a s  l o s t  t h e  p r o t e c t i o n  a f f o r d e d  b y  s t a t u t e  t o  e s p o u s e  a n d  y e t  h a s  

n o t  g a i n e d  t h e  p r o t e c t i o n  o f  a v a l i d  p r o p e r t y  s e t t l e m e n t  a g r e e m e n t .  

P r o p e r t y  o w n e d  a t  t h e  t i m e  o f  d i v o r c e  m a y  h a v e  d i m i n i s h e d ,  

i n c r e a s e d  o r  d i s a p p e a r e d  b y  t h e  t i m e  c f  e c o n o m i c  d i s t r i b u t i o n .

I n  t h e  e v e n t  o f  t h e  d e a t h  o f  e i t h e r  p a r t y ,  a s  a n  e x - s p o u s e  w i t h o u t  

t h e  p r o t e c t i o n  o f  a v a l i d  p r o p e r t y  s e t t l e m e n t  a g r e e m e n t ;  t h e  

s u r v i v i n g  p a r t y  o r  h e i r s  w o u l d  h a v e  d i f f i c u l t y  c l a i m i n g  b e n e f i c i a r y  

s t a t u s  u n d e r  a n y  l i f e  i n s u r a n c e  p o l i c y .

W e  b e l i e v e  it- i s  u n f a i r  t o  r e s e r v e  t h e  i s s u e  o f  p r o p e r t y  d i v i s i o n  

f o r  a l a t e r  t i m e  unless', a g r e e d  t o  b y  e a c h  p a r t y .



;  V 4 < o

(a) c o n s e n t  o f  t h e  p a r t i e s  a n d  g u a r d i a n  a d  l i t e m ,  i f  a n y  ; 

o r

(b) a  s h o w i n g  o f  g o o d  c a u s e  a n d  a  f i n d i n g  t h a t  t h e  i n t e r e s t s  

o f  t h e  p a r t y  o p p o s i n g  t h e  m o t i o n  w i l l  n o t  b e  j e o p a r d i z e d  
b y  t h e  b i f u r c a t i o n .  I n  m a k i n g  a  d e t e r m i n a t i o n  a s  t o  

w h e t h e r  b i f u r c a t i o n  w i l l  j e o p a r d i z e  t h e  i n t e r e s t  o f  t h e  

p a r t y  o p p o s i n g  a  b i f u r c a t i o n  m o t i o n  u n d e r  (>fe-)— o #  t h i s  

s e c t i o n  t h e  c o u r t  s h a l l  c o n s i d e r  w h e t h e r  g r a n t i n g  t h e  

m o t i o n  w i l l :

1 ) r e m o v e  t h e  i n c e n t i v e  f o r  t h e  p a r t y  m a k i n g  t h e  m o t i o n  
t o  f i n a l i z e  o t h e r  i s s u e s  e x p e d i t i o u s l y ;

2 ) p r o l o n g  t h e  l i t i g a t i o n ;

3) p u t  t h e  o p p o s i n g  p a r t y ' s  i n t e r e s t s  s u b s t a n t i a l l y  a t  

r i s k  d u e  t o  t h e  d e a t h  o f  t h e  o t h e r  p a r t y  b e f o r e  a 

f i n a l  d i s p o s i t i o n  o f  t h e  m a r i t a l  p r o p e r t y ;

4) d i m i n i s h  t h e  a b i l i t y  o f  t h e  p a r t y  o p p o s i n g  t h e  

m o t i o n  t o  p r o t e c t  t h e  v a l u e  o f  a s s e t s  n o t  i n  

t h e i r  c o n t r o l ;

5) b e  i n  t h e  b e s t  i n t e r e s t s  o f  c h i l d r e n  w h o s e  c u s t o d y  

w i l l  r e m a i n  u n r e s o l v e d  i f  t h e  m o t i o n  i s  g r a n t e d ;

6 ) h a v e  n e g a t i v e  t a x  c o n s e q u e n c e s  f o r  t h e  o p p o s i n g  

p a r t y ;  -and-

7) h a v e  n e g a t i v e  c o n s e q u e n c e s  o n  t h e  o p p o s i n g  p a r t y ' s  

a b i l i t y  t o  m a i n t a i n  h e a l t h  i n s u r a n c e  c o v e r a g e .

B i f u r c a t i o n  w i l l  b e  a l lo w e d  o n ly  o n :



Testimony of Judge Reese re: HB 146

My name is John Reese I am a superior court judge in Anchorage but I 
am speaking individually. I must make the usual disclaimer that I 
don’t speak for the Court System or any of the people here. This is 
just my opinion. I have reviewed the present version of HB 146 and I 
do have several thoughts about it that Rep. Barnes wanted me to 
communicate to the committee.

The issue of bifurcation in a divorce is an important issue that is 
very frequently overlooked. There are serious problems with it. 
Granting a divorce does affect the property rights of the parties. A 
simple severing of the relationship changes the property rights. I 
don't believe that it makes much difference in custody. I'm not aware 
of any difference it makes in a custody decision so these comments 
are strictly limited to the property rights division issue. The three 
fairly obvious kinds of property rights that are affected by a divorce 
are the conversion of the way you own real property, the tenancy by 
the entirety with right of survivorship type of owning property 
which is what most married couples have. Whoever lives the longest 
ends up owning it. You don't have to go to probate, you don't have do 
anything except record the death certificate and that title is 
changed. If you grant a divorce then you do away with that type of 
property holding. Property that way converts to what is called 
tenancy in common by operation of law. A completely different type 
of property ownership so if you grant the divorce all of a sudden the 
family home is owned as tenants in common. Then it can be 
partitioned, it can be subject to separate lawsuits by creditors and 
third parties of either of the former spouses, .it can be taken out 
from under whoever wants to stay there and who disagrees with 
whats going on, which is not the case with tenancy by entirety and 
of course then theres the ultimate problem that one of the people 
dies before the property is finally resolved between them which 
means the heirs of the deceased spouse end jp owning that spouses 
share of the property instead of it being in the marital estate 
subject to division by the divorce court. What happens in that 
instance, of course, is that a whole lot of lawyers get rich by 
litigating in probate court or divorce court till they all die. It gets 
very complicated.

The second property division issue that comes up is the group 
medical coverage eligibility. If youre not married, the spouse is not 
eligible generally for group medical coverag. Medical coverage is an



essential right now for anyone and simply by granting the divorce 
you are destroying the eligibility of one of the spouses. So its a 
substantial factor.

The third issue is simply probate issues in general whether theres 
real property involved or not. If you grant the divorce and then one 
of the parties dies before the marital estate is divided you have very 
complicated issues of probate law to deal with. You do not have a 
surviving spouse, so really what you have generated is very 
expensive multi-sided litigation amoung the heirs of the two parties 
who were in the process of getting divorced so the heirs of course 
are going to be more polarized than they might normally be in a 
probate matter. So again you just created substantial litigation 
thats going lo take a long time to resolve because there are no 
obivious simple answers to the questions that are raised. The 
reason for that is because the probate decisions are generally based 
on what are called legal theories and the divorce decision are based 
on what are generally called equitably theories. So youve got two 
different approaches to dispute resolution in confrontation if you 
have divorce property rights thrown into a probate situation. Now 
there are a couple of solutions to this, one is something like this 
bill where you you don't grant a bifurcated divorce unless everybody 
agrees to it. Another part of that is of course that everybody needs 
to understand that these issues are present before they can really 
knowingly agree to do it. If they understand that they are in fact 
agreeing to a property division when they agree to simply get 
divorced and they are willing to take these risks and so forth, then 
there's no reason why they shouldn't be allowed to do it. The 
problem arises I think when one of the people wants a bifurcated 
divorce and one objects to it, in which case the court is required to 
make a decision whether or not separate those issued in a divorce.
As a matter of law, you can't separate them so one way of looking at 
it is that there really should be no such thing as a bifurcated divorce 
at the present time, even without this legislation. Nobody really 
looks at it that way. I think what the answer is, that there will be 
situations where the issues that are affected- by the simply granting 
of the divorce either are so minor that they shouldn't be paid 
attention to or can be solved iri a way that they should no longer be 
paid attention to. I think the legislation should respond to those 
situations. I think the granting of a bifurcation should require good 
cause to grant it if there is objection to it and it should require a 
finding by the court as to the issues in the marital estate which 
would be affected by the entry of the divorce, and a finding of how



those issues are to be neutralized so that the effect of the decree is 
minimized on the rest of the marital estate.

I would say that what you need to do, I don't know anything about 
legislative drafting, but I did have some unedited suggestions here if 
you're interested.

•

Max - We talked a little bit, I guess it was on Friday, before we had 
to break off. Since then, Mark Handley has drafted up something that 
I’d like, its conceptual, it hasn't been run through legal services yet, 
but I'd like to read it to you and get your views on it.

(Get draft.) \ o A '  f - \  ^  r-

Ithink it's a good idea. My short term memory is going but let me run 
through it real quick while I remember what you said. The first two 
I'd like to talk about a little bit longer, I think those are irrelevant, 
and I don't thin you need those in legislation. I think I need to talk 
about that a little bit more. I don't think you need to worry about it 
affecting child custody issues. I have a great deal of trouble 
thinking of any hypothetical situation where bifurcation would have 
any affect on a custody decision. I realize that this issue comes up 
most often when the objecting party, well, when one party or the 
other thinks that the opposite spouse is trying to drag the divorce 
out or making it more expensive or holding the property division 
hostage or for some advantage or I suppose maybe this is an example 
of custody; give me a divorce or I won't give you custody. That sort 
of thing. I think those are superficial reasons which really do not 
have substance in the way these divorce decisions are made. If 
somebody wants to get divorced and wants to get the property 
divided incentive has nothing to do with it. And by putting those 
first two listed reasons in as a reason to be dealt with by the court 
is sort of putting a premium on divorce by extortion. You don't need 
to add incentive to it. Incentive has nothing to do with it. If your 
attorney can't bring it to a head within 3 months, get a new attorney 
and go to the bar association and get your fees back from the first 
attorney because you don't need any leverage to bring a case forward 
and get it resolved appropriately. To say that I'm gonna hold this 
marriage hostage until you give me a property division either give 
me the property division I want or give me a property division fast 
is missing the whole point. That's not what we're supposed to be 
doing in court and thats certainly not what the legislature has ever 
wanted people to do when they got divorced. *The whole point of 
getting divorced is to keep people from putting that kind of 
inappropriate leverage on each other.
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H B  1 4 6  w o u l d  p r o h i b i t  a  c o u r t  f r o m  a l l o w i n g  a  d i v o r c e  d e c r e e  w h i l e  

r e s e r v i n g  p r o p e r t y  d i v i s i o n  i s s u e s  f o r  a  l a t e r  t i m e .  A l t h o u g h  t h e r e  

m a y  b e  s o m e  a d v a n t a g e s  t o  s e p a r a t i n g  t h e  i s s u e s ,  I b e l i e v e  t h a t  t h e  
d i s a d v a n t a g e s  f a r  o u t w e i g h  t h e  a d v a n t a g e s .

D i s a d v a n t a g e s  i n c l u d e  t h e  f o l l o w i n g :

I n c e n t i v e  t o  f i n a l i z e  f i n a n c i a l  m a t t e r s  i s  r e d u c e d ,  

p a r t i c u l a r l y  f o r  t h e  p a r t y  w i t h  t h e  m a j o r i t y  o f  t h e  a s s e t s .

D e l a y  p r o l o n g s  a n d  e x a c e r b a t e s  l i t i g a t i o n .

L a c k  o f  s e t t l e m e n t  a n d / o r  r e m a r r i a g e  c a n  c o m p l i c a t e  n e w  l i v e s  
f o r  b o t h  p a r t i e s .

I n v o l v e d  p a r e n t s  c a n  s e e m  t o  p u t  t h e i r  o w n  n e e d s  a h e a d  o f  

t h o s e  o f  t h e i r  c h i l d r e n .

G a p s  i n  m e d i c a l  i n s u r a n c e  c a n  o c c u r .

R e a l  p r o p e r t y  t i t l e  c a n  b e  i n  q u e s t i o n  i f  o n e  p a r t y  d i e s .

T h e  p a r t y  w i t h  f e w e r  a s s e t s  h a s  n o  c o n t r o l  o v e r  t h e  p r o p e r t y  

i n  q u e s t i o n .

I f  e i t h e r  p a r t y  d i e s ,  t h e  e x - s p o u s e  h a s  l o s t  s t a t u s  i n  l i f e  

i n s u r a n c e  a n d  i n h e r i t a n c e  r i g h t s .

T h e  o n e  a d v a n t a g e  t h a t  c a n  b e  c i t e d  i s  t h a t  i t  a c c e l l e r a t e s  t h e  

a c t u a l  d i s o l v i n g  o f  t h e  r e l a t i o n s h i p  a s  t h e  t i m e  n e e d e d  f o r  a 

d i v o r c e  i s  l e s s  t h a n  t h e  t i m e  n e e d e d  f o r  t h e  s e t t l e m e n t  a n d  
d i s p o s i t i o n  o f  t h e  m a r i t a l  e s t a t e .

I h a v e  a t t a c h e d  i n f o r m a t i o n  s u p p l i e d  b y  t h e  L e g i s l a t i v e  R e s e a r c h  

A g e n c y .  A f t e r  r e a d i n g  t h i s  m a t e r i a l  I b e l i e v e  y o u  w i l l  a g r e e  t h a t  

t h e  d i s a d v a n t a g e s  f a r  o u t w e i g h  t h e  a d v a n t a g e s  a n d  I u r g e  y o u r  
s e r i o u s  c o n s i d e r a t i o n  o n  t h i s  m a t t e r .
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R e :  H o u s e  B i l l  1 4 6

T h e  W o m e n ' s  C o m m i s i o n  h a s  h a d  t h e  o p p o r t u n i t y  t o  r e v i e w  H o u s e  B i l l  

1 4 6 , " A n  A c t  p r o h i b i t i n g  a  c o u r t  r e s e r v i n g  p r o p e r t y  d i v i s i o n  i s s u e s  

f o r  a  l a t e r  d e c i s i o n  w h e n  g r a n t i n g  c e r t a i n  j u d g e m e n t s  u n l e s s  a g r e e d  

b y  t h e  p a r t i e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "  W e  b e l i e v e  

g r a n t i n g  a  f i n a l  d e c r e e  o f  d i v o r c e  s e p a r a t e  f r o m  f i n a n c i a l  m a t t e r s  

r e d u c e s  t h e  i n c e n t i v e  t o  f i n a l i z e  a  d i v o r c e ,  p a r t i c u l a r l y  f o r  t h e  

p a r t y  w i t h  m o r e  m o n e y .  T h e  p a r t y  w h o  s t a n d s  t o  l o s e  a s s e t s  

( u s u a l l y  m e n )  i n  a n  e c o n o m i c  d i s t r i b u t i o n  m a y  d e l a y  s e t t l e m e n t  i n  

t h e  h o p e  t h a t  t h e  d e p e n d e n t  p a r t y  w i l l  e v e n t u a l l y  a g r e e  t o  a c c e p t  

l e s s  i n  o r d e r  t o  h a v e  t h e  i s s u e  f i n a l l y  r e s o l v e d .

i n  a  b i f u r c a t e d  d i v o r c e  p r o c e e d i n g s ,  t h e  p a r t y  w i t h  f e w e r  a s s e t s  

h a s  l o s t  t h e  p r o t e c t i o n  a f f o r d e d  b y  s t a t u t e  t o  a s p o u s e  a n d  y e t  h a s  

n o t  g a i n e d  t h e  p r o t e c t i o n  o f  a v a l i d  p r o p e r t y  s e t t l e m e n t  a g r e e m e n t .  

P r o p e r t y  o w n e d  a t  t h e  t i m e  o f  d i v o r c e  m a y  h a v e  d i m i n i s h e d ,  

i n c r e a s e d  o r  d i s a p p e a r e d  b y  t h e  t i m e  o f  e c o n o m i c  d i s t r i b u t i o n .

I n  t h e  e v e n t  o f  t h e  d e a t h  o f  e i t h e r  p a r t y ,  a s  a n  e x - s p o u s e  w i t h o u t  

t h e  p r o t e c t i o n  o f  a  v a l i d  p r o p e r t y  s e t t l e m e n t  a g r e e m e n t ;  t h e  

s u r v i v i n g  p a r t y  o r  h e i r s  w o u l d  h a v e  d i f f i c u l t y  c l a i m i n g  b e n e f i c i a r y  

s t a t u s  u n d e r  a n y  l i f e  i n s u r a n c e  p o l i c y .

W e  b e l i e v e  i t  i s  u n f a i r  t o  r e s e r v e  t h e  i s s u e  o f  p r o p e r t y  d i v i s i o n  

f o r  a  l a t e r  t i m e  u n l e s s  a g r e e d  t o  b y  e a c h  p a r t y .
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3siZ i '  0 r£orfijcLr\ \ •

- t ' ; '
•

/

's Signature



(7)

‘ VST.V- y v , ■ 1 "'J7T'■ 'Trtv,Tr?T~ j —■<« <*-r

n U S E  C O M M IT T E E
' ’

} Date Refereed: April 5, 1991

Date of Committee Action: f 3  I

The JUDICIARY Committee considered: 

HOUSE B ILL  NO. 146

FURTHER REFERRALS:

HB 146

PROPERTY DIVISION IN DIVORCES/ANNULMENTS

"An Act prohibiting a court from reserving property division issues for a later decision when granting certain 
judgments unless agreed to by the parties; and providing for an effective date."

RECOMMENDATIONS: 
be replaced w ith______ C /S  14 ft |4<P ( S u o )
[ ] have attached amendments(s) 
|^J do pass 
[ ] do not pass 
[ ] no recommendations 
[ ] individual recommendations 
[ ] additional referral to the____

[ ] the same title 
a new title

Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): ^  APPROVES PREVIOUS:

[ ] fiscal impact_________________________________ [ ] fiscal note(s)_____________________

[ ] zero fiscal note__________________________ £(] zero fiscal note(s) ftK • d&url__

SIGNING DO PASS

CHAIRMAN'S SIGNATURE

OTHER RECOMMENDATIONS



7-LS0645\M
Lauterbach

4/24/91

CS FOR HOUSE BILL NO. 146 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:
Sponsors): REPRESENTATIVES BARNES, Brown, Ulmer, Koponen, M.A.Miller

A BILL 

FOR AN ACT ENTITLED

1 "An Act prohibiting a court from reserving property division and child custody issues for

2 a later decision when granting certain judgments unless agreed to by the parties; amending

3 Rule 54(b), Alaska Rules of Civil Procedure; and providing for an effective date."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WORK DRAFT WORK DRAFT WORK DRAFT

5 * Section 1. AS 25.24.150 is amended by adding a new subsection to read:

6 (f) If the issue of child custody is before the court at the time it issues a judgment under

7 AS 25.24.160, the court shall concurrently issue a judgment for custody under this section unless

8 each party expressly agrees on the record to let the court delay the custody decision for a later

9 time.

10 * Sec. 2. AS 25.24.160 is amended by adding a new subsection to read:

11 (c) Notwithstanding (a) of this section, if one of the parties to an action for divorce or

12 acdon declaring a marriage void expressly submits to the court the issue of property division and

13 has not withdrawn that issue from the court before judgment, the court shall provide in the

14 judgment for the division of property and may not reserve the issue of property division for a

-1- CSHB 146( )
New Text. Underlined [DELETED TEXT BRACKETED]



1 later time unless expressly agreed to by each paity after notice of the court’s intent to reserve the

2 issue.

3 * Sec. 3. AS 25.24.150(f) and 25.24.160(c), added by secs. 1 - 2 of this Act, apply to actions for

4 divorce and actions declaring a marriage void for which no judgment on any claim in the action has been

5 entered before the effective date of this Act.

6 * Sec. 4. AS 25.24.150(f) and 25.24.160(c), added by secs. 1 - 2 of this Act, amend Rule 54(b),

7 Alaska Rules of Civil Procedure, by prohibiting separation of claims in certain actions without consent

8 of the parties.

9 * Sec. 5. This Act takes effect immediately under AS 01.10.070(c) but only if sec. 4 of this Act

10 receives the two-thirds majority vote of each house required by art. IV, sec. 15, Constitution of the State

11 of Alaska.

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 146( ) -2 -
New Text Underlined (DELETED TEXT BRACKETED]
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HI In the Courts

O P M ,  F o r m e r  S p o u s e s  a t  O d d s  O v e r  S u r v i v o r  B e n e f i t s
By Ellen Rafshoon

The Office o f Personnel Management 
does not want to honor certain divorce 
property settlements providing for the 
'payment o f survivor annuity benefits to 
former spouses o f federal employees.

At OPM ’s request, a federal appeals 
court has agreed to review two M erit 
Systems Protection Board decisions or- 
deri ng OPM to pay the benefits.

In both cases, the former wives o f re­
tired federal employees had secured an­
nuity benefits through court-o rdered  
property settlement agreements which 
were issued months after the coup les’ 
divorces.

When the women sought to obtain the 
benefits, OPM refused to ab ide by the 
court orders. In decisions issued earlier 
this y ea r , M SPB  ov e rtu rn ed  O PM ’s 
decisions.

At issue are decisions involving the 
former wives o f a Veterans Affairs hos­
pital worker and a U .S. Postal Service 
worker.

A West Virginia state judge in 1987 is­
sued a divorce decree to Esther Penn 
and Claude Weatherholt, a Martinsburg 
VA hospital food service worker, after 20 
years o f  marriage. W eatherholt d ied a 
year la ter, be fo re  the coup le  had se ­
cured a property settlement

But in a 1989 cou rt o rder, Penn se­
cured such a settlement, calling for even 
d is tr ib u tion  o f  h e r fo rm er s p o u se ’s 
property, including 50 percent o f his an­
nuity.

T h e  c o u r t  o rd e r  was in lin e  w ith  
Weatherholt’s wishes; when he retired 
in 1974, he elected to receive a reduced 
annuity to provide for annuity payments 
to his wife in the event o f hisdeath.

John W. Love, a re tired  O klahom a  
postal worker, and his w ife, Lo is , d i­

vorced in 1987. The state judge handling 
their divorce decided to issue one order 
ending their marriage and another four 
months la ter calling for alimony pay­
ments and property distribution.

The property decree called for Lois 
Love to receive a portion o f her former 
husband’s annuity in the event he died. 
Since 1972, when John Love retired, he 
had been receiving a reduced annuity to 
provide survivor benefits to his wife.

B u t OPM offic ia ls  told the spouses 
they would be denied the benefits on the' 
grounds that the property settlements 
were “ modifications" o f their original 
d iv o rce  agreem ents. I f  changes are  
made in divorce settlements after the 
death o r retirement o f the federal em­
ployee, the spouse should get nothing, 
OPM maintained. —

-  The spouses argued that the property 
settlements were not changes in their 
divorce settlements. Rather, they were 
the second part o f  what is known as a 
“ b ifurcated" or two-pronged divorce, 
with the marriage ended in one agree­
ment and a property settlement in a sub­
sequent agreement “

-  In agreeing with the spouses, MSPB  
found OPM had wrongly interpreted a 
1984 law governing payment o f survivor 
annuities when it denied benefits to the 
two spouses.

Under the Civil Service Spouse Equi­
ty Act o f 1984, a former spouse is entitled 
to a d e fe rred  annuity  if  the fed e ra l 
worker provides for such payment as 
part o f “any decree o f divorce or annul­
ment o r  any cou rt o rd e r  o r c ou rt-ap ­
proved property settlement incident to 
such decree."A  “ modification" o f  that order after 
the death o f the retiree cannot provide 
for a spouse annuity under the law.

In rules published in 1989, OPM inter­

preted that law to mean that a divorced 
spouse cou ld receive an annuity pay­
ment only if provided in the first order 
ending the marriage.

In its opinion on Love’s case, MSPB 
found that interpretation to be "unrea­
sonable and erroneous . . .  insofar as it 
requires that, in order to award a former 
spouse annuity in a divorce proceeding 
following an employee’s retirement, a 
court order must be the first order ter-

' [O P M 's  in t e r p r e t a t io n  w o u ld ]  
g r e a t ly  f r u s t r a t e  t h e  s t a tu t o r y  
p u r p o s e  o f  p r o v id in g  f o r  
t h e  f in a n c ia l  s e c u r i ty  o f  
f o r m e r  s p o u s e s /

- M S P B

minatingthe marital relationship."
MSPB said Congress wanted OPM to 

interpret the Spouse Act liberally in or­
der to ensure financial security o f for­
mer spouses o f federal employees. And 
to deny survivor benefits to spouses who 
are awarded benefits as a result o f two­
pronged d iv orce  settlem ents would 
"greatly frustrate the statutory purpose 
of providing for the financial security o f 
former spouses," the board said.

OPM has argued that the board ’s in­
terpretation o f the Spouse Act would al­
low som e re t ire e s  to ob ta in  a “ free  
ride." They could retain a full annuity 
during the period when the divorce is is­
sued and the property settlem ent is 
reached.

Even though in the two cases at hand 
the retirees were not receiving full an­
nuities, OPM maintains the board’s rul­

ing would "lead to the absurd result that 
form er spouses in the situations p re ­
sented in these cases, and no others , 
could receive survivor annuities with­
out a corresponding reduction in the an­
nuity o f the retired federal employee." 
The remarks were in court papers re­
questing appeals court review o f the 
decisions.

OPM wants the law applied so that re­
tirees are encouraged to make the deci­
sion to provide survivor benefits as early 
as possible in their lifetime and allow 
for few changes in that decision.

If a decision is made later in life with 
a better sense o f how long the retiree  
might live, it provides an “advantage” to 
the retiree which skews the actuarial 
calcu lations that keep the retirement 
system afloat, OPM has argued in court 
papers.

The financial viability o f the retire ­
ment system is based on the prem ise 
that some people who elect to provide 
survivor benefits will outlive the benefi­
c ia ries so that the benefits are never 
paid, OPM explained.

In Esther Penn’s case, her husband 
was already dead when the court order 
providing her survivor benefits was is­
sued, so the risk that Weatherholt would 
d ie  b e fo re  h e r was obv iously  gone. 
Penn, OPM maintained, therefore had 
an unfair advantage in obtaining he r 
benefits.

A llow ing such m an ipu lation  o f the 
system would harm the financial securi­
ty o f all retirees, OPM said. Constance B. 
Newman v. Lois G. Love and Esther E. 
Penn, Misc. 303, Circuit Court of Appeals, 
April 12, 1991. Also see Lois G. Love v. 
OPM, MSPB CA08318910394, and Esther 
E. Penn v. OPM, MSPB, PH08318910489. 
Jan. 28,1991.

R e t i r e e  G e t s  A n o t h e r  S h o t  a t  B i a s  S u i t  A f t e r  L e g a l  M i s h a p s




