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D e a r  Fran:

E n c l o s e d  p l e a s e  f i n d  c o p i e s  of t h e  t w o  c a s e s  w h i c h  I 
m e n t i o n e d  to y o u  d u r i n g  y o u r  v i s i t  y e s t e r d a y .

S i m p l y  put, I c a n n o t  b e l i e v e  t h a t  t h e  l e g i s l a t u r e  w o u l d  n o t  
h a v e  i n t e n d e d  t h a t  t h e  c o n d u c t  of t h e  d e f e n d a n t s  in t h e s e  c a s e s  
b e  p r o s e c u t a b l e  as e s c a p e .  Mr. J a c o b s o n  w a s  a p p r e h e n d e d  b y  a 
p o l i c e  o f f i c e r  u n d e r  e x t r e m e l y  s u s p i c i o u s  c i r c u m s t a n c e s  in a 
d a r k e n e d  b u i l d i n g  a f t e r  t h e  o f f i c e r  h a d  r e c e i v e d  a r e p o r t  of a 
b u r g l a r y  in p r o g r e s s .  He  ran f r o m  t h e  o f f i c e r  w h e n  h e  r e a l i z e d ,  
c n  a d a r k e n e d  s t a i r w a y ,  t h a t  h e  w a s  s p e a k i n g  to an o f f i c e r  of the  
l a w  a n d  n o t  to a c o n f e d e r a t e .  He w a s  c a u g h t  b y  t h e  o f f i c e r  s o m e  
h u n d r e d  y a r d s  or so f r o m  t h e  b u i l d i n g .  He  f e i g n e d  i l l n e s s  in an 
a t t e m p t  to b r e a k  a w a y ,  w h i c h  w a s  m o m e n t a r i l y  s u c c e s s f u l ,  u n t i l  
t a c k l e d  b y  t h e  o f f i c e r  again. B r o u g h t  b a c k  to t h e  b u i l d i n g  b y  
t h e  o f f i c e r ,  he w a s  p l a c e d  in h a n d c u f f s ,  w h i c h  h a n d c u f f s  w e r e  r u n  
a r o u n d  a p o s t  so as t o  s e c u r e  Mr. J a c o b s o n  to  t h e  p o s t .  T h e  
o f f i c e r  l e f t  h i m  u n d e r  the g u a r d  of an a r m e d  o f f i c e r .  B y  
t r i c k i n g  t h e  o f f i c e r  and b y  p u l l i n g  o n e  h a n d  t h r o u g h  t h e  
h a n d c u f f ,  Mr. J a c o b s o n  w a s  a b l e  to e s c a p e  f r o m  t h e  p o l i c e .  H e  
w a s  a g a i n  c a u g h t ,  t h i s  t i m e  a b o u t  20 m i n u t e s  l a t e r .

T h e  n a r r o w  q u e s t i o n  in J a c o b s o n  w a s  w h e t h e r  t h e  d e f e n d a n t  
w a s  " u n d e r  o f f i c i a l  d e t e n t i o n  for a f e l o n y "  w h e n  h e  fled. T h e  
l e g i s l a t u r e  d e f i n e d  o f f i c i a l  d e t e n t i o n  to i n c l u d e  " c u s t o d y ,



H o n o r a b le  F ra n  U lm e r P ag e  Two D ecem be r 6 ,  1 9 9 0
( d i c t a t e d  1 2 / 5 / 9 0 )

a r r e s t ,  s u r r e n d e r  in l i e u  of a r r e s t ,  or c o n f i n e m e n t  u n d e r  an 
o r d e r  of a c o u r t . "  I t h i n k  it is c l e a r  t h a t  Mr. J a c o b s o n  w a s  in 
c u s t o d y .  T h e  c o u r t  of a p p e a l s  h e l d  t h a t  h e  w a s  not. Its r e a s o n s  
a r e  set out on  p a g e  393. T h e y  a r e  w h o l l y  u n p e r s u a s i v e  to me. 
(Briefly, it m a k e s  n o  s e n s e  to c a t e g o r i z e  t h e s e  d e f i n i t i o n a l  
t e r m s  a c c o r d i n g  to w h e t h e r  t h e y  d e s c r i b e  c o n t i n u i n g  c i r c u m s t a n c e s  
or t h o s e  w h i c h  a r e  f i x e d  in time, a n d  it d o e s  v i o l e n c e  to 
l e g i s l a t i v e  i n t e n t  to e f f e c t i v e l y  i n t e r p r e t  a w a y  a term.) M o r e  
i m p o r t a n t l y ,  I s i m p l y  c a n n o t  b e l i e v e  t h a t  t h e  l e g i s l a t i v e  
i n t e n d e d  t h e  k i n d s  of d i s t i n c t i o n s  f o u n d  at p a g e  393 w h e n  it 
p a s s e d  t h i s  s t a t u t e .

T h e  H u b b a r d  c a s e  is e v e n  m o r e  b a f f l i n g .  T h e r e ,  t h e  
d e f e n d a n t ,  in a c o u r t r o o m ,  w a s  o r d e r e d  b y  a j u d g e  to r e m a i n  in 
the c o u r t r o o m  w h i l e  a ba i l  h e a r i n g  w a s  set on. T h e  d e f e n d a n t  h a d  
p r e v i o u s l y  b e e n  a r r e s t e d ,  w a s  out o n  r e l e a s e ,  h a d  a l l e g e d l y  
v i o l a t e d  t h e  c o n d i t i o n s  of rel e a s e ,  a n d  w a s  r e l e a s e d  a g a i n .
W h i l e  t h e  d e f e n d a n t  w a s  s u b s e q u e n t l y  in co u r t ,  t h e  j u d g e  s a i d
"Mr. H u b b a r d  w i l l  b e  r e m a n d e d " ,  w h i c h  I t a k e  to m e a n  t h a t  he 
w o u l d  be r e m a n d e d  to c u s t o d y  w h i l e  a b a i l  h e a r i n g  w a s  s c h e d u l e d .  
T h e  j u d g e  r e q u e s t e d  t h e  d e f e n d a n t  to t a k e  a s e a t  in the ju r y  box,
a n d  h e  i n s t e a d  l e f t  the c o u r t r o o m ,  i g n o r i n g  a f u r t h e r  c a l l  b y  the
j u d g e  to r e m ain.

W i t h o u t  s o u n d i n g  l i k e  a b r o k e n  r e c o r d ,  I s i m p l y  c a n n o t  
b e l i e v e  t h a t  t h e  l e g i s l a t u r e ,  w h e n  it d e f i n e d  " o f f i c i a l  
d e t e n t i o n "  as i n c l u d i n g  " c u s t o d y "  (as w e l l  as " arrest, s u r r e n d e r  
in l i e u  of a r r e s t ,  or c o n f i n e m e n t  u n d e r  an o r d e r  of a c o u rt") d i d  
n o t  i n t e n d  t h a t  a p e r s o n  in Mr. H u b b a r d ' s  s i t u a t i o n  be c o n s i d e r e d  
as b e i n g  in c u s t o d y .

In d e f e n s e  of the c o u r t  of a p p e a l s ,  I b e l i e v e  t h a t  it is 
c o n c e r n e d  a b o u t  t h e  p o l i c y  i m p l i c a t i o n s  of c o n t r a r y  d e c i s i o n s  in 
t h e s e  ca s e s .  T h e  J a c o b s o n  c o u r t  s a y s  as m u c h  at t h e  t o p  of t h e  
r i g h t - h a n d  c o l u m n  on  p a g e  393. W i t h  d u e  r e s p e c t  to t h e  court, 
h o w e v e r ,  I b e l i e v e  it is for the l e g i s l a t u r e  to w e i g h  a n d  th e n 
m a k e  t h o s e  p o l i c y  d e c i s i o n s ,  a n d  for t h e  c o u r t s  to e f f e c t u a t e  
t h o s e  d e c i s i o n s  (short of a c o n s t i t u t i o n a l  v i o l a t i o n ,  w h i c h  no 
o n e  has a r g u e d  h e r e ) .
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I h o p e  t h i s  i n f o r m a t i o n  is h e l p f u l  t o  you. I w o u l d  be h a p p y  
to d i s c u s s  it f u r t h e r  w i t h  you.

S i n c e r e l y ,

<
W a l t e r  L. Carpefteti

E n c l o s u r e s
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H o n o r a b l e  F r a n  U l m e r  
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P.O. Box V  
J u n e a u ,  AK 9 9 8 1 1

Re: D r a f t  l e g i s l a t i o n  c o n c e r n i n g
e s c a p e

Dear R e p r e s e n t ^ f l v ^ U l m e r :

T h a n k  y o u  for y o u r  l e t t e r  of J a n u a r y  23, 1 9 9 1 ,  r e c e i v e d  h e r e  
y e s t e r d a y ,  c o n c e r n i n g  d r a f t  l e g i s l a t i o n  a d d r e s s i n g  t h e  o p i n i o n s  
of the c o u r t  of a p p e a l s  in t h e  J a c o b s o n  a n d  H u b b a r d  cases. Y o u
a s k e d  for m y  o p i n i o n  or c o m m e n t s .

F irst, I b e l i e v e  th a t  t h e  p r o p o s e d  l e g i s l a t i o n  c l e a r l y  
d e f i n e s  as c r i m i n a l  the c o n d u c t  in q u e s t i o n ,  a n d  in t h a t  re g a r d  
a d d r e s s e s  t h e  conce'rns r a i s e d  by t h o s e  t w o  c a s e s .

Second, n o t e  t h a t  t h e  p r o p o s e d  c h a n g e s  w o u l d  m a k e  t h e  
d e f e n d a n t ' s  a c t i o n s  in J a c o b s o n  p r o s e c u t a b l e  as  a m i s d e m e a n o r ,  
but not a f e l o n y .  (I m a k e  t h i s  o b s e r v a t i o n  b e c a u s e  the 
d e f e n d a n t ' s  c o n d u c t  in J a c o b s o n  a r g u a b l y  w a s  f e l o n i o u s ,  a l t h o u g h ,  
of course, t h e  c o u r t  of a p p e a l s  r u led t h a t  t h e r e  w a s  no v i o l a t i o n
of the s t a t u t e . )  It is a l e g i s l a t i v e  d e c i s i o n  as to w h e t h e r  the
c o n d u c t  s h o u l d  b e  a m i s d e m e a n o r  or a f e l o n y ,  b u t  I w a n t e d  to ma k e  
s u r e  t h a t  y o u  w e r e  a w a r e  t h a t  t h e  d r a f t  p r o v i d e d  t h a t  r e m o v i n g  
o n e s e l f  f r o m  r e s t r a i n t  p l a c e d  by a p e a c e  o f f i c e r  p r i o r  to arr e s t  
w o u l d  be o n l y  a m i s d e m e a n o r ,  e v e n  if t h e  p e r s o n  h a d  b e e n  p l a c e d  
u n d e r  r e s t r a i n t  for a f e l ony.

P A
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O n  J a n u a r y  SL7th I r e c e i v e d  f r o m  y o u  a n o t e  r e g a r d i n g  H o u s e
B i l l  No. 21 and yb^r r e q u e s t s  for c o m m e n t s ,  
f o l l o w i n g  g e n e r a l  o b s e r v a t i o n s :

I / w o u l d  m a k e  the

1. T h e  p r o p o s e d  l e g i s l a t i o n  d o e s  j*6t a d d r e s s  at all the 
p r o b l e m  ra i s e d  in the J a c o b s o n  a n d  H u b b a r d  c a s e s .  T h a t  is, it 
d o e s  n o t  c h a n g e  or c l a r i f y  'bjje d e f i n i t i o n  of " o f f i c i a l  
d e t e n t i o n " .

frf'

]A (fa

2. T h e  p r o p o s e d  l e g i s l a t i o n  b a s i c a l l y  h a s  t h e  ef f e c t  of 
c r e a t i n g  a felc_.y w h e n  one e b o a p e s N f r o m  o f f i c i a l  d e t e n t i o n  for a 
m i s d e m e a n o r  (or from o f f i c i a l  d e t e n t i o n  in c o n n e c t i o n  w i t h  a 
v a l i d  w a r r a n t ) ,  and du r i n g  t h e  e s c a p e X a k e s  a p o l i c e  v e h i c l e  or 
a n  e m e r g e n c y  m e d i c a l  v e h i c l e .  T h a t  seems, to m e  to be a p o l i c y  
d e c i s i o n  for the l e g i s l a t u r e ,  a n d  I do n o t N b e l i e v e  t h a t  I can 
o f f e r  too m u c h  whipil w o u l d  be h e l p f u l  to t h a \ p o l i c y  
d e t e r m i n a t i o n .

I h o p e  t h e s e  c o m m e n t s  a r e  h e l p f u l  to you. T h a n u y o u  for 
o f f e r i n g  m e  the chance to c o m m e n t .  P l e a s e  do n o t  h e s i t a t e  to 
c o n t a c t  m e  if you have a n y  o t h e r  q u e s t i o n s .

S i n c e r e l y ,

W a l t e r  L. C a r p e n e t i
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g/CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
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□ OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE, SUITE 318 
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PHONE: (907) 279-7424

WALTER J. HICKEL, GOVERNOR

T h e  H o n o r a b l e  F r a n  U l m e r  
A l a s k a  S t a t e  R e p r e s e n t a t i v e  
P.O. B o x  V
J u n e a u ,  A l a s k a  9 9 811

D e a r  R e p r e s e n t a t i v e  U l m e r :

L a s t  w e e k ,  y o u r  l e g i s l a t i v e  a s s i s t a n t ,  M a r g a r e t  Pugh, 
a s k e d  t h a t  w e  p r o v i d e  a s s i s t a n c e  in d r a f t i n g  a b i l l  r e l a t i n g  to the 
c r i m e  of  e s c a p e .  In p a r t i c u l a r ,  s h e  i n d i c a t e d  t h a t  you are 
i n t e r e s t e d  in r e s p o n d i n g  to the c o u r t  o f  a p p e a l s  o p i n i o n s  in 
J a c o b s o n  v. S t a t e , 736 P . 2d 388 ( A l a s k a  App. 1990), a n d  H u b b a r d  v. 
S t a t e , ____ P . 2d ____ (Ala s k a  App. 1990) (Op. No. 1092) .

I n  J a c o b s o n , t h e  d e f e n d a n t  e s c a p e d  the s c e n e  o f  a c r i m e  
a f t e r  h a v i n g  b e e n  h a n d c u f f e d  b y  a p o l i c e  o f f i c e r ,  b u t  b e f o r e  b e i n g  
a r r e s t e d  o n  a s p e c i f i c  c h a r g e .  T h e  c o u r t  o f  a p p e a l s  r e v e r s e d  the 
d e f e n d a n t ' s  s u b s e q u e n t  c o n v i c t i o n  for e s c a p e ,  h o l d i n g  that the 
c r i m e  o f  e s c a p e  as set o u t  in AS 1 1 . 5 6 . 3 1 0  c a n n o t  be c o m m i t t e d  
u n l e s s  and u n t i l  the d e f e n d a n t  has b e e n  a r r e s t e d  on an i d e n t i f i e d  
c h a r g e .  786 P . 2d a t  393.

I n  H u b b a r d ,  t h e  d e f e n d a n t  w a s  in c o u r t  on a b a i l  hearing,  
h a v i n g  b e e n  p r e v i o u s l y  r e l e a s e d  o n  a t h e f t  c h a r g e .  The s u p e r i o r  
c o u r t  o r d e r e d  t h e  d e f e n d a n t  r e m a n d e d  to c u s t o d y  but, b e f o r e  an 
o f f i c e r  c o u l d  p h y s i c a l l y  r e s t r a i n  t h e  d e f e n d a n t ,  t h e  d e f e n d a n t  fled 
the c o u r t r o o m .  T h e  c o u r t  of a p p e a l s  h e l d  t h a t  t h e  d e f e n d a n t  c o u l d  
n o t  b e  c h a r g e d  w i t h  the c r i m e  of e s c a p e  u n d e r  t h e s e  c i r c u m s t a n c e s  
b e c a u s e  h e  h a d  n o t  " b e e n  p h y s i c a l l y  p l a c e d  u n d e r  a r r e s t "  at the 
t i m e  h e  fled. Op. N o .  1092 a t  7. T h e  c o u r t  n o t e d  "no i n d i c a t i o n  
of a n y  l e g i s l a t i v e  i n t e n t  to a d o p t  a d o c t r i n e  o f  i c o n s t r u c t i v e  
r e s t r a i n t . 1" Id.

A t t a c h e d ,  p l e a s e  find a d r a f t  b i l l  c o n t a i n i n g  two 
s e c t i o n s .  S e c t i o n  1 a m e n d s  AS 1 1 . 5 6 . 3 3 0  b y  a d d i n g  a s u b s e c t i o n  
t h a t  m a k e s  it the m i s d e m e a n o r  o f f e n s e  o f  e s c a p e  in t h e  fou r t h  
d e g r e e  for a p e r s o n  w h o  h a s  b e e n  p l a c e d  u n d e r  a c t u a l  r e s t r a i n t  by 
an o f f i c e r  to r e m o v e  h i m s e l f  o r  h e r s e l f  f r o m  t h a t  r e s t r a i n t  w i t h o u t  
l a w f u l  a u t h o r i t y .  S e c t i o n  2 a m e n d s  t h e  d e f i n i t i o n  of " o f f i c i a l 
d e t e n t i o n "  to i n c l u d e  " a c t u a l  or c o n s t r u c t i v e  r e s t r a i n t "  u n d e r  a 
c o u r t  o r d e r .  T h e s e  t w o  p r o v i s i o n s  w i l l  c l o s e  t h e  l o o p h o l e s  c r e a t e d  
by' Hubbar-d and J a c o b s o n  by p r o v i d i n g  c r i m i n a l  s a n c t i o n s ,  first,

vhiYifiF (n)|f M  M W
■) J  U i L  '■H >U in i  i L  in i  U \i

DEPARTMENT OF LAW
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J a n u a r y  18, 1991
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w h e n  a p e r s o n  flees a f t e r  h a v i n g  b e e n  h a n d c u f f e d  or o t h e r w i s e  
p h y s i c a l l y  r e s t r a i n e d  by a p e a c e  o f f i c e r ,  e v e n  if the p e r s o n  h a s  
n o t  b e e n  c h a r g e d  w i t h  a c r i m e  yet, and, s e c o n d ,  w h e n  a p e r s o n  f l e e s  
the c o u r t r o o m  a fter h a v i n g  b e e n  o r d e r e d  i n t o  c u s t o d y  by a judge.

If y o u  h a v e  a n y  q u e s t i o n s ,  or if I h a v e  m i s i n t e r p r e t e d  
y o u r  r e q u e s t ,  I w o u l d  b e  h a p p y  to d i s c u s s  the m a t t e r  w i t h  y o u  
f u rther. A l s o ,  we w o u l d  v e r y  m u c h  a p p r e c i a t e  the o p p o r t u n i t y  to 
r e v i e w  a n y  w o r k  d r a f t  of the b i l l  p r e p a r e d  b y  legal s e r v i c e s .

V e r y  t r u l y  y o u r s ,

C H A R L E S  E. C O L E
A T T O R N E Y  G E N E R A L

B y :

A s s i s t a n t

M O K :m e-009



D R  A  F T  E S C A P E
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F or a n  A c t  entitled: "An A c t  r e l a t i n g  t o  the c r i m e  of  e s c a p e . "

BE I T  E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

* S e c t i o n  1. A S  1 1 . 5 6 . 3 3 0  is a m e n d e d  t o  read:

Sec. 1 1 . 5 6 . 3 3 0 .  E S C A P E  I N  T H E  F O U R T H  D E G R E E ,  (a) O n e  
c o m m i t s  the c r i m e  o f  e s c a p e  in t h e  f o u r t h  d e g r e e  if, w i t h o u t  
l a w f u l  authority, o n e

(1) r e m o v e s  o n e s e l f  f r o m  o f f i c i a l  d e t e n t i o n  f o r  a 
m i s d e m e a n o r : o r

(2) h a v i n g  b e e n  p l a c e d  u n d e r  a c t u a l  r e s t r a i n t  b y  a p e a c e  
o f f i c e r  p r i o r  to  a r r e s t ,  o n e  r e m o v e s  o n e s e l f  f r o m  t h e  
r e s t r a i n t .

(b) E s c a p e  in t h e  f o u r t h  d e g r e e  is a c l a s s  A  m i s d e m e a n o r .

* Sec. 2. AS 1 1 . 8 1 . 9 0 0 ( b ) (34) is a m e n d e d  to r e a d :

(34) " o f f i c i a l  d e t e n t i o n "  m e a n s  c u s t o d y ,  a r r e s t ,
s u r r e n d e r  in l i e u  of a r r e s t ,  or a c t u a l  o r  c o n s t r u c t i v e  
r e s t r a i n t  [ C O N F I N E M E N T ]  u n d e r  a n  o r d e r  of a c o u r t  in a
c r i m i n a l  or j u v e n i l e  p r o c e e d i n g ,  o t h e r  t h a n  a n  o r d e r  o f
c o n d i t i o n a l  b a i l  r e l e a s e ;
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David W. JACOBSON, Appellant,' 
v.

STATE o f  Alaska, Appellee.
Nos. A-2217, A-2218.

Court of Appeals o f Alaska.
Jan. 26, 1900.

Defendant was convicted in the Superi­
or Court, First Judicial District, Juneau, 
W alter L. Carpeneti and Rodger W. Pe- 
gues, JJ., o f theft in the second degree, 
burg lary in the second degree, escape in 
the second degree, and misconduct involv­
ing a weapon in the first degree. Defen­
dant appealed. The Court o f Appeals, 
Bryner, C J., held that: (1) an inventory o f 
defendant’s items did not impermissibly en­
croach on his privacy rights; (2) the police 
properly continued to inventory defen­
dant’s items even after they decided to 
seek a warrant; and (3) the term “ official 
detention,’ ’ as used in the escape statute, 
does not apply to investigative stops.

Affirmed in part, and vacated and re­
manded in pa rt

1. Searches and Seizures «=58
Police were authorized to open various 

closed containers fo r purposes o f conduct­
ing inventory o f defendant’s property; only 
containers police opened were those that 
they themselves had packed and closed 
while seizing defendant’s belongings from 
motel room, and those containers contained 
items that were in plain view when they 
were seized. U .S.CA. Const.Amend. 4.
2. Searches and Seizures «=58

Police properly continued to inspect de­
fendant’s belongings after deciding to ap­
ply fo r  warrant; police continued to have 
legitimate interest in performing inventory 
even after they decided to seek warrant 
U .S .CA . ConstAmend. 4.
3. Weapons «=»4

Butterfly knife is not "switchblade or 
gravity knife”  and therefore does not quali­

fy  as prohibited weapon. AS 11.61.- 
200(aX3)L (eXlXD).
4. Escape ^ l

"O ffic ia l detention,’ ’ fo r purposes o f 
escape in second-degree statute, does not 
apply to investigative stops. AS 11.56.310, 
11.81.900(bX34).

See pub'ication Words and Phrases 
for other judicial constructions and 
definitions.

5. Escape <8=>1
"Custody,”  fo r  purposes o f escape in 

second-degree statute, begins upon arrest 
or surrender in lieu o f a rre s t AS 11.56.- 
310, 11.81.900(bX34).

See publication Words and Phrases 
for other judicial constructions and 
definitions.

Margaret W. Berck, Asst Public Defend­
er, Juneau, and John B. Salemi, Acting 
Public Defender, Anchorage, fo r appellant

W .H. Hawley, A sst Atty. Gen., Office of 
Sp. Prosecutions and Appeals, Anchorage, 
and Douglas B. Baily, Atty. Gen., Juneau, 
fo r appellee.

Before BRYNER , CJ., and COATS 
and SINGLETON, JJ.

OPINION
BRYNER , Chief Judge.
David W. Jacobson was convicted of 

theft in the second degree, burglary in the 
second degree, escape in the second degree, 
and misconduct involving a weapon in the 
first degree. Superior Court Judge Rodger 
W. Pegues sentenced Jacobson to an aggre­
gate term o f seven years. Jacobson ap­
peals, contending that the superior court 
erred in failing to suppress evidence that 
resulted from  an unlawful search and sei­
zure, in failing to dismiss the charges of 
escape and misconduct involving weapons, 
in denying his motion fo r a mistrial, and in 
admitting evidence o f, prior misconduct 
Jacobson also challenges his sentence as 
excessive. We affirm  the convictions for 
theft and burglary, reverse the conviction 
fo r misconduct involving a weapon, and

remand fo r additional find 
cape charge.
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remand for additional findings on the es- onment and specified that Jacobson would
cape charge. . not be eligible fo r early release on parole.

FACTS
On November 1, 1986, the Juneau police 

were called to investigate a possible bur­
glary at an office building. Upon entering 
the building, a police officer encountered 
Jacobson. Jacobson ran but was ap­
prehended a short distance away. As the 
officer led him back, Jacobson attempted to 
flee. He was subdued, handcuffed to a 
carport post outside the building, and given 
Miranda warnings. Jacobson asked what 
he was charged with and was told that the 
police were "considering burglary.”

A short time later, Jacobson managed to 
extricate one of his hands. He fled and 
avoided capture by swimming across a 
creek. Pursuing officers located Jacobson 
in a nearby motel room. They entered the 
room and placed him under arrest

The police seized Jacobson's personal be­
longings from the motel room when they 
arrested him. After taking the property to 
the police station, they inventoried the 
items that had been in open view a t the 
motel room but did not open or search a 
knapsack and bank bag that had been 
closed. When the inventory disclosed 
items of jewelry that appeared to be stolen, 
the police obtained a warrant authorizing a 
search of all o f Jacobson’s personal belong­
ings. Various stolen items were seized in 
the course of the search. In addition, the 
Mice seized a butterfly knife that had 
l*en in Jacobson’s possession at the motel 
room.

Jacobson was charged with burglary, 
theft, and escape. F o r his possession o f 
die butterfly knife, he was charged with 
misconduct involving a weapon. Jacobson 
received separate ju ry trials before Superi­
or Court Judge Rodger W. Pegues on the 

® t and burglary charges. The escape 
*n weapons misconduct charges were 
Wo for trial without a ju ry before Supe- 

r urt Judge Walter Carpeneti A fter 
^ nK -onvicted on a ll counts, Jacobsog’s
Judir pCre C0"S0'’ âte<J fo r sentencing, 
ijv, 6 e*>ue3 imposed partially consecu- 

n nces sta ling seven years’ impris-

SEARCH AND SEIZURE
On appeal, Jacobson contends that the 

superior court erred in denying his motion 
to suppress evidence, which challenged the 
warrantless police inventory o f his personal 
property. A fter conducting an evidentiary 
hearing, Judge Carpeneti upheld the inven­
tory, finding that it was performed fo r 
legitimate purposes and did not exceed the 
permissible limits set out in Reeves v. 
State, 599 P.2d 727, 736-38 (Alaska 1979).

[1 ] The court’s decision must be upheld 
unless clearly erroneous. State v. Bian- 
chi, 761 P.2d 127, 12&-30 (Alaska App. 
1988). Jacobson argues that the police 
were not authorized to open various closed 
containers fo r purposes of conducting the 
inventory. However, the only containers 
the police opened were those that they 
themselves had packed and closed while 
seizing Jacobson's belongings from the mo­
tel room. Those containers, such as Jacob­
son’s shaving kit and grocery bags o f cloth­
ing, contained items that were in plain view 
when they were seized. The police had a 
legitimate interest in protecting themselves 
against potential claims fo r loss by invento­
rying these items. The inventory did not 
impermissibly encroach on Jacobson’s pri­
vacy rights. See, e.g., Griffith v. State, 
578 P.2d 578, 580 (Alaska 1978).

[2 ] Jacobson also complains that the po­
lice continued to inventory his property 
even afte r they recognized items that were 
apparently stolen. In Jacobson's view, the 
fact that the police persisted in inspecting 
his belongings after deciding to apply fo r  a 
warrant casts doubt on whether their actu­
al purpose was to conduct an inventory. 
As correctly recognized by the superior 
court, however, even after the police decid­
ed to seek a warrant, they continued to 
have a legitimate interest in perform ing an 
inventory. Their continuation o f the inven­
tory does not establish an improper motive.
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The superior court did not e rr in denying 
Jacobson’s motion to suppress.1

MISCONDUCT INVOLVING WEAPONS
[3 ] Jacobson next challenges his convic­

tion fo r misconduct involving a weapon in 
the firs t degree. Jacobson was convicted 
o f  the offense under AS 11.61.200(aX3), 
which prohibits, inter alia, possession o f a 
"prohibited weapon.”  The term “ prohibit­
ed weapon" is defined in AS 11.81.- 

'200(eXlXD) to include a "switchblade or 
gravity knife.”  The state’s theory in 
charging Jacobson was that the butterfly 
knife found in his motel room was a gravi­
ty  knife. On appeal, Jacobson argues that 
the statutory prohibition against possess­
ing "prohibited weapons”  is impermissibly 
vague. We need not decide this issue. In 
State v. Strange, 785 P.2d 563, (Alaska 
App.1990), we held that a butterfly knife is 
not a “ switchblade or gravity knife”  and 
therefore does not qualify as a prohibited 
weapon. Our Strange holding requires 
that Jacobson's conviction for misconduct 
involving a weapon must be vacated.

ESCAPE
[4 ,5 ] Jacobson was convicted o f escape 

in the second degree in violation of AS 
11.56.310. The statute provides, in rele­
vant part, that "[o]ne commits the crime o f 
escape in the second degree if, without 
law fu l authority, one removes oneself from
. . .  official detention fo r a felony ’’ As
defined in AS 11.81.900(bX34), “ official de­
tention”  means "custody, arrest, surrender 
in lieu o f arrest, o r confinement under an 
order o f a c o u r t . . . . ’ ’

A t trial, Jacobson maintained that he had 
not yet been formally arrested when he 
removed liis handcuffs and eiuded the po­
lice. Jacobson argued that he was there­
fo re not under “ official detention for a 
felony.”  In finding Jacobson guilty of es­
cape, Judge Carpeneti did not find it neces­
sary to determine whether Jacobson had 
been arrested. Instead, the judge found
1. Jacobson fu rther challenges as impermissible 

the w an rn tle ss  seizure o f  p roperty from  his 
m o te l room . He d id  not ra ise this argument 
be low , however, and we fin d  no exceptional

that a person who has been subjected to an 
investigative stop is in "custody”  and 
therefore under "official detention”  fo r 
purposes o f the escape statute, even if the 
8top did not rise to the level o f a fu ll a rre s t 
Finding that, at the very least, Jacobson 
had been subjected to an investigative stop 
fo r a possible burglary, Judge Carpeneti 
concluded that he was "under official de­
tention fo r  a felony”  when he eluded the 
police.

The issue presented on appeal is thus 
whether "custody”  as used in the statutory 
definition o f “ official detention”  occurs 
when an individual is subjected to an inves­
tigative stop that falls short o f a fu ll a r­
re s t Jacobson argues, as he did below, 
that he could not have been in "custody”  
fo r purposes o f the escape statute without 
first being placed under a rre s t Jacobson’s 
argument finds support in Beckman v. 
State, 689 P.2d 500 (Alaska App. 1984). In 
Beckman, we adopted a narrow reading o f 
the word "custody”  as used in connection 
with Alaska’s escape statute:

“ Custody”  is not expressly defined in the 
provisions o f Alaska law dealing with 
escape. However, definitions o f “ custo­
dy”  contained in escape statutes from 
other jurisdictions suggest that in con­
te x t the word is intended to have a nar­
row meaning, essentially synonymous to 
“ a rre s t”

Id. at 502 n. 3 (citations omitted).
In considering the applicability o f  Beck­

man to the present case Judge Carpeneti 
noted that Beckman appeared to be incor­
rect in pinpointing the source o f A laska’s 
escape statute. In our discussion o f  the 
term "custody”  in Beckman, we mistaken­
ly indicated that Alaska’s definition o f  "o f­
ficial detention”  was derived from Missouri 
Revised Statute § 556.061(3) (1979). This 
error stemmed from the fact that the deri­
vation table o f the Alaska Department of 
Law’s Criminal Law Manual (Manual) listed 
the Missouri statute in connection with 

*
circumstances to  ju s tify  consideration of the 
issue as a m atte r o f p la in  e rro r. See Moreau v. 
State, 588 P .2d 275, 279 -81 (A laska 1978 ).
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ju s tify  consideration  o f  tbe^ 

o f p la in  e r ro r . See Morcau'V. 
75, 279 -81  (A laska 1978).

Alaska's definition o f "official detention.” 1 
Judge Carpeneti correctly recognized that 
the Manual’s derivation table was not 
meant to reflect the actual derivation o f 
statutes included in Alaska’s Revised Crim­
inal Code. Rather, the table was compiled 
after the adoption o f the revised code and 
was intended only as a guide to statutory 
provisions in other jurisdictions that are 
similar to those in Alaska’s code. For the 
actual derivation o f  provisions contained in 
the revised code, the derivation table refers 
its readers to the Tentative D ra ft o f the 
Revised Criminal Code that was prepared 
by the Criminal Law Revision Subcommis- 
sion (Subcommission)., Relying in part on 
his conclusion that Beckman was mistaken 
as to the source o f Alaska's escape statute, 
Judge Carpeneti declined to follow the nar­
row interpretation o f "custody”  that we 
adopted in that case.

Beckman’s mistake in attributing the 
origin of Alaska’s escape statute to Mis­
souri law has no bearing, however, on the 
validity o f the narrow reading that we gave 
to the word "custody”  in that case. Noth­
ing in the actual history o f  Alaska’s escape 
statute points to the appropriateness o f a 
broader reading o f the word. In fact, the 
contrary conclusion seems indicated.

Alaska's escape statute was adopted al­
most verbatim from the escape provision 
proposed by the Subcommission in its Ten­
tative D ra ft See Alaska Criminal Code 
Revision, Part IV , 46-49 (Tent D ra ft 1977). 
The Subcommission, in turn, indicated that 
the Tentative D ra ft provision was based 
largely on then existing Alaska law. Id.

When the Subcommission issued the Ten­
tative Draft, Alaska's escape statute pro­
vided, in relevant part, that "a person com­
mits an escape i f  without lawful authority 
he • .. wilfully removes himself from  o ffi­
cial detention.. . . ”  See form er AS 11.30.- 
MO (ch. 171, § l ,  SLA 1976). The term 
official detention”  was defined in former

^aska Department o f  Law , C rim ina l Code 
nu*‘ , derivation table a t 6— 41 (1985 ).

J- W a t  6 - 1 - 2  (emphasis in  o r ig in a l): ~
t should be noted that the derivation listing 

as compiled by the c r im in a l d iv ision  o f the 
epartment o f  Law  alter enactment o f the
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AS 11.30.100(2) (ch. 171, § 3, SLA 1976) as 
follows:

"O fficia l detention’ ’ means arrest, cus­
tody following surrender in lieu o f a r­
rest, detention in any facility fo r custody 
o f persons under charge o r conviction o f 
crime or alleged o r to be delinquent, de­
tention fo r  extradition o r deportation or 
any other detention fo r law enforcement 
purposes; but "official detention”  does 
not include supervision on probation or 
parole, o r constraint incidental to release 
on bail.

Under this statutory definition, it seems 
clear that "officia l detention" did not in­
clude the type o f restraint inherent in a 
pre-arrest investigative stop.

Although the definition o f  “ official deten­
tion”  contained in the Tentative D ra ft dif­
fered somewhat from that set out in fo r­
mer AS 11.30.090, nothing in the Tentative 
D ra ft ’s commentary indicated that the 
changes in wording were intended to alter 
the substance o f the existing definition in 
any way material to this case. In its com­
mentary, the Subcommission described 
three significant ways in which the Tenta­
tive D ra ft ’s proposed escape provisions dif­
fered from then existing law. The descrip­
tion contains no mention o f  broadening the 
concept o f “ official detention”  to include 
pre-arrest investigative stops. At least in 
the Subcommission's view, the definition o f 
"official detention”  embodied in the Tenta­
tive D ra ft (which was ultimately adopted 
as AS 11.81.900(bX34)) was in substance 
identical to that contained in former AS 
11.30.100(2).

Subsequent legislative commentary is 
also re levant As enacted by the legisla­
ture in 1978, the Revised Criminal Code's 
second-degree escape statute made it un­
law ful to remove oneself from  "official de­
tention on a charge o f a fe lony ”  For­
mer AS 11.56.310(aXlXB) (ch. 166, § 6, SLA 
1978) (emphasis added), 'rhis language

rev iw d  code. Statutes f ro m  other ju risd ic ­
tions that were actually considered by the 
c rim ina l law  revision subcomm ission are set 
ou t -In a  tab le appearing as an appendix to  
each v o lum e  o f  the six pa rt tentative d ra ft o f  
the code published by the subcommission.
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drew verbatim from the Tentative Draft, as 
well as from former AS 11.30.090(b)(1)— 
the statute in effect when the revised Alas­
ka Criminal Code was adopted. In 1980, 
however, the legislature amended the Bec- 
ond-degree escape statute to its current 
form , making it unlawful to remove oneself 
from "official detention fo r  a felony." AS 
11.56.310(aXl)(B) (emphasis added).

The legislature explained its substitution 
o f " fo r a felony”  fo r "on a charge o f a 
felony" as follows:

This amendment is required to make 
. clear that escape and permitting an es­

cape can occur when a person has been 
arrested fo r a crime, though not neces­
sarily formally charged with a crime by 
way o f complaint, indictment or informa­
tion.

Commentary on the Alaska Revised Crimi­
nal Code, Senate Journal Supp. No. 44 at 
13, 1980 Senate Journal 1436. This com­
mentary is telling. In stating that the 
amended statute would permit the prosecu­
tion o f persons "arrested fo r a crime, 
though not necessarily formally charged 

the legislature clearly indicated its 
view that, even under the amended version 
o f the statute, an arrest was still necessary 
before escape could properly be charged.

In the present case, the state has cited 
no escape statutes or cases from other 
jurisdictions defining “ custody”  or “ official 
detention”  to include an investigative stop 
falling short o f an actual arrest Nor are 
we aware o f any such authority. Our own 
brief survey o f escape statutes indicates 
that other jurisdictions uniformly construe 
custody to begin with arrest o r surrender 
in lieu o f a rrest4 While some jurisdictions 
have specific statutory provisions expressly 
defining custody as beginning at the point 
o f formal arrest, others appear to reach the 
same conclusion without any express statu­
4. The M odel Pena l Code § 242.6 lit 216 states 

that " '[o ]ffic ia l detention' means arrest, deten­
tion in  any fac ility  fo r  custody o f persons under 
charge o r  conviction o f  crime o r  alleged o r  
found to be d e linquen t.. . . "  See also N .Y. Pe­
nal Law  § 205 .00  (McKinney 1988), defining 
custody as “ restra in t by a public servant pursu­
ant to an authorized arrest o r an order o f  a 
court"; O r.Rev.Stat. § 162.135 (1987 ) defining 
custody as "the imposition o f  actual o r  construe-

tory definition. For example, in State v. 
Blaine, 133 V t  345, 341 A^d 16, 17-20 
(1975), the Supreme Court o f Vermont con­
sidered a case proaecuted under former 13 
V.S.A. § 1501, which prohibited "escape 
from  law ful custody o f a police officer.”  
Id. 341 A.2d at 18. Although Vermont’s 
escape statute apparently did not expressly 
define custody, the court in Blaine rejected 
the prosecution’s contention that “ custody" 
could be found in situations involving de­
tention o r restraint falling short of actual 
a rre s t The court concluded that 'law fu l 
custody does not exist until the arrest is 
made." Id. 341 A.2d a t 20.

In short, there appears to be no support 
in the history o f Alaska’s escape statute or 
in the law o f other jurisdictions fo r the 
conclusion that Beckman was incorrect in 
concluding that "custody”  is "essentially 
synonymous to ‘a rre s t ’ ”  Beckman, 689 
P.2d at 502 n. 3.

In rejecting the conclusion we reached in 
Beckman, Judge Carpeneti also reasoned 
that the statutory definition o f "official 
detention”  would not have separately in­
cluded "custody”  and “ arrest”  if both 
words meant precisely the same thing. 
The court's concern seems well-founded, 
since every word used in a statutory provi­
sion is presumed to have been intended to 
have some useful purpose. See, e.g., Alas­
ka Transportation Commission v. Air- 
pac, Inc., 685 P.2d 1248, 1253 (Alaska 
1984). However, the narrow interpretation 
o f “ custody”  we adopted in Beckman does 
not render the word superfluous as used in 
the statutory definition o f  "offic ia l deten­
tion.”

Alaska Statute 11.81.900(bX34) uses four 
separate terms to define “ official deten­
tion” : "custody, arrest, surrender in lieu o f 
arrest, or confinement under an order o f a

tive restra in t by a peace o f f ic e r  pursuant to an
arrest o r  cou rt o rd e r  Tex .P ena l Code Ann.
§ 38 .07 (V e rnon  1974), app ly ing  escape statute 
to  "[a ] person arrested fo r , charged with, o r  
convicted o f . . . Utah Code Ann. § 76 -8 -309  
(1978 ), defines "o ffic ia l custody" to  mean “a r ­
rest, custody in a pena l in stitu tion  " ; Wash.
Rev.Code § 9A .76.120 (1 9 8 8 ), app ly ing  second- 
degree escape statute to persons “charged with a 
fe lony ."
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f

c o u r t . . .
rrest”  and "surrender in lieu o f ^rrest”  

involve discrete events o f relatively brief 
duration. The remaining two terms, "cus­
tody”  and "confinement under an order o f 
a court,”  describe circumstances that are 
continuing in nature rather than fixed in 
time.

Once the police have completed arresting 
a person or once a person has surrendered 
in lieu of being arrested, that person typi­
cally remains in post-arrest detention pend­
ing the filing and disposition o f charges or 
release on bail. In some situations, such as 
when an arrest is made pursuant to an 
outstanding warrant, the arrested person 
will be in "confinement under an order o f a 
court”  from the time the arrest is complet­
ed. In other situations, however, as when 
the police make a warrantless arrest at the 
scene of a crime, a period o f post-arrest 
detention and confinement will ensue dur­
ing which no charge will have been filed 
and no court order will have been issued to 
confine the arrested person. In such situa­
tions, the arrested person will nonetheless 
still be in "custody”  and will therefore con­
tinue to be in "official detention”  and sub­
ject to the penalties prescribed in the es­
cape statute.

Thus, although "custody”  and "arrest”  
are essentially synonymous insofar as they 
refer to the inception o f  "officia l detention”  
for purposes o f the escape statute, “ custo­
dy" is the broader o f  the two terms and 
encompasses post-arrest restrain t The 
legislature’s use o f the word "custody”  in 
the definition o f "officia l detention" is not 
inconsistent with the narrow interpretation 
we adopted in Beckman.*

In deciding to adhere to the narrow inter­
pretation of "custody”  that we adopted in 
•'ckman, we are particularly concerned

5- Another concern voiced by Judge Carpeneti 
" * *  y ]al Beckman‘s n a rrow  construction  o f  
custody”  might encourage persons w ho  a re  

tn „ |tclcd ' °  investigative stops to resist. This 
onccn,. however, seems un founded . Those '
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11 S6 7oon/PrOSCCUlion f o r  escape- See, e.g„ AS fuunv (re? ,s ,ln8 a rre s t); AS 11 .56 .720 (re- 
nn< wheth^ '*1 * Pxalic* o ffic e r ). The issue is her such conduct is encouraged , but

i f  our escape statute were extended to all 
persons who are subjected to investigative 
stops. All but the most casual encounters 
between citizens and police officers may be 
cliaracterized as stops involving some de­
gree o f restraint or deprivation o f liberty. 
See, e.g., Waring v. State, 670 P.2d 357, 
363-66 (Alaska 1983); Howard v. State, 
664 P.2d 603, 607-11 (Alaska App.1983). 
Under the view adopted by the trial court, 
most i f  not all such situations would in­
volve “ official detention”  fo r purposes o f 
the escape statute. In  many cases, more­
over, the stops would be based only on 
reasonable suspicion. The low quantum o f 
evidence needed to effect an investigative 
stop would make it difficult to say with any 
degree o f confidence whether the stop was 
"fo r a felony." Presumably, in all situa­
tions where the possibility o f a felony had 
not yet been ruled out, the stop could be 
characterized as "official detention fo r  a 
felony”  and could serve as a basis fo r  a 
second-degree escape charge.

We have found no authority to support 
such a sweeping interpretation of A laska’s 
escape statute. Accordingly, we conclude 
that the trial court erred in construing "o f­
ficial detention,”  as used in AS 11.56.310, 
to apply to investigative stops. In keeping 
with the position we adopted in Beckman, 
we hold that "custody,”  as used in AS
11.81.900(bX34), begins upon 
surrender in lieu of a rres t

arrest* or

In the present case, Judge Carpeneti 
found it unneceosary to decide whether Ja­
cobson had actually been arrested at the 
time he fled. Our conclusion that an arrest 
was a necessary predicate fo r  an escape 
conviction requires U3 to remand this case 
to Judge Carpeneti fo r  specific resolution 
o f the issue.

ra th e r the level o f  sanction that the leg is lature 
intended to apply.

6 . B y  "arrest" we re fer to the statu to ry de fin ition  
o f  the term . Under AS 12.25.160, " [a jr re s t is the 
taking o f  a person into custody in  o rd e r that the 
person may be held to answer f o r  the com m is­
sion o f  5 crim e." See also Nome v. Ailak, 570 
P J d  162, 167 -69 (A laska 1977).
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I f , after considering the evidence 
presented at trial, the judge finds beyond a 
reasonable doubt that Jacobson was under 
arrest and acted with the requisite culpable 
mental state, the judgment o f conviction 
fo r escape may be le ft intact I f , on the 
other hand, the judge finds a reasonable 
doubt as to whether Jacobson was actually 
under arrest o r acted with the applicable 
culpable mental state, a judgment o f ac­
quittal must be entered. We will retain 
jurisdiction over the appeal pending the 
resolution o f this issue on remand.7
7 . Because an acquittal on the escape charge 

w ou ld  significantly affect Jacobson's composite 
sentence, we find  it p referab le not to address 
Jacobson's sentencing arguments until comple­
tion  o f  proceedings on remand. In  addition to 
h is sentencing arguments, Jacobson has raised 
two issues that requ ire on ly  b rie f consideration.

F irs t, Jacobson argues that the tria l court 
e rred  in denying a m otion fo r  m istria l that he 
m ade because m embers o f his ju r y  saw him in 
the custody o f  an o ffic e r and in close proxim ity 
to un iform ed guards during the tria l. W e have 
consistently held , however, that neither the 
presence o f guards n o r a  brief, inadvertent view 
o f  the defendant in custody is necessarily so 
p re jud ic ia l as to requ ire a m istria l. See, c.g., 
Fines v. State, 703 P .2d 1175, 1178 (/Jaska  App. 
1985 ); Dunn v. State, 653 P.2d 1071, 1086 (Alas­
ka  App.1982). The decision whether to grant a 
m o tion  fo r  a m istria l is consigned to the sound 
d iscretion o f  the tria l court. Roth v. State, 626 
P .2d  583, 585 (A laska App.1981). Our review o f 
the record in  this case convinces us that the 
cou rt did not abuse its discretion in denying 
Jacobson's m otion f o r  a m istria l La this case.

The convictions fo r burglary and theft 
are AFFIRMED. The conviction fo r mis­
conduct involving a weapon is VACATED. 
This case is REMANDED fo r fu rther find­
ings on the escape charge.

Second, Jacobson contends that the tria l court 
erred in  adm itting evidence o f  o ther crim es 
during his bu rg la ry  tr ia l. Jacobson was 
charged with burg larizing one o f  severa l o ffices 
in an o ffice building. The tria l cou rt a llowed 
the state to adm it evidence that p rope rty  stolen 
from  another o ffice in  the same build ing was 
found in  Jacobson's possession. Jacobson con­
tends that the challenged evidence was inadm is­
sible under A laska R u le  o f  Evidence 404 (b ). 
We disagree. The challenged evidence was inte­
g ra lly  re lated in  time and circumstance to the 
crim e with which Jacobson was charged and 
was h igh ly re levant to  d iscredit Jacobson's 
cla im  o f  m istake. Under the circumstances, the 
challenged evidence had leg itim ate relevance on 
an issue o ther than Jacobson ’s propensity to 
com m it crim e, and the tr ia l cou rt could read ily  
find that its probative value substan tia lly  out­
weighed its potential fo r  prejudice. See 
Kugzruk v. State, 436 P .2d 962, 966 -68  (A laska 
1968). We find  no abuse o f d iscretion .
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C O N T IN U A T IO N  o f  F I S C A L  N O T E  A N A L Y S I S

F o r  B i l l / R e s o l u t i o n  No. H B  142

T h i s  b i l l  r e v e r s e s  t h e  e f f e c t s  o f  t w o  r e c e n t  A l a s k a  C o u r t  o f  A p p e a l s '  
d e c i s i o n s ,  i n  J a c o b s o n  v .  S t a t e  a n d  H u b b a r d  v .  S t a t e , c o n c e r n i n g  t h e  c r i m e  o f  
e s c a p e  a n d  t h e  d e f i n i t i o n  o f  o f f i c i a l  d e t e n t i o n .

F i r s t ,  AS 1 1 . 5 6 . 3 3 0 ( a )  i s  a m e n d e d  t o  c l a r i f y  t h a t  o n e  c o m m i t s  t h e  
c r i m e  o f  e s c a p e  i n  t h e  f o u r t h  d e g r e e  i f ,  w i t h o u t  l a w f u l  a u t h o r i t y ,  h a v i n g  b e e n  
p l a c e d  u n d e r  a c t u a l  r e s t r a i n t  b y  a  p e a c e  o f f i c e r  b e f o r e  a r r e s t ,  o n e  r e m o v e s  
o n e s e l f  f o r m  t h e  r e s t r a i n t .

S e c o n d ,  AS 1 1 . 8 1 . 9 0 0 ( b ) ( 3 4 )  i s  a m e n d e d  t o  i n c l u d e  a c t u a l  o r  
c o n s t r u c t i v e  r e s t r a i n t  u n d e r  a n  o r d e r  o f  t h e  c o u r t  w i t h i n  t h e  d e f i n i t i o n  o f  
o f f i c i a l  d e t e n t i o n .

T h e s e  am endm en t s  w i l l  n o t  h a v e  a f i s c a l  i m p a c t  o n  t h e  D e p a r t m e n t  o f  
L aw  b e c a u s e  t h e y  a r e  c o n s i s t e n t  w i t h  t h e  l a w  a s  i t  w a s  i n t e r p r e t e d  p r i o r  t o  t h e  
r e c e n t  d e c i s i o n s  o f  t h e  C o u r t  o f  A p p e a l s .
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Notice: This opinion is subject to formal correction
before publication in the Pacific Reporter. Readers are 
requested to bring typographical or other formal errors 
to the attention of the Clerk of the Appellate Courts, 
303 K  Street, Anchorage, Alaska 99501, in order that 
corrections may be made prior to permanent publication.

THE COURT OP APPEALS OP THE STATE OF ALASKA

C H R I S T O P H E R  H U B B A R D ,

A p p e l l a n t ,

v.

S T A T E  O F  A L A S K A ,

A p p e l l e e .

C o u r t  o f  A p p e a l s  No. A - 3 0 2 5  
T r i a l  C o u r t  No. 3 A N S - 8 8 - 5 5 3 7 C R

O P I N I O N

[No. 1 0 9 2  - N o v e m b e r  16, 1990]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  of 
A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  J o a n  M. 

K a t z ,  J u d g e .

A p p e a r a n c e s :  J a c q u e l i n e  B r e s s e r s ,  A s s i s t a n t  P u b l i c
D e f e n d e r ,  J o h n  B. S a l e m i ,  P u b l i c  D e f e n d e r ,  
A n c h o r a g e ,  for A p p e l l a n t .  N a n c y  R. S i m e l ,  A s s i s t a n t  
A t t o r n e y  G e n e r a l ,  O f f i c e  o f  S p e c i a l  P r o s e c u t i o n s  a n d  
A p p e a l s ,  A n c h o r a g e ,  D o u g l a s  B. B a i l y ,  A t t o r n e y  
G e n e r a l ,  J u n e a u ,  for A p p e l l e e .

B e f o r e :  B r y n e r ,  C h i e f  J u d g e ,  C o a t s ,  J u d g e ,  a n d  
C u t l e r ,  S u p e r i o r  C o u r t  J u d g e . *

C O A T S ,  J u d g e .

C h r i s t o p h e r  H u b b a r d  was c o n v i c t e d  b y  a  j u r y  of  e s c a p e  in 

t h e  s e c o n d  d e g r e e ,  a c l a s s  B f e l o n y .  A S  1 1 . 5 6 . 3 1 0 ( a ) ( 1 ) ( B ) .  

H u b b a r d  a p p e a l s  h i s  c o n v i c t i o n ,  a r g u i n g  t h a t  t h e  t r i a l  c o u r t  e r r e d  

b y  r e f u s i n g  t o  d i s m i s s  t h e  i n d i c t m e n t  a g a i n s t  h i m  b e c a u s e  t h e  

e v i d e n c e  w h i c h  t h e  s t a t e  p r e s e n t e d  d i d  n o t  e s t a b l i s h  t h a t  h e  w a s

^ S i t t i n g  b y  a s s i g n m e n t  m a d e  p u r s u a n t  t o  a r t i c l e  IV, 

s e c t i o n  16 o f  t h e  A l a s k a  C o n s t i t u t i o n .



"i n  c u s t o d y "  a t  t h e  t i m e  o f  t h e  a l l e g e d  e s c a p e .  W e  a g r e e  w i t h

H u b b a r d  a n d  r e v e r s e  h i s  c o n v i c t i o n .

In S e p t e m b e r  1 9 8 8 ,  C h r i s t o p h e r  H u b b a r d  w a s  c h a r g e d  w i t h

t h e f t  in  t h e  s e c o n d  d e g r e e  a n d  w a s  r e l e a s e d  o n  b a i l .  O n  S e p t e m b e r

20, 1 9 88, H u b b a r d  a p p e a r e d  f o r  a p r e i n d i c t m e n t  h e a r i n g  b e f o r e

D i s t r i c t  C o u r t  J u d g e  E l a i n e  A n d r e w s .  H u b b a r d  s a t  in t h e  b a c k  of

t h e  c o u r t r o o m ;  a n d  h i s  a t t o r n e y  s a t  a t  d e f e n s e  c o u n s e l ' s  t a b l e .

A t  t h e  h e a r i n g ,  t h e  p r o s e c u t o r  a l l e g e d  t h a t  H u b b a r d  h a d

v i o l a t e d  t h e  c o n d i t i o n s  o f  b a i l  b y  n o t  r e m a i n i n g  w i t h i n  t h e  c u s t o d y

of  h i s  t h i r d - p a r t y  c u s t o d i a n .  H e  e x p l a i n e d  t h a t  w i t h i n  h o u r s  of

b e i n g  r e l e a s e d  on bail, H u b b a r d  w a s  r e a r r e s t e d  o n  c i t y  c h a r g e s :

d r i v i n g  w i t h o u t  a v a l i d  o p e r a t o r ' s  l i c e n s e ,  g i v i n g  f a l s e

i n f o r m a t i o n  t o  a p o l i c e  o f f i c e r ,  r e s i s t i n g  a r r e s t ,  a n d  c a r r y i n g  a

c o n c e a l e d  weapon. A t  t h e  t i m e  o f  t h e  s e c o n d  a r r e s t ,  H u b b a r d  w a s

n o t  i n  t h e  p r e s e n c e  of a t h i r d - p a r t y  c u s t o d i a n .  A p p a r e n t l y  h e  w a s

r e - r e l e a s e d  o n  ba i l  a f t e r  t h e  s e c o n d  a r r e s t .  H u b b a r d ' s  a t t o r n e y

c l a i m e d  t h a t  H u b b a r d  h a d  n o t  v i o l a t e d  t h e  c o n d i t i o n s  o f  h i s

o r i g i n a l  b a i l  —  h e  t o l d  t h e  c o u r t  t h a t  w h e n  H u b b a r d  w a s

r e a r r e s t e d ,  h e  w a s  on h i s  w a y  to  g e t  m a r r i e d ,  a n d  o n e  o f  t h e  t h i r d -

p a r t y  c u s t o d i a n s  h a d  b e e n  d r i v i n g  t h e  c a r  b e h i n d  him.

T h e  c o u r t  r e s p o n d e d  a s  f o l l o w s :

Well, I t h i n k  a t  t h i s  s t a g e  Mr. H u b b a r d  w i l l  
be  r e m a n d e d  a n d  w e  c a n  s e t  o n  a b a i l  h e a r i n g  
. . .  Mr. H u b b a r d  c a n  t a k e  a s e a t  i n  t h e  j u r y  
b o x  b e c a u s e  h e ' s  g o n n a  b e  i n  c u s t o d y  w h i l e  w e  
d e c i d e  w h a t  h a p p e n s  h e r e .

J u d g e  A n d r e w s  t h e n  s e t  b a i l  a t  $10,0ti0, a n d  a s k e d ,  "Mr. H u b b a r d ,  

d o  y o u  w a n t  t o  c o m e  f o r w a r d  a n d  t a k e  a s e a t  in t h e  j u r y  b o x ? "  

H u b b a r d  d i d  n o t  t a k e  a s e a t  in t h e  j u r y  bo x ;  h e  i n s t e a d  l e f t  t h e
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c o u r t r o o m  w h i l e  t h e  p a r t i e s  w e r e  s c h e d u l i n g  h i s  b a i l  r e v i e w  

h e a r i n g .  J u d g e  A n d r e w s  c a l l e d  o u t  t o  H u b b a r d  a s  h e  left, b u t  h e  

d i d  n o t  r e s p o n d .  J u d g e  A n d r e w s  t h e n  i s s u e d  a n  a r r e s t  w a r r a n t  a n d  

s e t  b a i l  a t  $20,000.

H u b b a r d  w a s  i n d i c t e d  f o r  e s c a p e  in t h e  s e c o n d  d e g r e e  in 

v i o l a t i o n  of A S  1 1 . 5 6 . 3 1 0 ( a ) ( 1 ) ( B ) .  T h e  i n d i c t m e n t  c h a r g e d  t h a t  

H u b b a r d

k n o w i n g l y  a n d  w i t h o u t  l a w f u l  a u t h o r i t y  
r e m o v e [ d ]  h i m s e l f  f r o m  t h e  S t a t e  o f  A l a s k a  
C o u r t  B u i l d i n g  w h i l e  u n d e r  o f f i c i a l  d e t e n t i o n  
f o r  a f e l o n y  o f f e n s e .

H u b b a r d  m o v e d  to  d i s m i s s  t h e  i n d i c t m e n t ,  a r g u i n g  t h a t  h e  w a s  n o t

u n d e r  " o f f i c i a l  d e t e n t i o n "  w h e n  h e  l e f t  t h e  c o u r t r o o m .  T h e  m o t i o n

w a s  d e n i e d .  T h e  c a s e  p r o c e e d e d  t o  t r i a l  b e f o r e  J u d g e  K a t z  o n  t h e

e s c a p e  c h a r g e .  T h e  u n d e r l y i n g  c h a r g e  f o r  t h e f t  in t h e  s e c o n d

d e g r e e ,  f o r  w h i c h  H u b b a r d  h a d  b e e n  r e l e a s e d  o n  b a il, w a s  d i s m i s s e d .

A t  trial, a f t e r  t h e  s t a t e  r e s t e d  i t s  case, H u b b a r d  m o v e d

f o r  j u d g m e n t  of a c q u i t t a l  o n  t h e  g r o u n d  t h a t  t h e  s t a t e  h a d  n e t

e s t a b l i s h e d  t h a t  h e  w a s  i n  " o f f i c i a l  d e t e n t i o n "  w h e n  h e  l e f t  t h e

c o u r t r o o m .  T h i s  m o t i o n  w a s  a l s o  d e n i e d .

H u b b a r d  c h a l l e n g e s  t h e  i n d i c t m e n t  w h i c h  c h a r g e d  h i m  w i t h

e s c a p e  i n  t h e  s e c o n d  d e g r e e  u n d e r  A S  1 1 . 5 6 . 3 1 0 ( a ) ( 1 ) ( B ) .  T h e

s t a t u t e  s t a t e s :

(a) O n e  c o m m i t s  t h e  c r i m e  o f  e s c a p e  i n  t h e  
s e c o n d  d e g r e e  if, w i t h o u t  l a w f u l  a u t h o r i t y ,  
o n e

(1) r e m o v e s  o n e s e l f  f r o m

(B) o f f i c i a l  d e t e n t i o n  f o r  a f e l o n y .  . . 

O f f i c i a l  d e t e n t i o n  is d e f i n e d  in  A S  1 1 . 8 1 . 9 0 0 ( b ) (34) as:
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c u s t o d y ,  a r r e s t ,  s u r r e n d e r  i n  l i e u  o f  a r r e s t ,  
o r  c o n f i n e m e n t  u n d e r  a n  o r d e r  o f  a c o u r t  in a 
c r i m i n a l  o r  j u v e n i l e  p r o c e e d i n g s ,  o t h e r  t h a n  
a n  o r d e r  of  c o n d i t i o n a l  b a i l  r e l e a s e .

T h e  q u e s t i o n  w h i c h  t h i s  c a s e  p r e s e n t s  is w h e t h e r  J u d g e  

A n d r e w s '  s t a t e m e n t ,  "Mr. H u b b a r d ,  d o  y o u  w a n t  t o  c o m e  f o r w a r d  a n d  

t a k e  a s e a t  in t h e  j u r y  b o x "  w a s  s u f f i c i e n t  t o  c r e a t e  a n  " o f f i c i a l  

d e t e n t i o n "  p u r s u a n t  to A S  1 1 . 8 1 . 9 0 0 ( b ) (34). H u b b a r d  a r g u e s  t h a t  

t h e  e s c a p e  s t a t u t e  d o e s  n o t  a p p l y  t o  h i m  b e c a u s e  h e  w a s  n e v e r  u n d e r  

a n y  p h y s i c a l  r e s t r a i n t  b e f o r e  h e  l e f t  t h e  c o u r t r o o m .  T h e  s t a t e  

c o n t e n d s  t h a t  H u b b a r d ' s  c o n s t r u c t i o n  o f  t h e  s t a t u t e  is t o o  n a r r o w .  

T h e  s t a t e  c o n c e d e s  t h a t  s o m e  k i n d  o f  p h y s i c a l  c o n t a c t  is n e c e s s a r y  

t o  e f f e c t u a t e  a n  arrest, b u t  it a r g u e s  t h a t  a m e r e  o r d e r  f r o m  t h e  

c o u r t  c a n  t r i g g e r  " c u s t o d y "  a n d  " c o n f i n e m e n t  u n d e r  a n  o r d e r  of  a 

c o u r t . "  T h e  s t a t u t e s  d o  n o t  d e f i n e  t h e  t e r m s ,  " c u s t o d y "  a n d  

" c o n f i n e m e n t  u n d e r  a n  o r d e r  o f  t h e  c o u r t . " 1

In  p r e v i o u s  d e c i s i o n s ,  w e  h a v e  h e l d  t h a t  b e f o r e  a p e r s o n  

w a s  i n  " o f f i c i a l  d e t e n t i o n "  f o r  p u r p o s e s  of  t h e  e s c a p e  s t a t u t e ,  t h e  

s t a t e  m u s t  e s t a b l i s h  t h a t  t h e  d e f e n d a n t  w a s  c l e a r l y  u n d e r  s o m e  f o r m  

o f  o f f i c i a l  r e s t r a i n t .  N o r m a l l y ,  b e f o r e  a d e f e n d a n t  c o u l d  b e  

c o n v i c t e d  o f  escape, w e  h a v e  r e q u i r e d  t h e  s t a t e  t o  s h o w  t h a t  t h e  

d e f e n d a n t  w a s  u n d e r  a r r e s t .  I n  M a y n a r d  v. S t a t e . 652 P . 2 d  489, 492 

n. 6 ( A l a s k a  App. 1982), w e  q u o t e d  w i t h  a p p r o v a l  w h a t  a p p e a r s  t o  

b e  t h e  m a j o r i t y  r u l e  f r o m  R. P e r k i n s ,  C r i m i n a l  L a w :

1 . H u b b a r d  a r g u e s  t h a t  h e  w a s  r e l e a s e d  o n  b a i l  a t  t h e  

t i m e  o f  h i s  a l l e g e d  e s c a p e  a n d  t h e r e f o r e  h i s  a c t i o n s  w e r e  n o t  
c o v e r e d  b y  t h e  e s c a p e  s t a t u t e .  _ W e  _assume, f o r  p u r p o s e s  o f  t h i s  
o p i n i o n ,  t h a t  J u d g e  A n d r e w s  h a d  r e v o k e d  H u b b a r d ' s  b a i l  b e f o r e  h e  
l e f t  t h e  c o u r t r o o m .  W e  t h e r e f o r e  a s s u m e  t h a t  H u b b a r d  d i d  n o t  f a l l  
w i t h i n  t h e  " c o n d i t i o n a l  b a i l  r e l e a s e "  e x c l u s i o n  o f  A S

1 1 . 8 1 . 9 0 0 ( b )  (34). 1099
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E s c a p e  a n d  t h e  k i n d r e d  o f f e n s e s  a r e  c l e a r l y  i n  
t h e  n a t u r e  o f  o b s t r u c t i o n s  o f  j u s t i c e  b u t  t h e y  
h a v e  b e e n  d e a l t  w i t h  s o  c o m m o n l y  a s  d i s t i n c t  
c r i m e s  t h a t  i t  s e e m s  w i s e  t o  t r e a t  t h e m  as 
such. A n d  b e f o r e  any e f f o r t  t o  e x p l o r e  t h i s  
f i e l d  is a t t e m p t e d  a c l a r i f i c a t i o n  o f  t e r m s  is 
n e e d e d .  T h e  w o r d  'escape' is u s e d  i n  t w o  
d i f f e r e n t  s e n s e s  in r e g a r d  t o  t h e  f a c t u a l  
o c c u r r e n c e  i n d i c a t e d ,  a n d  in t w o  (or more) 
d i f f e r e n t  s e n s e s  in its u s e  as t h e  n a m e  of  a 
crime. In t h e  t e c h n i c a l  s e n s e  a n  ' e s c a p e '  is 
a n  u n a u t h o r i z e d  d e p a r t u r e  f r o m  l e g a l  c u s t o d y ;  
in a l o o s e  s e n s e  t h e  w o r d  is u s e d  t o  i n d i c a t e  
e i t h e r  s u c h  a n  u n l a w f u l  d e p a r t u r e  o r  a n  
a v o i d a n c e  of c a p t u r e .  A n d  w h i l e  t h e  w o r d  is 
r e g u l a r l y  u s e d  b y  t h e  l a y m a n  in  t h e  b r o a d e r  
s e n s e  it u s u a l l y  is l i m i t e d  t o  t h e  n a r r o w e r  
m e a n i n g  w h e n  u s e d  in t h e  law, —  a l t h o u g h  t h i s  
is n o t  a l w a y s  so. I t  is e m p l o y e d  i n  t h i s  
s u b s e c t i o n  e x c l u s i v e l y  in  t h e  t e c h n i c a l  s e n s e .  
T h u s  if an o f f i c e r  a p p r o a c h e s  a n  o f f e n d e r  f o r  
t h e  p u r p o s e  o f  m a k i n g  a n  a r r e s t ,  w h i c h  h e  is 
u n a b l e  t o  d o  b e c a u s e  t h e  o t h e r  e l u d e s  h i m  b y  
r u n n i n g  away, t h e r e  h a s  b e e n  n o  ' e s c a p e '  as 
t h e  t e r m  is u s e d  here. It is n e c e s s a r y ,  
h o w e v e r ,  t o  b e a r  in m i n d  t h a t  ' a r r e s t '  is a l s o  
a t e c h n i c a l  term. If a n  o f f i c e r  h a v i n g  
a u t h o r i t y  to  m a k e  an a r r e s t  a c t u a l l y  t o r c h e s  
h i s  a r r e s t e e ,  f o r  t h e  m a n i f e s t e d  p u r p o s e  o f  
a p p r e h e n d i n g  him, t h e  a r r e s t  i s  c o m p l e t e  
' a l t h o u g h  h e  d o e s  n o t  s u c c e e d  i n  s t o p p i n g  o r  
h o l d i n g  h i m  e v e n  for a n  i n s t a n t . ' I n  s u c h  a 
c a s e  t h e r e  is l e g a l  c u s t o d y  of  t h e  a r r e s t e e  
f o r  an  i n s t a n t  a l t h o u g h  t h e  i m p r i s o n m e n t  is 
c o n s t r u c t i v e  r a t h e r  t h a n  e f f e c t i v e .  _  H e n c e  
t h e r e  w o u l d  b e  a n  escape, if s u c h  a n  a r r e s t e e  
r a n  a w a y  a f t e r  b e i n g  t o u c h e d  b y  t h e  o f f i c e r  
w i t h  a p p r o p r i a t e  w o r d s  o f  a r r e s t  a n d  l a w f u l  
a u t h o r i t y  f o r  t h i s  p u r p o s e .

R. P e r k i n s ,  C r i m i n a l  L a w  at 500 (2d ed,. 969) ( c i t a t i o n s  o mitted) . 

In  M a y n a r d . w e  c o n c l u d e d  t h a t  ” [t]h.e o f f e n s e  o f  e s c a p e  is c o m p l e t e  

w h e n  a p e r s o n  o n c e  in l a w f u l  c u s t o d y ,  v o l u n t a r i l y  r e m o v e s  h i m s e l f  

f r o m  t h a t  c u s t o d y  w i t h o u t  l a w f u l  a u t h o r i t y .” M a v n a r d . 652 P . 2 d  a t  

492.
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1 9 8 4 ) ,  t h i s  c o u r t  f o c u s e d  o n  t h e  m e a n i n g  o f  " c u s t o d y "  as  it  is u s e d

in  t h e  d e f i n i t i o n  o f  " o f f i c i a l  d e t e n t i o n "  i n  t h e  e s c a p e  s t a t u t e :

" C u s t o d y "  is n o t  e x p r e s s l y  d e f i n e d  in t h e  
p r o v i s i o n  o f  A l a s k a  l a w  d e a l i n g  w i t h  e s c a p e .
H o w e v e r ,  d e f i n i t i o n s  o f  " c u s t o d y "  c o n t a i n e d  in 
e s c a p e  s t a t u t e s  f r o m  o t h e r  j u r i s d i c t i o n s  
s u g g e s t  t hat, i n  c o n t e x t ,  t h e  w o r d  is i n t e n d e d  
t o  h a v e  a n a r r o w  m e a n i n g ,  e s s e n t i a l l y  
s y n o n y m o u s  t o  " a r r e s t . "

I n  J a c o b s o n  v. S t a t e . 7 8 6  P . 2 d  388, 3 9 0 - 9 4  ( A l a s k a  App. 

1990) , w e  f o l l o w e d  B e c k m a n  i n  i n t e r p r e t i n g  t h e  e s c a p e  s t a t u t e .  In 

J a c o b s o n , t h e  d e f e n d a n t  w a s  s t o p p e d  b y  t h e  p o l i c e  a n d  h a n d c u f f e d  

a t  t h e  s c e n e  of a p o s s i b l e  b u r g l a r y .  T h e  d e f e n d a n t  m a n a g e d  t o  f r e e  

h i m s e l f  f r o m  o n e  of t h e  h a n d c u f f s  a n d  f l e d  f r o m  t h e  scene. H e  w a s  

c o n v i c t e d  of e s c a p e  in t h e  s e c o n d  d e g r e e .  O n  a p p e a l ,  w e  c o n c l u d e d  

t h a t  t h e  c o u r t  c o u l d  f i n d  t h a t  t h e  d e f e n d a n t  w a s  " u n d e r  o f f i c i a l  

d e t e n t i o n  f o r  a f e l o n y "  f o r  p u r p o s e s  o f  t h e  e s c a p e  s t a t u t e  o n l y  if 

h e  w a s  u n d e r  a r r e s t  f o r  a f e l o n y  w h e n  h e  e l u d e d  t h e  p o l i c e .  Id. 

a t  393. W e  r e m a n d e d  t o  t h e  t r i a l  c o u r t  t o  d e t e r m i n e  w h e t h e r  t h e  

d e f e n d a n t  w a s  u n d e r  a r r e s t  f o r  a f e l o n y  a t  t h e  t i m e  t h a t  h e  fled.

T h e  s t a t e  a s k s  u s  t o  c o n c l u d e  t h a t  H u b b a r d  w a s  in 

" c o n f i n e m e n t  u n d e r  a n  o r d e r  o f  a  c o u r t  in a c r i m i n a l  . 

[ p r o c e e d i n g ] . "  T h e  s t a t e  p o i n t s  o u t  t h a t  s o m e  j u r i s d i c t i o n s  h a v e  

h e l d  t h a t  a d e f e n d a n t  m a y  b e  i n  " c o n s t r u c t i v e  c u s t o d y "  b y  o r d e r  of 

t h e  c o u r t .  T h e  s t a t e  c i t e s  U n i t e d  S t a t e s  v. P e t e r s o n . 5 9 2  F . 2 d  

1 0 3 5  (9th Cir. 1979). S e e  a l s o  H a r r e l l  v. S t a t e . 743 S . W . 2 d  229, 

2 3 1  (Tex. Cr. App. 1987) . I n  P e t e r s o n .' t h e  d e f e n d a n t  a p p e a r e d  w i t h  

h i s  c o u n s e l  f o r  s e n t e n c i n g .  T h e  c o u r t  i m p o s e d  s e n t e n c e  a n d  o r d e r e d  

t h a t  s e n t e n c e  t o  b e g i n  i m m e d i a t e l y .  T h e  c o u r t  o r d e r e d  P e t e r s o n ' s

1 0 9 2

I n  Beckm an v .  S t a t e . 6 8 9  P . 2 d  5 0 0 ,  5 0 2  n .  3 (A la s k a  A pp .
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counsel to take him to the marshal's office so that Peterson could 

begin his sentence. When Peterson's counsel stopped to talk to 

someone in the hall, Peterson slipped away. Peterson was convicted 

of escape under 18 U.S.C. § 751(a) which provides:

Whoever escapes or attempts to escape .
. . from any custody under or by virtue of any 
process issued under the laws of the United 
States by any court, judge, or magistrate. .
. shall . . .  be fined not more than $5,000 or 
imprisoned not more than five years or both.

On appeal, the Ninth Circuit held that Peterson's actions 

violated the escape statute when the government proved that he had 

willfully failed to comply with the court's order placing him in 

custody. Although the Peterson case provides authority in support 

of the state's proposition, it is distinguishable because the 

federal statute is different from the Alaska statute. The federal 

statute appears to be more broad than the Alaska statute.

We believe that Alaska cases such as Jacobson point in 

the direction of strictly defining the phrase "official detention 

for a felony." We have consistently followed the maxim of 

statutory interpretation that ambiguities in penal statutes must 

be narrowly read and strictly construed against the government. 

Kinnish v. State. 777 P.2d 1179, 1181 (Alaska App. 1989); 3 C.

Sands, Sutherland Statutory Construction § 59.04 at 13 (4th ed. 

1974) . We see no indication of any legislative intent to adopt a 

doctrine of "constructive restraint." See State v. Sanchez. 701 

P.2d 571 (Ariz. 1985). Furthermore, we believe that there are 

sound reasons for requiring the state to prove that a person has 

been physically placed under arrest before allowing that person to

1092
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be convicted of a felony. If the state were allowed to prove that 

a defendant was in custody without establishing that an arrest had 

been made, ambiguous situations might occur in which reasonable 

people could differ concerning the defendant's status. Such 

ambiguities could well result in a lack of notice. Adopting a 

bright-line rule for determining when a person is in custody will 

ensure objective, clear, and unambiguous notice to all concerned. 

See Model Penal Code and Commentaries, § 242.2 at 214 (1980) and 

Sanchez. 701 P.2d at 573.

We accordingly conclude that since Hubbard was never 

placed under arrest before he left the courtroom, he was never in 

custody or in confinement under an order of a court. Thus he was 

never under "official detention for a felony" as is required for 

violation of AS 11.56.310(a)(1)(B). We therefore conclude that 

the trial court erred in failing to dismiss the indictment against 

Hubbard. We accordingly reverse Hubbard's conviction and order the 

trial court to dismiss the indictment.

REVERSED.
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