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February 26, 1991

SUPPORT GROUP
Representative Georgianna Lincoln, Co-Chair 
House HESS Committee 
PO Box V
Juneau, AH. 99811

Re: House B ill  136

Dear Representative Lincoln,

The purpose of, th is  le tter  is  to request that the committee pass House 
B ill  13o:- An act giving children of divorce legal access to grand­
parents and others who are important in the child(rene) l ives .

Research is showing that when children are denied access to their  
biological parents, grandparents, and other loved ones, serious  
developmental psychological problems often occur.
Many of these children do not do well in school, have low s e l f  esteem, 
have a high incidence of drug and alcohol abuse, and are involved in 
crime.

We support th is  b i l l  because we believe i t  i s  good public policy to 
‘provide emotional as well as monetary support for children,

.Sincerely,

Steven P. Strube, President
P - O . £ > 0 ) (
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HB 1 3 6

T h r e e  y e a r s  e g o ,  I w a s  d iv o r c e d  end  t h e  c u s t o d y  end l e g a l  g u a r d ia n s h ip  o f  

an  e i g h t  y e a r  o ld  w a s  a m a j o r  I s s u e .  I th o u g h t  m y  a g o n ie s  o v e r  t h e  th e  

p e n d in g  h e a r in g  and i t s  u n k n o w n  w e r e  th e  e p i t o m e  o f  a n x i e t i e s .  I h a v e  

s i n c e  l e a r n e d  t h a t  t h a t  w a s  o n e  o f  t h e  m in o r  i s s u e s ,  th e  pain  c o m e s  l a t e r .

P r io r  t o  th e  d iv o r c e ,  t h e  f a t h e r  c a l l e d  f a i t h f u l l y  e v e r y  W ed n esd a y .  S i n c e  

t h e  f i n a l  d e c r e e ,  m y  s o n  h a s  h eard  f r o m  h im  a t  th e  m o s t  s i x  t i m s s .  L a s t  

y e a r ,  t h e  f o t h e r  a s k e d  f o r  a C h r i s t m a s  l i s t ,  m y s o n  th o u g h t f u l ly  c o m p l e t e d  

a l i s t  and s e n t  i t  h i s  f a t h e r .  When m y  s o n  had n o t  r e c e i v e d  a n y th in g  by  

m id - J a n u a r y ,  he c a l l e d  h i s  f a t h e r .  H is  f a t h e r ' s  r e e p o n c e  w a s ,  "YOU SENT 

YOUR LIST TOO LATE, SO YOU'RE NOT GETTING ANYTHING THIS YEAR."

T h i s  C h r i s t m a s ,  th e  f a t h e r  s e n t  an a i r p la n e  t i c k e t ,  m ad e a l l  th e  

a r r a n g e m e n t s  on t i m e s  and d a t e s  f o r  a v i s i t .  On th e  day m y so n  w a s  t o  be  

in  A n c h o r a g e ,  t h e  w e a t h e r  c l o s e d  In. My s o n  c a l l e d  h is  f a t h e r  t o  l e t  h im  

k n o w  and to  m a k e  a l t e r n a t e  p la n s .  T h e  f a t h e r  had n o t  b een  in A n c h o r a g e  

and w a s  n ot  e x p e c t e d  t o  b e  t h e r e  f o r  h o u rs .  I w a t c h e d  my s o n 's  f a c e  

c h a n g e  to  p a in  a s  h e  r e a l i z e d  th a t  h i s  f a t h e r  w o u ld  not h a v e  b een  a t  t h e  

a ir p o r t  t o  m e e t  h im  n or  had h e  m a d e  o t h e r  a r r a n g e m e n ts .  It I s  March 7 th  

and m y  s o n  s t i l l  h a s  n o t  h ea rd  f r o m  h i s  fo t h e r .  My so n  d o e s  n o t  k n o w  w h a t  

h a p p en ed .

I h a v e  c r a w l e d  w i t h  m y s o n  in h i s  e x p e r i e n c e  o f  r e j e c t i o n  and b e t r a y a l ,  i 
hove held my i 1 yeor old child sob in the depth of sorrow and confusion.
T h e  s o u r c e  o f  th e  s u f f e r i n g  i s  a v o id a b le ,  R e j e c t i o n  i s  d i f f i c u l t  l e s s o n  to  

l e a r n  fo r  a l l  o f  u s ,  but i t  s e e m s  t h a t  r e j e c t i o n  f r o m  a p a ren t  i s  an 

u n l m e g i n e a b l e  s o r r o w .

A t t h e  t e m p o r a r y  c u s t o d y  b a t t l s s ,  t h e  p a r e n t  g o e s  th rou gh  h e l l .  We do n o t  

f o r e s e e  th a t  t h e  in n o c e n t  c h i ld  s h o u l d e r s  t h e  w o r s t  h e l l .  A ll  o f  th e  

c o s t o d y  p r o c e e d in g s  a c c o m m o d a t e  t h e  b a t t l i n g  p a r e n ts .  T h e r e  a re  no 

p r o v i s i o n s  f o r  th e  e m o t i o n a l  and p s y c h o l o g i c a l  p r o t e c t i o n  o f  th e  c h i ld .

I k n o w  n o w  w h y  c h i ld r e n  o f  d iv o r c e d  a r e  h ig h  r i s k s  fo r  s o c i a l  p a th o lo g y .  

T h e  c h i ld  i s  u s e d  and u s e d  a g a in  t o  h u r t  th e  o t h e r  p a ren t  r e g a r d le s s  o f  t h e  

p s y c h o l o g i c a l  ago n y  t h e  c h i ld  m u s t  s n d u r e .  T h e r e  m u st  be s p e c i f i c  

g u i d e l i n e s  and d e t e r e n t s  t o  p r o t e c t  t h e  a b u s e  o f  a c h i ld  w h o  i s  th e  o b j e c t  

t h e  c u s t o d y .  /  4

/ j f l a r T H a m i l t o n  

/ 0 .  Box 1 2 7 5
/  B e t h e l ,  A la s k a  9 9 5 5 9  (h ) 5 4 3 - 3 4 5 4  or  ( w )  5 4 3 - 3 4 5 5
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£ l-  n  . i  u  i  p . - _ s  ,

A C l» * r in g h o u s e  For FAMILIES And CHILDREN For I n fo r m a t io n  About 
I n t e r a c t i o n  With L e g a l ,  G overnm enta l,  And P r i v a t e  S e c t o r  S o u r c e s .

D e d ic a te d  to  S t r e n g t h e n in g  and S u p p o r t in g  The FAMILY O f f e r i n g  Hope and
'G uidance f o r  CHILDREN

I N a t l a n a l  Of-f l e a )  ( W a a t a r n  M Q l o n * )  D * f  l c » l
F - . D .  M o m  U 4 B  P a l m a f ,  A l a a h a  9 l» i * S  O . O .  D o n  a i O « *
|VU /  A —4lUA A FlIl^llMr mm'+mmu •*«T>«a H ~^«OA

Refer To:0006.091
March A, 1991

Representative Georgians Lincoln 
Chairperson, Health, Ed. Ft Social Services 
P.O. Box V
Juneau, Alastca 99011 

Madam Chairman,

My name i s  Emil P ortsche lle r,  J r .  I am here -orJay representing the National 
Center For Families And Children. I would l ik e  to thank each of you fo r the 
opportunity to provide information regarding House b i l l  No. 136, and I would 
l ik e  to o f fe r  thanks that each of you has exhibited the re fresh ing  
re sp o n s ib i l i ty  to address key issues of fam ilies and children in Alaska.

We are currently  in the process of estaUli»f»lny A Informational cla«ringhouae, 
national l ib ra ry  and computer information network dealing with a broad scope of 
family and children re la ted  subject areas.

One of the very most alarming issues that we are encountering more and more 
frequently  i s  the highly unstable circumstances and general position that 
fam ilies  and children in Alaska are faced with. We find ever increasing 
evidence that in Alaska we have perhaps the most destab ilized  society  of any of 
the 50 U.S. S ta tes. We base th i s  not on the indicators of drug involvement in 
our s ta te ,  although ce r ta in ly  th i s  i s  a faco tr in the general d estab il iza t io n , 
but rather on the extremely high ra te s  of family disruption, disfunction, 
d isso lu tion , and family child  separation.

As we referenced to the Sonata Health and Social Servicos Committee yesterday 
in discussion of Senate B i l l  No. 100, we fso l  that before the le g is la tu re  and 
r sp re se n ta t ivhs of th i s  committee pursue changes in ex is t in g  le g is la t io n  or 
i n i t i a t e  e n t ir e ly  new le g is la t io n  rsarding family, marraige, and children wo
I ewwimiieiiJ e l« f 1 _»!•! ••y* »»• •*% 4(»pi p r i  J, nr 4*h4ar
l e g i s la tu re  and th is  committee that the family unit i s  yet the basis  or 
cornerstone for our s t a t e ’ s society.

/
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v I
Wn»n c o n v l U v r l n y  l w y i s l o t i a n  » f f » c + .  i n ^  f a m i l i e s ,  u » r r » i g m « ,  JnH r h i  1 r l r » n  w *

must c le s r ly  place our focus on the present and fu ture  welfare of fam ilifis, 
marraiges, and children and not an emphasis on fu rth er entrenching power 
fiefdoms in the jud ic iary  and i t s  a f f i l i a t e s .  In simpler terms we must a ffo rd  
every option to fam ilies and children as there "cases" enter into and 
"progress" through the legal arena and we must not continue to concentrate the 
power of the judic iary .

We fee l th is  proposed leg is la tion  HB No. 136 not only fu rth er concentrates the 
power of the Judiciary but the le g is la t io n  c le a r ly  puts the judicary in the 
d r iv e rs  seat in regard to malting decisions a f fe c t in g  fam ilies  and children  as 
opposed to quite simply implementing the laws derived in the le g is la tu re .  We 
fe e l  th i s  b i l l  must not go forth as proposed.

We fe e l  there  i s  an imperative ex ist ing  in Alaska that bespeaks ever so loudly 
of the need for v irtua l total rev ision  of the s ta tu te s  dealing with family, 
marraige, and children. We are in the process of drawing together, in te rested
p r o f e s s i o n a l s ,  l e y l a l « L u r  a ,  s o d  m a m b i t r s  o f  t h w  p u b l i c  t o  *1 g o n a r a l  c f j n # o r o n r ( > -

on s ta tu te  rev is ion . In the interim, we have developed several option 
recommendations fo r  tho committee rogarding th i s  proposed 1 e g i s la t io n ^ i^

(1) LINE 5 The court shall award custody on the basis  of the best
in te r e s t s  of the child. In determining the best in te r e s t s  of the child  the 
court sha ll consider a l l  relavent fa c to rs  including those fac to rs  enumerated In 
A8.25.24 .150(c).

Recommendation:

Here we have one of the key flaws in our ch ild  re la ted  law... Child custody i s  
such a very d e lica te  and far ranging issue  tha t i t  demands input from p riva te  
sector sources wholly unaffi lia ted  with tho ju d ic ia ry  to  achiave tho best 
p o s i ib le  o b jec tive  input and decisions and d a te n in a t io n s .  I t  i s  t e r r ib l y  
wrong to place the judiciary in the position of acting as the professional 
secto r representative in determining custody. The Judiciary should be 
permitted only to  implement ex ist in g  s ta tu to ry  requirements. The ju d ic ia ry  

, should not should not bo given the authority to make DETERMINATION as to what 
i s  "In the best in te re s t  of tho ch ild". The court should implement STATUTE 
which requires professional priva te  sector determination. In other wards do 
not permit the jud ic iary  in e f fe c t  to pass law, but rathor require ths 
Judiciary  to  simply implement s ta tu te .  The Judiciary i s  not in a position  to 
make profsbiiional determination of the beat intoro 'sts of a child. Our 
Judiciary in th i s  s ta te  is  dramatically i l l  equipped in tra in ing and education 
to  function as professional sector representa tive . The ju d ic iary  i s  in strong 
position  to function in the implementation of s ta tu te .  This i s  a key 
d is t in c t io n  needed in family and child law in Alaska.

Proposed amendment!

Delete: In determining the best in te r e s t s  of the child  the court shall 
consider all re lavent fa c to rs  including those fac to rs  
enumerated In AS 25.24.150(c).

r
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Insert: The court in in i t ia t in g  custody award sh a ll  consider a ll 
relavent factors  including those fa c to rs  enumerated in AS 
25.24.150(c). Custody award shall be made baaed on 
implementation of. PRIVATE SECTOR determination of custody that 
i s  in the beat in te re s ts  of the child which includes the 
sp e c i f ic  input of the child(ron) whenover possib le .

(2) LINE 7-8-9 In a custody Determination under t h i s  section, the
court sha ll provide for v is i ta t io n  Dy a granoparent ur uUivr person i f  fchufc 
in the best in te re s ts  of the child.

Recommendation: 3

The basic  thrust in the proposed anywlament of providing fo r  avenue fo r contact 
by grandparents with a ch ild (ren ). However, two problems e x is t  in the wording 
and the general approach to th is  subject area. The f i r s t  problem area i s  quite  
s im ila r  to that noted in. the f i r s t  recommendation and amendment w* have 
offered. The amendment to the proposed ex isting  le g is la t io n  leaves the 
ju d ic ia ry  once again in the d rivers  neat as to determination. We must re s ta te  
here that the JUOlCiary Should function tu Implement s ta tu te  *md not maltai 
determination. The second problem area with the l in e  7-9 proposed amendment to  
the ex is t in g  statue i s  that as written i t  f a i l s  to give any to  say nothing of 
adequate recognition to tho fac t  that grandparents are, based on s t a t i s t i c a l  
information, frequently the perpatrators of marraige and family disfunction and 
d isso lu tion , and child family separation. One of the cases serving as bast 
example of th is  i s  that of Carolyn Smith v. Smith in Houston, Texas. I t  has 

a landmark in th is  oarticu lar area of family and ch ild  law. Therfore 
addressing whether there ic an indication of a nood for grandparents to play 
ro le  in contact with the child(ren) we fee l strongly tha t such determination 
should not be l e f t  to the jud iciary  but rather to tho p riva te  secto r 
professional community (and c lergy).

Proposed Amendment:

in
a

Doletei In a custody Determination under th i s  section, the 
court shall provide for v i s i ta t io n  by * grandparent or 
other person i f  that i s  in the best in t e r e s t s  of the 
child.

Insort: In a custody determination under th i s  section 
the court shall provide fo r  v i s i ta t io n  by a grandparent 
or other person i f  that i s  determined to  be in the best 
in te re s ts  of the child to include the d ire c t  input of 
tho child(fJren) whenever possib le .
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<3) LINE 11-12 A divorce may be granted for an incom patib ility  of 
temperment that has caused irremeriial breakdown of the Aiarraiga.

Recommendation:

Our s ta te  s ta tu te s  addressing d issolution  and divorce already provide far to 
many ways out of marraige and often out of marralgae that can be saved and 
strengtnnnart I f  our Judiciary and support ewrv/icw ssc to r  had th« prnpwr too ls .

Line 11-12 i s  o e f in i t s ly  the groundwork fo r an easy way out. However i f  the
ncgativ* « t t i tu d c  toward marraige unity or lack thereof i s  sn Hnr.pl y entronrhrrt
in the minds of our lawmakers tha t we must reta in  th i s  section  than wa 
recommend at le a s t  the one following amandmenti

Proposed Amandment:

Delete: A divorca may be granted for an incom patibility  of tempwrmont 
that has caused irramedial breakdown of the marraige.

Znoert; A divorct may b* gr»ntod^fer an incom patib ility  of fccjmpormonh
that has caused irrernadial breakdown of the marraige^except 
where mental incapacitjfnas been documented to be a f fe c t in g  the 
marraige partner seeking the divorce. ■

(4) LINES 16-19 support, and v is i ta tio n  are ju s t  as between tho spouses 
and in the best in te re s ts  of the children of the marraige; in determining 
whether the parents’ agreement on v is i ta t io n  i s  in the best in t e r e s t s  of the 
children under th is  paragraph, the court shall also consider whether the 
agreement should include v is i ta t io n  by grandparents and other persona;

Recommendation:

The f i r s t  and gutt level response to th is  proposed amendment i s  that i t  i s  yot 
another attempt at encroachment by the judiciary  on the r ig h ts  and 
re sp o n s ib i l i t ie s  of parents.

Second, we see some of the same problems with th i s  amendment tha t we described 
in previous discussion and recommendations.
w

Proposed Amendment:

Delete: support, and v is i ta t io n  are ju s t  as between the spouses and in 
the best in t e r e s t s  of the children of the marraige; in 
determining whether the parents’ agreement on v i s i ta t io n  i s  in 
the best in te r e s t s  of the childron under th i s  paragraph, the 
court sha ll a lso consider whether the agreement should include 
v is i ta t io n  by grandparents and other persona;
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Inserti  support, and v is i ta t io n  *r«? ju s t  as between the  spouses, and in 
the best in te re s t s  of th* children of tho marraige 4C achieved 
through private sector determination and report; the court may 
d ire c t  that v i s i t a t i o n  bv oranduarants and or o thers sh a ll  be 
consideredffn~ the a c h i e v e m e n t  of determination? as to  whether 
the parents ' agreement on v is i ta t io n  is  in the best in t e r e s t s  
of the children under th is  paragraph;

We Would l ik e  once again to thank the committee -for the opportunity to provide 
input on t h i s  proposed le g is la t io n .  I w ill be glad to provide a w ritten  copy 
of our position on th i s  le g is la t io n  and our proposed amendments.

Sincereley

EPJR/e

eci Senate Family Law Raviow Task Force Committee Lt. Governor
Coghill

Alaska family Support Group
Oovsrnur'* Commission On Children An«3 Youtri
Rop. Terry Martin
Rep. Randy P h i l l ip s
Rep. Ron Larson
Rep, Ramona Barnes
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HYDE ll
KETCHIKAN
KUPKEANOF
MEYEKSCHUCK
PF.TERSIiUllG
SAXMAN
U'RANGELL

ELECTIVE DISTRICT I

R e p r e s e n t a t i v e  C h e r i  L .  D a v i s

IN KETCHIKAN 
352 FRONT ST. 
KETCHIKAN. AK 99901 
PHONE 225-9119

DURING SESSION 
P.O. IIOX V
STATE CAPITOL llUII.DING 
JUNEAU, AK 99811 
PHONE 105-3121

MEMORANDUM

TO: R e p .  D a v e  D o n l e y
C h a i r ,  H o u s e  J u d i c i a r y  C o m m i t t e e

F R O M : dPR e p .  C h e r i  D a v i s " - ^

DATE: M a r c h  1 3 ,1 9 9 1

RE: S c h e d u l i n g  o f  H o u s e  Bill 1 3 6

P l e a s e  a c c e p t  th is  m e m o r a n d u m  a s  m y  r e q u e s t  f o r  H o u s e  Bill 1 3 6 ,  ‘A n  
a c t  a l l o w i n g  a  g r a n d p a r e n t  t o  p e t i t i o n  a  c o u r t  fo r  v i s i t a t io n  r ig h ts  w i t h  a  
g r a n d c h i l d  a n d  r e q u ir in g  a  c o u r t  t o  c o n s i d e r  n o n s p o u s a l  v i s i t a t io n  r ig h ts  
w h e n  r e v i e w i n g  a  d is o o lu t io n  a g r e e m e n t /  t o  b e  h e a r d  in y o u r  
c o m m i t t e e .

A t t a c h e d ,  is a  d r a f t  C o m m i t t e e  S u b s t i t u t e  t h a t  I w o u l d  l ike  t h e  J u d i c i a r y  
C o m m i t t e e  t o  c o n s i d e r .  This C S  will n a r r o w  t h e  s c o p e  o f  t h e  bill t o  
g r a n d p a r e n t s  v i s i t a t io n  r ights  o n ly .

T h e  i n t e n t  o f  th is  bill is t o  k e e p  f o r e m o s t  t h e  b e s t  in t e r e s t s  o f  t h e  c h i l d r e n  
a n d  t o  in s u r e  g r a n d p a r e n t s  h a v e  t h e  r ig h t  t o  p e t i t i o n  fo r  v i s i t a t io n  in t h e  
e v e n t  t h e r e  is n o  m a r r i a g e ,  a n d  t h u s ,  n o  d i v o r c e .

If y o u  h a v e  a n y  q u e s t i o n s  a b o u t  th is  bill, p l e a s e  d o  n o t  h e s i t a t e  t o  
c o n t a c t  m e .

T h a n k  y o u .
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CS FOR HOUSE BILL NO. 136 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SEVENTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES CJDAVIS, Gruenberg

A BILL 

FOR AN ACT ENTITLED

1 "An Act allowing a grandparent to petition a court for visitation rights with a grandchild;

2 and requiring a court to consider nonspousal visitation rights when reviewing a dissolution

3 agreement."

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WORK DRAFT WORK DRAFT WORK DRAFT

5 * Section 1. AS 25.20.060(a) is amended to read:

6 (a) If there is a dispute over child custody, ether parent may petition the superior court

7 for resolution of the matter under AS 25.20.060 - 25.20.130. The court shall award custody on

8 the basis of the best interests of the child. In determining the best interests of the child, the couit

9 shall consider all relevant factors including those factors enumerated in AS 25.24.150(c). In a

10 custody determination under this section, the court shall provide for visitation by a

11 grandparent or other person if that is in the best interests of the child.

12 * Sec. 2. AS 25.20 is amended by adding a new section to read:

13 Sec. 25.20.065. VISITATION RIGHTS OF GRANDPARENT, (a) Except as provided

14 in (c) of this section, a child’s grandparent may petition the superior court for an order

-1- CSHB 136( )
New Text. Underlined [DELETED TEXT BRACKETED]



1 establishing reasonable rights of visitation between the grandparent and child if

2 (1) the grandparent has established or attempted to establish ongoing personal

3 contact with the child;

4 (2) the child’s custodian has denied the grandparent reasonable opportunity to visit

5 the child; and

6 (3) visitation by the grandparent is in the child’s best interest.

7 (b) After a decree or final order relating to child custody is entered under AS 25.20.060

8 or AS 25.24.160 or relating to an adoption under AS 25.23, a grandparent may petition under this

9 section only if

10 (1) the grandparent did not request the court to grant visitation rights during the

11 pendency of proceedings under AS 25.20.060, AS 25.23, or AS 25.24; or

12 (2) there has been a change in circumstances relating to the custodial parent or

13 the minor child that justifies reconsideration of the grandparent’s visitation rights.

14 (c) This section does not apply to a

15 (1) stepgrandparent;

16 (2) paternal grandparent of a child bom out of wedlock unless the child has been

17 legitimated by the father under AS 25.20.050(a).

18 * Sec. 3. AS 25.24.220(d) is amended to read:

19 (d) If the petition is filed by both spouses under AS 25.24.200(a), the court shall examine

20 the petitioners or petitioner present and consider whether

21 (1) the spouses fully understand the nature and consequences of their action;

22 (2) the written agreements between the spouses concerning child custody, child

23 support, and visitation are just as between the spouses and in the best interests of the children

24 o f the marriage; in determining whether the parents’ agreement on visitation is in the best

25 interests of the children under this paragraph, the court shall also consider whether the

26 agreement should include visitation by grandparents and other persons;

27 (3) the written agreements between the spouses relating to the division of

28 property, including retirement benefits, spousal maintenance, and the allocation of obligations are

29 just; the spousal maintenance and division of property must fairly allocate the economic effect

30 of dissolution and take into consideration the factors listed in AS 25.24.160(a)(2) and (4);

31 (4) the written agreements constitute the entire agreement between the parties; and

WORK DRAFT WORK DRAFT WORK DRAFT
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1 (5) the conditions in AS 25.24.200(a) have been met.

2 * Sec. 4. AS 25.24.230 is amended by adding a new subsection to read:

3 (i) Notwithstanding AS 25.24.220(g), the court may, in addition to granting the relief

4 sought by the petitioning spouses, provide in a decree o»' dissolution for visitation rights of a

5 grandparent or another person who is not a petitioning spouse.

WORK DRAFT WORK DRAFT WORK DRAFT
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Lt. Governor Goghill,

I would l ik e  to bear upon your long term experience in government and as a 
parent and grandparent in requesting your observations and possib ly  ass is tance  
in addressing House B il l  136.

Probably to most observers of t h i s  b i l l  the b i l l  p resents the s t a te  with an 
opportunity to e s tab lish  avenue for a contact arrangement between children and 
grandparents in the event of some form of discard or d isso lv ing  of family unit.

Mr. Steve Strube formerly with the Alaska Family Support Group has spoken 
strongly in support of the b i l l  as a mechanism fo r grandparents to access 
grandchildren. We support the general position tha t contact between children 
and grariparents should have a veh ic le  in s ta te  law. However HB 136 i s  a ruse 
promulgated by the ju d ic iary . We are asked to be lieve  the core of the b i l l  i s  
contact between children and grandparents. We suggest very strongly that th i s  
i s  not the true core of the b i l l .  Contact by children with grandparents or 
"extended family" in general or in theory i s  a good idea and i t  s t r i k e s  a warm 
cord with most of us. There are many cases that speak loudly against an 
automatic avenue for th is  contact.

However th i s  b i l l  p lacates the family and children movement in th i s  s ta te  by 
dangling out a le g i s la t iv e  carro t ori a very long s t ic k  as an enticement to 
support contact by grandparents. The movement and u lt im ate ly  indiv iduals and 
fam ilies and children will i f  t h i s  b i l l  passes be in re c e ip t  of the other end 
of that proverbial s t ic k  (shaft) by the fu rther entrenchment of ju d ic ia l  sector 
powers in family law... The ju d ic ia ry  in th i s  s ta te  has a nationwide 
reputation for being enept when addressing family law. Certainly our "social 
s t a t i s t i c s "  bear th i s  out.
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Lt. Governor Coghill 
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Determination should NEVER be in the realm of the judges. Our laws are the 
determining factors  in our society . Statutory implementation should be the 
only lifeblood fo r the jud ic iary , not the emotional blood and g u t ts  of the 
fam ilies and children in th i s  s ta te .

At the r i sk  of appearing l ik e  our worst nighmare of a p o li t ic ia n ,  I ask for you 
nay support on the o rig ina l b i l l  and the jud ic iary  commiittee su b s t i tu te  unless 
they include the changes enclosed for your consideration.

Throughout the o rig ina l b i l l  there i s  implication, at le a s t ,  tha t "we the 
public, government e tc ."  are concerned about the best in terest(s>  of the 
child(ren) in th i s  s ta te .  Yet where, anywhere, in the orig inal b i l l  or the 
su b st itu te  i s  there f i r s t  p r io r i ty  emphasis on the needs, d e s ire s ,  yes even 
basic input from the ch ild (ren ).  Need .1 say th i s  i s  not prt^ent. This i s  also 
powerful indicator of how l i t t l e  understanding our le g i la to r s  have of the very 
mandate we a ll have to incorporate the child(ren) into the decision making 
about the ch i ld ’ s own future. We must no longer view and t r e a t  and re lega te  
children as property.

Our o f f ic e  i s  of the strong opinion that you are able to see through the facade 
of th i s  proposed le g is la t io n .  We ask for your ass is tance  in ensuring key 
revision of th is  b i l l  to emphasize the contact without the b i l l  being used as a 
vehicle  fo r  further strenthening the Judiciary in the area of family law. Our 
s ta te  judic iary  i s  r e a l i s t i c a l l y  wholly i l l i t e r a t e  in the area of family law. 
Certainly the i n i t i a l  review and findings of the Senate Family Law Review task 
Force i s  ample substantiation  of the above contention. Lets bring forth  a b i l l  
that i s  an open up fron t contact avenue without the added baggage of influence 
from the judiciary.
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Thanks so much fo r your seasoned enlightened consideration.

Sincereley

Emil Portscheller, J r .

EPJR/e

Enclosure: Letter to Rep. Lincoln/HB 136

cc: Senate Family Law Review Task Fores
Lt. Governor Coghill 
Alaska family Support Group 
Governor’ s  Commission On Children And Youth 
Rep. Terry Martin 
Rep. Randy P h i l l ip s  
Rep. Ron Larson 
Rep. Ramona Barnes
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Representative Georgiana Lincoln 
Chairperson, Health, Ed. ?< Social Services 
P.O. Box V
Juneau,, Alaska 99811 

Madam Chairman,

My name i s  Emil P ortsche ller,  Jr. I am here today representing the National 
Center For Families And Children. I would l ik e  to thank each of you fo r the 
opportunity to provide information regarding House b i l l  No. 136, and I would 
l ik e  to o f fe r  thanks that each of you has exhibited the re fresh ing  
re sp o n s ib i l i ty  to address key issues of fam ilie s  and children in Alaska.

We are currently  in the process of es tab lish in g  a informational clearinghouse, 
national l ib ra ry  and computer information network dealing with a broad scope of 
family and children re la ted  subject areas.

One of the very most alarming issues that we are encountering more and more 
frequently i s  the highly unstable circumstances and general position that 
fam ilies  and children in Alaska are faced with. We find ever increasing 
evidence that in Alaska we have perhaps the most destabalized society  of any of 
the 50 U.S. S ta tes. We base th is  not on the ind ica to rs  of drug involvement in 
our s ta te ,  although ce r ta in ly  th i s  i s  a facotr- in the general destabalization , 
but rather on the extremely high ra te s  of family disruption, d isfunction, 
d isso lu tion , and family child  separation.

As we referenced to the Senate Health and Social Services Committee yesterday 
in discussion of Senate B il l  No. 100, we fe e l  tha t before the le g i s la tu re  and 
represen ta tives of th i s  committee pursue changes in ex is t in g  le g is la t io n  or 
i n i t i a t e  e n t ir e ly  new le g is la t io n  regarding family, marraige, and children we 
recommend strongly es tab lish in g  as a basic premis and top p r io r i ty  for th is  
le g is la tu re  and th i s  committee that the family unit i s  yet the bas is  or 
cornerstone for our s t a t e ' s  society.

G >
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When considering le g is la t io n  a ffec tin g  families, marra.iges, and children we 
must c learly  place our focus on the present and fu tu re  welfare of fam ilies ,  
marraiges, and children and not an emphasis on fu rth er entrenching power 
fiefdoms in the ju d ic ia ry  and i t s  a f f i l i a t e s .  In simpler terms we must afford 
every option to fam ilies  and children as there "cases" enter in to  and 
"progress" through the legal arena and we must riot continue to  concentrate the 
power of the judic iary .

We feel th is  proposed le g is la t io n  HB No. 136 not only fu rth er concentrates the 
power of the ju d ic iary  but the le g is la t io n  c learly  puts the jud icary  in the 
d rivers seat iri regard to  making decisions a ffecting  fam ilie s  and children as 
opposed to quite  simply implementing the laws derived in the le g is la tu re .  We 
fee l th is  b i l l  must not go fo rth  as proposed.

We feel there i s  an imperative ex isting  in Alaska th a t bespeaks ever so loudly 
of the need fo r  v irtu a l to ta l revision of the s ta tu te s  dealing with family, 
marraige, and children. We are in the process of drawing together in terested  
professionals, l e g is la to r s ,  and memhers of the public to a general conference 
on sta tu te  rev is ion . In the interim we have developed several option 
recommendations fa r  the committee regarding th is  proposed le g is la t io n  (HB136):

(1) LINE 5 The court shall award custody on the b a s is  of the best
in te re s t s  of the child. In determining the best in t e r e s t s  of the child  the 
court shall consider a l l  re lavent fa c to rs  including those fa c to rs  enumerated in 
AS 25.24.150(c).

Recommendation:

Here we have one of the key flaws in our child re la ted  law ... Child custody i s  
such a very d e lic a te  and—far ranging- issue that i t  demands input from-private—  
sector sources wholly u n a f f i l ia te d  with the jud ic iary  to achieve the best 
posiib le  ob jective  input and decisions and determinations. I t  i s  t e r r ib ly  
wrong to place the jud ic iary  in the position of acting as the professional 
sector representative in DETERMINING custody and or v i s i ta t io n .  The jud ic iary  
should be permitted ONLY to implement ex isting  s ta tu to ry  requirements. The 
judiciary  should not SHOULD NOT be given the. authority to make DETERMINATION as 
to  what i s  "In the best in te re s t  of the c h i l d ( r e r i ) T h e  court should 
implement STATUTE which requires professional p riva te  sector determination. In 
other words do not permit the jud ic iary  in e f fe c t  to  pass law by making 
determination. The ju d ic iary  i s  not in a position to  make professional 
determination of the best in t e r e s t s  of a child. Our jud ic iary  in th i s  s ta te  i s  
dramatically i l l  equipped in tra in in g  and education to  function as professional 
sector representative. The ju d ic ia ry  i s  in strong position  to function in the 
implementation of s ta tu te .  This i s  a key d is tin c tion  needed in family and 
child law in Alaska.

Proposed amendment:

Delete: In determining the best in te res ts  of the child  the court shall 
consider a ll  re lavent fac to rs  including those fa c to rs  
enumerated in AS 25.24.150(c).
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Insert:  The court in in i t ia t in g  custody award shall consider a l l  
relavent -factors including those -factors enumerated in AS 
25.24.150(c). Custody award sha ll be made based on 
implementation of PRIVATE SECTOR determination of custody that 
i s  in the best in te re s t s  of the child which includes 
the sp e c i f ic  input of the ch ild(ren) whenever possib le .

(2) LINE 7-8-9 In a custody Determination under th i s  section, the
court sha ll provide for v i s i ta t io n  by a grandparent or other person i f  that i s  
in the best in te r e s t s  of the child.

Recommendation:

The basic th rust in the proposed amendment of providing fo r avenue fo r contact 
by grandparents with a ch ild(ren) i s  good. However, two problems e x is t  in the 
warding and the general approach to th is  su b jec t  area. The f i r s t  problem area 
i s  quite  s im ila r  to that noted in the f i r s t  recommendation and amendment we 
have offered. The amendment to the proposed ex is t in g  le g is la t io n  leaves the 
ju d ic iary  once again in the d rivers  seat as to determination. We must re s ta te  
here that the ju d ic ia ry  should function to  implement s ta tu te  and not make 
determination. The second problem area with the l in e  7-9 proposed amendment to 
the ex ist ing  sta tue  i s  that as written i t  f a i l s  to give any to say nothing of 
adequate recognition Lu llie fa c t  that grandparents are frequently the 
perpatra tors of marraige and family disfunction and disso lution, and child
family separation. One of the cases serving as best example of th i s  i s  that of
Carolyn Smith v. Smith iri Houston, Texas. I t  has become a landmark iri th is  
p a rt icu la r  area of family and child  law. Therfore in addressing whether there 
i s  an indication of a need for grandparents to play a ro le  in contact with the 
child(ren) we fe e l  strongly  that such determination should not be l e f t  to the 
ju d ic ia ry  but rather to the private sector professional community (and clergy).

Proposed Amendment:

Delete: In a custody Determination under th i s  section, the
court shall provide for v is i ta t io n  by a grandparent or
other person i f  th a t i s  in the best in te re s t s  of the
child.

In sert:  In a custody determination under th i s  section
the court shall provide fo r v i s i ta t io n  by a grandparent
or other person i f  that i s  determined to be in the best
in te r e s t s  of the ch ild  to  include the d irec t 
input of the child(driin) whenever possib le . 
Detremination shall be accomplished in the private 
sector professional community and or with the clergy.
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(3) LINE 11-12 A divorce may be granted fo r an incom patibility  of
temperinent that has caused irrsmedial breakdown of the marraige.

Recommendation:

Our s ta te  s ta tu te s  addressing disso lution  and divorce already provide fa r  to 
many ways out of marraige and often out of marraiges th a t  can be saved and 
strengthened i f  our judic iary  and support se rv ice  sec to r had the proper too ls.

Line 11-12 i s  d e f in i te ly  the groundwork for an easy way out. However i f  the 
negative a tt i tu d e  toward marraige unity or lack thereo f i s  so deeply entrenched 
in the minds of our lawmakers th a t we must re ta in  t h i s  section then we 
recommend at le a s t  the one following amendment:

Proposed Amendment:

Delete: A divorce may be granted for an incom patib ility  of temper merit 
that has caused irremedial breakdown of the marraige.

Insert: A divorce may be granted for an incom patib ility  of temperinent 
that has caused irremedial breakdown of the marraige except 
where mental incapacity has been documented to be a ffec tin g  the 
marraige partner seeking the divorce.

(4) LINES 16-19 support, arid v is i ta t io n  are ju s t  as between the spouses 
and in the best in te r e s t s  of the children of the marraige; in determining 
whether the parents’ agreement on v is i ta t io n  is  in the best in te r e s t s  of the 
children under th i s  paragraph, the court shall a lso  consider whether the 
agreement should include v is i ta t io n  by grandparents and other persons;

Recommendation:

The f i r s t  and gu tt level response to th is  proposed amendment i s  that i t  i s  yet 
another attempt a t encroachment by the jud ic iary  on the r ig h ts  and 
re sp o n s ib i l i t ie s  of parents.

Second, we see some of the same problems with th i s  amendment that we described 
in previous discussion and recommendations.

Proposed Amendment:

Delete: support, and v is i ta t io n  are ju s t  as between the spouses and in 
the. best in te r e s t s  of the children of the marraige; in 
determining whether the parents’ agreement on v is i ta t io n  i s  in 
the best in te re s t s  of the children under t h i s  paragraph, the 
court shall also consider whether the agreement should include 
v is i ta t io n  by grandparents and other persons;
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Inserts support, and v is i ta t io n  are ju s t  as between the spouses, 
and in  th *  b a i t  i n t a r a a t i  o f th e  c h i ld r e n  o f th e  
m a rr a ig e  a s  a c h ie v e d  th ro u g h  p r iv a t e  s e c t o r  d e te r m in a t io n  and 
r e p o rt|  th e  c o u r t  may d i r e c t  t h a t  v i s i t a t i o n  by g r a n d p a re n ts  
and o r o t h e r s  s h a l l  be c o n s id e re d  in  th e  a ch ie ve m e n t o f 
d e t e r m in a t io n  a s  to  w hether th e  p a r e n t s ’ agreem ent on 
v i s i t a t i o n  i s  in  th e  b e s t  in t e r e s t s  o f  th e  c h i ld r e n  under t h i s  
p a ra g ra p h ;

We would l i ke  Dnce again to thank the committee for the opportunity to provide 
input on th is  proposed le g is la t io n .  I wi l l  be glad to provide a written copy 
of our position on th i s  le g is la t io n  and our proposed amendments.

Sincereley

Emil P ortsche ller,  Jr.

EPJR/e

cc: Senate Family Law Review Task Force Committee
Lt. Governor Jack Goghill 
Alaska fami ly Support Group 
Governor’ s Commission On Children And Youth 
Rep. Terry Martin 
Rep. Randy Phi l l i ps  
Rep. Ron Larson 
Rep. Ramona Barnes
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Good afternoon.

Current Alaska S tatutes allow grandparents to petition the court to 
allow visitation w ith the ir granachildren in the event of a divorce.

House Bill 136 allows a child's grandparent the right to petition the 
superior court for an order establishing reasonable rights of 
visitation between the grandparent and the child, even if no divorce 
or dissolution has taken place.

Grandparents often provide the support children need, especially 
when there is instability in the child's home.

Furthermore, in the event of a divorce, this bill will allow the court 
to consider visitation by grandparents and other persons in addition 
to the parent's visitation agreement.

The intent of this bill is to keep foremost the best interests of the 
children and to insure grandparents have the right to petition the 
courts for visitation rights.
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ATTACHES NEW FISCAL NOTE(s): 

[ ] fiscal impact__________________
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The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB_1_36

HOUSE BILL NO. 136 MISC. DIVORCE AND CHILD CUSTODY LAWS

"Ah'Act relating to divorce, dissolution, and child custody."

RECOMMENDATIONS:
be replaced with_____________

[ ] have attached amendments! s)

[ ] do pass 

[ ) do not pass 
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[ ] fiscal impact_________________________
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Date Referred: Februaiy 13, 1991 FURTHER REFERRALS: Judiciary
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Revision Dete:_________________________________ Department Affected: Alaska Court System
Title: An Act relating to ctvorco, dto-________BRU: Trial_Courts____________

solution, and child custody___________ Components:_____________ ______________________
Sponsor: C. Davis__________________________  __
Requestor: House HESS______________________ COMPONENT SERIAL NO. I 000 | 000 \ 000 | 768

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 92 FY 93 FY 94 FY 95 FY 96 FY 97

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

! CAPITAL I I I I I I 1

I R E V EN UE  I I I I I I I

FUNDING: (Thousands of Dollars)
GENERAL FUNDS 0.0 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year Impact: None

ANALYSIS: (Attach a separate page if necessary) 

No fiscal impact

Prepared by: C. S. Christensen III, Staff Counsel Phone: 264-8228
Division: Alaska Court System________________________________________  Date: 03/04/91

Approved by: Arthur H. Snowden, II, Administrative Director —________
Agency: Alaska Court System '  Date: 03/04/91

Distribution (by oreparer): Legislative Finance, Legislative Sponsor, Requestor, OMB, & Impacted Agency(ies).
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